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AMENDMENTS  TO  RULES 


COURT  OF  APPEALS  OF  GEORGIA^ 


It  la  ordered  tbat  rule  8  of  this  court 
IGiyil  Ck>de  (1910),  §  6332]  be  amended  so  as 
to  read  as  follows  (the  amendment  to  relate 
to  all  bills  of  exceptions  signed  after  Septem- 
ber 1,  1911): 

Bills  of  exceptions  must  distinctly  specify 
the  points  on  which  error  is  assigned.  Where 
the  error  alleged  is  in  the  granting  or  deny- 
ing of  a  new  trial,  one  assignment  of  error  is 
Boffident  to  reach  all  the  grounds  of  the 
motion  on  which  the  grant  or  refusal  was 
based;  except  that  where  a  plaintiff  in  error 
in  a  criminal  case  intends  to  Insist  in  this 
court  that  the  rerdict  is  without  eyidence 
to  support  it  because  the  venue  was  not 
properly  or  sufficiently  shown,  or  the  time 
the  offense  was  committed  was  not  properly 

*  iy>r  original  mlo.  Me  S7  8.  BL  x. 


or  sufficiently  proved,  and  this  particular 
point  is  not  specifically  raised  in  the  motion 
for  a  new  trial,  the  bill  of  exceptions  shall 
specifically  assign  error  as  to  this  point  or 
it  will  be  treated  as  waived;  and  if  such  an 
assignment  of  error  is  made,  there  shall  be 
incorporated  into  the  bill  of  exceptions  a 
statement  of  the  evidence  relating  to  the 
point,  or  a  statement  that  the  evidence  on 
the  subject  has  been  set  forth  fully  in  the 
brief  of  the  evidence.  Ctounsel,  when  signing 
bills  of  exceptions,  or  acknowledging  service 
thereof,  will  add  to  their  signatures  their 
post-office  addresses;  and  upon  failure  of 
counsel  to  do  this,  they  shall  not  be  entitled 
to  the  benefit  of  any  notices  required  bf 
these  rules  to  be  given  by  the  clerk. 


SUPREME  COURT  OP  NORTH  CAROLINA 


Rules  of  Practice 


Rule  29 1  shall  be  amended  so  as  to  read 
as  follows: 

29.  HOW  PRINTED. 

The  transcript  of  an  appeal  shall  be  print- 
ed under  the  direction  of  the  derk  of  this 
court,  and  in  the  same  type  and  styles  and 
pages  of  same  size,  as  the  reports  of  this 
court,  unless  the  transcript  is  printed  or  is 
being  printed  when  the  appeal  is  docketed. 
If  the  transcript  of  an  appeal  Is  not  printed 
or  is  not  being  printed  when  the  appeal  is 
docketed,  and  the  transcript  is  required  by 
this  rule  to  be  printed  under  the  direction 
of  the  derk  of  this  court,  the  appellant  shall 


^  For  rule  as  originally  adopted, 
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deposit  with  the  derk  of  this  court  an  amount 
sufficient  to  cover  the  estimated  cost  of  print- 
ing the  transcript,  and  said  estimate  shall 
be  made  by  the  clerk  of  this  court  at  the  rate 
of  sixty  cents  per  printed  page  (which  in- 
dudes  10  cents  per  page  to  the  clerk).  When 
it  appears  that  the  derk  has  waiyed  the  re- 
quirement of  a  cash  deposit  by  appellant  to 
coyer  estimated  cost  of  printing,  and  the  cost 
of  printing  has  not  been  paid  when  the  case 
is  called  for  argument,  the  court  will,  in  Its 
discretion,  on  motion  of  counsd  for  appellee 
or  a  statement  by  the  derk,  dismiss  the  ap- 
peal. 

Adopted  by  Supreme  Ck>urt  of  North  Car- 
olina, May  aO,  1911. 
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COURT  RULES 


SUPREME  COURT  OF  APPEALS  OP  VIRGINIA 


I.  MOTIONS. 

No  affldaylts  shall  be  read  In  support  of,  or 
opposltloii  to,  any  motion  hereafter  made  to 
the  court,  unless  reasonable  notice,  In  writ- 
ing, be  given  to  the  opposing  party  of  the 
time  and  place  of  taking  the  same;  and  every 
motion  which  is  not  a  motion  of  course, 
shall  be  supported  by  affidavit 

II.  BRIEFS. 

▲  clear  and  concise  printed  brief  of  the 
points  Intended  to  be  Insisted  on  by  each 
party  in  an  appeal,  writ  of  error,  or  super- 
tsed^as,  and  th^  authorities  In  support  there- 
of, signed  by  his  counsel,  on  the  part  of  the 
appellant,  shall  be  filed  in  the  clerk's  oflSce 
fifteen  days  before  the  argument  of  the  case 
begins;  and  the  appellee's  brief  shall  be  filed 
with  the  clerk  i^t  least  eight  days  before  the 
argument  begins,  and  the  reply  of  the  appel* 
lant  shall  be  filed  at  least  two  days  before 
the  argument  begins.  In  which  he  shall  in- 
sert all  the  authorities  relied  on  by  blm; 
and  no  error  other  than  such  as  shall  be 
pointed  out  and  insisted  on  in  such  brief,  on 
the  part  of  the  plaintiff  or  appellant,  shall 
(without  leave  of  the  court)  be  admitted  as 
a  ground  for  argument,  on  the  bearing  of 
the  cause.  No  cause  shall  be  proceeded  in 
iFlthout  such  brief.  But-  a  party  who  has 
prepared  and  filed  a  brief  may  insist  on  a 
bearing  when  the  cause  is  regularly  called, 
Although  no  brief  shall  have  been  made  on 
the  part  of  his  adversary.  If  one  of  the 
parties  omits  to  file  such  a  brief,  he  cannot 
he  heard,  and  the  case  will  be  heard  ez  parte 
apon  the  argument  of  the  party  by  whom  the 
brief  is  filed.  The  plaintiff  or  appellant  may 
adopt  the  petition  as  his  brief.  If  no  brief 
be  filed  by  either  party  when  a  cause  Is  call- 
ed, it  shall  stand  continued  until  the  next 
term,  unless  the  court  shall  otherwise  order. 

Counsel  must  mall  or  deliver  to  the  oppos- 
ing counsel  a  copy  of  his  brief  within  the 
prescribed  time  for  filing  briefs. 

III.    ATTORNEYS  AND  ARGUMENTS. 

When  there  are  two  or  more  counsel  on  the 
same  side,  no  one  of  them  shall  argue  twice, 
except  by  leave  of  the  court ;  nor  shall  more 
than  two  counsel,  representing  the  same  in- 
terest of  one  or  more  party  or  parties,  be 
permitted  to  argue  for  such  party  or  parties. 


IV.  AS  TO  RSADING  REOORDS  AND 

CITING  AUTHORITIES. 

■ 

In  no  case  is  it  necessary  or  proper  to  read 
the  record  to  the  court;  but  counsel  may 
refer  thereto,  and  state  what  they  consider 
as  proved,  on  which  they  rely.  And  In  all 
cases  it  is  recommended  to  the  gentlemen 
of  the  bar  to  select  and  cite  only  the  most 
pertinent  authorities. 

V.  ARGUMENTS  UPON  EXCEPTIONS 

TO  REPORTS. 

No  oral  argument  will  be  permitted  upon 
exceptions  to  a  master  commissioner's  r^x>rt, 
except  upon  naked  questions  of  law,  with- 
out reference  to  details  of  evidence,  or  upon 
any  motion  to  advance  a  cause  to  the  privi- 
leged docket,  or  upon  any  motion  to  require 
new  or  additional  security  upon,  or  to  in- 
crease the  penalty  of  an  appeal  or  super- 
sedeas bond.  Counsel  are  required  to  state 
the  grounds  for  and  against  such  motions 
in  writiiig. 

VI.  CAUSES  HEARD  OUT  OP  COURSE. 

No  cause  shall  be  taken  up  out  of  order  on 
the  docket,  or  be  set  down  for  any  partlc^ 
01  ar  day,  except  under  special  and  peculiar 
circumstances,  to  be  shown  to  the  court,  by 
motion.  In  writing,  after  notice  of  at  least 
two  days  to  the  opposite  party. 

VII.  CERTIFICATES  OP  JUDGMENTS, 

DECREES,  ETC. 

No  certificate  of  a  judgment  or  decree  of 
the  Court  of  Appeals  shall,  without  the 
special  direction  of  the  court,  be  transmit- 
ted to  any  Inferior  court  fai  less  than  sixty 
days  from  the  r^Mlltioii  thereof,  unlefls  the 
court  shall  previously  have  adjourned  tor 
one  or  more  weeks. 

VIII.  CONSIDERATION  OP  GENERAL 

ERROR. 

In  any  appeal,  writ  of  error,  or  tuperse-. 
deas,  if  error  is  perceived  against  any  aih 
pellee  or  defendant,  the  court  will  consider 
the  whole*  record  as  before  them,  and  wfll 
reverse  the  proceedings,  either  in  whole  or 
in  part,  in  the  same  manner  as  they  would  do 
were  the  appellee  or  defendant  to  bring  the 
same  before  them,  either  by  appeal,  writ  of 
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error,  or  sopemede&B,  quImb  su^  error  be 
waived  by  the  appellee  or  defendant,  which 
waiver  shall  be  considered  a  release  of  aU 
error  as  to  him. 

IX.   REINSTATEMENTS  OF  APPEAL. 

No  appeal  which  shall  have  been  dismiss- 
ed  or  abated  by  the  court  shall  be  reinstated 
or  revived  after  the  lapse  of  sixty  days  from 
snch  dismission  or  abatement,  except  for 
good  cause  idiown  the  court,  verified  by  afB* 
davits,  and  ujpon  reasonable  notice  to  the 
adverse  party  of  the  time*  of  malting  the 
motion;  nor  then,  except  In  very  special 
cases,  unless  such  motion  be  made  within  one 
hundred  and  twenty  days  from  the  time  of 
such  dismission  or  abatement;  provided,  that 
if  the  court  shall  not  be  in  session  on  the 
day  to  which  such  notice  shall  be  given,  a 
further  time  of  ten  days  shall  be  allowed  the 
party  to  exhibit  his  motion  after  the  next 
meeting  of  the  court 

X.  CERTIFIOATB  OF  CIJSRE. 

When  an  appeal,  writ  of  error,  or  super- 
sedeas shall  be  awarded  by  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  copy 
of  the  order  allowing  such  appeal,  writ  of 
error,  or  supersedeas,  to  certify  the  fact  of 
the  allowance  thereof  to  the  court  below. 

XL  NOTICE  TO  ABSENTEES. 

Whenever  it  is  necessary  that  a  nonresi- 
dent party  should  have  notice  of  an  order 
of  this  court,  it  shall  be  published  oijice  a 
week,  for  four  successive  weeks,  in  the  man- 
ner prescribed  by  the  act  of  assembly,  in 
the  case  of  absent  defendants. 

XII.  ORDER  OF  ARGUMENT. 

The  court  on  the  first  day  of  each  term 
will  commence  calling  the  cases  for  argument, 
in  the  order  in  which  they  stand  on  the 
docket,  and  proceed  from'  day  to  day  during 
the  term,  in  the  same  order,  and  if  the  par- 
ties, or  either  of  them,  stiali  be  ready  when 
the  case  is  called,  the  same  will  be  heard; 
and,  if  neither  party  sliall  be  ready  to  pro- 
ceed tn  the  argument,  the  case  shall  go  down 
to  the  foot  of  the  docket  Ten  causes  only 
shall  be  considered  as  liable  to  be  called  on 
each  day  during  the  term,  including  the  one 
that  may  be  under  argument  No  cause  shall 
be  taken  up  out  of  order  on  the  docket,  or  be 
set  down  for  any  particular  day,  except 
causes  which,  from  their  own  peculiar  char- 
acter, or  the  mandate  of  the  law,  are  re- 
garded as  privileged  cases. 

XIII.  TIME  OF  ARGUMENTS. 

In  the  argument  of  causes  one  hour  and  fif- 
teen minutes  will  be  allowed  each  side,  ex- 
cept in  felony  cases,  in  which  two  hours  will 
be  allowed  each  side,  and  no  more,  in  either 
class  of  cases,  without  special  leave  of  the 
court    The  time  thus  allowed  may  be  ap- 


portioned bet^iviBen  the  emniBel  oii  tHe  samte 
side,  at  their  discretion;  provided  always, 
that  a  fair  opening  of  the  case  shall  be  ibade 
by  the  party  having  the  opening  and  closing 
arguments,  in  which  he  shall  cite  all  the  au- 
thorities Intended  to  be  relied  on  by  him. 

XIV.  CALL  OF  THE  DOCKET. 

When  any  case,  which  shall  be  called  tn 
the  due  course  of  the  regular  calling  of  the 
docket,  shall  be  passed,  because  the  proper 
process  has  not  been  executed,  though  such 
case  stiall  not  lose  its  place  on  the  docket, 
yet  it  sh^ll  not  be  again  called  until  the 
next  regular  calling  of  the  docket. 

XV.  CAUSES  MAY  BE  SUBMITTED  ON 
PRINTED  ARGUMENTS. 

When  a  cause  shall  be  called  for  hearing, 
'the  court  will  receive  printed  arguments  (a 
copy  for  each  judge)  if  the  counsel  on  either 
or  both  sides  shall  choose  so  to  submit  the 
same,  and  the  cause  shall  stand  on  the  same 
footing  as  if  there  were  an  appearance  by 
counsel.  But  when  a  case  is  taken  up  for 
trial  upon  the  regular  call  of  the  docket  and 
argued  orally  in  behalf  of  only  one  of  the 
parties,  no  printed  argument  shall  be  receiv- 
ed, unless  it  be  filed  as  prescribed  by  rule 
two,  and  the  court  will  proceed  to  consider 
and  decide  the  case  upon  the  ex  parte  argu- 
ment 

XVI.  PROCEEDINGS  IN  CRIMINAL 

GASES. 

When  a  writ  of  error  In  any  criminal  case 
shall  be  awarded  by  a  judge  in  vacation,  the 
same  shall  be  made  returnable  the  first  day 
of  the  next  term  thereafter,  and  If  awarded 
by  the  court  when  in  session,  it  shall  be  made 
returnable  forthwith ;  and  In  either  case  the 
same  shall  be  heard  as  soon  as  the  record 
shall  be  printed,  in  preference  to  any  drfl 
business  on  the  docket.  And  when  judgment 
shall  be  given  in  any  criminal  case,  the  same 
shall  be  certified  forthwith  to* the  court  from 
which  it  came,  without  further  ordets. 

XVII.  REHEARING. 

No  application  for  a  rehearing  will  be  en- 
tertained unless  made  within  ten  days  after 
the  decision  is  announced  (except  as  other- 
wise authorized  by  law)  and  no  rehearing 
will  be  allowed  unless  one  of  the  judges  who 
concurred  in  the  decision  shall  be  dissatis- 
fied with  it  and  desires  a  rehearing.  And  an 
application  under  the  Code  chapter  I'/O,  sec- 
tion 3492,  to  rehear  and  review  any  case  de- 
cided by  this  court  within  the  last  fifteen 
days  of  the  preceding  term,  shall  be  made 
before  the  end  of  the  said  term,  or  within 
the  first  fifteen  days  of  the  next  succeeding 
term,  and  not  thereafter.  And  no  applica- 
tion for  a  rehearing  will  be  entertained  by 
the  court,  in  any  case,  unless  the  reasona 
therefor,  printed,  shall  be  filed  at  the  time 
such  application  is  made. 
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ZVin.  AJtQUMENT  DOCKET. 

It  shall  be  the  duty  of  the  clerk,  at  the 
commencement  of  each  session,  to  make  a 
list  of  all  causes  ready  for  hearing  and  repre- 
sented by  counsel  on  either  side,  which  shall 
constitute  the  argument  docket.  A  cause 
may  at  any  time,  on  motion,  without  notice, 
be  placed  on  this  docket  by  order  of  the 
court 

XIX.  MANDAMUS  AND  PROHIBITION. 

Applications  addressed  to  this  court  for 
the  issue  of  writs  other  than  the  writ  of 
habeas  corpus,  by  virtue  of  Its  original  ju- 
risdiction, will  be  placed  upon  the  general 
docket  as  they  mature,  and  be  heard  when 
reached,  upon  the  regular  call  thereof;  sub- 
ject, however,  to  be  advanced  for  good  cause 
shown  in  accordance  with  rule  six. 

The  records  shall  be  printed  under  the 
supervision  of  the  clerk,  as  in  other  cases, 
and  must  be  submitted  upon  printed  briefs, 
unless  the  court  shall  otherwise  direct. 


XX.  rORBION  ATTORNEYS. 

Foreign  attorneys  who  desire  to  obtain  a 
certificate  from  the  Court  of  Appeals  to 
practice  law  in  the  courts  of  this  State  as 
provided  by  section  S192  of  the  Code  of  1904, 
without  standing  a  law  examination,  must 
furnish  a  certificate  from  the  court  of  last 
resoLt  in  the  state,  territory,  or  District  of 
Columbia,  wherein  he  has  qualified,  that  he 
has  practiced  law  for  three  or  more  years  in 
said  court,  that  he  is  of  good  moral  char- 
acter, and  a  proper  person  to  be  licensed  to 
practice  law.  This  certificate  must  be  sign- 
ed by  the  Chief  Justice,  or  President,  of  said 
court,  whose  signature  must  be  attested  by 
the  clerk  of  the  said  court  and  under  the 
seal  thereof. 

In  addition,  a  certificate  must  be  furnished 
from  two  practicing  attorneys  of  such  state, 
territory,  or  District  of  Columbia,  practicing 
in  said  court,  that  the  applicant  is  of  good 
moral  character  and  a  proper  person  to  be 
licensed  to  practice  law,  whose  signatures 
must  be  attested  by  the  said  derk  in  like 
manner. 


Rules  and  Regulations  Prescribed  by  the  Board  of  Law  Examiners  for  Li- 
censing Persons  to  Practice  Law. 


1.  Until  otherwise  pitovlded,  examinations 
will  be  held  under  the  act  of  the  General 
Asseihbly  amending  and  re-enacting  section 
3191  of  the  Code,  approved  March  14,  1910 
(Acts  1910,  p.  238),  as  follows: 

At  the  capitol  in  Richmond  on  the  first 
Wednesday  in  November,  and  at  Roanoke  on 
the  fourth  Wednesday  in  June,  in  each  year. 

2.  Every  person  over  twenty-one  years  of 
age  applying  for  a  license  to  practice  law, 
must  first  have  obtained  from  the  circuit 
court  for  the  county,  or  the  coiporation  court 
of  the  city,  wherein  he  resides,  a  certificate 
that  he  Is  a  person  of  honest  demeanor,  is 
over  the  age  of  twenty-one  years,  and  has 
resided  in  this  State  the  preceding  six 
months. 

The  application  for  such  certificate  shall 
be  in  writing,  addressed  to  the  court,  speci- 
fying the  day  of  the  month  when  the  motion 
therefor  to  the  court  will  be  made,  and  be 
accompanied  by  the  written  recommendation 
of  two  members  of  the  bar  of  his  Judicial 
circuit,  who  are  practicing  attorneys  in  the 
Supreme  Court  of  Appeals,  speaking  of  their 
personal  knowledge,  that  he  \s  of  good  moral 
character  and  a  proper  person  to  be  licensed 
to  practice  law.  Such  application  and  rec- 
ommendation shall  be  filed  with  the  clerk 
of  such  circuit  or  corporation  court  ten  days 
before  the  day  on  which  the  court  will  be 
asked  to  grant  the  said  certificate,  and  a 
copy  thereof  forthwith  delivered  by  the  clerk 
to  the  judge  of  the  court. 

3.  Every  person  over  nineteen  and  under 
twenty-one  years  of  age  appfylng  for  a  li- 


cense to  practice  law  must  first  have  obtain- 
ed  from  the  circuit  court  for  the  county,  or 
the  corporation  court  of  the  city,  wherein  he 
resides,  a  certificate  that  he  is  a  person  of 
honest  demeanor;  that  he  is  over  nineteen 
years  of  age;  that  he  has  studied  law  for  a 
period  of  two  years  in  a  law  school  of  this 
State,  or  In  the  ofl^ce  of  a  practicing  attorney 
of  this  state  (as  the  case  may  be);  that  he 
will  attain  the  age  of  twenty-one  years  on 

the day  of ,  19 — ,  (giving  the 

exact  date) ;  and  that  he  has  resided  in  this 
state  the  preceding  stc  months;  said  certif- 
icate to  be  obtained  in  the  manner  prcsscribed 
for  persons  over  twenty-one  years  of  age. 

4.  Every  person  who  desires  to  be  exam- 
ined shall  file  with  the  secretary  of  this 
board  a  certified  copy  of  his  application,  of 
the  recommendations  of  the  members  of  the 
bar,  and  of  the  certificate  of  his  circuit  or 
corporation  court,  accompanied  by  a  fee  of 
$10.00,  in  certified  check,  money  order  or 
cash  (which  shall  cover  all  costs  of  examina- 
tion, including  license),  and  should  the  ag- 
gregate of  the  fees  prove  excessive,  after  de- 
ducting the  expense  of  examination,  such  ex- 
cess shall  be  returned  to  the  applicants  rat- 
ably. Said  papers  are  to  be  filed  and  deposit, 
made  at  least  five  days  prior  to  the  day  of 
examination,  and  should  be  addressed  to  M. 
B.  Watts,  Secretary,  etc.,  Richmond,  Va.,  to 
whom  all  correspondence  also  should  be  ad- 
dressed. The  papers  filed  must  show  upon 
their  face  that  the  order  of  court  granting 
the  certificate  was  made  on  the  day  named 
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in  the  application,  or  tbat  the  application 
was  docketed  on  tbat  day.  ApplicantB  are 
urged  and  ewpected  to  see  personally  thai 
their  applications,  the  court  order  thereon 
and  other  papers  conform  strictly  to  these 
nilef. 

5.  Any  applicant  failing  to  pass  an  ex- 
amination may,  after  six  months,  again  ap- 
ply in  writing,  addressed  to  the  secretary  of 
the  board,  setting  forth  that  he  has  dili- 
gently pursued  the  study  of  the  law  for  six 
months  prior  to  the  second  examination,  and 
specifying  the  school  where  l{e  has  pursued 
bis  studies  or  the  course  of  reading  which 
be  has  followed,  and  shall  not  be  required  to 
fMiy  an  extra  or  additional  fee  for  the  sec- 
ond examination;  and  if  any  applicant  who 
fails  to  pass  the  second  examination  apply 
agaiB,  be  shall  proceed  in  the  same  manner 
as  a  new  applicant 

0.  Any  applicant  failing  to  appear  shall 
be  charged  with  his  proportionate  part  of  the 
cost  of  the  examination  for  which  he  made 
application,  but  may  stand  any  subsequent 
examination  within  two  years  from  the  date 
of  bis  original  application  on  his  original 
{mpers  and  without  additional  charge;  pro- 
yided  he  shall  give  reason  satisfactory  to 
the  board  for  his  failure  to  appear. 

7.-  Applicants  must  provide  themselves  with 
fountain  pens  or  indelible  pencils  for  use  in 
tbt  examination  room. 


8.  The  questions  and  answers  of  every  ex- 
amination will  be  in  writing,  but  where  is 
doubt  as  to  the  results  of  the  examination  of 
any  applicant,  he  shall  be  liable  .also  to  an 
oral   examination. 

9.  The  board,  in  grading  papers,  will  take 
into  consideration  not  only  the  legal  learning 
of  the  applicant,  but  his  general  qualifica- 
tion to  practice  in  the  courts  of  this  state 
as  an  attorney  and  counsellor  at  law. 

10.  All  applicants  will  be  liable  to  be  ex- 
amined on  the  following  subjects,  viz.:  Real 
and  Personal  Property,  Domestic  Relations, 
Contracts,  Agency,  Partnership,  Negotiable 
Instruments,  Insurance,  Corporations,  Wills 
and  Personal  Representatives,  Torts,  Equity 
Jurisprudence,  Pleading  and  Practice  at  Law 
and  in  Equity,  Evidence,  Crimes  and  Crimi- 
nal Procedure,  Powers  and  Duties  of  the  Cor- 
poration Commission,  Code  of  Virginia,  Con- 
stitutional Law,  and  the  Code  of  Legal  Eth- 
ics as  adopted  by  the  Virginia  State  Bar  As- 
sociation. 

11.  Every  applicant  will  be  required  to  af- 
fix to  his  examination  and  subscribe  with 
his  own  name  the  following  pledge:  "I 
hereby  certify  that  I  have  neither  received 
nor  given  aid  or  assistance  in  any  manner 
during  this  examination." 

In  case  any  applicant  shall  violate  this 
pledge,  he  will  be  denied  a  recommenda- 
tion for  admission  to  the  bar. 


CASES  REPORTED 


Pas* 

Abbott  T.  PiUlnm  (Ga.) 419 

Adams  Ex^  Ga«  Fielder  &  Turley  ▼.  (W. 

Va.)    99 

▲del  Lumber  Ok,  Valdosta,  M.  ft  W.  B. 

C6.  ▼.  (Ga.) MS 

JBtna  Indemnity  Go.  of  Hartford,  OnuL, 

Commiasioneni  of  Lexington  ▼.  (N.  O.) .  •  214 

Aiken,  Shell  ft  Sootherland  r.  (N-  G.) 230 

Ailea  v.  HaUam  (W.  Va.) 273 

Akridge  ▼.  State  (Ga.  Apn.) 494 

Alabama  Great  Southern  R.  Go.  ▼•  Alllaoa 

(Ga.) 800 

Alabama  Great  Son  them  B.  Ga  t.  Daffron 

(Ga.) T99 

Alabama  Great  Sonthem  R.  Gow  ▼•  Jonea 

(Ga.) 787 

Albritton  t.  Tygart  (Ga.  Apg.) 612 

Alderman  ▼.  Vtadoeta,  M.  ft  W.  B.  Co.  (Ga. 

App.) 931 

Alderman  ft  Sons  Co.,  Hunter  ▼.  (S.  O.)..1082 

Aldridge  ▼.  Cole  (Ga.). 891 

Alexander  t.  North  Otfolina  SaT.  Bank  ft 

Trust  Co.  (N.  C.) ^    09 

Allen  ▼.  Cnare  ((3a.) 896 

Allen  ▼.  Clare  (Ga.) 1101 

Allen,  Hedcheimer  t.  (S.  C.) 1083 

Allison,  Alabama  Great  Southern  B.  O.  ▼. 

(Ga.)    800 

AUisoD  T.  Fredericksbiinr  (Va.) 625 

Allworden  ▼.  Nelson  (S.  C.) 982 

Alt,  Barman  ▼.  (W.  Va.) 709 

American    Agricultural    Chemical    Co.    ▼• 

Graham    (Ga.    App.) 761 

American  Agr.  Chemical  Co.  t.  Shy  (Ga. 

Appu)   870 

American  Car  ft  Foundry  Co.,  Chandler  y. 

(W.    Va.) 887 

American  Car  ft  Foundty  Co.,  Denny  t. 

(W.  Va.) 700 

American  Nat  Bank,  Steed  ▼.  (GkL) 1116 

American  Suburban  Corp^,  Anderson  ▼.  (N. 

C.)    221 

Anderson  ▼.  American  Suburban  Corp.  (N. 

C.)    221 

Anderson  t.  Anderson  (Ga.) 6 

Anderson,   Felder,    Bountree    ft    Wilson, 

Clarke  v.  (Ga.  AppO 1122 

Anderson  v.  Nelson  (Ga.) 160 

Anderson  Phosphate  ft  Gil  Co.,  Sing  Sisk 

▼.  (Ga.  App.) 763 

Andrews  v.  Atlanta  (Ga.  App.) 493 

Appleby  y.  State  (Ga.  App.) S70 

Armioins  Chemical  Ca  y.  White's  Adm'x 

(Va.)    637 

Amall,  Boberts  y.  (Ga.  App.) 600 

Arnold-Forrest  Horse  ft  Mule  Co.  y.  Flee* 

man  (Ga.  App.) 766 

Arp,  Louisyille  ft  K.  B.  C!o.  y.  (Ga^....«.  867 

Ashcraft  Bros.,  Unitype  Co.  y.  (N.  C.) 61 

Ashe,  State  y.  (S.  C.) •  •  827 

Athens  Mut.  Ins.  Ck).  y.  Byans  (Ga.) 892 

Atkinson,  Battle  y.  (Cku  App.) 775 

Atlanta  Home  Ins.  Go.  y.  Smith  (Ga.) 902 

Atlanta  Ice  ft  Coal  Ca  y.  Beeyes  (Ga.). . .  •  421 
Atlanta  Oil  ft  Fertilizer  Co.,  Coffee  y.  (Ga.)      3 

Atlanta  Steel  C!a  y.  Hughes  (Ga.) 728 

AtlanU  Steel  Co.  y.  Hughes  XGa.  App.). . .  •  964 

■■     ?hy  y. 


Atlanta  ft  C  Air  lane  B.  (>>.,  Murp 
fS.    C.) 296 

Atlanta  ft  C.  Air  line  B.  Co.,  Bookard  y. 
(8.  a) 992 

Atlantic  Coast  Line  B.  Co.,  Boney  y.  (N. 
O.)    ; 87 
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Atlantic  (3oast  Line  B.  Go.,  Chaaffler  ▼. 
(Ga.)    1066 

Atlantic  CJoast  Line  B.  Co.,  Farmers'  ft 

Spinners'  0>.  y.,  two  cases  (&  C.) 991 

Atlantic  Coast  Line  B.  Co.  y.  Ck>ldsboro 

(N.   C.) 614 

Atlantic  Coast  tins  B.  (3o„  Graham  y.  ($. 

0.)    • ,;,  286 

Atlantic  Coast  Lino  B.  Oo^  Jenkina  t»  (9^ 

O.)    1010 

Atlantic  Coast  line  B.  Oo.t  Jenkins  y,  (S. 
O.)    ....1018 

Atlantis  C!oast  Line  B.   Ca  ▼•  Lone  ft 

Autry  (Ga.  App.) ..»  918 

Atlantic  Ck>a8t  Line  B.  Go«  y.  IiO<ddear 

(Ga.  App.) 688 

Atlantic  Ckmst  line  B.  Ca,  Middloton  ft 

Bayenel  y.,  two  cases  (S.  0.) 991 

Atlantic  (}oast  Line  B.  Co.  ▼•  Ssaboard 

Air  line  By.  (S.  C.) 84 

Atlantic  Ooast  line  B.  Co..  Ssaboard  Air 

Line  By.  (S.  C.) 89 

Atlantic  Coast  Line  B.  Ox,  Washington  y. 

(Ga.)    1066 

Atlantic  Ck>ast  Line  B.  B.,  Virginia-Oaro- 

lina  Peanut  Oo.  y.  (N.  C.) 71 

Atlantic  Coast  Lumber  Corp.,  Crawford  y. 

(S.  O.)  1040 

Atlantic  Coast  Lumber  Corpw  t.  B,  P.  Bur- 
ton Lumber  Co.  (S.  C.) 820 

Atlantic  Coast  Lumber  Corp.,  Blagiev  T. 

^.  C.) 841 

Atlantic  Coast  Lumber  Corp.,  Hodge  ▼.  (8. 

S.)    1009 

Atlantic    Postal    Telegraph-Cable    Ca    y. 

Savannah  (GaJ 1115 

Aususto-Aiken  B.  Co.,  Craig  y.  (8.  G.)....  983 
Auld  y.  Sonthem  B.  Co.  (Ga.) 426 


Austin  Mfg.  Ck>.  y.  Coffman  (W,  Va.) 883 

Ayerfll  y.  Boyer  (W.  Va.) 707 

Ayers,  Morehead  y»  (Ga.) • 798 


Backus  y.  Norfolk  ft  A.  Terminal  Co.  (Va.)  628 

Bacon,  Ellis  y.  (Ga.) 1050 

Ba^ell  y.  Milam  (Ga.  App.) 684 

Baker  y.  Berry  Hul  Mineral  Springs  Ca 

(Va.)    626 

Baker,  Gaulding  y.  (Ga.  App.) lOlS 

Baker  y.  Kendrick  (Ga.  App.) 498 

Baker  y.  State  (Ga.  App.) 594 

Baker,  State  y.  (W.  Va.) 186 

Bakery.  White  (Ga.) 871 

Baldwin,  Boberts  y.  (N.  0.) 319 

Baldwin,  Saunden  y.  (Va.) 620 

Baldwin,  State  y.  (N.  C.) 212 

Bamberg  y.  Harrison  (S.  C.) 1086 

Bank  of  Gassaway  y.  Stalnaker  (W.  Va.). .  183 
Bank  of  Mecklenburg,  Saunders  y.  (Va.) . . .  714 

Barnes  y.  Maddox  (Ga.) 129 

Barnes  y.  Peterson  (Ga.) 163 

Barrow,  Edmunds  v.  (Va.) 544 

Barry,  Mattox  y.  (Ga.) 155 

Bartfett,  Millan  y.  (W.  Va.) 13 

Bartoli  y.  Grandy  (S.  O.)  280 

Barwick,  State  y.  (B.  a) ..,  838 

Bashinski  Bros.  y.  Lake  (Ga.  App.) 702 

Bates,  State  y.  (S.  C.) ••••••••••  654 

Batchelder  y.  Bandplph  (Va.) 533 


Battle  y.  Atkinson  (Ga.  App.) 775 

Baxter,  State  y.  (S.  C.) »,..•.  83 

Baeen,  State  y.  (S.  C.) 779 

Beard.  Clark  y.  (W.  Va.) 188 
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Beck  ft  Gregg  Hardware  Go.  ▼•  Q.  B.  Lyn- 
don &  Co.  (Ga.  App.) 763 

Belcher.  Stote  ▼.  (wT  Va.) 272 

Bell,  Mills  T.  (GaO 1120 

Benton  v.  State  (Ga.  App.) • . .       8 

Benton   ▼.   State   (Ga.   App.) 496 

Berkeley  Gonnty  Court,  Hannls  Distilling 

Co.  V.  (W.  Va.) 576 

Berksteln  y.  Atlanta  (Ga.  App.) 432 

Berry  v.  Carolina,  0.  &  O.  Ry.  (N.  C). .. .  822 
Berry  Hill  Mineral  Springs  Co.,  Baker  t. 

(Va.)    ' 626 

Bethnne,  State  ▼.  (S.  CO 29 

Bigffin,  Ovanangh  ▼.  (€ra.  App.) 779 

Bird,  Pariah  ▼.  (Ga.  App.) 494 

Blackmon  ▼.  Taylor  (Gaj »« 139 

Blake,  Hawkins  ▼.  (W.  Va.) 191 

Blount  y.  State  (Ga.  App.) 877 

Blue  Ridge  Lumber  Co.  y.  Greenwood  (Ga.)  135 
B.  M.  &  L.  F.  Grant  t.  Elrod  (Ga.  App.)  601 
Board  of  Education  of  Paulding  County, 

Meadows  y.  (Ga.) 146 

Board  of  Trustees  of   Youngsyille  Tp.  y. 

Webb  (N.  C.) 520 

Boney  y.  Atlantic  Coast  Line  R.  Co.  (N.  C.)    87 

Bonner  y.  State  (Ga.) 3 

Bonner,  Willis  y.  (Ga.) 1048 

Bostwick  y.  Massee  &  Felton  Lumber  Co. 

(Ga.   App.)    499 

Bosworth  y.  Rome  (Ga.) 770 

Boyd  y.  State  (Ga.) 416 

Boyd,  Timmons  y.  (S.  C.) 298 

Boyd  y.  Western  Union  Tel.  Ck>.  (S.  C). . .     28 

Boyer,  Averill  y.  (W.  Va.) 707 

Boynton,  State  y.  (N.  C.) 841 

B.  S.  Josey  &  Co.  y.  Burris  (S.  C.)....  469 

Branch  y.  Johnson  (Ga.  App.) 1123 

Branch,  Southern  R.  Co.  y.  (Ga.  App.)...  696 

Bridges,  Loyeless  y.  (Ga.) 166 

Bridges  y.  Southern  Bell  Telephone  ft  Tele- 
graph   Co.    (Ga.)    161 

Bright,  SUte  y.  (S.  CJ 821 

Broad  RJyer  Lumber  Co.,  Younce  y.  (N.  C.)  329 

Broom  y.  Grizzard  (Ga.) 430 

Brotherton  y.  Strieklin  (Ga.) 774 

Brown  y.  Dennis  (GaJ 421 

Brown  y.  Green  (S.  (3.) 958 

Brown  y,  Hutchison  (N.  C.) 302 

Brown  y.  Rape  (Ga.). 802 

Brown  (carriage  Co.  y.  Dowd  (N.  C.) 721 

Brownlee,  Waters  v.  (Ga.) 6 

Bruce  y.  CSty  Council  of  Greenyille  (S.  C.)  817 

Bryan  y.  Meaders  Bros.  (Ga.  App.) 491 

Bryant,  White  v.   (Ga.) 677 

Bnford  y.  Chichester  (W.  Va.) 120 

Burdett  People's  Nat  Bank  v.  (W  Va,)..  399 

Burnsides,  Myers  v.  (S.  C.) 977 

Burris,  B.  S.  Josey  ft  Co.  y.  (S.  C.) 469 

Burton  v.  Meinert  ft  Miller  (Ga.) 870 

Burton  y.  State  (Ga.  App.) 1006 

Burton  Lumber  Co.,  Atlantic  Coast  Lumber 

Corp.  V.  (S.  C.) 820 

Bush,  Hudklns  y.  rW.  Va.) 106 

Butler  V.  Central  Georgia  Brick  Co.  (Ga.).  .1090 
Butterick  Pub.  Co.,  Paxson  Bros.  v.  (Ga.).  .1105 
Butts    County    y.    Jackson    Banking    Co. 

(Ga.)    1065 

Butts  County  y.  Johnson  (Ga.) 428 

Butts  County  y.  Wright  (Ga.) •  • .  .1046 

Cabe  y.  Southern  R.  Ck>.  (N.  C.) 453 

Cabell  County  Court,  Kirtley  y.  (W.  Va.)..  401 

Cable  Co.,  Ivey  y.  (Ga.) ;.......  129 

Oalder  y.  Southern  K.  (Jo.  (S.  C.) 841 

CaldweU,  Fort  v.  (Sw  C.) 360 

Olhoun  y.  State  (Ga.  App.) 765 

Camden  Water,  Light  ft  loe  Co.,  McKain 

y.  (S.  a) 949 

Camp  Mfg.  Co.,  Carpenter  y.  (Va.) 559 

Camp  Mfg  Co.,  Seward  y.  (Va.) 614 

Campbell,  Patterson  y.  (Ga.) 1117 

Campbell,  Southern  R.  Co.  y.  (Ga.  App.)..  9.14 

Cannon  y.  Gorham  (Ga.) 142 

Oaraker  y.  Hicks  (Ga.  App.) 765 

Caraker,  Miller  t.  (Ga.  App.) 9 


Camahan,  Myers  y.  (W.  Va.) ••     15 
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Carolina    Portland    Clement    Co.,    Central 

Georgia  Brick  Co.  y.  (Ga.) 1048 

Carolina  Portland  Cement  Co.  y.  Marshall 

(Ga.  App.) 942 

Carpenter  y.  Camp  Mfg.  Co.  (Va.) 559 

CiSarpenter  y.  Crowley  (Ga.) 2 

Carr  y.  Ratledge  (Ga.) 773 

Carr  y.  Rountree  (Ga.  App.) 689- 

Carter  y.  G^brels  (GaJ 8 

Carter  y.  Keeton  ft  Coleman  (Va.) 654 

Carter  v.  Walden  (Ga.) 1047 

Carter-Patterson  Detectiys  Agency  t.  Har- 
ris   (Ga.   App.) 49T 

Carter  &  Co.  y.  Coston  (Ga.  App.) 764 

Carter  ft  Co.  y.  Swift  Fertilizer  Works 

(Ga.  App.) 494^ 

Gary,   Harris  y.   (Va.) 651 

Gary,    Milledgeyille    Cotton    Co.    t.    (Ga. 

App.)   •• 503- 

Cason  y.  Tye  (Ga.  App.) 593 

Castle  T.  Castle  (W.  va.) 385 

Castle  y.  Gibson  (W.  Va.) 885 

Cavanaugh  y.  Biggin  (Ga.  App.) 779 

Central  Georgia  Brick  Co.,*  Butler  y.  (Ga.)  1090^ 
Central    Georgia    Brick    Co.    y.    Carolina 

Portland  Cement  Co.  (Ga.) 1048 
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WTONB  SHOE  00.  t.  DANIELS  ft  00. 
<Sapreme  Oourt  of  Georgia.     Amril  14,  1911.) 

(8ulUihu9  hv  the  Court,) 

1.  Fbaudulent  Convbyanceb  (S  47*)— Saijcs 
IN  Bulk— Notice  to  Cbeditoks. 

Under  the  act  of  August  17»  1908  (Acts 
1903,  p.  92),  the  reauirement  that  the  purchas- 
er of  a  stock  of  gooas  in  bulk  shall,  at  least  five 
iays  before  the  completion  of  said  purchase  or 
the  payment  therefor,  *'notify,  personally  or  by 
registered  mail,"  each  of  the  creditors  of  the 
Tendor,  is  met  by  sending  the  proper  notice  by 
registered  mail  at  least  five  days  before  the  com- 
pletion of  the  purchase  or  the  payment  there- 
for. It  is  not  necessary  that  the  notice  so  mail- 
ed shall  be  received  bj  the  creditor  five  days 
before  such  completion. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oonveyances,  Dec.  Dig.  |  47.  *1 

2.  Fraudulent  Conveyances  (S  47*)— Saxes 
IN  Bulk  — Notice  to  Cbeditobs  —  Requi- 

8ITS8. 

The  act  requires  that  such  notice  shall 
show  "the  proposed  sale,  the  price  to  be  paid 
tiierefor,  and  the  terms  and  conditions  thereof, 
together  with  a  copy  of  the  statement  of  the 
assets  and  liabilities^  as  furnished  him  by  the 
Tendor." 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oonveyances,  Dec.  Dig.  S  47.*] 

8.  Fbaudulent  Conveyances  (f  47*)— Sales 
IN  Bulk  — Notice  to  Cbeditobs  — Requi- 


It  was  not  a  sufficient  compliance  with  the 
requirements  of  the  act  stated  in  the  preceding 
headnote  to  send  a  notice  which  contained  only 
the  following  statement  of  the  terms  and  condi- 
tions of  the  sale:  "The  terms  and  conditions 
of  said  purchase  being  as  follows:  Cash  pay- 
ment, $3,000;  $6,000  in  stock  in  the  Wyone 
Shoe  Company;  balance  in  deferred  payments." 
[Bd.  Note. — For  other  cases,  see  I*raudulent 
Conveyances,  Dec.  Dig.  S  47.*] 

Error  from  Superior  Court,  Lowndes  Conn- 
ty;  R.  G.  Mitchell,  Judge. 

Action  between  the  Wyone  Shoe  Company 
and  Daniels  ft  Co.  Judgment  in  favor  of 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

G.  A.  Whltaker,  for  plaintiff  In  error. 
Woodward  ft  Smith,  for  defendant  In  error. 

LUMPKIN,  J.  The  second  section  of  the 
act  of  August  17, 1903  (Acts  1903,  p.  92),  reg- 


ulating the  sale  of  stocks  of  goods,  wares, 
and  merchandise  in  bulk,  reads  as  follows: 
"Thereupon  it  shall  be  the  doty  of  the  pur- 
chaser,  at  least  five  (5)  days  before  the'  com- 
pletion of  said  purchase,  or  the  payment 
therefor,  to  notify,  personally  or  by  register- 
ed mail,  each  of  said  creditors,  of  the  said 
proposed  sale,  the  price  to  be  paid  therefor, 
and  the  terms  and  conditions  thereof,  to- 
gether with  a  copy  of  the  statement  of  the 
assets  and  liabilities  as  furnished  him  by 
the  vendor.'*  Two  questions  arise  for  de- 
cision: First,  was  it  a  sufficient  compliance 
with  the  requirement  of  the  act  that  the  no- 
tice was  sent  by  registered  mail  to  a  non- 
resident creditor  of  the  vendor  at  least  five 
days  before  the  completion  of  the  sale  or 
payment  therefor,  or  was  it  necessary  that 
such  notice  should  be  received,  by  the  per- 
son to  whom  it  was  sent,  five  days  before 
such  completion?  and,  second,  was  the  no- 
tice which  was  sent  in  this  case  sufficient  in 
its  terms  to  comply  with  the  act? 

[1  ]  1.  It  is  made  the  duty  of  the  purchase 
er  *'to  notify,  personally  or  by  regtst^ed 
mail,'*  each  creditor  of  the  vendor  at  least 
five  days  before  the  completion  of  the  pur- 
chase. Does  the  expression,  "to  notify 
*  *  *  by  registered  mail,"  mean  that  the 
purchaser  must  place  the  notice  in  the  mail 
duly  registered,  or  that  the  person  to  whom 
it  te  addressed  must  receive  it  before  it  be- 
comes a  notice?  The  act  is  dealing  with 
the  duty  of  the  purchaser.  If  he  adopts  the 
method  of  giving  notice  by  mall,  when  he 
places  the  notice  in  the  mail,  duly  registered, 
he  has  done  all  that  he  can  do  to  comply 
with  the  law.  Whether  such  notice  reaches 
the  creditor  or  not,  or  whether  it  reaches 
him  promptly,  is  a  matter  over  which  the 
purchaser  has  no  control.  If  there  should 
be  a  delay  in  handling  the  mails,  or  if  the 
creditor  should  be  sick,  ot  absent  from  home 
on  a  journey,  there  might  be  a  long  delay: 
and  if  the  sale  could  not  be  completed  until 
five  days  after  every  creditor  had  received 
the  notice  personally,  and  its  validity  should 
depend  upon  the  proof  of  such  receipt,  -sales 
in  bulk  would  be  practically  impossible.    The 
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proTisioDfl  of  tbe  act  are  somewhat  ttrbnig' 
eat,  bat  they  do  not  go  to  tbat  extent 

[2]  2,  8.  Omitting  tbe  date,  direction,  and 
Bignatnre^  tbe  notice  aent  was  aa  follows: 
"Ton  are  bereby  notified  tbat  tbe  Wyone 
Sboe  Company,  a  corporation  under  tbe  laws 
of  Georgia,  has  tradM  for  and  agreed  to  pur- 
chase the  entire  stock  of  merchandise  own- 
ed by  O.  M.  Tift,  in  Valdosta,  Ga.,  and  that 
said  purchase  and  sale  will  be  fully  consum- 
mated on  Thursday,  the  19th  tnst  You  will 
find  inclosed  herewith  copy  statements  of 
assets  and  liabilities  of  O.  M.  Tift,  together 
with  the  addresses  and  amount  due  to  each 
creditor;  also  copy  inyentory  taken  by  the 
purchaser  and  seller,  showing  articles  pur- 
chased and  the  cost  price  thereof,  as  furnish- 
ed by  O.  M.  Tift  The  terms  and  conditions 
of  said  purchase  being  as  follows:  Cash 
payment  $3,000;  $6,000  in  stock  in  the 
Wyone  Shoe  Company;  balance  in  deferred 
payments." 

[3]  This  did  not  comply  with  the  require- 
ment of  the  act  above  dted.  It  did  not  show 
what  was  "the  price  to  be  paid  therefor,  and 
the  terms  and  conditions  thereof.'*  It  mere- 
ly mentioned  two  payments,  one  of  $3,000  in 
cash,  and  the  other  of  $6,000  in  stock  in  a 
shoe  company,  and  added,  "balance  in  de- 
ferred payments."  When  such  deferred  pay- 
ments were  to  be  made^  or  what  was  their 
amount  or  what  was  the  total  purchase 
price,  was  not  stated,  as  the  act  required. 
Tlie  Judgment  of  the  presiding  Judge,  to 
whom  the  case  was  submitted  without  a 
Jury,  holding  that  the  sale  was  not  yalid  as 
against  the  creditor  to  whom  the  notice 
aboye  quoted  was  sent  was  right,  though  we 
cannot  agree  with  him  in  declaring  that  the 
registered  notice  must  have  boen  received  by 
the  creditor  five  dajrs  before  the  consumma- 
tion of  the  sale. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


cue  oa.  i6e)) 

JOHNSON  V.  REEVES. 
(Supreme  Court  of  Georgia.     April  13,  1911.) 

(Byllahu9  hy  the  Court.) 

Review  on  Appeal. 

The  evidence  was  conflicting,  but  was  snffi- 
cient  to  authorize  the  verdict,  and  there  was  no 
error  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court  Webster  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  between  W.  A.  Johnson  and  J.  A. 
Reeves.  From  the  Judgment  Johnson  brings 
error.    Affirmed. 

W.  H.  Gurr,  for  plaintiff  in  error.  J.  F. 
Souter  and  J.  B.  Hudson,  for  defendant  in 
error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  JuGttices  concur. 


(usor.  nt) 

CARPENTER  et  aL  ▼•  OROWLEY  et  aL 
(Supreme  Court  of  Geoxfia.    April  IS,  1911.) 

(8yttahu$  dy  the  Ooturt.) 

IwjimcTioN  (I  137*)— GEOUWDa. 

Under  the  evidence  and  pleadings  in  this 
case,  there  was  no  abuse  of  discretion  on  the 
part  of  the  court  below  in  refusing  to  grant  an 
injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §§  307-309 ;   Dea  Dig.  |  137.*1 

Error  from  Superior  Court  Cobb  County; 
N.  A.  Mortis,  Judge. 

Bill  by  H.  W.  Carpenter  and  others  against 
one  Crowley  and  others.  Judgmoit  for  de- 
fendants, refusing  an  interlocutory  injunc- 
tion.   Plaintiffs  bring  error.    Affirmed. 

H.  M.  Broadwell  and  Mozley  &  Moss,  for 
plaintiffs  in  error.  D.  W.  Blair,  for  defend- 
ants in  error. 

BECK,  J.  Three  named  persons,  alleging 
themselves  to  be  three  out  of  the  total  num- 
ber of  five  trustees  of  the  Roswell  Methodist 
Episcopal  Church  South,  brought  their  equi- 
table petition  against  the  other  two  trustees 
and  a  third  person,  who  they  allege  is  not 
a  trustee,  seeking  to  enjoin  the  sale  of  the 
Roswell  Church  building  and  lot  by  the  de- 
fendants, who  they  allege  are  threatening  to 
sell  the  same  and  turn  the  praperty  over  to 
the  purchaser.  Later,  by  appropriate  amend- 
ment the  plaintiffs  struck  one  of  the  named 
trustees  as  a  defendant  leaving  their  petX- 
tion  to  stand  against  one  trustee  and  one 
person  who  they  allege  is  not  a  trustee, 
though  claiming  himself  to  be  and  proposing 
to  act  as  such.  It  is  further  alleged  in  the 
amendment  that  *'since  the  filing  of  said 
suit  the  trustees  in  a  regular  meeting  called 
by  the  chairman  by  a  majority  vote  have  de- 
clared against  the  sale  of  the  property,  and 
petitioners  insist  that  no  sale  of  the  prop- 
erty in  question  can  be  made  without  tbe 
Joint  act  of  all  the  trustees.**  The  defend- 
ants answered  these  and  other  allegations  of 
the  petition,  and  on  the  interlocutory  hear- 
ing the  court  refused  to  grant  the  injunction 
prayed,  to  which  ruling  the  plaintiffs  ex- 
cepted. 

Whether  under  the  express  provisions  of 
the  trust  deed  by  which  the  property  in  con- 
troversy was  conveyed  to  the  original  trus- 
tees and  their  successors  in  office,  the  trus- 
tees of  the  Roswell  Methodist  Episcopal 
Church  South,  would  have  authority  to  sell 
the  property  or  permit  it  to  be  devoted  to 
other  uses  than  those  pointed  out  in  the  deed, 
it  is  not  now  necessary  to  decide.  Under 
the  pleadings  and  evidence  in  the  case,  the 
court  did  not  abuse  his  discretion'  in  refus- 
ing the  interlocutory  injunction  sought  by 
petitioners,  as  it  appears,  according  to  the 
allegations  in  the  petition  and  the  amend- 
ment thereto  and  the  contentions  of  the  pe- 
titioners, as  shown  by  the  evidence  Intro- 


«For  other  cases  see  sams  topic  and  secUon  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Ksjt  No.  Sertes  *  Rsp'r  Indexes 


Ga.) 


CABTIIR  T.  QABBELS 


duced  by  tbem,  that  less  than  a  majority 
of  the  trustees  are  undertaking  to  dispose  of 
the  property;  L  e.,  the  Roswell  Church  build- 
ing and  I6t  upon  which  it  is  erected.  Under 
this  showing  the  court  might  well  refuse  to 
grant  the  injunction  sought  by  the  petition* 
ers,  inasmuch  as  the  parties  whom  they 
sought  to  restrain  from  selling  the  property 
were  powerless  to  accomplish  that  which  it 
is  alleged  they  were  attempting  to  do.  In- 
junction, therefore,  was  not  necessary  to  pre- 
vent the  threatened  act,  and  the  court  did 
not  err  in  refusing  the  injunction  at  the  in- 
terlocutory hearing. 

Judgment  affirmed.    All  'the  Justices  con- 
cur. 


n36  Ga.  IM) 

JACKSON  T.  GEORGIA  SOUTHERN  ft 

P.  R.  CO. 

(Supreme  Court  of  Georgia.     April  14,  1911.) 

(SifUahiu  hif  the  OowrU) 

Masteb  and  Servant  (S  276*)— Injuries  to 
Employ^— Nonsuit. 

This  case  was  before  the  Supreme  Court 
on  a  former  occasion.  Jackson  v.  Georgia 
Soathem  &  Florida  R.  Co.,  132  Ga.  127,  63  S. 
E.  841.  Ui>on  the  evidence  then*  properly 
brought  to  this  court,  the  judgment  of  nonsuit 
was  reversed.  Upon  a  subsequent  trial  of  the 
<»8e,  the  evidence  submitted  was  substantially 
different  from  that  adduced  on  the  former  trial, 
as  appeared  in  the  record.,  and  was  sufficient  to 
show  affirmativelv  that  tne  deceased,  who  was 
an  employ^  of  the  railroad  company,  was  at 
fault,  and  there  was  no  error  in  granting  a 
nonsuit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  %  276.*] 

EIrror  from  Superior  Court,  Lowndes  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  Josephine  Jackson  against  the 
Georgia  Southern  &  Florida  Railroad  Compa- 
ny. Judgment  of  nonsuit,  and  plaintiff  brings 
error.    AflSrmed. 

W.  B.  Thomas  and  Roscoe  Luke,  for  plain- 
tiff in  error.  Jno.  I.  Hall,  J.  E.  Hall,  and  E. 
K.  Wilcox,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


<1M  Oa.  14S) 

COFFEE  et  aL  v.  ATLANTA  OIL  ft 
FERTILIZER  CO. 
{Supreme  Court  of  Geoxgia.     April  12,  1911.) 

(ByUalnu  &y  the  Court  J 

INTKBI.0CUT0BT  INJUNCTION. 

Under  the  pleadings  and  evidence,  there 
was  no  abuse  oi  discretion  on  the  part  of  the 
court  below  in  refusing  the  grant  of  an  inter- 
locutory injunction. 

Error  from  Superior  Conrt,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  P.  T.  Coffee  and  others  against 
the  Atlanta  Oil  &  Fertilizer  Company.  From 


a  Judgment  refusing  an  Interlocutory  Injunc- 
tion, plaintiffs  bring  error.    Affirmed. 

Green,  Tilson  &  McKlnney,  for  plaintiffs  in 
error.  Tye,  Peeples  ft  Jordan*  for  defend- 
ant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices   concur. 

(186  ChL  148) 
DUNLOP  T.    SMITH  et  aL 
(Supreme  Court  of  Georgia.     April  12,  191L) 

f8yllahu9  hy  the  Court.) 

INTERLOCUTOBY   INJUNCTION. 

Under  the  evidence  contained  in  the  rec- 
ord, the  court  did  not  err  in  refusing  the  in- 
junction prayed  by  the  plaintiff  in  this  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  G.  A.  Dunlop  against  C.  R 
Smith  and  others.  From  a  Judgment  refus- 
ing an  injunction,  plaintiff  brings  error.  Af- 
firmed. 

Lewis  W.  Thomas,  for  plaintiff  In  error. 
Westmoreland  Bros.,  for  defendants  In  er- 
ror, 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  coDCur. 

(186  Oft.  167) 
BONNER  T.  STATE. 
(Supreme  Court  of  Georgia.     April  12,  1911.) 

(8yUabu9  by  the  Court.) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
eyidence  supports  the  yerdict 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  R  W.  Freeman,  Judge. 

Neal  Bonner  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

Hamrick  &  Thomasson,  for  plaintiff  In  er- 
ror. J.  R.  Terrell,  Sol.  Gen.,  and  H.  A. 
Hall,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  afflnned.  All 
the  Justices  concur. 

dSt  Gft.  177) 
CARTER  T.  GABRELS,  SherifC 
(Supreme  Court  of  Georgia.     April  13,  1911.) 

(ByUabue  hy  the  Court.) 

Habeas  Corpus  (S  113*)— Release  on  Bond 
—Dismissal  or  Writ  of  Error. 

Where  a  person  instituted  habeas  corpus 
proceedings  to  secure  the  release  of  one  confined 
in  jail,  alleging  that  his  detention  there  was  ille- 
gal, because  the  commitment  was  illegal  and 
yoid,  being  based  upon  a  warrant  which  itself 
was  defectiye  and  yoid,  and  upon  the  hearing 
of  the  habeas  corpus  case  the  trial  judge  refused 
to  order  the  discharge  of  the  uerson  from  cus- 
tody, but  remanded  him  to  jail,  and  a  writ  of 
error  to  this  order  was  sued  out,  the  same  will 
be  dismissed,  where  it  appears  that,  subsequent- 
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ly  to  the  order  eomplatned  of,  the  person  was 
indicted  by  the  grand  jury  of  the  county  for  the 
same  offense  for  which  he  had  been  committed, 
and  upon  giTing  bond  had  been  released  from 
custody,  althouni  a  decision  in  the  case  would 
determine  which  of  the  parties  to  the  habeas 
corpus  proceedings  was  liable  for  costs. 

[Ed.  Note.— For  other  cases,  see  Habeas  Ck)r- 
pus,  Cent  Dig.  H  102-115;  Dec.  Dig.  S  113.*] 

Error  from  Superior  Court,  Habersham 
County;    J.  J.  Kimsey,  Judge. 

Application  by  Jim  Carter  for  writ  of 
habeas  corpus  against  J.  M.  Oabrels,  as 
Sheriff.  From  an  order  denying  the  writ, 
relator  brings  error.    Dismissed. 

J.  CL  Edwards,  for  plaintiff  in  error.  L 
H.  Sutton*  for  defendant  in  error. 

BECK,  J.  Jim  Carter  instituted  habeas 
corpus  proceedings,  alleging  that  be  was  il- 
legally restrained  of  his  liberty  by  J.  N.  Oa- 
brels, sheriff  and  jailer  of  Habersham  coun- 
ty, and  that  he  was  being  confined  In  the 
common  jail  of  that  county  under  and  by 
Tirtue  of  a  pretended  commitment,  which 
was  based  upon  a  warrant  which  was  Told 
because  of  certa^  irregularities  pointed  out 
In  the  petition.  Petitioner  also  contended 
that  the  commitment  was  yoid  on  its  face, 
on  the  ground  that  it  failed  to'  "set  forth 
any  offense  against  the  laws  of  the  state 
of  Georgia,"  and  prayed  an  examination  into 
the  cause  of  his  detention.  Gabrels  filed  his 
answer  to  the  petition.  Upon  the  hearing  the 
court  remanded  petitioner  to  the  custody  of 
the  sheriff,  and  ordered  that  he  be  admitted 
to  bail  in  the  sum  of  $100.  To  this  order 
petitioner  excepted,  and  sued  out  a  writ  of 
error  to  this  court  When  the  case  was 
called  for  hearing  in  this  court,  the  same 
being  submitted  on  briefs,  a  motion  to  dis- 
miss the  writ  of  error  was  made  by  counsel 
for  the  defendant  in  error,  upon  the  ground 
that,  since  the  hearing  before  the  court  be- 
low, the  plaintiff  in  error  had  been  indicted 
In  the  superior  court  of  Habersham  county 
upon  the  charges  which  constituted  the  basis 
of  the  commitment  alleged  in  the  habeas  cor- 
pus proceedings  to  be  Irregular  and  void, 
that  he  had  been  arrested  under  that  in- 
dictment, that  he  had  given  bond,  and  that 
the  case  below  is  now  pending.  A  certified 
copy  of  the  indictment  and  bond  referred  to 
were  attached  to  the  motion  to  dismiss. 
Counsel  for  plaintiff  in  error  filed  an  answer 
to  the  motion  to  dismiss,  but  did  not  deny 
the  material  allegations  contained  in  the 
motion.  While  it  is  plainly  inferable,  from 
the  motion  to  dismiss  and  the  answer  of 
counsel  for  plaintiff  in  errcnr,  that  the  plain- 
tiff in  error  had  been  released  from  custody, 
it  was  not  expressly  stated  in  the  motion  or 
in  the  answer  that  he  had  been  so  released; 
and  this  court  passed  an  order,  a  certified 
copy  of  which  was  duly  mailed  to  counsel 
for  plaintiff  in  error,  directing  that  plain- 
tiff in  error  or  his  counsel   have  10  days 


from  the  6At»  of  such  order  In  which  Uy 
make  spedflc  denial  under  oath  of  the  fact» 
alleged  in  the  motion  to  dismiss,  and  that 
upon  failure  to  make  such  denial  the  writ 
of  error  would  be  dismissed.  The  period  of 
10  days  within  which  plaintiff  in  error  waa 
allowed  to  make  answer  In  response  to  the 
order  referred  to  above  has  elapsed,  and  th» 
answer  has  not  been  filed. 

It  is  insisted  In  the  answer  to  the  motion 
to  dismiss,  as  made  by  counsel  for  defend- 
ant, that  the  writ  of  error  should  not  be- 
dismissed,  but  that  the  question  made  In 
the  bill  of  exceptions  should  be  decided,  in* 
asmuch  as  upon  the  decision  of  the  assign- 
ment  of  error  for  or  against  the  plaintiff  ia 
error  depends  the  question  as  to  whether  or 
not  the  plaintiff  or  defendant  wlU  be  liable 
for  costs.  But  this  position  of  counsel  for 
plaintiff  in  error  is  not  tenable.  Under  the 
decision  in  the  case  of  Tabor  ▼.  Hipp,  13d 
Ga.  — ,  70  S.  B.  886,  it  was  held  that  a 
case  would  not  be  retained  in  this  court  for 
decision  solely  upon  the  ground  that  a  deci- 
sion of  the  case  would  determine  the  ques- 
tion as  to  which  of  the  parties  to  the  case 
here  would  be  liable  for  the  costs.  It  la 
therefore  ordered  that  the  writ  of  «Tor  be 
dismissed. 

Writ  of  error  dlsmlHsed.  AU  the  Justices 
concur. 


(13e  Ga.  175> 
W.  D.  PRICE  &  CO.  et  aL  t.  VIRGINIA- 
CAROLINA  CHEMICAL  CO. 
(Supreme  Court  of  Georgia.     April  12,  1911.) 

{8yllahu9  hp  the  Court.) 

"L  Action  (|  50^)— Misjoindkb. 

A  petition  against  two  defendants,  con-^ 
taining  an  alternative  statement  of  facts,  where- 
in the  plaintiff  alleffes  that  if  one  statement  be 
the  truth  one  defendant  is  indebted  to  him,  and 
if  the  other  statement  be  true  the  other  defend- 
ant would  be  indebted  to  him,  and  praying  that 
the  defendants  be  required  to  interplead,  so  as 
to  determine  which  one  is  liable  to  him,  and. 
upon  the  liability  being  fixed,  that  the  plaintlfi 
have  judgment  against  such  defendant,  is  mul- 
tifarious. 


[Ed.  Note.~For  other 
DiV  S  50.*} 


esses,  see  Action,  Dee. 


(Additional  BpUnlui  hp  Editorial  Btaff.) 

2.   InTEBPLBADEB  (f  3*)— PBOOEXniI7a8--SUTFI- 

oiBNCT  OF  Petition. 

A  plaintiff,  on  a  petition  against  two  de* 
fendants  containing  an  alternative  statement  of 
facts,  wherein  plaintiff  alleges  that  If  one  state- 
ment be  true  one  defendant  is  indebted  to  him, 
nnd  if  the  other  statement  is  true  the  otheir  de- 
fendant is  indebted  to  him,  and  praying  that 
defendants  be  required  to  interplead,  so  as  to 
determine  which  one  is  liable  to  him.  and,  upon 
the  liability  being  fixed,  that  plaintiff  have  judr- 
ment  against  such  defendant,  cannot  require 
such  defendants  to  interplead  and  settle  their 
respective  rights,  to  determine  which  one  is  li- 
able to  plaintiff;  Civ.  Code  1910.  §  5471,  pro- 
viding tnat  wheAever  one  is  possessed  of  prop- 
erty, or  owes  a  debt  or  duty,  to  which  more 
than  one  person  lays  claim,  and  the  claims  are 
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inch  as  to  render  ft  donbtfnl  or  dangerous  for 
tbe  holder  to  act,  he  may  apply  to  equity  to 
compel  the  claimants  to  interplead. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Dec  Dig.  S  3.*] 

Error  from  Superior  Court*  Johnson  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  by  the  Virginia-Carolina  Chemical 
Company  against  W.  D.  Price  &  Co.  and  an- 
other. A  demurrer  to  the  petition  was  over- 
ruled, and  the  mentioned  defendants  bring 
error.     Reversed. 

The  Virginia-Carolina  Chemical  Company 
filed  Its  petition  against  W.  D.  Price  &  Co. 
and  the  Citizens'  Bank  of  Kite,  Ga..  alleg- 
ing as  follows :  That  on  May  1,  1908,  W.  D. 
Price  &  Co.  executed  and  delivered  to  peti- 
tioner tbelr  note  for  $648.11,  due  November 
1,  1908,  and  payable  at  the  Citizens'  Bank 
of  Elite.  Petitioner  discounted  the  note  be- 
fore maturity,  and  in  due  course  of  trade  It 
became  the  property  of  the  Corn  E^xchange 
National  Bank  of  Chicago.  That  the  Corn 
Exchange  Bank,  shortly  before  the  maturity 
of  the  note,  sent  same  for  collection  to  the 
Citizens'  Bank  of  Kite,  but  never  received 
any  remittance  from  that  bank,  nor  was  the 
note  ever  returned.  That  W.  D.  Price  & 
Co.  claim  that  they  paid  the  note  in  full  to 
the  Cltlsens'  Bank  of  Kite  on  the  8d  of  No- 
vember, 1906,  which  is  denied  by  that  bank, 
which  also  denies,  that  it  ever  received  such 
note  for  collection.  That  petitioner  has  paid 
the  Com  Exchange  Bank  the  amount  of  the 
note,  but  has  never  been  able  to  obtain  pos- 
session of  the  note.  That  if  the  note  was 
paid  by  W.  D.  Price  &  Co.  to  the  Citizens' 
Bank  of  Kite,  then  that  bank  is  indebted  to 
petitioner  for  the  amount  of  the  note;  but 
if  It  was  not  so  paid,  as  claimed  by  Price  & 
Co^  then  the  note  has  been  lost,  if  it  was 
never  received  by  the  Citizens'  Bank  of  Kite 
for  collection;  or,  If  it  was  received  by  the 
ban)c,  the  latter  has  appropriated  and  con- 
yerted  it  to  its  own  use.  That  either  W.  D. 
Price  &  Co.  or  the  Citizens'  Bank  of  Kite 
i0  Indebted  to  petitioner  In  the  amount  of 
the  note.  The  prayer  of  the  petition  was 
that  W.  D.  Price  &  Co.  and  the  Citizens' 
Bank  of  Kite  be  required  to  Interplead, 
whether  W.  D.  Price  &  Co.  had  paid  the 
note  to  the  Citizens'  Bank  of  Kite,  as  they 
claimed,  or  whether  said  note  had.  never 
been  received  by  the  bank,  as  claimed  by  it, 
and  that  petitioner  have  judgment  against 
whichever  of  the  defendants  it  should  ap- 
pear owed  the  amount  of  its  nota  It  was 
alleged  by  amendment  that  petitioner  was 
without  any  adequate  remedy  at  law,  and 
that,  in  order  to  prevent  a  multiplicity  of 
soita  and  settle  the  contentions  of  the  par- 
ties by  one  decree.  It  was  necessary  that 
a  court  of  equity  should  take  jurisdiction. 
Price  &  Co.  demurred  to  the  petition,  on 
the  grounds  that  no  cause  of  action  was 
set  out,  that  the  petitioner  is  not  entitled 


to  the  relief  songht,  either  legal  or  equita- 
ble, and  because  separate  and  distinct  ac- 
tions against  separate  and  distinct  defend- 
ants are  joined  in  the  petition,  and  there  is 
a  misjoinder  of  parties  defendant.  The 
court  overruled  the  demurrer,  and  Price  & 
Co.  excepted. 

A.  L.  Hatcher  and  Hlnes  ft  Jordan,  for 
plalntiflte  in  error.  Green,  Tilson  &  McKin- 
ney,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1,  2]  Under  the  allegations  of  the 
petition,  the  plaintiff  is  not  entitled  to  have 
the  defendants  engage  in  an  internecine  legal 
battle  to  settle  which  one  of  them  should 
xmy  the  money  which  it  claims  to  be  due 
from  one  or  the  other.  The  Code  declares 
that  ''whenever  a  person  is  possessed  of 
property  or  funds,  or  owes  a  debt  or  duty, 
to  which  more  than  one  person  lays  claim, 
and  the  claims  are  of  such  a  character  as 
to  render  it  doubtful  or  dangerous  for  the 
holder  to  act,  he  may  apply  to  equity  to 
compel  the  claimants  to  interplead."  Civ. 
Code  1910,  I  5471.  Instead  of  alleging  that 
he  has  funds  belonging  to  one  or  the  other 
of  the  defendants,  whom  he  invites  to  settle 
their  respective  rights  to  the  same,  the  plain- 
tiff alleges  that  he  is  entitled  to  recover  of 
one  of  the  defendants  a  certain  sum  of  mon- 
ey on  an  alternative  state  of  facts,  and  asks 
that  they  litigate  between  themselves  which 
state  of  facts  presents  the  truth,  and  which 
one  of  the  defendants  is  liable  to  him.  This 
is  not  permissible.  If  the  bank  collected 
the  note,  it  is  accountable  to  the  plaintiff, 
and  that  Is  one  cause  of  action.  If  the  mak- 
ers have  not  paid  the  note,  they  are  liable 
thereon  to  the  plaintiff,  and  that  Is  an  alto- 
gether different  cause  of  action.  The  peti- 
tion contains  two  distinct  causes  of  action 
against  different  defendants,  and  violates  the 
fundamental  principle  of  pleading,  which 
prohibits  the  inclusion  of  separate  and  inde- 
pendent controversies  against  different  par- 
ties in  the  same  action. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

086  Gft.  17D 
TOUNG  V.  BWING  et  aL 
(Supreme  Court  of  Georgia.     April  18,  1911.) 

(8yUahu$  hp  ih9  Court.) 

1.  Apfbal  anu  Erbob  (I  977*)  —  Review — 
Grant  of  New  Tbiai«. 

The  evidence  did  not  demand  a  verdict  in 
favor  of  the  party  in  whose  favor  it  was  found, 
and  the  first  grant  of  a  new  trial  will  not  be  re- 
versed. Cox  V.  Grady,  182  Ga.  368,  64  S.  BL 
262. 

[Ed.  Note.*-ror  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3863;  Dec.  Dig.  |  977.*] 

2.  Appeal  and  Brbob  (9  793*)— Cboss-Bxll 
OF  BXOEPnONS— DisiasBAL. 

As  (he  grant  of  a  new  trial  is  affirmed,  the 
cross-bill   of   exceptions    is   dismissed,   without 


«V^  other  eases  see  same  topie  and  leetion  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Kay  No.  Serleo  *  Rep'r  Xndeset 
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prejudice  to  the  right  of  the  defendant  in  error 
in  regard  to  a  future  determination  of  his  excep- 
tions pendente  lite.  Armour  &  Co.  ▼.  Burkhal- 
ter.  130  Ga.  370,  60  S.  D.  850;  Purser  t. 
Thompson,  135  Ga.  782,  70  &  EL  569. 

[Bd.  Note.— For  other  cases,  see  Apoeal  and 
Brior,  Dec.  Dig.  |  7yj.*] 

Error  from  Superior  Oourt,  Irwin  Ck>iiiity; 
U.  V.  Whipple,  Judge. 

Action  between  B.  J.  Toung  and  F.  B. 
Ewing  and  others.  From  the  judgment,  E. 
J.  Young  brings  error,  and  F.  B.  Ewing  and 
others  assign  cross-error.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  cross-bill  of 
exceptions  dismissed. 

A.  J.  McDonald,  H.  J.  Quincey,  and  Hay- 
good  &  Outts,  for  plaintiff  in  error.  L.  Ken- 
nedy and  O.  H.  Blkins,  for  defendants  in  er- 
ror. 

LUMPKIN,  J.  Judgment  on  main  bill  of 
exceptions  affirmed.  Cross-bill  of  exceptions 
dismissed,  without  prejudice  to  exceptions 
filed  pendente  lite.    All  the  Justices  concur. 


016  (kk  166) 

ANDERSON   ▼.    ANDERSON,    Judge. 
(Supreme  Court  of  Georgia.     April  18,  1911.) 

(Syttahua  hy  the  Court,) 

Mandamus  ($  48*)— Review— Discretion  of 
LowEB  CoxTBT— Refusal  to  Grant  Manda- 
mus. 

The  Supreme  Court  will  not  interfere  with 
the  refusal  of  the  judge  of  the  superior  court 
to  grant  a  mandamus  nisi,  calling  upon  the 
judge  of  the  city  court  to  show  cause  wh^  a 
mandamus  absolute  should  not  be  made  against 
him,  requiring  him  to  hear  and  determine  a 
^riyen  case  pending  in  the  city  court  of  which  he 
18  judge,  and  which  he  has  continued  to  await 
the  final  determination  of  another  case  which 
has  been  appealed  from  such  city  court  to  the 
superior  court;  it  appearing  that  there  was  no 
abuse  of  discretion  in  the  ruling  made  hy  either 
of  such  judges. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  95;  Dec.  Dig.  I  48.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty;   H.  6.  Lewis,  Judge. 

Mandamus  by  Ola  V.  Anderson,  adminis- 
tratrix, against  K.  S.  Anderson,  Judge.  From 
a  judgment  denying  a  writ  nisi,  plaintiff 
brings  error.    Affirmed. 

M.  C  Few,  for  plaintiff  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(186  Oa.  1S2) 

WATERS  et  al.  t.  BROWNLBE  et  al 

(Supreme  Court  of  Georgia.     April  14,  1911.) 

(8ynabu9  hy  the  Court.) 
1.  Action  (§  50*)— Pabties  (§  25*)— Multifa- 

UOUSNKSS— MifiJOINDKB   OF    PARTIES. 

A  petition  by  children,  alleging  that  their 
father  xmrchased  land,  taking  the  title  in  his 
own  name,  and  used  their  money  in  part  pay- 


ment of  the  purchase  price,  and  that  subsequent- 
ly the  land  was  bought  at  sheriff's  sale,  under 
process  against  their  father,  by  others,  with 
notice  of  an  implied  trust,  who  sold  to  others, 
who  also  had  notice  of  the  trust,  and  in  the 
petition  both  the  father  and  those  ultimately 
holding  under  the  purchaser  at  sherifiTs  sale  be- 
ing defendants,  and  the  prayers  being  to  de- 
clare a  trust  and  for  an  accounting  against  each 
for  the  mesne  profits  during  the  time  the  re- 
spective defendants  were  in  possession  of  the 
land,  is  not  multifarious,  nor  subject  to  objec- 
tion on  the  ground  that  there  is  a  misjoinder  of 
parties  defendant.  See  Conley  ▼.  Buck,  100  Ga. 
187.  28  S.  B.  97. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  M  490-54T;  Dec.  Dig.  $  50:*  Parties,  Cent. 
Dig.  §1  36-40 ;    Dec  Dig.  |  25.*] 

2.  Appeal   and    Ekbos   (§   1078*)  — Assign- 
ments OF  Ebbob->Abandonment. 

Other  grounds  of  demurrer  to  the  petition 
were  urged,  and  error  was  assigned  upon  the 
judgment  overruling  the  demurrer;  but  in  the 
brief  of  counsel  for  plaintifih  in  error  no  ques- 
tion was  referred  to,  except  as  dealt  with  in  the 
first  headnote.  The  assignments  of  error  on 
the  other  questions  of  demurrer  will  therefore  be 
considered  as  abandoned. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4256-4261 ;  Dec  Dig.  \ 
1078.*] 

Error  from  Superior  Court,  Early  Oounty; 
W.  a  Worrill,  Judge. 

Action  between  R  O.  Waters  and  others 
and  Stella  Brownlee  and  others.  From  the 
judgment,  Waters  and  others  bring  error. 
Affirmed. 

Glessner  &  Park,  for  plaintiffs  in  error. 
Chas.  D.  Russell  and  Byron  R.  Collins,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

'^^'^^  OM  Ga.  167) 

JONES  V.  STATE. 
(Supreme  Court  of  Georgia.     April  12,  1911.) 

(8yUabu9  hy  the  CourtJ 

L  Cbiminal  Law  (S  056*)— New  Tbiait-^Iis- 

conduct  of  Jubt. 

In  regard  to  the  ground  of  the  motion  for  a 
new  trial  which  alleged  misconduct  on  the  part 
of  the  jurors  in  separating  while  deliberating  on 
the  case  and  in  discussing  it  with  persons  other 
than  members  of  the  jury,  and  on  the  part  of  the 
officers  in  charge  in  permitting  this,  in  talSing 
to  the  jury  about  the  case,  and  in  otherwise  mis- 
conducting tbemselyes,  the  evidence  adduced  be- 
fore the  presiding  judge  on  the  hearing  of  the 
motion  for  a  new  trial  was  confficting,  and  there 
was  no  error  in  oyerruling  such  ground. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.   ||  2373-2891;    Dec.   Dig.   § 

2.  Cbihinai*  Law   ({  731*)  —  Pbovincb  of 

COUBT  AND  JUBT— iNSTBUCnONS. 

It  furnished  no  ground  for  reversal  that  the 
presiding  judze  failed  to  charge  the  jury  that 
they  were  judges  of  the  law  and  facts. 

[Ed.  Note.— For  other  cases,  see  .Criminal 
Law,  Cent  Dig.  H  1694,   1695;    Dec.  Dig.    f 

8.  Revibw  of  Evidence. 

The  evidence  supported  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  ne#  trial. 


•Frr  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  Ne.  Series  *  Rep'r  Index« 
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EiTor  from  Superior  Court,  Baker  Coun- 
ty;   Frank  Park,  Judge. 

E^d  Jones  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  E.  Cox,  for  plaintiff  in  error.  W.  B. 
Wooten,  •Sol.  Gen.,  F.  A.  Hooper,  and  H.  A. 
Hall,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


railroad,  and  found  Mr.  Gaddis*  dog  lying 
on  the  side  of  the  track,  dead.  He  saw 
where  the  dog  had  run  along  the  track  for 
about  10  steps,  and  then  saw  hair  and  blood, 
where  it  had  been  struck  and  dragged  by 
the  train.  He  did  not  see  the  train  hit  the 
dog,  and  surmised  that  the  dog  must  have 
been  running  a  rabbit  Another  witness 
heard  the  train  blow  several  times,  but  did 
not  see  it  kill  the  dog.  He  testified  that 
the  train  got  faster  after  it  blew.  Both  wit- 
nesses testified  that  the  track  is  straight 
for  about  200  yards  from  the  direction  in 
which  the  train  was  going  up  to  where  the. 
dog  was  killed,  and  that  the  engineer  could 
have  stopped  the  train  from  the  time  he 
came  into  sight  of  where  the  dog  was  killed 
up  to  the  place  of  the  killing.  There  was 
other  testimony  that  the  track  was  straight 
at  the  point  where  the  dog  was  killed. 
There  was  also  testimony  as  to  the  value  of 
the  dog. 

As  we  view  this  evidence,  it  is  not  suffi- 
cient to  support  the  Inference  that  the  death 
of  the  dog  was  due  to  negligence;  and  it  is 
certainly  insufficient  to  establish  that  the 
dog  was  wantonly  or  maliciously  killed  by 
the  running  of  the  train.  Therefore  we  con- 
clude that  the  Judge  of  the  superior  court 
very  properly  sustained  the  certiorari.  The 
dog  appears  to  have  run  only  about  10  steps 
on  the  track  before  he  met  his  death.  The 
testimony  that  he  was  running  a  rabbit 
seems  to  be  based  upon  a  mere  conjecture, 
for*  the  witness  states  that  he  was  not  at  a 
place  where  he  could  see  the  train,  the  dog, 
or  the  supposed  rabbit  But,  granting  that 
the  dog  was  in  hot  pursuit  of  a  rabbit,  he 
was  perhaps  so  deeply  engrossed  in  the  in- 
stinctive love  of  the  chase  that  he  was  obliv- 
ious of  his  surroundings  and  unduly  negli- 
gent of  his  own  safety ;  and  it  is  possible  he 
ran  upon  the  track  in  front  of  the  engine 
on  account  of  the  killing  of  a  dog  by  the  I  when  it  was  too  late  for  the  engineer  to 


(9  Ga.  Aj>p.  272) 

OADDIS  T.  SOUTHERN  RT.  CO. 

{No.  3,136.) 

(Court  of  Appeals  of  Georgia.    April  24,  1911.) 

(SyllahM  by  the  Court.) 

Railboads  (S  405*)— Killing  Dog  on  Tbaok 
—Liability  of  koad. 

There  was  no  error  in  sustaining  the  cer- 
tiorari. A  suit  cannot  be  maintained  against  a 
railroad  company  for  the  negligent  killing  of 
a  dog,  and  there  Is  no  evidence  in  this  case  that 
the  killing  was  wanton  or  malicious.  The  de- 
cision is  controlled  by  the  mlings  of  the  Su- 
preme Court  in  Jemison  v.  Southwestern  Rail- 
road. 75  Ga.  444,  68  Am.  Rep.  476,  and  Strone 
V.  Georgia  Railway  &  Electric  Company,  118 
Ga.  515,  45  S.  E.  366. 

[ESd.    Note.— For  other  cases,  see   Railroads, 

Cent.  Dig.  1 1399;   Dec  Dig.  |  405.*] 

« 

Error  from  Superior  Court,  Floyd  County ; 
J.  W.  Maddox,  Judge. 

Action  by  W.  H.  Gaddis  against  the  South- 
em  Railway  Company.  Verdict  for  plaintifF. 
From  an  order  sustaining  the  certiorari,  he 
brings  error.     Affirmed. 

J.  F.  Kelly  and  Eubanks  &  Mebane.  for 
plaintiff  in  error.  Maddox,  McCamy  &  Shu- 
mate and  Geo.  A.  H.  Harris  &  Sons,  for  de- 
fendant in  error. 

RUSSELI/,  J.  Gaddis  filed  a  suit  against 
the  Southern  Railway  Company  for  damages 


willful  and  negligent  running  of  the  defend- 
ant's train.  The  Jury  returned  a  verdict 
for  the  plaintiff,  and  the  defendant  filed  a 
petition  for  certiorari.  The  Judge  of  the  su- 
perior court  sustained  the  certiorari,  and 
entered  a  final  Judgment  in  the  case  in  favor 
of  the  railway  company,  and  error  is  as- 
signed thereon. 

According  to  the  testimony,  there  was  no 
eyewitness  of  the  killing  of  the  dog;  and 
though  it  is  perfectly  plain  that  the  dog 
was  killed  by  one  of  the  trains  of  the  rail- 
way company,  the  maimer  of  his  death  can 
only  be  derived  from  circumstances,  and 
from  these  circumstances  it  must  be  deter- 
mined whether  the  railway  company  is  liable 
to  the  owner  of  the  dog.  One  witness  heard 
a  freight  train  of  the  railway  company  com- 
ing, and  it  blew  several  times.  He  could  not 
see  the  train,  but  saw  the  smoke.  He 
thought  something  was  on  the  track,  and  aft- 
er the  train  had  passed  went  down  to  the 


stop  the  train,  even  if  he  saw  him.  But,  be 
that  as  it  may,  it  must  be  remembered  that 
in  the  case  of  the  killing  of  a  dog  no  pre* 
sumption  of  negligence  arises  from  the  mere 
fact  of  the  killing  itself.  Jemison  v.  South- 
western Railroad,  75  Ga.  444  (1).  And  under 
the  evidence  in  this  case  a  finding  in  favor 
of  the  plaintiff  would  not  have  been  Justified, 
even  if  there  could  be  a  recovery  for  negli- 
gent killing  of  the  dog,  for  the  reason  that 
the  plaintiff  failed  to  show  that  the  servants 
of  the  defendant  company  were  negligent 

The  learned  counsel  for  the  plaintiff,  rea- 
soning from  the  fact  that  a  dog  may  be  lev- 
led  on  and  sold  to  satisfy  the  debt  of  his 
owner  (Vaughn  v.  Nelson,  5  Ga.  App.  105, 
62  S.  E.  708),  and  that  a  dog  is  a  subject  of 
taxation,  asks:  "Why  should  not  the  courts 
of  Georgia  hold  straight  out  that  a  recovery 
may  be  had  for  the  negligent  killing  of  a 
dog?"  This  court  is  controlled  by  the  deci- 
sions of  the  Supreme  Court  as  precedents, 


•For  other  casei  see  lame  topic  and  section  NUMBBR  In  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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and  tberefora  our  reply  mrut  natarally  be 
taken  from  the  mllng  In  the  Jemison  Case, 
supra,  reiterated  In  Strong  ▼.  Georgia  Rail- 
way &  Eaectrlc  Company,  118  Ga.  515,  46  S. 
E.  366.  For  further  answer,  we  refer  all 
who  are  Interested  in  the  subject  (as  Judge 
Cobb  did  in  delivering  the  opinion  in  the 
Strong  Case)  to  the  General  Assembly.  The 
question  of  recovering  the  value  of  a  dog 
which  has  been  negligently  killed  is  absolute- 
ly foreclosed  by  prior  adjudications  to  which 
we  have  referred,  and  hence  the  trial  judge 
could  only  determine  whether  the  evidence 
was  sufficient  to  establish  that  the  dog  was 
wantonly  killed. 

Omitting  any  consideration  of  the  fiict 
that  in  the  summons  which  brought  the  de- 
fendant into  court  at  PopskuU  It  was  charg- 
ed only  with  killing  a  black  bloodhound  by 
the  willful  and  negligent  running  of  its 
train,  and  not  with  having  killed  him  wan- 
tonly and  maliciously  (for  that  point  does 
not  appear  to  have  been  raised  by  demur- 
rer), the  single  question,  under  the  evidence, 
is  whether  the  evidence,  in  any  view  of  it,  is 
sufficient  to  show  that  the  dog  was  wanton- 
ly killed.  The  blowing  of  the  whistle,  which 
appears  to  have  been  so  unusual  in  its  char- 
acter as  to  attract  the  attention  and  pres- 
ence of  the  witnesses,  would  seem  to  indi- 
cate that  the  agents  of  the  company,  If  they 
saw  the  dog,  used  all  ordinary  diligence  to 
arrest  his  attention  and  to  drive  him  from 
the  track  to  a  place  of  safety.  On  the  other 
hand,  if  the  servants  of  the  railroad  com- 
pany did  not  see  the  dog  (and  there  is  no  evi- 
dence that  they  did),  of  course,  they  could 
not  be  said  to  have  wantonly  killed  him. 
Although  there  is  testimony  that  the  point 
where  the  dog  was  killed  could  be  seen  at 
a  considerable  distance  by  the  engineer,  there 
were  no  tracks  of  the  dog  on  the  railroad 
track,  except  for  about  10  steps,  and  no  cir- 
cumstances from  which  it  is  to  be  inferred 
that  the  dog  was  more  likely  on  the  railroad 
track  at  a  time  when  the  engineer  could 
have  seen  him  than  that  he  ran  upon  the 
track  and  made  these  few  steps  when  the 
engineer  did  not  see  him,  or  when,  if  he  did 
see  him,  it  was  impossible  for  him  to  stop 
the  train. 

Judgment  affirmed. 


(9  ChL  ▲pp.  2»1) 

BENTON  V.  STATE.     (No.  8,183.) 
(Oimrt  of  Appeals  of  Georgia.    April  24,  1911.) 

(SyUdbua  hy  the  Court.) 

1.  Homicide  ($  286*)— Cbdiinal  Law  (|  762*) 
—  Assault  with  intent  to  Mubdeb  —  In- 

8TBU0TION8. 

In  a  trial  for  assault  with  Intent  to  mur- 
der, the  judge  charged  the  jury  as  follows: 
"You  would  consider  the  testimony  precisely 
as  you  would  if  death  had  resulted  from  any  in- 
jury inflicted  by  the  defendant,  if  any  has  oeen 
proven  before  you  in  this  case.    The  only  differ- 


ence is  that  when  death  resolts,  the  Intention 
to  kill  is  presumed  until  tiie  contrary  appears; 
bat  when  death  does  not  resalt,  the  intention 
to  kill  is  never  presumed.  It  is  a  matter  of 
proof,  to  be  determined  by  the  jury  under  the 
circumstances.'*  Held,  this  instruction  aptly 
and  correctly  defines  the  law  applicable  to  as- 
sault with  intent  to  murder,  and  does  not  inti- 
mate an  opinion  on  the  facts,  is  not  in  any 
manner  calculated  to  confuse  the  iury  as  to 
the  evidence  necessary  to  prove  malice  in  such 
cases,  and  is  not  error  for  any  of  the  reasons 
assigned,  nor  for  any  other  reason,  so  far  as 
this  court  can  discover.  Whitsett  v.  State, 
115  Ga.  203,  41  S.  B.  009. 

[Ed.  Note.— For  other  cases,  see  Homicide* 
Cent.  Dig.i§  586-591:  Dec.  Di«.J  286;*  Grim- 
inal  Law,  (3ent.  Dip,  H  1731,  17»),  1754,  1758, 
1759 ;   Dec  Dig.  |  762.*] 

2.  Gbiminal   Law    (|   784*)— A88aui.t   with 
Intent  to    Mubdbb  ~  Necessity   fob   In- 

BTBUCTTIONS— ClBCUMSTANTIAL    EjVIDENCB. 

The  witnesses  for  the  state  having  testi- 
fied that  they  were  present  and  saw  the  shoot- 
ing by  the  accused  with  a  pistol  in  a  few  feet 
of  the  prosecutor,  and  that  the  shot  took  effect 
producing  a  serious  and  dangerous  wound,  the 
Jury  were  authorized  to  infer  the  existence  of 
the  specific  intent  to  kill,  and  the  judge  was  not 
required  to  charge  the  law  of  circumstantial 
evidence.  Nelson  v.  State,  4  Ga.  App.  223,  60 
S.  E.  1072 ;  Paschal  v.  State,  125  Ga.  279,  54 
S.  E.  172;  Johnson  v.  State,  4  Ga.  App.  59, 
60  S.  E.  813 ;  White  v.  State.  4  Ga.  Appb  72, 
60  S.  E.  803,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f §  1883-1888,  1922-1960 ;  Dec 
Dig.  §  784.*] 

3.  Homicide  (§  286*)— Assault  with  Intkni 
TO  Mubdeb— iNSTBUcnoNS. 

On  a  trial  under  an  indictment  for  as- 
sault with  intent  to  murder,  It  is  not  error 
for  the  trourt,  where  the  evidence  makes  the 
law  applicable,  to  give  in  charge  to  the  jury 
the  dennition  of  implied  malice  as  laid  down 
in  section  62  of  the  Penal  Code  of  1910.  In 
a  case  of  assault  with  intent  to  murder,  malice 
ma^  be  implied  "where  no  considerable  provo- 
cation appears,  and  where  all  the  circumstan- 
ces" of  the  attempt  to  kill  "show  an  abandon- 
ed and  malignant  heart." 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  SI  586,  591 ;    Dec  Dig.  {  286.*] 

4.  Cbihinal   Law    (|   789*)— Instbuctions— 
bsasonable  doubt. 

An  instruction  to  the  jury  that  *'a  reason- 
able doubt,  in  terms  of  the  law,  is  a  doubt  that 
legitimately  springs  from  the  evidence,  or  from 
the  want  of  evidence,  or  from  a  conflict  in  the 
evidence,"  was  not  erroneous  in  failing  to  state 
that  the  reasonable  doubt  might  arise  from  a 
consideration  of  the  defendant's  statement;  the 
court  charging  fully  and  correctly  on  the  weight 
which  the  jury  might  give  to  the  statement. 
Jordan  v.  State,  130  Ga.  406,  60  S.  E.  1063. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  §§  1846-1849,  1904r-1922 ;  Dec 
Dig.  §  789.*] 

5.  Cbiminai.  Law  (I  797*)- Instbuctions. 

In  charging  the  Jury  that,  if  they  should 
And  the  defendant  guilty  of  the  felony  charged* 
they  could  recommend  that  the  felony  may  be 
treated  as  a  misdemeanor,  it  was  not  error  for 
the  judge  to  state  that  the  recommendation 
would  not  be  effective  unless  approved  by  the 
court.  Such  is  the  statute.  Pen.  Code  1910» 
i  1062 :  Echols  v.  State,  109  Ga.  508,  34  S. 
E.  1038. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.    §§   1935-1937;    Dec.   Dig.   f 

797.*] 


*For  olher  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Index— 
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&  QfttinKAi,  Law    (M   065,    1158*)— Tbiait- 

CONDUCT    OF    TBIAIr-PBBlCXTTINa    WITNSS8 

TO  Remain  in  Goubtboom  to  Assist  a  Pab- 

TT— DiacBsnoN  of  Coubt. 

It  has  been  repeatedly  held  that  it  is  with- 
in the  discretion  of  the  trial  judge  to  permit 
a  witness  to  remain  in  the  courtroom  to  assist 
dther  the  state  or  the  accused;  and  while  it 
is  better  that  the  Vitness  should  be  first  ex- 
amined, this,  too.  is  a  matter  of  discretion, 
and  the  action  of  the  court  in  these  respects 
will  not  be  reviewed.  Carter  v.  State,  2  Ga. 
App.  266,  58  S.  E.  532;  Shaw  t.  State,  102 
Ga.  667,  29  S.  B.  477. 

[Ed.  Note.— F6r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1549-1566^,  8065 ;  Dec. 
Dig.  II  665,  1153.*] 

7.  Newlt  Disco vebed  Bvidbncb  —  Suffici- 

KNCT. 

Some  of  the  testimony  alleged  to  be  newly 
discovered  would  be  inadmissible,  because  hear- 
say, and  that  which  would  be  admissible  would 
probably  not  change  the  result,  being  purely 
cnmulaave. 

8.  Review  on  Appeai^ 

No  error  of  law  appears,  and  the  verdict 
is  amply  supported  by  the  evidence. 

Error  from  Superior  Court,  Dougherty 
Gounty;  Frank  Park,  Judge. 

W.  L.  Benton  was  convicted  of  assault 
with  int^t  to  murder,  and  he  brings  error. 
Affirmed. 

J.  W.  Walters,  Jr<^  R.  J.  Bacon,  and  Ben 
T.  Burson,  for  plaintiff  in  error.  W.  E. 
Wooten,  SoL  Gen.,  and  F.  A.  Hooper,  for 
the  State. 

HIIjL^  C.  J.    Judgment  affirmed. 


(9  6a.   App.  2S5) 

MILLER  V.  CARAKER.     (Nos.  2.927-2,931.) 
(Court  of  Appeals  of  Georgia.    April  24,  1911.) 

(SyllalMU  by  the  Vwtrt.) 

1.  DElffTTBBEBS  PBOPEBLT  OVEBBUIiBD. 

There  was  no  error  in  overruling  the  spe- 
cial demurrer  to  the  mortgage  foreclosure. 

Z  Affidavits  (J§  9,  12*)— Evidence  (S  431*)— 
Pabol  Evidence  ~  Administbation  of 
Oath  to  Affiant. 

A  written  signed  statement  of  facts,  pur- 
porting to  be  the  statement  of  the  signer,  fol- 
lowed oy  the  certificate  of  an  officer  authorized 
to  administer  oaths  that  it  was  sworn  to  and 
subscribed  before  him,  is  a  lawful  affidavit  It 
is  not  necessary  that  it  should  be  stated  in  the 
instrument,  prior  to  the  signature  of  the  affiant, 
that  the  declaration  was  made  under  oath,  if  in 
fact  the  oath  was  administered.  Whether  the 
oath  was  or  was  not  administered  is  a  matter  as 
to  which  the  certificate  of  the  officer  is  prima 
facie  evidence,  but  as  to  which  parol  evidence 
is  admissible. 

[Bd.  Note.— For  other  cases,  see  Affidavits, 
Cent.  Dig.  ft  3&-41 ;  Dec.  Dig.  S|  9,  12  :•  Evi- 
dence, Dec.  Dig.  S  431.*] 

(AddiHonal  ByllahuM  by  Editorial  Btaff,) 

8.  Aftidavits  (f  1*)— Dbfinitiow. 

An  "affidavit"  is  a  statement  or  declarat 
tion,  reduced  to  writing  and  sworn  to  or  affirm- 
ed before  some  officer  who  has  authority  to  ad- 
minister an  oath  (citing  Words  and  Fhrases, 
vol.  1,  p.  240).  ^^ 

[Ed.  Note.— For  other  cases,  see  Affidavits. 
Cent  Dig.  IS  1-4 ;   Dec.  Dig.  f  I.*]  I 


Error  from  Citj  Oonrt  of  SylTester;  J.  B» 
Willlamflon,  Judge. 

Actions  by  CI  T.  Caraker  against  Needy 
Miller,  against  Needy  Biitler  and  others, 
against  Rowell  Chevers,  against  J.  H.  Kinch- 
en  and  others,  and  against  Will  Cardner. 
Judgments  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

Claude  Payton  and  0.  B.  Hay,  for  plain- 
tiffs in  error.  R.  J.  Bacon  and  W.  B.  Gmbbs, 
for  defendant  in  error. 

POWELL,  J.  [1]  Caraker  foreclosed  a 
number  of  chattel  mortgages  against  difPer- 
ent  defendants,  and  from  these  cases  the 
present  writs  of  error  arise.  They  are  sepa- 
rate cases,  but  they  all  involve  identically 
the  same  points.  In  each  case  there  was  a 
demurrer  to  the  foreclosure,  because  of  the 
inadequacy  of  the  description  of  the  mortgage 
ed  property.  The  court  overruled  the  demur- 
rers. We  may  say,  without  going  into  de- 
tails, that  In  each  case  the  description  of  the 
mortgaged  property  was  sufficient,  at  least 
as  between  the  parties  to  the  instrument 

In  each  of  the  cases  the  defendant  resisted 
the  foreclosure  by  filing  the  defense  of  non 
est  f actuuL  This  defense  was  presented  in  a 
writing  in  the  following  form:  The  case  Is 
duly  stated.  Then  comes  the  statement  that 
the  defendant,  without  waiving  his  demur- 
rer, ''enters  a  plea  of  non  est  factum,  and 
says  that  the  mortgage  shown  to  be  foreclos- 
ed in  the  above-stated  case  was  never  exe- 
cuted by  the  defendant,  nor  by  any  person 
authorized  by  the  defendant,  and  the  same 
is  not  the  act  of  this  def^idant,  nor  has 
same  been  in  any  way  ratified  by  this  de- 
fendant" The  plea  concludes  in  the  usual 
form,  demanding  Jury  trial,  and  is  signed  by 
the  defendant,  followed  by  a  jurat  as  fol- 
lows: "Sworn  to  and  subscribed  before  me 
this  Jan.  10,  1910.  J.  W.  Warren,  C.  S.  C." 
The  court  struck  this  defense,  on  the  ground 
that  it  was  not  verified  by  the  affidavit  of 
the  defendant 

[2]  It  is  to  be  understood,  of  course,  that 
a  defense  to  the  foreclosure  of  a  mortgage  on 
personalty  is,  in  this  state,  to  be  made  on 
affidavit  of  the  defendant,  and  in  all  cases 
it  is  necessary  that  a  plea  of  non  est  factum 
should  be  sworn  to.  The  auestion  is  whether 
this  plea,  signed  by  the  defendant  and  fol- 
lowed by  the  jurat  of  the  derk  of  the  sui)e- 
rior  court,  certifying  that  it  had  been  sworn 
to,  constitutes  a  lawful  affidavit  The  con- 
trolling point,  therefore,  is  whether  the  fail- 
ure to  state  in  the  body  of  the  affidavit  that 
it  is  made  under  oath  or  Is  sworn  to  Is  a 
fatal  lack;  and  we  use  the  words  "fatal 
lack"  Intentionally,  for  the  defendant  in  each 
case  offered  to  prove  by  parol  that  the  oath 
as  to  the  truthfulness  of  the  contents  of  the 
plea  was  administered  before  the  plea  was 
signed  and  attested  by  the  officer. 

[3]  According  to  the  very  general  consen- 


•Por  other  casM  see  same  topie  and  section  NUMBBR  In  Sec.  pig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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BUB  of  aatliority  An  affidavit  Is  '*a  atatement 
or  declaration  reduced  to  writing  and  sworn 
or  affirmed  to  before  some  officer  who  has 
authority  to  administer  an  oath,"  or»  as  it  Is 
sometimes  stated,  '*i8  simply  a  declaration 
on  oath,  in  writing,  sworn  to  by  a  party  be- 
fore some  person  who  has  authority  under 
the  law  to  administer  oaths."  See  Words 
and  Phrases,  vol.  1,  p.  240.  In  many  Jurisdic- 
tions it  is  held  that  the  signature  of  the  af- 
fiant is  not  an  essential;  but  in  this  state 
the  contrary  rule  has  been  adopted.  See 
Meadows  v.  Alexander,  1  Ga.  App.  40,  57  S. 
E.  901,  and  cases  there  cited.  So  that,  to 
give  a  definition  of  an  affidavit  according  to 
the  law  as  in  force  in  this  state,  we  may  say 
that  it  is  a  statement  or  declaration  reduced 
to  writing,  sworn  to  or  affirmed  before  some 
officer  who  has  authority  to  administer  the 
oath,  and  duly  signed  by* the  affiant  It  has 
been  held  in  a  number  of  cases  that  the  Jurat 
is  not,  strictly  speaking,  a  part  of  the  af- 
fidavit, but  Is  merely  a  certificate  by  which 
the  fact  that  the  affidavit  was  sworn  to  is 
prima  facie  proved.  If  the  officer  fails  to 
sign  it  originally,  he  may  sign  it  afterward. 
Further,  "it  is  not  indispensable  that  the 
Jurat  should  be  signed  by  the  officer  who  ad- 
ministers the  oath,  the  material  question  be- 
iog  whether  or  not  the  oath  was  actually  ad- 
ministered and  taken;  and  in  the  absence 
of  the  officer's  certificate  to  this  effect,  ali- 
unde testimony  may  be  received  to  estab- 
lish this  material  fact*'  Beach  v.  Averett 
106  Ga.  73,  31  S.  E.  806,  71  Am.  St  Bep.  239 ; 
Smith  V.  Walker,  93  Ga.  252,  18  S.  B.  830; 
Veal  V.  Perkerson,  47  Ga.  92. 

We  understand  that  the  chief  distinction 
recognized  by  the  courts  as  to  Jurat  ana  af- 
fidavit is  this:  That  nothing  to  which  the 
officer  alone  certifies  la  to  be  regarded  as  a 
part  of  the  affidavit,  considering  the  affidavit 
In  a  substantive  sense,  and  as  being  what  the 
affiant  in  fact  swore  to;  and,  on  the  other 
hand,  that  the  certificate  of  the  officer  is  suf- 
ficient prima  fade  evidence  to  establish  the 
fact  that  the  contents  of  the  writing  to 
which  it  iB  attached  were  sworn  to.  Under 
the  practice  in  the  British  courts,  great 
strictness  was  formerly  required  as  to  the 
forms  of  affidavits*  and  any  departure  from 
the  prescribed  fojm  would  vitiate  the  af- 
fidavit But  none  of  the  American  courts, 
so  far  as  our  investigation  goes,  has  ever 
given  any  great  weight  to  mere  form  in 
these  matters,  and  it  is  well  recognized  in 
this  state  that  no  particular  form  is  requir- 
ed, provided  the  facts  sworn  to  are  commit- 
ted to  writing  and  signed  by  the  affiant  lf» 
as  a  matter  of  fact  the  oath  was  administer- 
ed. Now,  on  account  of  the  requirement  in 
England  that  in  the  body  of  the  affidavit  it- 
self the  words  "upon  oath,"  or  "being  sworn," 
should  be  used.  It  has  been  held  in  a  number 
of  English  cases  that  the  omission  of  these 
words  is  fatal,  even  though  the  Jurat  attests 
the  fact  that  the  statements  of  the  affidavit 
weitt  made  under  oath  or  were  sworn  to. 


This  strictness  of  the  British  courts  was  no- 
ticed and  commented  on  In  the  case  of  Veal 
V.  Perkerson,  supra,  and  the  fact  was  also 
stated  in  that  case  that  such  formality  was 
not  observed  In  Georgia. 

It  may  be  safely  said  that  If  one  should 
have  before  him  all  of  the  affidavits  which 
have  ever  been  made  in  connection  with  Ju- 
dicial proceedings  In  this  state,  from  its  or- 
ganization down  to  the  present  time,  he 
would  hardly  find  in  10  per  cent  of  them  the 
statement  of  the  affiant  himself  that  he  was 
sworn  or  that  he  was  under  oath;  for,  while 
affidavits  occasionally  begin,  "I,  the  afilant 
do  swear,"  or,  "I,  the  affiant  on  oath,  do 
say,"  still  the  most  common  form  of  intro- 
ducing an  affidavit  is,  "Personaly  appeared 
before  me,  the  undersigned,  an  officer  au< 
thorized  to  administer  oaths,  the  afilant 
[naming  him],  who,  on  oath  [or,  who  being 
duly  sworn],  deposes  and  says." .  It  will  be 
noticed  that  in  this  form,  which  Is  common- 
ly used,  the  statement  that  the  affiant  was 
duly  sworn  Is  not  the  statement  of  the  affi- 
ant but  on  its  face  purports  to  be  the  state- 
ment of  the  attesting  officer.  It  is  sub- 
stance; not  mere  form,  that  is  to  be  observed. 
The  affidavit  is  therefore  good«  provided  (1) 
that  there  is  ai  written  statement;  (2)  that 
the  oath  is  administered  to  the  affiant;  and 
(3)  that  he  signs  the  statement  The  veri- 
fication of  the  magistrate  to  the  fact  that 
the  oath  was  administered  may  as  complete- 
ly appear  from  the  Jurat  as  from  the  mere 
introductory  clause  preceding  the  written 
statement  of  the  facts  sworn  to. 

Almost  the  identical  point  was  before  the 
Supreme  Court  in  I^oeb  v.  Smith,  78  Ga.  504, 
3  S.  R  458.  There  the  body  of  the  paper 
which  was  signed  by  the  affiant  contained 
no  statement  that  it  was  on  oath  or  sworn 
to,  and  the  fact  of  its  being  made  under 
oath  appeared  only  from  the  Jurat  of  the 
notary  who  attested  it  But  as  Judge  Bleck- 
ley said  in  that  case:  *'We  think  the  fair 
construction  of  the  whole  document,  taken 
together,  is  that  the  agent  [the  affiant]  swore 
to  the  truth  of  the  petition.  By  the  terms 
'sworn  to,'  as  used  in  the  Jurat,  the  magis- 
trate meant  to  say,  and  did  say  with  sufll- 
clent  certainty,  that  the  petition  was  sworn 
to;  and  to  swear  to  an  Instrument  of  writ- 
ing, such  as  a  petition,  is  to  declare  on  oath 
that  its  contents  are  true."  Chief  Justice 
Bleckley  did,  in  the  course  of  the  argument, 
suggest  that  this  might  not  amount  to  a 
formal  affidavit  though  it  is  plain  from  all 
he  said  that  he  leaned  most  strongly  to  tbe 
opinion  that  it  did.  In  that  case  It  was  held 
that  a  formal  affidavit  was  not  necessary. 

In  the  present  case,  where  a  formal  affi- 
davit is  necessary  we  hold  that  the  writing 
before  us  constitutes  an  affidavit  which  is 
sufficiently  formal,  thus  giving  effect  to 
what  the  learned  Justice  iotimated*  but  was 
not  called  upon  to  decide  Judicially. 

Judgment  reversed. 


UM 


SOUTHERN    BY.  00.  V.  WH/BT 


U 


<t  Oa.  App.  240) 

BOUTHBBN  RT.  CO.  t.  WILEY. 
(No.  2,898.) 

(CSourt  of  Appeals  of  Georgia.    April  24,  1911.) 

(Syllahut  hy  the  Court.) 

1.  Trial  (§  250*)— Instbuctions. 

Where  a  suit  to  recover  damages  was  based 
on  the  theory  of  a  willful  and  wanton  act,  and 
a  recovery  was  authorized  only  on  that  theory, 
it  was  error  to  instruct  the  jury  in  effect  that 
the  defendant  would  be  liable  on  proof  of  neg- 
ligent conduct  alone. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  584-586 ;   Dec.  Dig.  §  250.*] 

(AddiHanol  Byllabus  hy  Editorial  Staff,) 

2.  Railroads  (§  312*>— Death  of  Person  on 
Track  —  Neolioenck  —  Failure  to  Give 
Crossing  Signal. 

Failure  of  those  in  charge  of  a  locomotive 
to  sound  a  crossing  signal  at  a  crossing  several 
hundred  yards  from  the  point  where  the  engine 
struck  and  killed  a  person  walking  upon  the 
track  was  not  of  itself  negligence  as  to  the  per- 
son so  killed,  but  could  only  be  considered  as  a 
circumstance,  in  connection  with  other  facts, 
indicating  negligence  at  the  place  of  the  killing. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent   Dig.   ||   988-1001.    10^;     Dec.    Dig.   | 

8.  Torts  (§  18*)— Negligence  (|  100*)— Wan- 
ton AND  Willful  Injury. 

There  may  be  a  recovery  for  a  willful  and 
wanton  injury  inflicted  upon  another,  though 
such  other  may  be  a  trespasser  or  wrongdoer, 
and  may  be  himself  guilty  of  contributory  neg- 
ligence. 


[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  I  25 ;  Dec.  Dig.  |  18  ;♦  Negligence,  Cent 
Dig.  I  85 ;   Dec.  Dig.  |  100.*] 


Error  from  City  Court  of  Hall  County; 
Geo.  K.  Looper,  Judge. 

Action  by  Mrs.  W.  J.  Wiley  against  the 
Soutliern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Re- 


C  B.  Faulkner,  Ed  QuUllan,  and  Jna  J. 
Strickland,  for  plaintiff  in  error.  H.  H. 
Dean,  for  defendant  in  error. 

HIIiL,  a  J.  This  is  a  suit  brought  by  the 
plaintiff  against  the  railroad  company  to 
recover  damages  for  the  wanton  and  willful 
killing  of  her  husband.  She  recovered  a  ver- 
dict for  $1,500,  and  the  defendant's  motion 
for  a  new  trial  was  overruled.  The  evi- 
dence is  within  a  narrow  compass,  and  brief- 
ly stated  is  as  follows: 

The  decedent,  60  years  of  age,  was  walking 
on  the  track  of  the  railroad  several  hun- 
dred yards  from  a  public  crossing.  He  was 
4iaite  deaf,  the  wind  was  blowing  at  a  high 
rate  directly  in  his  face  as  he  walked,  and 
a  freight  train,  running  from  20  to  30  miles 
an  hour,  coming  up  behind,  ran  over  and 
killed  him.  The  engineer  saw  him  walking 
on  the  track  at  a  distance  of  between  300 
and  400  yards  before  he  reached  him.  There 
was  a  pathway  on  the  side  of  the  track  for 
pedestrians,  although  pedestrians  were  in 
the  habit  of  using  the  middle  of  the  track  at 


that  place.  As  to  this  point  there  Is  no  con^ 
troversy  in  the  evidence.  The  plaintiff's  wit- 
nesses testified  that  the  engineer  did  not 
blow  the  whistle  at  the  public  crossing,  about 
300  yards  from  where  the  deceased  was  kill- 
ed, and  did  not  blow  the  whistle  or  ring  the 
bell,  or  apparently  make  any  effort  to  check 
the  speed  of  the  train,  before  reaching  the 
decedent 

The  engineer  testified  that  he  did  blow  the 
whistle  at  the  blow  post  when  approaching 
the  crossing,  i^ome  300  yards  from  where 
the  decedent  was  killed;  that  when  he  first 
saw  the  decedent  walking  on  the  track  he 
assumed  that  he  would  get  off  the  track  be- 
fore the  train  reached  him,  but,  realizing  in 
a  few  seconds  that  the  decedent  did  not  in- 
tend to  get  off  the  track,  he  blew  his  whistle, 
put  on  the  brakes,  Including  the  emergency 
brakes,  and  did  aU  he  could  to  stop  the 
train,  but  that  it  was  impossible  to  stop  it  in 
time  to  prevent  the  homicide.  The  other 
employes  of  the  company  substantlaUy  cor- 
roborate this  testimony  of  the  engineer,  es- 
pecially as  to  the  signals  which  he  gave  and 
the  efforts  which  he  made  to  stop  the  train. 
[2]  From  the  undisputed  facts  it  is  dear 
that  the  decedent  was  a  trespasser,  and  that 
he  was  guilty  of  contributory  negligence.  As 
Chief  Justice  Bleckley  says  in  the  case'  of 
Central  Railroad  &  Banking  Co.  v.  Smith,  78 
Ga.  688,  3  S.  E.  398,  under  somewhat  similar 
facts :  "It  is  manifest  that  plaintiff  was  out 
of  his  place  at  the  time  he  was  injured. 
Grant  that  the  track  was  often  used  by  per- 
sons to  walk  along  it  and  there  was  no  ob- 
jection to  such  use,  and  that  plaintiff  was 
there  by  implied  or  tacit  license,  he  was 
there  under  circumstances  which  required 
him  to  have  all  his  senses  on  the  alert  for 
trains,  and  to  get  out  of  the  way  when  any 
of  them  approached."  Here,  according  to 
plaintilTs  own  language,  as  well  as  the  alle- 
gations of  the  petition,  the  decedent  *'was 
quite  deaf  and  very  hard  of  hearing."  It 
cannot  be  questioned  that  for  a  person  with 
this  infirmity  to  walk  on  a  railroad  track, 
where  many  trains  were  running  at  all 
hours  of  the  day,  without  constantly  using 
his  sense  of  sight  to  guard  against  the  ap- 
proach of  a  train,  was  negligence.  Indeed, 
it  is  not  denied  that  the  decedent  was  a  tres- 
passer, or  that  he  was  guilty  of  contribu- 
tory negUgence;  and  the  suit  is  based  en- 
tirely on  the  theory  that  even  though  he 
was  a  trespasser,  and  guilty  of  contributory 
negligence,  the  railroad  company  is  never- 
theless liable  for  his  death,  because  the 
killing  was  willful  and  wanton.  In  other 
words,  the  suit  is  not  one  to  recover  dam- 
ages due  to  the  negligent  conduct  of  the 
employ^  of  the  railroad  company,  which 
caused  the  death  of  the  decedent  It  was 
I  within  its  rights  in  tt^e  running  of  its  cars 
I  at  that  place  at  the  rate  of  speed  that  the 
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evidence^  even  for  tb«  plaintiff,  shows  it  was 
numing;  and  as  the  decedent  was  some  dis- 
tance from  the  crossing,  eyen  if  it  had  fail- 
ed to  obey  the  crossing  law  with  reference 
to  Signals,  this  was  not  an  act  of  negligence 
of  itself,  in  so  far  as  the  decedent  was  con- 
cerned, and  could  only  be  considered  as  a  dr- 
cumstance,  in  connection  with  other  facts,  in. 
dicating  negligence  at  the  place  of  the  kill- 
ing; and  the  engineer  had  the  right  to  pre- 
sume that  the  decedent,  who  apparently  was 
capable  of  taking  care  of  himself,  would  get 
out  of  the  way  of  the  approaching  train. 
And  while  it  may  be  true  that,  when  the 
engineer  first  saw  the  decedent  walking  on 
the  track,  Ifmay  have  been  his  duty,  out  of 
abundance  of  caution,  to  blow  the  whistle  as 
a  warning  of  approaching  danger,  yet,  hav- 
ing no  knowledge  of  the  decedent's  deficiency 
in  his  faculty  of  hearing,  it  was  not  unrea- 
sonable for  him  to  assume  that  the  sound  of 
the  running  train  would  be  sufficient  to  give 
warning  of  its  approach,  and  his  faUure  then 
to  sound  the  whistle  could  only  be  consid- 
ered, at  most,  as  an  act  of  negligence. 

[3]  The  recovery  in  this  case,  therefore, 
can  be  sustained  only  on  the  theory  that  the 
decedent  was  killed  by  the  willful  and  wan- 
ton conduct  of  the  engineer;  it  being  well 
settled  that  there  can  be  a  recovery  for  a 
willful  and  wanton  injury  Infilcted  upon  an- 
other, even  though  that  other  may  be  a 
trespasser  or  wrongdoer,  and  may  be  himself 
guilty  of  contributory  negligence.  3  Elliott 
on  Railroads,  1 1253;  Central  Railroad  Co.  v. 
Denson,  84  Ga.  774,  11  S.  B.  1039 ;  W.  &  A. 
Railroad  Co.  ▼.  Bailey,  105  Oa.  101,  31  S.  E. 
547;  Central  Railroad  Co.  v.  Brinson,  70 
Ga.  227.  Was  the  engineer,  under  the  facts, 
guilty  of  willful  and  wanton  conduct  in  kill- 
ing the  deceased?  There  is  no  evidence  that 
he  willfully  or  intentionally  killed  him,  or 
that  his  conduct  was  so  reckless  as  to 
amount  to  wantonness,  and,  if  guilty  of  ei- 
ther willfulness  or  wantonness,  it  arises  from 
the  failure  to  use  reasonable  care  to  avoid 
injury  to  him  after  discovering  his  danger; 
for,  as  held  by  this  court  in  Charleston  & 
Western  Carolina  Railroad  Company  v.  John- 
Son,  1  Ga.  App.  441,  57  S.  E.  1064,  "a  failure 
to  exercise  ordinary  care  to  prevent  injuring 
a  person  after  his  presence  in  a  position  of 
peril  becomes  known  is  so  much  akin  to 
wantonness  and  willfulness  as  to  create  lia- 
bility." De  Vane  v.  Atlanta,  B.  ft  A.  R.  Co., 
4  Ga.  App.  140,  60  S.  E.  1081.  This  is  but 
the  enunciation  of  the  general  rule  on  the 
subject.  Elliott  on  Railroads,  §§  1263  and 
1257;  Central  of  Georgia  R.  R.  Co.  v.  Den- 
son, supra,  and  many  cases  there  dted. 

When  did  the  engineer  first  see,  or  in  the 
exercise  of  ordinary  case  could  he  have  seen, 
the  perilous  position  of  the  decedent?  Clear- 
ly this  situation  was  not  perilous  when  he 
first  saw  him,,  for  he  was  between  300  and  400 
yards  distant,  and  he  had  a  right  to  pre- 
sume, in  the  absence  of  any  knowledge  of 
any  physical  deficiency  in  the  decedent,  that 


he  could  hear  the  approaching  train  and 
would  get  off  the  trac^  in  time  to  prevent  the 
homicide.    The  principle  of  law  applicable  to 
this  case  is  tersely  laid  down  in  2  Ror^  on 
Railroads,  i   1122,  as  follows:    *'At  places 
other  than  crossings,  or  on  public  highways, 
a  railroad  track  is  the  private  property  of 
the  company,  and  no  one  other  than  the  com- 
pany's servants  or  employes,  in  the  necessary 
discharge  of  duties  there,  have  any  right  to 
be  thereon,  and  more  especially  as  to  their 
using  the  same  as  a  thoroughfare  or  path- 
way,  on   which '  to  walk    or   travel.     And 
though  the  company  may  not  wantonly  injure 
persons  thus  intruding  upon  and  using  the 
same,  yet  if  the  person  be  an  adult,  not 
known  to  those  in  charge  of  the  train  to  be 
deficient  in  discretion,  or  In  physical  ability 
to  take  care  of  himself,  or  not  known  to  be 
deficient  in  his  faculty  of  hearing,  and  not 
in  any  way  presenting  indications  of  being 
disabled,  or  Incapable  of  taking  care  for  his 
safety,  then  the  persons  in  charge  of  the 
train  have  a  right  to  conclude,  and  to  act  on 
that  conclusion,  that  such  person  is  in  pos- 
session of  all  his  proper  faculties  to  enable 
him  to  do  so,  and  will  leave  the  track  In 
time  to  save  himself  from  injury,  and  are  not 
bound  to  stop  or  check  up 'the  train  on  his 
account.'*     The  learned  author  adds,   how- 
ever :  "But  as  a  matter  of  ordinary  prudence 
and  care,  it  is  their  duty  to  sound  the  whistle 
and  ring  the  bell,  as  a  warning  of  the  ap- 
proaching danger."    This  apt  enunciation  of 
the  law  has  be^i  approved  by  the  Supreme 
Court  in  frequent  decisions.     Central  Rail- 
road Co.  V.  Denson,  supra,  and  many  cases 
there  cited.    In  the  Denson  Case  the  verdict 
was  approved,  because  the  facts  in  that  case 
showed  negligence  per  se  in  the  failure  to 
observe  the  blow  post  law,  and  also  strongly 
indicated  such  reckless  conduct  on  the  part 
of  the  engineer  as  amounted  to  wantonness. 
Here  the  engineer  testified  tiiat,  as  soon 
he  saw  the  decedent  on  the  track  some  300  or 
400  yards  away,  he  sounded  liis  whistle ;  but 
the  Jury  were  authorized  from  the  plaintiff's 
evidence  to  infer  that  this  was  not  true.    The 
engineer  further  testified  that»  when  he  saw 
that  the  decedent  did  not  show  any  indica- 
tion of  getting  off  the  track,  he  again  blew 
his  whistle  repeatedly,  and  at  once  put  into 
operation  every  means  at  hand  to  check  the 
running  train  in  time  to  prevent  the  homi- 
cide.   The  evidence  for  the  plaintiff  woulcl 
probably  have  authorized  the  Jury  to  Infer 
tliat  he  did  not  blow  the  whistle  until  after 
the  homicide;   but  there  is  no  evidence  that 
he  did  not  endeavor  by  every  means  possible 
to  check  the  rapid  movement  of  the  train 
when  he  realized  the  decedent's  danger.    Of 
course,  under  the  facts  of  this  case,  in  view 
of  the  undisputed  evidence  as  to  the  dece- 
dent's deafness,  the  blowing  of  the  whistle 
would  have  been  ineffective,  and  the  timely 
checking  of  the  train  was  the  only  act  ot 
prudence  that  the  engineer  could  have  adopt- 
ed to  have  been  available  in  the  emergency. 
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The  exact  period  of  time  In  wMch  ordinary 
•diligence  would  haye  required  him  to  dls- 
-cover  that  the  decedent  would  not  get  off  the 
track  was  neceaearlly  largely  a  matter  of 
judgment  under  the  circumstances,  and  If 
be  failed  to  exercise  proper  Judgment  In  real- 
ising when  the  exact  moment  of  peril  would 
begin,  this  failure  certainly  could  not  be 
-counted  against  him  as  willful  or  wanton, 
although  It  might  have  been  charged  against 
him  as  simple  negligence.  While  we  think 
the  evidence  In  this  case  Is  exceedingly  close 
en  the  question  of  liability,  we  are  so  reluc- 
tant to  decide  that  the  verdict  of  the  jury 
on  questions  purely  of  fact  is  unsupported  by 
any  evidence,  and  therefore  contrary  to  law, 
that  we  prefer  to  grant  another  trial  on  a 
spedflc  error  of  law,  if  such  is  disclosed  by 
the  record. 

[1]  In  this  case  error  of  law  appears  in 
the  charge  of  the  court,  when  considered  In 
the  light  of  the  evidence.    Here  was  a  suit 
based  solely  on  the  willful  and  wanton  con- 
duct of  the  engineer  In  a  failure  to  exercise 
ordinary  prudence  in  reference  to  a  trespas- 
ser on  the  track  who  was  in  a  position  of 
peril  and  whose  position  of  peril  was  known 
to  the  engineer,  or  could  have  been  known  to 
him  by  the  exercise  of  ordinary  care.    The 
learned  trial  Judge  failed  In  any  part  of  his 
Instructions  to  restrict'  the  right  of  recovery 
to  the  evidence  of  willful  and  wanton  con- 
duct on  the  part  of  the  engineer,  but  dis- 
tinctly instructed  the  Jury  that  they  would  be 
authorized  to  find  a  verdict  against  the  rail- 
road company,  If  they  found  from  the  evi- 
dence  that  the  defendf^nt's  employes  were 
guilty  of  negligence  in  causing  the  homicide 
of  the  decedent    He  several  times  Instructed 
them  that  if  the  engineer,  after  he  discovered 
the   decedent  on  the   track,   continued  the 
operation  of  the  train  at  full  speed,  without 
sounding  any  alarm  or  making  any  effort 
to  prevent  the  killing,  they  would  be  au- 
thoriased  to  find  that  the  defendant  was  neg- 
ligent, and  was  therefore  liable.     Here  the 
decedent  was  an  admitted  trespasser.    The 
railroad  company  owed  him  no  duty  until 
his  position  of  peril  was  discovered  on  the 
tra<^    His  position  of  peril  did  not  arise  as 
soon  as  the  engines  saw  him  on  the  track, 
for  he  was  then  several  hundred  yards  dis- 
tant, and  the  engineer  had  the  right  to  as- 
sume that  he  would  get  off  the  track  in  time 
to  prevent  the  accident    The  duty  of  dili- 
gence to  the  trespasser  arose  only  when  the 
engineer  saw  that  he  did  not  Ifitend  to  get 
off  the  track.    The  repeated  Instructions  of 
the  Judge  that  the  engineer,  in  the  exercise 
ef  ordinary  diligence,  should  have  done  all 
he  could  do  to  prevent  the  injury  as  soon 
as  he  discovered  the  decedent  walking  on 
the  track,  or  the  railroad  company  would  be 
liable  for  negligence,  was  not  the  enunciation 
of  a  correct  principle  of  law  as  applicable] 


to  the  facts  of  this  case.  In  other  words, 
the  suit  was  based  on  the  theory  of  a  willful 
and  wanton  killing,  and  a  recovery  was  au- 
thorized only  on  that  theory.  The  charge  of 
the  court  allowed  a  verdict  against  the  rail- 
road company  If  the  engineer  was  only  neg- 
ligent 

The  assignments  of  error  made  In  the  mo- 
tion for  a  new  trial  complain  of  this  theory 
of  the  case  presented  in  the  charge,  and  we 
think  this  objection  is  well  founded,  and,  in 
view  of  .the  very  close  character  of  the  evi- 
dence on  the  question  of  llabOity,  we  are 
constrained  for  this  reason  to  hold  that  the 
court  below  erred  In  refusing  to  grant  a  new 
trial. 

Judgment  reversed. 

"""  (6»  W.  Va.  166) 

MIUiAN  V.  BABTLSTTT. 

(Snpxeme  Oourt  of  Appeals  of  Wsst  Virginia. 

April  U,  1911.) 

(Syllabus  by  the  Court,) 

L  CoNTBACTS  (i  168*>—OoNSTBUOTiOH— Cove- 
nants IlCPLIBD. 

An  express  covenant  to  perform  certaio 
acts  implies  a  covenant  to  refrain  from  per- 
formance of  other  acts  which  operate  to  defeat 
performance  of  the  express  covenant 

[Ed.  Note.— For  other  cases,  see  Gontracts, 
Cent  Dig.  |  751;  Dec  Dig.  {  16a^] 

2.  Mines  and  Minrbals  (|  74*)-*Oil  Lbabbs 
— Breaoh  of  Covenant. 

A  covenant  by  the  assignor  of  an  interest 
in  an  oil  lease  that  he  will  pay  the  rental  and 
prevent  a  forfeiture  is  broken  by  a  sale  there- 
after of  the  lease  to  another,  who  makes  a  ear* 
render  of  it,  or  who  by  failure  to  pay  the  rental 
suffers  a  forfeiture. 

[Ed.  Note.— For  other  cases^  see  Mines  and 
Minerals,  Dec.  Dig.  f  74. ♦] 

Error  to  Circuit  Court,  Marion  County. 

Action  by  Alpheus  F.  Millan  against  Fred 
W.  Bartlett  Judgment  of  dismissal,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

U.  N.  Amett,  Jr.,  and  Thos.  P.  Jacobs,  for 
plaintiff  in  error.  W.  B.  Comwell  and  W. 
8.  Meredith,  for  defendant  In.error. 

WILLIAMS,  P.  Plaintiff  has  obtained  a 
writ  of  error  to  a  Judgment  of  the  circuit 
court  *of  Marion  county,  pronounced  on  the 
16th  of  June,  1008,  sustaining  a  demurrer  to 
his  amended  declaration  In  an  action  for 
breach  of  covenant  and,  on  his  declining  to 
further  amend,  dismissing  his  bill. 

[1]  The  sole  question  presented  is  whether 
the  amended  declaration  sufficiently  states  a 
good  cause  of  action.  It  avers  that  defend- 
ant, for  valuable  consideration  fully  paid,  as- 
signed to  plaintiff,  by  contract  in  writing  un- 
der seal,  an  undivided  one-eighth  working  In- 
terest in  21  certain  oil  leases,  describing  them 
by  the  dates  of  their  execution,  the  names 
of  the  lessors,  the  .number  of  acres  of  land 
embraced  in  each,  and  the  terms  of  years 
they  had  to  run.    It  also  avers  that  defend- 
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ant  made  certain  covenants  with  plaintiff, 
which  he  has  since  broken,  whereby  plaintiff 
has  suffered  damages  to  the  amount  of  $50,- 
000.  Stripped  of  the  verbiage  of  formal 
pleading,  the  covenants  alleged  are:  (1)  That 
Bartlett  agreed  to  relieve  Millan  of  the  pay- 
ment of  any  part  of  the  money  necessary  to 
keep  the  leases  in  force ;  or.  If  Bartlett  pre- 
ferred to  suffer  the  leases  to  lapse,  which  it 
is  alleged  he  had  a  right  to  do,  then  be  was 
bound  to  notify  Millan,  and  thus  give  him 
an  opportunity  to  pay  the  rental  and  prevent 
their  forfeiture;  and  (2)  that  Bartlett  was 
to  assign  to  Millan,  on  his  request,  such  leas- 
es as  Bartlett  might  decide  he  would  not 
continue  to  pay  the  rental  on. 

Briefly  stated,  the  breaches  assigned  are: 

(1)  That  Bartlett  did  not  relieve  plaintiff  of 
the  payment  of  the  rental  necessary  to  keep 
alive  the  leases,  and  did  not  pay  it  himself; 

(2)  that  he  did  not  notify  plaintiff  of  his  in- 
tention to  let  any  of  said  leases  lapse;  (3) 
that  he  did  not  assign  to  plaintiff  such  leases 
as  he  did  not  desire  to  keep  in  force;  (4) 
that,  without  notice  to  plaintiff,  he  sold  and 
conveyed  an  undivided  one-half  interest  in 
the  leases  to  Neely  and  Sheakley,  and  after* 
wards  united  with  said  Neely  and  Sheakley 
in  a  sale  of  the  whole  to  the  Fairmont  Gas  ft 
Light  Company;  and  (5)  that  the  Fairmont 
Gas  &  Light  Ck)mpany  immediately  surren- 
dered the  most  valuable  ones  of  said  leases, 
and  thereafter  obtained  new  leases  for  the 
same  property.  The  breach  is  sufficientiy 
averred ;  the  declaration  states  a  good  cause 
of  action.  Its  averments  show  that  defend- 
ant broke  his  covenants  by  voluntarily  put- 
ting it  out  of  his  power  to  perform  them. 
True  he  did  not  covenant  not  to  sell  the 
leases,  but  it  is  also  true  that  he  could  not 
escape  liability  by  a  sale  and  transfer  of 
them.  There  was,  at  least,  an  implied  cove- 
nant that  he  would  not  sell,  if  by  selling  he 
would  put  it  out  of  his  power  to  perform  his 
covenants.  He  agreed  not  to  let  any  of  the 
leases  lapse  without  notifying  plaintiff.  This 
was  to  give  him  an  opportunity  to  pay  the 
rental  himself,  and  thereby  prevent  a  for- 
feiture. He  also  agreed  to  assign  to  plaintiff 
such  leases  as  he  (Bartlett)  might  not  wish 
to  keep  alive.  He  was  bound  to  keep  alive 
the  leases,  or  to  notify  Millan  if  he  decided 
not  to  do  so. 

[2]  It  is  averred  that  the  Fairmont  Gas 
&  Light  Company  acquired  the  whole  of  the 
leases,  which,  of  course,  included  plaintiff's 
one-eighth  of  the  working  interest,  and  that 
it  then  suffered  the  most  valuable  ones  to 
become  forfeited,  and  thereafter  obtained 
new  leases  of  the  same  lands.  This  defeated 
the  rights  of  plaintiff,  which  Bartiett  was 
bound  either  to  protect  or  to  notify  plain- 
tiff, and  thereby  afford  him  an  opportunity 
to  protect  for  himself.  The  sale  to,  and  later 
forfeiture  by,  the  Fairmont  Gas  &  Light  Com- 
pany constituted  a  breach  of  Bartlett*s  cove- 


nants for  which  he  is  liable  to  plaintiff.  The 
averments  show  that  he  has  caused  to  occur, 
by  indirection,  that  which  he  had  covenanted 
should  not  occur  directiy. 

It  was  error  to  sustain  the  demurrer  and 
dismiss  plaintiff's  action,  and  the  judgment 
complained  of  will  be  reversed;  and  this 
court  will  enter  an  order  overruling  the  de- 
murrer and  reinstating  the  action,  and  will  re- 
mand the  case  for  further  proceedings,  to  be 
had  according  to  law. 


(!»  W.  Ta.  I52> 

GUTHRIE  ▼.  HUNTINGTON  CfHAIR  CO. 
(Supreme  Court  of  Appeals  of  West  Virgipf* 

April  U.  1911.) 

(8yllabu9  hy  the  OourtJ 

1.  Payment  (|  59*)— Pleadiho  (J  139*>— Sbt- 
Off  and  Counterclaim. 

Sets-off  and  partial  payments  must  be  spec- 
ified in  a  plea  or  in  an  account  filed,  to  b* 
provable.    Ck>de  1906,  c  126,  |  4. 

[Ed.  Note. — For  other  eases,  see  {Payment,. 
Cent.  Dig.  I  143%:  Dec.  Dig.  {  59:*  Pleading, 
Cent  Dig.  {  287;  Dec.  Dig.  1  139.^] 

2.  Bills  and  Notes  (§  518*>— Failubb  of 
Co  nsidebatioN'Bvidencb. 

£)vidence  to  show  failure  of  consideration 
in  a  promissory  note  must  clearly  show  that 
the  thing  on  which  the  failure  rests  entered 
into  the  consideration  of  the  note. 

[E3d.  Note.— For  otheir  cases,  see  Bills  and- 
Notes,  Dec  Dig.  |  518.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  J.  W.  Guthrie  against  the  Hunt- 
ington Chair  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Afllrmed. 

Geo.  S.  Wallace,  for  plaintiff  in  error. 
Holt  &  Duncan  and  W.  K.  Cowden,  for  de- 
fendant In  error. 

BRANNON,  J.  The  Tucker  Chair  Com- 
pany sold  out  its  manufacturing  plant  to  the 
Huntington  Chair  Company ;  the  sale  includ- 
ing some  lumber  in  the  yard.  The  Hunting- 
ton Chair  Company  executed  to  the  Tucker 
Chair  Company  four  promissory  notes.  One* 
of  these  notes  was  transferred  by  the  Tucker- 
Chair  Company  to  J.  W.  Guthrie,  and  upon 
it  he  brought  an  action  of  assumpsit  against 
the  Huntington  Chair  Company,  and  the 
court  directed  a  verdict  for  the  plaintiff,  and- 
a  verdict  and  judgment  were  rendered  for 
him,  and  the  Huntington  Chair  C!ompany  has- 
brought  this  writ  of  error. 

The  Huntington  Chair  Company  asked  a 
witness  what  was  th^  consideration  for  the 
note,  and  offered  to  show  that  "the  consider- 
ation for  those  notes  was  a  part  of  the  pur- 
chase price  paid  by  the  Huntington  CThaii^ 
Company  to  the  Tucker  Chair  Company  for- 
certain  assets  of  the  Tucker  Chair  (Company, 
sold  by  it  to  the  Huntington  Chair  Company  ; 
the  purchase  price  to  be  a  certain  price,  paid 
for  certain  machinery,  plus  an  amount  or  so 
much  per  car,  for  certain  stock  then  on  hand» 


»For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig,  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indezi 


W.Va.) 


MTEBS  T.  CAHNAHAN 


16 


Uy  the  Tucker  Ohalr  Company,  and  that  the 
Huntington  Chair  Company  made  certain  ad- 
▼ances  to  the  Tucker  Chair  Company  upon 
such  purchase  price,  before  the  stock  in  the 
yard  of  the  Tucker  Chair  Company  was  de- 
livered by  it  to  the  Huntington  Chair  Com- 
pany, and  that  it  afterwards  turned  out  that 
the  amount  so  advanced  by  the  Huntington 
Chair  Company  was  largely  in  excess  of  the 
purchase  price  agreed  to  be  paid  by  it  to  the 
Tucker  Chair  Company,  and  that  there  is 
now  due  it  (the  Huntington  Chair  Company) 
by  the  Tucker  Chair  Company,  on  account 
of  money  advanced  in  excess  of  the  purchase 
price,  a  large  sum  in  excess  of  the  notes 
herein  sued  on."  The  court  refused  to  allow 
the  question  to  be  answered.  It  will  be  seen 
that  this  evidence  would  not  show  that  the 
advances  were  made  before'  notice  to  the 
Huntington  Chair  Company  of  the  transfer 
of  the  note  to  Guthrie.  The  evidence  shows 
that  they  were  made  after  notice. 

[2]  This  proposed  evidence  would  not  show 
that  the  note  was  a  part  of  the  considera- 
tion, both  for  the  machinery  and  the  lumber 
in  the  yard.  It  would  not  show  whether  the 
notes  were  given  for  the  machinery  alone, 
leaving  the  lumber  in  the  yard  to  be  priced 
and  paid  for  in  addition  to  the  notes.  The 
language  of  the  proposed  evidence  indicates 
that  the  notes  were  given  for  the  machinery, 
and  that  the  lumber  was  to  be  paid  for  at 
80  much  per  car,  without  stating  that  the 
price  was  then  fixed.  The  evidence  would 
not  show  that  this  lumber  was  priced  and 
made  a  part  of  the  $3,000  for  which  the  notes 
were  taken.  Unless  that  lumber  on  which 
the  advances  were  made  was  a  part  of  the 
$3,000,  the  failure  in  quantity  of  that  lumber 
would  not  be  a  failure  of  consideration  for 
the  notes.  It  does  not  say  that  the  advance 
was  in  excess  of  the  price  agreed  to  be  paid 
for  both.  In  other  words,  it  would  not  show 
clearly  that  the  lumber  was  a*  part  of  the 
$3,000.  In  fact,  the  evidence  shows  that  the 
lumber  was  to  be  paid  for  in  addition  to  the 
$3,000,  at  a  price  thereafter  to  be  fixed,  and 
to  be  delivered  thereafter.  These  advances 
could  not  be  payments,  because  not  offered 
or  accepted  as  payments. 

[1]  Payment  is  a  matter  of  contract;  and, 
secondly,  there  was  no  specification  of  pay- 
ments filed.  Nor  could  they  be  treated  as 
sets-otIC,  because  there  was  no  specification 
filed;  and,  secondly,  the  proposed  evidence 
did  not  show  that  the  advances  were  made 
before  notice  of  the  assignment  Counsel 
does  not  seem  to  rely  very  much  xxpon  these 
advances  as  payments  or  sets-ofF,  but  on  the 
tiieory  that  the  lumber  was  a  part  of  the 
consideration  for  which  the  notes  were  giv- 
en; but  the  proposed  evidence  would  not 
Bhow  that. 

The  question  was  asked  a  witness,  "I  will 
ask  you  to  state  whether  or  not  the  Hunt- 
ington Chair  Company  did  pay  the  Tucker 


Chair  Company  for  the  lumber,**  and  the 
court  would  not  allow  the  question  to  be 
asked.  The  defendant  offered  to  show  that 
at  the  time  the  contract  was  made  it  was 
agreed  that  the  Huntington  Chair  Company 
would  take  from  the  Tucker  Chair  Company 
certain  stock  in  material  that  it  had  on  hand, 
from  time  to  time  as  needed,  and  that  before 
the  stodc  was  delivered  the  Huntington 
Chair  Company,  "from  time  to  time,  made 
certain  advances  to  the  Tucker  Chair  Com- 
pany," and  at  the  time  of  the  assignment  of 
the  notes  the  "Tucker  Chair  Company  was 
largely  indebted  to  the  Huntington  Chair 
Company,  and  the  Huntington  Chair  Com- 
pany was  entitled  to  offset  that  amount" 
Now  this  is  a  claim  to  set  off,  and  it  cannot 
be  allowed,  because.  If  for  no  other  reason, 
there  was  no  specification  of  them  filed. 
They  are  not  and  cannot  be  treated  as  pay- 
ments, because  there  is  no  specification  of 
them  as  partial  payments,  and  because  they 
were  neither  offered  nor  accepted  as  pay- 
ments. Payment  is  a  matter  of  contract 
The  evidence  clearly  shows  that  the  four 
notes  of  $750,  each,  were  for  the  purchase 
price  of  the  machinery  and  plant,  and  that 
the  lumber  In  the  yard,  to  be  thereafter  de- 
livered by  car  loads,  from  time  to  time  as 
needed,  was  to  be  paid  for  In  addition  to  the 
$3,000  represented  by  said  notes. 

We  cannot  see  any  error  in  the  case,  and 
therefore  aflSrm  the  judgment 


(69  W.  Va.  1S8) 

MYERS  T.  CARNAHAN  at  aL 

(Supreme  Court  of  Appeals  of  West  Vixginia. 

April  11,  1911.) 

(Byllalms  hy  the  Court,) 

Appkai.  and  Ebbob  (I  80*)— Decisions  Bk- 
viEWABLB— Finality  of  Detebmination. 
A  decree  sustaining  the  demurrer  of  plain- 
tiff to  a  petition  or  aoawer  of  defendant,  filed 
after  final  decree,  seeking  a  decree  against 
plaintiff  for  sums  alleged  to  have  been  expended 
in  drilling,  equipping,  and  operating  an  oil  well 
on  plain tiff*8  land,  but  which  decree  does  not 
finally  dispose  of  such  petition,  is  not  final,  and 
an  appeal  from  such  decree  will  be  dismissed  as 
improvidently  awarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  429.  4^  460,  450,  457, 
494r^00 ;   Dec.  Dig.  I  80.*] 

Appeal   from   Circuit   Court,   Monongalia 

County. 

Suit  by  Solomon  liyers  against  John  E. 
Camahan  and  others.  Decree  for  plaintiff, 
and  defendants  appeaL  Dismissed  and  re- 
manded. 

W.  S.  lieredith  and  Edmond  Englert  for 
appellants.  Moreland,  Moreland  &  Quy  and 
8.  F.  Glasscock,  for  appellee. 

MILLER,  J.  This  appeal  is  a  sequel  to 
Myers  v.  Camahan,  61  W.  Va.  415,  57  S.  E. 
134.    On  the  former  appeal  we  affirmed  the 
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decree  below  In  faror  of  plaintiff,  adjudging 
that  a  certain  lease  for  oil  and  gas  purposes, 
executed  by  plaintiff  to  O.  O.  Bradley,  Oc- 
tober 12, 1890,  was  fully  terminated  and  end- 
ed from  and  after  October  12,  1904,  and  that 
the  title  of  the  plaintiff  to  the  oil  and  gas  in 
controversy  be  quieted ;  and  that  defendants 
and  other  persons  be  enjoined  and  inhibited 
from  extracting  the  petroleum  oil  and  gas 
from  plaintiffs  land,  described  in  said  lease, 
and  from  committing  further  acts  of  irrep- 
arable injury  thereto.  Said  decree,  on  mo- 
tion of  the  plaintiff,  also  provided,  that  the 
cause  be  retained  upon  the  docket  for  fur- 
ther proceedings  contemplated  by  the  plain- 
tiff, to  adjudicate,  settle  and  determine  ques- 
tions in  regard  to  rents  and  profits,  and  dam- 
ages to  the  real  estate. 

After  affirmance  of  that  decree,  and  the 
cause  had  been  remanded  to  and  re-docketed 
In  the  circuit  court,  the  defendants  present- 
ed in  that  court,  what  they  call  their  peti- 
tion, or  second  amended  and  supplemental 
joint  and  several,  answer,  in  which,  upon  the 
allegations  made  therein,  they  represent  that 
they  are  advised  and  believe  they  are  enti- 
tled to  recover  from  the  plaintiff,  defendant 
thereto:  "First,  the  value  of  all  property  of 
every  character  and  kind  owned  by  these  de- 
fendants upon  the  lands  of  plaintiff  on  the 
12th  day  of  October,  1904;  second,  the  value 
of  all  property  of  every  character  and  kind 
thereafter  placed  on  said  land  and  used  in 
the  drilling  of  said  well  together  with  the 
amount  of  money  expended  in  drilling,  and 
completing  said  well  after  the  said '12th 
day  of  October,  1904;  third,  the  amount  of 
all  moneys  expended  by  these  defendants  in 
caring  for  the  well  drilled  on  said  premises 
as  aforesaid  together  with  the  value  of  tools, 
machinery  and  fixtures  placed  thereon  for 
said  purpose.'' 

The  decree  appealed  from  overruled  plain- 
tifTs  objections  and  exceptions  to  the  filing 
of  said  petition  and  answer,  and  ordered  that 
the  same  be  filed,  and  recites  that,  plaintiff 
thereupon  entered  his  demurrer  thereto,  al- 
leging that  the  same  was  not  sufficient  in 
law;  and  the  court  having  maturely  consid- 
ered said  demurrer,  adjudged  only  that  the 
plaintiff's  said  demurrer  be  sustained.  There 
was  no  leave  given  to  amend,  and  there  was 
no  decree  dismissing  said  petition  for  failure 
to  amend  or  on  other  grounds. 

It  has  been  many  times  decided  by  this 
court  that  a  judgment  or  decree  which  on 
demurrer  sustained  does  not  finally  dispose 
of  a  suit  or  action  is  not  final,  and  that  no 
writ  of  error  or  appeal  will  lie  from  this 
.court  thereto.  Kirk  v.  Camden  Interstate 
RaUway  Co.,  66  W.  Va.  486,  66  S.  E.  683^ 
Barker  v.  Stephenson,  68  S.  E.  113;  Bower 
T«  Virginian  Ry.  Co.,  70  S.  B.  869,  and  cases 
cited. 

We  therefore  dismiss  the  appeal  as  hav- 
ing been  Improvidently  awarded,  and  remand 


the  cause  to  the  drcnif  court  for  such  far- 
ther proceedings  as  the  appellant  may  be  afl- 
vised  to  take. 


m  W.  Va.  14ff) 

DARNELL  T.  PLYNN  et  aL 

DARNELL  et  aL  v.  MtTSIOK  et  at 

(Supreme  Court  of  Appeali  of  West  Virginia. 

AprU  11,  1911.) 

(ByllabuB  ly  the  Court.) 

1.  Appeai.  and  Ebbob  (f  904*)  —  Revhew — 
Pbesumptioks— Pbocess  Skbved. 

Where  a  decree  declares  that  a  case  is 
heard  upon  process  served,  it  will  be  taken  for 
true  that  there  was  such  process,  and  that  It 
was  served. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3671;  Dec.  Dig.  |  904.*] 

2.  Infants   (§  115*)  ~  Dbcbeb  —  Defects  nr 

PBOCEEOINOa— Rbvebsal. 

The  omission  of  a  clerk  to  enter  orders  at 
rales,  showing  the  filing  of  a  bill  and  setting 
the  canse  for  hearing,  will  not  reverse  decrees 
as  to  infanUk  rendered  upon  their  answer  by 
guardian  ad  litem. 

[Ed.  Note.— For  other  cases,  see  Infants,. 
Cent.  Dig.  §§  326-332;   Dec.  Dig.  f  115.*] 

3.  Infants  (§  115*)— Decbeb—Notice  to  Sub- 
tain— Failubb  TO  Set  fob  Heabinq  at 
Rules— Revebsal. 

Where  a  case  is  heard  as  to  infants,  upoD 
their  answer  by  guardian  ad  litem,  a  decree 
will  not  be  set  aside,  on  the  ground  that  the 
case  was  not  set  for  hearing  at  rules. 

[Ed.  Note.— For  other  cases,  see  Infants^ 
Cent  Dig.  %%  826-832 ;   Dec.  Dig.  §  115.*] 

4.  Appeal  and  Ebbob  (§  1166*)— Obound» 
fob  Revebsal  —  Failubb  to  Place  on 
Heabinq  Docket. 

The  omission  of  a  case  from  the  hearing 
doclcet  of  a  chancery  coart  will  not  reverse  de- 
crees in  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4527-4S^;  Dec.  Dig.  | 
1166.^] 

6.  Equity  (§  321*)— Pleading— "Filino  of 

Bill." 

Delivery  of  a  bill  in  a  chancery  salt  to  the 
clerk  in  his  office  is  a  "filing  of  the  bill," 
though  no  indorsement  on  it  of  filing  is  made 
(citing  3  Words  and  Phrases,  27C4). 

[Eld.  Note.— For  other  cases,  see  Elqulty,  Cent. 
Dig.  S§  029-632;  Dec  Dig.  S  321.*] 

6.  Taxation  (J§  7»8,  697*)— Sale  fob  Taxes 
—Suit  to  Annul  Tax  Deed— Pabties  En- 
titled TO  Sub. 

A  person  having  no  title  to  land,  or  right 
to  redeem,  cannot  maintain  a  suit  to  annul  a  tax 
deed  for  it,  or  to  redeem  it. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  SS  1588,  1894-1400;  Dec  Dig.  §1 
798,  697.*] 

7.  Taxation  (S  734*)— Sale  jtob  Taxe^— Va- 
lidity OP  Tax  Deed. 

That  the  sheriff's  affidavit  to  a  list  of  sales 
of  land  for  taxes  is  not  signed  or  sworn  to  will 
not  invalidate  a  tax  deed  under  a  tax  sale. 


[Ed.  Note.— For  other  cases,  see  Taxation^ 
Cent.  Dig.  SS  1470-1473;    Dec.  Dig.  S  734.*] 

Appeal  from  Circuit  Court,  Cahell  County. 

Consolidated  bills  by  Viola  Darnell  against 
Amy  Flynn  and  others,  and  by  Viola  Darnell 
and  others  against  E.  E.  Muslck  and  others. 
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Ttom  the  Joint  dAcree,  Mtdck  and  oihem 
appeal.    Beyersed,  and  dismissed. 

Marcnm  &  Marcnin,  Edward  G.  Lyon,  and 
Sheppard,  Goodykoontz  &  Scherr,  for  appel- 
lants.   J.  S.  Miller,  for  appellees. 

BRANNON,  J.  Francisco  died,  leaving 
Amy,  his  widow,  who  later  married  Flynn, 
and  two  infant  children,  Viola,  who  married 
Darnell,  and  Maggie,  who  married  McTnree. 
At  his  death  Francisco  owned  a  tract  of  150 
acres  of  land.  He  was'lndebted  to  McOoy, 
and  McCoy  brought  a  chancery  suit  against 
Francisco's  estate  to  subject  the  land  to  the 
payment  of  McCoy's  debt,  and  decrees  were 
rendered  therein,  subjecting  the  land  to  sale 
to  pay  the  debt,  and  confirming  the  sale,  and 
directing  a  deed  to  be  made  to  Musick,  the 
purchaser  under  the  Judicial  sale,  and  the 
deed  was  made  by  a  commissioner  under  de- 
cree to  Musick.  Over  six  years  after  the 
last  decree  and  deed,  Viola  Darnell  brought 
a  chancery  suit  against  Musick  and  others, 
claiming  the  land  under  him,  having  for  its 
object  the  setting  aside  of  all  the  decrees  In 
said  McCoy  case,  and  the  deed  made  to  Mu- 
sick under  them,  and  this  suit  resulted  in  a 
decree  setting  aside  and  declaring  void  all 
the  decrees  in  the  McCoy  case  and  the  deed 
of  the  commissioner. 

The  said  land,  having  been  returned  de- 
linquent for  nonpayment  of  taxes  for  the 
years  18d5  and  1896,  was  sold  therefor  in 
December,  1897,  and  purchased  by  Varney, 
who  received  a  tax  deed  therefor.  In  1906 
Viola  Darnell  and  Maggie  McTuree  brought 
a  suit  to  set  aside  the  tax  sale  and  deed  for 
defect  In  the  proceedings  under  which  the 
same  were  made.  This  case  was  heard  along 
with  the  case  above  mentioned,  of  Darnell 
against  Amy  Flynn,  Musick,  and  others,  and 
a  Joint  decree  rendered  therein,  holding  the 
tax  deed  valid,  but  allowing  Viola  Darnell 
and  Maggie  McTuree  to  redeem  the  land 
from  the  tax  sale.  E.  Musick  and  others  in- 
terested in  the  land  appeal  from  this  decree. 

[1]  We  first  deal  with  the  case  of  Darnell 
against  Flynn  and  Musick  brought  to  annul 
the  decrees  in  the  McCoy  case.  It  is  claimed 
that  the  decrees  therein  are  utterly  void. 
One  reason  pointed  out  for  this  contention  is 
that  there  was  no  summons  issued  in  the 
McCoy  case  and  therefore  no  suit  We  do 
not  find  this  to  be  so.  That  summons  is  not 
found  In  the  papers;  but  the  clerk,  speaking 
from  the  chancery  process  book,  and  from 
memory,  swears  that  a  summons  in  chancery 
was  issued  in  the  case  December  31,  1892. 
Further,  there  was  found  among  the  papers 
of  the  sheriif  an  ofllcial  copy  of  this  sum- 
mons and  it  was  proven  by  two  deputy  sher- 
iff^ that  that  summons  was  served  by  the 
deputy  sheriff  on  Amy  Flynn  and  Viola  and 
Maggie  Francisco.  The  copy  of  the  summons 
Is  filed  in  the  case  and  is  identified  by  evi- 
dence. Further  still  on  this  point  of  the 
want  of  a  summons  to  commence  the  suit  we 
have  a  decree  which  declares  that  it  ap- 


peared  to  the  ocmrt  that  process  had  been 
duly  executed  upon  all  the  home  defendants, 
and  we  have  other  decrees  treating  the  ease 
as  a  case  kud  proceeding  hpon  that  assump- 
tion. Can  we  say,  under  these  circumstances, 
that  there  was  no  process  to  commence  the 
suit?  Can  we  say  that  the  Judge  solemnly 
proceeds  in  the  case  by  numerous  decrees 
without  looking  to  whether  he  had  a  suit  be- 
fore him? 

[2]  Another  ground  of  attack  upon  the  de- 
crees is  that  there  was  no  bill  in  the  case. 
We  have  the  bill  before  us  In  the  file  of  pa- 
pers, perfectly  identified  as  the  genuine  orig- 
inal bill.  It  Is  not  denied  that  this  is  the 
bill ;  but  it  is  said  that  no  rules  were  indors- 
ed on  it,  and  that  there  were  no  rules  en- 
tered in  the  rule  book,  or  any  order,  showing 
that  the  bill  was  filed,  and  no  order  setting 
the  case  for  hearing,  and  the  case  was  not 
properly  on  the  court  docket  In  answer  to 
this  contention  we  find  a  decree  stating  that 
the  process  had  been  duly  executed  on  all 
the  home  defendants,  and  order  of  publica- 
tion duly  publiiBhed  and  posted  as  to  nonresi- 
dents, and  "the  cause  having  been  regularly 
matured  and  set  for  hearing  at  rules  in  the 
clerk's  oflice  of  this  county,  and  this  cause 
now  coming  on  this  day  to  be  heard  upon  the 
plaintiff's  bill  and  exhibits  therewith  filed." 
Here  we  have  a  declaration  and  adjudication 
by  the  court  that  the  bill  was  present  and 
that  the  case  had  been  regularly  brought  on 
by  proceedings  at  rules.  We  have  another 
decree,  allowing  the  bill  to  be  amended.  We 
have  still  another  decree,  saying  that  '*this 
cause  came  on  this  day  to  be  heard  upon  the 
plaintiff's  bill,"  and  the  case  was  heard  on 
both  those  hearings,  and  decrees  made  there- 
in. Do  we  need  authority  to  show  that  when 
a  court  declares  such  facts  by  adjudication 
they  are  to  be  held  as  true,  in  the  absence  of 
fraud?  In  Scott  v.  Luddington,  14  W.  Va. 
392,  it  is  held  that  when  a  decree  finds  that 
an  order  of  publication  was  duly  executed  it 
is  taken  for  true  in  an  appellate  court.  The 
same  principles  in  Moore  v.  Holt  10  Grat 
(Va.)  284,  and  Riggs  v.  Lockwood,  12  W.  Va. 
133.  Furthermore  this  bill  was  presented 
with  the  original  file  of  papers  and  Identified 
as  the  true  bill  by  the  present  clerk,  as  an 
original  paper,  and  by  the  clerk  in  ofllce  at 
the  time  the  bill  was  filed,  and  by  the  at- 
torney who  prosecuted  the  McCoy  suit 

It  does  seem  to  be  asking  a  stretch  of  pow- 
er to  ask,  under  such  circumstances,  that  the 
court,  after  six  years,  be  called  upon  to  say 
that  there  was  no  suit  at  all  in  court  But 
it  may  be  that  we  are  too  broad  in  saying 
that  counsel  alleges  that  there  was  no  bill, 
as  he  means  only  to  say  that  there  is  no  bill, 
because  not  so  indorsed  and  not  entered  In 
the  rule  book.  But  the  court  treated  the 
case  as  matured  at  rules,  and  as  a  pending 
suit  and  a  bill  as  present  which  was  so  in 
fact  Now  it  camiot  be  that  indorsements  on 
the  back  of  a  bill,  which  are  mere  memoran- 
da, are  essential  to  show  It  to  be  a  bill.    I 
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do  not  see  that  they  have  any  legal  force,  ex- 
cept for  identification*  The  counsel  relies 
with  stress  npon  the  fact  that  no  rules  were 
taken  up  and  the  case  not  set  for  hearing. 
The  court  treated  it  otherwise. 

[6]  In  the  first  place,  that  bill  was  deliv- 
ered to  the  clerk,  and  that  is  all  that  is  re- 
quired of  the  plaintiff.  *'A  paper  is  said  to 
be  filed  when  it  is  delivered  to  the  proper 
officer,  and  by  him  received,  to  be  kept  on 
file."  Bouvier's  Law  Dictionary,  782;  3 
Words  &  Phrases,  2764 ;  Beebe  v.  Morrell,  76 
Mich.  114,  42  N.  W.  1119,  15  Am.  St  Rep. 
288,  and  note.  The  cases  of  Beverly  v.  Ellis, 
1  Rand.  (Va.)  102,  and  Horsley  v.  Garth,  2 
Qrat  (Va.)  472,  44  Am.  Dec.  393,  are  here 
apt  authority.  The  taking  of  the  rules  is 
purely  a  ministerial,  not  a  judicial,  act  The 
omission  to  enter  them  cannot  overturn  pro- 
ceedings. In  Shelton  v.  Welsh,  7  Leigh  (Va.) 
175,  it  was  held  that  a  failure  at  rules  to 
enter  an  inquiry  of  damages  was  a  clerical 
error.  In  Southern  Express  Co.  v.  Jacob, 
109  Va.  27,  63  S.  B.  17,  it  is  held  by  the  Vir- 
ginia court  that :  "Where  plaintiff  has  done 
all  that  was  required  to  entitle  him  to  his 
office  judgment,  he  could  not  be  prejudiced 
by  the  failure  of  the  clerk  to  enter  the  rules 
properly."  See,  for  the  same  principle, 
Dlgges  V.  Dunn,  1  Munf.  (Va.)  56,  and  Shad- 
rack  V.  Woolfolk,  32  Grat  715. 

In  connection  with  this  point  that  no  rules 
were  taken  up,  I  have  to  say  that  the  claim 
is  that  Amy  Francisco,  widow,  and  Viola  and 
Maggie  Francisco,  infants,  were  not  served 
with  process  in  the  McCoy  case.  As  to  Amy 
B^rancisco,  it  is  clearly  proven  that  she  was 
served  with  the  summons,  though  she  swears 
she  was  not,  and  the  decree  says  that  all  the 
home  defendants  were  served,  and  she  and 
the  infants  were  home  defendants.  [3]  The 
argument  is  that  the  case  was  not  set  for 
hearing  at  rules,  and  an  opinion  drawn  by 
me  is  cited  from  Gallatin  v.  Davis,  44  W.  Va. 
117,  28  S.  E.  747,  taking  the  position  that  it 
is  error  to  decree,  where  a  case  was  not  set 
for  hearing  at  rules.  That  was  not  an  actual 
decision  of  the  court  Probably  it  is  correct 
in  the  case  of  an  adult  It  may  be  that  he 
could  say  that,  where  the  case  was  heard 
without  being  set  for  hearing  at  rules,  it 
was  a  surprise  upon  him  to  hear  the  case 
without  his  appearance.  But  as  to  Amy 
Francisco,  she  had  no  estate  in  this  land. 
A  widow  has  no  vested  estate  until  dower 
assigned.  '*Upon  the  husband's  death,  the 
dower  right  of  the  wife  looses  its  contingent 
character,  and  becomes  'consummate,'  as  it 
is  called.  It  is  not  however,  yet  an  estate, 
but  is  merely  a  right  in  action,  until  the 
land  in  which  the  widow  is  to  hold  her 
dower  is  set  off  to  her;  this  being  termed 
the  'assignment  of  dower.' "  1  Tiffany  Mod. 
R.  Prop.  §  198.  "See  many  authorities  for 
this  cited  in  George  v.  Hess,  48  W.  Va.  bot- 
tom page  535,  37  S.  E.  564.  Having  no  vest- 
ed estate,  her  land  is  not  taken  by  this  de- 
cree.   Moreover  the  decree  of  the  court  de- 


clares that  the  case  had  been  regularly  ma- 
tured and  set  for  hearing  at  rules.  The  court 
must  have  so  found  upon  evidence  before  it 
and  we  cannot  say  that  that  judicial  ascer- 
tainment is  false.  And  moreover,  still,  that 
decree  does  not  bar  the  right  of  dower,  the 
only  right  in  Amy  Francisco,  unless  she  is 
barred  by  the  statute  of  limitations.  So  this 
point  as  to  Amy  Francisco  is  unsubstantial 
and  not   cause  for  annulling   the   decrees. 

And  as  to  those  infants,  Viola  and  Maggie 
Francisco,  a  guardian  ad  litem  was  assigned 
for  them,  and  he  filed  an  answer  for  them, 
as  %hown  by  the  record,  and  that  answer  is 
filed  as  an  exhibit  in  this  case,  and  identified 
as  a  true  answer,  and  the  decree  of  sale  re- 
cites that  the  case  was  heard  upon  the  an- 
swer filed  by  the  guardian  ad  litem.  Now  it 
is  not  necessary  to  serve  process  upon  in- 
fants. And  here  the  infants  appeared  in  the 
only  way  in  which  they  could  appear,  and, 
even  if  in  the  case  of  adults  it  would  be  er- 
ror to  hear  the  case  without  an  order  at 
rules,  setting  the  case  for  hearing,  it  would 
not  be  so  in  the  case  of  infants,  because  they 
can  only  appear  by  guardian  ad  litem,  and 
the  court  protects  their'  interests.  Judge 
Robinson's  opinion,  in  McDermitt  v.  New- 
man, 64  W.  Va.  195,  61  S.  E.  300,  supports 
this  view. 

[4]  It  is  objected  that  the  case  was  not  on 
the  hearing  docket  That  will  not  invalidate 
the  decrees.  A  hearing  docket  is  merely  a 
convenience  for  the  court  in  the  disposition 
of  its  business,  and  to  fix  the  order  of  cases 
as  between  themselves,  and  \b  no  part  of  the 
record  of  the  case. 

As  to  the  objection  that  the  widow's  dow- 
er was  not  assigned.  She  did  not  ask  it,  al- 
though served  with  process,  and  it  is  proven 
that  she  knew  of  and  talked  about  the  suit, 
and  had  a  witness  summoned  in  the  suit. 
She  did  not  ask  her  dower.  Moreover  all  ap- 
peal by  her  for  this  cause  had  been  barred 
when  this  suit  was  brought  She  cannot  say 
the  decree  is  void,  even  if  it  was  erroneous 
in  this  respect  But  she  did  not  bring  this 
suit  She  is  a  defendant  therein,  and  filed  no 
answer  or  claim,  and  how  can  Viola  Darnell 
avail  herself  of  any  error  committed  prej- 
udicial to  her  mother?  She  cannot  say  the 
case  is  void  as  to  her  on  any  such  account 

Another  objection  Is  that  the  land  is  not 
sufficiently  described  in  the  commissioner's 
deed.  We  think  it  is  from  the  whole  record ; 
but  this  is  a  suit  to  set  aside  the  decree  as 
void,  and  we  cannot  see  that  the  mere  de- 
scription of  the  land  enters  into  this  ques- 
tion. 

Here  is  a  proposition  to  annul  decree  after 
decree  after  the  lapse  of  nearly  seven  yeara, 
and  to  deny  the  finding  and  the  declarations 
of  the  decree  as  to  the  presence  of  process* 
bill,  answer,  and  setting  for  hearing.  It  Is 
hardly  necessary  to  summon  that  line  of 
cases,  some  of  which  have  been  given  above, 
that  every  presumption  exists  in  favor  of 
Judgments  of  courts  of  general  Jurisdiction, 
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and  that  they  are  presumed  to  be  correct, 
and  such  presumption  prevails,  unless  want 
of  authority  appears  on  the  face  of  the  rec^ 
ord,  and  the  burden  of  showing  want  of  serv- 
ice of  the  process  rests  upon  the  party  who 
asserts.  Hill  v.  Woodward,  78  Va.  765; 
Fergusson  y.  Teel,  82  Va.  690.  Indeed,  we 
cannot  deny  the  findings  and  declarations  of 
decrees  in  such  matters,  in  the  absence,  of 
fraud.  The  record  speaks  verity  in  these 
matters,  and  we  decline  to  overthrow  the 
proceedings  in  the  McCoy  case  and  destroy 
the  rights  of  people  under  a  decree  for  a 
just  debt  After  courts  of  general  jurisdic- 
tion have  acted,  some  stability  and  verity 
must  be  attributed  to  their  actions.  So  we 
find  that  these  decrees  are  neither  void  nor 
subject  to  reversible  error,  but  they  are  ef- 
ficient to  vest  in  Musick  and  those  defend- 
ants claiming  under  him  valid  title.  If  the 
decrees  were  subject  to  reversal  for  error, 
the  infants  could  effect  them ;  but  there  is  no 
reversible  error  in  the  decrees. 

[i]  Having  found  the  decrees  in  the  Mc- 
Coy case  effectual  to  vest  titie  in  the  purchas- 
ers under  the  judicial  sale,  it  becomes  wholly 
unnecessary  to  discuss  the  case  of  Viola  Dar- 
nell and  Maggie  McTuree  against  Musick  to 
set  aside  the  tax  sale,  because  the  parties  in 
It,  having  no  title,  cannot  affect  that  tax 
sale,  even  if  it  were  voidable  Despard  v. 
Pearcy,  65  W.  Va.  140,  63  S.  E.  871.  But  if 
this  were  not  so,  I  remark  that  that  tax  title 
cannot  be  set  aside. 

[7]  The  only  ground  for  setting  it  aside  is 
that  the  sale  list  was  not  returned  in  time, 
and  the  affidavit  to  it  is  not  signed  or  sworn 
to  by  the  sheriff.  This  will  not  overthrow 
the  deed.  Wilkinson  v.  Linkous,  64  W.  Va. 
206,  61  S.  R  152 ;  Flemming  ▼.  Chamock,  66 
W.  Va.  50,  66  S.  B.  &  Failure  to  return  the 
list  in  time  matters  not  now,  having  been 
cured  by  statute.  Wellman  v.  Hoge,  66  W. 
Va.  234,  66  S.  S.  357;  Hogan  v.  Piggott,  60 
W.  Va.  543,  56  S.  E.  180. 

Our  decree  is  to  reverse  the  decree  of  the 
dicuit  court  and  dismiss  both  bills. 


m  w.  Va.  U4) 

8PEBRY  A  HUTCHINSON  00.  T. 
MELTON,   Sheriff. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1911.) 

(8yUahu9  5y  the  Oourt.) 

1»  LlOBNBBB  (1 5*)— SeLLINO  TBADINQ  STAMPS 
— POWBB  OF  LEOISLATUBE. 

The  Legislature  has  power  to  select  and 
tax  the  business  of  issuing  and  redeeming  trad- 
ing stamps. 

[Ed.   Note.— For  other   cases,   see   Licenses, 
Dec  Dig.  I  5.*] 

2.  LiCSlVBBS    (i   7^>— RXASONABLBNSSS— PSE- 
SU1CFTI0N8. 

Every  presumption  is  in  favor  of  the  rea- 
sonableness of  a  tax  laid  by  the  Legislature; 


only  strong  considerations  can  avail  to  over- 
throw the  tax. 

[E3d.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  I  7*} 

3.  Constitutional  Law  (§  230*)  —  Dealing 

IN  TsADiNo  Stamps.  • 

The  license  tax  on  the  business  of  selling 
trading  stamps  to  merchants,  or  of  redeeming 
such  stamps  with  money  or  goods,  imposed  by 
Code  1906,  c.  82,  §§  2.  101,  is  not  forbidden  by 
any  provision  of  the  State  Constitution  or  the 
Fourteenth  Amendment  to  the  Federal  Consti- 
tution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  687;   Dec  Dig.  S  230.^] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  the  Sperry  &  Hutchinson  Company 
against  John  J.  Melton,  Sheriff.  Decree  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Chilton,  McOorkle  &  Chilton  and  John 
Hall  Jones,  for  appellant  T.  C.  Townsend 
and  Wm.  Q.  Donley,  for  appellee. 

ROBINSON,  J.  [11  The  Legislature  has 
deemed  It  proper  to  prescribe  that  a  license 
tax  of  five  hundred  dollars  shall  be  paid  on 
the  business  of  selling  to  merchants  ''trading 
stamps,  premium  stamps,  or  stamps  or  certi- 
ficates of  like  nature  or  character,"  and  on 
the  business  of  redeeming  such  stamps  or 
certificates  in  money  or  goods.  Code  1906, 
c  32,  |§  2  and  101.  The  plaintiff  is  engaged 
in  the  business  of  redeeming  trading  stamps 
which  it  issues  to  merchants.  It  complains 
that  this  license  tax  assessed  against  it,  for 
the  county  of  Kanawha,  prevents  it  from 
making  any  profit  on  the  business  which  it 
conducts  in  the  city  of  Charleston.  It  con- 
tends, therefore,  that  the  tax  is  illegal  and 
void.  The  plaintiff  does  not  present  a  case 
showing  that  the  tax  is  prohibitive  of  the 
trading  stamp  business.  The  case  it  does 
present  merely  shows  that  it  cannot  con- 
duct the  business  in  Charleston  at  a  profit 
after  paying  the  tax. 

Has  the  plaintiff  thus  shown  the  tax  to  be 
an  illegal  one?  In  considering  the  question 
it  is  unnecessary  to  inquire  whether  the  busi- 
ness of  the  plaintiff  is  within  the  police  pow- 
er and  subject  to  regulation  thereunder.  A 
great  part  of  the  plaintiff's  brief  is  devoted 
to  that  point  The  trend  of  the  decisions  is 
that  the  trading  stamp  business  is  not  one 
subject  to  control  under  the  police  power 
of  the  state.  A  recent  review  of  the  cases 
may  be  found  in  State  ex  rel.  Attorney  Gen- 
eral V.  Sperry  &  Hutchinson  Co.,  110  Minn. 
378,  126  N.  W.  120.  See,  also,  case  notes,  1 
Am.  &  Eng.  Ann.  Cas.  47,  and  12  Am.  &  Eng. 
Ann.  Cas.  521.  But  at  the  present  time  we 
need  not  express  an  opinion  on  this  point 
Though  the  business  may  not  be  within  the 
police  power,  the  state  unquestionably  has 
the  right  to  tax  it  Justly.  The  Legislature 
has  prescribed  a  license  tax  for  the  carry- 
ing on  of  many  lines  of  business  that  do  not 
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dlTBcOj  relate  to  the  pablk  healtb,  safety 
or  morals.  Snch,  for  example,  are  tlie  li- 
cense taxes  on  vendors  of  patent  rights,  on 
junk  dealers,  on  trayeling  vendors  of  sowing 
machines  and  musical  Instruments,  and  on 
the  owners  of  trading  houseboats.  It  Is 
entirely  legitimate  to  tax  a  privilege,  business 
or  occupation.  Of  course  there  must  be  rea- 
sonable classification,  and  no  unjust  discrim- 
ination. The  tax  must  be  equal  and  uniform 
in  relation  to  all  persons  of  the  same  class. 
But  where  a  tax  Is  imposed  in  compliance 
with  these  principles,  no  excuse  for  It  need 
be  sought  under  the  police  i)ower. 

The  sole  basis  for  the  argument  against 
the  legality  of  the  tax  Is  that  the  plaintiff 
will  not  be  able  to  carry  on  the  business  of 
issuing  and  redeeming  trading  stamps  In  the 
single  dty  of  Charleston,  if  It  Is  compelled 
to  pay  the  license  tax  which  the  officers  of 
Kanawha  county  are  seeking  to  collect  from 
it  under  the  statute  we  have  mentioned.  If 
the  fact  appeared  that  the  tax  has  been  fixed 
at  such  a  large  sum  as  to  be  absolutely 
prohibitive  of  the  trading  stamp  business 
throughout  the  state,  the  case  might  call 
for  a  decision  other  than  the  one  we  shall 
announce.  But  as  to  such  Instance  we  do 
not  decide.  The  record  of  this  case  does  not 
warrant  the  claim  that  the  statute  Is  one 
Intended  to  prohibit  the  business.  Plainly 
the  statute  is  not  In  terms  one  of  prohibitory 
character,  and  nothing  makes  it  appear  to 
be  such  In  fact  How  can  we  say  that  this 
license  tax  was  Intended  to  prohibit,  or  even 
to  control,  the  business  in  which  the  plain- 
tiff is  engaged?  It  is  not  disclosed  that  the 
business  throughout  the  state  is  not  a  prop- 
er subject  for  the  tax.  It  does  not  appear* 
that  the  tax  Is  even  oppressive  to  such  a 
line  of  business.  The  fact  that  the  plaintiff 
cannot  succeed  in  the  business  in  one  city  of 
the  state  If  it  must  pay  the  tax  for  the  coun- 
ty of  that  dty,  surely  cannot  avail  to  over- 
throw the  legitimacy  of  the  legislative  effort 
to  provide  a  revenue.  Though  the  plaintiff 
may  not  be  able  to  succeed  in  the  business 
under  the  tax,  for  all  we  are  told  there  may 
be  many  other  persons  engaged  In  It  that 
are  making  enormous  profits,  even  in  the 
city  the  plaintiff  mentions.  Yea,  for  all  we 
can  see  from  the  record,  It  may  be  that  the 
plaintiff  cannot  make  profits  because  of  the 
greater  business  success  that  has  attended 
these  other  persons  In  the  same  city.  More- 
over, it  may  be  that  the  plaintiff  entered  the 
local  field  too  late,  after  others  had  establish- 
ed a  lucrative  hold  under  the  tax,  or  that 
those  others  have  better  business  Intelligence 
and  management  than  the  plaintiff.  Certain 
it  is  that  the  failure  of  the  plaintiff  to  make 
profits  cannot  alone  brand  the  tax  as  unjust 
and  invalid.  '*The  reasonableness  or  unrea- 
sonableness of.  a  license  tax  cannot  be  deter- 
mined by  the  extent  of  the  business  of  a 
single  Individual.  There  may  be  competition, 
or  negligence  on  his  part,  or  other  consid- 


erations affecting  the  extent  of  the  business 
of  complainant**  Ballway  v.  City  of  At- 
talla,  118  Ala.  362,  24  South.  4S0.  We  cannot 
overthrow  the  tax  on  mere  assumption.  We 
must  speak  by  the  record* 

[2]  £2very  presumption  is  In  favor  of  this 
legislative  act  The  law-making  body  will 
be  presumed  to  have  proceeded  In  good 
faith,  for  the  public  good,  and  upon  sound 
reasons.  It  Is  proper  to  assume  that  the 
Legislature  had  before  it,  at  the  time  it  fixed 
this  tax,  information  as  to  the  extent  and. 
profitableness  of  the  trading  stamp  business 
in  this  state  which  justified  its  act  in  the 
premises.  The  act  will  be  presumed  to  be 
reasonable,  unless  the  contrary  appears  on 
the  face  of  the  law  itself,  or  is  established  by 
proper  evidence.  Gamble  v.  City  Council,  147 
Ala.  682,  d9  South.  353.  Plainly,  the  face 
of  the  law  itself  does  not  show  unreasonable- 
ness, unless  facts  that  we  know  nothing 
about  are  assumed.  As  we  have  said,  the  rec- 
ord contains  no  showing  of  the  unreasonable- 
ness of  the  tax,  except  as  gauged  by  the  im- 
proper standard  of  the  plaintiff*s  failure  to 
succeed  under  it  Here  the  words  of  Judge 
Cooley  are  applicable:  ''In  every  instance  the 
highest  consideration  should  be  paid  to  the 
determination  of  the  Legislature  that  a  tax 
should  be  laid.  It  is  not  lightly  to  be  as- 
sumed that  its  members  have  come  to  the 
examination  of  the  subject  with  any  other 
than  public  motives,  or  that  they  have  failed 
to  give  it  due  Investigation  or  refiection.  The 
presumption  on  the  other  hand  must  always 
be  that  they  have  considered  it  with  honesty 
and  fair  purpose,  and  that  their  action  is 
the  result  of  their  deliberate  judgment  And 
with  all  these  presumptions  tending  to  sup- 
port the  legislative  action,  it  would  seem 
but  reasonable  and  proper  that  the  courts 
should  support  It  when  not  clearly  satisfied 
that  an  error  has  been  committed.**  1  Coot 
ley  on  Taxation  (3d  Ed.)  184. 

The  amount  of  the  tax,  judged  in  connec- 
tion with  what  we  may  personally  think 
about  the  opportunities  and  results  In  the 
trading  stamp  business,  cannot  properly  be 
raised  for  decision.  Yet  on  such  assumption 
we  must  render  decision  against  the  validity 
of  the.  tax  if  at  alL  It  Is  unfair  to  Impute 
to  the  Legislature  a  purpose  to  kill  a  busi- 
ness indirectly  by  tax.  Bather  shall  we  Im- 
pute to  it  a  purpose  to  raise  revenue  from  a 
source  that  It  investigated  and  found  to  be 
of  such  lucrative  character  as  to  warrant 
the  tax  applied  thereon.  In  the  words  of  the 
late  Chief  Justice  Fuller:  'The  general  leg- 
islative purpose  Is  plain,  and  the  intention  to 
prohibit  this  particular  business  cannot  proxH 
erly  be  imputed  from  the  amount  of  the  tax 
payable  by  those  embarked  in  it"  Williams 
V.  Fears,  179  U.  S.  275»  21  Sup.  Ot  130,  45 
L.  Ed.  186. 

The  tax  extends  to  all  of  a  class.  Every 
person  in  the  particular  vocation  must  pay 
It    So  it  has  been  made  to  conform  to  the 
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rule  for  reawmable  cUuMlilcatiaii,  and  for 
equality  and  uniformity.  There  is  no  aem- 
blanoe  of  discrimination  In  favor  of  one  per- 
son engaged  in  the  business  as  against  an- 
other engaged  In  the  same  business.  Trad- 
ing stamp  merchants,  if  such  they  may  be 
called,  or  trading  stamp  dealers  and  re- 
deemers, surely  stand  In  a  noyel  and  distinct 
class  by  themselves.  They  do  a  business  that 
is  quite  different  from  ordinary  merchants. 
They  are  plainly  distinguished  from  store- 
keepers who  sell  for  cash  or  credit  and  deal 
In  goods  after  the  ordinary  methods^  So  it 
lias  been  held:  "A  city  ordinance,  imposing 
upon  persons  engaged  in  the  business  of  fur- 
nishing trading  stamps  to  merchants  to  be 
distributed  among  their  customers  for  use  in 
tike  purchase  of  other  merchandise,  a  larger 
tax  than  that  imposed  upon  merchants  car- 
rying on  an^  ordinary  mercantile  business, 
is  not  violative  of  the  constitutional  provi- 
sion requiring  uniformity  of  taxation."  Gam- 
ble V.  City  Council,  supra.  If  these  trading 
stamp  dealers  are  advertising  agents  as 
claimed  by  the  plaintiff,  they  Indeed  stand  in 
a  distinct  class  as  such.  They  do  not  at  all 
operate  as  advertising  agents  usually  .do, 
and  are  distinguishable  from  the  ordinary 
class  of  that  line  as  a  class  by  themselves. 
AdvertisLug  agents  do  not  ordinarily  issue 
orders  for  merchandise  and  keep  on  hand 
merchandise  for  the  redemption  of  those  or- 
dera  The  very  description  which  the  plain- 
tiff gives  of  its  business  satisfies  any  mind 
that  the  business  is  in  a  class  by  itself — ^that 
there  is  none  other  like  it  The  rule  for 
reasonable  classification  has  been  fulfilled  by 
the  act  fixing  the  tax  in  question.  'The 
power  of  the  state  to  distinguish,  select  and 
classify  objects  of  taxation  has  a  wide  range 
of  discretion.  Classification  must  be  reason- 
able^ but  there  is  no  precise  application* of 
the  rule  of  reasonableness,  and  t^ere  cann^ 
be  an  exact  exclusion  or  inclusion  of  persons 
and  things."    1  Cooley  on  Taxation  (3d  Bd.) 

[3]  The  Legislature  had  the  power  to  se- 
lect and  justly  tax  the  trading  stamp  busi- 
ness; and  the  presumption  that  it  has  placed 
a  reasonable  tax  thereon  has  not  been  over- 
thrown. The  tax,  as  far  as  appears  in  this 
case,  does  not  contravene  any  provision  of 
the  State  Constitution  or  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  Let 
the  decree  be  affirmed. 
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(Supreme  Court  of  North  Carolina.    April  19» 

1911.) 

njBOTBiorrr  (i  19*)— Injubixs  Inoxdsht  to 
PxoDucnoN— Nboijobnob. 

In  an  action  for  the  death  of  a  servant  of  a 
contractor  repairing  a  store,  caused  by  an  elec- 


stalled  by  defendant  on  the  applicatloil  of  the 
contractor,  evidence  held,  by  divided  court,  to 
justify  a  recovery  against  defendant 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  S  19.*] 

Appeal  from  Superior  Court,  Durham  Coun. 
ty;    W.  J.  Adams,  Judge. 

Action  by  B.  R.  Houston  against  the  Dur- 
ham Traction  Company  and  others.  Judg- 
ment for  plalntiif,  and  defendants  appeaL 
Affirmed  by  divided  court. 

Foushee  St  Foushee  and  Bryant  St  Brog- 
den,  for  appellants.  Bramham  &  Brawley 
and  Guthrie  &  Quthrle,  for  appellee. 

PEIR  CURIAM.  The  court  being  evenly 
divided  in  opinion  (MANNING,  J.,  not  sit- 
ting), CIiARK  and  HOKE^  JJ.,  voting  to 
affirm  and  WAUCER  and  BROWN,  JJ.,  vot- 
ing for  new  trial,  the  judgment  stands  af- 
firmed. 

On  Rehearing. 

CULRK,  C.  J.  This  is  a  petition  to  rehear 
this  case,  T^bich  was  affirmed  by  an  evenly 
divided  court 

PlalntilTs  intestate  was  a  young  man  19 
years  of  age,  working  as  a  hand  for  con- 
tractors in  the  basement  of  a  store  which 
was  being  repaired  by  them  for  the  owner  in 
consequence  of  damages  from  fire.  On  the 
application  of  the  contractors,  the  defendant 
traction  company  supplied  them  with  three 
incandescent  lights,  swinging  on  cords  40  or 
50  feet  in  length,  so  as  to  enable  the  work- 
men to  move  the  lights  from  place  to  place 
as  occasion  required,  in  order  to  see  how  to 
perform  their  duties.  The  electric  current 
for  lighting  these  lights,  together  with  the 
lights  and  cords,  was  furnished  by  the  de- 
fendant The  plalntlfTs  intestate  was  killed 
on  Monday,  December  2l8t,  and  the  new 
'basement  floor  of  cement  had  been  put  down 
on  Thursday,  December  18th,  three  days  • 
before  his  death.  At  the  time  Of  his  death, 
this  basen^ent  floor  had  not  thoroughly  dried 
out  and  water  was  standing  on  it  in  some 
places,  and  it  was  damp  all  over.  He  was 
standing  on  this  floor  at  the  time  of  his 
death.  There  were  no  obstructions  on  the 
floor  which  could  have  caused  him  to  fall. 
His  tool  box  was  in  a  comer  of  the  room, 
and  in  going  to  the  tool  box  the  intestate 
had  to  pass  the  light  under  which  his  body 
was  found.  It  was  necessary  for  Mm  to 
get  some  of  these  tools  to  perform  his  wofk, 
and  he  could  not  have  seen  how  to  get  his 
tools  without  moving  the  light  and  carrying 
it  with  him.  He  had  just  resumed  his  work 
after  dinner,  and,  handing  a  stepladder  to 
his  brother,  who  was  also  working  in  the 
building,  plaintifTs  intestate  turned  and 
walked  towards  his  tool  box.  Two  or  three 
second  after  handing  his  brother  the  lad- 
der, his  brother  saw  deceased's  body  lying 
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swinging  to  and  fro,  banging  directly  over 
him.  Intestate  did  not  speak  after  he  fell 
to  the  floor.  The  light,  before  deceased  went 
to  it,  was  hanging  upon  the  wall,  still  burn- 
ing. When  his  body  was  discovered  lying 
under  It,  the  light  was  swinging  to  and  fro. 
No  one  had  been  near  It,  or  could  have  caus- 
ed it  to  swing  to  and  fro,  except  the  Intes- 
tate. 

The  electric  light  Into  which  the  Incandes- 
cent glass  globe  screwed  was  a  brass  socket. 
There  was  place  for  two  screws  in  the  sock- 
et, which  held  the  brass  cap  oyer  the  exposed 
wires  in  the  interior  of  the  socket  One  of 
these  brass  screws  was  out  of  the  socket  and 
missing,  and  the  cap  on  the  socket  was  rais- 
ed, so  that  the  wiring  inside  the  brass  socket 
was  pulled  up.  The  wires  inside  the  brass 
socket  were  exposed  just  under  the  cap,  and 
these  wires  were  touching  the  sides  of  the 
brass  cap.  The  current  for  these  artificial 
lights,  as  well  as  the  sockets  and  cords  at- 
tached thereto,  was  furnished  by  the  de- 
fendant company.  It  was  an  alternating 
light,  and  the  voltage  in  such  currents  is 
from  104  to  110  volts.  Tests  made  on  the 
voltage  of  this  light,  immediately  after  the 
death  of  plaintifiTs  intestate,  showed  that  the 
voltage  was  between  260  and  280  volts.  It  is 
much  more  dangerous  to  stand  on  a  wet 
floor  than  to  stand  on  a  dry  floor  when  com- 
ing in  contact  with  an  electric  current 

Dr.  Graham,  a  medical  expert  in  reply  to 
hypothetical  questions,  gave  it  as  his  opin- 
ion that  the  death  of  plaintiff's  intestate 
was  caused  "by  paralysis  of  the  heart  from 
the  electric  current"  A  member  of  the  po- 
lice force  testified  that  he  went  to  the  spot 
immediately  after  the  death  of  plalntilTs  in- 
testate, that  he  examined  the  socket  as  soon 
as  he  got  there,  found  one  of  the  screws 
loose  and  the  other  pulled  out,  and  that  he 
could  see  the  inside  of  the  brass  lining.  The 
intestate  was  young  and  in  good  health. 

Upon  the  above  evidence,  which  must  be 
taken  as  true  upon  a  motion  to  nonsuit,  though 
there  was  some  confiict  in  regard  to  some 
features  of  it,  the  motion  to  nonsuit  was 
properly  refused.  There  was  evidence  tend- 
ing to  show  that  the  death  of  plaintiff's  in- 
testate was  caused  by  the  defective  condi- 
tion of  the  wires,  with  which  he  might  have 
come  In  contact  when  he  took  up  the  mova- 
ble light  to  see  how  to  get  his  tools.  There 
was  no  evidence  tending  to  show  death  from 
apoplexy  or  heart  disease,  or  any  other 
cause.  The  matter  was  properly  left  to  the 
jury.  ''If  the  circumstances  be  such  as  to 
raise  more  than  mere  conjecture,  the  judge 
cannot  pronounce  upon  their  sufiSciency  to 
establish  the  fact,  but  must  leave  them  to  be 
weighed  by  the  jury,  whose  exclusive  prov- 
ince it  is  to  decide  the  effect  of  the  testimo- 
ny,** as  was  said  by  Judge  Battle  in  Jordan 
V.  Lassiter,  61  N.  C  181.  To  the  same  ef- 
fect: McMUlan  v.  Railroad,  126  N.  C.  725, 
86  &  BL 129;  Williams  r.  RaUroad,  140  N.  O. 


627,  68  S.  B.  448.    And  Indeed  our  authoritiee 
are  uniform. 

The  deadly  current  of  electricity  furnished' 
by  the  defendant  passes  through  the  ether, 
imperceptible  by  any  of  the  natural  senses 
of  man.    In  Mitchell  v.  Electric  Co.,  129  N.  C. 
169,  39  S.  E.  801,  55  L.  R.  A.  898,  85  Am. 
St.  Rep.  735,  the  court  said,  speaking  of  this 
powerful  agency  which  passes  unseen,  un- 
heard, odorless,  and  without  any  warning 
of  its  dangerous  presence:    "In  behalf  of 
human  life  and  the  safety  of  mankind  gen- 
erally, it  behooves  those  who  would  profit 
by  the  use  of  this  subtle  and  violent  ele- 
ment of  nature  to  exercise  the  greatest  de- 
gree  of  care  and  constant  vigilance  in  In-^ 
specting  and  maintaining  the  wires  in  per- 
fect condition."     In  this  case  the  reading* 
of  their  instruments  showed  negligence  on< 
their  part  in  sending  an  excessive  voltage- 
over  their  wires.    If  directly  after  the  death 
of  the  deceased  the  socket  was  in  the  con- 
dition described  by   the  witness,   and  the- 
voltage  was  excessive,  as  shown  by  their 
own  meter,  this,  taken  In  connection  with 
the  evidence  of  the  expert  above  quoted  and 
the  absence  of  evidence  tending  to  show  any 
other  cause  of  death,  was  sufficient  to  submit 
the  case  to  the  Jury.     There  was  evidence 
that  when  the  ground  was  wet,  as  was  here, 
the  voltage  received  by  the  intestate,  if  it 
passed  through  him,  was  double  the  voltage 
of  260  volts  shown  by  the  meter,  and  was 
sufficient  to  cause  death.    The  evidence  was 
sufficient  to   authorize   a   finding  that   the^ 
death  of  the  Intestate  was  not  the  "mere 
happening  of  a  casualty." 

The  second  assignment  of  error  cannot  be- 
sustained.  The  court  charged  the  Jury:  **If 
you  find  from  the  evidence  that  the  defend- 
ant was  employed  by  Houston  &  Christian  to> 
install  lights,  to  be  moved  in  the  building 
from  place  to  place  for  the  convenience  of 
Houston  &  Christian  and  their  employes 
while  ^gaged  in  repairing  the  building,  that 
these  lights  were  put  in  on  December  19th, 
and  that  on  December  21st  the  Intestate  was 
in  the  employ  of  Houston  &  Christian,  and 
while  in  the  prosecution  of  his  work,  and 
acting  In  the  scope  of  his  authority,  took 
hold  of  the  electric  appliances  so  as  to  en- 
able him  better  to  perform  his  work,  and' 
that  upon  doing  so  the  current  of  electricity 
was  transmitted  from  the  appliances  to  his 
body,  and  he  was  thereby  killed,  this  would' 
constitute  prima  fade  negligence  on  the  part 
of  the  defendant  and  it  would  be  incumbent 
on  the  defendant  to  rebut  such  prima  facie 
evidence."  This  is  not  a  charge  that  the 
burden  of  the  issue  was  shifted  to  the  de- 
fendant, or  that  there  was  any  presumption 
of  law  in  plaintiff's  favor,  but  is  merely  an 
instruction  that  if  the  Jury  should  find  that 
state  of  facts  It  was  Incumbent  upon  the 
defendant  "to  go  forward  with  its  proof,**  in 
accordance  with  what  was  said  by  Mr.  Jus- 
tice  Walker  in  Stewart  v.  Carpet  Co.»  138^ 
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N.  a  66,  50  8.  B.  562;  Ck>x  T.  Railroad,  149 
N.  C.  117,  62  S.  B.  884;  Winslow  v.  Hard- 
wood Co.,  147  N.  C.  275,  60  S.  a  1130;  Dail 
y,  Taylor,  151  N.  O.  285,  66  S.  B.  135,  28 
L.  R.  A.  (N.  S.)  949;  Marcom  v.  Railroad, 
126  N.  C.  200,  35  S.  B.  423;  Overcash  v. 
Electric  Co.,  144  N.  C.  572.  57  S.  B.  377.  In 
these  last  two  cases  the  court  said:  "When 
a  derailment  is  shown,  a  prima  fade  case 
is  made  out,  and  the  burden  Is  upon  the  de- 
fendant to  show  that  the  Injury  was  occa- 
sioned by  an  accident'*  In  Shearman  &  Red- 
field  on  Negligence,  S  58,  which  is  approved 
in  Dan  V.  Taylor,  supra,  It  Is  said:  "The 
plaintiff  Is  not  bound  to  prove  more  than 
enough  to  raise  a  fair  presumption  of  negli- 
gence on  the  part  of  the  defendant  and  a 
resulting  injury  to  himself.  Having  done 
this,  he  is  entitled  to  recover,  unless  the  de- 
fendant produces  evidence  to  rebut  the  pre- 
sumption.'' 

The  third  error  alleged  is  the  failure  to 
give  the  following  prayer:  "If  you  find  from 
the  evidence  in  this  case  that  the  wires, 
lights,  and  socket  were  in  good  condition 
wh&ok  put  in,  then  the  defendant  would  not 
be  responsible  for  any  defect  that  might 
arise  from  the  use  or  handling  of  the  same 
by  others."  In  Blectric  Co.  v.  Letson,  135 
Fed.  969,  68  O.  0.  A.  453,  the  court  said: 
"The  contention  of  the  company  amounts  to 
this:  That  if  the  wires  were  properly  in- 
stalled it  cannot  be  held  responsible  for  their 
being  out  of  repair,  unless  it  is  proved  that 
they  got  out  of  repair  through  its  fault  But 
this  loses  sight  of  the  duty  of  the  company, 
not  only  to  make  the  wires  safe  at  the  start, 
bnt  to  keep  them  so.  They  must  not  only 
be  pnt  in  order,  but  kept  in  order.  The  ob- 
ligation is  a  continuing  one.  The  safety  of 
patrons  and  the  public  permits  no  intermis- 
sion. Constant  oversight  and  repair  are  re- 
quired and  must  be  furnished.  Ctstomers 
who  contract  for  a  harmless  current  to  light 
their  houses  are  entitled  to  rely  upon  such 
inspection  and  repairs  as  will  effectually 
guard  them  against  a  dangerous  current 
They  cannot  guard  themselves.  Any  attempt 
to  do  so  would  expose  them  to  immediate 
peril.  Th^  must  take  and  use  the  current 
on  trust,  relying  upon  the  protection  of  the 
company.  In  view  of  this,  when  a  deadly 
current  enters  a  customer's  house  and  kills 
him,  it  is  not  too  much  to  call  upon  the  com- 
pany  to  explain  the  existence  of  the  defect 
which  caused  the  tragedy." 

In  light  &  Power  Co.  v.  Amtson,  157  Fed. 
640,  87  C.  C  A.  1,  the  facts  were  almost 
Identical  with  this.  A  laborer  seeking  to  get 
his  tools  In  a  basement  where  he  was  do- 
ing some  repair  work  was  killed  from  a 
shock  caused  by  an  excessive  current  of  elec- 
tricity, and  the  verdict  and  judgment  ob- 
tained in  the  United  States  Circuit  Court 
was  affirmed  in  the  Circuit  Court  of  Ap- 


peals. In  Hoboken  Go.  v.  Blectric  Co.,  71 
N.  J.  Law,  430,  58  Atl.  1082,  the  Supreme 
Court  of  New  Jersey,  in  passing  upon  the 
contention,  made  also  In  this  case,  that  the 
employes  of  the  deceased  were  Independent 
contractors,  held:  "An  electric  company,  be- 
fore sending  its  current  for  lighting  purposes 
through  the  apparatus  Installed  In  a  build- 
ing by  other  parties,  is  bound,  on  its  own 
responsibility,  to  make  reasonable  Inspection 
of  the  apparatus  to  see  whether  it  is  fit  for 
usa"  In  Blectric  Co.  v.  Lawrence,  31  Colo. 
301,  73  Pac.  39,  the  decision  is  to  the  same 
effect 

The  fourth  assignment  of  error  is  the  Re- 
fusal of  the  court  to  submit  a  fourth  Issue 
as  to  contributory  negligence.  It  has  been 
repeatedly  held  that  this  court  will  not 
sustain  an  objection  to  the  Issues,  if  they 
are  such  that  every  phase  of  the  contention 
of  the  parties  can  be  submitted  to  the  jury. 
Humphrey  v.  Church,  109  N.  C.  132,  13  S.  B. 
793,  and  cases  there  cited.  Besides,  if  the 
Intestate  was  killed  by  the  excessive  voltage 
caused  by  the  negligent  condition  of  the  ap- 
paratus furnished  him,  which  is  the  finding 
of  the  jury,  there  was  no  evidence  tending 
to  show  contributory  negligence  on  his  part 

The  fifth  exception  for  permitting  plain- 
tiff to  introduce  certain  rules  and  regulations 
in  evidence  was  harmless,  as  the  court  in  its 
charge  withdrew  the  evidence  of  the  rules 
from  the  consideration  of  the  jury.  Wilson 
V.  Mfg.  Co.,  120  N.  a  94,  26  S.  B.  629,  and 
cases  cited  thereto  in  the  annotated  edition. 

The  sixth  assignment  of  error  for  permit- 
ting the  medical  expert  to  answer  the  ques- 
tions put  to  him  cannot  be  sustained.  Bvery 
fact  embraced  in  the  hypothetical  question 
had  been  shown  in  evidence,  and  it  was 
admitted  that  Dr.  Graham  was  a  medical 
expert 

The  seventh  exception  was  to  the  evidence 
as  t6  the  socket  having  been  approved  by  the 
National  Board  of  Fire  Underwriters.  This 
evidence  was  withdrawn  from  the  jury  by 
the  court 

After  a  careful  review  of  the  evidence, 
the  charge,  and  the  exceptions,  we  find  no 
error. 

Petition  dismissed. 

HOKE,  J.,  concurs  in  result  WALKEIR 
and  BROWN,  JJ.,  dissenting. 

(156  N.  c.  47) 
JOHNSON  T.  LASSITBR. 

(Supreme  Court  of  North  Carolina.    April    26, 

1911.) 

1.  Bills  and  Notes  (§  147*)— Nonnkgotia- 
BLE  Instrument. 

Under  Revisal  1905,  S  2161,  defining  a  ne- 

fotiable  instrument  as  one  payable  to  the  or^ 
er  of  a  specified  person,  or  to  bearer,  a  note 
payable  to  a  person  named  is  nonnegotiable. 

[E3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  363 ;   Dec.  Dig.  |  147.*] 
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2.  BXIX8  AND  Notes   (|   170*)-'NKaoTiABiA 

IlTBTBUMVNTS— "INDOBSEICENT.'' 

The  term  "indorsement**  in  Reyisal  1905,  S 
2151,  providing  that-an  instrument  is  payable  to 
bearer  when  the  only  or  last  indorsement  is  an 
Indoisement  in  blank,  applies  only  to  negotiable 
instruments,  and  a  blank  indorsement  on  a  non* 
negotiable  note  does  not  thereby  make  the  in- 
strument negotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  368;  Dec.  Dig.  S  170.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  8561-3566;   yoI.  8,  p.  7686.] 

8.  Bills  and  Notes  (|  146*)— Neootiabla  Iif  • 

BTSUMBNTS— Statutes. 

Code  1883,  §S  41,  50,  relating  to  negotiable 
instruments  and  the  liability  of  indorsers  there- 
on, being  omitted  in  Reyisal  1905,  are  repealed 
by  section  5453  thereof,  repealing  all  laws  not 
contained  in  the  revisal,  with  certain  exceptions 
and  limitations. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  361;  Dec.  Dig.  §  146.*] 

4.  Bills  and  Notes  (§  275*)— Bonds  (I  78*)— 

NONNEOOTIABLB      iNflTBUMENTS  —  LOABILITr 

OF  Pabties— As  Bond. 

The  rights  of  the  parties  to  a  nonne^otiable 
note  under  seal,  not  subject  to  Revisal  1905,  de- 
fining negotiable  instruments  and  the  liability 
of  parties  thereto,  are  governed  by  the  common 
law,  and  the  instrument  is  a  nonnegotiable  bond. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Sf  738-741 ;  Dec  Dig.  1 275;* 
Bonds,  Cent  Dig.  i  75;  Dec.  Dig.  §  78.*] 


6.  Bills  and  Notes  (§{  275^  395*)— Indobse- 

HENT  OF  NONNEOOTIABIX  iNSTBUliENTS— LI- 
ABILITT. 

An  indorser  of  a  ^ast-due,  nonnegotiable 
instrument,  containing  indorsements  of  partial 
payments,  is  liable  as  a~  guarantor  of  the  pay- 
ment thereof,  and  he  is  not  entitled  to  notice 
of  dishonor. 

[Kd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  S§  738-741,  996-1021;  Dec. 
Dig.  {§  275.  305.*] 

Appeal  from  Superior  Court,  Guilford 
County;    Lyon,  Judge. 

Action  by  T.  C.  Johnson  against  W.  B. 
Lasslter.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Afilrmed. 

On  the  25th  of  April,  1907,  the  plaintiff 
sold  to  the  defendant,  W.  B.  Lasslter,  a  tract 
of  land  for  $2,000,  and  accepted  in  part  pay- 
ment two  notes  under  seal.  One  of  these 
notes  was  for  $300  and  executed  December 
29i,  1902,  payable  six  months  from  date  to 
S.  H.  Carter,  and  the  other  was  for  $200 
and  executed  August  17, 1903,  payable  on  de- 
mand to  said  Carter.  The  name  of  S.  H. 
Carter  was  written  on  the  back  of  each  of 
said  notes,  on  August  25,  1906,  and  the  name 
of  the  defendant  was  written  on  the  back 
of  each  of  said  notes,  on  the  25th  day  of 
April,  1907,  the  day  he  bought  the  land  from 
the  plaintiff.  The  foUowing  payments  were 
made  on  the  first  note:  $25,  January  8, 1905, 
and  $100,  January  18,  1906 ;  and  on  the  sec- 
ond note,  $25,  November  10,  1904.  The  de- 
fendant resisted  a  recovery  upon  the  ground 
that  no  noUoe  of  dishonor  was  given  him, 
and  because  the  plaintiff  had  not  prosecuted 
with  diligence  his  claim  against  the  makers 
of  the  notes.    The  judge  presiding  held  that 


the  defendant  was  not  entitled  to  notice,  and 
that  he  was  bound  absolutely  on  his  indorse- 
ment   The  defendant  excepted  and  appealed. 

J.  A.  Spence,  for  appellant^  Sapp  &  Wil- 
liams, for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  The  paper  writings  in  contro- 
versy are  nonnegotiable  under  the  negotiable 
■Instrument  law,  because  they  are  not  pay- 
able *'to  the  order  of  a  specified  person  or 
to  bearer."  Revlsal  1905,  S  2151.  This  is 
the  construction  placed  upon  this  section  by 
Mr.  Mordecai  in  his  treatise  on  the  nep;otia- 
ble  instrument  law,  and  it  is  strengthened 
by  reference  to  sections  2158,  2276,  and  2334 
of  the  Revlsal. 

[21  They  were  not  made  negotiable  by  in- 
dorsement under  section  2159  of  the  Revlsal, 
providing  that  an  instrument  is  payable  to 
bearer  (5)  "when  the  only  or  last  indorse- 
ment  is  an  indorsement  in  blank."  The  term 
"Indorsement"  is  frequently  used  to  describe 
the  act  of  writing  on  the  back  of  a  paper, 
without  reference  to  the  character  of  the 
paper,  but  strictly  it  applies  only  to  negotia- 
ble Instruments,  and,  as  said  in  Norton  on 
Bills,  page  106:  "It  has  its  origin  in  and  is 
confined  to  negotiable  instruments."  It  is 
in  this  sense  it  is  used  in  Revlsal,  f  2159. 
If  a  broader  meaning  is  adopted  and  it  ap- 
plies to  any  nonnegotiable  Instrument,  it 
must  apply  to  all,  as  there  is  no  qualiflca^ 
tlon  in  the  language  used. 

These  two  sections  (2151  and  2159),  in  the 
exact  language  contained  in  our  statute,  were 
construed  by  the  Supreme  Court  of  Ken- 
tucky, in  Wettlaufer  v.  Baxter,  137  Ky.  362. 
125  S.  W.  741,  26  L.  B.  A.  (N.  S.)  804.  The 
court  says:  "The  negotiable  instrument  act 
is  not  a  new  law.  It  Is  with  few  exceptions 
merely  the  codification  of  old  laws  that  were 
in  force 'and  effect  by  virtue  of  judicial  pro- 
nouncement or  legislative  enactment,  and 
generally  uniform.  *  *  *  If  there  is  any 
doubt  about  the  meaning  of  any  of  its  provi- 
sions, and  that  doubt  can  be  solved  by  a 
reference  to  the  law  merchant  as  it  waa 
theretofore  administered,  this  law  should  be 
looked  to,  and  the  act,  If  practicable,  given 
such  a  construction  as  will  make  it  harmo- 
nize with  the  general  principles  of  commer- 
cial law  in  force  before  its  enactment 
•  •  •  'The  usual  form  of  negotiable  i>a- 
per  is  a  provision  for  payment  to  "order"  or 
"bearer." '  These  or  similar  words  are  in  gen- 
eral necessary  to  its  negotiability,  and  are 
often  required  by  statute,  but  a  note  which 
is  nonnegotiable  for  want  of  such  words  is 
still  a  valid  note  and  may  be  declajred  on  as^ 
such.  Bills  payable  to  bearer  were  formerly 
held  to  be  nonnegotiable,  as  being  without 
words  of  transfer;  but  they  are  now  rec- 
ognized as  negotiable  and  transferable  by 
delivery.  Making  the  instrument  payable  *to^ 
the  order  of  a  person  named  is  the  same  as 
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to  sndi  person  'or  order*;  and  In  Uke  mui- 
ner  to  a  person  named,  'or  bearer/  is  the 
same  In  effect  as  to  bearer.'  *  *  *  It 
wlU  thus  be  seen  that  It  was  aniformly  held 
that.  In  order  to  make  a  note  or  a  bill  ne- 
aoUable,  the  words  to  order'  or  'to  bearer/ 
or  equivalent  words,  must  be  used  In  the 
body  of  the  note.  It  will  be  kept  in  mind, 
however,  that  the  absence  of  these  words  do 
not  affect  the  yalidity  of  a  note,  or  render 
it  nontransferable  or  nonassignabla  Their 
only  effect  is  to  make  the  instrument  nego- 
tiable, and  thereby  cut  off  defenses  that  the 
maker  or  either  of  the  parties  to  the  paper 
might  have  and  make  against  a  holder  in 
due  course,  if  the  note  was  not  negotiable. 
The  negotiable  instrument  act  does  not  ap- 
ply to  or  affect  the  rights  or  liabilities  of 
persons  on  paper  that  is  not  within  its  mean- 
ing negotiable.  •  *  *  This  note,  in  our 
opinion,  which  was  payable  to  Baxter  alone, 
and  did  not  contain  the  words  'to  order*  or 
*bearer,'  was  not  a  negotiable  instrument 

*  *  ^  But  the  argument  is  further  made 
that  as  Baxter  indorsed  the  note  in  blank — 
that  is,  signed  his  name  on  the  back  of  it 
without  any  other  words — ^he  thereby  con- 
verted the  note  into  a  negotiable  Instrument 
It  is  true  that  section  9  of  the  act  provides 
that  the  instrument  is  payable  to   bearer 

*  *  *  when  the  only  or  last  indorsement 
is  an  indorsement  in  blank';  but  this  does 
not  mean  that  the  indorsement  in  blank  con- 
yerts  a  note  nonnegotlable  on  its  face  and' by 
its  terms  into  a  negotiable  note.  This  con- 
struction would  enable  the  person  who  last 
signed  his  name  on  the  back  of  the  note  to 
change  entirely  the  contract  as  entered  into 
between  the  parties,  and  have  the  effect  of 
making  .the  maker,  payee,  and  all  prior  in- 
dorsers  liable  upon  a  negotiable  instrument 
when  they  intended  to  and  only  became  lia- 
ble upon  a  note  that  was  not  negotiable,  and 
this,  as  can  readily  be  seen,  would  be  a  most 
Important  and  material  change  in  the  obli- 
gation assumed  by  them  when  they  signed 
the  paper.  To  give  the  act  this  construction 
would  place  it  in  the  power  of  any  indorser 
who  chose  to  sign  his  name  in  blank  to 
change  by  this  act  the  entire  character  of 
the  paper,  as  well  as  the  rights  and  liabil- 
ities of  the  parties  to  it  It  would  make  the 
character  of  the  paper  depend  upon  the  man- 
ner of  the  indorsement,  and  not  upon  the 
terms  expressed  in  the  paper.  Thus,  if  A. 
indorsed  it  in  blank  to  B.,  it  would  be  ne- 
gotiable; but  if  B.  indorsed  it  specially  to 
d,  it  would  be  nonnegotlable.  Manifestly 
It  was  not  intended  that  the  mere  indorse- 
ment of  the  note  by  a  remote  or  other  in- 
dorser should  have  this  effect  When  a  pa- 
per is  started  on  its  Journey  into  the  com- 
mercial world,  it  should  retain  to  the  end 
the  character  given  to  it  in  the  beginning 
and  written  into  its  face.  If  it  was  intend- 
ed to  be  a  negotiable  instrument,  and  was 
so  written,  it  should  continue  to  be  one.  If 
It  was  intended  to  be  a  nonnegotlable  instru- 


ment»  and  was  so  wrltteiit  It  should  so  re- 
main. Then  every  one  who  puts  his  name  on 
it  as  well  as  every  one  who  discounts  or  pur- 
chases it  will  need  only  to  read  it  to  know 
what  it  is  and  what  his  rights  and  liabili- 
ties are.  In  our  opinion  section  9  was  mere- 
ly intended  to  describe  or  designate  the  con- 
ditions under  which  a  note  negotiable  on  its 
face  might  become  payable  to  bearer,  and 
was  not  intended  to  apply  to  a  note  not  on 
its  face  or  by  its  terms  negotiable." 

[3]  Nor  are  they  negotiable  by  indorsement 
under  sections  41  and  60  of  the  Code  of  1883, 
as  construed  in  Spence  v.  Tapscott,  93  N.  €. 
246,  because  both  of  those  sections  are  omit- 
ted in  the  Revisal  of  1905,  which  went  into 
effect  on  the  1st  day  of  August,  1905,  before 
the  writings  were  indorsed,  and  section  5453 
of  the  Bevisal  provides  that  "all  public  and 
general  statutes  not  contained  in  this  Re- 
visal are  hereby  repealed,  with  the  excep- 
tions and  limitations  hereinafter  mentioned," 
and  these  sections  are  not  within  "the  ex- 
ceptions and  limitations  hereinafter  men- 
tioned." 

[4]  The  rights  of  the  parties  must  there- 
fore be  determined  at  common  law,  which  is 
in  force,  and  the  writings,  being  under  seal, 
are  bonds  at  common  law  and  nonnegotlable. 
Parker  v.  Latham,  44  N.  C.  138. 

Originally  promises  to  pay,  whether  under 
seal  or  not,  were  not  assignable  nor  nego- 
tiable; the  reason  given  being  that  the  con- 
tract created  a  strictly  personal  obligation 
between  the  creditor  and  the  debtor,  and 
that  to  permit  assignment  or  negotiation 
would  encourage  litigation.  As  trade  ad- 
vanced and  mercantile  transactions  became 
enlarged,  it  was  found  that  this  rule  elim- 
inated one  of  the  principal  elements  of  val- 
ue, and  a  custom  gradually  prevailed  among 
the  merchants  of  negotiating  bills  of  ex- 
change and  promissory  notes. 

A  dispute,  however,  arose  between  the 
merchants  and  the  law  courts,  as  to  wheth- 
er a  note  was  within  the  custom  of  the 
merchants,  and  Lord  Holt  held,  in  Clark  v. 
Martin,  1  Balk.  129,  it  was  not.  As  a  re- 
sult the  Statute  of  Anne  was  passed,  which 
made  notes  assignable  and  indorsable,  and 
soon  thereafter  it  was  held  that  nonnego- 
tlable notes,  although  not  mentioned,  were 
embraced  in  the  statute.  Norton  oh  Bills, 
6;  Bircbell  v.  Sloarch,  2  Ld.  Ray.  1545;  Smith 
V.  Kendall,  6  Term,  123.  It  was  also  held 
that  notice  of  dishonor  need  not  be  given 
to  the  indorser  of  a  nonnegotlable  paper. 
Byles  on  Bills,  447. 

In  this  country  there  is  much  difference 
of  opinion  as  to  the  effect  of  the  indorsement 
in  blank  of  a  nonnegotlable  paper. 

In  Richards  v.  Warring,  ^40  N.  T.  582,  the 
court  speaking  of  this  question,  says: 
"When  a  party  writes  his  name  on  the  back 
of  a  note  not  negotiable,  as  there  is  no  con- 
tract of  indorsement  the  courts  endeavor 
to  prevent  the  utter  failure  of  the  contract 
by  giving  it  effect  in  some  other  way,  as  by 
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allowing  the  bolder  to  OTerwrlte  the  Indora- 
er's  name  with  the  real  contract  implied  by 
law,  or  recover  against  him  as  a  maker  or 
guarantor  of  the  note. 

In  Sweetser  v.  French,  13  Mete.  (Mass.) 
202,  it  was  held  that  the  indorsee  was  au- 
thorized to  write  above  an  indorsement  in 
blank,  "For  value  received,  we  promise  to 
pay  the  money  mentioned  in  the  within  note 
to  T.  Ames  &  Ck).,*'  and  this  case  is  affirmed 
In  Bank  v.  Lincoln,  85  Mass.  192. 

Bllllngham  v.  Bryan,  10  Iowa,  317,  is  to 
the  same  effect  The  court  says :  "The  ques- 
tion presented  in  this  cause  is  whether  the 
Indorser  of  a  nonnegotiable  promissory  note 
la  liable  to  the  holder,  without  demand  up- 
on the  maker,  and  notice  of  nonpayment 
We  think  this  question  has  been  fully  set- 
tled by  this  court  in  the  cases  of  Wilson  v. 
Ralph  &  Van  Shaick,  3  Iowa,  450;  Long  v. 
Smyser  &  Hawthorne,  3  Iowa,  266,  and  in 
Hall  V.  Monahon,  6  Iowa,  216,  71  Am.  Dec. 
404,  the  court  in  those  cases  following  the 
authority  as  laid  down  in  the  case  of  Sey- 
mour V.  Van  Slyck,  8  Wend.  (N.  Y.)  421,  in 
which  it  is  held  that  such  an  indorsement  is 
equivalent  to  the  making  of  a  new  note,  and 
is  a  direct  and  positive  undertaking  on 
the  part  of  the  indorser  to  pay  the  note  to 
the  Indorsee,  and  not  a  conditional  one  to 
pay,  if  the  maker  does  not  upon  demand,  aft- 
er due  notice."  Also  Heifer  v.  Alden,  3  Minn. 
236  (611.  232);  Bank  v.  Falkenham,  94  Cal. 
144,  29  Pac.  866. 

In  those  cases  the  indorsements  were  be- 
fore the  notes  were  due.  The  reason  is 
stronger  for  holding  the  Indorser  liable,  and 
for  dispensing  with  notice  to  him,  and  dili- 
gence as  against  the  maker,  when  the  note  is 
past  due  and  already  dishonored  at  the  time 
of  the  indorsement. 

[61  Under  such  circumstances,  the  indorser 
is  held  to  be  a  guarantor  of  payment  of  the 
paper  indorsed,  and  not  entitled  to  notice 
of  dishonor,  and  he  is  not  discharged  from 
liability  by  failure  of  the  indorsee  to  pro- 
ceed promptly  against  the  maker.  Lane  v. 
Levillian,  4  Ark.  83,  87  Am.  Dec.  769;  Foster 
T.  ToUeson,  13  S.  O.  83;  Read  t.  Gutts,  7 
Qreenleaf  (Me.)  186,  22  Am.  Dec.  188.  As 
said  in  Byles  on  Bills,  the  indorsee  is  pre- 
sumed to  have  acted  on  the  credit  of  the  in- 
dorser. 

In  liUly  y.  Baker,  88  N.  C.  154,  it  is  decided 
that  one  who  indorses  a  nonnegotiable  in- 
strument is  a  guarantor,  and  in  Jenkins  v. 
Wilkinson,  107  N.  O.  707,  12  S.  B.  630,  22 
Am.  St.  Rep.  911,  that  the  holder  can  sue 
at  once  ui)on  a  guaranty  of  payment  and  in 
Mudge  Y.  Vamer,  146  N.  (X  149,  59  S.  B. 
540,  that  the  obligation  of  a  guarantor  of 
payment  as  distinguished  from  one  for  col- 
lection, becomes  absolute  at  once  upon  default 
of  the  principal.  See,  also,  Farrow  v.  Respess, 
33  N.  a  170,  and  Cowan  v.  Roberts,  134  N.  C. 


416,  46  S.  B.  979,  65  L.  R.  A.  729,  101  Am. 
St  Rep.  845. 

The  question  of  the  liability  of  an  indorser 
of  a  nonnegotiable  instrument  did  not  arise 
in  Sutton  v.  Owen,  65  N.  C.  123,  relied  on  by 
the  defendant  In  that  case  the  payee,  in  a 
note  under  seal,  wrote  on  the  back  of  it  "I 
guarantee  the  payment  of  the  within  note  to 
Junius  La  Rogue  or  bearer,"  and  the  only 
question  decided  was  that  the  holder  could 
not  sue  in  his  own  name  prior  to  the  stat- 
ute requiring  the  action  to  be  brought  by 
the  real  party  in  interest 

In  the  case  under  consideration,  payments 
had  been  made  on  the  notes  prior  to  the  in- 
dorsement indicating  that  the  holder  had 
been  endeavoring  to  collect  and  at  the  time 
of  the  indorsement  the  defendant  received  a 
present  consideration  for  the  notes,  and  they 
had  been  long  since  dishonored.  Why  should 
he  be  notified  of  facts  of  which  he  had  full 
knowledge? 

We  conclude  that  no  error  was  committed 
on  the  trial,  and  this  conclusion  can  work  no 
hardship  on  indorsers,  as  it  is  provided  in 
section  2846  of  the  Revisal  that  a  surety  or 
an  indorser  on  any  note,  bill,  bond,  or  other 
written  obligation,  except  those  held  in  trust 
or  as  collateral,  may  notify,  in  writing,  the 
payee  or  holder,  requiring  him  to  bring  suit 
and  to  use  all  reasonable  diligence  to  collect 
and,  if  the  payee  or  holder  fails  to  bring  ac- 
tion within  30  days,  the  surety  or  indorser 
giving  the  notice  is  discharged.  This  af* 
fords  ample  protection  to  the  indorser. 

No  error. 

(88  &  c.  5»> 
WILLIAMS  T.  HAILB  GOLD  MINING  CO. 

(Supreme   Court  of  South  Carolina.     May   It 

1911.) 

Appeal  and  Bbbob  (J  1207*)— Pbockedings 

Below  afteb  Appeal. 

A  decree  permanentlv  enjoining  pollution 
of  a  stream  through  discnarges  from  a  mining 
company's  chlorination  mill  must  be  modified 
to  restrict  the  injunction  to  discharge  of  tail- 
ings affected  by  the  chlorinating  process,  where 
the  question  whether  the  company  has  acquired 
a  prescriptive  rieht  to  discharge  other  matter 
has  been  expressly  left  open  by  a  former  deci- 
sion on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4696-4699;  Dec.  Dig.  § 
1207.^1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;   Geo.  B.  Prince,  Judge. 

'*To  be  officially  reported." 

Action  by  Emma  E.  Williams  against  the 
Haile  Gold  Mining  Company.  Judgment  for 
plalntift,  and  defendant  appeals.     Modified. 

J.  Harry  Foster  and  M.  L.  Smith,  for 
appellant  E.  D.  Blakeney  and  Thos.  J.  Kirk- 
land,  for  respondent. 

HYDRICK,  J.  The  sole  point  made  by 
this  appeal  is  that  the  perpetual  injunction 
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granted  by  ih»  drenit  court  exceeds  tlie 
plaintiff's  right  of  Injunction  as  determined 
tj  this  court  on  the  former  appeal. 

The  circuit  court  enjoined  the  defendant 
''from  emptying  any  chlorinated  water  or 
.any  harmful  and  poisonous  discharges  from 
«aid  chlorination  mill  Into  the  waters  of  the 
«aid  Mine  branch  and  said  Little  Lynch's 
cre^,  and  ^at  the  plaintifiT  have  the  right 
to  have  the  waters  of  the  streams  flow 
through  her  lands  unpolluted,  so  that  the 
catUe  in  her  pasture  will  drink  thereof/  " 

The  effect  of  the  decision  of  this  court  on 
the  former  appeal  (85  S.  O.  1,  66  8.  B.  117, 
1057)  was  to  limit  plaintiff's  right  of  ln« 
junction  to  the  tailings  which  had  been  af- 
fected by  the  chlorinating  process.  In  dis- 
posing of  appellant's  contention  that  the  cir- 
cuit decree  did  not  clearly  define  the  scope 
of  the  injunction  which  it  held  should  be 
granted,  this  court,  after  quoting  from  the 
circuit  decree,  said:  "This  language  of  the 
circuit  decree,  in  view  of  the  fact  that  the 
record  shows  that  the  real  contest  in  the  cir- 
cuit court  was  as  to  the  injurious  effects  of 
the  tailings  from  the  chlorination  process, 
must  be  construed  as  enjoining  only  the  dis- 
charge from  the  chlorination  mill;  and  the 
questions  whether  the  tailings  which  were 
not  subjected  to  the  chlorinating  process  were 
or  were  not  injurious  to  the  plaintiff's  land, 
and  whether  the  defendant  has  acquired  a 
prescriptive  right  to  discbarge  such  tailings 
Into  the  stream,  are  left  open." 

On  the  former  appeal  defendant  contend- 
ed that,  as  plaintiff's  lands  had  been  com- 
pletely ruined  for  agricultural  purposes,  and 
as  she  had  recovered  full  damages  for  all  in- 
jury done  to  them  up  to  the  date  of  the  ver- 
dict, the  defendant  should  not  be  enjoined 
from  further  discharging  the  tailings  in  ques- 
tion into  the  streams,  because  all  the  dam- 
age that  could  be  done  had  already  been 
done,  and  plaintiff  had  been  fully  compen- 
sated for  it  In  response  to  that  contention 
the  court  said:  "Observation  and  experience 
teach  us  that  nature  is  a  wonderful  restorer. 
It  is  altogether  probable  that  in  the  course 
of  years  the  plaintiff's  lands,  which  have 
been  so  injured  as  to  be  thought  by  some 
of  the  witnesses  to  be  ruined,  will  be  restor- 
ed to  fertility  by  the  process  of  nature.  But, 
be  that  as  it  may,  they  belong  to  the  plain- 
tiff, and  the  defendant  has  no  right  to  con- 
tinue its  trespass  thereon.  The  plaintiff  has 
the  right  to  have  the  waters  of  the  stream 
flow  through  her  land  unpolluted,  so  that  the 
cattle  In  her  pasture  will  drink  thereof,  and 
the  testimony  tends  to  show  that  stock  will 
not  drink  of  the  water  when  polluted  by  the 
taUlngs  In  question." 

Now  the  plaintiff  contends  that  the  last 
sentence  above  quoted  warrants  the  injunc- 
tion granted  by  the  circuit  court  But  it 
does  not ;  for  It*  must  be  remembered  that 
the  language  above  quoted  was  used  in  dis- 


posing of  the  defendant's  contention  above 
stated  as  to  the  legal  rights  of  the  parties 
under  the  facts  then  established  by  the  ver- 
dict, and  after  it  had  been  distinctly  held 
that  the  questions  as  to  the  injurious  ef- 
fects of  other  tailings  and  the  prescriptive 
right  to  empty  them  into  the  streams  were 
left  open.  Moreover  the  last  words  of  the 
last  sentence,  viz.,  "and  the  testimony  tends 
to  show  that  stock  will  not  drink  of  the  wa- 
ter when  polluted  hy  the  tailings  in  ques- 
tion,'* show  clearly  that  the  court  had  in 
mind  only  the  tailings  from  the  chlorination 
mills  which  it  had  been  determined  defend- 
ant had  no  right  to  empty  into  the  streams. 

The  order  of  the  circuit  court  mus^  be 
modified  so  as  to  enjoin  defendant  from  emp- 
tying into  the  streams  flowing  through  plain- 
tiff's lands  only  tailings  which  have  been  af- 
fected by  the  chlorinating  process,  because, 
even  if  there  are  other  tailings  from  defend- 
ant's mining  operations  which  do  pollute  the 
waters,  so  that  plaintiff's  cattle  will  not 
drink  thereof,  the  question  whether  defend- 
ant has  acquired  the  right  by  prescription  to 
discharge  such  tailings  into  the  said  streams 
has  been  expressly  left  open. 

Modified. 

GARY,  A.  J.,  and  WOODS,  J.,  concur. 
JONES,  a  J.,  did  not  sit  in  this  case. 


(86  a  c.  6»» 


STATE  T.  LUCAS. 


(Supreme  Oourt  of  South  Carolina.    April  29, 

1911.) 

1.  CaiiiiNAL  Law  (8  761*)— Instructions— 
Chakge  on  Mattebs  of  Faot^-Constitu- 
noNAL  Provisions. 

In  a  trial  for  housebreaking  and  larceny, 
an  instruction  that,  "If  the  watchman  was  on 
the  inside  and  the  defendants  on  the  outside  as 
a  part  and  parcel  of  the  same  scheme  to  loot 
this  store,"  etc.,  did  oot  violate  Const  art  5,  S 
26,  approved  December  4,  1895,  providing  that 
judges  shall  not  charge  juries  in  respect  to  mat- 
ters of  fact  but  shall  declare  the  law;  the  word 
"ir*  showing  the  court  did  not  undertake  to  de- 
cide that  the  acts  mentioned  constituted  a  part 
and  parcel  of  the  scheme  to  loot  the  store. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1754-1764;  Dec.  Dig.  { 
761.«] 

2.  Burglary  (f  S*)  —  Labcent  —  Guilty 
Knowledge. 

A  scheme  to  loot  a  store  necessarily  implies 
guilty  knowledge. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §S  2^27 ;  Dec  Dig.  S  8.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  County;   G.  W.  Gage,  Judge. 

••To  be  officially  reported." 

Willie  Lucas  and  another  were  convicted 
of  housebreaking,  and  said  Lucas  appeals. 
Appeal  dismissed. 

J.  Jenkins  Bucks,  for  Moses  CampbelL  T. 
St  Mark  Sasportas,  for  Willie  Luca&  So- 
Udtor  Wells,  for  the  State. 
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GARY,  A.  J.  The  defendant  Willie  Lncas 
and  hl8  codefendant,  iMoses  Campbell,  were 
convicted  under  an  indictment  charging  them 
with  housebreaking  and  larceny;  and  from 
the  sentence  imposed  upon  them  Willie  Lu- 
cas alone  appealed. 

[1]  The  first  exception  is  as  follows:  ''Be- 
cause his  honor,  the  circuit  judge,  erred  in 
charging  the  jury  as  follows:  'If  the  watch- 
man was  on  the  inside,  getting  the  goods,  and 
the  defendants  on  the  outside,  as  a  part  and 
parcel  of  the  same  scheme  to  loot  this  store, 
the  watchman  doing  one  part  and  the  men 
on  the  outside  doing  the  other  part,  the  law 
puts  them  in  the  same  boat,  brands  them 
both  as  thieves  because  in  that  event  each 
would  have  the  guilty  heart,  the  felonious 
purpose  to  steal,  and  each  would  do  his  part 
towards  carrying  out  the  unlawful  enter* 
prise' — ^in  that  such  charge  is  In  violation  of 
section  26  of  article  5  of  the  •Constitution  of 
South  Carolina,  approved  December  4,  A«  D. 
1895."  The  exception  does  not  specify  in 
what  particular  the  charge  was  in  violation 
of  section  26,  art  6,  of  the  Constitution. 
But,  waiving  such  objection,  the  exception 
cannot  be  sustained,  as  the  word  "ir*  clear- 
ly shows  that  his  honor,  the  presiding  judge, 
did  not  undertake  to  decide  that  the  acts 
ther^n  mentioned  constituted  "a  part  and 
parcel  of  the  scheme  to  loot  the  store,"  and 
that  this  question  was  left  entirely  to  the 
Jury. 

[2]  The  second  and  third  exceptions  will 
be  considered  together,  and  are  as  follows: 
"Because  his  honor,  the  circuit  Judge,  erred 
in  charging  the  Jury  as  follows:  'If  the 
watchman  was  on  the  inside,  getting  the 
goods,  and  the  defendants  on  the  outside,  as 
part  and  parcel  of  the  -same  scheme  to  loot 
this  store,  the  watchman  doing  one  part,  fmd 
the  men  on  the  outside,  doing  the  other  part, 
the  law  puts  them  in  the  same  boat,  brands 
them  both  as  thieves* — ^in  that  in  said  state- 
ment of  facts  constituting  the  crime  charged 
his  honor  failed  to  include  a  guilty  knowl- 
edge, a  criminal  intent,  as  an  essential  ele- 
ment thereof ;  and,  further,  that  such  guilty 
knowledge,  such  felonious  intent,  must  have 
been  formed  and  existent  In  the  mind  of  any 
defendant  at  the  time  that  the  defense  was 
committed  before  a  conviction  of  such  de- 
fendant would  be  Justified.  Because  in 
charging  the  Jury  as  follows:  <If  the  watch- 
man was  on  the  inside,  getting  the  goods, 
and  the  defendants  on  the  outside,  as  part 
and  parcel  of  the  same  scheme  to  loot  this 
store,  the  watchman  doing  one  part,  and  the 
men  on  the  outside  doing  the  other  part,  the 
law  puts  them  in  the  same  boat,  brands  them 
both  as  thieves,  because  in  that  event  each 
would  have  the  guilty  heart,  the  felonious 
purpose  to  steal' — ^his  honor  erred,  in  that 
he  charged  as  law,  'because,  in  that  event, 
each  would  have  the  guilty  heart,  the  feloni- 
ous purpose  to  steal,*  a  conclusion  of  fact. 


( not  necessarily  following  from  the  statement 
of  facts  given  to  the  Jury."  In  order  to 
show  that  these  exceptions  cannot  be  sus- 
tained, it  is  only  necessary  to  state  that  a 
scheme  to  loot  a  store  necessarily  implies 
guilty  knowledge. 
Appeal  dismissed. 

JONEJS,     C.     J.,     and     HYDRICK     and 
WOODS,  JJ.,  concur. 


(88  S.  a  SIS) 

BOYD  et  al.  v.  WESTERN  UNION  TBLB- 

ORAPH  CO. 
(Supreme  Court  of  South  CarDlina.    April 

29,  1911.) 

TBLEGBAPHB  and  TbLBPHONBS  (i  27*)— RlOETf 

OF  Action— What  Law  Contbols* 

That  a  telegram  was  to  be  delivered  to  the 
sendee  in  another  state  would  not  prevent  him 
from  maintaining  an  action  under  the   South 
Carolina  mental  anguish  act  for  damages  from, 
nondelivery. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  §  27.*] 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  Anderson  County;  C.  G.  Dantzler,  Judge. 

••To  be  officially  reported." 

Action  by  J.  P.  Boyd  and  others  against 
the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  defendant,  plaintifls 
appeal.  Reversed,  and  remanded  for  a  new 
trial. 

See,  also,  70  S.  E.  409. 

Martin  ft  Earle,  for  appellants.  Bonham, 
Watkins  &  Allen,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff'  Mrs.  J.  P.  Boyd  through  the  negli- 
gence, wantonness,  and  recklessness  of  the 
defendant  in  failing  to  deliver  a  tel^ram. 
The  allegations  of  the  complaint,  material 
to  the  questions  Involved,  are  as  follows: 
•'That  on  Saturday,  February  20,  1909,  about 
6  p.  m.,  one  S.  M.  McAdams  filed  with  the 
agent  of  the  defendant  company,  at  Ander- 
son, S.  C,  a  telegraph  message,  addressed  to 
Mrs.  J.  P.  Boyd,  *Statham,  Ga.,  announcing 
the  death  of  her  brother,  J.  B.  McAdams, 
and  summoning  her  to  come  at  once,  said 
message  reading  as  follows :  *J.  B.  McAdams 
is  dead.  Come  at  once  via  Calhoun  Falls  to 
Anderson.'  That  said  message  was  not  de- 
livered to  plaintiff,  and  she  had  no  informa- 
tion as  to  its  contents,  until  Tuesday  morn- 
ing, February  23d,  about  10  a.  m.,  too  late 
for  her  to  come  to  Anderson,  S.  C,  in  time 
to  see  her  dead  brother  on  earth  or  to  at- 
tend his  funeral  services  and  his  burial." 

The  following  statement  appears  In  the 
record:  "After  plalntiffls  had  closed  their 
case,  defendant's  counsel  made  motion  for 
nonsuit,  upon  the  ground  that  the  alleged 
tort  was  committed  wholly  without  the  bor- 
ders of  the  state  of  South  Carolina,  and  that 
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therefdTe  plaintlflh  luid  no  came  of  action, 
nnder  the  South  Carolina  mental  anguish 
act  His  honor  granted  defendant's  motion." 
The  plaintiffs  appealed  on  the  ground  that 
said  ruling  was  erroneous. 

This  question  has  undergone  judicial  In- 
▼estigation  so  recently  that  we  deem  it  only 
necessary  to  dte  the  cases  of  Brown  v.  Tele- 
graph Co.,  85  S.  C.  405,  er  S.  90.  146,  and 
Heath  ft  Co.  v.  Telegraph  Co.,  87  S.  C.  219, 
69  S.  B.  283,  to  show  Uiat  the  exceptions  rais- 
ing this  question  must  be  sustained. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trIaL 

JONES,  O.  X,  and  WOODS  and  HY- 
DBICK,  JJ^  concur. 


8TATB  T.  KELLY. 

(Supreme  Court  of  South  Carolina.     May 

4,  19U.)t 

CBnoNAi*  Law  (§  1178*)— Appbal  — Abqu- 

icBNT— Necessity. 

Exceptions  not  argued   by   appellant  will 
not  be  coDsidered. 

[Ed.  Note.— For  other  casei,  see  Criminal 
Law,  Cent.  Dig.  iS  3011-^013;  Dec  Dig.  | 
1178.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County. 

"To  be  officially  reported.** 

W.  P.  Kelly  was  couTlcted  of  an  offense, 
and  he  appeals.    Appeal  dismissed. 

John  H.  Clifton,  for  appellant  Solicitor 
StoU,  for  the  State. 

• 

HYDRICK,  J.  As  appellant  has  not  ar- 
gued his  exceptions,  they  will  not  be  con- 
sidered. Nevils  T.  Bailroad  Co.,  86  &  a 
070,  68  8.  B.  657. 

Appeal  dismissed. 

JONES,  a  J.,  GABY,  A.  J.,  and  WOODS, 
i^  concur. 


(9  8.  0.  401)  

STATE  ▼.  BETHUNBL 

(Sopreme  Court  of  South  CaroUna.    April  20, 

1911.) 

L  Cbxhinai.  Law  (§  981*>— Appeait-Rbmand 
— Subsequent  Peoceedinos— Resentence. 
Where  defendant  was  called  on  to  show 
cause  why  he  should  not  be  resentenced  after 
affirmance  of  his  conriction,  and  pleaded  that 
he  was  then  insane,  and  that  issue  was  ordered 
to  be  submitted  to  a  jury,  the  court  was  not  in 
error  for  falling  to  explain  the  indictment  to 
him,  or  to  ascertain  whether  defendant  under- 
stood the  nature  of  the  offense  of  which  be  had 
been  convicted;  all  queitions  as  to  his  mental 
capacity  being  for  the  Jury. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  ff  2497,  2498;    Dec.  Dig.  | 


981.^] 


2.  CgnnNAi.  Law  (|  1942*)— Appeai^-Objec- 
TzoNs  Below. 

Where  the  question  whether  the  issue  rais- 
ed by  a  plea  of  present  insanity,  made  by  de- 
fendant after  affirmance  of  his  conviction,  when 
called  on  to  show  cause  why  he  should  not  be 
resentenced,  should  be  tried  by  the  jurors  then 
in  attendance  -  for  the  trial  of  civil  and  crim- 
inal causes,  or  by  a  commission  in  lunacy,  was 
not  raised  in  the  trial  court,  it  cannot  be  raised 
on  appeal  from  the  resentence  after  a  finding  by 
a  juiy  that  defendant  was  sane. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2650 ;   Dec.  Dig.  i  1042.*] 

3.  JuBY  (§  21*)— Right  to  Jubx— Plea  of  In- 
sanity—Sentence. 

In  the  absence  of  statutory  regulation,  the 

?luestion  of  the  sanity  of  a  defendant,  called  up 
or  resentence  after  affirmance  of  a  conviction, 
is  properly  submitted  to  a  jury. 

[Ed.  Kote.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  143;   Dec.  Dig.  S  21.«] 

4.  CJeimtnal  Law  8  1042*)— Appeal— Objec- 
tions Below. 

An  objection  to  the  form  of  submission  to 
the  jury  of  the  issue  of  present  insanity,  or  to 
the  oath  administered  to  the  jurors,  when  not 
made  below  cannot  be  raised  on  appeal. 

[Ed.  Note.— For  other  cases,  see  CMmina) 
Law,  Dec.  Dig.  S  1042.*] 

6.  CancxNAL  Law  (I  1162*)— Appeal— Habm- 

LE68  EBBOB. 

Error  not  shown  to  be  prejudicial  is  not 
ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  8086;  Dec.  Dig.  S  1162.*] 

6.  CaiifiNAL  Law  (§  48*)— Defenses— Insan- 

ITT. 

The  question  of  defendant's  knowledge  of 
right  from  wrong  is  necessarily  Involved  in  a 
plea  of  insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  53-68 ;   Dec.  Dig.  S  48.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Clarendon  County ;  B.  W.  Memmin- 
ger.  Judge. 

**To  be  officially  reported." 

Willie  Betbune  was  convicted  of  murder^ 
and  he  appealed,  and  the  judgment  was  af- 
firmed. Upon  petition  that  since  conviction 
defendant  liad  become  insane,  the  Supreme 
Court  stayed  the  remittitur,  but  thereafter 
the  stay  was  revoked,  with  permission  to 
the  defendant  to  plead,  when  called  upon 
to  say  why  a  new  day  should  not  be  as- 
signed for  execution,  that  he  was  then  in* 
sane.  Thereafter  he  was  called  for  resen- 
tence, and  pleaded  that  he  was  insane,  and 
the  question  being  left  to  the  jury  they 
found  against  him,  and  he  was  resentenced. 
From  the  judgment,  defendant  appeals.  Af- 
firmed. 

The  following  aib  the  exceptions: 
"(1)  That  his  honor  erred  in  not  ex- 
plabiing  to  the  defendant  the  indictment 
and  the  nature  of  the  offense  of  which  de- 
fendant had  been  convicted,  and  ascertaining 
in  the  proper  manner  if  the  defendant  un- 
derstood the  same,  before  compelling  him 
to  be  arraigned  for  resentence. 

-(2)  That  his  honor  erred  in  ordering  the 
defendant  to  submit  the  question  of  his  then 
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sanity  to  ttie  jury  f^  attendance  upon  the 
regular  term  of  court  of  general  sesBlons  for 
Clarendon  county,  in  that  the  said  Jury  had 
been  summoned  to  try  criminal  cases  and 
civil  cases  by  consent,  and  that  the  question 
of  defendant's  insanlt7  was  Improperly  sub- 
mitted to  said  jury  over  the  protest  of  his 
counsel,  in  that  such  question  was  not  one 
of  criminal  guUt,  or  inyolvlng  a  trial  of  the 
facts  constituting  a  criminal  offense,  nor  an 
action  ciyll  in  its  nature,  and  should  have 
been  referred  to  a  commission  in  lunacy,  to 
pass  upon  the  sanity  of  defendant,  and  to 
have  reported  the  conclusion  of  such  com- 
mission to  the  court 

''(3)  That  his  honor  erred  in  overruling 
the  motion  of  defendant's  counsel  that  the 
question  of  defendant's  sanity  or  insanity 
be  referred  to  a  board  of  physicians  for  de- 
termination, and  in  ordering  that  that  ques- 
tion be  submitted  to  the  jury  then  in  at- 
tendance upon  the  court  of  general  sessions, 
for  that  is  not  the  proper  manner  to  deter- 
mine the  question  of  the  sanity  of  one  called 
upon  to  receive  sentence,  but  such  question 
should  have  been  referred  to  the  judge  of 
the  court  of  probate,  an  order  appointing 
a  commission  of  three  appointed  by  the  court 
of  probate,  and  a  jury  of  24  summoned  to 
try  the  question  of  the  sanity  or  insanity 
of  the  defendant. 

"(4)  That  his  honor  erred  in  forcing  the 
defendant  to  submit  the  question  of  his  san- 
ity to  a  jury  in  said  court,  in  that  his  coun- 
sel moved  that  the  same  be  referred  to  a 
board  of  examining  physicians,  it  was  the 
duty  of  his  honor  to  have  referred  the  said 
question  to  the  probate  judge  for  determina- 
tion in  accordance  with  the  terms  of  the  act 
of  the  General  Assembly,  entitled  'An  act  to 
regulate  the  practice  with  reference  to  the 
appointment  of  a  committee  for  persons  non 
compos  mentis,*  approved  February  26,  1910 
(26  St  at  Large,  p.  754),  in  that  the  defend- 
ant was  denied  by  the  order  of  bis  honor 
the  remedy  provided  by  the  terms  of  the 
said  act 

*'(5)  That  his  honor  erred  in  forcing  the 
defendant  to  submit  the  question  of  his 
then  sanity  to  the  said  jury,  in  that  there 
Is  no  provision  of  law  of  force  in  this  state 
authorizing  the  question  of  a  convicted  de- 
fendant's sanity  to  be  determined  in  the 
manner  here  employed,  and  that  such  man- 
ner is  and  cannot  be  reasonably  calculated 
to  ascertain  the  truth  of  sanity  or  insanity 
of  a  defendant,  and  that  his  honor  should 
have  had  the  defendant  examined  by  phy- 
sicians. 

*'(6)  That  his  honor  erred  in  forcing  the 
defendant  to  trial  upon  said  question  in  said 
manner,  in  that  the.  proper  method,  other 
than  the  method  provided  for  in  the  act  of 
1910,  is  upon  an  examination  by  two  or 
more  physicians  under  the  direction  of  the 
probate  conrt;  such  court  having  exclusive 
original  jurisdiction  of  matters  in  lunacy, 
except  where  the  defense   of  non  compos 


mentis  is  made  at  trial  upon  the  merits  of 
the  case. 

**(7)  That  the  manner  pursued  by  his 
honor,  over  defendant's  counsel's  objection, 
deprived  defendant  of  his  life  and  liberty 
without  due  process  of  law,  in  that  such 
manner  is  not  reasonably  calculated  to  ascer- 
tain with  any  degree  of  definiteness  the  true 
condition  of  the  mind  of  a  person,  or  to  af- 
ford a  ground  for  the  establishment  of 
such  condition  with  the  precision  ordinarily 
required  in  criminal  procedure. 

"(8)  That  his  honor  erred  in  submitting 
to  the  jury  the  following  question,  ^Whether 
the  mental  condition  of  the  defendant  la 
such  that  he  can  understand  the  meaning  ot 
punishment  and  whether  he  be  now  sane, 
and  a  true  verdict  give  according  to  the 
evidence,  so  help  you  God,  whether  he  be 
now  insane,'  in  that  the  question  ordered 
and  permitted  to  be  submitted  was,  'Wheth- 
er he  be  now  insane.' 

"(9)  That  his  honor  erred  in  submitting 
the  question  to  the  jury  as  follows:  'Wheth- 
er the  mental  condition  of  the  prisoner  at 
the  bar  is  such  that  he  can  understand  the 
meaning  of  punishment,  and  whether  he  be 
now  sane;  whether  he  be  now  insane* — ^In 
that  he  should  have  submitted  to  the  jury 
(after  having  forced  the  defendant  to  trial) 
the  following:  Whether  the  defendant,  by 
reason  of  a  disease  of  the  mind,  is  unable 
to  understand  the  nature  of  the  Indictment 
upon  which  he  was  tried  and  convicted,  his 
plea  thereto,  and  the  verdict  thereon,  when 
explained  to  him  by  the  court  and  is  un- 
able to  comprehend  his  own  condition  in 
reference  to  such  proceeding,  and  by  reason 
thereof  might  make  known  to  the  court  or 
his  attorneys  in  charge  .of  his  defense  the 
facts  within  his  knowledge,  if  any,  whldx 
would  show  that  judgment  should  not  be 
pronounced  against  him,  especially  in  view  of 
the  fact  that  his  counsel  had  stated  that  the 
defendant  was  precluded  from  communicat- 
ing to  him  facts  relating  to  after-discovered 
evidence. 

"(10)  That  it  appears  by  the  record  that 
his  honor  did  not  submit  the  same  oath  to 
all  of  the  jury,  in  that  it  Is  stated  that 
while  the  jury  was  being  impaneled  that  hiB 
honor  stated:  'I  see  that  the  Supreme  Ck)urt 
says  the  prisoner  has  a  right  to  plead  that 
he  was  then  insane,  and  so  I  have  added 
to  the  path,  according  to  their  statement, 
whether  he  be  insane.  Just  swear  the  oth- 
ers with  that  additional  oath,  Mr.  Clerk* — 
thereby  depriving  the  defendant  of  a  verdict 
or  finding  by  the  whole  jury  under  the  same 
oath. 

*'(11)  His  honor  erred  in  ruling  that  the 
defendant  had  to  establish  his  present  insan* 
ity,  in  that  the  defendant  having  pleaded  by 
his  counsel  his  then  insanity,  as  permitted 
by  the  order  of  the  Supreme  Court,  it  was 
Incumbent  upon  the  state  to  establish  Mb 
sanity. 

''(12)  That  hlB  honor  erred  in  asking  the 
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witness  Dr.  Butler  the  following:  'When 
we  called  upon  him  this  morning  to  hold  np 
his  right  hand,  and  he  held  It  np,  and  told 
him  to  put  It  down,  and  he  put  it  down,  do 
jou  think,  or  not,  that  the  man  could  un- 
derstand that  if  he  would  be  sentenced  to 
death  what  it  meant? — In  that  the  presiding 
judge  thereby  stated  as  a  matter  of  fact  that 
the  defendant  had  put  up  and  put  down 
his  hand  when  told  to  do  so,  and  thereby 
conveyed  to  the  Jury  the  Impression  that  In 
the  mind  of  the  court  that  constituted  an 
inference  or  fact  showing  sanity  in  defend- 
ant, calculated  to  prejudice  the  minds  of  the 
Jury  against  the  defendant  by  calling  to 
their  attention  an  act  or  acts  of  the  defend- 
ant in  the  course  of  the  trial. 

'X13)  That  his  honor  erred  in  subipittlng 
to  the  jury  the  following  question:  'Is  the 
defendant  herein  insane  and  incapable  of 
understanding  the  meaning  of  punishment?* 
— in  that  his  honor  added  to  the  question  au- 
thorized to  be  determined  by  the  Supreme 
Court  that  court  having  permitted  the  de- 
fendant to  interpose  the  question  of  his  then 
insanity. 

"(14)  That  his  honor  having  submitted  a 
question  to  the  Jury  at  the  beginning  of  the 
trial  he  erred  in  enlarging  the  question  in 
his  charge  to  include  a  knowledge  of  right 
from  wrong,  in  that  the  defendant  was  not 
advised  of  the  fact  that  he  would  have  to 
meet  any  issue  other  than  if  he  was  at  that 
time  insane. 

"(15)  It  is  submitted  that  his  honor  erred 
in  charging  the  jury  that  t^e  def^dant  must 
establish  his  insanity  by  the  preponderance 
of  the  evidence,  and  that  the  defendant  was 
presumed  to  be  sane,  in  that  it  is  incumbent 
upon  the  state  to  establish  in  a  proceeding 
of  this  kind  the  sanity  of  the  defendant  be- 
yond a  reasonable  doubt,  for  that  if  the 
defendant  be  insane  he  would  be  unable  to 
establish  a  fact  by  any  degree  of  proof,  and 
Ills  honor  erred  in  so  ruling  and  forcing 
the  defendant  to  open  the  case  and  offer  evi- 
dence of  the  insanity  of  the  defendant  in 
advance  of  any  evidence  of  his  sanity. 

"(16)  His  honor  erred  in  applying  the 
terms  of  section  2204  to  the  defendant's  case, 
in  that  that  section  relates  by  its  terms  to 
the  proof  required  of  a  person,  on  trial  on 
the  merits  of  the  case,  being  proved  to  be 
non  compos  mentis. 

"(17)  That  his  honor  erred  in  charging 
the  jury  as  follows:  'If  a  man  is  simply 
feigning  insane  or  not,  that  is  all  entirely 
for  you  upon  the  testimony.  You  have  to 
take  all  that  into  consideration' — in  that 
his  honor  thereby  conveyed  to  the  jury  the 
idea  that  the  defendant  was  feigning  in- 
sanity, and  invaded  the  province  of  the  Jury 
to  determine  the  issue  upcm  the  fact,  in- 
eluding  the  demeanor  of  the  defendant,  and 
such  statement  was  in  effect  stating  that  the 
testimony  warranted  the  inference  that  the 
defendant  was  feigning  insanity. 


"(18)  That  the  verdict  of  the  jury  and  the 
Judgment  thereon  are  unsupported  by  the 
testimony,  and  there  is  no  testimony  to  sup- 
port the  same.*' 

John  H.  Clifton,  for  appellant  Solicitor 
Stoll,  for  the  State. 

GARY,  A.  J.  The  following  statement  is 
set  out  in  the  record:  ''The  defendant  was 
tried  for  the  murder  of  G.  B.  Mims,  before 
Gage,  judge,  Clarendon  county,  June,  1909. 
Defendant  was  convicted,  and  from  the  Judg- 
ment thereon  appealed,  which  judgment  was 
affirmed  on  appeal  [86  S.  C.  143,  67  S.  E. 
466].  Upon  petition  and  a  showing  in  prop- 
er form,  setting  forth  that  since  conviction 
the  defendant  had  become  insane,  the  Su- 
preme Ck)urt  stayed  the  remittitur.  There- 
after, by  order  of  the  court,  the  stay  of  tbe 
remittitur  was  revoked,  and  defendant  al- 
lowed to  plead,  when  called  upon  to  say  why 
a  new  day  should  not  be  assigned  for  execu- 
tion, that  he  veas  then  insane.  On  June  8th 
defendant  was  called  for  resentence,  and 
by  his  attorney,  Mr.  A.  A.  Manning,  pleaded 
that  he  was  insane.  The  indictment  was 
not  explained  to  the  defendant,  and  he  was 
not  asked  if  he  understood  the  nature  of 
the  same,  but  was  put  to  the  bar,  and  the 
indictment  read.  The  question  as  formu- 
lated by  his  honor,  Judge  Memminger,  being 
submitted  to  the  jury,  they  found  against 
him,  and  thereupon  he  was  resentenced. 
From  the  judgment  thereon,  defendant  serv. 
ed  notice  of  appeal  in  due  time." 

The  exceptions  will  be  Incorporated  In  the 
report  of  the  case.  We  proceed  to  consider 
them. 

[1]  First  exception: 

After  his  honor,  the  presiding  judge,  ruled 
that  the  issue  raised  by  the  defendant's  plea 
that  he  was  then  insane  should  be  deter- 
mined by  the  jury,  it  was  not  incumbent 
on  him  to  assume  that  it  was  necessary  to 
explain  the  indictment,  or  to  ascertain  wheth- 
er the  defendant  understood  the  nature  of 
the  offense  of  which  he  had  been  convicted. 
All  questions  as  to  the  mental  capacity  of 
the  defendant  were  for  the  consideration,  of 
the  jury. 

[2]  Second  exception: 

When  the  case  was  called,  for  the  purpose 
of  resentencing  the  defendant,  hla  attorney, 
without  objection,  interposed  the  plea  of  in- 
sanity. As  the  question  presented  by  this 
exception  was  not  raised  on  circuit,  it  can- 
not be  considered  by  this  court 

[3]  Third,  fourth,  fifth,  sixth,  seventh, 
and  sixteenth  exceptions: 

"At  common  law  a  suggestion  of  insanity, 
made  after  verdict  and  sentence,  did  not 
give  rise  to  an  absolute  right,  on  the  part 
of  a  convict,  to  have  such  issue  tried  before 
the  court  and  a  jury,  but  addressed  itself 
to  the  discretion  of  the  judge.  So  if,  after 
a  regular  conviction  and  sentence,  a  sugges- 
tion of  then  existing  insanity  is  made^  it  is 
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not  necessary,  in  ordw  to  constltate  ^ne 
process  of  law,  under  the  constitutional 
guaranty,  tbat  the  question  so  presented 
shall  be  tried  by  a  jury.  And  a  defendant 
who  allies  his  insanity  at  the  time  of  his 
arraignment  is  not  entitled,  as  a  matter  of 
legal  right,  to  have  a  separate,  independent, 
and  preliminary  trial  of  that  question  by  a 
Jury,  specially  impaneled  for  that  purpose. 
If  there  is  no  apparent  reason  to  suppose 
him  insane,  but,  on  the  contrary,  he  appears 
to  be  quite  capable  of  pleading  to  the  in- 
dictment, there  Is  no  necessity  for  a  pre- 
liminary trial,  because  every  right  to'  set 
up  insanity,  either  when  the  offense  was 
committed  or  at  the  time  of  the  trial,  still 
remains,  and  can  be  thoroughly  tried  by 
the  jury  which  is  to  try  the  indictment*'  16 
Bdc.  of  Law,  622. 

"Where,  when  a  person  charged  with 
crime  is  arraigned,  or  after  he  has  been 
convicted,  but  before  judgment  and  sentence, 
it  is  suggested  or  appears  to  the  court  that 
he  may  be  insane,  the  question  of  his  sanity 
may  be  inquired  into  and  determined  by  the 
judge  himself,  or  by  aid  of  a  Jury,  summon- 
ed and  impaneled  for  the  purpose;  and  so 
in  the  case  of  insanity,  after  judgment  and 
sentence,  and  before  execution  thereof/'  22 
Cyc.  1215. 

•*The  method  of  determining  the  prelimina- 
ry question  of  insanity,  where  not  the  sub- 
ject of  statutory  regulation,  is  largely  with- 
in the  discretion  of  the  court,  which  may 
itself  enter  upon  the  inquiry,  or  adopt  some 
other  mode,  without  the  aid  of  a  jury.  The 
usual  and  safest  course  is  to  have  the  mat- 
ter settled  by  a  jury,  impaneled  tcfr  the 
purpose."    10  Enc.  of  PI.  &  Pr.  1220,  1221. 

Section  2261  of  the  Code  of  Laws  provides 
that:  "Any  judge  of  the  circuit  court  is 
authorized  to  send  to  the  State  Hospital  for 
the  Insane  every  person  charged  with  the 
commission  of  any  criminal  offense,  who 
shall,  upon  the  trial  before  him,  prove  to  be 
non  compos  mentis;  and  the  said  judge  is 
authorized  to  make  all  necessary  orders  to 
carry  into  effect  this  power.^'  The  act  en- 
titled "An  act  to  regulate  the  practice,  with 
reference  to  proceedings  for  the  appoint- 
ment of  a  committee,  for  persons  non  compos 
mentis,'*  approved  the  26th  of  /  February, 
1910  (26  St  at  Large,  p.  754),  has  no  appli- 
cation, as  it  is  not  necessary  to  appoint  a 
connnittee  for  a  person  pleading  insanity, 
when  charged  with  a  crime. 

Whatever  doubts  may  have  been  enter- 
tained as  to  the  power  of  the  judge  to  de- 
termine the  Issue  raised  by  the  plea  of  in- 


sanity in  a  criminal  case,  there  never  haa 
been  any  question  as  to  the  right  to  submit 
such  issue  to  a  jury,  in  the  absence  of  a 
statutory  enactment  to  the  contrary.  And 
there  is  no  provision  in  section  2264  of  the 
Code  of  Laws,  nor  any  other  statutory 
provision  in  this  state,  militating  against 
the  right  of  the  judge  to  submit  such  ques- 
tion to  a  jury. 

[4]  Bighth,  ninth,  and  thirteenth  excex^- 
tlons:     - 

In  the  first  place,  objection  was  not  in- 
terposed to  the  form  in  which  the  question 
of  insanity  was  submitted  to  the  jury.  But, 
waiving  such  objection,  it  has  not  been  made 
to  appear  that  it  was  prejudicial  to  the  ap- 
pellant 

[5]  Tenth  exception: 

It  does  not  appear  tbat  objection  was 
made  to  the  form  of  the  oath  administered 
to  the  jurors,  nor  that  there  was  prejudicial 
error. 

Eleventh  and  fifteenth  exceptions: 

The  plea  of  insanity  Is  an  afQrmative  de- 
fense, and  must  be  established  by  the  party 
interposing  it  by  the  preponderance  of  evi* 
dence.  State  v.  Stark,  1  Strob.  506;  State 
V.  Paulk,  18  S.  C.  514;  State  v.  Bundy,  24 
S.  C.  439,  58  Am.  Rep.  263;  10  Bnc  of  PL 
&  Pr.  1217. 

Twelfth  exception: 

This  exception  cannot  be  sustained,  for 
the  reason  that  the  fact  was  not  in  dispute 
that  the  defendant  had  put  up  and  put  down 
his  hand  when  told  to  do  so;  nor  has  It 
been  made  to  appear  that  the  question  was 
prejudicial  to  his  rights. 

[81  Fourteenth  exception: 

The  question  whether  the  defendant  had 
knowledge  of  right  from  Wrong  was  neces^ 
sarily  involved  in  the  plea  of  insanity  in- 
terposed by  him.  State  v.  Bundy,  24  &•  C. 
439,  58  Am.  Rep.  263. 

Seventeenth  exception: 

There  is  not  a  single  word  in  the  charge 
set  out  in  the  exception  tending  to  show  in 
what  light  the  presiding  judge  viewed  the 
facts. 

Eighteenth  exception: 

It  is  only  necessary  to  refer  to  the  tes- 
timony to  show  that  this  exception  cannot 
be  sustained. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  that  the  ease  be  remanded  to  that  court, 
for  the  purpose  of  having  another  day  a» 
signed  for  the  execution  of  the  sentence. 

JONES,  C.  J.,  and  WOODS  and  HX* 
DBICK»  JJ.«  concur. 
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m  8.  O.  666) 

STATS  T.  WELDON  et  aL 

(Supreme  Court  of  SonlJi  Carolina.     May  14, 

1911.) 

Cbdcinai,  Law  (f|  1098,  1099*)— AppkaI/— Bx- 

CBPTIOIVS. 

As  a  basis  for  exceptions  charging  that  the 
proceedings  resulting  in  a  verdict  of  conviction 
were  so  improi>er  or  frreKular  that  they  did  not 
constitute  a  fair  trial,  defendant  should  set  out 
in  the  proposed  case  the  facts  relied  on ;  and  if 
the  case  as  so  made  up  be  not  agreed  to,  it 
should  be  submitted  to  the  circuit  judge  for  set- 
tlement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  ((  1088,  1099.*] 

Appeal  from  General  SessloiiB  Circuit  Court 
of  Florence  County ;  Geo.  W.  Brown,  Special 
Judge. 

Alex  Weldon  and  another  were  convicted 
of  murder,  and  appeal.  Record  referred  to 
circuit  judge,  to  report  fully  on  all  matters 
alleged  in  certain  affidavits  and  exceptions. 

W.  F.  Clayton  and  WIllcox  &  WUlcox,  for 
appellants.    Solicitor  WelLi,  for  the  State. 

PER  CURIAM.  The  defendants  were  con- 
Tlcted  of  the  murder  of  fil.  M.  Moye,  and 
sentenced  to  death.  The  record  for  appeal 
to  this  court  contains  the  following  excep- 
tions: 

"His  honor  erred  in  allowing  a  crowd, 
some  of  whom  were  bent  upon  iLiiiing  the 
prisoners,  to  take  possession  of  the  court- 
house and  hold  the  same  during  the  trial, 
occupying  every  available  space,  including 
the  bar  reserved  for  the  lawyers,  to  such 
an  extent  that  the  Jurors  were  entirely  cut 
off  fri)m  thb  view  of  counsel,  and  counsel  had 
to  request  his  honor  on  several  occasions  to 
cause  the  sheriff  to  clear  away  the  crowd, 
that  counsel  might  see  the  witness  he  was 
examining,  thus  in  effect  overawing  the  jury, 
and  as  such  the  accused  did  not  have  that 
fair  trial  awarded  them  under  the  Constitu- 
tion and  laws  of  the  state 

'That  defendants  have  not  .had  a  fair  and 
Impartial  trial,  and  have  been  convicted  up- 
on the  testimony  of  Ham,  an  accomplice 
alone,  whose  testimony  Is,  from  the  many 
contradictory  statements,  unworthy  of  be- 
lief. That  defendants'  counsel,  hearing  the 
reports  upon  the  streets  of  lynching  as  he 
went  to  the  courthousot  at  the  solicitation  of 
the  special  judge,  and  seeing  the  unusual 
crowd  in  the  courthouse,  did  not  dare  to  ask 
for  the  three  days  allowed  by  law  for  fear 
of  the  murder  of  his  clients.  That  from  this 
fear  be  was  unable  to  get  up  any  testimony 
In  behalf  of  his  clients,  and  went  into  the 
trial  without  knowledge  of  his  defense. 
That  since  the  said  trial  defendants'  counsel 
has  obtained  the  affidavit  of  Sallie  Weldon, 
the  wife  of  Alex  Weldon,  which  is  incorpor- 
ated in  the  case,  tending  to  show  an  alibi 
foi;  both  of  the  defendants.  That  defend- 
ants' counsel  knew  nothing  of  this  evidence. 


nor  could  he  have  known  of  the  same,  unless 
he  had  Insisted  upon  his  three  days,  In 
which  event  counsel  fully  believes  that  he 
would  have  endangered  the  lives  of  his 
clients  if  he  had  demanded  his  three  days, 
and  by  reason  thereof  defendants  have  not 
had  a   fair  trial." 

As  a  basis  for  exceptions  charging  that 
the  proceedings  resulting  in  a  verdict  of 
conviction  were  so  improper  or  irregular 
that  they  should  be  held  not  to  constitute  a 
fair  and  legal  trial,  a  defendant  should  set 
out  in  the  proposed  case  the  facts  relied  up- 
on; and  if  the  case  as  so  made  up  be  not 
agreed  to,  it  should  be  submitted  to  the  cir- 
cuit judge  for  settlement  In  this  case  the 
defendants'  counsel  has  submitted  to  this 
court,  in  support  of  his  exceptions,  affidavits 
which  have  not  been  passed  upon  by  the 
circuit  judge,  by  motion  for  a  new  trial  or 
otherwise.  As  the  lives  of  the  defendants 
are  involved,  the  court  will  overlook  all  Ir- 
regularities, and  of  its  own  motion  refer  the 
entire  record  to  the  circuit  judge,  so  that 
he  may  report  fully  upon  all  the  matters 
alleged  in  the  affidavits  and  exceptions. 

It  is  therefore  ordered  that  the  clerk  of 
this  court  do  transmit  to  Hon.  Geo.  W. 
Brown,  the  special  judge  who  presided  at 
the  trial,  a  copy  of  the  entire  record,  to- 
.gether  with  a  copy  of  this  order,  to  the  end 
that  he  may  forthwith  certify  to  this  court 
a  statement  of  all  the  conditions  surrounding 
the  trial,  and  the  facts  connected  with  the 
trial.  So  far  as  they  are  germane  to  the  ex- 
ceptions above  quoted,  and  the  matters  al- 
leged in  the  affidavits  appearing  In  the  rec- 
ord. 

(»  s.  a64S) 

STATS  T.  BAXTER  et  al. 

(Supreme  Court  of  South  Carolina.    Kay  4» 

1911.) 

Bail  (|  77*)— Forfbitubb  Pkoceedinos. 

Accused  entered  into  a  reoognizance,  appear- 
ed at  the  court  of  general  sessions,  where  he  was 
convicted,  and  gave  notice  of  appeal,  and  enter- 
ed into  another  recognizance  with  the  same  sure- 
ties to  abide  the  jud^ent  of  the  Supreme 
Court,  where  the  conviction  was  affirmed  and 
rule  issued  for  the  sureties  to  show  cause  why 
the  recognizance  should  not  be  forfeited.  The 
rule  recited  the  terms  of  the  first  recognizance, 
and  the  order  to  show  cause  recited  the  same, 
but  also  recited  the  conviction  of  accused  and 
his  appeal  to  the  Supreme  Court,  and  identified 
the  second  reco^izance  as  that  to  which  It  was 
related  by  statmg  the  amount  which  was  dif- 
ferent from  the  amount  of  the  nrst  recognizance. 
Beld  to  fully  advise  accused  and  his  sureties  to 
show  cause  why  jud^ent  should  not  be  entered 
on  the  second  recognizance. 

[Dd.  Note.'For  other  cases,  see  Bail,  Dec. 
Dig.  I  77.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Georgetown  County;  Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Proceedings  by  the  State  to  forfeit  a  recog- 
nizance.    From  a  judgment  against  J.   A. 


■*.j> 
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Baxter   and   another,   snreties,   tbe   sarety 
named  appeals.    Affirmed. 

T.  St.  aiarK  Sasportas,  for  appellant  Wal- 
ter H.  Wells,  Sol.,  for  the  State. 

WOODS,  J.  One  Daniel  Harley  entered 
into  a  recognizance  in  the  sum  of  $200,  with 
the  defendant  Baxter  and  G.  E.  Herriott  as 
sureties,  conditioned  for  his  appearance  at 
the  court  of  general  sessions  for  Georgetown 
county,  to  answer  a  charge  of  violating  the 
dispensary  law.  Harley  appeared  accord- 
ing to  his  obligation,  and  was  tried,  convict- 
ed, and  sentenced.  Thereupon  he  gave  no- 
tice of  appeal,  and  entered  into  another 
recognizance,  with  the  same  sureties,  in  the 
sum  of  $300,  conditioned  that  he  "shall 
abide  by  the  Judgment  or  order  of  the  Su- 
preme Court,  and  any  Judgment  or  order  of 
this  court  made  in  pursuance  thereof,  and 
shall  abide  the  sentence  of  this  court,  ren- 
dered in  this  case,  provided  the  appeal  shall 
be  dismissed  or  overruled,  and  shall  appear 
whenever  required  by  order  of  this  court." 
Afterwards  a  rule  was  issued  against  Har- 
ley and  his  sureties,  reciting:  "Whereas, 
Daniel  Harley  lately  entered  into  recogniz- 
ance in  the  penal  sum  of  $300,  conditioned 
that  the  defendant  would  appear  at  the 
court  of  general  sessions  of  the  said  county 
and  state,  to  answer  to  a  bill  of  indictment 
to  be  preferred  against  him,"  and  requiring 
the  parties  to  show  cause  "why  the  said 
recognizance  should  not  be  estreated  and  ad- 
Judged  to  be  forfeited,  and  execution  issued 
for  the  penalty  of  the  same." 

In  addition  to  the  rule  above  recited,  an 
order  was  made  by  Judge  Gary  in  these 
words:  "It  appearing  to  the  court  that 
Daniel  Harley  is  under  recognizance  to  ap- 
pear in  court  of  sessions  on  November  9, 
1003,  then  and  there  to  answer  to  a  bill  of 
indictment  to  be  preferred  against  him  for 
violation  of  the  dispensary  law,  and  to  do 
and  receive  what  shall  be  enjoined  by  this 
court,  and  not  depart  the  court  without  li- 
cense, in  the  above-stated  case,  and  was  con- 
victed, and  appealed  to  the  Supreme  Court, 
and  the  decision  of  this  court  was  affirmed, 
and  he  has  this  day  been  called  three  times 
before  the  courthouse  and  failed  to  answer 
when  called,  on  motion  of  Walter  H.  Wells, 
solicitor,  it  is  ordered  that  Daniel  Harley, 
and  also  his  sureties,  to  wit,  J.  A.  Baxter 
and  G.  E.  Herriott,  do  show  cause,  on  the 
first  day  of  the  next  term  of  this  court,  why 
said  recognizance  should  not  be  'estreated 
and  Judgment  entered  against  them  for  the 
sum  of  $300,  the  amount  fixed  in  such  recog- 
nizance as  the  penalty  thereof.'  Let  a  copy 
of  this  order  be  served  upon  the  makers  of 
said  recognizance,  or  either  of  them."  The 
rule  and  order  were  duly  served,  and  the 
surety  Baxter  made  a  return  thereto.  The 
appeal  is  from  an  order  adjudging  the  re- 
turn Insufficient,  and  directing  Judgment  to 


be  entered  against  Baxter  and  the  estate  of 
Herriott  in  the  sum  of  $300. 

The  ground  of  the  appeal  is  that  the  rule 
and  the  order  referred  to  the  first  recogni- 
zance for  the  appearance  of  Harley  for  trial, 
and  did  not  notify  Baxter  that  he  was  re- 
quired to  show  cause  why  the  second  recog- 
nizance, given  after  his  conviction,  should 
not  be  forfeited.  The  point  is  too  technical. 
It  is  true  that  the  rule  recites  the  terms  of 
the  first  recognizance,  and  there  are  recitals 
of  the  same  kind  in  the  order  of  Judge 
Gary;  but  the  order  also  recited  the  convic- 
tion of  Harley  and  his  appeal,  and  the  de^ 
cision  of  the  Supreme  Court  on  the  appeal, 
and  both  the  rule  and  the  order  further 
identified  the  second  recognizance  as  that  to 
which  they  related  by  mention  of  $300» 
which  was  the  amount  of  that  recognizance, 
instead  of  $200,  the  amount  of  the  first  re- 
cognizance. Considering  these  recitals,  in 
connection  with  the  fact  that  the  surety 
Baxter,  when  he  signed  the  recognizance  con- 
ditioned that  Harley  should  abide  the  result 
of  the  appeal,  must  have  known  that  the 
first  recognizance  had  been  discharged  by  the 
appearance,  conviction,  and  sentence  of  Har- 
ley, it  seems  perfectly  clear  that  he  was 
not  misled  by  other  recitals  of  the  rule  and 
order,  and  that  he  was  fully  advised  by  them 
that  he  was  required  to  show  cause  why 
Judgment  should  not  be  entered  on  the  sec- 
ond recognizance. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  is  affirmed. 

JONES,  C.  J.,  GARY,  A.  J.,  and  HI- 
DRICK,  J.,  concur. 


(88  S.  C.  464) 

ATLANTIC  COAST  LINE  R.  CO.  t.  SEA- 
BOARD AIR  LINE  RY. 

(Supreme  Court  of  South  Carolina.    April  25, 

1911.) 

1.  Eminent  Domain  (f  243*)~Pbocbedinq8 
TO  Take  Pbopebtt  and  Assess  Compensa- 
tion—Statutory Provisions. 

The  condemnation  statutes  in  this  state  lim- 
it the  inquiry  thereunder  to  the  ascertainment 
of  the  amount  of  compensation,  and  afiford  no 
means  for  determining  the  right  to  compensa- 
tion; and  hence  a  judgment  in  condemnation 
proceedings,  assessing  compensation,  does  not 
determine  the  right  to  condemn. 

[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main, Cent.  Dig.  S  G27;  Dec.  Dig.  |  243.*] 

2.  Eminent  Domain  (8  198*)— Proceedings 
TO  Assess  Damages— Appeai/— Waiver. 

Where  a  railroad,  defendant  in  condemna- 
tion proceedings  to  assess  compensation  for  a 
right  of  way  claimed  by  another  railroad,  dis- 
putes the  plaintiff's  right  to  condemn,  its  par- 
ticipation in  its  selection  of  a  jury  in  those 
proceedings  cannot  be  considered  as  a  waiver 
of  the  decision  of  a  proper  tribunal  on  the  dis- 
puted question  of  right,  since  the  object  of  the 
proceeding  was  only  to  try  the  question  of  com- 
pensation, and  since  the  defendant's  consent 
could  not  confer  jurisdiction   to  determine  the 


•For  other  cases  see  same  topic  and  section  NUMBSR  in  Dec.  Dig.  4k  Am.  Dig.  K^  No.  Sariea  Jk  Rep'r  Indexi 
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ouestion  of  right  where  It  was  not  conferred  by 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  525,  528,  529;  Dec.  Dig.  f 
198.*] 

3.  BiMifttmr  Domain  (§  198^)— Pbocsedinqs 
TO  Assess  Compensation  ~  Appeal  —  Re- 
view OF  Right  to  Take— Waiver. 

Where  a  railroad  company  was  notified  by 
another  railroad,  on  October  3a,  of  an  intention 
to  condemn  a  right  of  way,  and,  on  October 
29th,  served  a  notice  of  a  refusal  of  consent, 
following  which,  on  November  4th^  an  ex  parte 
order  directed  the  impaneling  of  a  jury  to  assess 
compensation,  summoned  to  appear  on  Novem- 
ber 12th,  and  the  company,  on  November  5th, 
obtained  an  order  to  the  other  railroad  to  show 
cause  why  it  should  not  be  enjoined  pendente 
lite  from  condemnation  proceedings,  and  a  tem- 
porary restraining  order,  and  protested  the  ju- 
ry's assessment  of  damages,  the  company  <did 
not  waive  its  right  to  object  as  to  the  right  of 
condemnation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  525,  528,  529 ;  Dec.  Dig.  f 
198.*] 

4.  Judgment  (f  650*)  —  Conclusiveness  — 
Matters  Not  in  Issue— Right  to  Condemn 
Pbopebty. 

Where  a  railroad  company,  after  notice  of 
an  intention  of  another  railroad  to  condemn 
a  right  of  way  across  its  tracks,  disputes  the 
right  to  condemn  and  applies  for  an  injunc- 
tion pendente  lite,  which  is  denied  and  as  to 
which,  on  appeal,  an  order  of  supersedeas  is 
refused,  these  orders  do  not  dispose  of  the  is- 
sues on  the  merits  or  adjudicate  any  rights 
against  the  company. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  f  650.*] 

6.  Eminent  I>omain  (§  169*)— Right  to  Con- 
demn—Conditions Pbbgedent. 

Where  a  railroad  obtains  an  order  from  the 
Railroad  Commission,  authorizing  it  to  cross 
the  right  of  way  of  another  company,  provided 
that  such  crossing  be  protected  with  an  inter- 
locking switch,  and  that  the  crossing  and  switch 
be  subject  to  the  approval  of  the  Commission, 
and  bv  another  order,  the  Commission  imposes 
conditions  as  to  furnishing  preliminary  plans, 
and  as  to  the  method  of  construction  and  opera- 
tion, the  railroad  has  no  authority  or  absolute 
right  to  condemn  a  ri^ht  of  way  and  to  con- 
struct such  crossing  without  a  compliance  with 
the  orders  of  the  Commission. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  169.*] 

6.  Injunction  (8  137*)  —  Pbeliminabt  In- 
junction—Gbounds  FOB  Denial— Injubt  to 
Defendant— Rights  in  Doubt. 

Where  a  railroad  company  is  in  posses- 
sion of  its  tracks  and  right  of  way,  and  another 
railroad  has  begun  proceedings  to  condemn  a 
crossing  of  its  tracks,  though  without  adjudi- 
cated right  to  condemn,  a  preliminary  injunc- 
tion, restraining  the  company  in  its  use  of  its 
tracks  and  authorizing  an  invasion  of  its  pos- 
session, and  which  disturbs  the  status  sought  to 
be  preserved  by  an  earlier  order,  is  inequitable, 
and  will  be' set  aside  and  the  status  restored. 

[EM.  Note.>-For  other  cases,  see  Injunction, 
Dec  Dig.  I  137.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;   R.  C.  Watts,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Ck>mpany  against  the  Seaboard  Air  line 
Railway.  From  an  order  continuing  a  tem- 
porary restraining  order^  the  defendant  ap- 
peals.   Order  reversed. 

See,  also,  71  S.  EI.  39,  40. 


Stevenson  &  Matheson  and  Lyles  &  Lyles, 
for  appellant  Geo.  B.  Elliott,  Wlllcox  & 
WiUcox,  and  W.  P.  Pollock,  for  respondent 

JONES,  O.  J.  This  appeal  Is  from  an  or- 
der of  injunction  pendente  lite  granted  by 
Judge  Watts  on  December  30,  1910,  upon 
return  of  defendant,  to  a  rule  to  show  cause 
with  temporary  restraining  order,  dated  De- 
cember 22,  1910. 

The  rule  directed  defendant  to  show  cause 
why  it  **should  not  be  restrained  and  en- 
joined from  obstructing  in  any  manner  and 
from  maintaining  its  side  track  over  and 
across  the  right  of  way  of  plaintiflf  on  Front 
street,  in  the  town  of  Cheraw,  and  why  it 
should  not  be  enjoined  and  restrained  from 
instituting  any  legal  steps^  whereby  the  plain- 
tiff would  be  hindered  or  delayed  in  the 
use  of  Its  right  of  way." 

After  stating  the  corporate  capacity  of 
the  plaintiff,  defendant,  and  the  town  of 
Cheraw,  the  complaint  alleged  that  plaintiff 
was  granted  a  right  to  build  a  spur  track 
along  Front  street  by  ordinances  of  the 
town  of  Cheraw,  adopted  August  1,  and  De- 
cember 16,  1910,  followed  by  a  deed  convey- 
ing said  right  of  way ;  that  on  November  12, 
1910,  the  defendant  wantonly  trespassed  up- 
on and  obstructed  said  right  of  way  by  the 
construction  of  a  railroad  track  across  the 
same;  that  plaintiff  instituted  condemnation 
proceedings  to  condemn  the  iTlgbt  of  way 
across  the  track  and  right  of  way  of  defend- 
ant, where  the  same  crosses  Front  street  in 
Cheraw,  and  that  such  proceedings  were  com- 
pleted on  November  12,  1910,  and  that  the 
jury  of  condemnaticm  awarded  $25  damages 
against  plaintiff  for  such  right  of  way,  whicl( 
sum  was  deposited  with  the  clerk  of  court 
at  Chesterfield,  and  that  no  appeal  has  been 
taken  from  the  finding  in  such  proceeding; 
that  on  November  14,  1910,  after  the  com- 
pletion of  the  condemnation  and  deposit  of 
the  award,  the  defendant  completed  the  con- 
struction of  its  side  track  across  said  right 
of  way  of  plaintiff  without  plaintiff's  con- 
sent, and  thereby  rendering  said  right  of 
way  useless  and  unfit  for  the  purposes  for 
which  it  was  granted;  that  defendant  has 
heretofore,  by  actions  at  law  or  equity,  de- 
layed and  hindered  plaintiff  in  the  use  of  its 
right  of  way,  and  threatens  to  continue  to 
hinder,  delay,  and  defeat  plaintiff  in  such 
use,  both  physically  and  by  legal  proceedings; 
that  by  reason  of  the  foregoing  plaintiff  has 
been  damaged  $10,000,  and  unless  defendant 
be  restrained  from  continuing  said  interfer- 
ence and  obstruction  irreparable  damage  will 
be  done  to  plaintiff. 

On  December  26, 1910,  the  defendant  inter- 
vened by  petition,  alleging  that  it  owned  a 
right  of  way  across  Front  street  for  a  double 
track  and  was  exercising  its  right  to  main- 
tain the  side  track  in  question  for  the  serv- 
ice of  its  customers  and  the  public;  that  de- 
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fendant  In  conjunction  with  the  town  of 
Cheraw  had  trespassed  upon  plalntilTB  right 
of  way  and  tracks  at  Front  street,  had  torn 
ap  the  side  track,  overpowered  defendant's 
agents  with  an  armed  force,  taken  charge 
of  defendant's  engine,  and  have  attempted  to 
cut  defendant's  track  and  place  in  a  crossing 
by  violence;  that  the  right  of  plaintiff  to 
make  such  crossing  is  in  litigation  in  another 
case  (Seaboard  Air  Line  Railway  v.  Atlantic 
Coast  Line  Railway,  71  S.  E.  89,  now  pend- 
ing In  this  court,  and  heard  along  with  this 
case);  that  defendant  is  desirous  of  having 
such  right  finally  adjudicated  as  speedily  as 
possible;  that,  under  the  permission  to  make 
such  crossing  granted  by  the  Railroad  Com* 
mission,  plaintiffs  were  required  to  put  In  an 
interlocking  switch  system,  and  that  no  provi- 
sion for  such  Interlocking  switch  ssrstem  had 
been  made,  and  that  it  will  take  a  great  while 
for  the  same  to  be  established,  and  that  plain- 
tiffs are  endeavoring  to  place  the  crossing  by 
force  and  violence  on  the  main  line  of  de- 
fendant, without  the  safeguards  under  which 
they  were  permitted  by  the  Railroad  Com- 
mission to  place  same,  etc. 

Upon  this  petition  Judge  Watts,  by  his 
order  dated  December  26,  1910,  require  the 
Atlantic  Coast  Line  Railroad  Company  and 
the  town  of  Cheraw  to  show  cause,  on  De- 
cember 80,  1910,  why  they  should  not  be  re- 
strained from  interfering  with  the  track  of 
the  Seaboard.  Air  Line  Railway  and  the 
crossing  as  now  Contemplated,  and  from  in- 
terfering with  defendant's  possession  of  Its 
property  in  any  way,  and  in  the  meantime 
they  be  restrained  from  such  interference; 
it  being  the  intention  of  the  order  to  main- 
tain the  status  until  the  hearing  set  for  De- 
cember 80,  1910. 

On  December  80,  1910,  defendant  made 
its  return,  whereby  it  first  demurred  to  the 
complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  on  three  grounds  stated, 
and  theu  as  to  the  allegations  of  the  com- 
plaint it  in  substance  denied  that  plaintiff 
had  acquired  any  right  of  way  over  the  right 
of  way  and  tracks  of  defendant  across  Front 
street,  and  alleged  that  defendant  had  the 
right  of  way  of  width  necessary  for  two 
railroad  tracks  across  Front  street,  which 
was  acquired  by  the  Palmetto  Railroad  Com- 
pany by  virtue  of  an  act  of  the  General  As- 
sembly of  1882,  and  an  ordinance  and  deed 
of  the  town  of  Cheraw  of  1886,  and  that  de- 
fendant had  acquired  the  right  of  the  Pal- 
metto Railroad  Company ;  that  the  main  line 
of  defendant  was  built  across  Front  street  in 
1887,  and  the  said  side  track  was  built  on 
the  12th  and  14th  of  November,  1910,  by 
virtue  of  this  authority,  for  the  purposes  of 
accomplishing  its  business,  and  not  to  hinder 
or  defeat  the  right  of  way  claimed  by  plain- 
tiff; that  since  the  dates  mentioned  the  Pal- 
metto Railroad  Company  and  defendant,  as 
successor,  had  been  in  actual  and  peaceable 
possession  of  this  right  of  way,  main  line, 
and  aride  track. 


The  return  set  forth  the  two  orders  of  the 
Railroad  Commission,  of  date  December  22d 
and  December  28th,  passed  pursuant  to  sec- 
tion 2179  of  the  Code  of  Laws  1902,  and 
giving  the  preliminary  approval  of  the  Com- 
mission to  a  crossing  by  the  Coast  Line  at 
this  point,  under  very  minute  and  substantial 
conditions,  to  wit,  that  the  crossing  was  to 
be  protected  with  an  interlocking  switch,  and 
that  all  preliminary  plans  for  the  crossing 
and  interlocking  switch  were  to  be  submitted 
before  the  work  was  attempted. 

The  return  then  set  forth  that  on  the  24th 
day  of  December,  1910,  the  plaintiff,  without 
having  in  any  wise  complied  with  the  order 
of  the  Commission,  in  that  it  had  furnished 
and  the  Commission  had  approved  no  plans 
for  the  crossing  and  Interlocking  switch,  and 
had  made  no  arrangements  for  the  installa- 
tion of  an  interlocking  switch,  and,  in  utter 
violation  of  the  order  of  Judge  Watts,  of 
December  22d,  Intended  to  maintain  the  sta- 
tus, had  entered  upon  the  right  of  way  of 
defendant  at  Front  street  and  torn  up  and 
destroyed  the  side  track,  and  placed  obstruc- 
tions between  the  rails  of  the  main  line,  tak- 
en forcible  possession  of  defendant's  engines 
and  cars  on  the  main  line,  and  illegally  ar- 
rested its  employes  In  charge  thereof. 

The  return  and  affidavits  then  further  al- 
lege that  the  proposed  crossing  was  not  only 
a  serious  menace  to  the  safety  of  all  persons 
and  property  moving  over  the  Seaboard,  but 
that  It  would  be  a  serious  and  substantial 
hindrance  to  the  Seaboard  In  the  use  and  en- 
joyment of  Its  right  of  way,  and  that,  there- 
fore, undcD  section  2196  of  the  Code,  it  was 
such  a  right  of  way  as  could  not  be  con- 
demned by  plaintiff. 

By  way  of  reply  and  return,  plaintiff  con- 
tended that  the  alleged  nuisance  was  placed 
by  defendant  on  Front  street  after  plaintiff 
acquired  from  the  Railroad  Commission  the 
right  to  cross  said  street  with  its  track,  after 
plaintiff  had  condemned  the  crossing,  after 
plaintiff  had  received  permission  from  the 
town  of  Cheraw  to  use  said  street,  and  after 
Judge  De  Vore,  in  the  action  instituted  by 
defendant  ^gainst  plaintiff,  had  refused  the 
Injunction  sought  by  defendant  against  plain- 
tiff; that  the  right  of  plaintiff  to  cross  the 
track  of  defendant  was  complete  after  the 
permission  of  the  RaUroad  Commission,  the 
condemnation  proceedings,  the  refusal  of  in- 
junction by  Judge  De  Vore,  and  the  refusal  of 
the  Supreme  Court  to  supersede  the  order  of 
Judge  De  Vore;  that  the  right  of  defendant 
to  construct  a  **double  track"  across  Front 
street  did  not  warrant  the  building  of  the 
obstructive  side  track ;  that  all  questions  of 
danger  and  inconvoilence  to  the  defendant  by 
the  proposed  crossing  were  wrongfully  passed 
upon  and  decided;  tiiat  early  on  the  morning 
of  the  24th  day  of  November  the  defendant 
unlawfully  carried  away  the  crossing  ffos 
which  plaintiff  designed  to  place  in  the  cross- 
ing, and  that  in  consequence  plaintiff  made  a 
temporary  crossing  on  December  24th;  that 
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plaintiff  never  had  intention  to  install  a 
crossing  at  Front  street  without  an  Inter- 
locking plant  and  the  supervision  of  the 
Railroad  Commission;  that  after  a  hearing 
before  the  Railroad  Commission  on  December 
28th  the  Commission  refused  to  reopen  the 
question  of  the  permission  to  make  the  cross- 
ing, and  reaffirmed  its  perfnlssion  granted  on 
September  22,  1910,  etc. 

The  following  order  was  granted  by  Judge 
Watts:  "On  hearing  pleadings,  return  and 
aiBdavits  herein  on  rule  to  show  cause  why 
injunction  should  not  be  granted,  and  after 
argument  of  counsel,  and  it  appearing  that 
the  plaintiff  obtained  an  order  from  resident 
circuit  judge  and  condemned  the  crossings  re- 
ferred to  in  the  pleadings  herein  according  to 
law,  and  obtained  consent  of  the  Railroad 
Commission  of  this  state  on  two  separate 
occasions.  That  the  defendant  attempted  to 
obtain  an  injunction  and  restraining  order 
from  his  honor,  Judge  De  Vore,  presiding  in 
this  circuit,  which  was  refused,  and  applied 
for  an  order  there,  staying  all  proceedings 
until  that  appeal  could  be  heard,  which  was 
refused.  It  appears  to  me  that  I  have  no  au- 
thority to  review  these  orders,  and  that 
plaintiff  is  entitled  to  put  in  the  crossing 
under  the  terms  and  conditions  as  allowed 
by  the  Railroad  Commission.  It  Is  therefore 
ordered,  declared,  and  adjudged  that  the  tem- 
porary restraining  order  granted  herein  be 
continued  until  the  final  hearing  of  this  case 
herein,  and  that  plaintiff  enter  into  bond  in 
the  8um  of  $250,  before  and  to  be  approved 
by  the  clerk  of  court  of  this  county,  within 
10  days,  with  surety.  The  said  bond  to  be 
the  usual  injunction  bond.  That  the  plain- 
tiff be  allowed  to  put  in  its  crossing  over 
the  right  of  way,  side  tracks,  and  main  line 
of  the  defendant's  railroad  in  accordance 
with  the  permission  and  instructions  of  the 
Railroad  Commission  In  allowing  the  same. 
That  the  defendant,  its  agents,  employ^,  and 
■eirants,  be  enjoined  and  restrained  from  in 
any  manner  Interfering  with  plaintiff  doing 
the  same.  It  further  appearing  to  my  satls- 
fkctlon  that  there  has  been  considerable 
agitation.  Irritation,  bad  blood,  and  excite- 
ment oTer  this  matter  between  the  parties  to 
fhia  suit,  it  is  ordered  that  D.  P.  Douglass, 
as  sheriff  of  Chesterfield  county,  see  that  this 
order  is  executed  and  enforced.  R.  C.  Watts, 
Judge  of  Fourth  Circuit.     December  30, 1910." 

The  plaintiff  has  appealed  from  this  order 
upon  exceptions,  alleging  error:  (1)  In  en- 
Joining  an  alleged  nuisance  which  had  not 
been  established  at  law.  (2)  In  restraining 
defendant  in  the  use  and  possession  of  Its 
propert7f  pending  the  determination  of  plain- 
tiff's rights  therein.  (3)  In  restraining  de- 
fendant from  instituting  any  legal  steps  for 
the  protection  of  its  rights  in  the  premises. 
(4)  In  going  beyond  the  scope  of  the  rule  to 
show  cause  and  relief  demanded  in  the  com- 
plaint, which  related  to  the  side  track,  by 
undertaking  to  deal  with  defendant's  main 
Una.    (5)  In  holding  that  he  liad  no  authorl* 


ty  to  review  the  proceedings  and  orders  re- 
ferred to  in  his  order,  and  that  because  of 
them  plaintiff  had  the  right  to  put  In  the 
crossing,  whereas  he  should  have  held  that 
there  has  been  no  adjudication  of  any  right 
in  plaintiff  to  make  such  crossing.  (6)  In 
not  enjoining  plaintiff  from  interfering  with 
the  right  of  way,  side  track,  and  main  line 
of  defendant,  and  In  not  protecting  defend- 
ant in  the  possession  thereof,  pending  the 
final  determination  of  the  right  claimed  .by 
plaintiff.  (7)  In  falling  and  refusing  to  or- 
der plaintiff  to  replace  the  side  track  and  re- 
move the  obstruction  placed  on  defendant's 
right  of  way  and  main  line,  and  restore  the 
status  as  it  existed  on  December  22,  1910, 
when  the  restraining  order  was  issued,  which 
tied  the  hands  of  defendant  (8)  In  forcibly 
taking  the  property  of  defendant  from  Its 
possession  and  placing  same  In  the  possession 
of  plaintiff,  through  the  sheriff,  in  the  ab- 
sence of  any  adjudication  of  plaintiff's  right 

After  the  filing  of  the  appeal  return  in  this 
court,  the  defendant  filed  a  petition,  asking 
that  plaintiff  be  restrained  from  further  pro- 
ceedings under  the  order  of  Judge  Watts, 

pending  the  appeal,  and  on  the day 

of  January,  1911,  a  rule  to  show  cause,  with 
restraining  order,  was  Issued  by  this  court 
The  petition,  among  other  things,  shows  that 
since  the  order  of  Judge  Watts  appealed  in 
this  case,  the  Atlantic  Coast  Line  Railroad 
Company  applied  to  the  Railroad  Commis- 
sion, at  a  meeting  on  January  2,  1911,  to 
approve  its  plans  for  said  crossing  and  for 
the  interlocking  switch  contemplated  by  the 
order  of  the  Commission;  that  the  Commis* 
slon  took  the  same  under  consideration,  and 
by  an  order,  dated  January  6,  1911,  reached 
the  conclusion  that  the  grade  crossing  at 
E^ont  street  would  be  dangerous  to  the  gen*' 
eral  public,  and  that  it  should  iK>t  be  al- 
lowed, but  gave  the  Atlantic  Coast  Line  RaU- 
road  Company  the  option  of  crossing  at 
grade  at  Second  street  upon  certain  condi- 
tions, or  crossing  overhead  at  Front  street; 
that  notwithstanding  this  rescission  of  the 
former  orders  of  the  Commission,  the  Atlan- 
tic Coast  Line  Railroad  Company  has  enter- 
ed upon  petitioner's  right  of  way  under  the 
protection  of  the  sheriff,  and  has  proceeded 
to  tear  up  petitioner's  main  line  track  at 
Front  street 

The  action  of  the  Railroad  Commission  was 
telegraphed  to  the  officials  of  the  Atlantic 
Coast  Line  Railroad  Company  on  the  morn- 
ing of  January  7,  1911,  and  was  received  by 
them,  it  is  stated,  after  the  placing  of  the 
crossing  frog,  but  before  the  installation  of 
the  interlocking  switch. 

This  court  by  its  order  dated  January  t, 
1911,  supplemental  to  its  former  restraining 
order  and  to  be  effective  until  the  further 
order  of  the  court  required :  '*That  the  Siea- 
board  Air  Line  Railway  do  not  interfere  with 
the  switch  or  crossing  as  now  constructed 
across  its  ri^t  of  way  and  trade  at  Front 
street  in  the  town  of  Cheraw,  &  O^  by  the 
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Atlantic  Coast  Line  Company.  That  the  At- 
lantic Coast  line  Railway  Company  do  re- 
frain from  crossing  or  In  any  wise  using  tlie 
said  track  or  switch  constructed  by  tliem, 
and  from  entering  at  said  point  on  the  right 
of  way  of  the  Seaboard  Air  Line  Railway 
Company." 

We  have  not  undertaken  to  give  in  detail 
all  the  contents  of  the  mass  of  papers  and 
affidavits  presented  in  this  case;  and  we 
have  laid  no  stress  on  angry  and  belligerent 
conduct  of  the  parties  in  the  assertion  of 
their  supposed  rights,  as  the  decision  of  this 
case  will  not  be  influenced  or  controlled  by 
such  matters. 

After  most  careful  consideration,  we  have 
reached  the  conclusion  that  the  order  of 
Judge  Watts  was  erroneous.  The  fundamen- 
tal error  was  In  assuming  that  the  right  of 
plalntlfr  to  make  the  crossing  In  question 
had  been  determined. 

[1]  Many  cases  In  this  state,  following 
Railway  Co.  v.  Ridlehuber,  38  S.  C.  308,  17 
S.  B.  24,  have  determined  that  the  condem- 
nation statutes  furnish  no  means  for  deter- 
mining the  right  to  compensation  and  that 
the  Inquiry  thereunder  Is  limited  to  ascer- 
taining the  amowU  of  compensation.  It  fol- 
lows that  the  Judgment  in  condemnation 
could  not  determine  the  question  of  plain- 
tllTs  right  to  make  the  crossing. 

[21  It  must  also  follow  that  the  participa- 
tion of  defendant  In  the  selection  of  the  jury 
in  the  condemnation  proceedings  could  not 
be  construed  as  a  waiver  of  the  decision  of  a 
proper  tribunal  on  the  disputed  question  of 
right,  because  the  object  of  the  proceedings 
was  not  to  try  the  question  of  right,  and 
consent,  even,  could  not  confer  jurisdiction 
over  a  subject-matter  not  conferred  by  the 
statute. 

[31  It  may  be  that,  if  one  denying  the 
right  of  condemnation  should  not  take  timely 
action  to  invoke  the  proper  tribunal,  a  court 
might  hold  that  there  was  a  waiver  of  the 
question  of  disputed  right;  but  In  this  case 
It  appears  that  plaintiff  served  Intention  to 
condenm  on  October  3,  1910,  and  on  October 
29,  1910,  defendant  served  notice  of  refusal 
of  consent;  that  on  November  4,  1910,  plain- 
tiff secured  an  ex  parte  order  from  Judge 
Watts,  directing  the  impaneling  of  a  Jury  of 
condemnation,  which  Jury  was  drawn  on  the 
7th  and  summoned  to  appear  on  the  12th; 
that  on  Saturday,  November  5th,  defendant 
procured  an  order  to  show  cause  why  plain- 
tiff should  not  be  enjoined  pendente  lite  from 
proceeding  with  the  condemnation  proceed- 
ings, with  a  temporary  restraining  order, 
which  were  served  on  Monday,  November 
7th,  the  day  on  which  the  jury  were  drawn. 
At  the  hearing  on  November  11th,  Judge  De 
Yore  refused  Injunction  pendente  lite.  The 
jury  met  on  November  12th,  over  the  protest 
of  defendant,  and  proceeded  to  make  the  as- 
sessment. As  stated,  appeal  is  pending  from 
the  order  of  Judge  De  Yore,  refusing  injunc- 
tion.   We  cannot  see  anything  in  these  pro- 


ceedings from  which  an  Inference  could  be 
made  that  defendant  had  waived  or  aban- 
doned its  dispute  as  to  plaintiff's  right  of 
condemnation. 

[4]  Nor  can  it  be  said  that  the  order  of 
Judge  De  Yore,  refusing  injunction  pendente 
lite,  adjudicated  any  right  In  plaintiff,  as 
such  an  order  does  not  dispose  of  the  Issue 
on  the  merits.  Alston  v.  Llmehouse,  60  S.  C. 
559,  39  S.  E.  188;  Wright  v.  Columbia,  77  S. 
C.  416,  57  S.  E.  1096.  Likewise  the  order  of 
this  court,  refusing  order  of  supersedeas  In 
the  appeal  from  order  of  Judge  De  Yore, 
could  not  be  regarded  as  affecting  the  merits, 
any  more  than  the  order  of  Judge  De  Yore 
did. 

[5]  It  is  very  clear,  also,  that  orders  of  the 
Railroad  Commission  of  September  22d  and 
December  28th  gave  plaintiff  no  absolute 
right  to  make  the  crossing.  Tne  order  of 
September  22d  declared:  *'After  due  consid- 
eration the  consent  of  this  Commission  Is 
hereby  given  to  the  Atlantic  Coast  Line  Rail- 
road Company  to  cross  the  main  line  track 
of  the  Seaboard  Air  Line  Railway  on  Front 
street,  in  the  town  of  Cheraw,  S.  C,  with  Its 
track  at  grade,  provided  that  said  crossing 
be  protected  with  an  Interlocking  switch; 
said  crossing  and  interlocking  switch  to  be 
subject  to  the  approval  of  this  Commission." 
The  order  of  December  28th  provided:  '*That 
the  permission  granted  to  the  Atlantic  Coast 
Line  Railroad  Company  to  cross  track  of  the 
Seaboard  Air  Line  Company  on  September 
22,  1910,  contemplated  the  furnishing  of  this 
Commission  all  preliminary  plans  of  the  in- 
terlocking switch  and  crossing  and  the  prop- 
er erection  of  the  same,  subject  to  the  ap- 
proval of  this  Commission.  That  all  neces- 
sary material  for  the  completion  of  the  Inter- 
locking switch  and  crossing  as  ordered  be  as- 
sembled before  any  work  on  same  Is  begun, 
and  that  the  work  of  erection  be  carried  on 
to  completion  simultaneously.  That  no  en- 
gine or  train  be  operated  over  said  crossing 
until  the  same  has  been  inspected  by  the  of- 
ficial engineer  and  accepted  by  this  Commls- 
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sion. 

No  plans  of  an  interlocking  switch  cross- 
ing were  ever  submitted  to  the  Railroad  Com- 
mission until  January  2,  1911.  Hence  any 
attempt  to  put  in  the  crossing  previous  to 
January  2,  1911,  was  a  violation  of  the  or- 
ders of  the  Commission,  and,  inasmuch  as 
the  Commission  did  not  approve  the  plans 
submitted  on  January  2,  1911,  but  disapprov- 
ed them,  the  attempt  to  put  in  the  crossing 
thereafter  was  unauthorized  by  the  Commis- 
sion. 

Whether  the  Railroad  Commission  had  au- 
thority under  the  statute  to  revoke  its  form- 
er consent  to  the  crossing  upon  conditions, 
either  with  or  without  notice  to  the  plaintiff, 
is  not  necessarily  Involved,  and  as  the  Com- 
mission is  not  a  party  to  these  proceedings 
we  will  not  undertake  to  adjudge  that  mat- 
ter. It  is  sufficient  for  the  purposes  of  this 
case  to  state  that  no  authority  from  the 
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Railroad  Cominisslon  to  make  the  crossing 
at  the  date  of  Judge  Watts*  order  of  In- 
junction existed,  for  want  of  compliance  with 
the  conditions  precedent  npon  which  the  al- 
leged consent  was  based. 

[I]  There  being  no  adjudicated  right  of 
plaintiff  to  the  crossing  and  the  defendant 
being  in  i)osse6Sion  of  its  right  of  way  and 
tracks  to  be  affected  thereby,  the  effect  of 
the  order  appealed  was  to  disturb  defendant 
m  its  possession  pending  the  litigation  con- 
trary to  the  rule  that  the  object  of  a  prelim- 
inary injunction  Is  to  preserve  the  status  un- 
til plaintiff's  right  is  established.  Pelzer  v. 
Hughes,  27  S.  C.  415,  3  S.  B.  781.  The  order 
not  only  filled  to  preserve  the  status  exist- 
ing on  December  22,  1910,  when  the  prelimi- 
nary restraining  order  was  granted,  though 
the  court  was  urged  by  defendant  in  its  in- 
tervening petition  so  to  do,  but  authorized 
plaintiff  to  Invade  defendant's  possession  and 
tied  defendant's  hands,  even  against  taking 
legal  proceedings  to  protect  its  possession. 

We  dp  not  deem  it  important  or  necessary 
to  consider  all  the  exceptions  in  detail,  as 
the  forgoing  considerations  are  sufficient  to 
justify  reversal  of  the  order  under  consider- 
ation. We  regard  it  also  proper  to  provide 
for  the  restoration  of  the  status  as  It  existed 
on  December  22,  1010,  when  plaintiff  secur- 
ed the  restraining  order  against  defendant, 
as  it  was  inequitable  to  leave  plaintiff  free 
to  disturb  the  status  after  tying  defendant's 
hands.  1  High  on  Inj.  (4th  Ed.)  f  5a;  10 
Enc.  PI.  &  Pr.  1104 ;  Railway  Co.  v.  Taylor, 
134  111.  603.  25  N.B.  588. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  plaintiff  Is  hereby  ordered  forth- 
with to  restore  the  status  as  it  existed  on  De- 
cember 22, 1910. 


(88  8.  C.  477) 

SBABOARD  AIR  WNB  RY.  v.  ATLANTIC 
COAST  LINE  R.  CO. 

(Supreme  Ck>nrt  of  South  Carolina.    April  25, 

1911.) 

1.  Appeal  awd  Ebrob  (§  854*)  —  Review — 
Mattess  of  Evidence  Con  si  debed— Plead- 
ings. 

Where  an  application  for  an  injunction  is 
refused  without  stating  any  reason,  the  only 
question  arising  on  appeal  is  whether,  upon  the 
complaint  and  its  supporting  affidavits,  and 
upon  the  return  and  its  supporting  affidavits, 
there  is  a  prima  facie  showing  warranting  an 
injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  3403,  3404,  3408-3430; 
Dec  Dig.  I  854.*] 

2.  Injunction  (f  136*)— Rioht  to  Tempoba- 
*T  Injunction. 

A  temporary  injunction  should  be  granted 
when  it  api>ear8  prima  facie  that  such  injunc- 
tion is  necessary  to  preserve  the  right  asserted 
by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S§  305,  306;    Dec.  Dig.  §  136.*] 


3.  Eminent  Domain  (§  198*)— Compensation 
—Statutory  Provisions. 

The  condemnation  statute  is  limited  to  the 
ascertainment  of  the  amount  of  damages,  and 
affords  no  metliod  for  determining  th^  right  to 
condemn. 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  H  526,  528,  529;  Dec.  Dig.  | 
198.*] 

4.  Eminent  Domain  '  (S  169*)— Pboceedinos 
TO  Take  Fbopertt  and  Assess  Damages- 
Conditions  Precedent. 

A  railroad  company  cannot  lawfully  con- 
demn a  crossing  of  the  right  of  way  of  another, 
unless  it  appears  that  such  crossing  would  not 
be  an  unreasonable  hindrance  of  the  right  of 
way  already  dedicated  within  Civ.  Code  1902. 
S  2195,  and  unless  the  consent  of  the  Railroad 
Commission  to  such  crossing  is  obtained,  as 
provided  by  section  2179. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  461 ;    Dec.  Dig.  |  169.*] 

5.  Eminent  Domain  (8  274*)— Remedies  or 
Owner— Injunction— Stat  Until  Dbteb- 
mination  of  rioht  to  condemn. 

An  injunction  to  stay  condemnation  pro- 
ceedings to  assess  damages  for  a  proposed  cross- 
ing by  one  railroad  of  the  right  of  way  of  an- 
other should  be  granted  where  it  is  not  shown 
that  there  has  been  a  performance  of  a  condi- 
tion precedent  to  the  plaintiffs  right,  imposed 
by  the  Railroad  Commission. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  »  753,  765,  768;  Dec.  Dig.  f 
274.*] 

Appeaf  from  Ck)mmon  Pleas  Circuit  Court 
of  Chesterfield  County;  J.  W.  De  Vore,  Judge. 

Appeal  by  the  Seaboard  Air  Line  Railway, 
from  an  order  refusing  an  injunction  pen- 
dente lite,  to  restrain  the  Atlantic  Coast 
Line  Railroad  Company  from  maintaining 
condemnation  proceedings.  Order  reversed, 
and  condemnation  proceedings  enjoined  pen- 
dente lite. 

See,  also,  71  S.  B.  84,  40. 

Stevenson  &  Matheson  and  Lyles  &  Lyles, 
for  appellant.  Geo.  B.  Elliott,  Willcox  & 
Willcox,  and  W.  P.  Pollock,  for  respondent! 

JONES,  C.  J.  This  is  an  appeal  from  an 
order  of  Judge  De  Yore  passed  on  Novem- 
ber 11,  1910,  refusing  injunction  pendente 
lite  to  restrain  condemnation  proceedings  to. 
assess  damages  for  the  proposed  crossing  of 
plaintUTs  right  of  way  by  a  spur  track  of 
the  defendant  at  Front  street,  in  the  town 
of  Cheraw,  S.  C. 

[1]  The  order  refused  injunction  without 
stating  any  reason;  hence  the  only  tjuestion 
properly  arising  is  whether,  upon  the  com- 
plaint and  supporting  afildavits,  and  upon 
the  return  and  the  supporting  affidavits, 
there  was  a  prima  facie  showing  warrant- 
ing injunction. 

[2]  The  rule  fs  well  established  that  tem- 
porary inJui)ctlon  should  be  granted  when  it 
appears  prima  facie  that  such  injunction  is 
necessary  to  preserve  the  right  asserted  by 
the  plaintiff.  Marion  County  Lumber  Co.  v. 
Tilghman  Lumber  Cb^  76  S.  a  220,  55  S.  E. 
887. 
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[S]  Tbat  tbe  condemnation  etatnte  affords 
no  machinery  for  determining  the  right  to 
condemn  and  is  limited  to  the  ascertain- 
ment of  the  amount  of  damages  has  been  fre- 
quently declared.  Georgia,  etc.,  Ry.  Co.  ▼. 
Rldlehnber,  38  S.  O.  808,  17  S.  E.  24 ;  Water 
Oo.  T.  Nnnamaker,  73  S.  G.  550,  53  S.  E.  996. 

It  would  be  an  anomaly  to  have  a  judg- 
ment fixing  tbe  amount  of  compensation  to 
be  awarded  In  condemnation  proceedings  In 
adTance  of  a  determination  whether  tbe  right 
to  condemn  exists,  upon  which  depends  the 
duty  to  pay  the  compensative  damages. 
Such  a  judgment  presupposes  the  ascertain- 
ment of  the  right  upon  which  it  is  based. 
Hence  It  is  essential  to  stay  proceedings,  so 
that  there  be  no  such  judgment  until  tbe 
right  thereto  has  been  established. 

[4]  Before  a  railroad  company  can  law- 
fully condemn  a  crossing  of  tbe  right  of  way 
of  another,  it  must  appear  tbat  such  cross- 
ing would  not  be  an  unreasonable  hindrance 
of  the  right  of  way  already  dedicated  with- 
in section  2195,  voL  1,  GItU  Gode  1902,  and 
the  consent  of  the  Railroad  Gommission  to 
make  such  crossing  must  be  obtained,  as  pro- 
ylded  In  section  2179,  GItII  Gode  1902,  vol.  1. 

Subject  to  review  In  a  proper  case,  with 
the  proper  parties  before  the  court,  the  ques- 
tion of  hindrance,  which  involves  *  also  the 
question  of  public  safety,  must  first  be  con- 
sidered by  the  Railroad  Gommission  as  a 
preliminary  of  granting  their  consent  to  al- 
low the  crossing.  If  consent  is  granted  up- 
on certain  conditions  precedent,  there  Is  no 
consent  until  the  performance  of  such  con- 
ditions. 

[B]  In  this  case  it  appears  from  the  pro- 
ceedings and  the  undisputed  facts  existing  at 
the  time  of  the  condemnation  proceedings 
that  the  consent  of  the  Railroad  Gommission 
to  permit  the  crossing  was  on  the  condition 
that  the  crossing  at  grade  should  be  protect- 
ed by  an  Interlocking  switch,  plans  of  which 
were  to  be  first  submitted  to  and  approved 
by  tbe  Gommission.  There  was  no  showing 
that  the  condition  had  been  performed;  in 
fact,  it  is  not  disputed  that  plans  of  such 
switch  had  not  been  approved  by  the  Gom- 
mission. We  need  not  refer  to  the  fact  devel- 
oped at  the  hearing  of  this  appeal  that  the 
Railroad  Gommission  has  not  only  not  ap- 
proved any  plan  of  an  Interlocking  switch, 
but  has  actually  determined  that  there  shall 
be  no  crossing  at  grade  at  the  point  where 
the  right  of  way  Is  sought  to  be  condemned. 

The  action  of  plaintiff  to  stay  condemna- 
tion proceedings  was  brought  in  due  time, 
before  judgment  In  condemnation  was  ren- 
dered, and  we  find  nothing  in  the  facts 
which  warrants  a  conclusion  ttiat  plaintiff 
has  waived,  or  Is  estopped  to  assert,  the 
claim  that  no  right  to  condemn  exists.  The 
situation  was  such  that  It  was  error  to 
refuse  to  stay  the  condemnation  proceedings. 


The  order  appealed  from  Is  reversed,  and 
the  condemnation  proceedings  enjoined  pen- 
dente Uta 

(8S  8.  C.  48D) 

TOWN  OF  GHERAW  t.  SEABOARD  AIR 

LINE  RY. 

(Supreme  Gourt  of  South  Garolina.    April  25, 

1911.) 

1.  Municipal  Gobpobatxons  <|S  097,  700*)— 
Stbeets->Obstbuotion— Obihinal  Respon- 
sibility. 

An  obstruction  of  a  public  street  is  a  public 
nuisance,  and  the  remedy  is  by  indictment,  tin- 
less  the  party  instituting  proceedings  on  the  civ- 
il side  of  the  court  can  show  special  or  peculiar 
damages  differing  in  kind  from  those  to  which 
all  others  in  common  with  him  are  exposed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  If  1^  1503,  150»; 
Dec.  Dig.  §i  697,  700.*] 

2.  Municipal     Gobpobations     Q     097*)  — 

STBBETS— OBSTBUCnON—ABATKMKNT   OB   IN- 
JUNCTION. 

A  municipality,  because  of  its  peculiar  du- 
ties and  liabilities  in  respect  to  the  maintenance 
of  its  streets  for  public  use,  may  bring  a  civil 
action  to  prevent  or  remove  a  threatened  or  con- 
tinued obstruction  constituting  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Gent  Dig.  |f  1502-1506;  Dec. 
Dig.  I  697.*] 

3.  Municipal     Gobpobations     <|    097^  — 

STBEETS  —  ObSTBUOTIONS  —  AOTIOR   VOB   In* 

junction. 

An  injunction,  at  the  suit  of  a  municipality 
against  a  railroad  for  obstructing  a  street, 
should  not  be  granted  where  there  is  a  prima 
facie  showing  that  a  side  track  used  and  claim- 
ed by  the  railroad  was  constructed  within  a 
right  of  way  granted  by  the  municipality,  and 
where  the  existence  of  any  nuisance  is  doubtful 
and  has  not  been  established  by  law,  and  where 
there  has  been  an  injunction  in  a  suit  between 
tbe  defendant  and  a  third  party  claiming  to  de- 
rive its  rights  from  the  municipality  over  the 
same  obstruction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Gent  Dig.  |(  1502-1506;  Dec 
Dig.  I  097.*] 

Appeal  ftom  Gominon  Pleas  Gircuit  Gourt 
of  Ghesterfield  Gounty;  R.  a  Watts,  Judge. 

Action  by  the  Town  of  Gheraw  for  an  in- 
junction against  the  Seaboard  Air  Line  Rail- 
way. Temporary  Injunction  granted,  and  de- 
fendant appeals.     Reversed. 

See,  also,  71  S.  E.  34,  39. 

Lyles  &  Lyles  and  Stevenson  ft  Matheson, 
for  appellant  Willcoz  ft  Wlllcox,  Geo.  B. 
Elliott,  and  W.  P.  Pollock,  for  respondent 

JONES,  0.  J.  The  town  of  Qieraw  au- 
thorized an  attorney  to  take  such  proceeding 
as  was  necessary  against  the  Seaboard  Air 
Line  Railway  to  compel  It  to  allow  the  At- 
lantic Goast  Line  Railroad  Gompany  to  cross 
its  track  on  Front  street,  such  proceeding  te 
be  done  without  cost  to  the  town.  Accord- 
ingly, on  December  22,  1910,  at  the  time  of 
the  commencement  of  the  action  by  the  At- 
lantic Goast  Line  Railroad  Gompany  against 
the  Seaboard  Air  line  Railway,  with  refer- 
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enee  to  tills  same  crossing,  in  whlcb  the  judg- 
ment of  this  court  has  Just  been  rendered, 
the  present  action  was  commenced  to  enjoiti 
defendant  from  obstructing  said  Front  street 
by  side  track  across  the  same  constructed  on 
the  12th  and  14th  days  of  November,  1910, 
alleging  that  the  obstruction  rendered  the 
street  unfit  for  the  purposes  of  the  street  and 
for  the  purposes  for  which  a  right  of  way 
had  been  granted  to  the  Atlantic  Coast  line 
Railroad  Ck>mpany  along  said  street,  alleg- 
ing, farther,  that  since  said  time,  in  order 
more  completely  to  obstruct  said  street,  de- 
fendant placed  a  car  or  cars  on  the  said  side 
trade  ao  unlawfully  constructed,  and  threat- 
ens to  continue  said  obstruction. 

A  rule  to  show  cause  and  a  temporary  re* 
straining  order  was  granted  by  Judge  Watts. 
Defendant  made  return  on  December  30, 
IdlO,  and  first  demurred  to  the  complaint  as 
not  stating  facts  sufficient  to  constitute  a 
cause  of  action:  (1)  In  that  it  only  charges 
an  invasion  of  its  right  and  an  obstruction 
of  a  public  highway,  and  the  only  remedy 
therefrom  is  by  indictment  (2)  In  that  it 
appears  on  the  face  of  th^  complaint  that 
the  purpose  of  the  action  is  to  enforce  an 
alleged  right  of  the  Atlantic  Coast  Line  Rail- 
road Company,  and  is  not  brought  to  enforce 
the  rights  of  the  town.  (3)  In  that,  if  the 
town  has  suffered  injury  peculiar  to  it,  giv- 
tog  it  the  right  to  bring  >an  action  for  an  al- 
leged pubHc  nuisance,  no  injunction  can  be 
granted  till  the  right  which  is  in  dispute  is 
determined  by  law,  and  no  such  right  is  al- 
leged. 

The  return  further  states  that  the  plaintiff 
is  not  the  real  party  in  interest,  but  the  suit 
is  at  the  expense  and  for  the  benefit  of  the 
Atlantic  Coast  Line  Railroad  Company.  The 
return  also  states,  among  other  matters,  that 
the  construction  and  use  of  the  side  track 
was  not  unlawful,  and  was  upon  its  right  of 
way.  The  right  of  way  here  referred  to  was 
that  granted  pursuant  to  ordinance  by  the 
town  of  Cheraw  October  26,  1886,  to  the  Pal- 
metto Railroad  Company,  to  whose  rights  de- 
fendant succeeded,  to  build  "a  railroad  with 
such  embankments  and  cuttings  as  may  be 
necessary  for  the  construction  of  a  double 
track  railroad  through  and  over  the  follow- 
ing described  right  of  way  across  Front 
street,  ♦  •  ♦  provided  that  all  crossings 
of  any  of  said  streets  be  so  arranged  as  not 
to  hinder  or  impede  the  free  use  of  the 
same  by  the  public;  and  if  the  track  or 
tracks  of  said  railroad  do  not  cross  any  of 
the  above-mentioned  streets  on  a  level  that  the 
same  be  so  graded  as  least  to  interfere  with 
the  public  travel  over  said  streets." 

Counsel  have  agreed  that  the  record  in 
the  case  of  Atlantic  Coast  Line  Railroad  Co. 
V.  Seaboard  Air  Line  Railway,  71  S.  B.  34, 
on  appeal  from  the  order  of  Judge  Watts, 
dated  December  30,  1910,  and  the  record  in 
the  case  of  Seaboard  Air  Line  Railway  v. 
Atlantic  Coast  Line  Railroad  Co.,  71  S.  E. 
39,  on  the  appeal  from  the  order  of  Judge 


De  Yore,  dated  November  11,  1910,  shall 
be  considered  as  Incorporated  into  this  case. 
On  hearing  the  return^  Judge  Watts  grant- 
ed an  order  enjoining  defendant,  until  final 
hearing  of  the  case,  from  in  any  manner 
obstructing  or  Interfering  with  the  streets 
described  in  the  pleadings,  "except  as  to 
a  double  track  provided  for  in  the  deed  of 
plaintiff  to  the  Palmetto  Railroad  in  188C." 

Defendant  appeals  on  exceptions,  assign- 
ing error:  (1)  Because  the  alleged  wrong,  if 
anything,  is  a  public  nuisance,  and  the  sole 
remedy  is  by  indictment.  (2)  Because  there 
was  no  prima  facie  showing  of  Injury  to 
plaintiff  different  from  that  suffered  by  the 
general  public.  (3)  Because  the  existence  of 
the  alleged  nuisance  was  In  dispute  and  had 
not  been  established  at  law.  (4)  Because 
there  was  no  prima  facie  showing  of  any  un- 
lawful obstruction.  (5)  Because  it  appeared 
that  defendant  had  acquired  the  right  of 
way  across  Front  street  wide  enough  for  two 
railroad  tracks,  with  power  to  make  such 
cuts  and  embankments  as  might  be  necessa- 
ry. (6)  Because  it  appeared  that  the  pur- 
pose of  the  action  was  to  enforce  an  alleged 
right  of  the  Atlantic  Coast  Line  Railroad 
Company,  and  not  any  right  in  plaintiff,  who 
was  not  the  real  party  in  Interest  (7)  Be- 
cause the  effect  of  the  injunction  was  to  take 
property  in  the  possession  of  defendant  and 
place  it  in  the  possession  of  the  Atlantic 
Coast  Line  Railroad  Company,  the  right  to 
which  was  in  dispute.  (8)  Because  the  sta- 
tus of  the  property  as  it  existed  on  December 
22,  1910,  when  the  restraining  order  was  is- 
sued, should  have  been  restored.  (9)  Be- 
cause having  found  that  defendant  had  a 
right  of  way  across  Front  street  of  a  width 
necessary  for  two  railroad  tracks,  his  honor 
should  have  further  held  that  the  construc- 
tion of  the  side  track  was  lawful  and  proper, 
and  constituted  no  obstruction  to  be  enjoin- 
ed by  a  court  of  equity  pendente  lite.  (10) 
Because  It  appeared  by  undisputed  proof 
that  such  side  track  had  been  torn  up  "by  the 
act  of  plaintiff  and  the  Atlantic  Coast  Line 
Railroad  Company,  when  the  order  of  In- 
junction was  granted. 

[t]  The  obstruction  of  a  public  street  is  a 
public  nuisance,  and  the  remedy  Is  by  in- 
dictment, unless  the  person  instituting  pro- 
ceedings on  thie  civil  side  of  the  court  can 
show  special  or  peculiar  damages  differing 
in  kind  from  those  to  which  all  others  In 
common  with  him  are  exposed.  McMeekln 
V.  Power  Co.,  80  8.  O.  516,  61  S.  E.  1020,  128 
Am.  St.  Rep.  885. 

[2]  But  a  municipality,  because  of  Its  pe- 
culiar duties  and  liabUlties  in  reference  to 
the  maintenance  of  its  streets  for  public  use, 
may  bring  a  civil  action  to  prevent  or  re- 
move a  threatened  or  cohtinued  obstruction 
constituting  a  nuisance.  State  v.  Water  Pow- 
er Co.,  82  S.  C.  191,  63  S.  B.  884,  22  L.  R.  A. 
(N.  S.)  435,  129  Am.  St  Rep.  876. 

[3]  Waiving  the  question  that  the  suit  by 
plaintiff  was  not  really  in  the  interest  of  the 
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public,  but  was  in  the  interest  of  the  At- 
lantic CosLBt  Line  Railroad  Company  for  the 
purpose  of  enabling  it  to  effect  a  crossing  of 
the  defendant's  right  of  way  at  Front  street, 
we  think  the  injunction  should  not  have 
been  granted,  because  the  prima  facie  show- 
ing made  was  that  the  side  track  of  the  de- 
fendant was  constructed  within  the  right  of 
way  granted  by  the  plaintiff.  The  existence 
of  any  nuisance  was  so  doubtful  that  the 
court  should  not  have  disturbed  the  status 
until  the  legal  rights  of  the  parties  had  been 
determined.  Kennerty  v.  Etiwan  Phosphate 
Co.,  17  S.  G.  417,  43  Am.  Rep.  607. 
The  order  of  the  circuit  court  Is  reversed. 

(8»  8.  C.  122) 

McJIMPSEY  V.  SOUTHERN  RY.,  OARO^ 
LINA  DIVISION.t 

(Supreme  Ck>urt  of  South  Carolina.    May  1, 

1911.) 

C^BBiEBs  (I  320*)— Cabsiaob  of  Passbitoebs 
— INJUBY  TO  Passengeb— Action— SuFFici- 
EiTCT  OF  Evidence. 

In  an  action  against  a  carrier  for  injuries 

to  a  passenger,  refusal  of  a  directed  verdict  for 

defendant  held  proper  by  a  divided  court 
[Ed.    Note.— For    other   cases,    see   Carriers, 

Dec.  Dig.  I  320.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  W.  De  Vore, 
Judge. 

•'To  be  ofBcially  reported." 

Action  by  Ed  McJimpsey,  by  his  guardian 
ad  litem,  against  the  Southern  Railway,  Car- 
olina Division.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed  by  a  divided 
court 

Sanders  &  De  Pass,  for  appellant  Nicholls 
&  Nicholls  and  O.  P.  Sims,  for  respondent 

JONES,  Oi  J.  The  plaintiff  recovered 
Judgment  for  personal  injuries  alleged  to 
have  been  sustained  August  5,  1906,  while 
a  passenger  on  defendant's  train  between 
Biltmore,  N.  0.,  and  Asheville,  N.  O. 

At  the  conclusion  of  all  the  testimony, 
defendant  moved  the  court  to  direct  a  ver- 
dict for  defendant  on  the  following  grounds : 

(1)  Because  no  actionable  negligence  has 
been  shown  on  the  part  of  the  defendant 
company. 

(2)  That,  if  any  such  has  been  shown,  the 
evidence  shows  that  the  plaintiff  was  guilty 
of  contributory  negligence  such  as  would 
defeat  his  recovery. 

(3)  That  this  suit  is  brought  against  South- 
em  Railway,  Carolina  Division,  while  the 
evidence  shows  that  the  plaintiff  was  injured 
while  on  a  train  of  the  Southern  Railway 
Company. 

These  same  grounds  are  now  urged  against 
the  court's  refusal  of  the  motion.  We  no- 
tice the  third  ground  first  Unless  contained 
in  defendant's  answer  hereafter  noticed,  there 
was  no  testimony  whatever  that  the  injury 


occurred  upon  any  railroad  operated,  leased, 
or  owned  by  the  defendant  The  testimony 
offered  was  all  to  the  effect  that  the  injury 
occurred  on  a  train  operated  by  the  South- 
ern Railway  upon  a  railroad  from  Spartan- 
burg, S.  C,  to  Asheville,  N.  C.  The  court 
knows  Judicially  that  the  Spartanburg  & 
Asheville  Railroad  Company  was  incorporat- 
ed in  this  state  under  the  act  of  February  20, 
1873  (15  St  at  Large,  p.  347),  and  was  au- 
thorized to  construct  a  railroad  from  Spar- 
tanburg to  the  North  Carolina  line  in  the 
direction  of  Asheville  or  Rutherfordton,  N. 
O. ;  that  this  railroad  company  with  others 
consolidated  and  merged  into  a  new  corpora- 
tion knovm  as  "Southern  Railway,  Carolina 
Division,**  and  on  June  30,  1902,  this  last- 
named  company  executed  a  lease  of  its  rail- 
road property  and  franchise  to  the  Southern 
Railway  Company.  Acts  1902  (23  Stat  p. 
1152);  Act  1904  (24  Stat  p.  665).  If,  there- 
fore, the  injury  had  occurred  in  this  state, 
there  would  have  l^een  evidence  tending  to 
show  liability  as  lessor,  but  the  injury  oc- 
curred in  North  Carolina,  and  there  was  no 
testimony  offered  to  show  that  the  defoid- 
ant  was  authorized  to  operate  any  railroad 
in  North  Carolina,  and  no  testimony  to  show 
that  it  owned  or  actually  operated  any  rail- 
road in  that  state,  except  the  inference  to  be 
deduced  from  the  pleadings.  The  complaint 
alleged  that  defendant  was  successor  of  the 
Spartanburg  &  Asheville  Railroad  Company, 
and  owner  of  its  franchise,  rights  of  way, 
tracks,  locomotives,  and  passenger  cars,  said 
tracks  extending  from  Spartanburg,  S.  C,  to 
Asheville,  N.  C,  and  that  plaintiff  became  a 
passenger  on  the  cars  of  defendant  at  Bilt- 
more, N.  O.  The  answer  did  not  specifically 
deny  these  allegations,  but  stated:  *'It  de- 
nies every  material  allegation  of  the  com- 
plaint*' It  Is  extremely  doubtful  whether 
this  constitutes  a  good  general  denial,  because 
of  the  qualification,  leaving  it  uncertain 
what  the  defendant  considered  "material" 
(1  Eng.  PL  &  Pr.  782),  but  passing  that  by, 
as  no  motion  to  make  the  answer  definite 
was  made,  we  notice  the  third  allegation  in 
the  answer :  "Defendant  further  alleges  that 
the  plaintiff  in  getting  out  on  the  step  of 
one  of  its  cars  and  in  attempting  to  Jump 
from  the  train  while  in  motion  and  in 
holding  onto  the  handholds  while  the  train 
was  in  motion  assumed  all  the  risks  inci- 
dent to  his  so  doing."  Here  we  have  a  state- 
ment by  defendant,  that  the  injury  occurred 
on  the  cars  of  defendant,  and  whether  we 
view  this  as  an  admission,  or  as  warranting 
an  inference  that  the  allegation  of  the  com- 
plaint in  this  matter  was  not  considered  ma- 
terial by  the  defendant  and  therefore  not 
intended  to  be  denied,  we  cannot  hold  that 
there  was  such  a  total  failure  of  evidence  on 
this  point  as  to  warrant  direction  of  verdict 
for  defendant 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  DIr.  &  Am.  "Dig.  Key  Na.  Series  Jk  Rep'r  Indexes 
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Was  there  error  in  not  directing  a  verdict 
on  the  gronnd  of  total  failure  of  evidence  to 
show  negligence  of  defendant?  The  ques- 
tion is  to  be  determined  by  the  law  of  North 
Carolina,  where  the  alleged  tort  occurred. 
Taking  the  view  of  the  evidence  most  favor- 
able to  plaintiff,  it  appears  that  plaintiff,  a 
negro  boy  between  14  and  15  years  old, 
boarded  the  defendant's  train  at  Biltmore, 
N.  G.,  as  a  passenger  for  AshevlUe,  N.  C. 
Before  reaching  Asheville,  a  porter  passed 
through  the  train  calling,  *'A11  out  for  Ashe- 
ville!** and  soon  thereafter  the  train  slowed 
down  and  stopped,  and.  If  it  did  not  stop. 
It  was  moving  so  slowly  as  hardly  to  be  no- 
ticed. Thereupon  the  plaintiff,  supposing  he 
had  reached  the  station,  went  out  upon  the 
platform,  when  there  was  a  jerk  of  the 
train,  which  threw  him  off  the  platform  and 
under  the  cars,  to  his  great  injury.  The  sta- 
tion at  Asheville  is  a  large  brick  building 
surrounded  by  a  fence,  with  gates  for  en- 
trance and  exit  of  passengers.  The  injury 
occurred  in  the  daytime,  and,  according  to 
plaintiff's  testimony,  some  200  yards  from 
the  station.  The  slowing  down  of  the  train 
was  explained  by  the  testimony  for  defend- 
ant, which  was  not  disputed.  Between  Bilt- 
more and  Asheville  there  was  a  construction 
crossing  of  the  track  where  a  flagman  was 
stationed,  and  It  was  the  duty  of  the  en- 
gineer to  come  to  a  stop,  or  slow  down  and 
await  the  signal  of  the  flagman  before  cross- 
ing. On  this  occasion  the  train  was  slowed 
down,  and,  upon  the  signal  of  the  flagman, 
started  forward.  The  defendant's  witnesses 
testified  that  the  train  was  moving  four  or 
five  miles  an  hour  at  the  time  of  the  injury, 
and  that  it  occurred  about  three-fourths  of  a 
mile  from  the  station,  but  for  the  purpose  of 
this  motion  we  must  accept  the  plaintiff's 
version  that  the  motion  of  the  train  was  not 
perceptible,  and  that  the  injury  occurred 
about  200  yards  from  the  station.  There  was 
no  evidence  that  persons  were  accustomed  to 
get  off  and  on  the  train  at  this  point,  and 
there  was  no  evidence  that  the  engineer,  con- 
ductor, or  any  employ^  of  the  company 
charged  with  Uie  management  of  the  train 
had  any  knowledge  or  notice  that  plaintiff 
was  on  the  platform  when  the  train  moved 
forward  with  a  jerk.  Nor  was  there  any  evi- 
doice  that  any  employ^  of  defendant  invited 
plaintiff  to  go  upon  the  platform  or  to  alight, 
unless,  as  contended  for  plaintiff,  such  in- 
vitation should  be  inferred  from  the  call  of 
the  station  and  the  slowing  down  and  stop- 
ping of  the  train.  The  statute  law  of  North 
Carolina,  which  was  introduced  in  evidence 
by  defendant,  is  section  2628  of  the  Revlsal 
of  1905,  as  follows:  "In  case  any  passenger 
<m  any  railroad  shall  be  injured  while  on 
the  platform  of  a  car  or  on  any  baggage, 
wood  or  freight  car,  in  violation  of  the  print- 
ed regulations,  of  the  company  posted  up  at 
the  time  in  a  conspicuous  place  inside  its 
passenger  cars  then  in  the  train,  such  com- 


pany shall  not  be  liable  for  the  injury,  pro- 
vided said  company  at  the  time  furnish  room 
inside  its  passenger  cars  suflSclent  for  the 
proper  accommodation  of  its  paissengers."  It 
was  in  evidence,  without  contradiction  or  dis- 
pute, that  in  the  car  occupied  by  plaintiff 
there  was  posted  in  a  conspicuous  place  a 
notice,  "Passengers  must  not  stand  on  the 
platform;"  and  on  the  outside  of  the  door 
of  that  car  there  was  another  notice,  "Pas> 
sengers  must  not  stand  on  the  platform." 
It  was  also  shown  that  at  the  time  of  the 
injury  there  was  sufllcient  room  inside  the 
passenger  cars  for  the  proper  accommodation 
of  the  passengers.  Defendant  offered  in 
evidence  also  the  following  decisions  of  the 
Supreme  Court  of  North  Carolina:  Burgin  v. 
Railway,  115  N.  C.  673,  20  S.  B.  473 ;  tDenny 
V.  Railway,  132  N.  0.  840,  43  S.  E.  847 ;  Mor- 
row V.  Railway,  134  N.  0.  92,  46  S.  B.  14; 
Shaw  V.  Railway,  148  N.  C.  312,  55  S.  B.  718. 
If  the  only  inference  of  which  the  evidence  is 
susceptible  Is  that  the  train  was  In  motion 
when  plaintiff  went  upon  the  platform,  then 
under  the  statute  and  the  decision  In  Shaw  v. 
Railway,  supra,  construing  it,  there  should 
have  been  a  nonsuit  The  court  in  that  case 
said :  "It  is  a  very  simple  and  easy  matter  by 
observing  outside  objects  or  the  earth  itself 
to  tell  when  a  train  Is  at  a  standstill,  and 
it  imposes  no  hardship  upon  a  passenger  to 
require  him  to  be  certain  as  to  that  before 
entering  upon  the  patform.  The  carrier  owes 
no  duty  to  be  upon  the  lookout  for  passen- 
gers who  violate  the  printed  rule  and  go  on 
the  platform  when  prohibited,  and  the  en- 
gineer and  those  in  charge  of  the  train  have 
the  right  to  suppose  that  passengers  wiU  re- 
main in  the  car  until  it  comes  to  a  full  stop,, 
and  they  have  a  right  to  act  accordingly. 
The  statute  contains  no  exception  to  its  gen- 
eral provisions,  and  in  plain  terms  relieves 
the  company  from  liability  in  the  case  of  a 
passenger  injured  while  on  the  platform  of  a 
moving  train,  when  the  company  as  in  this 
case  has  complied  with  its  terms.  In  Denny 
V.  Railway,  132  N.  C.  340,  43  S.  B.  847,  It  is 
held  that  a  passenger  who  voluntarily  goes 
upon  the  platform  of  a  moving  train  for 
the  purpose  of  alighting  at  the  station  and 
is  injured  by  reason  of  a  jerk  in  the  train 
is  not  entitled  to  recover  therefor,  and  Mr. 
Justice  Connor,  speaking  of  the  duty  of  the 
engineer,  says:  "He  cannot  be  supposed  to 
know  or  anticipate  that  passengers  in  defi- 
ance of  the  rules  have  gone  upon  the  plat- 
form and  are  standing  upon  the  step  of  the 
car  while  in  motion."  The  testimony  for 
the  plaintiff,  however,  is  that  the  train  was 
at  a  standstill  when  he  went  upon  the  plat- 
form, or,  if  there  was  any  motion  of  the 
train,  it  was  not  perceptible,  and  it  was 
proper  to  submit  the  case  to  the  jury  upon 
this  theory  of  the  testimony.  The  Shaw 
Case  just  cited  quotes  approvingly  from 
Smith  V.  Railroad,  88  Ala.  588,  7  South.  119, 
7  L.  R.  A  323, 16  Am.  St  Rep.  63,  as  follows : 
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''The  mere  announcement  of  the  name  of  a 
station  Is  not  an  invitation  to  alight;  but, 
when  followed  by  a  fall  stoppage  of  the  train 
soon  thereafter,  is  ordinarily  notification  that 
it  has  arrived  at  the  usual  place  of  landing 
passengers.  Comparing  all  the  cases  we 
deduce  that  when  the  name  of  the  station  is 
called,  and  soon  thereafter  the  train  is 
brought  to  a  standstill,  a  passenger  may 
reasonably  conclude  that  it  has  stopped  at 
the  station,  and  endeavor  to  get  off,  unless 
the  circumstances  and  indications  are  such  as 
to  render  manifest  that  the  train  has* not 
reached  the  proper  and  usual  landing  place." 
There  was  some  testimony  that  the  jerk  of 
the  train  occurred  just  as  plaintiff  got  upon 
the  platform  on  the  opposite  side  from  the 
statioit,  and  before  there  was  opportunity  to 
notice  whether  the  station  had  in  fact  been 
reached.  If,  therefore,  the  plaintiff  went 
upon  the  platform  while  the  train  was  at  a 
standstill,  and  had  no  time  to  retire  there- 
from if  he  had  then  discovered  that  he  was 
not  at  the  station,  be  was  upon  the  platform, 
after  the  call  of  station  and  stoppage  of  the 
train,  as  one  under  an  implied  invitation  to 
be  there,  and  a  jerk  of  the  train  so  violent  as 
to  throw  one  from  the  platform  would  tend 
to  show  negligence.  In  such  a  situation  the 
imperative  rule  of  the  statute  does  not  ap- 
ply, and  the  passenger  is  subject  to  the 
rale  of  the  prudent  person. 

The  testimony  stated  also  show9  that  it 
was  proper  to  submit  to  the  jury  the  ques- 
tion of  plaintiff's  contributory  negligence. 
There  are  a  number  of  exceptions  to  the  in- 
structions given  the  jury  by  the  court.  De- 
fendant requested  the  following  instruction: 
"If  the  jury  find  from  the  evidence  that  the 
plaintiff  was  out  on  the  platform  before  the 
train  reached  the  station,  and  the  train  was 
still  in  motion,  and  that  it  gave  a  jerk,  and 
that  this  jerk  was  incident  to  the  moving 
forward  of  the  train,  and  that  this  was  the 
cause  of  his  being  thrown  and  injured,  then 
be  cannot  recover."  To  which  the  court  re- 
sponded: "I  charge  yoa  that  is  the  law  of 
North  Carolina  as  I  understand  it,  and  in 
connection  with  that  I  charge  you  this: 
Unless  he  was  out  on  the  platform,  if  you 
conclude  lie  was  out  there,  by  the  Invitation 
of  the  defendant  company."  Defendant  also 
requested  this  instruction:  "If  plaintiff  was 
out  cm  the  platform  and  was  attempting  to 
alight  from  the  train  while  in  motion,  and 
was  thrown  by  a  jerk  of  the  train  which  was 
incident  to  its  moving  forward,  while  It  was 
some  distance  from  the  station,  he  cannot 
recover."  To  which  the  court  responded: 
"I  charge  you  that  and  in  connection  with 
it  I  charge  you  this:  That  if  it  was  some 
distance  from  the  station,  and  there  was  any 
announcement  given  by  any  of  the  employ^ 
or  servants  of  the  railroad  company,  acting 
within  the  scope  of  their  agency,  that  would 
)ead  a  person  of  ordinary  reason  and  care 


and  prudence  to  believe  that  the  train  had 
reached  the  station,  or  was  moving  very 
slowly  in  connection  with  any  announcement 
that  may  have  been  given,  such  announce- 
ment and  the  slow  moving  of  the  train,  or 
the  speed  of  the  train,  rather,  would  indicate 
to  a  person  of  ordinary  reason,  prudence,  and 
care  that  the  train  had  arrived  at  the  station, 
then  if  he  came  out  on  the  platform  at  the 
invitation  of  the  defendant  company,  and  he 
was  injured  as  a  direct  and  proximate  cause 
of  their  negligence,  under  those  circumstanc- 
es, he  would  be  entitled  to  recover."  There 
were  other  portions  of  the  charge  which  ap- 
plied the  rule  of  the  prudent  person  to  the 
conduct  of  the  plaintiff,  even  though  the 
train  was  in  motion,  and  had  not  reached 
the  station.  We  do  not  think  the  charge  as 
a  whole  was  in  accordance  with  the  law  of 
North  Carolina,  as  shown  In  evidence.  It 
appears  that  the  law  of  that  state  is  tliat 
the  rule  of  the  statute  quoted  applies  to  per- 
sons going  upon  the  platform  while  the  train 
is  in  motion,  and  that  the  rule  of  the  pru- 
dent person  does  not  apply  In  such  a  case. 
The  mere  call  of  the  station  and  slowing 
down  of  the  train  implies  no  invitation  to 
alight,  except  at  the  station  or  when  the 
train  stops.  Under  the  theory  of  the  def^id- 
ant*s  testimony  and  the  requested  Instruction 
to  meet  that  theory,  the  train  was  not  at  a 
station,  and  had  not  stopped  when  plain- 
tiff went  upon  the  platform.  The  case  of 
Shaw  V.  Railway,  supra,  expressly  holds  over 
a  vigorous  dissent  by  Chief  Justice  Clark 
and  Justice  Hoke  that,  under  the  statute 
ihentloned,  a  railroad  company  is  not  liable 
for  injuries  to  a  passenger  who,  after  the 
porter  called  out  the  name  of  the  station 
at  which  she  intended  to  alight,  and  while 
the  train  was  still  moving,  went  upon  the 
car  platform  in  violation  of  the  printed  regu- 
lations so  posted,  and  was  injured  by  the 
sudden  jerking  of  the  train,  though  she  went 
upon  such  platform  In  the  bona  fide  belief 
tliat  the  train  had  come  to  a  full  stop,  and 
though  a  reasonably  prudent  person  under 
the  same  circumstances  would  have  so  be- 
lieved and  acted. 

My  conclusion  Is  that  the  judgment  of  the 
circuit  court  should  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

HYDRICK,  J.,  and  GARY,  A.  J.  When 
the  charge  is  considered  as  a  whole  and  read 
in  the  light  of  the  testimony,  we  are  satisfied 
that,  even  if  it  be  conceded  tliat  the  modi- 
fications of  defendant's  request  were  slight- 
ly erroneous,  the  error  was  not  misleading  or 
prejudicial,  and  did  not  affect  the  result 
Therefore  we  think  tlie  judgment  of  the  dc- 
cult  court  should  be  affirmed. 

The  court  being  equally  divided,  the  judg^ 
ment  of  the  circuit  court  is  affirmed. 

WOODS,.  J.,  concurs  in  the  opinion  of  the 
CHIEF  JUSTICE. 
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<88  8.  C.  64|> 

8TATB  T.  PBNDAItyi& 
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1911.) 

1.  JUBT    (I    113*)— Challbnobs— Ghallenob 
or  Statb— TniB. 

The  rule  that  the  state's  right  of  challenge 
flhoold  be  exercised  before  a  juror  is  accepted 
bj  accused  is  not  statutory,  being  entirely  a 
matter  of  practice. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  I  499;   Dec.  Dig.  (  118.*] 

2L  Gbivinal  Law  (§  1166^*)  —  Appbai. — 
Habmless  ETBBOit— Tdcb  or  Challbnoes. 
A  conviction  should  not  be  set  aside  for  a 
technical  violation  of  the  rule  of  practice  re- 
quiring the  state  to  challenge  before  the  juror 
m  accepted  by  accused,  where  his  right  of  chal- 
lenge or  other  substantial  right  is  not  thereby 
affected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Gent  Dig.  H  3114-^117;  Dec  Dig.  | 
1166%.*] 

Z,  Cbihinal  Law  ({  1152*)  — Appeal  t- Pis- 

CBETION   OP  TBIAL  CoUBT. 

The  trial  court's  discretion  as  to  the  time 
when  jurors  may  be  challenged  will  not  be  dis- 
turbed unless  clearly  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S8  8093-3057;  Dec.  Dig.  i 
1152.*] 

4.  Gbihinal  Law   ({  413*)  —  Pbobeoutiov— 
Admission  or  Evidence. 

In  a  prosecution  for  homicide,  in  which 
the  defense  was  self-defense,  and  it  did  not  ap- 
pear that  wounds  on  accused  were  self-inflicted, 
and  the  evidence  tended  to  show  that  his  life 
was  endangered  thereby,  evidence  of  a  physi- 
cian who  made  a  physical  examination  of  ac- 
cused shortly  after  the  killing  as  to  what  the 
examination  showed,  offered  to  show  that  ac- 
cused was  then  suffering  from  cuts  and  wounds, 
was  admissible,  .not  being  objectionable  aa  a 
•elf-serving  declaration. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  928-935 ;  Dec.  Dig.  §  413.*] 

5-  Cbiminal  Law   (f  721*)— Appbal— Abgu- 

1CE19T— ImPBOPEB    REFBBENCBS. 

The  state  solicitor  stated  in  his  argument 
in  a  homicide  case,  **I  am  not  going  to  comment 
on  the  fact  that  the  defendant  did  not  take  the 
stand,  but  I  have  often  thought  that,  if  I  were 
i>eing  tried  on  a  charge  like  this,  that  I—'* 
when  the  court  stated,  on  objection,  that  the 
solicitor  had  better  not  make  such  comments, 
whereupon  the  solicitor  said,  "I  guess  that 
hurt."     Held,  that  the  remark  of  the  solidtor 

improper. 


[EkL  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1672 ;   Dec  Dig.  |  721.*] 

6.  Cbiminal  Law   (|   761*)— iNSTBtJonows— 
Chabges  on  Facts. 

A  charge  in  a  homicide  case,  in  which  it 
was  claimed  that  accused  used  opprobious  lan- 
guage to  decedent  before  the  killmg,  that  the 
rule  was  that  the  plea  of  self-defense  is  not 
available  to  one  who  uses  language  so  oppro- 
bious and  insulting  that  a  man  of  ordinary  pru- 
dence would  expect  it  to  brin^  on  a  physical  en- 
counter, where  it  did,  in  fact,  bring  on  a  physi- 
cal encounter,  was  not  objectionable  as  a  charge 
on  the  facts,  and,  withdrawing  from  the  jurys 
consideration  the  question  of  what  brought  on 
the  difficulty. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §8  1754-1764;  Dec.  Dig.  § 
761.*] 


Appeal  from  General  SesBlons  Circuit 
Court  of  Dorchester  County;  B.  H.  Moss, 
Special'Judge. 

"To  be  officially  reported." 

John  W.  Pendarris  was  oonvlcted  of  man- 
slaughter, and  he  appeals.  Reversed  and 
remanded  for  new  trial. 

The  exertions  are  as  follows: 

''(1)  The  record  discloses  the  following: 
During  the  Impaneling  of  the  jury  West  O. 
Hutto  was  examined  upon  his  Toir  dire  as 
follows:  'His  Honor:  Are  yon  related  by 
blood  or  marriage  to  John  Pendarvls  or  C.  Ci 
Wlmberly?  Juror:  Not  that  I  know  of. 
His  Honor:  HaTe  yon  formed  or  expressed 
any  opinion  as  to  the  guilt  or  Innocence  of 
the  defendant?  Juror:  No,  sir.  His  Honor: 
Are  you  conscious  of  any  bias  that  would  pre- 
vent you  from  rendering  a  true  verdict  in 
this  case  after  bearing  the  testimony?  Ju- 
ror: No,  sir.'  When  the  above  Juror  was 
called  to  the  book  to  be  sworn,  the  state  did 
not  ask  that  he  be  put  on  his  voir  dire.  The 
state  not  making  the  customary  request,  as 
had  be^  done  with  the  other  jurors,  he  was 
llccepted  by  the  defense.  Upon  his  accept- 
ance by  the  defense  the  state  then  asked  that 
he  be  put  on  his  voir  dire,  and  be  was  so 
sworn,  after  being  accepted  by  the  defense. 
After  the  voir  dire  proceedings  were  had 
the  state  objected.  *Mr.  Wolfe:  Your  honor, 
we  accepted  this  juror  before  he  was  placed 
on  his  voir  dire,  and  we  think  that  we  are 
entitled  to  have  him  sworn.  His  Honor:  I 
think  that  Is  right  As  I  remember,  the  solic- 
itor did  not  ask  that  the  juror  be  placed  on 
his  voir  dlre^  and  when  be  was  formally 
presented  you  accepted  him.  Mr.  Hlldebrand: 
I  was  not  noticing,  your  honor.  I  was  leav- 
ing this  matter  to  my  friend  here,  and  we 
did  not  know  that  the  juror  had  been  pre- 
sented. His  Honor:  I  think  that  Mr.  Wolfe 
accepted  him  when  he  was  presented,  and 
before  you  asked  that  he  be  put  on  his  voir 
dire.  Mr.  Hlldebrand:  He  is  not  a  juror 
before  he  Is  sworn  your  honor,  and  we  have 
the  right  to  object  to  him.  We  will  rest  our 
case  on  that  (The  juror  is  objected  to  by 
the  state  under  the  ruling  of  the  court)  Mr, 
Wolfe:  Will  your  honor  note  the  exception 
to  your  ruling.'  It  Is  respectfully  submitted 
that  the  court  erred  In  allowing  the  juror 
West  O.  Hutto  to  be  examined  upon  his  voir 
dire  and  finally  peremptorily  challenged  by 
the  state  under  these  circumstances,  after 
be  had  been  duly  presented  and  accepted  as 
a  juror  by  the  defendant 

"(2)  The  court  erred  In  excluding  the  prof- 
fered testimony  of  the  witness  for  the  de- 
fense. Dr.  Carlisle  Johnson,  such  testimony* 
being  intended  to  show  the  physical  condition 
of  the  defendant  directly  after  the  fatal  ren- 
counter, and  to  show,  that  t)ie  defendant 
was  at  the  time  of  such  physical  examination 
by  Dr.  Carlisle  Johnson  sulTering  from  sev- 
eral  cuts   or   incised   wo\inds  In   his   body 


'For  other  cases  see  same  tople  and  seotion  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexiw 
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Inflicted  by  Wlmberly;  and  It  Is  respectfully 
submitted  that  the  exclusion  of  this  testi- 
mony was  especially  prejudicial  to  the  de- 
fendant in  view  of  the  fact  that  the  state! 
by  its  testimony  contended  that  Wlmberly 
was  not  armed  with  a  knife  and  did  not  cut 
the  defendant,  but  that  defendant  had  cut 
his  coat  and  collar  after  the  rencounter  him- 
self; whereas,  testimony  of  Dr.  Johnson 
would  have  established  the  fact  that  the  de- 
fendant had  been  cut  and  wounded  In  and 
upon  his  body,  and  it  would  haye  then  been 
for  the  Jury  to  say  in  the  light  of  all  of  the 
testimony  whether  the  cuts  upon  the  gar^ 
ments  and  the  wounds  upon  the  body  of  de- 
fendant were  self-inflicted  or  had  been  re- 
oeived  in  the  rencounter  with  Wlmberly. 

"(3)  The  court  erred  in  allowing  the  solic- 
itor over  and  against  the  protest  of  counsel 
for  defendant,  and  despite  the  ruling  of  the 
court  sustaining  such  objection,  to  continue 
to  comment  upon  the  failure  of  the  defend- 
ant to  take  the  stand  and  testify  as  is  shown 
by  the  record. 

"(4)  The  court  erred  in  charging  the  jury: 
'The  rule  is  that  the  plea  of  self-defense  is 
not  available  to  one  who  uses  language  so 
opprobious  and  insulting  that  a  man  of 
ordinary  prudence  would  expect  the  same  to 
bring  on  a  physical  encounter,  and  which  did 
bring  on  a  physical  encounter,'  because  this 
was  a  charge  on  the  facts,  and  took  from  the 
jury  the  consideration  of  the  question  as  to 
what  did  really  bring  on  the  difficulty  be- 
tween the  defendant  and  Wlmberly,  and 
clearly  indicated  that  the  opprobious  lan- 
guage alleged  to  have  been  used  by  Pendarvls 
did  bring  on  the  diflSculty." 

Wolfe  &  Connor,  for  appellant.  P.  T.  Hil- 
debrand,  Sol.,  for  the  State. 

GARY,  A.  J.  The  following  statement  ap- 
pears in  the  record:  •*The  appellant  was 
tried  before  Hon.  B.  H.  Moss,  special  circuit 
judge,  at  the  fall  term  of  the  circuit  court 
for  Dorchester  county  in  the  year  1910  for 
murder.  In  exception  1  is  fully  set  out  the 
circumstances  surrounding  the  presenting  ac- 
ceptance, voir  dire,  examination,  and  rejec- 
tion of  the  juror  West  O.  Hutto.  The  jury 
rendered  a  verdict  of  'Guilty  of  manslaugh- 
ter,' whereupon  he  was  sentenced  to  12  years 
at  hard  labor  in  the  state  penitentiary.*'  De- 
fendant appealed  upon  exceptions,  which  will 
be  reported. 

First  exception: 

[1-3]  The  case  of  State  v.  Harding,  70 
S.  G.  395,  50  S.  E.  11,  shows  that  this  ex- 
ception cannot  be  sustained.  In  that  case 
the  rule  is  thus  stated:  "The  rule  that  the 
solicitor  should  exercise  the  state's  right  of 
challenge  before  the  juror  is  accepted  by 
the  defendant  has  no  statutory  sanction,  but 
is  based  entirely  on  the  practice  of  the  court 
State  V.  Haines,  36  S.  G.  504,  15  S.  El  555. 
The  defendant's  right  of  challenge  is  a  right 
of  rejection,  not  of  selection.    State  v.  Kel- 


ley,  46  S.  C.  55,  24  S.  E.  60.  It  is  therefore 
manifest  that  a  verdict  should  not  be  i/et 
aside  for  a  mere  technical  violation  of  the 
rule,  which  has  not  impaired  the  defendant's 
right  of  challenge,  or  any  other  substantial 
right."  It  is  further  said  that  "the  discre- 
tion of  the  circuit  judge  in  adjusting  such 
matters  will  not  be  disturbed,  unless  abuse 
of  discretion  clearly  appears." 

Second  exception: 

[4]  The  record  shows  that  this  question 
arose  as  follows:  *'Q.  Did  you  make  an  ex- 
amination of  John  Pendarvls,  the  defendant, 
soon  after  this  trouble?  A.  Yes,  sir.  Q.  Do 
you  remember  when  it  was?  A.  I  do  not  re- 
member the  date.  It  was  on  Saturday  even- 
ing. Q.  It  was  the  same  of  the  difficulty? 
A.  Yes,  sir.  Q.  When  was  It?  A.  About 
night.  Q.  In  jail?  A.  Yes,  sir.  Q.  Tell  us 
what  you  found  when  you  examined  him? 
Mr.  Hildebrand :  That  question  is  not  compe- 
tent, and  we  object  that  would  be  a  self- 
serving  declaration.  The  doctor  cannot  tell 
what  condition  he  found  this  man  in  so  long 
a  time  after  this  thing  happened.  His  Hon- 
or: I  think  the  objection  should  be  sus- 
tained. You  could  have  some  one  to  cor- 
roborate. You  could  put  up  the  defendant, 
and  let  the  doctor  corroborate  him."  It 
did  not  appear  that  the  wounds  were  in- 
flicted by  the  defendant  The  testimony 
tended  to  show  that  the  life  of  the  defendant 
was  endangered  by  the  wounds;  and  it 
should  have  been  left  to  the  jury  to  find 
whether  they  were  self-inflicted.  This  excep- 
tion is  sustained. 

Third  exception: 

[6]  The  question  pres^ited  by  this  excep- 
tion arose  as  follows:  "During  the  argument 
of  the  solicitor  the  following  language  was- 
used:  'I  am  not  going  to  comment  on  the 
fact  that  the  defendant  did  not  take  the 
stand,  but  I  have  often  thought  that,  if  I 
were  being  tried  on  a  charge  like  this,  that 
I — '  Mr.  Wolfe:  We  object,  your  honor. 
His  Honor:  I  think  you  are  right  Mr.  Wolfe. 
You  had  better  not  comment  on  that  Mr. 
Solicitor.  Mr.  Hildebrand:  I  guess  that 
hurt.  Mr.  Wolfe :  No,  sir;  it  did  not  hurt 
I  ask  the  stenographer  to  note  the  remark — 
'It  hurts!' "  While  the  remark  made  by  the 
solicitor  was  not  proper,  it  is  not  reasonable 
to  suppose  that  it  may  have  influenced  tlie 
verdict 

Fourth  exception: 

[8]  This  exception  cannot  be  sustained,  for 
the  reason  that  his  honor,  the  presiding 
judge,  merely  announced  a  proposition  of 
law,  and  there  are  no  words  showing  that  he 
undertook  to  say  how  the  difficulty  occurred. 

It  is  the  judgment  of  this  court  that  tlie 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  triaL 

JONES,   C.   J.,   and   WOODS   and  HYI>^ 
RICK,  JJ.,  concur. 


s.a) 
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(88  S.  C.  42S) 

DICKS  V.  NIMMONS. 

NIMMONS  v.  DICKS  et  al. 

(Supreme  Ck>art  of  South  Carolina.     April  21, 

1911.) 

AORICUXTUBE    (I    15*)-— LlEZVS    FOB    ADVANCE- 

MENT»— Enforcement. 

Giy.  Code  1902,  (  2003,  provides  that,  when 
any  person  has  secured  a  lien  on  crops  for  ad- 
vances, a  magistrate  may  issue  a  warrant  to 
seize  said  x*rop8»  etc  Section  3064  provides  for 
motion  to  vacate  the  attachment.  Section  3067 
provides  that  the  tenant  may  recover  possession 
by  giving  bond.  Held,  that  section  3067  gives 
the  tenant  only  the  right  to  possession  by  giv- 
ing bond,  and  excludes  any  remedy  by  claim  and 
delivery,  in  which  action  the  affidavit  must  state 
that  the  property  was  not  seized  under  execu- 
tion or  attachment  against  the  property  of  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec  Dig.  I  16.*] 

Appeal  from  Ommon  Pleas  Circuit  Oonrt 
of  Barnwell  County;  S.  Sease,  Geo.  E.  Prince, 
and  J.  S.  Wilson,  Judges. 

•*To  be  officially  reported." 

Actions  by  R.  W.  BickB  against  William 
Nimmons,  and  William  Nimmons  against  R. 
W.  Dicks  and  F.  H.  Creech,  as  Sheriff.  From 
an  order  holding  that  the  Sheriff  violated  his 
duty  in  taming  over  crops  to  Nimmons,  and 
reference  to  a  master  to  ascertain  their  val- 
ve, and  from  a  judgment  against  the  Sheriff 
for  the  value  of  the  crops,  the  Sheriff  ap- 
peals.   Affirmed. 

B.  T.  Rice,  for  appellant.    Bates  &  Simms, 
for  petitioner.     Davis  &  Best,  for  respond-^ 
ents. 


JONES,  C.  J.  On  October  14,  1907,  R.  W. 
Dicks  began  a  special  proceeding  first  enti- 
tled above  to  foreclose  an  agricultural  lien 
for  advances  upon  the  crops  of  William  Nim- 
mons, which  was  in  all  respects  regular,  di- 
rected to  F.  H.  Creech,  the  appellant,  as 
sheriff  of  Barnwell  county,  under  which  pro- 
ceeding the  sheriff  seized  the  crops  of  Nim- 
mons. After  seizure  Nimmons,  in  the  case 
second  entitled  above,  brought  an  action  of 
claim  and  delivery  against  the  sheriff  and 
R.  W.  Dicks,  for  the  possession  of  said  crops, 
in  which  action  the  sheriff  took  a  bond  from 
Nimmons  and  turned  over  the  crops  to  him. 
Afterwards,  upon  a  rule  to  show  cause  is- 
sued against  the  sheriff.  Judge  Prince,  after 
hearing,  made  an  order  holding  that  the  sher- 
iff violated  his  duty  in  turning  the  crops  over 
to  Nimmons  and  was  liable  for  the  value  of 
the  same,  and  referred  to  the  master  to  as- 
certain the  said  value.  Upon  the  coming  ia 
of  this  master's  report.  Judge  Sease  ren- 
dered judgment  against  the  sheriff  for  $240.- 
33,  the  net  value  of  the  crops.  The  sheriff 
appeals  from  both  orders. 

The  controlling  question  is  whether  the 
sheriff  breached  his  duty  in  turning  over 
to  Nimmons  in  the  claim  and  delivery  action 
the  crops  seized  in  the  proceedings  to  en- 


force the  agricultural  lien.  We  agree  with 
Judge  Prince  that  the  sheriff  acted  without 
authority. 

According  to  the  facts  stated  in  the  record, 
the  bond  said  to  have  be^i  taken  by  the 
sheriff  was  not  given  pursuant  to  section 
3067,  vol.  1,  Civ.  (}ode,  which  alone  gives 
the  lienor  the  right  to  give  bond  to  recover 
the  immediate  possession  of  the  crops  seized. 
This  remedy  excludes  any  remedy  by  the  ac- 
tion of  claim  and  delivery  in  behalf  of  the 
lienor.  The  affidavit  in  claim  and  delivery 
must  state  that  the  property  was  not  seized 
under  execution  or  attachment  against  the 
property  of  plaintiff,  and  it  is  manifest  that 
a  lienor  whose  property  is  seized  and  in  the 
hands  of  the  sheriff  under  a  warrant  of  at- 
tachment could  not  proceed  by  that  rem- 
edy. Whether  a  third  party  claiming  the 
property  could  proceed  by  an  action  to  re- 
cover possession  is  a  different  question. 
RaUway  Company  v.  Sarratt,  58  S.  0. 104,  36 
S.  m  504.  The  statute  (section  8063)  pro- 
vides how  the  lienor  shall  proceed  in  case  he 
disputes  the  amount  claimed.  Section  3064 
provides  for  motion  to  vacate  the  attach- 
ment, and  section  3067  provides  how  im- 
mediate possession  may  be  obtained  by  giv- 
iug  bond. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRICK. 
JJ.,  concur. 


(88  S.  C.  541) 

SMITH  V.  SOUTHERN  RX.  00. 

(Supreme  Court  of  South  Carolina.     May 

2,  1911.) 

Cabbiebs  (S  261*)— Passbnqebs— WBONGrui. 
Takinq  or  Mileage  Books— Liabilitt. 
Where  a  railway  company  had  no  right  to 
forfeit  a  passenger's  mileage  boolc,  taken  up  and 
retained  by  a  conductor,  the  passenger  could 
recover  the  value  of  the  book,  with  interest 
from  the  date  of  the  taking. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1034;    Dec.  Dig.  (  261.*] 

Appeal  from  Ommon  Pleas  Circuit  Ck)urt 
of  Edgefield  County;  R.  C.  Watts,  Judge. 

Action  by  H.  A.  Smith  against*  the  South- 
em  Railway  Company.  From  a  Judgment  of 
nonsnit,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Thurmond  A  Nicholson,  for  appellant  B. 
L.  Abney  and  N.  O.  Evans,  for  respondent 

HYDRICK,  J.  The  facts  out  of  which 
this  case  arose  are  fully  stated  in  the  opin- 
ion in  the  case  of  Bessie  D.  Smith  v.  Same 
Defendant,  70  S.  EL  1057,  recently  filed.  This 
plaintiff  seeks  to  recover  damages  for  alleged 
abusive  language  of  defendant's  conductor 
to  him  on  the  occasion  in  question,  and  for 
taking  up  and  refusing  to  return  to  liim  his 
mileage  book.     At  the  close   of  plaintiiTs 


•For  other  cases  see  same  topic  and  section  NUMBBB  ia  Deo.  Dig.  4k  Am.  Dig.  Key  No.  Series  4k  Rep'r  Indezc 


48 


71  SOUTHEASTERN  REPORTER 


(S.a 


testimony,  defendant  moTed  for  a  nonsnlt 
on  two  grounds:  (1)  Because  there  was  no 
evidence  upon  which  punitive  damages  could 
be  awarded.  (2)  Because  the  evidence  show- 
ed that  plaintiff  had  violated  the  terms  of 
his  contract  by  using  the  coupons  from  his 
mileage  book  to  purchase  a  ticket  for  his 
wifQ,  and  therefore,  by  the  terms  of  the  con- 
tract, the  mileage  book  was  subject  to  for- 
feiture.    The  motion  was  granted. 

A  careful  examination  of  the  evidence  dis- 
closes nothing  in  the  language  or  conduct  of 
the  conductor  toward  this  plaintiff  which 
would  warrant  a  verdict  for  punitive  dam- 
ages. There  was,  therefore,  no  error  In 
granting  the  nonsuit  on  that  cause  of  action. 
But  the  principles  upon  which  the  case  of 
Bessie  D.  Smith  was  decided  are  conclusive 
of  the  proposition  that,  under  the  circum- 
stances, the  defendant  did  not  have  the 
right  to  forfeit  plaintiff*s  mileage  book. 
Therefore  plaintiff  should  have  been  allow- 
ed to  recover  the  value  of  his  mileage  book, 
with  interest  thereon  from  the  date  it  was 
taken  from  him,,  and  for  that  purpose  the 
Judgment  is  reversed,  and  the  case  remanded. 

Reversed. 

JONES,  C.  J..  GARY,  A.  J.,  and  WOODS, 
J,,  concur* 


m  S.  C.  S72) 

MAYBANK  &  GO.  v.  ROGERS. 

(Supreme  Court  of  South  Carolina.    May  0, 

1911.) 

1.  Gaming  d  48*)--Oontbaot  nt  Futubes— 
Pleading. 

Under  Civ.  Code  1902,  8  2310,  making  void 
contracts  to  sell  cotton  in  the  future  unless  the 
parties  bona  fide  intend  actual  delivery  in  kind 
at  the  future  time  specified,  a  complaint,  for 
breach  of  contract  to  deliver  alleging  such  in- 
tent is  sufficient  to  show  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  §i  96-99;   Dec.  Dig.  i  4&*] 

2.  Sales   (§   418*)  —  Breach  bt   Selleb  — 
Rights  of  Butes. 

Ordinarily,  when  a  seller  fails  to  deliver, 
the  buyer  can  recover  the  difference  between  the 
contract  price  and  the  market  value  at  the  time 
and  place  of  delivery  without  buying  articles  to 
replace  those  contracted  for. 

[Ed.  Note!— For  other  cases,  see  Sales,  Cent 
Dig.  ii  1174-1201 ;   Dec  Dig.  i  418.*] 

Appeal  from  Cbmnion  Pleas  Circuit  Oourt 
of  Florence  County ;   Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  Maybank  &  Co.  against  F.  M. 
Rogers.  From  an  order  overruling  a  de- 
murrer to  tbe  complaint,  defendant  appeals. 
Affirmed. 

J.  W.  Ragsdale  and  R.  ES.  Whiting,  for 
appellant  Wlllcox  &  Willcox  and  Henry  B. 
Davis,  for  respondent 

JONES,  0.  J.  The  appeal  herein  is  from 
an  order  overruling  a  demurrer  to  the  com- 
plaint upon  two  causes  of  action  for  the 


recovery  of  damages  aggregating  $17,187.50 
for  alleged  breach  of  contracts  for  the  sale 
and  delivery  of  cotton. 

The  complaint  on  the  first  cause  of  action 
alleged  substantially:  (1)  That  plaintUf  is 
a  domestic  corporation  engaged  in  the  busi- 
ness of  buying  and  selling  cotton  for  prof- 
it (2)  That  defendant  agreed  in  writing^ 
on  June  23,  1909,  to  sell  to  plaintiif  f50O 
bales  of  cotton  to  be  delivered  at  Florence, 
S.'C,  between  September  15  and  December 
30,  1909,  at  the  price  of  lOVi  cents  per  pound 
for  Maybank  &'s  with  deductions  and  ad- 
ditions for  other  grades  according  to  May- 
bank  &  Co.'s  differences  in  efTect  on  the 
day  of  delivery.  (3)  That  delivery  of  said 
cotton  was  to  be  made  during  the  time  speci- 
fied at  seller's  option.  (4)  That  at  the  time 
of  making  said  agreement  of  sale  it  was  the 
bona  fide  intention  of  both  parties  that  the 
cotton  so  agreed  to  be  sold  should  be  ac- 
tually delivered  in  kind  by  the  d^endant» 
and  that  plaintlfT  was,  during  the  period  of 
delivery,  tp  be  ready  and  willing  to  receive 
the  cotton  in  kind.  (5)  That  plaintiff  wa» 
ready  and  willing  during  said  time  to  accept 
the  cotton  and  pay  for  the  same;  but  de- 
fendant failed  to  deliver  said  cotton  or  any 
portion  thereof.  (6)  That  on  December  31» 
1909,  cotton  of  the  grade  and  at  the  point 
of  delivery  agreed  upon  was  worth  on  open 
account  15%  cents  per  pound.  (7)  That  9l 
commercial  bale  of  cotton  as  contemplated 
by  the  parties  contains  500  pounds,  and  that 
the  failure  of  defendant  to  deliver  said  cot- 
ton damaged  plaintiff  $ll,5o2.50,  the  differ- 
ence between  the  value  of  250^000  pounds 
of  cotton  at  the  contract  price  of  10%  cent» 
per  pound  and  the  value  of  said  cotton  at 
15%  cents  per  i>ound,  the  market  price  at 
the  end  of  the  period  of  delivery. 

The  second  cause  of  action  was  upon  a- 
similar  contract  made  July  17,  1900,  to  sett 
500  bales  of  cotton  to  be  delivered  at  Flor- 
ence, S.  C,  between  September  15  and  De- 
cember 1,  1909,  at  the  price  of  11%  cent* 
per  pound;  the  damages  claimed  for  breach, 
being  $5,625,  the  difference  between  the 
value  of  the  cotton  at  contract  price  and  the- 
value  of  the  cotton  at  the  market  price  at 
18%  cents  per  pound  on  December  2,  1909. 
In  other  respects  the  allegations  upon  each- 
cause  of  action  are  the  same. 

The  demurrer  was  upon  the  ground  that 
the  complaint  failed  to  state  a  cause  of  ac- 
tion: (1)  Because  it  appears  that  the  par- 
ties did  not  intend  an  actual  delivery  of 
the  cotton,  and  that  the  transactions  were 
mere  wagers  as  to  the  rise  and  fall  of  the 
price  of  cotton.  (2)  Because  it  appears  that 
plaintiff  seeks  to  recover  profits  by  reason  of 
the  rise  in  the  price  of  cotton  and  demands 
payment  of  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
fixed  for  executing  the  contract  and  there 
is  no  allegation  that  plaintiff  was  compelled 
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to  purchase,  or  that  it  did  purchase  cotton 
to  replace  that  contracted  for  by  said  agree- 
ments, or  that  plaintiff  suffered  any  loss  by 
the  failure  of  defendant  to  deliver  said  cot- 
ton, other  than  that  occasioned  by  the  loss 
of  speculative  profits.  (3)  Because  the  com- 
plaint does  not  show  that  there  was  any 
difference  between  the  contract  price  and 
the  market  price  at  the  time  fixed  for  ex- 
ecuting said  contracts,  the  limit  of  delivery 
being  I>ecember  80,  1909,  on  the  first  con- 
tract, whereas  the  allegation  was  as  to  mar- 
ket price  on  December  31,  1909;  and  on 
the  second  contract  the  limit  of  delivery  was 
December  1,  1909,  whereas  the  allegation 
was  as  to  market  price  on  December  2,  1909. 

[1]  The  demurrer  was  overruled  by  Judge 
Ernest  Gary.  Appellant  by  his  exceptions 
renews  the  grounds  of  demurrer  except  as 
to  the  third  ground,  wnich  is  abandoned. 
We  hold  that  the  demurrer  was  properly 
overruled. 

Section  2310  of  the  Civil  Code  of  1902,  vol. 
1,  provides  that:  "^Bvery  contract,  bargain 
or  agreement,  wh^ther  verbal  or  In  writing, 
♦  •  •  for  the  sale  or  transfer  at  any  fu- 
ture time  of  any  cotton,  *  *  *  shall  be 
void  •  •  •  unless  it  is  the  bona  fide  inten^ 
tlon  of  both  the  parties  to  the  said  contract, 
bargain  or  i^reement,  at  the  time  of  mak- 
ing same,  that  the  said  cotton  *  *  *  so 
agreed  to  be  sold  and  transferred  shall  be 
actually  delivered  in  kind  by  the  party  con- 
tracting to  sell  and  deliver  the  same,  and 
Shall  actually  be  received  in  kind  by  the 
party  contracting  to  receive  the  same  at  the 
period  in  the  future  mentioned  and  specified 
in  the  said  contract,  bargain  or  agreement 
for  the  transfer  and  delivery  of  the  same;" 
The  cases  construing  this  section  hold  that 
a  complaint,  which  alleges  that  it  was  the 
bona  fide  intention  of  both  parties  at  the 
time  of  making  said  contract  that  the  cotton 
should  be  actually  delivered  and  received  in 
kind  at  the  future  period  mentioned,  states 
a  cause  of  action.  Qist  v.  Tel.  Co.,  45  S.  C. 
364,  23  S.  B.  143,  55  Am.  St.  Rep.  763;  Rior- 
dan  v.  Doty,  50  S.  0.  637,  27  S.  B.  939;  Rior- 
dan  T.  Doty,  66  S.  C.  118,  34  S.  B.  68;  Barr 
T.  Satcher,  72  S.  C.  35,  61  S.  B.  530. 

Such  is  the  allegation  of  the  complaint  in 
this  case.  The  allegation  of  Intention  is  an 
allegation  of  fact  which  stands  admitted  by 
the  demurrer.  The  averment  of  bona  fide 
intention  is  not  inconsistent  with  other  facts 
stated  In  the  complaint,  or  with  any  pre- 
sumption arising  from  such  facts.  It  Is  true 
that  the  statute  (section  2311)  places  the 
burden  of  proof  on  the  plaintiff  to  establish 
the  bona  fide  intention  of  the  parties  at  the 
time  of  making  the  contract;  but  it  is  not 
necessary  to  state  in  the  complaint  the  evi- 
dentiary matter  by  which  such  intention 
may  be  established. 

[2]  We  find  nothing  in  the  second  ground 
of  demurrer  which  needs  to  be  considered. 


since  It  appears  that  the  allegations  as  to 
the  contract'  are  sufficient  against  a  general 
demurrer.  The  ordinary  rule  is  that,  when 
the  vendor  falls  to  deliver  goods  sold,  the 
vendee  is  entitled  to  recover  the  difference 
between  the  contract  price  and  the  market 
value  of  the  goods  at  the  time  and  place  of 
delivery.  Blllson  &  Co.  v.  Johnson  &  Co., 
74  S.  C.  202,  54  S.  BL  202,  5  L.  R.  A.  (N.  S.) 
1151;  Leeeville  Mfg.  Co.  v.  Iron  Works,  75 
S.  C.  349,  55  S.  B.  768;  Brooke  v.  Milling 
Co.,  78  S.  C.  200,  58  S.  B.  806,  125  Am.  St. 
Rep.  780. 

This  rule  does  not  contemplate  that  the 
vendee,  to  avail  himself  of  it,  shall  buy  upon 
the  market  articles  io  replace  those  con- 
tracted for.  Proof  of  the  contract  price  and 
the  market  price  at  the  time  and  place  of 
delivery  establishes  a  basis  for  certain,  not 
speculative,  profits,  if  the  market  price  be 
higher  than  the  contract  price. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GARY.  A.  J.,  and  WOODS  and  HYDRICE, 
JX,  concur. 

(88  8.  a  663) 

CORRT  V.  CITY  OF  COLUMBIA. 

(Supreme  Court  of   Sonth  Carolina.     May  4, 

1911.) 

1.  Appeat.   and   Bbhob  (8  lOlO^y—RBviEW— 
Findings  of  Fact. 

There  being  some  evideace  tendinK  to  sup- 
port the  circuit  court's  conclusions  of  fact,  ibey 
are  not  reviewable. 

tEd.  Note.— For  other  cftses,  see  Appeal  and 
Brror,  Cent  Dig.  H  8979-3982;  Dec.  Dig.  | 
lOlO.*] 

2.  MuNictPAi.  CoapoaATioNs  (8  763*)— Stbbbts 
—Repaibb— Extent  of  Duty. 

The  rule  governing  the  duty  of  a  city  in  the 
repair  of  its  streets  is  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §  1612;  Dec  Dig.  8 
7e3.*] 

3.  MUNICIPAZ.  COBPOBATIONS  <8  803*)— DEFEC- 
TIVE Sidewalks— Duty  of  Pedestrian. 
Even  if  a  city  must  so  guard  grating:8  in  a 
sidewalk,  reasonably  necessary  for  adjoining 
buildings,  that  one  wearing  a  small-heel  shoe,  or 
using  a  cane  or  crutch,  may  not  be  endangered  by 
a  fall,  from  the  heel,  cane,  or  crutch  gomg  into 
one  01  the  small  openin;;s,  a  corresponding  duty 
must  devolve  on  such  pedestrians  to  exercise  due 
care  to  avoid  such  danger. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1673;  Dea  Dig.  § 
803.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  E.  E.  Corry  against  the  City 
of  Columbia.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

A.  M.  Lumpkin  and  O.  T.  Cunningham, 
for  appellant.    Christie  B^net,  for  respondent 

JONES,  C.  J.  Plaintiff  recovered  judg- 
ment against  the  defendant  municipality  In 
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a  magistrate's  court  for  $100,  as  damages  al- 
leged to  have  been  sustained  through  the 
negligence  of  defendant  in  permitting  to  re- 
main In  a  defective  and  unprotected  condi- 
tion a  certain  hole  about  three  Inches  in  di- 
ameter, a  broken-out  disk  in  one  of  the  cellar 
lights  on  the  sidewalk  on  Washington  street 
near  the  rear  of  the  Carolina  National  Bank 
Building,  whereby  plaintiff,  a  cripple  with 
one  1^  and  compelled  to  use  a  crutch,  while 
passing  along  the  sidewalk  going  towards 
Main  street  on  the  night  of  April  28,  1909, 
was  violently  thrown  to  the  ground  and 
Injured,  by  his  crutch  going  through  said 
hole,  without  fault  on  his  part 

The  circuit  court,  Judge  Memminger,  re- 
versed the  Judgment  of  the  magistrate  and 
rendered  judgment  for  the  defendant  based 
upon  the  following  conclusions :  "After  hear- 
ing the  pleadings,  testimony,  report  of  mag- 
istrate, and  exceptions  and  arguments  of 
counsel,  I  am  of  opinion  that  the  defect  al- 
leged is  not  of  such  a  dangerous  character 
as  to  charge  the  defendant  with  liability 
for  the  action.  The  hole  is  not  dangerous, 
nor  liable  to  cause  accident  or  injury  to  an 
ordinary  pedestrian,  nor  to  any  one  save  a 
person  walking  with  a  crutch,  and  there  be- 
ing an  adequate  safe  way  on  the  pavement, 
free  of  such  defects,  where  even  a  person  with 
a  crutch  could  walk  with  safety,  it  was  in- 
cumbent on  a  person  with  such  infirmity  to 
use  due  care  and  caution  in  avoiding  such 
places  as,  while  not  dangerous  to  an  ordi- 
nary pedestrian,  might  cause  him  to  fall, 
especially  as  It  appeared  that  the  defendant 
was  familiar  with  the  locality  and  had  been 
drinking  at  the  time  of  his  injury." 

[1]  There  is  some  evidence  tending  to  sup- 
port the  conclusions  of  fact  by  the  circuit 
court,  and  hence  under  the  well-established 
rule  these  conclusions  must  be  accepted  as 
final,  and  are  not  reviewable. 

[2]  The  rule  governing  the  duty  of  the 
city  in  the  repair  of  its  streets  is  ordinary 
care.  Berry  v.  Greenville,  84  S.  0.  122,  65 
S.  E.  1030. 

There  was  no  allegation  nor  proof  that  the 
city  authorities  had  notice  of  the  alleged  de- 
fect, and  there  Is  nothing  in  the  facts  found 
by  the  circuit  court  to  show  that  the  side- 
walk was  not  reasonably  safe  for  ordinary 
use. 

[3]  Even  if  it  should  be  held  that  a  city 
must  so  guard  the  cellar  lights  or  gratings 
reasonably  necessary  for  the  buildings  front- 
ing on  the  street  that  one  wearing  a  small- 
heel  shoe,  or  using  a  walking  cane  or  crutch, 
should  not  be  endangered  by  a  possible  fall 
arising  from  the  heel  or  cane  or  crutch  go- 
ing into  one  of  the  small  openings,  then  a 
corresponding  duty  must  devolve  upon  such 
pedestrians  to  exercise  due  care  to  avoid 
such  danger. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(88  S.  C.  548) 
CITY  OF  ANDERSON  v.  GIST. 

(Supreme  Court  of   South  Carolina.     May  4, 

1011.) 

DiSOBDEBLT  HOUSB  (|  17*)--BVIDBNCB— SUFFI- 
CIENCY. 

Evidence  in  a  prosecution  for  keeping  a 
bawdyhouse  or  house  of  ill  fame  held  sufficient 
to  sustain  a  conviction. 

[E>d.  Note.— For  other  cases,  see  Disorderly 
House,  Dec.  Dig.  |  17.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Anderson  County;  G.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Mamie  Gist  was  convicted  of  the  offense 
of  keeping  a  bawdyhouse  or  house  of  ill 
fame,  and  she  appeals.     Affirmed. 

A.  H.  Dagnall,  for  appellant  P.  A.  Bon- 
ham,  Sol.,  and  Hood  &  Sullivan,  for  respond- 
ent 

WOODS,  J.  The  defendant  was  convicted 
before  the  mayor  of  the  city  of  Anderson  of 
the  offense  of  keeping  a  bawdyhouse  or  a 
house  of  ill  fame.  The  appeal  to  the  circuit 
court  was  on  the  ground  that  there  was  no 
evidence  of  guilt,  and  the  same  question  is 
made  on  the  appeal  to  this  court 

[1]  Analysis  and  argument  are  not  neces- 
sary to  show  that  the  following  evidence 
appearing  in  the  record  tended  strongly  to 
establish  the  guilt  of  the  accused: 

W.  F.  Edwards,  sworn,  says:  "I  know  the 
defendant  She  lives  on  East  Market  street 
near  Jefferson  avenue.  I  have  noticed  her 
house  for  some  time  on  Saturday  night  for 
six  or  seven  weeks.  White  men  continually 
go  there.  Saw  seven  men  knock  at  her  door 
one  night,  but  she  did  not  admit  them.  One 
night  a  white  man  was  in  there.  I  don't 
know  his  name.  Don't  think  anybody  else 
lives  in  same  house.  One  night  I  saw  four 
women  there.  I  have  seen  white  men  go 
there  four  or  five  different  Saturday  nights. 
Defendant  keeps  the  house.  She  lives  there. 
She  rents  from  Monroe  Hanks.  The  place 
has  a  bad  reputation.  This  is  in  the  city 
of  Anderson.  I  am  policeman  of  the  city  of 
Anderson.  There  are  three  rooms  in  the 
house.  She  has  been  arrested  twice  to  my 
own  knowledge." 

E.  B.  Geer,  sworn,  says:  "I  am  an  extra 
policeman.  I  went  with  Mr.  Edwards  the 
night  the  women  came  out  of  the  house. 
Two  men  and  three  women  were  in  a  buggy. 
Saturday  night  last  we  heard  men  in  the 
house.  Bell  and  X  found  men  on  the  inside 
of  Mamie  Gist's  house.  I  don't  know  gen- 
eral reputation  of  house.  Many  buggy  tracks 
around  house.  She  told  me  when  I  arrested 
her  that  she  did  not  see  why  the  city  was 
any  harder  on  her  than  other  women;  that 
other  women  had  Just  as  many  men  as  slie 
did." 

W.  N.  Scott,  sworn,  says:  "I  went  to  her 
house  on  Thanksgiving  day,  and  found  two 
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other  women  In  the  house.  The  reputation 
of  the  house  is  very  bad.  It  was  about  3 
oVlock  in  the  afternoon  of  Thanksgiving  day 
that  I  saw  the  women.  I  saw  no  men  there 
that  day.    I  know  defendant  lives  there." 

A.  R.  Jaynes,  J.  W.  Samons,  and  A.  J. 
Freeman,  policemen,  sworn,  say  that  the  gen- 
eral reputation  of  Mamie  Glst*s  house  Is  bad. 

The  Judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,  C.  J.,  and  GARY,  A.  J.,  and  HY- 
DRICK,  J^  concur. 


(8&  S.  c.  626) 

REYNOLDS  v.  PRICE. 

(Supreme  Court  of  South   Carolina.     May   1, 

1911.) 

L  MoBTOAGES  (I  300*)— Discharge— Tender. 
One  designing  to  make  a  tender  of  a  mort- 
gage debt  witib  the  purpose  of  insisting,  in  case 
of  refusal,  that  the  mortgage  lien  is  discharged, 
must  act  in  a  straightforward  way,  and  distinct- 
ly make  known  his  ^true  purpose,  and  allow  rea- 
sonable opportunity  for  intelligent  action  by  the 
holder  of  the  mortgage. 

[Eid.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §8  876-888;   Dec.  Dig.  |  300.*] 

2.  Mortgages  (S  300*)— Diboharge— Tender. 

To  have  the  effect  of  stopping  the  running 
of  interest  or  of  discharging  the  lien  of  a  mort- 
gage, a  tender  of  payment  must  be  kept  good, 
and.  if  made  the  basis  of  a  plea  of  tender  or  for 
affirmative  relief,  the  money  must  be  brought 
into  court. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ||  876^868;   Dec.  Dig.  |  300.*] 

3.  Mortgages  (8  300*)— Discharge— Tender. 

If  a  mortgagee  refttses  a  tender,  not  arbi- 
trarily or  for  a  wrongful  purpose,  but  in  good 
faith,  under  the  honest  belief,  based  on  reasona- 
ble grounds,  that  more  is  due  Him  than  has  been 
tendered,  such  refusal  will  not  discharge  his 
Uen. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  If  876-^888;  Dec.  Dig.  8  300.*] 

4.  Mortgages  (8  306*)— Extension  of  I^ime— 
Consideration. 

An  agreement  without  consideration  for  the 
extension  of  time  of  payment  of  a  mortgage  is 
not  enforceable. 

[Eid.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  if  890-806;   Dec.  Dig.  8  306.*] 

5.  Mortgages  (|  300*)— Payment— Tender- 
Good  Faith. 

Though  it  is  contrary  to  public  policy  to 
allow  an  attorney  to  charge  fees  for  his  profes- 
sional services  in  his  own  case,  a  charge  of  $10 
by  a  mortgagee,  who,  as  his  own  attorney,  had 
prepared  summons  and  complaint  in  foreclosure, 
was  not  so  unreasonable  as  to  necessarily  show 
that  his  demand  of  such  sum  as  a  condition 
precedent  to  satisfying  the  mortgage  was  not 
made  in  good  faith. 

[ESd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  890-886;  Dec  Dig.  8  300.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Geo.  W.  Gage,  Judge. 

**To  be  officially  reported." 

Action  by  Mark  Reynolds  against  Margaret 
O.  Price.  From  the  Judgment,  plaintiff  ap- 
peals.    Reversed. 


R.  O.  Purdy  and  R.  W.  Shand,  for  appel- 
lant L.  D.  Jennings  and  Geo.  D.  Levy,  for 
respondent. 

HYDRICK,  J.  This  action  was  brought 
to  foreclose  a  mortgage  given  by  defendant 
to  plaintiff  to  secure  her  bond,  dated  De- 
cember 10,  1905,  for  $600,  payable  one  year 
thereafter,  for  the  balance  of  the  purchase 
money  of  the  lot  mortgaged.  The  mortgage 
secured  the  payment  of  all  reasonable  at- 
torney's fees,  costs,  and  charges,  in  case  it 
should  be  placed  in  the  hands  of  an  attorney 
for  collection  or  foreclosure,  or  was  collected 
by  legal  proceedings,  and  all  other  debts 
due  and  owing  to  the  mortgagee  by  the  mort- 
gagor. The  defendant  pleaded  tender.  The 
circuit  court  held  that  the  tender  was  suffi- 
cient to  cover  the  amount  actually  due,  and, 
under  the  authority  of  Salinas  v.  Ellis,  26 
S.  O.  337,  2  S.  E.  121,  held  the  lien  of  the 
mortgage  discharged.  Plaintiff  had  Judg- 
ment for  the  amount  found  due  by  the  mas- 
ter at  the  date  of  tender,  but  was  denied 
the  right  to  judgment  of  foreclosure. 

To  a  correct  understanding  of  the  case,  a 
brief  statement  of  the  circumstances  under 
which  the  tender  was  made  and  refused  is 
necessary.  A  custom  prevails  at  the  Sumter 
bar  to  charge  what  is  called  a  renewal  fee 
of  $2  for  extending  the  time  of  payment  of  a 
loan  for  any  definite  period  beyond  the  date 
of  maturity.  The  circuit  decree  says  that  it 
was  stated  at  the  bar  that  such  charge  is  al- 
ways made  and  always  paid.  This  loan  was 
so  renewed  at  maturity  in  1906,  and  again  In 
1907;  the  defendant  having  agreed  to  pay  the 
renewal  fees.  In  the  early  fall  of  190S,  plain- 
tiff notified  defendant,  who  resided  in  Colum- 
bia, that  he  would  require  payment  of  the 
loan  at  maturity.  He  received  no  response  un- 
til December  28  th,  when  defendant's  husband 
— ^who  acted  as  her  agent  throughout  the 
transaction — wrote  him,  asking  a  few  days' 
indulgence.  Thereafter  he  wrote  plaintiff  sev- 
eral letters,  excusing  the  delay  in  paying  the 
debt,  and  aslwing  further  Indulgence.  In  the 
meantime  several  persons  had  seen  plaintiff, 
at  defendant's  request,  with  the  view  of  tak- 
ing up  the  debt.  Finally,  on  February  3, 
1900,  Mr.  Geo.  D.  Levy,  a  member  of  the 
Sumter  bar,  called  upon  plaintiff,  who  Is  also 
a  member  of  that  bar,  and  told  him  that  he 
represented  the  defendant,  and  wanted  to  take 
up  her  mortgage  debt.  At  that  time  it  was 
Mr.  Levy's  Intention  to  pay  plaintiff  the 
amount  due  him,  and  take  an  assignment  of 
the  bond  and  mortgage  to  himself,  until  new 
papers  could  be  executed  to  him  by  defend- 
ant. He  informed  plaintiff  of  his  intention, 
and  plaintiff  told  him  it  would  be  agreeable 
to  him.  Whereupon,  at  his  request,  plain- 
tiff gave  him  a  statement  of  the  amount  due, 
which  contained  an  item  of  $4  for  two  re- 
newal fees,  and  one  of  $10  for  attorney's  fee. 


^Vm  other  cmm  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Soriea  ft  Rep'i  /ndezea 
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At  that  time  plaintiff  had  already  prepared 
the  summons  and  complaint  in  foreclosure, 
which  he  had  signed  in  his  own  name,  as 
attorney  for  plaintiff,  and  so  informed  Mr. 
Levy.  Ijooking  at  the  statement,  Mr.  Levy 
called  plaintiff's  attention  to  the  item  of 
$10,  and  told  him  he  thought  It  unusual  to 
make  that  charge.  Plaintiff  replied:  "Well, 
that  is  my  charge.  If  you  want  the  pai)er8, 
you  will  hare  to  pay  It"  On  the  next  day 
Mr.  Levy  took  the  amount  due,  according  to 
plaintiff's  statement,  less  one  renewal  fee  of 
$2  and  the  attorney's  fee  of  $10,  and  went 
first  to  the  office  of  Mr.  Harby,  another  at- 
torney, where  they  counted  the  money,  and 
taking  Mr.  Hai1)y,  as  a  witness  to  the  ten- 
der, they  went  to  plaintiff's  office,  and  Mr. 
Levy  told  plaintiff  that  he  had  come  "pre- 
pared to  take  up  the  mortgage,'*  but  that  he 
was  Instructed  by  his  client  to  refuse  to  pay 
the  $2  renewal  fee  and  $10  attorney's  fee 
Plaintiff  replied:  "Well,  sir;  you  can't  get 
it."  Mr.  Levy  then  said:  "I  desire  to  com- 
ply with  the  law  and  stop  interest  on  this 
money,  and  I  herewith  tender  you  the  amount 
of  your  statement,  less  $12."  The  tender 
was  refused.  It  appears  from  the  testimony 
that  Mr.  Levy  had  no  authority  from  the 
defendant  to  make  the  tender,  and  that  she 
had  not  instructed  him  to  refuse  to  pay  the 
renewal  fee,  or  the  attorney's  fee,  although 
she  subsequently  ratified  his  acts. '  About  a 
week  after  refusing  the  tender,  and  after  the 
summons  and  complaint  had  been  served, 
plaintiff  went  to  Mr.  Levy's  office,  and  offered 
to  accept  it  Mr.  Levy  then  told  him  that 
he  tholight  the  lien  of  his  mortgage  was 
discharged,  but  that  he  would  consent  for 
him  to  have  Judgment  for  the  debt  Plaintiff 
testified  that  he  did  not  refuse  the  tender  ar- 
bitrarily or  with  the  view  to  oppress  the  de- 
fendant, but  In  good  faith,  under  the  honest 
belief  that  he  had  a  legal  right  to  collect  the 
fees  claimed.  As  evidence  of  his  good  faith 
and  of  his  desire  to  save  the  defendant  need- 
less expense,  he  said  that  he  knew  that  he 
could  have  secured  a  much  larger  fee  by 
placing  the  bond  and  mortgage  in  the  bands 
of  a  brother  attorney  for  collection,  when 
the  fee  collectible  would  have  been  probably 
not  less  than  $65 — 10  per  cent,  of  the  amount 
due — ^but  he  had  the  sumpions  and  complaint 
prepared  in  his  own  office  and  signed  his 
own  name  thereto,  as  plaintiff's  attorney, 
to  save  her  the  greater  expense. 

The  abandonment  of  the  intention  original- 
ly announced  to  the  plaintiff  of  a,sklng  him 
to  assign  the  bond  and  mortgage,  and  the 
subsequent  tender,  made  with  the  statement 
that  it  was  made  to  comply  with  the  law 
and  stop  Interest  on  the  money,  but  really 
made  with  the  different  Intention,  afterwards 
avowed  and  now  claimed  for  it,  of  thereby 
discharging  the  lien  of  plaintiff's  mortgage, 
is  a  piece  of  finesse  which  does  not  commend 
itself  to  the  favorable  consideration  of  a 
court  of  conscience. 


[1]  The  law  is  that  "one  designing  to  make 
a  tender  with  the  purpose  of  insisting.  In  a 
case  of  refusal,  that  the  mortgage  lien  is 
discharged,  is  bound  to  act  in  a  straight- 
forward way,  and  distinctly  and  fairly  make 
known  his  true  purpose  without  mystery  or 
ambiguity,  and  allow  reasonable  opportunity 
fbr  intelligent  action  by  the  holder  of  the 
mortgage.  •  *  *  But,  if  a  mortgagee  act- 
ing in  good  faith  refuses  a  tender  through 
mistake  as  to  his  legal  rights,  the  lien  ef 
the  mortgage  is  not  discharged."  Jones  on 
Mortgages,  S  883,  p.  955;  27  Gyc.  1406,  1407; 
20  A.  &  E.  Enc  L.  (2d  Ed.)  1062.  In  Potts  T. 
Plalsted,  30  Mich.  149,  the  court  said:  "In 
view  of  the  serious  consequences  to  the  hold- 
er of  a  mortgage^  upon  the  refusal  of  a  tend- 
er—consequences which  may  often  amount 
to  the  absolute  loss  of  the  entire  debt--and 
in  view  of  the  strong  temptation  which  must 
exist  to  contrive  merely  colorable  or  sham 
tenders,  not  Intended  in  good  faith,  we  think 
the  evidence  should  be  so  full,  clear,  and 
satisfactory  as  to  leave  no  reasonable  doubt 
that  the  tender  was  so  made,  that  the  holder 
must  have  understood  it  at  the  time,  to  be 
a  present,  absolute,  and  unconditional  tender, 
intended  to  be  In  full  payment  and  extin- 
guishment of  the  mortgage,  and  not  depend- 
ent upon  his  first  executing  a  receipt  or 
discharge,  or  any  other  contingency."  Bein^ 
under  the  impression  that  the  purpose  of 
the  negotiations  with  him  watf  to  get  from 
him  an  assignment  of  the  b<md  and  mort- 
gage, and  knowing  that  defendant  had  no  le^ 
gal  right  to  demand  an  assignment  plaintiff^ 
might  have  concluded  that  he  was  strtctly 
within  his  legal  rights  in  refusing  the  tender, 
even  if  it  should  have  the  effect  of  stopping 
interest — ^the  avowed  purpose  for  which  it 
was  made— and  he  might  have  been  satisfied 
to  take  his  chances  as  to  that  consequence, 
when  he  might  have  pursued  a  different 
course,  if  he  had  been  fairly  and  unequivocal- 
ly informed  of  the  real -purpose  of  the  teii* 
der. 

[2]  The  case  of  Salinas  v.  Ellis  established 
the  rule  in  this  state  that  refusal  of  a 
tender  of  the  mortgage  debt  discharges  the 
lien  of  the  mortgage,  without  regard  to  any 
equities  arising  out  of  the  circumstances  un- 
der which  the  tender  may  be  made  or  refus- 
ed; and,  al6o,  that  the  tender  need  not  be 
kept  good*  While  the  common-law  doctrine 
of  mortgages  does  not  prevail  in  this  state, 
the  rule  in  question  grew  out  of  the  rigor 
of  that  doctrine,  and  was  originally  designed 
to  prevent  the  great  injustioe  and  hardsliip 
which  resulted  from  it  A  rule  intended  to 
prevent  hardship  and  injustice  should  not  be 
applied  by  n  court 'of  equity  so  that  it  will 
work  what  it  was  intended  to  prevent  CJon- 
sequently,  in  those  jurisdictions  where  thie 
rule  prevails,  it  has  been  so  limited  and  modi- 
fied in  its  application  as  to  prevent  its  be- 
coming the  means  of  injustice.  Among  other 
limitations,  it  is  universally  held  that  the 
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mortgagee  is  entitled  to  reasonable  time  and 
opportunity  to  ascertain  if  the  tender  is 
sufficient  and  to  decide  whether  he  will  ac- 
cept it  He  is  not  required  to  act  without 
time  for  consideration.  Having  had  such 
time  and  opportunity,  if  he  arbitrarily  and 
withont  adequate  excuse  refuses  the  tender, 
he  may  well  be  said  to  be  the  author  of  his 
own  injury,  if  he  thereby  loses  his  lien.  But, 
where  there  is  an  honest  difference  between 
mortgagor  and  mortgagee  as  to  the  amount 
due,  the  law  does  not  require  the  mortgagee 
to  act  at  his  peril— at  the  peril,  on  the  one 
band,  of  giving  up  part  of  what  he  believes, 
in  good  faith,  to  be  due  him,  or,  on  the  other, 
of  losing  his  lien.  Such  an  application  of 
the  rule  would  be  most  inequitaUe  and  un- 
just Questions  frequoitly  arise  between 
mortgagee  and  mortgagor  as  to  the  amount 
of  the  debt,  growing  out  of  the  date  and  ap- 
plication of  payments,  the  method  of  calcu- 
lating interest,  and  many  other  matters, 
which  will  readily  suggest  themselves,  which 
require  judicial  determination.  They  may  be, 
and  frequently  are,  so  complex  and  difficult 
that  they  are  answered  differently  by  the 
<!Ourt8  in  different  jurisdictions,  and  by  able 
and  learned  judges  in  the  same  jurisdiction. 
The  law  is  not  so  unreasonable  as  to  require 
a  mortgagee  to  decide  such  questions  for 
himself  and  at  his  peril,  but  gives  him  the 
rigtht  to  have  them  adjudicated  without  los- 
ing his  lien  for  the  amount  justly  due  him. 

[3]  Therefore,  if  a  mortgagee  refuses  a 
tender,  not  arbitrarily  or  for  a  wrongful  pur- 
pose, but  in  good  faith,  under  the  honest 
belief,  based  upon  reasonable  grounds,  that 
more  is  due  him  than  has  been  tendered, 
refusal  of  the  tender  will  not  operate  to 
discharge  bis  lien.  The  result  of  the  deci- 
alons  in  the  different  states  is  stated  in  a 
note  to  Parker  v.  Beasley,  116  N.  C.  1,  21  S. 
£.  955,  83  I4.  R.  A.  231,  as  follows:  "In  all 
the  states  the  tender  must  be  absolute  and 
nnconditiona],  and  the  mortgagee  must  be 
given  a  reasonable  time  to  compute  the 
amount  due  in  order  to  discharge  the  lien, 
and  if  he  refuses  the  tender  In  good  faith, 
«ven  though  the  tender  is  sufficient,  the  lien 
will  not  be  discharged."  To  the  effect  that  a 
tender,  though  In  fact  sufficient,  if  refused  in 
good  faith,  under  the  honest  but  mistaken 
belief  that  it  is  insufficient,  will  not  dis- 
<:harge  the  lien  of  the  mortgage,  see  Renatd 
v.  Clink,  91  Mich.  1,  61  N.  W.  692, 30  Am.  St. 
Rep.  458 ;  Union  Mutual  L.  Ins.  Co.  v.  Union 
Mills  Plaster  Co.  (O.  C.)  37  Fed.  286,  3  L.  R. 
A.  90;  Hartley  v.  Tatham,  2  Abb.  Dec.  (N. 
Y.)  333;  Id.,  ♦40  N.  Y.  222;  Moore  v.  Nor- 
man, 51  Minn.  83,  53  N.  W.  809,  18  U  R.  A. 
359,  38  Am:  St  Rep.  526;  27  Cyc.  1408,  1409; 
1  Jones  on  Mortgages  (6th  Bd.)  S  893,  p.  955. 
In  Union  Mut  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.,  supra,  the  court  said":  "A  tender 
of  the  whole  sum  which  was  In  fact  due, 
having  been  made,  16  the  mortgage  security 
to  the  sum  so  tendered  lost  by  the  refus- 


al to  accept?  It  is  the  rule  undoubtedly  that 
a  t^ider  discharges  the  security.  Moynahan 
V.  Moore,  9  Mich.  9,  77  Am.  Dec  468;  Ga- 
ruthers  v.  Humphrey,  12  Micdu  270;  Potts 
V.  Plaisted,  80  Mich.  149.  But.  to  produce 
such  serious  and  lieavy  consequence  the  re- 
fusal must  have  been  unqualified,  and  un- 
accompanied by  any  bona  fide  claim  of  right, 
which  was  supposed  by  the  party  to  justify 
his  refusal.  The  claim  of  right  may  have 
been  one  that  could  not  be  supported  as 
matter  of  law;  still  if  It  was  believed  in, 
and  was  not  wantonly  put  forward  as  a 
cover  to  a  wrong  purpose,  it  is  sufficient  to 
prevent  the  forfeiture  of  the  security." 

The  question,  therefore,  is  not  whether  the 
plaintiff's  claim  to  the  renewal  and  attor- 
ney's fee  can  be  sustained  in  law,  but,  rath- 
er, whether  it  was  made  in  good  faith.  The 
testimony  shows  that  it  was.  The  conten- 
tion of  respondent  that  the  charge  of  a  re- 
newal fee  would  make- the  contract  usurious, 
because  It  already  provided  for  the  highest 
rate  of  interest  allowed  by  the  statute,  would 
be  sound,  if  the  renewal  fee  was  charged  as 
interest  But  suppose  It  was  made  in  good 
faith,  as  a  reasonable  charge,  for  the  service 
of  making  the  necessary  and  proper  entries 
on  the  bond'  ai^d  mortgage,  and  in  plaintiff's 
books,  and  as  a  consideration  for  the  exten- 
sion. Is  the  mortgagee  bound  to  interrupt 
or  suspend  his  business  to  perform  t^ese 
services  for  the  mortgagor  without  consid- 
eration? 

[4]  Again,  it  is  well  settled  Uiat  an  agree- 
ment for  the  extension  of  time,  without  con- 
sideration, cannot  be  enforced.  The  mort- 
gagor may  and  probably  would  want  the 
agreement  to  be  of  such  nature  that  the 
mortgagee  could  not  arbitrarily  violate  it 
and  bring  suit  before  the  extension  agreed 
upon  had  expired;  but,  to  make  it  such, 
there  must  be  some  consideration  for  it 
These  suggestions  are  thrown  out,  not  for 
the  purpose  of  intimating  any  opinion  as  to 
the  validity  of  plaintiff's  claim  for  the  re- 
newal fees,  because  that  is  not  put  in  issue 
by  the  appeal,  and  because,  as  has  been 
shown,  it  is  not  necessary  that  the  mort- 
gagee sustain  his  contention  in  the  subse- 
quent litigation.  AH  he  need  show  is  that 
it  was  made  in  good  faith,  and  that  it  was 
not  so  unreasonable  as  to  induce  a  contrary 
condudlon. 

[6]  It  is  contrary  to  public  policy  to  allow 
an  attorney  to  charge  fees  for  his  profes- 
sional services  in  his  own  case;  but  it  can- 
not be  said,  under  the  circumstances  of  this 
case,  that  the  plaintiff's  charge  of  a  small 
fee  for  his  services  in  preparing  the  sum- 
mons and  complaint,  and  ills  contention  that 
he  was  entitled  to  collect  it,  was  so  unrea- 
sonable as  necessarily  to  induce  the  belief 
that  the  claim  was  not  n>ade  in  good  faith. 
In  Barry  v.  Guild,  126  111.  439,  18  N.  B.  769, 
2  L.  R.  A.  334,  it  was  held  that  the  plain- 
tiff, a  mortgagee,  who  signed  the  bill  pro  se, 


54 


71  SOUTHEASTERN  REPORTER 


(S.a 


was  entitled  to  recover  a  solicitor's  fee  pro- 
vided for  in  the  mortgage,  in  the  absence  of 
allegation  or  proof  that  in  the  litigation  he 
was  not  represented  by  other  counsel.  By 
reference  to  a  number  of  cases  cited  in  the 
notes  in  27  €yc.  1785,  It  will  be  seen  that 
the  claim  by  an  attorney,  representing  his 
own  interests,  to  a  fee  was  sustained  in  the 
circuit  courts;  and  while  It  was  disallowed 
on  appeal,  on  the  principle  above  stated,  the 
fact  that  it  was  sustained  by  the  circuit 
courts  shows  that  it  cannot  be  said  that  it  is 
so  unreasonable  that  it  could  not  have  been 
made  in  good  faith. 

We  think,  also,  the  weight  of  authority 
and  reason  favors  the  rule  that  to  have  the 
effect  of  stopping  the  running  of  interest,  or 
of  discharging  the  lien  of  the  mortgage,  the 
tender  must  be  kept  good;  and,  if  made  the 
basis  of  a  plea  of  tender  or  for  affirmative 
relief,  the  money  must  be  brought  into  court 
27  Oyc.  1409;   1  Jones  on  Mortg.  §  893. 

To  the  extent  that  the  views  herein  an- 
nounced are  inconsistent  with  the  case  of 
Salinas  v.  Ellis,  that  case  Is  overruled. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 

JONES,  C.  J.,  and  GARY,  A.  J.,  concur. 

WOODS,  J.  (concurring  In  the  result). 
While  I  concur  In  holding  that  there  has 
never  been  any  legal  tender  of  the  mortgage 
debt,  and  that  the  plaintiff  is  entitled  to  a 
Judgment  of  foreclosure,  I  am  unable  to  re- 
sist the  conclusion  that  the  legal  proposi- 
tions laid  down  in  the  majority  opinion  are 
opposed  to  the  former  decisions  of  this  court 
and  contrary  to  the  statute  law  of  the  state. 
The  importance  of  the  question  seems  to  re- 
quire a  statement  of  my  reasons  for  this 
conclusion. 

In  this  action  to  foreclose  a  mortgage  ex- 
ecuted by  the  defendant  to  the  plaintiff  on 
real  estate  in  the  city  of  Sumter,  the  defense 
set  up  was  discharge  of  the  Hen  of  the  mort- 
age by  tender  of  the  amount  due  thereon. 
Upon  the  report  of  the  testimony  taken  by 
the  master,  the  circuit  court  held  that  the 
defendant,  by  her  attorney,  Mr.  Geo.  D.  Levy, 
had  tendered  to  the  plaintiff  the  full  amount 
of  principal  and  interest  due  under  the  bond, 
that  the  plaintiff  had  refused  to  accept  the 
sum  offered,  and  had  thereby  lost  the  lien 
of  his  mortgage. 

The  facts,  as  established  by  the  testimo- 
ny, are  these:  When  the  principal  sum,  to- 
gether with  one  year's  interest,  became  due 
on  December  18,  1908,  the  defendant  was 
evidently  unable  to  pay  the  debt,  and  nego- 
tiations were  begun  with  the  plaintiff,  Mr. 
Reynolds,  a  member  of  the  Sumter  bar,  to 
secure  an  extension  of  time  for  payment.  In 
January,  1909,  one  W.  T.  Andrews,  in  be- 
half of  the  defendant,  went  to  Mr.  Levy, 
also  an  attorney  of  Sumter,  and  asked  him 
to  assist  in  negotiating  a  loan  on  the  prop- 
erty covered  by  the  mortgage.     The  agree- 


ment between  Andrews  and  Mr.  Levy,  a* 
testified  to  by  the  latter,  was  that  Levy 
should  advance  the  money  to  pay  the  debt 
and  take  an  assignment  of  the  bond  and 
mortgage  from  Mr.  Reynolds  as  security  un- 
til a  new  bond  and  mortgage  could  be  ex- 
ecuted. Accordingly,  Mr.  Levy,  with  this 
end  in  view,  approached  the  plaintiff  on 
February  3,  1909,  and  told  him  that  he  rep- 
resented the  mortgagor,  Margaret  O.  Price, 
and  wished  to  take  up  the  mortgage  debt. 
Mr.  Reynolds  replied  that  it  would  be  agree- 
able to  him,  and  on  the  same  day  furnished 
Levy  with  a  statement  of  the  amount  claim- 
ed, consisting  of  the  principal  and  interest 
to  date,  a  "renewal  fee"  of  $2,  and  an  at- 
torney's fee  of  $10,  a  total  of  $668.  Upon 
Mr.  Levy's  calling  the  plaintiff's  attention  to 
the  $12  charge  for  fees,  he  replied:  "Well, 
that  is  my  charge.  If  you  want  the  paper, 
you  will  have  to  pay  it"  On  the  next  day 
Mr.  Levy,  taking  with  him  $656  in  currency, 
and  accompanied  by  Mr.  Horace  Harby,  an- 
other attorney,  went  to  Mr.  Reynolds'  office 
and  offered  him  this  sum,  stating  that  he  had 
come  "to  take  up  the  mortgage,"  but  had 
been  instructed  by  his  client  to  refuse  to 
pay  the  $2  renewal  fee  and  the  $10  collection 
fee.  Mr.  Reynolds'  answer  was:  "Well,  sir; 
you  can't  get  it"  Mr.  Levy  then  said:  "Mr. 
Reynolds,  I  desire  to  comply  with  the  law 
and  stop  interest  on  this  money,  and  I  here- 
with tender  you  the  amount  of  your  state- 
ment, less  the  $12,  in  currency."  Mr.  Rey- 
nolds replied:  "I  won't  take  it."  It  appears 
from  Mr.  Levy's  own  statement  that  W.  H^ 
Price,  the  husband  and  agent  of  the  mort- 
gagor, Margaret  O.  Price,  who  resided  in- 
Columbia,  did  not  come  to  Sumter  or  com- 
municate with  Levy  until  February  6th,  the- 
day  after  this  occurrence,  and  that  Levy  had 
never  been  advised  by  either  the  defendant 
or  her  agent  by  letter  or  otherwise,  to  re- 
fuse to  pay  the  disputed  amount  of  $12.  It 
is  admitted  by  plaintiff's  attorneys  that  be- 
had  no  legal  right  to  claim  the  additional 
.  amount 

The  question  Is  whether  there  was  a  legaL 
tender  discharging  the  lien  of  the  mortgage*. 
The  law  of  this  state,  as  established  by- 
the  decisions  of  this  court  we  think  is  per- 
fectly fair  to  debtor  and  creditor  and  makes 
it  impossible  for  either  to  obtain  any  ad- 
vantage over  the  other. 

Section  2375  of  the  Civil  Code  provides: 
"Any  person  who  shall  have  received  full 
payment  or  satisfaction,  or  to  whom  a  legal 
tender  shall  have  been  made,  of  his  debts, 
damages,  costs  and  charges,  secured  by 
mortgage  of  real  estate,  shall,  at  the  request 
of  the  mortgagor,  or  of  his  legal  represen- 
tatives, or  of  any  other  person  being  a  cred- 
itor of  said  debtor,  or  a  purchaser  under 
him,  or  having  an  interest  in  any  estate 
bound  by  such  mortgage,  and  on  tender  of' 
the  fees  of  office  for  entering  such  satis- 
faction, within  three  months  after  such  re- 
quest made,  enter  satisfaction  In  the  proper- 
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office,  on  Buch  mortgage,  which  shall  forever 
thereafter  discharge  and  satisfy  the  same.*' 

The  first  contention  of  plaintiiTs  counsel, 
sustained  In  the  majority  opinion,  is  that 
even  under  this  statute  a  tender  of  the 
amount  really  due  will  not  defeat  the  lien, 
if  there  is  a  bona  fide  dispute  on  reasonable 
grounds  as  to  the  amount  due.  It  is  true 
that  some  decisions  in  other  Jurisdictions 
hold  this  to  be  the  common-law  rule.  Crain 
▼.  McGoon,  86  111.  431,  29  Am.  Rep.  37;  Re- 
nard  t.  Clink,  91  Mich.  1,  51  N.  W.  692, 
30  AuL  St  Rep.  459;  Union  Mut  L.  Ins. 
Co.  V.  Union  Mills  Plaster  Co.  (C.  C.)  37 
Fed.  286,  3  L.  R.  A.  90.  Even  if  the  stat- 
ute be  left  out  of  view,  the  doctrine  seems 
to  me  clearly  unsound.  There  can  be  no  dis- 
pute that  the  definition  of  "tender"  is  the 
unconditional  offer  of  a  debtor  to  his  cred- 
itor of  the  amount  of  his  debt  This  does 
not  mean  that  the  offer  must  be  of  an 
amount  beyond  reasonable  dispute,  or  of 
the  amount  claimed  by  the  creditor,  but  of 
the  real  amount  as  fixed  by  the  law.  It 
would  be  a  great  hardship  on  the  debtor  to 
require  that  in  order  to  have  any  benefit  of 
the  law  of  tender,  he  must  not  only  prove 
that  he  tendered  the  amount  actually  due, 
but  must  go  further  and  prove  that  the  cred- 
itor had  no  reasonable  ground  to  claim  any 
more.  Indeed,  the  purpose  of  the  entire  law 
of  tender  is  to  enable  the  debtor  to  relieve 
himself  of  Interest  and  costs  and  to  relieve 
his  property  of  incumbrance  by  offering  to 
his  creditor  all  that  he  has  any  right  to 
claim. 

As  said  by  Chancellor  Harper  in  Wistar, 
Siter  &  Price  v.  Robinson,  2  Ball.  274,  there 
Is  generally  a  dispute  as  to  the  amount 
when  the  question  of  tender  is  involved. 
In  Baker  v.  Qasque,  3  Strob.  25,  it  was  held 
that  it  is  enough  for  the  debtor  to  offer 
to  perform  his  contract  and  tender  to  the 
creditor  everything  that  he  is  entitled  to. 
The  case  negatives  the  idea  that  it  is  nec- 
essary to  a  good  tender  that  the  debtor 
should  offer  not  only  the  sum  actually  due, 
but  all  that  the  creditor  bona  fide  with  show 
of  reason,  but  unjustly,  claims  to  be  due. 

The  oUier  position  that  the  defense  of 
tender  in  discharge  qt  the  lien  of  a  mort- 
gage is  unavailing,  unless  it  be  pleaded  and 
proved  that  the  tender  was  kept  good,  seems 
to  me  also  unsound.  In  sustaining  this  posi- 
tion the  court  has  overruled  several  cases 
heretofore  decided.  At  common  law  there 
can  be  no  doubt  that  tender  has  no  greater 
^effect  on  a  debt  than  to  stop  interest  unless 
the  tender  be  kept  good  by  bringing  the 
money  Into  court;  while  the  tender  alone  of 
the  amount  due  on  a  mortgage  discharges 
the  Hen,  although  the  tender  be  not  kept 
good.  Coke  on  Littleton,  207a,  |  335.  Black 
▼.  Rose,  14  S.  C.  278;  Lynch  v.  Hancock, 
14  8.  O.  66;  Salinas  v.  Ellis,  26  S.  C.  337, 
2  S.  B.  121;  Kortrlght  v.  Cady,  21  N.  Y. 
343,  78  Am.  Dec.  145;  Security  Bank  v. 
Water^^o  Lodge,  85  Neb.  255,  122  N.  W.  992; 


[Murray  v.  O'Brien,  56  Wash.  361,  105  Pac. 
840,  28  L.  R.  A.  (N.  S.)  99a  Numerous  au- 
thorities to  the  same  effect  are  collated  in 
the  note  to  Parker  v.  Beasley  (N.  0.)  38  L. 
R.  A.  231,  and  Moynahan  v.  Moore  (Mich.) 
77  Am.  Dec.  489.  It  is  true  that  in  the 
case  of  Walker  v.  Walker,  17  S.  C.  329,  the 
court,  by  Judge  Eraser,  without  drawing 
any  distinction  between  the  effect  of  ten- 
der on  the  debt  and  the  lien,  lays  down  the 
general  rule  that  tender  to  avail  the  debtor 
must  not  only  be  made,  but  must  be  kept 
good.  This  remark,  however,  is  merely  a 
dictum;  for  the  court  held  that  much  more 
was  due  on  the  equitable  mortgage  Involv- 
ed than  had  been  tendered,  and  that  was 
conclusive  that  the  defense  of  tender  had 
failed.  But,  even  if  on  the  general  proposi- 
tion the  case  could  be  regarded  as  authority. 
It  cannot  be  doubted  that  it  was  overruled 
by  the  later  case  of  Salinas  v.  Ellis,  supra. 

But  if  there  were  any  doubt  as  to  the 
law  announced  by  the  courts  in  the  cases 
cited  on  the  two  questions  we  have  dis- 
cussed, it  seems  to  me  to  be  dispelled  by 
the  words  of  the  statute  above  quoted.  The 
tender  which  entitles  the  debtor  to  satis- 
faction of  his  mortgage  within  three  months 
by  the  terms  of  the  statute  is  not  tender 
of  the  amount  bona  fide  claimed,  but  ten- 
der of  the  real  debt  damages,  costs,  and 
charges  secured  by 'the  mortgage.  Further, 
to  produce  such  right  of  satisfaction,  the 
only  requirement  with  respect  to  tender  is 
that  it  shall  be  made.  There  is  no  require- 
ment in  the  statute  that  it  shall  be  kept 
good.  It  will  hardly  be  denied  that  tender 
is  one  thing,  and  keeping  a  tender  good  is 
another.  When  the  statute  provides  that 
a  tender  of  the  amount  due  shall  discharge 
a  mortgage,  the  courts  cannot  interpolate 
the  .provision  that  the  mortgage  shall  not 
be  discharged  by  the  tender  if  there  be  a 
bona  fide  dispute  of  the  amount  due,  or  if 
the  tender  be  not  kept  good. 

In  view  of  these  considerations,  it  seems 
to  me  that  the  conclusion  of  the  court  in 
the  case  of  Salinas  v.  Bills,  supra,  was  thor- 
oughly sound.  It  is  true  that  in  the  course 
of  the  discussion,  Mr.  Justice  McGowan  does 
Intimate  that  even  if  the  tender  had  been 
made  on  condition  that  the  mortgage  in- 
volved in  the  dispute  should  be  immediately 
canceled,  nevertheless  the  mortgage  would 
have  been  discharged.  This  proposition  is 
not  opposed  to  other  decisions  of  this  court 
nor  to  the  provisions  of  the  statute  if  limit- 
ed to  the  cases  where  there  is  no  dispute  as 
to  the  amount  due  on  the  mortgage.  In 
that  case  there  was  no  dispute  as  to  the 
mortgage  debt;  but  the  creditor  refused  to 
accept  the  tender  and  to  cancel  the  mort- 
gage unless  the  debtor  at  the  same  time 
paid  a  debt  entirely  separate  from  the  mort- 
gage debt  So,  also.  In  Spears  v.  fields. 
72  S.  C.  395,  52  S.  E.  44,  where  It  was  held 
that  the  debtor  had  a  right  to  demand  the 
cancellation  of  debt     In  Sparks  v.  Green, 
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85  S.  C.  109,  67  S.  B.  230,  there  was  no  dis- 
pute as  to  the  mortgage  and  note,  there 
was  no  dispute  as  to  the  amount  due  on 
one  of  the  papers,  and  the  court  held  that, 
if  the  tender  of  the  amount  claimed  on 
that  paper  had  been  conditioned  on  the  sur- 
render of  that  paper  only,  the  demand  would 
not  have  affected  the  validity  of  the  tender. 
This  distinction  is  recognized  in  Wistar,  Sit- 
er  &  Price  v.  Robinson,  2  Ball.  274. 

The  case  of  Salinas  v.  Ellis  has  been  sup- 
posed to  lay  down  a  rule  very  harsh  to 
the  creditor,  in  placing  him  in  a  position 
where  he  runs  the  risk  of  losing  his  entire 
debt  if  he  should  refuse  to  accept  as  full  sat- 
isfaction that  which  he  believes  to  be  less 
than  his  debt.  That  no  such  hardship  is 
placed  on  the  creditor,  and  that  the  rule  laid 
down  in  the  case  is  Just  and  fair,  is  made 
manifest  when  the  case  is  viewed  in  con- 
nection with  the  nature  of  the  act  which 
constitutes  tender.  The  rule,  established  by 
unbroken  authority,  is  that  an  offer  to  a 
creditor  of  the  amount  due  him  is  not  a 
good  legal  tender  unless  it  be  unconditional. 
And  this  rule  makes  perfectly  safe  the  rights 
of  both  creditor  and  debtor.  If  the  debtor 
accompanies  his  offer  to  pay  with  the  condi- 
tion that  the  mortgagee  should  presently 
give  up  his  contest •  by  canceling  or  surren- 
dering his  mortgage  or  by  giving  a  receipt 
in  full,  In  case  of  a  difference  or  a  dispute 
as  to  the  amount.  It  is  no  tender.  The  ut- 
most that  the  debtor  can  exact  in  such  case 
is  a  receipt  on  account,  or  a  written  ac- 
knowledgment that  so  much  money  has  been 
paid  on  a  certain  debt  The  creditor,  on 
the  other  hand,  who  accepts  a  legal  tender 
made  by  the  debtor — ^that  is,  money  offered 
without  condition — incurs  no  risk  whatever 
with  respect  to  his  debt  in  accepttng  it.  If 
it  be  the  full  amount,  then  the  debtor  is 
free  of  his  debt,  and  the  creditor  can  recover 
nothing  tnore;  and,  if  he  sues,  the  costs 
fall  on  him.  If  it  be  not  the  full  amount, 
the  creditor  holds  his  claim  for  the  remain- 
der, and  may  sue  and  recover  it,  together 
with  his  interest  and  costs. 

This  rule,  established  beyond  all  contro- 
versy in  this  state,  has  the  great  advantage 
of  being  simple  as  well  as  just  The  cred- 
itor loses  no  right  by  accepting  any  sum 
unconditionally  offered  him,  and  the  debtor, 
in  case  of  a  difference  or  dispute,  effects 
nothing  in  his  owH  favor  if  he  couples  his 
offer  to  pay  with  any  condition  beyond  a 
request  for  a  receipt  showing  the  amount 
paid.  In  Wistar  v.  Robinson,  Chancellor 
Harper  thus  states  the  rule:  "It  is  argrued 
that  a  party,  who  offers  to  pay  all  that  is 
really  due,  is  entitled  to  a  receipt  in  full, 
and,  if  the  creditor  refuses  to  give  it,  it 
ought  to  be  at  his  own  risk.  I  do  not  think 
this  the  fair  or  reasonable  view  of  the  sub- 
ject If  there  be  ground  of  doubt  as  to  the 
amount  really  due,  the  creditor  has  the  right 
to  try  the  question.  It  is  imposing  a  hard- 
ship on  him  to  say  that  he  must  either  ac- 


cept what  is  offered  and  give  up  his  claim - 
for  more;  or  refuse  the  money  and  lose  tlie 
use  of  it,  interest  and  costs,  if  he  should 
prove  to  be  wrong.  If  he  receives  the  mon- 
ey, he  litigates  at  hie  own  risk,  with  re- 
spect to  costs,  and  I  do  not  see  that  he  ought 
to  be  subjected  to  greater  Hsk  than  this. 
No  harm  is  done  to  the  debtor  in  such  case. 
If  he  tenders  all  that  is  really  due,  a  re- 
ceipt on  account  will  discharge.  If  his  right 
be  the  clearest  possible,  he  suffers  not  the 
slightest  hardship  or  prejudice.  A  contrary 
rule  would  enable  debtors  to  coerce  in  some 
degree  their  creditors  to  abandon  doubtful 
claims."  The  rule  is  reaffirmed  in  Doty  v. 
Crawford,  39  S.  C.  1,  17  S.  B.  377,  and  recog- 
nized in  Jones  on  Mortgages,  |  900.  It  Is 
also  laid  down,  in  the  leading  case  of  Kort- 
right  V.  Cady,  21  N.  Y.  843»  78  Am.  Dec.  145, 
in  Moore  v.  Norman,  52  Minn.  88,  58  N.  W. 
809,  18  L.  R.  A.  359,  38  Am.  St  Rep.  026, 
and  the  numerous  authorities  cited  in  those 
cases  and  the  note  to  Moynahan  t.  Moore,  77 
Am.  Dec.  476. 

The  only  modification  in  this  state  of  thl» 
rule  is  that  provided  by  the  statute  above 
quoted  in  allowing  a  mortgagor  who  has 
made  tender  or  payment  of  the  amount  due 
to  require  the  mortgagee  to  enter  satisfac- 
tion of  his  mortgage  within  three  monthfr 
after  such  request  has  been  made;  that 
period,  no  doubt,  being  considered  a  reason- 
able time  for  the  mortgagee  to  investigate 
fully  and  determine  whether  the  entire  debt 
has  been  paid  or  tendered.  Imposing  the 
condition  on  the  debtor,  therefore,  that  to- 
discharge  the  lien  of  a  mortgage  he  must 
tender  not  only  the  amount  really  diie,  but 
any  additional  amount  which  the  creditor 
may  bona  fide  and  with  show  of  reason 
demand,  and  that  he  must  in  addition  ke^ 
this  tender  good,  is  not  only  without  judicial 
authority  in  this  state,  but  is  contrary  to- 
the  express  provision  of  the  statute. 

Applying  to  the  evidence  adduced  In  this 
case  the  principles  of  tender  which  I  have 
set  out  as  those  which  I  understand  to  be 
established    In    this    state,    the    conclusion 
seems  irresistible  that  no  tender  was  made- 
to  the  mortgagee.     Confessedly,   Mr.   Levy 
approached  Mr.  Reynolds  for  the  purpose  or 
paying  his  own  money  on  the  mortgage  and 
taking  an  assignment  of  It     In  the  second^ 
interview,  when  he  offered  to  Mr.  Reynolds 
the  real  sum  due  on  the  mortgage,  Levy'a 
proposition,  according  to  his  own  statementr 
was  "to  take  up  the  mortgage."    Construing^ 
this  language  in  the  light  of  the  intention 
declared  in  the  first  interview  to  have  the 
mortgage   assigpfied  to  himself,  and   in  the 
light  of  the  fact  that  It  was  his  own  money 
that  he  was  offering  to  the  mortgagee,  and 
that  he  had  not  a  particle  of  security  from. 
the   mortgagor,   there  cannot   be   the  least 
doubt  that  the  money  offered  was  intended 
as  the  consideration   of  an  assignment  of 
the  mortgage  to  be  held  by  Levy  as  his  se- 
curity, and  not  as  a  payment  diacharging: 
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the  mortgage  and  leaying  Levy  with  no  se- 
curity. The  offer  of  the  money  was  there- 
fore an  offer  of  the  full  amount  due  on  the 
mortgage  as  the  consideration  of  an  assign- 
ment, and  not  a  tender  of  payment  on  behalf 
of  the  mortgagor.  Levy  had  no  other  lien 
and  no  equity  which  entitled  him  to  demand 
of  Reynolds  an  assignment  of  the  mort- 
gage, and  certainly  his  offer  of  money  for 
the  purchase  of  the  mortgage  was  entirely 
unavailing  as  evidence  of  a  tender. 

On-  this  ground  I  concur  in  reversing  the 
Judgm^it  of  the  circuit  court 


(88  S.  C.  666) 

SIN6LE>TARY  v.  SEABOARD  AIR  LINE 
RT.   RECEIVERS. 

(Supreme  Court  of  South  Carolina.    May 

5,  1911.) 

1.   CaBBIEBS  (f  320*)'-lNJUBT  TO  PABSBNCnEBS 

— Qttestion  fob  Jubt. 

In  a  railroad  passenger's  action  for  per- 
sona] injuries  received  in  alighting,  whether 
the  absence  of  a  stool  under  the  car  step  and 
of  proper  station  lights  existed  and  operated 
concurrently  to  produce  the  injury  hMt  under 
the  evidence,  a  jury  question. 

[Ed.    Note—For    other    cases,    see    Carriers, 
Dec.  Dig.  I  820.*] 

2.  Cabbiebs  (I  320*)— Passbngebs— IwJUBiES 

— Actions— jfuBT  Question. 

In  a  railroad  passenger's  action  for  per- 
sonal iajuries  in  alighting,  whether  there  was 
a  stool  on  the  platform  at  the  place  of  alight- 
ing, and  the  conductor  was  there,  held  a  jury 
question. 

[Bd.    Note.— Fbr   other   cases,   see   Carriers, 
I>ec.  Dig.  S  320.*] 

8.  Neoligeivcb    (I    117*)    -^   Contbibutobt 

Neoligence— Pleading — Necessity. 

Contributory  negligence  should  be  pleaded. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
C3cnt:  Dig.  If  ld5-l©7;  Dec  Dig.  |  117.*] 

4.  Cabbiebs  (i  347*)— Passengebb— Injubies 
— AonoNS^UBT  Question— GoNTBiBXjTOBT 
Nxgugbncb. 

In  a  railroad  passenger's  action  for  per- 
ianal injuries  in  alighting,  eyideuce  held  not 
to  show  contributory  negligence  as  a  matter  of 
law. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Dec  Dig.  I  347.*] 

6.  Cabbiebs  (I  320*)— Pa8Sengbb»— Injubibs 
—Actions— JuBT    Question— Negligence. 
In   a    railroad   passenger's   action   for   in- 
juries in  aliahting  rrom  the  train,  by  failure 
to  have  a   footstool  on   the  platform  and   to 

? properly  light  the  premises,  the  question  of  de- 
endanrs  negligence  held  for  the  jury. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  S  820.*] 

e.  Appeal  and  Bbbob  ((  1064*)— Habuless 
Ebbob— Submission  or  Cass. 

Even  if,  under  Code  Civ.  Proc  1902,  | 
283,  permitting  the  court  to  instruct  that  if  the 
Jury  render  a  general  -  verdict  they  shall  find 
upon  particular  questions  of  fact,  the  special 
findings  of  fact  should  precede  the  general  ver- 
dict based  thereon,  it  is  not  prejudicial  error 
to  instruct  the  jury  to  find  a  general  verdict, 
and  then  to  make  their  specml  finding,  es- 
pecially where  the  general  verdict  and  special 
findings  are  consistent,  even  though  the  special 
finding  was  requested  wlti^  the  view  of  deter- 


mining the  ultimate  liability  l>etween  defendant 
and  another,  who  might  be  liable  to  it. 

[£>!.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1064.*] 

7.  Cabbiebs   (§  321*)— Passengebs— Injubibs 
—INSTBUCTIONS— Applicability  to  Issub& 

Where  the  only  negligence  alleged,-  in  a 
railroad  passenger^s  action  for  personal  injuries 
in  alighting,  was  the  absence  of  a  footstool  on 
the  platform  and  of  proper  station  lights,  in- 
structions as  to  the  duty  of  the  conductor  to 
render  other  assistance  to  alighting  passengers 
than  the  placing  of  the  footstool  and  having 
proper  lights  were  inapplicable. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  |  1336;    Dec.  Dig.  (  321.*] 

8.  Tbial   (S   194*)— Passengebs  —  Injubibs— 
Instbuotions^-Chabges  on  Fact. 

In  a  railroad  passenger's  action  for  per- 
sonal injuries  in  alighting,  by  failure  to  have 
a  footstool  at  the  steps  and  proper  station 
lights,  the  court  charged  that  a  railroad  com- 
pany must  render  reasonable  assistance  to  a 
female  passenger,  if  feeble  or  incumbered  in 
alighting,  and  that  when  a  passenger  reason- 
ably needed  assistance  in  alighting  th«  carrier 
should  furnish  it,  and  that  if  it  was  obvious 
that  the  passenger  from  any  cause,  such  as 
sickness  or  having  baggage,  needs  assistance  in 
alighting  thp  carrier  should  furnish  it,  and  ex- 
ercise such  additional  degree  of  care  as  the 
circumstances  require.  Held,  that  the  instruc- 
tions were  not  erroneous  as  charging  on  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  466;   Dec.  Dig.  |  194.*] 

9.  Appeal  and  Ebhob  (§  1068*)— Habmlesb 
Ebbob— INSTBUCTIONS. 

Where,  in  a  railroad  passenger^s  action  for 
personal  injuries  in  alighting,  claimed  to  liave 
been  caused  by  the  absence  of  a  footstool  and 
poor  station  lights,  the  special  findings  show 
conclusively  that  toe  verdict  for  plaintiff  was 
based  upon  the  ne|[ligence  alleged  in  the  com- 
plaint, an  instruction  requiring  the  conductor 
to  render  other  assistance  than  the  placing  of 
a  footstool,  etc,  could  not  have  prejudiced  de- 
fendant. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |§  4225-4228;    Dec.  Dig.  ( 

10.  Tbial  (|  295*)  —  Instbuctions    —  Con- 
stbuction  as  a  whole. 

The  correctness  of  instructions  should  not 
be  determined  from  an.  isolated  sentence  there- 
in, but  they  should  be  considered  as  a  whole. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  708-717;   Dec.  Dig.  |  295.*] 

11.  Tbial  (|  199*)— Instbuctions— Question 
OF  Law. 

An  instruction,  in  a  passenger's  action  for 
injuries  in  alighting,  claimed  to  have  been 
caused  by  the  absence  of  a  footstool,  that,  if 
it  was  necessary  and  proper  that  the  company 
furnish  a  stool  for  the  purpose  of  alighting,  it 
was  negligent  for  failing  to  do  so,  did  not  sub- 
mit a  question  of  law  to  the  jury,  but  cor- 
rectly states  the  rule  of  law  to  be  applied  by 
it  to  the  facts. 

-  [Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  §1  467-470;   Dec  Dig.  $  199.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County ;  T.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  Alice  Singletary  against  the  re- 
ceivers of  the  Seaboard  Air  Line  Railway 
Company.  From  a  judgment  for  plainticr,  de- 
fendants appeal.    Affirmed* 


*^r  other  CBaeM  see  same  topic  aad  section  NUMBER  In  Dec.  Di«.  ft  Am.  "Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Moss  &  Llde  and  Lyles  &  Lyles,  for  ap- 
pellants. Wolfe  &  Berry  and  Raysor  &  Sum- 
mers, for  respondent 

JONES,  C.  J.  The  complaint  alleged  that 
on  July  3,  1908,  while  a  passenger  on  de- 
fendant's train  from  Fairfax,  in  Barnwell 
county,  to  Denmark,  In  Bamberg  county,  S. 
0.,  she  sustained  personal  injuries,  while  at- 
tempting to  alight  from  the  train  at  her  des- 
tination, as  the  result  of  defendants  negli- 
gence in  falling  to  light  the  station  grounds 
and  in  falling  to  provide  the  stool  or  bench 
usually  placed  for  the  use  of  passengers  in 
alighting  from  the  train. 

Plaintiff  testified :  ''It  was  very  dark,  and 
I  went  down  the  steps  to  alight  from  the 
train  spacing  my  step  to  reach  that  stool  to 
alight  from  the  train,  and  the  stool  was  not 
there,  and  I  came  near  precipitating  my- 
self and  my  baggage.  The  conductor  caught 
me  by  the  arm,' and  said — I  suppose  it  was 
the  conductor — and  said,  *Tou  came  near 
having  a  bad  fall,'  and  I  said,  'Yes,  I  did; 
I  expected  to  find  the  stool  there,  and  it  was 
not  there,'  and  then  I  started  to  limp  off.*' 

The  plaintiff  testified  as  to  the  extent  of 
her  injury,  as  to  spraining  her  knee  and  hav- 
ing her  leg  swollen  and  somewhat  stiff,  and 
as  to  her  pain  and  suffering  therefrom.  This 
occurred  at  night,  about  8:45  a.  m.,  and 
plaintiff  stated  that  It  was  cloudy  and  very 
dark,  and  that  there  was  no  light,  except 
from  the  operating  room,  which  intensified 
the  darkness  at  the  landing  place,  that 
while ,  the  coaches  were  lighted  the  blinds 
were  down  and  no  light  was  cast  from  the 
coaches.  The  plaintiff  testified  most  posi- 
tively, also,  as  to  the  absence  of  the  stool. 
There  was  testimony  as  to  the  height  of  the 
platform  step  from  the  ground,  and  the 
conductor  testified  that  he  always  used  the 
stool  to  help  passengers  on  and  off  that  train. 
The  conductor,  however,  testified  that  he  did 
not  remember  anything  about  the  alleged  oc- 
currence. 

At  request  of  counsel  for  defendant,  the 
court  directed  the  Jury  to  make  special  find- 
ings upon  the  following  questions  submitted 
to  them:  "(1)  Is  this  injury  of  which  plain- 
tiff complains  in  her  complaint  the  direct 
and  proximate  result  of  a  fall  from  the  train 
at  Denmark,  on  July  3,  1908?  (2)  If  so, 
was  such  fall  due  to  any  negligence  for 
which  the  defendants  are  liable?  (3)  If  so, 
was  such  negligence  the  failure  to  place  a 
bench  or  stool?  (4)  Was  such  negligence  the 
failure  to  have  adequate  and  suitable  sta- 
tion lights?  (5)  Or  was  the  injury  due  to 
both  the  failure  to  provide  the  bench  and  to 
furnish  suitable  lights?  The  jury  answered, 
•Yes,*  to  the  first,  second,  and  fifth  ques- 
tions, and  found  a  verdict  in  favor  of  plain- 
tiff for  $2,000." 

[1]  It  is  manifest  from  the  foregoing  state- 
ment that  the  court  committed  no  error  in 
refusing  to  charge  defendant's  eighth  re- 
quest to  the  effect  that  the  undisputed  evi- 


dence shows  that  the  absence  of  the  bench 
was  not  the  proximate  cause  of  the  injury, 
and  could  not  be  taken  into  consideration 
by  the  jury.  It  is  true  the  plaintiff  testi- 
fied that  she  could  have  alighted  safely,  if 
there  had  been  good  lights,  as  she  would  then 
have  discovered  the  absence  of  the  bench  and 
governed  her  steps  accordingly;  but  she 
also  testified  in  substance  that  she  alighted 
in  the  belief  that  the  bench  was  placed  as 
usual.  It  was  proi>erly  left  to  the  Jury  to 
say  whether  the  absence  of  the  bench  and 
of  proper  lights  both  existed  and  operated 
concurrently  to  produce  the  injury. 

For  the  same  reason  there  was  no  error  In 
refusing  to  charge  defendant's  tenth  re- 
quest to  the  effect  that  the  Jury  should  find 
for  the  defendant  on  the  ground  that  there 
was  no  evidence  that  any  negligence  of  de- 
fendant caused  plaintiiTs  injury. 

[2]  Likewise  it  was  not  error  to  refuse 
the  motion  for  new  trial,  based  upon  the 
claim  that  the  undisputed  evidence  shows 
that  the  stool  or  bench  was  placed,  and  the 
conductor  stationed,  at  the  place  where  pas- 
sengers were  invited  to  alight  It  is  sug- 
gested in  argument  that  plaintiff  alighted 
at  a  place,  other  than  the  usual  and  proper 
place ;  but  that  is  a  mere  conjecture  against 
the  positive  testimony  of  the  plaintiff. 

[3,4]  The  contention  that  the  motion  for 
new  trial  should  have  been  granted,  because 
the  evidence  clearly  shows  that  plaintiff's 
failure  to  exercise  ordinary  care  in  looking 
where  she  was  stepping  when  alighting  is 
without  merit  There  was  no  plea  of  con- 
tributory negligence,  and  if  there  had  been 
there  was  nothing  in  the  evidence  to  show 
contributory  negligence  so  conclusively  as  to 
warrant  a  court  in  so  finding  as  matt^  of 
law. 

[6]  Nor  is  there  ground  for  contention 
that  defendant  was  conclusively  shown  to  be 
free  from  negligence,  and  that  plaintiff's  sole 
negligence  caused  her  injury.  This  is  not 
the  case  of  one  stepping  into  a  dangerous 
place  or  in  a  dangeous  way,  when  the  ex- 
ercise of  ordinary  care  would  have  shown 
a  safe  place  or  a  safe  way,  but  the  case  of 
a  passenger  alighting  in  the  night  at  the 
spot  where  she  was  invited  by  the  carrier  to 
alight,  with  every  reason  to  expect  all  due 
safe  ground  for  a  safe  landing.  The  fore- 
going remarks  require  that  the  first,  second^ 
and  eighth  exceptions  be  overruled. 

[8]  In  submitting  to  the  jury  the  ques- 
tion for  special  finding,  the  court  Instructed 
the  Jury  to  find  their  general  verdict,  and 
then  the  special  findings  of  fact  The  third 
exception  complains  of  this  as  reversing 
the  proper  order.  Section  283,  2  Code  of 
Laws,  authorizes  the  Jury,  in  actions  for 
recovery  of  money  only,  or  specific  real 
property,  to  render  a  general  or  special 
verdict,  and  provides  that  the  court  "in  all 
cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  the  particular 
questions  of  fact,  to  be  stated  in  writhiig. 
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and  may  direct  a  written  finding  thereon.** 

It  may  be  true  that  logically  the  special 
dndlngs  of  fact  should  precede  the  general 
verdict  based  thereon,  but  to  reverse  the  order 
-coald  not  be  a  matter  of  any  consequence 
or  prejudice,  especially  when  the  general 
verdict  and  the  special  findings  are  per- 
fectly consistent  It  is  suggested  by  the  tes- 
timony that  the  Southern  Railway  and  the 
Seaboard  Air  Line  Railway  are  using  the 
station  at  Denmark  under  some  Joint  ar- 
rangement which  requires  the  Southern  Rail- 
way to  light  the  station,  and  that  the  only 
object  in  requesting  the  special  findings  was 
with  a  view  to  adjust  ultimate  liability  as 
between  the  two  railroads.  Whatever  the 
reason,  there  was  no  prejudicial  error  in  the 
manner  of  the  submission. 

The  fourth,  fifth,  and  sixth  exceptions 
•charge  error  in  giving  the  following  instruc- 
tions at  plaintiff's  request:  "(3)  A  railroad 
company  is  bound  to  render  reasonable  as- 
sistance to  a  female  passenger,  if  feeble  or 
incumbered  with  heavy  baggage  or  other 
Impediments,  in  boarding  or  alighting  from 
Its  train.  (4)  When  it  is  reasonably  ap- 
parent that  a  passenger  needs  assistance  in 
alighting  from  a  train,  then  it  is  the  duty 
of  the  carrier  to  furnish  such  assistance." 
**i6)  I  further  charge  you  that  where  it  is 
obvious  that  a  passenger  from  any  cause, 
such  as  sickness,  infirmity,  or  being  bur- 
dened with  baggage  or  other  impediment, 
needs  assistance  in  alighting,  then  the  rail- 
road company  is  bound  to  afford  such  assist- 
ance and  exercise  such  additional  degree  of 
care,  as  the  circumstances  may  require." 

[7]  These  instructions,  if  they  were  in- 
tended to  refer  to  assistance,  other  than  by 
placing  the  stool  and  having  light,  were  for- 
eign to  the  case  made  by  the  pleadings,  as  the 
only  negligence  charged  in  the  complaint  was 
the  absence  of  the  stool  and  of  proper  sta- 
tion lights,  and  in  other  portions  of  the 
charge  the  Jury  were  repeatedly  instructed 
to  confine  themselves  to  a  consideration  of 
the  n^llgence  alleged  in  the  complaint 

[8]  Appellant  however,  assumes  that  the 
instructions  were  relevant  and  claims  er- 
ror in  that  the  instruction  was  a  charge 
on  the  facts,  and  in  that  a  conductor  is  not 
bound  to  render  assistance  to  a  passenger, 
unless  the  circumstances  are  such  as  to  give 
the  conductor  knowledge  of  the  need  of  as- 
sistance. The  charge  was  clearly  not  in 
violation  of.  the  rule  prohibiting  charges  in 
respect  to  matters  of  fact,  and,  construing 
the  charge  as  a  whole,  it  conformed  to  ap- 
pellant's view  of  the  law  and  to  the  rule  de- 
livered in  Horn  v.  Railway  Company,  78  S. 
C.  70,  58  S.  E.  963.  The  court  was  particu- 
lar to  impress  upon  the  Jury  that  the  whole 
law  could  not  be  stated  in  a  single  sentence, 
and  that  they  must  consider  his  charge  as 
a  whola 

[i]  Moreover,   the  special  finding  of  the 


Jury  shows  conclusively  that  they  based  the 
verdict  upon  their  conclusions  with  re- 
spect to  the  allegations  of  negligence  in  the 
complaint. 

Under  the  seventh  exception,  contention  is 
made  that  the  charge:  "If  the  Jury  con- 
clude from  the  evidence,  applied  to  the  law 
as  charged,  that  the  railroad  company  is 
guilty  of  negligence,  that  the  Jury  must 
award  the  plaintiff  such  damages  as  she  has 
sustained" — was  erroneous,  because  it  did  not 
confine  the  inquiry  as  to  negligence  to  the  two 
matters  alleged  in  the  complaint  and  the  in- 
quiry as  to  injuries  to  such  as  were  the  prox- 
imate result  of  negligence  as  alleged. 

[1Q]  It  is  not  fair  to  Judge  a  charge  by  an 
isolated  sentence.  The  whole  charge  shows 
most  conclusively  that  the  Jury  were  instruct- 
ed not  to  consider  negligence  of  the  defendant, 
not  alleged  in  the  complaint  and  that  if  they 
found  negligence  as  alleged  to  give  any  such 
damages  as  they  concluded  proximately  re- 
sulted therefrom.  The  question  of  punitive 
damages  was  withdrawn  from  the  Jury. 

[11]  The  ninth  and  last  exception  con- 
tends that  a  question  of  law  was  submitted 
by  the  court  to  the  Jury  in  the  following 
charge:  "If  it  is  necessary  and  proper  that 
the  railroad  should  furnish  a  stool  or  step 
for  the  purpose  of  alighting  from  its  trains, 
then  the  railroad  must  not  only  furnish 
such  appliance,  but  must  see  that  it  is  prop- 
erly and  safely  placed,  and  in  failing  to  do 
this  would  be  guilty  of  negligence."  The  ex- 
ception is  without  merit  The  charge  states 
a  correct  principle  of  law,  to  be  applied  by 
the  Jury  to  the  facts  as  determined  by  them. 

The  Judgment  of  the  circuit  court  ia  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRIOK, 
JJ.,  concur. 


(155  N.  C.  146) 

McWHIRTER  v.  McWHIRTER  et  aL 

(Supreme  Court  of  North  Carolina.    May  8, 

1911.) 

1.  ApPEAI.  and  EbBOB  (I  1064*)'~HAB]fLB8fl 
EbBOB  —  INSTBUOTIONS  —  CONFLIOTINO  IN- 
6TBUGTI0NS. 

In  an  administrator's  action  to  sell  land, 
which  defendant  claimed  was  held  by  intestate 
under  a  resulting  trust  the  court  instructed 
that,  the  deed  to  intestate  being  absolute  in 
form,  defendant  must  establish  the  trust  by 
clear,  strong,  and  convincing  proof,  but  after- 
wards instructed  that  the  trust  could  be  estab- 
lished by  a  preponderance  of  the  evidence. 
Held,  that  error  in  the  last  instruction  was  re- 
versible, as  it  could  not  be  determined  which  of 
the  conflicting  Instructions  the  jury  followed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219-4224;  Dec.  Dig.  § 
1064.*] 

2.  Tbusts  (I  89*)— Resulting  Tbust— Bstab- 
LiSHMBNT-— Sufficiency  of  E^VIDENCE. 
A   resulting  trust  must  be  established  by 
clear,  strong,  and  convincing  evidence,  where  the 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indazet 
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deed  upon  its  face  conveys  the  whole  title  to 
the  grantee  absolutely. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  134-137 ;    Dec  Dig.  |  89.*] 

$•  Tbusts  (f  79*)— Resulting  Tkust. 

Where  land  purcliased  with  money  of  one 
person  is  conveyed  to  another,  the  grantee  is 
trustee  for  the  person  advancing  the  money  to 
the  extent  of  the  amount  advanced,  without  any 
express  agreement. 

[Ed.  Note.— For  other  cases,  see  Trusts^  Cent. 
Dig.  II  Ul,  112;  Dec.  Dig.  |  79.*1 

4.   TBUSIS  (I  90*H-REBULTlITa  TBUST— ESTAB- 
USHMSNI—JUBT   QUESTION. 

It  is  for  the  jury  to  determine  whether  the 
eridence  to  establish  a  resulting  trust  is  clear, 
strong,  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  138 ;   Dec  Dig.  |  90.* j 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Long,  Judge. 

Action  by  John  McWblrter,  administrator, 
against  T.  A.  McWhlrter  and  others.  From 
a  Judgment  for  defendants,  plaintiCT  appeals. 
Reversed,  and  new  trial  ordered. 

Maxwell  &  Keerans,  for  appellant  Mc- 
CaU  Sc  Smith,  for  appellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff,  as  administrator  of  W.  C.  Mc* 
Whirter,  for  the  purpose  of  haying  sold  cer- 
tain land,  which  is  described  In  the  com- 
plaint and  alleged  to  belong  to  his  estate, 
for  the  payment  of  debts.  The  defendant 
Mrs.  R«  J.  McWhlrter  answered  the  com- 
plaint, and  averred  that  the  land  did  not  be- 
long to  W.  C.  McWhlrter,  although  he  had 
the  legal  title  thereto,  for  that  he  had  bought 
the  same  with  her  money  and  for  her  benefit, 
and  he,  therefore,  held  it  in  trust  for  her. 
An*  issue  was  submitted  to  the  jury  as  to 
the  existence  of  the  alleged  trust,  express  or 
resulting,  and  the  verdict  was  in  favor  of 
Mrs.  McWhlrter;  the  jury  finding  that  W. 
C.  McWhlrter  had  purchased  the  lands  with 
her  funds  and  held  the  legal  title  in  trust 
for  her,  having  taken  a  deed  for  the  land 
to  himself,  instead  of  to  her,  as  he  should 
have  done.  Judgment  was  entered  upon  the 
verdict,  and  the  plaintiff  brings  the  case  here 
by  appeal,  to  review  the  rulings  of  the  court, 
which  he  deems  erroneous. 

[1,  2]  It  is  necessary  to  discuss  but  a  sin- 
gle question,  as  there  is  an  error  in  the 
charge  of  the  court  which  entitles  the  plain- 
tiff to  another  trial.  The  court  at  first 
charged  the  jury  correctly  that  as  the  deed 
to  W.  C  McWhlrter  was  absolute  in  form, 
and  upon  Its  face  conveyed  the  legal  and  eq- 
uitable title  to  him,  the  defendant  must  es- 
tablish the  trust  by  clear,  strong,  and  con- 
vincing proof.  Lefaew  v.  Hewett,  138  N.  C. 
6,  50  S.  E.  459;  Taylor  v.  Wahab  (at  this 
term)  70  S.  B.  173;  Cobb  v.  Bdwards,  117 
N.  C.  253,  23  S.  B.  247.    If  the  learned  judge 


had  stopped  there,  the  charge  In  this  respect 
would  have  been  free  from  error;  but  he 
afterwards  told  the  jury,  when  instructing 
them  again  upon  the  quantum  of  proof  re- 
quired to  establish  the  trust,  that  a  pre- 
ponderance of  the  evidence  in  favor  of  it  is 
suflicient  These  two  instructions  were  con* 
fiictlng,  and  the  jury  are  not  supposed  to 
be  capable  of  deciding,  as  between  them, 
which  is  the  correct  one;  and  we  must 
therefore/  assume  that  they  were  influenced 
in  coming  to  a  verdict  by  the  erronN>us  one 
Edwards  v.  Railroad,  132  N.  C.  99  (Anno. 
Ed.)  43  S.  B.  585;  Cresler  v.  Asheville,  134 
N.  C.  314,  46  S.  B.  738;  WiUiams  v.  Haid, 
118  N.  C.  481,  24  S.  B.  217;  Tillett  v.  Ran- 
road,  115  N.  C.  062,  20  S.  B.  480;  EdwardU 
V.  Railroad,  129  N.  C.  78,  39  S.  E.  730;  Jones 
V.  Insurance  Co.,  151  N.  C.  56^  05  S.  B.  602. 
For  this  error  a  new  trial  is  ordered. 

[3]  As  to  the  trust,  the  law  is  well  set- 
tled. **Where  land  is  bought  with  the  mon- 
ey of  one  person  and  Is  conveyed  to  another, 
the  latter  is  trustee  for  the  lender  to  the 
extent  of  the  money  so  paid,  without  any 
express  agreement  to  that  effect"  Holden 
V.  Strickland,  116  N.  C.  185,  21  S.  B.  684. 
But  in  Clements  v.  Insurance  Co.  (at  this 
term)  70  S.  B.  1076,  we  said  that  there  is 
a  strong  presumption  in  favor  of  the  correct- 
ness of  a  deed  or  other  Instrument  as  writ- 
ten and  executed,  and  this  fair  and  reasona- 
ble presumption  will  prevail,  unless  the  par- 
ty who  alleges  that  it  does  not  express  the 
truth  overcomes  the  presumption,  and  shows 
the  contrary  by  satisfactory  evidence  which 
is  clear,  strong,  and  convincing. 

[4]  It  is  for  the  jury  to  say  whether  the 
evidence  is  of  this  character.  Lehew  v.  Hew- 
ett, supra.  The  rule  which  calls  for  that 
kind  of  evidence  in  such  a  case  was  adopted 
and  was  necessary  for  the  safety  of  titles, 
and  that  contracts,  deeds,  and  other  solemn 
instruments  should  not  be  lightly  set  aside 
or  changed.  The  doctrine,  as  we  have  seen, 
has  been  extended  and  appUed  to  a  case  in 
which  it  in  attempted  to  show  a  parol  trust, 
and  thus  virtually  to  nullify  the  deed,  or,  if 
the  entire  beneficial  interest  is  not  claimed* 
to  amend  or  reform  it  in  some  way. 

The  error  of  the  court  as  to  the  quantum 
of  proof  is  to  be  found  in  the  defendant's 
third  prayer  for  instructions,  which  was  giv- 
en to  the  jury.  The  judge  modified  the  first 
and  second  prayers  in  this  respect,  and  stat- 
ed  the  correct  rule,  but  inadvertently,  we 
suppose,  failed  to  amend  the  third  prayer. 
However  this  is,  the  jury  were  left  with  two 
conflicting  instructions,  and  may  have  been 
misled  by  them. 

There  are  other  errors  assigned  by  the 
plaintiff;  but  we  will  not  discuss  them,  as 
they  may  not  be  presented  again. 

New  trial. 
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UNITYPB  CSO.  T.  ASHGRAFT  BROS. 

(Sapreme  Court  of  North  GaroliiUL    April  26, 

1911.) 

1.  BAixa  ({  38*)  —  PuvTiNo  —  Fbaxtdulknt 
Representations. 

While  espressioiui  of  opinion  hy  a  seller 
•mounting  to  mere  commendation  of  his  goods, 
tiiough  extravagant,  are  not  generally  fraudu- 
lent in  law,  yet  assurances  of  value  seriously 
made  and  intended  to  be  accepted,  and  reason- 
ably relied  on  as  statements  of  fact  inducing  a 
contract,  may  be  considered  in  determining 
whether  the  making  of  a  contract  has  been  in- 
duced by  fraud. 

[ESd.  Note.— For  other  cases,  see  Salea,  Cent. 
Dig.  iS  65-77,  86 ;   Dec.  Dig.  §  SS*] 

2.  Saucs  (S  53*)— Fraudulent  Representa- 
tions—Question FOR  Jury. 

Where  false  statements  are  made  by  a  sell- 
er in  the  form  of  opinion  or  estimates  to  induce 
the  purchase  of  goods,  and  there  is  doubt  as  to 
whether  they  were  mtended  and  received  as 
mere  expressions  of  opinion  or  as  statements 
of  fact  to  be  regarded  as  material,  the  question 
is  for  the  Jury. 

[Eid.  Note.— For  other  caises,  see  Sales,  Cent. 
Dig.  iS  145-151;   Dec.  Dig.  fi  63.*] 

8.  Fraud  (S  9*)— Deceit— Cause  o»  Action— 
Requisites. 

To  create  a  right  of  action  for  deceit  there 
must  be  a  statement  made  by  defendant,  or  for 
which  he  is  answerable,  which  is  untrue  in 
fact,  with  knowledge  of  ite  falsity,  or  with  reck- 
less and  conscious  ignorance  whether  it  is  true 
or  not,  made  with  intent  that  plaintiff  should 
act  thereon,  or  in  a  manner  apparently  fitted 
to  induce  him  to  act  upon  it,  and  plaintiff  must 
act  thereon  to  his  injury. 

[Bd.  Note.— For  other  cases,  see  BVaud,  Cent. 
Dig.  18;  Dec  Dig.  9  9.*] 

4.  Fraud  (i  23*)— False  Representations- 
Opportunity       FOB       ASGEBTAININO       THE 

Truth. 

A  false  representation  of  a  fact  which  ma- 
terially affects  the  value  of  a  contract,  and 
which  is  peculiarly  within  the  knowledge  of  the 

Serson  making  it,  and  as  to  which  the  party 
eceived,  in  the  exercise  of  proper  vigilance,  has 
no  equal  opportunity  of  ascertaining  the  truth, 
is  actionable. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  M  20-23;  Dec.  Dig.  {  23.*] 

5.  Fraud  (§  13*)— Deceit— Knowledos— Pre- 

BUMPnON. 

Where  false  representations  as  to  the  con* 
dition  and  capacity  of  a  typesetting  machine  sold 
to  defendant  were  made  by  the  inventor  of  the 
machine,  it  would  be  presumed  that  he  was  ful- 
ly informed  as  to  its  qualities,  and  that  the  rep- 
resentations were  made  with  knowledge  of  their 
falsity. 

(Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Diff.  U  3-^;  Dec  Dig.  i  13.*] 

e.  Salbs  (|347^>-4)VA£iTr— FalsbRjepbbbbn- 

TATIONB. 

Defendants  being  about  to  purchase  certain 
typesetting  machines,  plaintiff  sent  an  expert 
machinist  and  the  inventor  of  the  machine  sold 
to  defendants,  and  he  induced  defendants  to 
purchase  it  by  representations  that  the  machine 
sold  was  an  improvement  on  a  former  one,  did 
not  have  its  imperfections,  was  constructed  so 
as  not  to  break  type  in  setting  or  distributing 
the  same,  and  also  as  to  the  capacity  and  life 
of  the  machine,  all  of  which  representations 
were  false.  Held^  that  defendants  were  entitled 
to  plead  such  false  representations  in  defense 


to  a  suit  on  installment  notes  given  for  the 
price. 

[Syd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  962-072 ;   Dec.  Dig.  i  347.*] 

7.  DviDXNOB  (i  434*)  —  Parol   Bvidbncb  — 
WHnTEN  Contraot^Fraud. 

Evidence  of  false  representations  urged  as 
a  defense  to  a  suit  to  recover  the  balance  of  the 
purchase  price  of  certain  piachines  under  a  writ- 
ten contract  of  sale  was  not  objectionable  as 
tending  to  vary  or  contradict  the  contract;  Its 
effect  being  not  to  change  the  contract,  but  to 
nullify  it. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  2005-2020;    Dec.  Dig.  i  434.*] 

8.  Corporations  (§  423*)— Acts  or  Agents- 
False  Representations. 

Where  a  corporation  manufactured  and 
sold  typesetting  machines,  and  sent  out  its  ex- 
pert machinist  to  sell  certain  machines  to  de- 
fendant* and  he  to  induce  the  sale  made  certain 
false  representations  on  which  defendant  re- 
lied in  purchasing  the  machines,  the  corpora- 
tion ^as  responsible  therefor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1602-1095 ;   Dec.  Dig.  §  423.*] 

*  * 

Appeal  from  Superior  Conrt,  Union  Coun- 
ty;  W.  R.  All«i,  Judge. 

Action  by  the  Unitype  Conapany  against 
Ashcraft  Biros.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

This  action  was  brought  to  recover  the 
amount  of  eight  notes,  each  for  $25,  given  In 
part  payment  of  the  purchase  price  ($1,760) 
promised  by  the  defendants  to  be  paid  to 
plaintiff  for  a  Simplex  typesetting  machine 
No.  2.  C.  H.  Lombard,  an  expert  machinist 
and  inventor  of  this  machine,  was  sent  by 
the  plaintiffs  to  close  the  contract  with 
the  defendants,  who  were  printers  and  pub- 
lishers of  a  newspaper  at  Monroe,  N.  C.  He 
represented  to  them,  as  def^idants  allege 
and  there  was  evidence  to  prove:  "(1)  That 
Simplex  No.  2  was  an  improvement  on  Sim* 
plex  No.  1,  and  did  not  have  its  imperfect 
tlons,  because  of  which  No.  1  had  proved  to 
be  a  failnre  and  had  been  taken  off  the  mar- 
ket by  the  plaintiff.  (2)  That  it  was  so 
constructed  as  not  to  break  type  in  setting 
or  distributing  same.  (3)  That  with  the  as- 
sistance of  two  men  it  would  set  from  5,000 
to  6,000  ems  per  hour,  or  three  times  as 
mnch  as  hand  composition,  and  with  the 
same  economy  as  band  composition.  <4> 
That  said  machine  was  so  constructed  that 
the  life  of  the  type  used  in  it  was  the  same 
as  when  used  in  hand  composition.**  De- 
fendants further  alleged,  and  introduced 
evidence  to  prove,  that  the  representations, 
each  and  all  of  them,  were  knowingly  false, 
and  were  fraudulently  made,  with  the  intent 
and  purpose  to  induce  the  defendants  to  buy 
the  machine,  and  that  they  were  misled 
thereby,  while  in  ttie  exercise  of  due  care 
and  judgment  on  their  part,  and  induced  to 
buy  the  machine;  that  it  was  impossible  to 
discover  the  falsity  of  the  representations 
and  the  radical  defects  In  the  machine,  save 
by  the  long  use  of  tlie  same,  and  that  the 
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machine  was  so  defective  as  to  cause  them 
great  loss  and  damage,  and  that  plaintiff,  by 
reason  of  the  fraud  and  damage,  was  not  en- 
titled to  recover  any  part  of  his  alleged 
claim.  Issues  were  submitted  to  the  Jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows: 

"(1)  Did  the  defendants  execute  the  con- 
tract Introduced  in  evidence?    Answer:  Yes. 

"(2)  Did  defendants  execute  the  notes  in- 
troduced in  evidence?     Answer:  Tes. 

"(3)  Did  the  plaintiff  represent  and  war- 
rant to  the  defendants  that  the  machine  sold 
to  them  was  an  improvement  on  machine  No. 
1,  that  it  would  not  break  the  type,  and  that 
type  could  be  used  with  It  as  economically 
as  by  hand?    Answer:  Yes. 

"(4)  If  so,  was  such  representation  and 
warrant  false?     Answer:  Yes. 

"(5)  If  so,  did  the  plaintiff  know  it  was 
false?    Answer:  Yes. 

"(6)  If  so,  did  defendants  rely  thereon 
and  were  they  Induced  thereby  to  execute 
said  notes  and  contracts?     Answer:  Yes. 

"(7)  If  so,  what  damage,  if  any,  have  de- 
fendants sustained  thereby?  Answer:  $1,- 
100,  with  interest  from  date  of  notes." 

Judgment  was  entered  upon  the  verdict 
that  the  defendants  go  without  day  and  re- 
cover their  costs.  Plaintiff,  having  entered 
exceptions  to  the  rulings  of  the  court,  ap- 
pealed to  this  court 

Redwine  &  Sikes,  for  appellant  Wil- 
liams, Lemmond  &  Love  and  Adams  &  Arm- 
field,  for  appellees. 

WALKER,  J.  [1,  2]  There  have  recently 
been  several  cases  of  this  kind  before  the 
court,  and  we  have  held  that  while  expres- 
sions of  opinion  by  a  seller,  amounting  to 
nothing  more  than  mere  commenda'tion  of 
his  goods,  "puffing"  his  wares,  as  it  is  some- 
times called,  or  extravagant  statements  as 
to  value  or  quality  or  prospects,  are  not,  as 
a  rule,  to  be  regarded  as  fraudulent  in  law, 
yet  "when  assurances  of  value  are  serious- 
ly made,  and  are  Intended  and  accepted  and 
reasonably  relied  upon  as  statements  of 
fact,  inducing  a  contract,  they  may  be  so 
considered  in  determining  whether  there 
has  been  a  fraud  perpetrated;  and,  though 
the  declarations  may  be  clothed  in  the  form 
of  opinions  or  estimates,  when  there  is  doubt 
as  to  whether  they  were  intended  and  receiv- 
ed as  mere  expressions  of  opinion  or  as  state- 
ments of  facts  to  be  regarded  as  material, 
the  question  must  be  submitted  to  the  jury. 
14  A.  &  E.  p.  85 ;  20  Cyc.  p.  124 ;  Horse  et 
al.  V.  Shaw,  124  Mass.  59."  Whltehurst  v. 
Insurance  Co.,  149  N.  C.  273,  62  S.  E.  1067; 
Cash  Register  Co.  v.  Townsend,  137  N.  C. 
652,  50  S.  E.  306,  70  L.  R.  A.  349. 

[3]  We  also  held  in  the  Whltehurst  Case, 
approving  what  is  said  upon  the  subject  in 
Pollock  on  Torts  (7th  Ed.)  276,  that  to  create 
a  right  of  action  for  deceit  there  must  be  a 
statement  made  by  the  defendant,  or  for 
Which  he  is  answerable  as  principal,  and  with 


regard  to  that  statement  all  the  following 
conditions  must  concur:  (a)  It  is  untrue  in 
fact  (b)  The  person  making  the  statement, 
or  the  person  responsible  for  It,  either  knows 
it  to  be  untrue  or  Is  culpably  Ignorant  (that 
is,  recklessly  and  consciously  Ignorant) 
whether  it  be  true  or  not  (c)  It  is  made 
with  the  intent  that  the  plaintiff  shall  act 
upon  it,  or  in  a  manner  apparently  fitted  to 
induce  him  to  act  upon  it  (d)  The  plaintiff 
does  act  in  reliance  on  the  statement  in  the 
manner  contemplated  or  manifestly  probable, 
and  thereby  suffers  damage. 

[4]  What  is  still  more  to  the  point,  we 
further  held  that  the  false  representation  of 
a  fact  which  materially  affects  the  value  of 
the  contract  and  which  is  peculiarly  within 
the  knowledge  of  the  person  making  it,  and 
in  respect  to  which  the  other  party,  in  the 
exercise  of  proper  vigilance,  had  not  an 
equal  opportunity  of  ascertaining  the  truth, 
is  fraudulent  Thus  false  and  misleading 
representations  made  by  a  vendor  to  a  pur- 
chaser of  matters  within  his  own  peculiar 
knowledge,  whereby  the  purchaser  is  in- 
jured, are  a  fraud  which  is  actionable. 
Where  facts  are  not  equally  known  to  both 
sides,  a  statement  of  opinion  by  one  who 
knows  the  facts  l)est  involves  very  often 
a  statement  of  a  material  fact,  for  he  im- 
pliedly states  that  he  knows  facts  which 
justify  his  opinion.  Smith  on  the  Law  of 
Fraud,  8  3;  Modlln  v.  Railroad,  145  N.  O. 
218,  58  S.  E.  1075;  Ramsey  v.  Wallace,  100 
N.  C.  75,  6  S.  E.  638;  Cfeoper  v.  Schlesinger, 
111  U.  S.  148,  4  Sup.  <3t.  360,  28  L.  Ed.  382 ; 
Kerr  on  Fraud  and  Mistake,  p.  68.  The 
principles  relating  to  this  question  are  so 
fully  and  clearly  stated  by  Justice  Hoke  in 
Whltehurst  v.  Insurance  Company,  supra, 
and  so  applicable  to  the  facts  of  tills  case 
in  its  every  phase,  that  no  other  authority 
would  seem  necessary  to  sustain  the  ruling 
of  the  court  upon  the  question  of  fraud. 

[5]  It  appears  in  this  case  that  the  false 
statements  were  made  by  the  inventor  of 
the  machine,  who  must  be  supposed  to  have 
been  fully  Informed  as  to  its  good  and  bad 
qualities,  and  who  must,  therefore,  have 
made  the  representations  knowing  them  to  be 
talse.  It  was  so  expressly  held  In  Peebles 
V.  Guano  Co.,  77  N.  C.  233,  24  Am.  Rep.  447. 
The  plaintiff  in  this  case  is  a  corporation 
and  the  manufacturer  of  the  machine,  and 
therefore  what  is  said  in  the  Peebles  Ose  is 
clearly  pertinent  to  the  facts  as  presented 
in  the  record:  "It  is  said  that  the  jury  liave 
not  found  that  the  representations  were 
fraudulent,  but  only  that  they  were  false, 
and  without  fraud  the  action  cannot  be  main- 
tained. If  we  consider  the  action  as  for 
the  deceit,  this  objection  would  be  unan- 
swerable, if  the  defendant  was  the  seller 
only,  and  not  also  the  manufacturer  of  the 
article.  It  is  difficult  to  conceive  how  a 
manufacturer  of  guano  can  make  a  repre- 
sentation concerning  the  substances  of  which, 
it  Is  composed,  which  is  false,  and  not  also 
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fraudulent,  In  the  sense  that  It  was  know- 
ingly false.  If  hlB  servants  employed  in 
the  manufacture  on  any  occasion  by  negli- 
gence, or  willfully,  omitted  to  put  in  the  yal- 
nable  Ingredients  without  the  knowledge  or 
connivance  of  the  manufacturer,  It  would 
free  his  false  representation  from  immoral- 
ity, but  he  must  in  law  be  held  equally  lia- 
ble for  the  acts  of  his  servants,  and  he  can- 
not be  held  innocent  of  a  moral  fraud,  if 
after  being  informed  of  the  omission  he 
seeks  to  take  Advantage  of  It  by  demanding 
for  a  spurious  and  worthless  article  the 
price  of  the  genuine  one.  We  think  that 
on  the  facts  found  by  the  Jury. the  plaintiff 
was  entitled  to  damages." 

[6]  The  representation  which  Lombard, 
plaintiff's  agent,  made  to  defendants,  was  of 
such  a  nature  as  to  mislead  them  and  induce 
them  to  purchase  a  worthless  machine  in- 
stead of  the  improved  and  perfect  one  they 
had  the  right  to  think  was  being  sold  to 
them.  It  was  well  adapted  to  accomplish 
the  purpose  for  which  it  was  made,  namely, 
to  deceive  the  defendants  as  to  the  true 
quality  of  the  machine.  He  lauded  its  mer- 
its, if  it  had  any,  but  willfully  concealed  its 
demerits,  and,  having  no  knowledge  or  means 
of  acquiring  knorwledge  themselves,  they  were 
easily  duped,  as  any  intelligent  and  care- 
ful man  would  have  been,  and  were  practical- 
ly at  his  mercy.  The  representation  was 
substantially  like  that  made  in  Audit  Go.  y. 
Taylor.  152  N.  C.  272.  67  S.  E.  582,  which 
we  held  to  be  sufficient  as  the  basis  for  a 
charge  of  deceit  The  representation  in  our 
ease  was  as  to  the  mechanical  construction 
of  the  typesetter,  and  it  proved  by  actual 
use  to  be  mechanically  defective.  It  was 
not  a  mere  expression  of  opinion  or  com- 
mendation, but  the  false  statement  of  a  hid- 
den or  concealed  fact,  which  was  material 
because  it  was  the  main  inducement  to  the 
purchase.  Machine  Ck).  v.  Feezer,  152  N.  G. 
516,  67  S.  E.  1004;  Savings  Bank  v.  Ghase, 
151  N.  G.  108,  65  S.  E.  745. 

[7]  The  plaintiff  contends  that  the  evidence 
tended  to  vary  or  contradict  the  written  con- 
tract of  sale,  and  relies  upon  Etheridge  v. 
Palln,  72  N.  G.  216,  but  the  case  does  not 
apply  here.  It  was  attempted  in  Etheridge 
T.  Palln  to  vary  the  contract  by  adding  a 
warranty,  but  that  is  very  different  from  an 
attack  upon  the  contract  as  having  no  valid- 
ity because  induced  by  fraud.  It  does  not 
change  the  contract,  but  nullifies  it,  and  is 
competent  for  that  purpose,  as  we  held  in 
Tyson  v.  Jones,  150  N.  G.  181,  63  S.  E.  734; 
Whitehurst  v.  Insurance  Go.,  supra. 

[8]  The  exception  that  there  was  no  evi- 
dence of  the  agency  of  Lombard  other  than 
bis  own  acts  and  declarations  is  not  meri- 
torious. He  was  sent  out  by  the  plaintiffs 
to  make  the  contract  and  Install  the  machine, 
and  there  was  other  competent  and  suffi- 
cient evidence  of  his  agency.  The  declara- 
tions were  made  by  him  dum  fervet  opus. 
and    his   principal   must    be    considered   as 


bound  by  them,  as  much  so  as  If  it  could 
have  made  them,  and  had  made  them  itself. 
"Qui  fadt  per  alium  facit  per  se."  In  this 
connection  we  may  revert  to  the  case  of 
Peebles  v.  Ouano  Go.,  supra,  where  it  Is  said : 
'"There  is  no  reason  that  occurs  to  us  why 
a  different  rule  should  be  applicable  to  cases 
of  deceit  from  what  applies  to  other  torts. 
A  corporation  can  only  act  through  its 
agents,  and  must  be  responsible  for  their 
acts.  It  is  of  the  greatest  public  importance 
that  it  should  be  so.  If  a  manufacturing 
and  trading  corporation  is  not  responsible 
for  the  false  and  fraudulent  representations 
of  its  agents,  those  who  deal  with  It  will  be 
practically  without  redress,  and  the  corpo- 
ration can  commit  fraud  with  impunity." 
In  Manufacturing  Go.  v.  Davis,  147  N.  G^ 
267,  61  S.  E.  54.  17  L.  R.  A.  (N.  S.)  193,  the 
present  Ghief  Justice  says:  **The  plaintiff 
company  is  liable  for  the  fraudulent  repre- 
sentations of  its  salesman  and  agent,  which 
were  made  to  defendant  to  his  injury.  This 
would  be  so  whether  the  agency  of  Guy  were 
general  or  special.  Huntley  v.  Mathias,  90 
N.  C.  105,  47  Am.  Rep.  516;  Peebles  v. 
Patapsco  Co.,  77  N.  G.  233,  24  Am.  Rep.  447; 
1  A.  &  E.  Enc.  (2d  Ed.)  1143.**  See,  also, 
Savings  Bank  v.  Ghase,  supra. 

Whether  the  machine  was  In  fact  defec- 
tive, as  alleged  by  the  defendants,  was  a 
question  for  the  jury,  and  so  were  the  other 
matters  involved  in  the  issues.  We  think  the 
delay  of  defendants  in  discovering  the  de- 
fect and  the  fraud,  and  in  asserting  their 
rights  in  respect  of  it,  is  sufficiently  explain- 
ed by  the  proof.  There  was  evidence  to  sup- 
port the  verdict  of  the  jury,  and  we  are  not 
privileged  to  review  their  findings.  The 
judgment  thereon  was  correct  McGlenahan 
V.  Gotten,  83  N.  G.  333. 

Upon  a  careful  review  of  the  whole  case^ 
no  error  has  been  discovered. 

No  error. 

ALLEN,  J.,  did  not  sit 

GLARK,  C.  J.  (concurring.  There  was  no 
error  in  this  appeal  which  was  by  the  plain- 
tiff. This  was  an  action  begun  before  a  jus- 
tice of  the  peace  upon  eight  notes  for  $25 
each,  being  part  of  the  purchase  price  ($1,- 
750)  for  a  typesetting  machine.  On  the  trial 
in  the  superior  court  on  appeal,  the  defend'* 
ant's  counterclaim  for  damages  on  account 
of  false  representations  and  breach  of  war- 
ranty in  the  sale  was  fully  investigated,  and 
the  jury  found  that  the  defendant  was  en- 
titled to  recover  therefor  the  sum  of  $1,100 
and  int^est  from  the  day  of  sale.  By  rea- 
son of  several  decisions  of  this  court,  the 
defendant  could  not  recover  judgment  for  the 
difference,  $900,  and  Interest  thereon.  Yet 
if  the  jury  had  the  right  to  consider  the  al- 
leged counterclaim  and  upon  the  conflicting 
evidence  and  under  the  char^  of  the  court 
to  find  that  the  plaintiff  was  indebted  to 
the  defendant  in  the   sum  of  $1,100,  it   is 
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fnrely. Illogical  to  liold  tbat  tlie  court  could 
not  render  judgment  for  the  amount  which 
the  jury  were  authorized  to  find  that  the 
plaintiff  owed  the  defendant  The  judge 
had  jurisdiction  upon  the  trial  and  Inyeati- 
gation  up  to  and  including  the*  reception  of 
the  verdict  By  what  process  of  reasoning 
did  his  jurisdiction  stop  there?  Besides,  it 
will  be  an  inconvenience  and  often  lead  to 
a  denial  of  justice,  if  the  defendant  as  in 
this  case,  must  practically  remit  all  of  his 
counterclaim  above  the  amount  which  he 
owes  the  plaintiff.  In  this  case,  should  the 
plaintiff  sue  upon  his  other  notes  for  the 
balance  of  the  purchase  money,  the  defend- 
ant will  be  debarred  from  using  the  other 
$900  of  his  counterclaim  against  such  notes. 

It  is  true  that  we  have  decisions  to  that 
effect  But  they  are  not.  bottomed  on  the 
reason  of  the  thing,  and  the  court  should 
not  hesitate  to  overrule  them.  The  courts 
are  very  slow,  and  justly  so,  to  overrule  a 
decision,  however  erroneous,  when  it  has  be- 
come a  rule  of  property.  But  this  Is  merely 
a  question  of  practice  and  procedure.  It  is 
true,  also,  that  it  has  been  held  that  this 
is  a  question  of  jurisdiction  and  therefore 
settled  by  the  Ck>n8tltution.  But  clearly  this 
Is  not  so.  The  Ck)nstitution  does  prescribe 
that  the  justice  of  the  peace  has  jurisdiction 
as  to  contracts  only  when  the  principal  suJm 
does  not  exceed  $200.  But  when  the  case 
has  been  carried  by  appeal  into  the  superior 
court,  it  Is  no  longer  a  question  of  the  ju- 
risdiction of  the  justice  of  the  peace^  but  of 
the  jurisdiction  of  the  superior  court 

When  the  superior  court  becomes  seized  of 
jurisdiction  of  a  case,  it  has  it  fully,  with 
full  power  of  amendment  in  all  cases.  It 
can  make  no  difference  whether  the  case  has 
been  brought  into  the  superior  court  by  the 
service  of  summons,  or  by  appeal  from  the 
derk,  or  by  an  aptieal  from  a  justice  of  the 
peace.  The  summons  is  nothing  but  a  no- 
tice to  appear  in  the  superior  court.  The  no- 
tice of  appeal  from  the  clerk  or  from  the 
justice  of  the  peace  has  exactly  the  same  ef- 
fect. By  either  process,  the  superior  court  is 
vested  with  the  same  jurisdiction.  If  the 
defendant  had  been  brought  into  court  by  a 
summons  upon  a  contract  for  $201,  the  court 
could  permit  an  amendment  making  it  any 
other  amount  The  same  power  of  amend- 
ment exists  in  all  cases  because  the  jurisdic- 
tion of  the  superior  court  confers  the  same 
powers  upon  the  judge,  even  though  the  case 
is  brought  Into  its  jurisdiction  by  appeal 
from  the  clerk  or  ia  justice  of  the  peace. 
Preconceived'  opinions  and  former  decisions 
being  set  aside,  there  is  nothing  in  the  Con- 
stitution which  denies  power  to  the  judge 
to  enter  up  judgment  for  any  amount  which 
the  jury  under  his  instructions  has  legally 
found  to  be  due.  The  decisions  to  the  con- 
trary should  be  disregarded. 

There  was  formerly  the  same  inconven- 
ience and  difficulty  on  appeals  from  the  clerk 


to  the  superior  court  But  this  has  now 
been  cured  by  the  act  of  1887,  now  Revisal 
1005,  §  614,  which  provides,  'Whenever  any 
civil  action  or  special  proceedings  begun  be- 
fore the  derk  of  any  superior  court  shall 
be  for  any  ground  whatever,  sent  to  the  su- 
perior court  before  the  judge,  the  judge 
shall  have  jurisdiction,"  and  authorizes  him 
''to  hear  and  determine  all  matters  in  con- 
troversy in  such  action."  The  decisions  hold 
t|iat  the  judge  may  make  any  amendment 
whatever,  and  that  this  1»  so,  even  thougH 
the  proceeding  before  the  clerk  was  a  nnl« 
lity.  In  re  Anderson,  132  N.  C.  248,  4S  S. 
B.  649;  Railroad  v.  Stroud,  182  N.  a  416, 
43  S.  B.  913;  Bwbank  v.  TUmer,  134  N.  a  81, 
46  S.  B.  608.  The  same  rule  and  for  the 
same  reason  should  obtain  on  appeals  from  a 
justice  of  the  peace.  The  case  being  In  the 
superior  court  that  court  should  be  seized 
of  jurisdiction  as  fully  as  if^the  case  had 
originated  there,  and  the  judge  should  have 
power  to  make  amendments  and  to  try  the 
case  even  though  the  proceeding  before  the 
justice  was  a  nullity.  The  decisions  to  the 
contrary  can  be  corrected  by  overruling  the 
erroneous  precedents  referred  to.  In  the 
matter  of  appeals  from  the  clerk  to  the  judge 
the  correction  was  made  by  statute,  but  it 
could  have  been  made  by  the  court  itself 
overruling  its  former  decisions.  If  it  had 
been  a  matter  of  jurisdiction  under  the  pro- 
visions of  the  €k>nstitution,  it  could  not  have 
been  corrected  by  statute. 

In  this  connection  it  may  not  be  amiss  to 
call  attention  to  another  inadvertence  into 
which  former  courts  whose  judges  were  still 
under  the  influence  of  the  former  ideas  as  to 
procedure  have  fallen  in  holding  that  a  jus- 
tice of  the  peace  and  the  clerk  liave  no  ju- 
risdiction in  equity.  The  Constitution  hav- 
ing abolished  the  distinction  between  law 
and  equity,  such  distinction  cannot  survive 
In  actions  before  a  justice  of  the  peace  or  a 
clerk  or  any  other  officer  any  more  than 
in  the  superior  courts.  The  abolition  Is 
broad  and  general,  and  applies  to  all  courts. 
The  ruling  to  the  contrary  was  nothing  more 
than  the  survival  of  preconceived  opinions. 
It  is  true  that  neither  a  justice  of  the  peace 
nor  a  clerk  can  issue  an  Injunction  or  ap- 
point a  receiver.  The  Legislature  has 
thought  flt  to  restrict  such  powers  to  the 
judges  of  the  superior  court.  That  is  a 
matter  of  practice  resting  in  the  discretion 
of  the  lawmaking  power.  But  it  Is  a  very 
different  matter  to  hold  by  judidal  enact- 
ment that  those  officers  have  no  jurisdiction 
where  an  equity  is  to  be  administered.  The 
Constitution  having  abolished  the  distinction 
between  law  and  equity,  there  fs  no  reason 
why  equitable  rights  as  well  as  equitable  de- 
fenses should  not  be  set  up  In  proceedings 
before  a  justice  of  the  peace  or  before  the 
clerk,  though  the  administration  of  an  equi- 
table remedy  by  an  injunction  or  the  ap- 
pointment of  a  receiver  is  not  conferred  upon 
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those  offlceni.  It  has  been  held  that  a  jus- 
tice has  jurisdiction  of  equitable  defenses. 
LeTin  T.  GHadstein,  142  N.  G.  494,  55  S.  E. 
an,  115  Am.  St  Rep.  747.  If  so,  he  must 
have  jurisdiction  of  equitable  causes  of  ac- 
tion. 

When  by  appeal  such  cases  get  Into  the 
superior  court,  the  judge  can  and  does  issue 
an  injunction  and  appoint  receivers  If  found 
an  appropriate  remedy.  The  same  rule 
should  apply  to  judgments  upon  a  counter- 
claim or  a  cause  of  action  or  defense  set  up 
by  amendment  in  the  superior  court. 

The  case  being  in  the  superior  court  by 
▼irtue  of  the  appeal,  the  parties  should  not 
be  dismissed  thence  to  re-enter  the  same 
court  by  service  of  summons  in  order  to  liti- 
gate identically  the  same  matter. 


OUK  N.  a  4S2) 

STATE  y.  HOUSTON  et  al. 

(Supreme  Court  of  North   Carolina.     May  3, 

1911.) 

1.  Criminal  Law  (|  901*)  — Trial— Suffi- 
ciency OF  Evidence— EJxcEPTioN— Waiver. 
An  exception  that  the  evidence  is  not  suffi- 
cient to  be  submitted  to  the  jury  is  waived  il  not 
taken  before  verdict. 

[Ed.  Note.— 'For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  {  2124 ;    Dec.  Dig.  {  901.*] 

2-  Criminal  Law  (S  1048*)— AppKAi^EicEP- 
TiONs  Below— Necessity. 

An  exception  cannot  be  taken  in  the  Su- 
preme Court  which  was  not  assigned  in  the 
Iciwer  court,  with  an  opportunity  to  the  Judge 
to  rule  upon  it,  except  only  for  want  of  juris- 
diction in  the  trial  court,  or  that  the  complaint 
or  indictment  does  not  state  a- cause  of  action. 

[Bd.  Note. — ^For  other  cases,  see  Criminal 
liaw.  Cent.  Dig.  i  2666;  Dec  Dig.  §  104&*] 

8.  Criminal  LiAw  (|  1056*)— Appeal  and  Er- 
ror—Exceptions— Waiver. 

While,  if  the  Attorney  General  thinks  that 
the  interests  of  justice  require  that  a  demurrer 
to  the  evidence  be  entered  in  a  criminal  action 
on  appeal,  the  Supreme  Court  will  permit  it, 
the  practice  is  not  to  be  commended  or  encour- 
aged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  §  2641 ;  Dec.  Dig.  J  1036.*] 

4.  HoMidDB    (I   268*)-^MAN8LAUGnTER— Ev- 
idence. 

In  a  prosecution  for  murder,  evidence  held 
mfficient  to  go  to  the  juiy. 

[ISd.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  {  268.*] 

5.  CannNAL  Law  (|  1178*)— Appeait-Error 
Waived  on  Appeal. 

Exceptions  in  the  record  not  set  out  in 
appellant  s  brief  will  be  taken  as  abandoned 
by  him,  under  Supreme  Court  Rule  84. 

fEd.  Note. — For  other  cases,  see  Criminal 
I^aw,  Cent  Dig.  {|  3011-3013;  Dec  Dig.  § 
X178.*] 

e.  Homicide   <i  840*)  — Appeax.— Harmless 
Error—Instruction. 

In  a  prosecution  for  murder,  it  was  harm- 
less error  for  the  court  to  charge  the  jury  as 
to  self-defense,  although  the  defendants  did  not 
rely  upon  such  defense,  but  upon  the  ground 
that   they   did    not   participate   in   the   killing. 


as  they  simply  Teceived  tfaa  benefit  of  an  In- 
struction to  which  they  were  not  entitled. 

[£}d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ff  715-720;    Dec  Dig.  §  340.*] 

7,  Criminal    Law    (f    655*)— Conduct    op 
Case— Expressions  of  the  Court. 

In  a  prosecution  for  murder,  the  court 
stated  to  the  jury  that:  "It  is  not  at  all  Ulce- 
ly  that  you  can  decide  the  case  satisfactorily 
at  this  hour  of  the  night  I  am  weair,  and  I 
Icnow  you  are  also.  The  court  therefore  rec- 
ommends that  you  go  to  your  hotel  and  rest 
for  the  balance  of  the  night  In  the  morning 
we  can  get  brealtfast  at  7.  You  can,  in  the 
morning,  when  fresh,  deliberate  on  your  ver- 
dict, before  or  after  breakfast  as  you  choose. 
Some  men  can  think  better  on  an  empty 
stomach.  But  you  can  do  as  you  choose  about 
that,  and,  If  you  prefer  to  deliberate  to-night 
you  can  do  so.  The  court  will  not  return  to- 
night It  will  adjourn  until  9  a.  m.  t'o-mox- 
row.''  He^ld.  that  such  remarks  could  not  have 
prejudiced  the  defendants  in  any  way. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  655.*] 

8.  Homicide  (|  288*)— Instructions. 

The  court  instructed  the  jury,  in  a  prose- 
cution for  murder,  that  in  passing  on  the  ques- 
tion whether  H.  slew  deceased  with  a  pistol, 
and  whether  he  did  so  maliciously,  the  jury 
will  consider  all  the  evidence  relied  upon  by 
the  state  bearing  upon  the  language,  acts,  and 
conduct  of  the  deceased  and  his  orother,  and 
the  language,  acts,  and  conduct  o|  H-  on  the 
night  of  the  homicide  leading  up  to  the  same, 
and  then  instructed  ■  the  jury  ta  also  consider 
the  evidence  tending  to  show  the  nature  of  the 
altercation,  and  the  evidence  tending  to  show 
the  circumstances  of  the  use  of  the  pistol  by 
H.,  and  the  evidence  relied  on  by  H.  and  his 
codefeodants,  tending  to  show  that  he  did  not 
engage  in  the  affray  and  did  not  shoot  the  de- 
ceased, and  did  not  in  any  way  aid  and  abet 
any  one  else  in  doing  so.  Held,  that  there 
was  no  error,  as  the  court  was  simply  telling 
the  jury  that  they  should  consider  all  the  ev- 
idence m  the  case,  both  on  the  part  of  the 
state  and  on  the  part  of  the  defendants. 

[E)d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  5d3;    Dea  Dig.  §  288.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Long,  Judge. 

Charlie  Houston  and  others  were  convict- 
ed of  manslaughter,  and  they  appeal.  No 
error. 

Stewart  &  McRae  and  F.  M.  Redd,  for  ap- 
pellants. T.  W.  Bickett,  Atty.  Gen.,  and  Geo. 
L.  Jones,  Asst.  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  [1]  The  defendants  Hous- 
ton, Byers,  and  Boyd  were  convicted  of  man- 
slaughter. In  this  court  they  entered  a  de- 
murrer to  the  evidence.  It  Is  settled  by  uni- 
form decisions  that  an  exception  that  the 
evidence  is  not  sufficient  to  be  submitted  to 
the  jury  is  waived  if  not  taken  before  ver 
diet  State  v.  Hart,  116  N.  O.  976,  20  S.  B. 
1014;  State  v.  Kiger,  115  N.  C.  746,  20  S. 
E.  456;  State  v.  Vamer,  115  N.  0.  744,  20 
S.  E.  518 ;  State  v»  Braddy,  104  N.  C.  737,  10 
S.  E.  261;  State  v.  Harris,  120  N.  C.  577. 
26  S.  E.  774,  and  cases  there  cited ;  State  v. 
Wilson,  121  N.  C.  650,  28  S.  E.  416 ;  State  v. 
Hugglns,  126  N.  C.  1055,  35  S,  B.  606;  State 
V.  Williams,  129  N.  C.  582,  40  S.  B.  84,  and 
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nmnerous  cases  dted;  Clark's  Code  (3d  Ed.) 
p.  773.  The  reason  Is  that  the  object  of  the 
law  is  to  try  cases  on  their  merits,  and.  If 
there  Is  reasonable  ground  for  such  motion, 
It  should  be  made  before  the  case  Is  sub- 
mitted to  the  jury  in  order  that  the  court, 
If  It  sees  fit,  may  In  Its  discretion  permit  the 
opposite  party  to  introduce  further  testi- 
mony. 

[2]  Still  less  can  any  exception  be  taken 
in  this  court  which  was  not  asslgnied  in  the 
lower  court  with  opportunity  to  the  judge 
to  rule  upon  It,  save  only:  (1)  Want  of  ju- 
risdiction in  the  court  that  tried  the  cause. 
(2)  That  the  complaint  or  indictment  does 
not  state  a  cause  of  action.  McKinnon  v. 
Morrison,  104  N.  C.  364,  10  S.  E.  513 ;  Tay- 
lor V.  Plummer,  105  N.  C.  66,  11  S.  E.  266; 
State  v.  Cralge,  89  N.  C.  475,  46  Am.  Rep. 
698;  State  .v.  Hardee,  83  N.  0. 619,  and  numer- 
ous other  cases  cited;  Claiic's  Code  (3d  Ed.) 
p.  777. 

[3]  However,  it  has  been  held  that,  if  in 
this  court  the  Attorney  General  thinks  that 
the  interests  of  justice  require  that  the  de- 
murrer be  entered,  we  will  permit  it  (State 
V.  Wilcox,  118  N.  C.  1131,  23  S.  E.  928),  as 
we  would  doubtless  do  in  a  civil  case  if  the 
opposite  party  should  waive  the  objection. 
But  certainly  such  practice  is  not  to  be  com- 
mended or  encouraged.  If  there  Is  not  suf- 
ficient evidence  to  go  to  the  jury,  or  other 
ground  of  exception,  the  point  should  be  call- 
ed to  the  attention  of  the  judge  on  the  trial 
below  and  in  apt  time,  that  he  may  have 
opportunity  to  correct  the  error,  if  any. 

[4]  Taking  the  exception  as  duly  entered, 
it  cannot  be  sustained.  There  was  evidence 
that  the  deceased  was  killed  at  a  fish  fry; 
that  there  was  drinking  and  gambling  going 
on  and  a  big  crowd  present;  that  a  fuss 
arose  because  the  brother  of  deceased  had 
stepped  on  the  toes  of  the  prisoner  Houston. 
He  apologized  to  Houston,  but  was  told  by 
his  brother  to  apologize  again,  and,  upon 
approaching  Houston  apparently  for  that 
purpose,  the  latter  suddenly  drew  his  pistol 
and  fired.  The  witness  added  that:  "In  less 
than  two  seconds  the  other  prisoners,  Boyd 
and  Byers,  joined  in.  There  were  12  or  15 
shots  in  less  than  two  seconds.  Immediate- 
ly after  firing  ceased,  the  deceased  fell.  Aft- 
er the  firing  the  prisoners  scattered.  All 
the  prisoners  had  pistols."  Another  witness 
testified,  "The  pistols  fired  like  a  cane  brake 
set  afire."  There  was  a  good  deal  of  other 
evidence,  and  there  was  some  confilct  in  the 
evidence.  But  the  testimony  that  Houston 
fired,  and  that  the  other  two  prisoners  "join- 
ed in,"  and  that  "there  were  16-20  shots 
fired,"  of  itself  is  sufficient  to  show  that 
there  was  evidence  proper  to  go  to  the  jury. 

[5]  There  were  17  exceptions  taken  on  the 
trial  and  also  assigned  as  errors  on  appeal; 
but  in  the  brief  of  the  prisoners  there  are 
only  four  set  out,  to  wit,  exceptions  1,  2,  11, 
and  17.  "Exceptions  in  the  record  not  set 
out  in   appellant's  brief   will  be   taken  as 


abandoned  by  him.**     Rule  34  of  this  court 
(140  N.  C.  666,  66  S.  E.  ix). 

[6]  The  first  and  second  exceptions  are 
that  the  judge  charged  the  jury  as  to  the 
principles  of  law  applicable  to  self-defense. 
The  prisoners  contend  that  this  was  preju- 
dicial because  they  did  not  rely  upon  self- 
defense,  but  upon  the  ground  that  they  did 
not  participate  in  the  killing.  We  do  not 
see  upon  the  face  of  the  evidence  that  any 
prejudice  could  have  accrued  to  the  prisoners 
from  such  charge.  If  there  was  no  evidence 
of  self-defense,  the  prisoners  simply  received 
the  benefit  of  an  instruction  to  which  they 
were  not  entitled. 

[7]  Exception  11  is  that  the  court  charged 
the  jury:  "It  is  not  at  all  likely  that  yoti 
can  decide  the '  case  satisfactorily  at  this 
hour  of  the  night.  I  am  weary,  and  I  know 
you  are  also.  The  court  therefore  recom- 
mends that  you  go  to  your  hotel  and  rest 
for  the  balance  of  the  night.  In  the  mom< 
ing  we  can  get  breakfast  at  7.  You  can.  In 
the  morning,  when  fresh,  deliberate  on  your 
verdict,  before  or  after  breakfast,  as  you 
choose.  Some  men  can  think  better  on  an 
empty  stomach.  But  you  can  do  as  yon 
choose  about  that,  and,  if  you  prefer  to  de- 
liberate to-night,  you  can  do  so.  The  court 
will  not  return  to-night.  It  will  adjourn  un- 
til 9  a.^m.  to-morrow."  The  remarks  of  the 
judge  are  almost  identical  with  those  of  tbe 
judge  in  State  v.  Davis,  134  N.  C.  633,  46  S. 
E.  722,  in  which  the  court  said:  "The  recom- 
mendation of  the  court  to  the  jury,  doubtless 
given  at  a  late  hour  and  after  a  long  fa- 
tiguing session,  not  to  consider  the  case  till 
next  morning,  is  without  merit  It  is  not 
shown  that  it  prejudiced  the  prisoner  in  any 
way,  nor  can  we  eee  that  it  was  likely  to 
do  so." 

[8]  The  seventeenth,  and  the  last,  excep- 
tion in  the  prisoner's  brief,  is  that  the  court 
instructed  the  jury:  "In  passing  upon  the 
question  whether  Houston  slew  deceased 
with  a  pistol,  and  whether  he  did  so  mali- 
ciously, the  jury  will  consider  all  the  evi- 
dence relied  upon  by  the  state  bearing  up- 
on the  language,  acts,  and  conduct  of  the  de- 
ceased and  his  brother,  and  the  language, 
acts  and  conduct  of  Houston  on  the  night  of 
the  homicide  and  leading  up  to  the  same.*' 
But  this  instruction,  if  any  fault  could  be 
found  with  it  taken  alone,  must  be  construed 
together  with  the  following  language  imme- 
diately following  it  in  the  same  paragraph, 
which  told  the  jury  to  also  consider  "the 
evidence  tending  to  show  the  nature  of  the 
altercation,  if  any,  in  the  yard,  and  the  evi- 
dence tending  to  show  the  circumstances  of 
the  use  of  the  pistol  by  Houston,  if  he  did 
use  it,  also  all  the  evidence  relied  on  by 
Houston  and  his  codefendants,  tending  to 
show  that  he  did  not  engage  in  the  affray* 
did  not  shoot  the  deceased,  and  did  not  In 
any  wise  aid  and  abet  any  one  else  in  doing 
so.**  The  court  was  simply  telling  the  jury 
that  they  should  consider  all  the  evidence  in 
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ihe  case,  ttoth  tbat  oif  tbe  part  of  the  state, 
and  that  oa  the  part  of  the  defendants,  In 
arriving  at  their  verdict  as  to  whether  or 
not  the  defendants  were  guilty. 
No  error. 

ass  N.  C.  167) 

ROBERTSON  ft  CREED  ▼.  MARSHALL. 

(Supreme  Court  of  North  Carolina.     May 

8,  1911.) 

1.  Abbitration  and  Awabd  (i  57*)— SOOPB 
OF  Awabd^Ldhtation  bt  Submission. 

An  award  must  not  extend  beyond  the 
scope  of  the  submission,  in  the  absence  of 
waiver  by  voluntary  introduction  of  testimony 
or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {{  280-288;  Dec  Dig. 
i  57.*] 

2.  Arbitration  and  Award  (|  7*)— Aoree- 
lOBNTS  TO  Submit— Construction. 

Arbitration  being  favored,  agreements  to 
submit  should  be  given  as  liberal  and  compre- 
hensive a  construction  as  the  apparent  inten- 
tion of  the  parties  will  permit 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  i  28;   Dec  Dig.  §  7.*] 

3.  Arbitration  and  Award  (|  20*)— Aoreb- 
MBNT  to  Submit— Scope. 

An  agreement  to  submit  to  arbitration  all 
differences  arising  from  contractual  and  trade 
dealings  between  the  parties  and  aU  matters 
incident  thereto  was  suflScient  to  include  an 
award  involved  in  a  trade  for  a  sawmill. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  87-06;  Dec  Dig.  | 
20.*) 

4.  Arbitration  and  Award  ({  61*)— Valid- 
ITT  OF  Award. 

It  is  essential  to  a  valid  award  that  its 
performance  be  possible. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  i  310;  Dec  Dig.  { 
61.*] 

6.  Arbitration  and  Award  (i  61*)— Yaud- 
mr  OF  Award. 

An  award  directing  a  return  of  notes  is 
not  invalid  as  being  impossible  of  performance 
because  they  have  been  hypothecated,  since  the 
pledgor  can  redeem  them. 

[Ed.  Note— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  i  310;  Dec  Dig.  S 
61.*] 

6.  Appeal  and  Error  (i  173*)— Presenta- 
tion OF  Grounds  —  Partiality  of  Arbi- 
trator. 

An  award  uhder  arbitration  will  not  be 
disturbed  on  appeal  in  an  action  on  a  bond 
securing  performance  on  the  ground  of  partial- 
is of  one  of  the  arbitrators,  where  that  ques- 
tion was  not  presented  in  the  trial  court. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1070-1120;  Dec  Dig.  § 
173.*] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty;   E.  B.  Jones,  Judge. 

Action  by  Robertson  &  Creed  against  S. 
E.  MarshalL  Judgment  for  plaintiff,  and  de^ 
fendant  appeals.     Affirmed. 

It  appeared:  That  defendant,  S.  E.  Mar- 
shall had  sold  plaintiff  two  sawmills,  re- 
ferred to  as  the  big  and  the  little  mills,  the 
first  at  the  price  of  |2,000,  and  the  latter  at 
$1,000;   the  sale  being  partly  on  credit,  and 


the  mills,  which  were  then  placed  on  or  near 
the  lands  of  defendant,  were  to  be  paid  for 
in  lumt>er  sawed  by  plaintiff  at  said  mills 
and  from  certain  described  lands  of  defend- 
ant. That  defendant  entered  into  a  contem- 
poraneous agreement  to  supply  the  mill  with 
logs  up  to  and  including  1907.  That,  some 
differences  having  arisen  between  the  par- 
ties, in  the  effort  to  adjust  the  same,  defend- 
ant agreed  to  and  did  take  back  the  little 
mill,  the  purchase  price  being  credited,  and 
the  parties  proceeded  In  recognition  of  the 
contract  obligations  under  conditions  pro* 
duced  by  the  change.  Further  differences 
having  arisen,  among  others,  the  plaintiff 
complaining  that  defendant  bad  failed  to^ 
supply  the  logs  as  stipulated,  the  parties, 
having  entered  into  a  bond  of  |2,000  to  se- 
cure performance,  agreed  to  submit  all  mat- 
ters In  dispute  between  them  to  arbitration, 
and  this  was  done  under  the  following  writ- 
ten agreement :  'That,  whereas,  certain  mat- 
ters of  difference  or  disagreement  have  aris^i 
between  .the  parties  to  this  agreement  on  ac- 
cotmt  of  their  contractual  and  trade  rela- 
tions and  their  dealings  with  each  other,  en- 
tered into  and  bad  in  Surry  county,  North 
Carolina,  and  Patrick  county,  Virginia,  re- 
lating to  the  lumber  business  and  all  else 
incident  thereto,  and  whereas,  the  parties 
hereto  have  agreed,  and  by  these  presents 
they  do  contract  and  agree  to  submit  all 
such  matters  of  disagreement  or  difference  to 
ai:1)itrators,  and  have  agreed  so  to  do :  Now, 
therefore,  the  said  J.  A.  Creed  and  (X  L. 
Robertson,  of  the  first  part,  and  S.  E.  Mar* 
shall  of  the  other  part,  in  consideration  of 
the  premises  and  the  sum  of  one  dollar  by 
each  party  to  the  other  paid,  do  agree,  the 
party  of  the  one  part  to  the  party  of  the 
other  part,  as  follows:  That  all  matters  of 
difference  and  disagreement,  growing  oat  of 
the  aforesaid  contractual  and  trade  relations 
and  dealings  entered  into  and  had  by  the 
parties  hereto,  and  all  matters  incident  there- 
to, shall  be  submitted  to  the  settlement  of 
three  men,  in  the  persons  of  F.  E.  Marshall, 
C  F.  Taylor  and  W.  L.  Reece,  which  three 
persons  shall  take  such  evidence  and  testi- 
mony bearing  upon  all  matters  of  difference 
between  the  parties,  as  above  specified,  as 
they  may  deen^  proper;  and  upon  such  tes- 
timony and  evidence  they  shall  make  their 
findings  and  award,  which  finding  and  award, 
when  made,  shall  be  final,  and  shall  conclude 
all  parties  to  this  agreement  It  is  farther 
agreed  that  the  finding  and  award  of  a 
majority  of  the  three  arbitrators  shall  be 
the  award  of  the  body  and  shall  be  final.*' 
The  arbitrators  met,  pursuant  to  notice, 
heard  the  evidence,  and  made  a  full  award, 
deciding,  among  other  things,  that  the  trade 
about  the  big  mill  be  also  canceled,  and  that 
four  of  the  plaintiff's  notes  outstanding  there- 
for for  $750  each  be  surrendered  or  no  longer 
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considered  blndliig  between  tbe  parties,  stat- 
ed the  account  between  them  on  that  basis, 
and  awarded  plaintiff  $350,  balance  due  as 
the  result  of  all  dealings  between  them.  The 
defendant  answered  and  admitted  the  agree- 
ment to  arbitrate  and  the  award,  setting 
aside  the  mill  trade  and  the  balance  found 
to  be  due,  but  denied  liability  on  the  srround 
chiefly  that  the  question  of  the  trade  for 
the  big  mill  and  the  notes  given  therefor 
were  not  matters  in  dispute,  and  therefore 
not  embraced  within  the  terms  of  the  sub« 
mission.  Issues  were  submitted  and  respond- 
ed to  by  the  jury : 

"(1)  I>id  the  agreement  to  arbitrate  (em- 
l^race  the  consideration  of  the  sale  of  the 
big  mill?    Answer:  Yes. 

"(2)  Did  the  arbitrators,  in  the  absence  of 
S.  fi}.  Marshall,  admit  and  consider  evidence 
offered  by  Robertson  &  Creed?  Answer: 
No. 

"(3)  In  what  amount,  if  anything,  are  de- 
fendants indebteded  to  plaintiffs?  Answer: 
$2,000." 

Defendant  resisted  recovery  further,  on 
the  ground  that  it  appeared  in  evidence  on 
the  hearing:  That  two  of  the  notes  bad, 
with  other  collateral,  been  hypothecated  with 
a  bank  as  security  for  a  loan  of  $500  and 
were  not  then  in  possession  and  control  of 
defendant  There  was  judgment  on  the  ver- 
dict for  $2,000  to  be  discharged  on  payment 
of  $350.  Second.  That  the  four  notes  of 
plaintiff,  outstanding  for  the  mill  trade,  be 
surrendered,  subject  to  any  right  the  bank 
of  Mt  Airy  may  have  therein.  Defendant 
excepted  and  appealed. 

W.  F.  Carter,  for  appellant  Watson,  Bux- 
ton &  Watson  and  B.  L.  Haymore,  for  appel- 
lee. 

HOKB,  J.  (after  stating  the  facts  as 
above).  [11  As  a  legal  proposition,  defend- 
ant is  correct  in  contending  that  an  award 
may  not  extend  beyond  the  meaning  and 
scope  of  the  submission  unless  waived  by 
the  voluntary  introduction  of  testimony  or 
some  other  recognized  method  of  enlarging 
the  range  of  inquiry.  Such  action  on  the 
part  of  the  arbitrators  is  void,  certainly  as 
to  the  excess,  and,  if  not  on  matter  inde- 
pendent and  severable,  Its  effect  may  be  to 
render  the  entire  award  invalid.  Stewart  v« 
Cass,  16  Yt  663,  42  Am.  Dec  634;  Cox  v. 
Jagger,  2  Cow.  (N.  T.)  638,  14  Am.  Dec. 
522;  8  Cyc.  p.  537.  The  facts  in  evidence, 
however,  do  not  bring  defendant's  cause 
within  the  principle. 

[2]  It  is  said  to  be  the  general  rule  that 
courts  favor  arbitrations  and  will  always 
put  as  liberal  and  comprehensive  construc- 
tion upon  agreements  to  submit  as  the  ap- 
parent intention  of  the  parties  will  allow. 
2  A.  &  B.  p.  605.  And  the  authorities  here 
and  elsewhere  are  in  support  of  the  state- 
ment Bryan  v.  Jeffreys,  104  N.  C.  242,  10 
S.  B.  167;    Bryant  ▼.  Fisher,  85  N.  a  70; 


Crawford  v.  Orr,  84  N.  C.  246;  Masters  v, 
Gardner,  50  N.  C.  298;  6  Law8on*B  Bights  & 
Bemedlee,  {  3317. 

[31  The  terms  of  this  submission:  "That 
whereas  certain  matters  of  difference  or  dis- 
agreements have  arisen  between  the  parties 
to  this  agreement  on  account  of  their  con- 
tractual and  trade  relations  and  their  deal- 
ings with  each  other,  entered  into  and  had 
in  Surry  county,  N.  C.,  and  Patrick  county, 
Va.,  relating  to  the  lumber  business  and  all 
else  incident  thereto:  ^  •  •  Therefore  it  la 
agreed  that  all  matters  of  difference  and  dis- 
agreements growing  out  of  these  contractual 
and  trade  relations  and  dealings  entered  into 
and  had  between  the  parties  and  all  matters 
incident  thereto,**  shall  be  submitted,  etc— 
are  very  broad  and  comprehensive,  and,  if 
they  do  not  of  themselves  Include  this  trade 
about  the  big  mill,  as  we  are  inclined  to 
hold,  they  are  without  doubt  sufficiently  defi- 
nite and  certain  to  constitute  a  valid  sub- 
mission and  to  permit  of  parol  evldenoe  to 
fit  them  to  the  subject-matter.  Osborne  v. 
Calvert,  86  N.  q.  171;  Shackelford  v.  Purket, 
9  Ky.  435,  12  Am.  Dec  422;  Morse  on  Ar- 
bitration, p.  61.  The  verdict  on  the  first 
issue  puts  this  matter  beyond  question,  and 
there  is  ample  evidence  to  sut)port  the  ver- 
dict While  defendant  testified  that  there 
was  no  dispute  between  them  about  the  trade 
for  the  big  mill,  the  account  filed  by  him 
before  the  arbitrators  contained  the  four 
notes  as  items  of  charge  in  his  favor.  O, 
L.  Robertson,  speaking  to  this  matter,  testi- 
fied :  "Sam  Marshall  came  and  asked  us  if 
we  had  agreed  to  take  Into  consideration 
the  mill  notes,  and  everything  else.  We 
told  him  yes,  and  he  said  he  would  then  go 
into  the  agreement  to  arbitrate,  and  we 
all  signed  the  paper.  I  was,  at  the  arbitra- 
tion; sworn,  and  so  were  all  the  others.  I 
told  them  the  agreement  with  the  big  mUl 
and  notes  were  to  go  into  arbitration.  Mar- 
shall was  present  The  disagreement  grew 
out  of  our  sawing  contract  There  was  but 
one  contract  in  writing.  He  discussed  the 
purchase  of  the  mill,  then  put  it  into  writ- 
ing.'' And  J.  A.  Cneed  said:  "When  we 
agreed  to  arbitrate,  we  were  to  bring  In  the 
mill  notes,  and  everything,  and  he  agreed  to 
it,  and  I  took  it  for  granted  that  it  covered 
the  whole  thing.  We  put  up  evidence  that 
the  big  mill,  lumber  and  all,  was  to  be  con- 
sidered. "*  On  the  testimony  and  findings^ 
therefore,  we  are  of  opinion,  and  so  hold, 
that  the  award  was  within  the  scope  of 
the  submission,  that  It  was  adequate,  suffi- 
ciently definite  and  final,  and  no  reason  ap- 
pears for  disturbing  the  result 

[4]  Defendant  further  insists  that  no  re- 
covery should  be  had  because  it  appeared 
upon  the  hearing  that  two  of  the  notes,  di- 
rected to  be  returned,  had.  with  other  col- 
lateral, been  hypothecated  with  the  bank  of 
Mt  Airy  and  were  not  therefore  in  the 
ownership,  possession,  or  control  of  the  de- 


N.  a)      AI^BXANDEB  ▼.  KORTH  OABOXiIKA  SATIKOS  BAKK  A  TRUST  00. 


69 


taidants  or  either  of  them.  Undoubtedly 
it  is  one  of  the  requisites  of  a  valid  award 
tliat  its  performanoe  be  possible;  but,  in 
reference  to  the  question  presented,  this 
principle  is  only  h^d  to  exclude  awards  im- 
possible of  performance  in  the  nature  of 
things,  as  **a  direction  to  execute  a  convey- 
ance on  or  before  a  day  that  had  already 
passed,"  or  to  do  or  obtain  sometlilng  which 
the  party  had  no  legal  right  to  procure  or 
oiforce,"  as  to  "give  some  third  person  as 
surety'*  on  whom  the  party  had  no  claim.  8 
Waste's  Actions  ft  Defenses,  pp.  527-640. 

[6]  But  in  this  case,  as  shown,  the  notes, 
with  other  collateral,  were  only  hypothecat- 
ed to  the  bank  to  secure  an  indebtedness  of 
ISOO.  The  defendant,  S.  E.  Manihiall,  ha4 
the  legal  right  to  redeem  the  notes,  and  the 
award,  in  this  instance,  is  no  more  impos- 
sible than  an  order  to  pay  a  sum  of  money 
or  do  any  other  lawful  act  within  the  power 
of  the  defendant*  The  judgment,  as  a  matter 
of  form,  protects  the  rights  of  the  bank  in 
the  two  notes;  but  this,  while  eminently 
proper,  would  seem  to  be  unnecessary,  as 
the  bank,  not  being  a  party,  could  assert 
whatever  rights  it  had,  notwithstanding  the 
Judgment. 

[C]  The  position  that  the  award  should 
be  set  aside  because  one  of  the  witnesses 
testified  to  facts  which  t^ided  to  show  par- 
tiallty  in  one  of  the  arbitrators  is  without 
merit-  There  was  evidence  in  full  denial  of 
the  statement  and,  in  the  absence  of  any 
pleading  or  application  of  any  kind  in  the 
court  below,  assailing  the  award  on  that 
ground,  the  question  may  not  be  considered 
here.    Bryant  v.  Fisher,  supra. 

There  Is  no  error,  and  the  judgment  be- 
low is  afllrmed. 

No  error. 

(155  N.  C.  114) 

ALEXANDER  v.  NORTH  CAROLINA 
SAVINGS  BANK  &   TRUST  CO. 

(Supreme  Court  of  North  Carolina.     May 

3,  1911.) 

1.   COBt>OIUTIONS    (I    81*)  —  StTBSCBIPTlON    TO 

Stock— CoNDiTiOHAL  Subscription. 

A  subscription  to  stock  of  a  corporation 
may  be  made  on  condition  that  there  «hall  be 
no  liability  until  the  corporation  has  received 
actual  subscriptions  to  Its  capital  stock  to  a 
q>ecified  amount. 

[ESd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ff  266-284;  Dec.  Dig.  { 
SI.*] 

2»  Words  and  Phbases— "Waiver.*' 

A  "waiver"  Is  an  intentional  relinquish- 
meat  of  a  known  right,  which  may  be  mani- 
fested by  word  of  mouth,  or  by  such  acts  and 
conduct  as  would  naturally  give  rise  to  an  in- 
ference that  a  waiver  is  intended;  and  there 
18  no  waiver  unless  the  intention  to  waive  is 
understood  by  the  party  to  be  benefited,  or 
where  one  partv  has  misled  the  other,  or  un- 
less the  act  relied  on  ought  in  equity  to  es- 
top the  party  from  denying  it. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  voL  8,  pp.  7876-7381,  7831,  7832.] 


8.  Appeai.  and  Error  (9  1170*)— Rsvnw^ 
Harmless  Error. 

Where  a  case  is  tried  in  substantial  ac- 
cordance with  law,  technical  errors,  not  prej- 
udicial, do  not  entitle  the  losing  party  to  a 
reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4540-4M5;  Dec.  Dig.  ^ 
1170.^] 

* 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Long,  Judge. 

Action  by  S.  B.  Alexander,  Jr.,  against  the 
North  Carolina  Savings  Bank  &  Trust  Com- 
pany. Judgment  for  plaintiff,  and  defend* 
ant  appeals.    No  error. 

T.  J.  Qold  and  Stewart  &  BCacRae,  1^3r  ap< 
pellant   Tbos.  W.  Alexander,  for  appellee. 

PER  CURIAM.  This  action  was  brought 
to  recover  the  amount  of  a  promissory  note,' 
$250,  which  had  been  given  by  the  plaintiff 
to  the  defendant  in  part  payment  of  the  pur- 
chase price  of  stock  in  the  defendant  com* 
pany,  and  ^hlch  was  afterwards  paid  to  It 
by  the  plaintiff,  and  also  to  have  surrend^^ 
ed  for  cancellation  a  note  for  a  like  amount 
given  by  the  plaintiff  to  the  defendant  for 
the  balance  of  the  purchase  money.  Plaintiff 
had  contracted  to  buy  the  stock  and  to  pay 
for  it  $500;  but,  as  he  alleged,  trpon  the  ex- 
press condition  that  liability  on  the  notes 
should  not  accrue  until  the  defendant  had 
received  actual  subscriptions  to  its  capital 
stock  in  the  amount  of  $250,000,  and  that,  if 
that  amount  was  not  subscriber,  the  notes 
should  be  void  and  of  no  effect.  This  condi- 
tion or  stipulation  plaintiff  alleged  was  con- 
tained in  a  collateral  and  contemporaneous 
written  Instrument  which  had  been  lost,  and 
the  parties  respectively  offered  proof  as  to 
its  contents ;  the  plaintiff's  evidence  tending 
to  show  that  there  was  such  a  stipulation  in 
the  writing,  and  the  defendant's  the  con- 
trary, and  that  the  reference  was  not  to 
subscribed,  but  to  authorized,  capital  stock. 

The  court  submitted  issues  to  the  jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows: 

(1)  Wan  the  defendant,  the  North  Carolina 
Bank  &  Trust  Company,  chartered  by  special 
act  of  the  Legislature,  and,  if  so,  when?  An- 
swer: Yes,  by  articles  of  association  filed 
with  the  Secretary  of  State  and  certified  by 
him  June  0,  1906,  as  per  page  1,  Book  of 
Company,  filed  in  evidence;  and  by  Act  of 
Assembly  ratified  16th  of  March,  1907  (Priv. 
Laws  1007,  c.  307);  also  see  section  5  as 
amended  and  ratified.  Special  Session,  Acts 
of  Ceneral  Assembly,  January  27,  1908  (Priv. 
Acts  1906,  Sp.  Sees.,  c.  8) — all  of  which  is 
answered  as  set  out  in  evidence. 

(2)  Did  the  plaintiff  subscribe  for  10 
shares  of  the  capital  stock  of  the  par  value 
of  $100  each,  in  the  defendant  company,  and, 
if  so,  at  what  time?  Answer:  Yes,  July, 
1906. 

(3)  Did  the  plaintiff  pay  into  defendant 
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company  $250  upon  his  subscription  to  tbe 
defendant  and  In  response  to  the  first  call? 
Answer:  Tes,  on  the  5th  day  of  August, 
1906. 

(4)  Did  the  plaintiff  execute  note  for  $250 
September  10,  1907,  for  second  installment 
on  subscription?   Answer:  Yes. 

(jS^  Did  the  plaintiff  subscribe  for  stock  in 
the  defendant  company  upon  the  condition 
and  assurance  that  the  subscribed  capital 
stock  would  be  $250,000  and  that  his  sub- 
scription thereto  was  not  to  be  binding  upon 
him  unless  and  until  the  $250,000  was  actual- 
ly subscribed  to  the  stock  of  the  company? 
Answer:  Yes. 

(^  If  so,  did  the  plaintiff  waive  the  alleg- 
ed condition  that  the  subscription  to  the  cap- 
ital stock  should  amount  to  at  least  $250,- 
000?    Answer:   No. 

(7)  Did  the  defendant  company  fail  to 
secure  the  amount  of  $250,000  of  bona  fide 
subscriptions  to  the  capital  stock,  .and  did 
the  defendant  reduce  its  capital  stock  from 
$260,000,  as  alleged  in  the  complaint?  An- 
swer: Yes. 

(8)  Did  the  defendant  rtiease  bona  fide, 
solvent  subscribers  to  its  capital  stock  with- 
out the  knowledge  or  consent  of  the  plaintiff, 
and  after  the  plaintiff  had  made  his  subscrip- 
tion to  the  stock  under  the  conditions  set 
forth  in  this  complaint?    Answer:   Yes. 

9)  Has  there  been  a  fundamental  change 
in  the  charter  of  incorporation  of  the  de- 
fendant company  since  the  date  of  plaintiflTs 
subscription,  without  the  knowledge  or  con- 
sent of  the  plaintiff?    Answer:   Yes. 

(10)  In  what  amount,  if  any,  is  the  de- 
fendant indebted  to  the  plaintiff?  Answer: 
$250,  with  interest  from  August  5,  1906. 

The  defendant  contended  that,  if  there 
was  any  such  condition  annexed  to  the  sub- 
scription of  the  plaintiff,  it  had  been  waived 
by  him,  in  that,  after  he  had  learned  that 
the  defendant  had  not  secured  $250,000  of 
subscriptions  to  its  stock,  he  appointed  one 
Williamson,  as  his  proxy,  to  represent  him 
at  a  corporate  meeting,  and  that  he  was  so 
represented.  At  the  meeting  the  stockhold- 
ers of  the  company  released  certain  subscrib- 
ers. Including  the  plaintiff,  so  that  Its  stock 
was  greatiy  reduced.  At  no  time  did  the 
subscribed  stock  equal  the  stipulated  amount, 
or  as  much  as  half  of  it  The  defendant  con- 
tended that,  while  he  gave  the  proxy  to  Wil- 
liamson, he  had  been  induced,  at  the  time, 
by  correspondence  with  the  defendant,  to 
believe  that  $250,000  had  been  subscribed; 
that  the  defendant's  letter  heads  so  indicat- 
ed ;  and  that,  relying  upon  this  as  the  truth, 
he  acted  as  he  did.  He  also  contended  that 
there  was  no  sufilcient  evidence  to  show  that 
Williamson  ever  accepted  the  proxy  and  at- 
tended the  meeting.  The  proxy  was  found 
among  the  papers  of  the  defendant  His 
aonor,  Judge  Long,  submitted  the  case  to  the 
iury  upon  the  issues  and  conflicting  evidence, 
under  a  charge  exceptionally  full,  clear,  and 
Just     The  material  Issues  involved  largely 


matters  of  fact  and  were  peculiarly  fit  for 
the  consideration  and  decision  of  the  jury; 
there  being  but  few,  and  they  simple  prop- 
ositions of  law. 

[1]  The  Jury  found  as  facts  that  the  plain- 
tiff's subscription  to  the  stock  was  condition- 
al, and  that  there  had  been  no  waiver.  There 
was  nothing  unlawful  in  the  condition.  The 
parties  had  the  right  so  to  contract  if  they 
so  desired.  This  is  frankly  conceded  in  the 
defendant's  brief.  Printing  Go.  v.  McAden, 
131  N.  a  183,  42  S.  E.  575;  Penniman  v. 
Alexander,  111  N.  G.  428,  16  S.  E.  408 ;  Kel- 
ly V.  Oliver,  113  N.  a  443,  18  8.  B.  698. 

[2]  Upon  the  subject  of  waiver,  the  law 
seems  to  be  well  settled.  "A  waiver  is  an  in- 
tentional relinquishment  of  a  known  right. 
Waiver  is  voluntary  and  implies  an  election 
to  dispense  with  something  of  value,  or  fore- 
go some  advantage  which  the  party  walvlns 
it  might,  at  his  option,  have  demanded  or  In- 
sisted upon.  A  waiver  of  an  agreement  or 
of  a  condition  may  either  be  by  word  of 
mouth,  or  it  may  arise  out  of  such  acts  and 
conduct  of  the  party  as  would  naturally 
and  properly  give  rise  to  an  inference  that 
he  intends  to  waive  the  agreement  or  condi- 
tion. A  waiver  takes  place  where  a  man  dis- 
penses with  the  performance  of  something 
which  he  has  a  right  to  exact  A  man  may 
do  that  not  only  by  saying  that  he  dispenses 
with  it  that  he  excuses  the  performance,  or 
he  may  do  it  as  effectually  by  conduct  which 
naturally  and  Justiy  leads  the  other  party  to 
believe  that  he  dispenses  with  It  There  can 
be  no  waiver  unless  so  intended  by  one  party 
and  so  understood  by  the  other,  or  one  party 
has  so  acted  as  to  mislead  the  other."  Her- 
man on  Estoppel,  |  825.  "There  can  be  no 
waiver  unless  the  person  against  whom  the 
waiver  Is  claimed  had  full  knowledge  of  his 
rights  and  of  facts  which  will  enable  him  to 
take  effectual  action  for  the  enforcement  of 
such  rights.  No  one  can  aeguiesce  in  a 
wrong  while  ignorant  that  it  has  been  com- 
mitted, and  that  the  effect  of  his  action  will 
be  to  confirm  it  To  constitute  a  waiver  on 
the  part  of  one  party  to  a  contract  of  the 
performance  of  the  contract  on  the  part  of 
the  other  party,  it  must  be  shown  that  the 
party  alleged  to  have  waived  his  rights  had 
knowledge  of  what  the  other  party  had  done 
contrary  to  the  terms  of  the  contract  and 
what  part  thereof  he  had  failed  to  perform ; 
and,  if  the  contract  is  afilrmed  in  ignorance 
of  facts  by  which  it  is  Invalidated,  there  is 
no  waiver  of  the  right  to  rescind.  •  •  • 
The  burden  of  proving  knowledge  is  on  one 
who  relies  upon  a  waiver,  and  such  knowl- 
edge must  be  plainly  made  to  appear.  Cer- 
tainly a  presumption  of  waiver  cannot  be 
rested  on  a  presumption  that  the  right  al- 
leged to  have  been  waived  was  known.  Tbe 
validity  of  a  waiver  requires  that  it  shall 
have  been  made  intentionally  and  volunta- 
rily. Indeed,  voluntary  choice  is  of  the  es- 
sence of  waiver,  and  the  view  that  waiver  is 
a  legal  result  operating  upon  a  certain  state 
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of  facts,  independent  of  intent,  has  been  de- 
clared to  be  without  foundation.  It  has  been 
held  that  a  waiver  never  occurs  unless  in- 
tended, or  where  the  act  relied  on  ought  in 
equity  to  estop  the  party  from  denying  it." 
29  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  1093. 
The  conduct  of  a  party  may  sometimes  be 
such  as  to  require  the  courts  to  treat  it  as  a 
waiver,  ratification,  or  estoppel,  without  re- 
gard to  actual  Imowledge  of  th^  facts;  but 
we  have  no  such  case  here. 

[3]  We  conclude  that  the  case  has  been 
tried  in,  at  least,  substantial  accordance  with 
the  law,  and,  if  any  technical  error  there  be, 
it  was  not  prejudicial,  and  is  not,  therefore, 
such  as  entitles  the  defendant  *to  a  reversal 
of  the  judgment  which  was  entered  for  the 
plaintifT  upon  the  verdict  Hulse  v.  Brant- 
ley, 110  N.  C.  134,  14  S.  E.  510. 

No  error. 

CLARK,  C.  J.,  not  sitting. 


(166  N.  c.  148) 

VIRGINIA-CAROLINA   PEANUT  CO.   v. 
ATLANTIC  COAST  LINE  R.  R. 

(Supreme  Court  of  North  Carolina.     May 

3,  1911.) 

Cabbiebs  (I  105*)— Pbincipal  and  Agent 
(i  143*)— Neoxjqent  Delay  in  Tbanspob- 
TATioN  OF  Fbeight  —  Special  Damages  — 
Liability. 

Where  a  carrier  contracted  with  an  agent 
of  an  undisclosed  principal  for  the  transporta- 
tion of  machinery,  without  being  informed  of 
any  special  circumstance  requiring  prompt  de- 
livery, but  was  subsequently  notified  thereof, 
and  negligently  delayed  the  transportation,  it 
was  liable  for  special  damages  so  arisini^  after 
it  had  a  reasonable  opportunity  to  avoid  far- 
ther delaj  after  such  notice,  and  the  undis- 
closed principal  suing  for  the  negligent  delay 
could  prove  the  special  circumstances  of  which 
the  carrier  received  notice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  452%;  Dec.  Dig.  f  105 ;»  Prin- 
cipal and  Agent,  Dec  Dig.  {  143.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Peebles,  Judge. 

Action  by  the  Virginia-Carolina  Peanut 
Company  against  the  Atlantic  Coast  Line 
Railroad.  From  a  Judgment  awarding  nomi- 
nal damages,  plaintiff  appeals.  Reversed 
and  remanded. 

The  action  was  to  recover  damages  for 
negligent  delay  on  the  part  of  defendant 
company  In  conveying  a  lot  of  machinery 
BlKlpped  over  defendant's  road.  On  the 
trial  it  appeared:  That  plaintiff  was  a  cor- 
poration, doing  a  general  business  in  manu- 
facturing and  cleaning  of  peanuts,  at  Wil- 
llamston,  N.  C,  and  that  in  the  latter  part 
of  August,  1907,  Ell  Gurganus,  acting  for 
said  company,  but  without  having  informed 
tlie  company  of  this  fact,  so  far  as  the  evl- 
oence  shows,  ordered  from  the  Appomattox 
Iron  Works  at  Petersburg,  Va.,  a  car  load  of 
machinery  for  equipment  of  plaintiff's  mill 


at  Williamston,  N.  C,  and  had  same  shipped 
over  defendant's  road,  taking  a  bill  of  lad- 
ing therefor  in  his  own  name.  That  the  ma- 
chinery, consisting  of  peanut  shellers,  drums, 
shakers,  and  shafting,  etc.,  and  described, 
in  detail,  in  the  testimony,  was  mostly  of  a 
heavy  order,  weighing  something  like  8,000 
pounds,  and  was  shipped  in  an  open  car. 
That  the  distance  between  the  two  points  by 
rail  was  about  140  miles,  the  time  about 
two  or  three  days,  and  there  was  negligent 
delay  in  the  carriage,  the  machinery  having 
been  shipped  August  29th,  and  not  arriving 
at  Williamston  until  September  16th.  It 
appeared,  further,  that  the  Appomattox  Iron 
Works  were  manufacturers  of  machinery  for 
this  purpose  at  Petersburg,  Va.  That  the 
defendant  road  extends  through  eastern 
North  Carolina  and  Virginia,  and  large  quan- 
tities of  peanuts  are  annually  shipped  from 
this  place,  Williamston,  over  defendant's 
road;  that  from  the  time  the  machinery 
should  have  arrived  plaintiff  had  a  house 
rented  in  which  to  place  it  for  the  purpose 
of  manufacturing  and  a  lot  of  hands,  two  of 
them  experts,  awaiting  to  install  and  oper- 
ate the  same,  and  these  hands  were  drawing 
wages  and  necessarily  kept  idle  for  the  time 
of  the  delay,  and  that  the  capital  invested 
in  the  machinery  was  about  |2,000.  On  the 
question  of  notice,  plaintiff  offered  the  fol- 
lowing evidence  by  the  witness  Gurganus: 
"On  the  1st  day  of  September,  1907,  I  wait 
to  the  agent  of  the  Coast  Line  at  Williamston, 
and  notified  him  of  the  car  load  of  peanut 
machinery  being  shipped  from  Petersburg, 
Va.,  and  told  him  that  the  company  had  men 
hired  to  Install  this  machinery,  and  told 
him  that  the  men  were  on  the  ground  ready 
for  work,  and  that  the  peanut  company 
would  hold  the  Coast  Line  for  damage  for  all 
delay.  I  continued  to  go  to  the  agent  each 
day  till  the  19th,  when  machinery  came  and 
repeated  the  same  thing."  On  objection  by 
defendaivt,  this  evidence  was  excluded  and 
plaintiff  excepted.  Plaintiff  then  offered  the 
following  evidence  by  J.  G.  Staton,  president 
of  plaintiff  company:  "On  the  1st  of  Sep- 
tember, 1907,  I  went  to  the  agent  of  the 
defendant  company  at  Williamston,  N.  C.,' 
and  notified  him  that  this  car  load  of  ma- 
chinery had  been  shipped,  told  him  that 
plaintiff  company  had  men  hired  to  install 
this  machinery,  and  that  company  would 
hold  defendant  liable  for  any  further  delay. 
I  told  him  that  the  men  were  on  the  ground 
ready  for  work,  and  that  the  plant  was  idle. 
I  went  to  see  agent  every  day  from  the  first 
to  the  15th  of  September  about  it,  and  re- 
peated the  same  thing  to  him.  I  helped 
agent  wire  for  machinery  on  the  15th  of 
September,  and  we  located  it  in  Wilming- 
ton, N.  C."  This  was  likewise  excluded,  and 
plaintiff  excepted.  The  court  charged  the 
Jury  that  "in  no  event  could  they,  on  the 
evidence,  allow  any  mofe  than  nominal  dam- 
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Ages."  Plalntlir  excepted.  Verdict  award- 
ing nominal  damages.  Judgment,  and  plain- 
ttflP  excepted  and  appealed. 

Martin  &  Critcher  and  Winston  &  Mat- 
thews, for  appellant  F.  S.  Spruill  and  Harry 
W.  StnbbSy  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
aboTe).  In  Harper  t.  Express  Co.,  148  N. 
C.  87-90.  62  S.  B.  145,  146,  128  Am.  St 
Rep.  588,  the  court  in  speaking  to  the  ques- 
tion of  damages  recoyerable  hj  reason  of 
wrongful  delay  in  sbipmoit  of  goods  said: 
'*Where  the  goods  shipped  have  a  market 
value,  and  there  is  nothing  to  indicate  the 
specific  purpose  for  which  they  were  order- 
ed, these  damages  are  usually  the  difference 
in  the  market  value  of  the  goods  at  the  time 
for  delivery  and  that  when  they  were  in 
fact  delivered.  We  have  so  held  in  the  case 
of  Davidson  Development  €k).  v.  Railroad, 
147  N.  O.  503,  61  S.  E.  381;  and  Lee  v. 
Railroad,  136  N.  O.  533,  48  S.  B.  809,  is  to 
the  same  effect  When,  however,  the  goods 
are  ordered  for  a  special  purpose  or  for  pres- 
oit  use  in  a  given  way,  and  these  facts  are 
known  to  the  carrier,  he  is«  responsible  for 
the. damages  fairly  attributable  to  the  delay 
and  in  reference  to  the  purpose  or  the  use 
Indicated.  And  it  is  not  necessary  always 
that  those  facts  should  be  mentioned  in  the 
negotiations,  or  in  express  terms  made  a 
part  of  the  contract,  but  when  they  are 
known  to  the  carrier  under  stKh  circum- 
stances, or  they  are  of  such  a  character  that 
the  parties  may  be  fairly  supposed  to  have 
them  in  contemplation  in  making  the  con- 
tract, such  special  facts  become  relevant  in 
determining  the  question  of  damages'* — cit- 
ing Moore  on  Carriers,  p.  425,  and  Hutchin- 
son on  Carriers,  8  1367.  The  modiflcatlon  of 
the  general  rule  suggested  in  this  excerpt  is 
not  infrequently  called  for  in  shipments  of 
machinery,  and  under  several  decisions  of 
our  court  on  this  subject  it  may  be  that  the 
facts  now  in  evidence  require  that  the  ques- 
tion of  substantial  compensatory  damages 
arising  by  reason  of  notice  or  knowledge, 
of  special  circumstances  had  at  the  time  of 
shipment  should  be  submitted  to  the  jury. 
Lumber  Co.  v.  Railroad,  151  N.  C.  23,  65  S. 
B.  460;  Sharpe  v.  RaUroad,  130  N.  C.  613, 
41  S.  B.  799;  Rocky  Mount  Mills  v.  Rail- 
road, 119  N.  C.  693,  25  S.  E.  854,  56  Am.  St 
Rep.  682.  Without  final  determination  of 
this  matter,  however,  we  are  ot  opinion  that 
there  was  error  in  excluding  the  testimony 
offered  by  plaintiff  to  show  definite  notice  of 
special  circumstances  given  after  shipment 
made.  True,  the  bill  of  lading  was  issued  to 
the  witness  Gurganus,  but  it  is  also  true  that 
he  had  no  personal  interest  in  the  goods 
or  their  shipment,  but  was  acting  at  the  time 
for  the  plaintiff  company,  "which  had  pur- 
chased the  machinery,  paid  for  it,  received 
It  upon  arrival  at  Willlamston,  and  there 
paid  the   freight  charges  thereon,  and  in- 


stalled same  in  its  plant**  From  these  facts 
we  see  no  reason  why  the  plaintiff  company, 
as  undisclosed  principal,  did  not  acquire  and 
hold  the  general  business  rights  and  inter- 
ests arising  from  the  contract  and  under  the 
general  principles  obtaining  in  case  of  such 
a  relationship.  Nicholson  v.  Dover,  145  N. 
C.  20,  58  8.  E  444,  13  L.  R.  A.  (N.  S.)  167; 
Barham  &  Owens  v.  Bell,  112  N.  C.  131,  16 
S.  E.  903;  dark  oe  Skyles  on  Agency,  p. 
1155;  Tiffany  on  Agency,  pp.  304,  305.  In 
case  of  Barham  v.  Bell,  supra,  it  was  held: 
"Where  a  contract  not  under  seal,  is  made 
with  an  agent  in  his  own  name  for  an  un- 
disclosed principal,  either  the  agent  or  prin- 
cipal may  sue  upon  it;  the  defendant  iu 
the  latter  case,  being  entitled  to  be  placed 
in  the  same  position  at  the  time  of  the  dis- 
closure of  the  real  principal  as  if  the  agent 
had  been  the  real  contracting  party."  And 
in  more  general  terms  in  Clark  &  Skyle,  su- 
pra, it  is  said:  '*It  is  held,  therefore,  that 
where  a  person  enters  into  a  simple  contract 
other  than  a  negotiable  instrument  in  his 
own  name,  but,  in  fact,  as  agent  for  an  un- 
disclosed principal,  the  principal  may  come 
in  and  sue  the  third  party  on  the  contract 
and  this  is  true,  not  only  where  the  agent 
disclosed  the  existence,  but  not  the  name 
of  the  principal,  but  also  where  he  does  not 
even  disclose  the  existence  of  the  principal." 
A  principle  undoubtedly  correct  where,  as 
in  this  case,  neither  the  personality  of  the 
agent  nor  the  claims  of  the  third  party 
against  him  personally  require  consideration. 
This  then  being  the  position  of  the  parties, 
if  the  nominal  consignee  and  the  president 
of  the  plaintiff  company  gave  the  notice  em- 
bodied In  the  proposed  evidence,  and  there 
was  negligent  delay  on  the  part  of  the  de- 
fendant after  being  afforded  full  and  rea- 
sonable^ opportunity  to  correct  the  wrong, 
such  negligence  would  constitute  a  tort  giv- 
ing the  plaintiff  right  to  recover  damages 
on  facts  as  they  then  appeared.  This  is  one 
principal  difference  in  the  elements  of  dam- 
ages obtaining  In  breach  of  contract  and  con- 
sequential damages  arising  from  a  tort  In 
the  one  case  damages  are  recovered  as  a 
rule  on  relevant  facts  in  the  reasonable  con- 
templation of  the  parties  at  the  time  the 
contract  is  made,  and  in  the  other,  on  the 
facts  existent  or  as  they  reasonably  appeared 
to  the  parties  at  the  time  of  the  tort  com- 
mitted. The  obligation  of  diligence  imposed 
by  the  law  on  common  carriers  is  continuous 
during  the  entire  course  of  the  carriage,  and 
a  negligent  failure  to  perform  sucii  duty,  cami 
ing  special  damage  to  a  passenger  or  ship- 
per of  freight,  is  a  tort  arising  whenever  the 
same  occurs.  We  must  not  be  understood 
as  holding  that  this  consequential  damage 
to  arise  by  reason  of  special  circumstances 
would  commence  at  the  very  Instant  the  no- 
tice was  given  to  some  local  agent  of  the 
company.  The  notice,  as  indicated,  must  be 
such  as  to  afford  fair  and  reasonable  oppor- 
tunity to  avoid  further  delay  under  condl- 
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tloofl  as  tliey  existed  when  ttie  noUoe  was 
receiTed,  and  damages  arising  ttiereafter 
might  then  be  properly  estimated  mider  the 
drcnmstances  which  the  notice  discloses. 
There  is  suggestion  from  authoritatlTe  sourc- 
es that  in  these  continuous  contracts  of 
carriage  notice  of  special  circumstances  giv- 
en daring  the  course  of  performance  would 
be  relevant  as  affecting  the  question  of  the 
amount  of  damages,  even  when  the  action 
could  only  be  considered  as  one  for  a  breach 
of  contract  This  was  made  by  Bramwell 
Baron  in  the  case  of  Gee  v.  Railway  (Exch.) 
6  H.  &  N.  211,  and  referred  to  in  Wood's 
Mayne  on  Damages,  p.  35.  This  suggestion 
was  applied  by  a  Texas  oourt  in  the  case  of 
Railway  v.  Gilbert,  and  was  at  first  afllrmed 
on  appeal,  but  was  afterwards  rejected;  the 
Court  of  Civil  Appeals  holding  on  a  rehear- 
ing that  notice  given,  after  contract,  of  ship- 
ment made,  should  not  be  allowed  t^  affect 
the  question.  Railway  v.  Gilbert,  4  Tex. 
Civ.  App.  366,  22  S.  W.  760,  23  S.  W.  820. 
In  a  subsequent  case,  however,  and  on  a  dif- 
ferent state  of  facts,  the  Supreme  Court  of 
Texas  seems  to  have  modified  this  ruling. 
Bo\irland  v.  Railroad,  09  Tex.  407,  90  S.  W. 
4S3»  3  L.  E.  A  (N.  S.)  IIU,  122  Am.  St  Rep. 
647.  The  digest  of  this  case  as  it  appears 
in  122  Am.  St  Rep.  647,  is  in  part  as  fol- 
lows; **The  rule  that  damages  of  a  special 
or  exceptional  Idnd  for  dday  in  the  ship- 
ment of  goods  cannot  be  recovered  in  the 
absence  of  notice  to  the  carrier  at  the  time 
of  making  the  contract  of  carriage  of  the 
particular  conditions  under  which  the  dam- 
ages are  likely  to  arise  as  the  result  of  the 
delay  is  not  unbending  nor  applicable  to 
every  case."  The  question  is  not  free  from 
difficulty,  nor  is  it  necessary  to  determine 
it  on  the  present  appeal,  for  numerous  and 
well-considered  decisions  in  this  Jurisdiction 
are  to  the  effect  that  for  breach  of  duty  In 
reference  to  a  contract  of  carriage  on  the 
part  of  common  carrite  doing  business  under 
a  corporate  franchise  one  having  a  right  by 
contract  to  enforce  performance  may  recov- 
er damages  for  a  tort,  and  have  the  relief 
administered  and  bis  rights,  determined  as 
in  that  class  of  actions.  Williams  v.  Rail- 
road, 144  N.  C.  498-505,  57  S.  E.  216,  12  L. 
R.  A  (N.  &)  191;  Purcell  v.  Railroad,  108 
N.  C.  414,  12  S.  E.  954,  956,  12  L.  R.  A.  113 ; 
Bowers  v.  Railroad,  107  N.  C.  721,  12  S.  E. 
452.  In  Purcell's  Case  and  on  this  question 
it  was  held:  "(1)  It  is  the  duty  of  a  common 
carrier  to  provide  sufficient  means  of  trans- 
portation for  all  freight  and  passengers 
wlilch  its  business  naturally  brings  to  it 
and  an  unusual  occasion  by  which  a  great- 
er demand  upon  it  is  temporarily  made  will 
not  relieve  it  of  the  obligation  if,  by  the 
uae  of  reasonable  foresight  it  could  have 
been  provided  for.  (^)  A  person  who  has 
sustained  injuries  by  reason  of  the  failure 
of  a  railroad  company  to  provide  proper 
means  of  transjportation  or  operate  its  trains 
as  require^  by  the  statute  (the  Co4e,  i  1963) 


may  bring  an  action  on  contract  or  In  tort 
independent  of  the  statute." 

And  in  Bowers'  Case,  supra,  the  ruling  was 
as  follows:  "(1)  A  complaint  alleging  that 
the  defendant  a  common  carrier,  failed  to 
safely  carry  certain  articles  of  freight  ac- 
cording to  contract  and  'so  negligently  and 
carelessly  conducted  in  regard  to  the  same 
that  it  was  greatly  damaged,*  states  facts 
sufficient  to  constitute  a  tort"  And  in  Wil- 
liams* Case,  supra,  Associate  Justice  Walker, 
for  the  court  said:  "It  is  established,  there- 
fore, by  the  authorities,  that  what  the  car- 
rier has  wrongfully  set  the  passenger  down 
short  of  or  beyond  his  destination,  or  has 
failed  to  stop  for  him,  and  has  thereby  im- 
posed upon  him  the  necessity  of  reaching 
his  destination  by  other  means,  the  carrier 
must  respond  in  damages  for  the  wrong, 
whether  the  action  be  brought  for  the  breach 
of  the  contract  or  for  the  tort  and  the  rule 
applies  in  this  case  if  the  plaintiffs  present- 
ed themselves  at  the  proper  place  and  gave 
the  required  signal  at  such  time  as  enabled 
the  engineer  to  stop  the  train  for  them  at 
the  station"—- citing  3  Hutchinson  on  Car- 
riers (3d  Ed.)  i  1429.  There  is  nothing  in 
the  record  which  confines  the  plaintiff  to  re- 
covery for  a  breach  of  contract  On  the  con- 
trary, the  entire  facts  are  set  out  by  the 
pleader,  Including  specific  statement  of  the 
special  damages  claimed.  And  in  various 
sections  of  the  complaint  the  delay  is  alleged 
to  have  been  caused  by  the  carelessness  and 
negligence  of  the  defendant  company  and 
its  agents.  In  such  case  ttie  plaintiff,  if  the 
facts  Justify  it  may  recover  on  the  theory 
Oif  tort  or  contract  Speaking  to  this  ques- 
tion, in  Williams*  Case,  supra,  it  is  further 
said:  "Alt  forms  of  action  are  abolished, 
and  we  have  now  but  one  form  for  the  en« 
forcement  of  private  rights  and  the  redress  of 
private  wrongs  which  is  denominated  a  civil 
action,  and  the  court  gives  relief  according 
to  the  facts  alleged  and  established."  In  the 
case  of  Hansley  v.  Railroad,  117  N.  C.  570, 
23  S.  E.  443,  32  L.  R.  A.  543,  53  Am.  St  Rep. 
600,  a  case  much  •relied  upon  by  the  defend- 
ant the  court  chiefly  considered  and  passed 
up<Mi  the  rlgbt  of  a  passenger,  on  a  breach 
of  contract  of  carriage  by  a  common  carrier, 
to  punitive  or  exemplary  damages,  and  the 
question  involved  in  this  appeal  was  not  di- 
rectly presented.  While  the  reasoning  of  the 
principal  opinion  in  Hansley*s  Case  is  favora- 
ble to  defendant's  position,  the  decision  of 
the  court,  reaflSLrming,  as  it  did,  Purceirs 
Case,  supra,  which  was  an  action  in  tort  for 
like  cause,  is  in  support  of  our  present  rul- 
ing. The  plaintiff  then  had  a  right  to  sue  in 
tort,  and,  if  his  cause  of  action  Is  established, 
recover  damages  under  circumstances  exist- 
ent at  the  time  the  same  was  committed,  and 
the  evidence  offered,  tending  as  It  did  to 
show  conditions  affecting  the  measure  of  his 
recovery,  should  have  been  received.  There 
is  nothing  here  said  which  is  intended  to 
militate  against  the  ruling  of  this  court  in 
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Helms  ▼.  Telegraph  Company,  143  N.  G.  386, 
55  S.  E.  831, 8  L.  B.  A.  (N.  S.)  240, 118  Am.  St 
Rep.  811,  and  other  cases  to  the  same  effect, 
"that  a  party  who  Is  not  mentioned  in  a  tel- 
egraph message  or  whose  Interest  therein  is 
not  communicated  to  the  company  cannot  re- 
coyer  substantial  damages  for  mental  an- 
guish.*' In  Helms'  Case  the  contract  had 
been  finally  broken,  and  the  same  was  no 
longer  in  the  course  of  performance,  and,  the 
question  at  issue  being  the  amount  of  dam- 
ages for  "mental  anguish,"  the  personality 
of  the  party  and  his  relationship  to  the  sub- 
ject  of  the  message  was  of  the  substance, 
and  must  be  made  to  appear.  But  the  prin- 
ciple does  not  necessarily  obtain  when  re- 
dress Is  sought  for  breach  of  a  business  con- 
tract, in  which,  as  stated,  the  personality  of 
the  nominal  parties  in  no  way  affects  the 
matter.  In  such  case,  as  heretofore  said, 
the  rights  of  the  parties  may  be  shown  and 
dealt  with  under  the  ordinary  doctrine  that 
an  undisclosed  principal  may  avail  himself 
of  rights  acquired  by  the  contract  of  his 
agent 

For  the  error  in  rejecting  the  evidence  of- 
fered, the  plaintiff  is  entitled  to  a  new  trial, 
and  it  is  so  ordered. 

New  triaL 

BBOWN,  J.  (concurring  In  result).  The 
damages  recoverable  In  an  action  for  a 
breach  of  contract  are  such  as  naturally  flow 
from  the  breach  and  such  special  and  conse- 
quential damages  as  are  reasonably  presum- 
ed to  have  been  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  en- 
tered into.  WUliams  v.  Telegraph  Co.,  136 
N.  0.  82,  48  S.  E.  559;  Johnson  v.  Bailroad, 
140  N.  C.  574,  53  S.  E.  362.  And  the  same 
mle  is  applied  in  actions  for  the  negligent 
omission  in  the  performance  of  a  public  duty 
growing  out  of  contract  Lee  v.  Bailroad, 
136  N.  C.  533,  48  S.  E.  809,  delay  in  trans- 
portation of  freight;  Williams  v.  Telegraph 
Co.,  136  N.  C.  82,  48  S.  E.  559,  negligence  in 
transmitting  and  delivering  message;  Hans- 
ley  V.  Bailroad,  115  N.  0.  602,  20  S.  E.  528, 
32  li.  B.  A.  543,  44  Am.  St  Bep.  474,  delay 
in  carrying  passenger.  But  a  different  rule 
is  applicable  when  the  cause  of  action  is 
based  upon  a  pure  tort  resulting  in  a  wrong- 
ful Invasion  of  plalntilTs  rights  of  person 
or  property.  Then  he  may  recover  all  such 
damages,  either  direct  or  consequential,  as 
flow  naturally  and  proximately  from  the 
trespass.  Johnson  v.  Bailroad,  supra;  Gwalt- 
ney  v.  Timber  Co.,  115  N.  C.  579,  20  S.  E. 
465;  Hatchell  v.  Kimbrough,  49  N.  0.  163. 
In  an  action  based  upon  such  a  tort,  rea- 
sonable foresight  Is  essential  to  original  lia- 
bility, but  it  has  no  place  in  determining  to 
what  consequences  the  liability  shall  attach. 
Drum  V.  Miller,  135  N.  C.  204,  47  S.  B.  421, 
65  L.  B.  A.  890,  102  Am.  St  Bep.  528.  In 
Lewark  v.  Bailroad,  137  N.  C.  383,  49  S.  E. 
882,  an  action  for  damages  resulting  from 
delay  In  transportation,  this  court  states  the 


rule  to  be:  "When  one  violates  his  contract 
he  is  liable  for  such  damages  as  are  caused 
by  the  breach,  or  such  damages,  as  being  in- 
cidental to  the  breach  as  the  natural  con* 
sequence  thereof,  may  have  been  in  contem- 
plation of  the  parties  when  the  contract  was 
made."  In  Development  Company  v.  Bail- 
road. 147  U.  C.  503,  61  S.  E.  381,  Mr.  Jus- 
tice Hoke  says:  ''Consequential  damages  are 
only  recoverable  when  they  are  the  natural 
and  probable  consequences  of  the  carrier's  de- 
fault And  ordinarily  such  damages  are  only 
considered  natural  and  probable  when  they 
may  be  reasonably  supposed  to  have  been  in 
contemplation  of  the  parties  at  the  time  the 
contract  was  made."  This  was  said  In  an 
action  for  negligent  delay  In  transportation 
of  freight,  which  was  treated  by  the  learned 
judge  as  a  breach  of  contract,  or  tort  grow- 
ing out  of  contract  as  was  done  in  Lee's 
Case,  in  Lewark's  Case,  and  numerous  other 
cases  decided  by  this  court 

The  error  in  the  opinion  of  the  court  In 
the  present  case  I  think  is  in  assuming  that 
notice  by  the  plaintiff  of  the  particular  dam- 
ages and  subsequent  delay  created  a  liabil- 
ity independent  of  the  contract  entered  into 
by  Gurganus  and  the  defendant.  The  plain- 
tifTs  right  to  sue  is  determined  upon  prin- 
ciples of  the  law  of  agency  In  the  creation 
of  a  contract,  and  yet  it  is  suggested  by  the 
court  that  the  damages  should  be  assessed 
upon  the  basis  of  a  pure  tort  resulting  from 
the  breach  of  an  Independent  duty  owed 
plaintiff.  Plaintiff's  rights  having  grown  out 
of  the  contract,  the  amount  of  damages  re- 
coverable should  be  determined  by  the  rule 
laid  down  by  this  court  In  actions  based  up- 
on tort  growing  out  of  contract  Applying 
that  rule,  plaintiff  could  only  recover  such 
damages  as  were  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was  entered 
into.  All  the  cases  since  Hadley  v.  Bazen- 
dale  fix  the  time  the  contract  was  made  as 
the  time  when  notice  of  special  damages 
should  be  given.  Lee  v.  Bailroad,  and  cases 
cited,  supra.  In  Hansley  v.  Bailroad,  115  N. 
C.  602,  20  S.  E.  528,  32  L.  B.  A.  543,  44  Am. 
St  Bep.  474,  which  by  express  terms  over- 
rules Purcell  V.  Bailroad,  108  N.  C.  414,  12 
S.  E.  954,  956,  12  L.  B.  A.  113,  quoted  in 
the  court's  opinion  in  this  case,  it  is  held 
that:  "The  amount  recoverable  for  a  breach 
of  contract  of  carriage  is  limited  to  the  dam- 
age supposed  to  have  been  in  contemplation 
of  the  parties  and  actually  caused  by  such 
breach,  and  the  measure  of  damage  is  or- 
dinarily not  materially  different  whether  the 
defendant  falls  to  comply  with  the  contract 
through  inability  or  willfully  disregards  It** 
And  this  is  said  by  the  court  In  that  case  to 
be  the  rule  whether  the  passenger  sues  for 
a  breach  of  contract  or  in  tort  for  the  dis- 
regard of  the  duty  of  the  carrier  to  the  pub- 
lic The  result  reached  in  Purcell  v.  Bail- 
road was  subsequently  approved  in  Hansley 
V.  Bailroad.  117  N.  C.  565,  23  S.  E.  443,  32 
L.  B.  A.  543,  53  Am.  Bt  Bep.  600,  on  peti- 
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tlon  to  rehear.  "But  the  judgment  in  that 
case,"  says  the  court,  "should  he  put  upon 
the  ground  that  the  defendant  treated  Pur- 
cell  with  indignity  and  contempt  in  rushing 
by  the  station  at  faster  speed,  when  there 
was  room  for  the  passengers,  or  at  least 
when  there  was  evidence  tending  to  show 
this."  The  former  decision  in  the  Hansley 
Case  that  for  negligent  failure  to  transport 
a  passenger  to  his  destination  the  passen- 
ger's right  of  action  is  ex  contractu,  and  not 
in  tort,  is  affirmed.  In  Kennon  v.  Telegraph 
Co.,  126  N.  C.  232,  35  S.  B.  468,  the  present 
Chief  Justice  says:  "It  is  immaterial  under 
our  system  of  practice  whether  the  action  is 
in  tort  for  the  negligence  in  the  discharge  of 
a  public  duty,  or  for  breach  of  contract  for 
prompt  delivery,  for  the  recovery  in  either 
ease  Is  compensation  for  the  injury  done  the 
plaintiff,  and  which  was  reasonably  in  con- 
templation of  the  parties  as  the  natural  re- 
sult of  the  breach  of  the  contract  or  default 
in  discharging  the  duty  undertaken." 

The  plaintiff's  action  in  this  case  being 
based  upon  breach  of  contract,  or  tort  grow- 
ing out  of  contract,  and  the  damages  being 
restricted  to  such  as  were  in  the  contempla- 
tion of  the  parties  when  the  contract  was 
made,  the  evidence  of  notice  of  special  dam- 
ages was  properly  excluded.  Such  notice 
cannot  affect  the  liability  of  the  parties 
after  the  performance  of  the  contract  has 
been  entered  upon.  But,  if  such  evidence 
Is  admitted,  the  same  result  must  follow, 
because  it  would  be  the  duty  of  the  court 
to  instruct  the  jury  that  the  notice  given 
was  Insufficient  to  charge  the  defendant 
with  liability  for  special  damages.  Where 
the  testimony  with  regard  to  notice  is  un- 
contradicted and  is  clear  and  distinct,  the 
question  of  the  sufficiency  of  the  notice  is 
for  the  court.  Railroad  v.  Johnson  &  Flem- 
ing, 116  Tenn.  624,  94  S.  W.  600.  "It  may 
be  stated  as  the  well-settled  rule,"  says 
Hutchinson  on  Carriers,  9  1367,  "that  spe- 
cial damages  can  be  recovered  from  the 
carrier  when  the  transportation  has  been 
delayed  only  where  it  is  shown  that  the 
shipper  informed  the  carrier  at  the  time 
the  contract  was  made  of  the  special  cir- 
cumstances requiring  expedition  in  shipment. 
And  although  the  carrier  may  have  been 
notified  of  such  special  circumstances  in 
time  to  have  prevented  a  delay,  if  such  no- 
tice was  given  after  the  contract  of  trans- 
portation had  been  entered  upon,  it  would 
not  operate  to  modify  the  contract  or  sub- 
ject the  carrier  to  liability  for  special  dam- 
ages arising  from  a  subsequent  delay.  The 
fact  that  the  carrier  was  notified  of  the  spe- 
cial circumstances  demanding  greater  dili- 
gence is  thus  seen  to  be  a  crucial  one,  and 
that  the  carrier  was  so  informed  must  be 
alleged  and  proved."  "Notice  .to  a  carrier 
after  goods  have  been  shipped  of  circum- 
stances which  render  special  damages  a 
probable  result  of  a  delay  in  their  delivery 
does  not  operate  to  modify  the  original  con- 


tract so  as  to  render  the  carrier  liable  for 
such  damages,  even  In  the  event  of  a  sub- 
sequent imreasonable  delay."  Bradley  v. 
Railroad,  94  Wis.  44,  68  N.  W.  410.  In  Il- 
linois Central  Railroad  v.  Johnson  ft  item- 
ing, 116  Tenn.  624,  94  S.  W.  600,  Chief  Jus- 
tice Beard  of  the  Supreme  Court  of  Ten- 
nessee says:  "Notice  to  the  carrier  after 
goods  have  been  shipped  of  circumstances 
which  render  special  damages  a  prol>able 
consequence  of  delay  does  not  affect  the 
original  contract  so  as  to  render  the  carrier 
liable,  although  the  subsequent  delay  is  un- 
reasonable." Upon  facts  similar  to  those 
presented  in  our  case,  the  Wisconsin  court, 
in  Bradley  v.  Railroad,  supra,  says:  "It  Is 
only  necessary  to  apply  a  familiar  principle 
of  law  in  order  to  answer  these  questions. 
No  principle  of  law  is  more  firmly  estab- 
lished than  that  actual  damages  for  a  breach 
of  contract  are  limited  to  such  as  may  be 
reasonably  c<Hisldered  to  have  been  in  con- 
templation by  the  parties  at  the  time  of 
such  contract  as  the  probable  result  of  a 
breach  of  it  Such  principle  rules  this  case, 
unless  there  is  some  exception  thereto  which 
will  fit  the  special  circumstances  found  by 
the  jury  and  expressed  in  the  questions 
submitted.  That  was  obviously  the  view 
the  learned  circuit  judge  took  of  the  mat* 
ter.  Hence  the  necessity  for  the  second 
question — ^i.  e..  Did  notice  to  the  appellant 
of  the  circumstances  which  rendered  the 
damages  found  by  the  jury  a  probable  re- 
sult of  the  late  delivery  operate  to  modify 
the  original  contract  between  the  parties 
so  as  to  make  the  appellant  liable  in  dam- 
ages? Comisel  for  the  respondent  failed  to 
bring  to  our  attention  any  authority  to  sus- 
tain such  exception  to  the  general  rule, 
and,  indeed,  we  are  satisfied  that  none  can 
be  found,  and  that  the  exigency  of  this  par- 
ticular case  is  not  sufficiently  serious  and 
pressing  to  warrant  us  in  disturbing  the  set- 
tled law  regarding  the  subject,  as  counsel 
suggests  that  we  should  do."  The  case  of 
Bourland  v.  Railroad,  99  Tex.  407,  90  S.  W. 
483,  3  Ia  R.  A  (N.  S.)  1111,  122  Am.  St 
Rep.  647,  is  not  authority  for  the  position 
suggested  in  the  opinion  of  the  court  It  is 
held  in  that  case  that  where  notice  of  such 
circumstances  as  will  occasion  special  dam- 
ages is  given  the  carrier  after  the  contract 
to  carry  has  been  performed,  and  after  the 
goods  have  accordingly  arrived  at  their  des- 
tination and  are  ready  to  be  delivered,  he 
will  be  liable  for  such  special  damages  if 
he  negligently  fails  to  make  delivery  of 
the  goods.  In  this  case  the  Supreme  Court 
of  Texas  accepts  the  decision  in  Railroad 
V.  Belcher,  89  Tex.  428,  35  S.  W.  6,  as  con- 
taining a  correct  statement  of  the  law  upon 
the  question  of  liability  for  special  damages 
where  notice  is  given  after  the  contract 
has  been  made  and  transportation  com- 
menced, but  before  the  shipment  reaches 
destination.  In  the  Belcher  Case  It  is  held 
that  such  notice  is  insufficient  to  charge  the 
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carrier  with  special  damages.  Justice  Wil- 
liams, writing  the  opinion  in  Bourland  y. 
Railroad,  adverts  to  the  suggestion  made  by 
Baron  Bramwell  in  Gee  v.  Railroad,  6  H. 
&  N.  217»  referred  to  in  the  opinion  of  the 
court,  and  says:  **The  decisions  have  been 
to  the  contrary  In  cases  of  this  character 
which  hare  come  to  our  attention,  where  it 
became  necessary  to  pass  upon  the  point" 
This  dictum  in  the  Gee  Case  is  referred  to 
in  section  168  of  Sedgwick's  work  on  Dam- 
ages,  and,  after  quoting  the  language  of 
Baron  Bramwell,  the  author  says:  "The 
majority  of  the  court,  however,  took  a  differ^ 
ent  view.  And,  however  reasonable  the 
view  may  t>e  in  itself,  another  rule  is  firm- 
ly established.  Hadley  v.  Baxendale,  as 
we  have  seen,  held  that  damages  for  breach 
of  contract  were  limited  to  such  as  were 
either  normal  or  communicated  at  the  time 
of  the  contract"  Sedgwick  further  says 
(section  159):  '^Notice  must  form  the  basis 
of  a  contract  It  appears  that  the  notice 
must  be  more  than  knowledge  on  the  de- 
fendant's part  of  the  special  circumstances. 
It  must  be  of  such  a  nature  that  the  con- 
tract was  to  some  extent  based  upon  the 
special  circumstances.  This  appears  from 
the  language  of  the  courts  in  many  cashes 
where  the  subject  is  discussed."  In  Smeed 
y.  Foord,  Campbell,  G.  J.,  doubted  whether 
notice  could  have  any  effect  in  changing  the 
rule  of  damages,  unless  it  formed  part  of 
the  contract  In  British  Columbia  S.  M.  Co. 
y.  Nettleship,  Willes,  J.,  said:  'The  mere 
fact  of  knowledge  cannot  increase  the  lia- 
bility. The  knowledge  must  be  brought 
home  to  the  party  sought  to  be  charged  un- 
der such  circumstances  that  he  must  know 
that  the  person  he  contracts  with  reason- 
ably believes  that  he  accepts  the  contract 
with  the  special  condition  attached  to  it" 
In  Booth  V.  Spuyten  Duyvil  R.  M.  Co.,  60 
N.  Y.  487,  Church,  0.  J.,  stated,  as  his  opin- 
ion, that  notice  of  the  object  of  the  con- 
tract would  not  of  itself  change  the  measure 
of  damages,  *'unless  'it  formed  the  basis  of 
an  agreement."  Proof  of  notice,  of  course, 
cannot  be  received  to  vary  the  contract 
which  always  speaks  for  itself.  It  is  mere- 
ly an  attendant  circumstance,  which,  like 
any  other  matter  in  evidence,  affects  the 
consequences  of  the  breach  and  the  meas- 
ure of  recovery.  Hadley  y.  Baxendale  lays 
no  stress  on  the  question  whether  the  con- 
tract was  founded  upon  or  influenced  by 
the  notice;  but  the  weight  of  recent  au- 
thority seems  to  be  in  accordance  with  these 
opinions,  to  the  eifect  that  the  notice  must 
be  such  as  that  the  contract  was  in  some 
degree  founded  on  it  The  defendant  sold 
goods  to  rig  a  vessel,  and  damages  were 
claimed  for  loss  of  use  of  the  vessel.  The 
Supreme  Court  of  Michigan  said:  ''To  cre- 
ate such  extraordinary  liability,  there  must 
tn  every  case  be  something  in  the  terms  of 
the  contract  read  in  the  light  of  the  sur- 
rounding circumstances,  which  show  an  in- 


tention on  the  part  of  the  vendor  to  assume 
an  enlarged  engagement,  a  wider  resi>onsi- 
bility  than  is  assumed  by  the  vendor  in  ordi- 
nary contracts  for  the  sale  and  delivery  of 
merchandise." 

In  this  case  the  defendant  is  notified,  aft- 
er entering  upon  the  performance  of  the 
contract  that  the  special  damages  would 
result  and  was  for  the  first  time  notified 
that  such  damages  would  result  to  a  com- 
pany whose  name  nowhere  appears  in  the 
contract  of  shipment  and  whose  existence 
was  probably  unknown  to  the  defendant  If 
such  notice  is  sufElcient  to  charge  the  de- 
fendant with  liability  for  special  damages, 
then  the  great  case  of  Hadley  v.  Baxendale 
has  power  only  to  vex  unsuspecting  parties 
who  regard  its  principles  as  established  and 
enforceable  in  our  courts.  The  facts  are  not 
sufficient  to  bring  this  case  within  the  de- 
cision of  Lumber  Company  v.  Railroad,  161 
N.  a  28,  65  S.  Bi  460,  and  other  cases  in 
this  court  charging  the  carrier  with  spe- 
cial damages  for  delay  upon  the  ground  that 
the  character  and  circumstances  of  ship* 
ment  were  sufficient  to  give  notice  of  such 
damages.  There  was  nothing  about  this 
shipment  to  give  the  defendant  the  slight- 
est intimation  that  the  plaintiif  company 
intended  to  conduct  a  peanutrdeaning  busi- 
ness, and  had  employed  hands  to  install 
and  operate  the  machinery,  and  had  rented 
a  house  for  that  purpose.  It  was  reason- 
able for  the  defendant  to  suppose  that  Gur- 
ganus  was  receiving  the  machinery  for  sale 
to  another  party,  or  that  he  was  receiving 
it  as  agent  for  the  shippers.  In  fact  the 
purpose  for  which  the  shipment  was  Intend- 
ed was  a  pure  matter  of  conjecture  to 
the  defendant  The  Lumber  Company  Case 
presented  the  following  combination  of  facts 
which  this  court  said  was  sufficient  to  go 
to  the  jury  upon  f^e  question  of  notice  of 
special  damages:  (1)  Plaintiff's  name,  indi- 
cating the  character  of  business  engaged  in 
by  it;  (2)  the  nature  of  the  article  ship- 
ped, to  wit  an  edger,  a  machine  used  by 
sawmills,  weighing  about  1,000  pounds^  in- 
dicating an  article  not  of  general  use^  but 
for  particular  purpose;  (3)  that  the  ma- 
chine was  shipped  unboxed,  uncovered,  and 
open,  and  thus  observable  by  the  defend- 
ant; (4)  being  a  single  machine,  Indicating 
that  It  was  intended  to  be  used  in  conjunc- 
tion with  other  machinery);  (5)  the  destina- 
tion being  a  section  in  which  lumber  was 
manufactured.  A  mere  enumeration  of  these 
conditions  destroys  that  case  as  an  author- 
ity upon  which  to  submit  to  the  jury  the 
question  of  special  damages  in  this  case. 

For  wrongful  delay  in  the  transportation 
of  goods  having  a  market  value  the  dam- 
ages usually  supposed  to  be  in  contempla- 
tion of  the  parties  is  the  difference  in  valne 
of  the  goods  at  the  time  when  th^  should 
have  been  delivered  and  when  they  were 
delivered.  In  the  absaiee  of  appreciable  loss, 
the  interest  en  the  money  invested  in. the 
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goods  themselves  for  the  time  of  the  delay 
would  be  the  correct  measure.  Lee. v.  Ball- 
road,  136  N.  O.  533,  48  S.  E.  809;  Develop- 
meat  Company  v.  Bailroad,  147  N.  0.  508, 
61  S.  BL  881.  If.  the  jury  should  find  In 
this  case  that  the  plaintiff  has  been  injured 
by  the  negligence  of  the  defendant,  the  meas- 
ure of  damages  should  be  fixed  by  the  prln- 
<*iple  of  these  cases.  Upon  the  evidence  as 
now  presented,  the  plaintiff  is  not  entitled 
to  special  damages.  However,  his  honor 
was  in  error  in  instructing  the  Jury  that 
the  plaintiff  could  recover  only  nomiiuil 
damages,  for  which  there  should  be  a  new 
trial. 

WALKBB,  J.,  concurs  in  this  opinion. 

ALIrKN,  J.  (concurring).  A  bill  of  lading 
Is  ••a  written  acknowledgment  by  the  com- 
mon carrier  of  the  receipt  of  certain  goods 
and  an  agreement,  for  a  consideration,  to 
transport  and  to  deliver  the  same  at  a  speci- 
fied place  to  a  person  nanied  or  to  his  order.** 
4  Elliott  on  Railroads,  §  1415.  It  is  then  both 
a  receipt  and  a  contract,  and  there  are  but 
two  stipulations  in  the  contract:  (1)  To  trans- 
port. (2)  To  deliver.  If  therefore  the  ship- 
per must  rely  upon  the  written  contract  and 
€an  only  sue  for  breach  of  its  obligations, 
he  is  without  remedy  if  his  goods  are  injur- 
-ed,  or,  if  he  suffers  loss  by  delay,  if  they  are 
finally  transported  and  delivered.  The  law, 
hoiviever,  recognizes  that  railroad  property 
is  in  some  measure  devoted  to  a  public  use, 
jind  is  therefore  subject  to  public  regulation. 
As  was  said  by  Rodman,  J.,  in  Branch  v. 
Railroad,  77  N.  C  349:  "They  are  granted 
^eat  privileges  in  consideration  of  the  per- 
formance of  certain  duties  to  the  public. 
They  enjoy  a  virtual  monopoly  of  the  car- 
riage of  freights  within  a  certain  distance. 
There  could  not  be  a  clearer  case  of  private 
property  devoted  for  a  valuable  considera- 
tion to  a  public  use,  and  consequently  sub- 
ject to  public  regulation."  "He  (the  com- 
mon carrier)  exercises  a  public  employment, 
and  has  duties  to  the  public  to  perform.'* 
Tork  Mfg.  Co.  v.  Central  B  B,  70  U.  S.  112, 
18  li.  Ed.  170.  "Property  does  become  cloth- 
ed with  a  public  interest  when  used  in  a 
manner  to  make  it  of  public  consequence  and 
alfect  the  public  at  large.  When,  therefore, 
one  devotes  his  property  to  a  use  in  which 
the  public  has  an  interest,  he  in  effect  grants 
to  the  public  an  interest  in  ^t  use,  and 
must  submit  to  be  controlled,  by  the  public 
for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.*^  Munn  v.  Il- 
linois, 94  U.  S.  113,  24  li.  Ed.  77.  "Railroads 
&re  common  carriers,  and  owe  duties  to  the 
public.**  Joy  V.  St  Louis  R.  R.,  138  U.  S. 
51,  11  Sup.  Ct  243,  34  li.  Ed.  843.  These 
dnties  to  the  public  are  sometimes  enforced 
by  statute,  and  sometimes  by  the  principles 
of  the  common  law,  and  they  are  independ- 
.ent  of  contract  "The  duties  of  the  conunon 
carrier  as  such  do  not  rest  upon  contract, 


but  are  Imposed  by  law.**  4  Elliott  on  Rail- 
roads, %  1454.  "The  liability  of  a  common 
carrier  does  not  rest  in  his  contract,  but  is  a 
liability  imposed  by  law.  It  exists  inde- 
pendently of  contract,  having  Its  foundation 
in  the  policy  of  the  law,  and  it  is  upon  this 
legal  obligation  that  he  Is  charged  as  carrier 
for  the  loss  of  property  intrusted  to  him." 
Merrltt  v.  Earle,  29  N.  Y.  122,  86  Am.  Dec. 
292. 

What,  then,  are  the  duties  imposed  by  law 
on  a  common  carrier,  who  has  received 
freight  for  transportation?  There  are  two: 
(1)  To  carry  safely.  (2)  To  deliver  within  a 
reasonable  time.  The  extent  of  the  liability 
as  to  the  first  duty  la  clearly  stated  by  Jus- 
tice Brown  in  HoUingsworth  v.  Skeldlng»  Re- 
ceiver, 142  N.  C.  247,  66  8.  B.  212.  He  quotes 
the  following  extract  from  the  opinion  of 
Chief  Justice  Falrdoth  in  Daniel  v.  Railroad, 
117  N.  O.  602,  23  8.  B.  327,  4  li.  R.  A.  (N.  8.) 
486:  "Carriers  of  passengers  are  insurers 
as  to  their  passengers,  subject  to  a  few  rea- 
sonable exceptions.  They  ^are  held  to  exer- 
cise the  greatest  practicable  care,  the  highest 
degree  of  prudence,  and  the  utmost  human 
skill  and  foresight  which  has  been  demon- 
strated by  experience  to  be  practicable.  They 
are  so  held  upon  the  ground  of  public  policy» 
reason,  and  safety  to  their  patrons.  The  ex- 
ceptions are  the  act  of  God  and  the  public 
enemy.  If  these — that  is,  the  act  of  God  or 
of  the  public  enemy — ^be  the  proximate  cause 
of  the  Injury  and  without  any  neglect  on  the 
part  of  the  carrier,  the  carrier  is  not  liable. 
He  is  against  all  perils  bound  to  do  his  ut- 
most to  protect  and  prevent  injury  to  his 
passengers.*'  And,  after  holding  that  this 
is  erroneous  as  applied  to  passengers,  he 
says :  VThe  rule  laid  down  by  the  late  Chief 
Justice  applies  to  the  transportation  of 
freight  and  all  classes  of  inanimate  objects 
only.**  It  should  be  added  that  there  is  no 
liability  on  the  carrier  if  the  injury  is  caus- 
ed by  the  negligence  of  the  shipper,  or  is  due 
to  the  Inherent  qualities  of  the  articles  trans- 
ported. .  The  second  duty  imposed  by  law  is 
to  deliver  within  a  reasonable  time»  and  a 
failure  to  do  so  is  negligenca  Boner  v. 
Steamboat,  46  N.  G.  216.  The  distinction  as 
tp  the  degree  of  liability  in  the  performance 
of  these  duties  is  clearly  stated  by  Pearson, 
Chief  Justice,  in  Boner  v.  Steamboat  Co., 
supra.  He  says:  "It  is  said  that  the  de- 
fendants are  conmion  carriers,  and  in  regard, 
to  them  the  law  makes  an  exception,  and 
holds  them  liable  as  insurers,  except  against 
the  act  of  God  and  the  iUng's  enemies.  This 
is  so ;  and  the  question  is,  does  their  liabil- 
ity as  insurers  extend  to  the  time  of  deliv- 
ery, or  is  it  confined  to  the  safe  delivery  of 
the  goods?  The  case  before  the  court  when 
Lord  Holt  delivered  his  famous  opUUon  .con- 
cerned the  safe  delivery  of  goods,  and  noth- 
ing was  said  in  regard  to  the  time  of  deliv- 
ery; so  that  our  question  was  left  open. 
The  reason  for  making  an  exception  in  re- 
gard to  the  safe  delivery  of  goods  in  the  case 
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of  a  common  carrier  Is  that  it  was  a  matter 
of  public  policy  in  order  to  guard  against 
fraud  and  conspiracy,  by  which,  through  'co- 
vin and  collusion,*  the  carrier  might  *contrlTe 
to  be  robbed  and  divide  the  spoils/  It  is 
evident  that  the  reason  for  holding  the  com- 
mon carrier  liable  for  the  safe  delivery  of 
goods  has  no  relevancy  or  bearing  upon  the 
question  of  his  liability  as  to  the  time  of  de- 
livery ;  so  there  is  no  rule  of  policy  making 
an  exception  in  regard  to  the  time  of  deliv- 
ery. That  falls  under  the  general  rule  by 
which,  when  both  parties  are  benefited,  the 
bailee  Is  liable  for  ordinary  neglect." 

On  account  of  the  fact  that  the  goods  are 
in  possession  of  the  carrier,  and  the  snipper 
cannot  go  with  them,  and  cannot  know  what 
the  conduct  of  the  carrier  Is,  proof  of  delay 
makes  out  a  prima  facie  case  of  negligence, 
and  it  is  incumbent  on  the  carrier  to  excuse 
the*  delay.  Parker  v.  Railroad,  133  N.  C. 
340,  45  S.  B.  658,  63  L.  R.  A.  827.  We  have, 
then,  in  the  case  of  a  shipment  of  freight,  a 
contract  between  the  shipper  and  the  car- 
rier, by  which  the  carrier  has  agreed  to 
transport  and  to  deliver,  and  the  law  has  im- 
posed on  the  carrier  the  duty  to  carry  safe- 
ly, and  to  deliver  within  a  reasonable  time ; 
and  our  next  Inquiry  is.  What  is  the  remedy 
for  a  breach  of  the  duty  imposed  by  the  law? 
r  think  the  sliipper  may  at  his  election  sue 
in  contract  or  In  tort.  He  may  treat  the  ob- 
ligations imposed  by  law  as  entering  into 
and  becoming  a  part  of  the  contract  of  car- 
riage, in  which  event  his  action  would  be 
for  breach  of  contract,  or  he  may  sue  for  a 
breach  of  the  public  duty,  which  has  caused 
him  special  damage,  and  his  action  would  be 
in  tort  4  Elliott  on  Railroad,  |  1693,  says : 
"Where  there  is  a  breach  both  of  contract 
and  of  duty  Imposed  by  law,  as  in  case  of 
loss  or  injury  by  a' common  carrier,  the  plain- 
tiff may  elect  to  sue  either  in  contract  or  in 
tort"  We  are  not  without  authority  in  our 
state  that  an  action  for  a  breach  of  duty  Im- 
posed by  law  is  in  tort,  aiM  that  in  many  cas- 
es on  the  same  facts  a  party  may  sue  in  tort 
or  contract  In  Robinson  v.  Threadgill,  35  N. 
0.  41,  and  in  Bond  v.  Hilton,  44  N.  O.  308, 
69  Am.  Dec.  552,  Nash,  Ohief  Justice,  says: 
"Where  the  law  from  a  given  statement  of 
facts  raises  an  obligation  to  do  a  particular 
act,  and  there  is  a  breach  of  that  obligation, 
and  a  consequential  damage,  an  action  on 
the  case  founded  on  the  tort  is  proper."  And 
in  Williamson  v.  Dickens,  27  N.  C.  265,  al- 
though the  plaintiff  could  have  sued  in  con- 
tract he  was  allowed  to  sue  in  tort  and 
thereby  avoid  the  defense  of  a  discharge  in 
bankruptcy.  These  cases  are  approved  In 
Solomon  v.  Bates,  118  N.  0.  315,  24  S.  E.  478, 
64  Am.  St  Rep.  725. 

It  appears,  therefore,  that  the  property  of 
the  conmion  carrier  is  affected  with  a  public 
use;  that  out  of  this  grows  the  power  to 
regulate  the  performance  of  its  obligations; 
that  in  the  exercise  of  this  power  the  law 
has  imposed  the  duty  when  it  undertakes  to 


transport  freight,  to  carry  safely  and  to  de- 
liver within  a  reasonable  time;  and  that  an 
action  to  recover  damages  for  a  breach  of 
duty  Imposed  by  law  is  in  tort.  This  duty, 
as  it  seems  to  me,  does  not  arise  out  of  con- 
tract, but  is  Imposed  because  the  carrier  has 
devoted  its  property  in  part  to  a  public  use. 
If  80,  I  think  the  rule  laid  down  in  the  opin- 
ion of  the  court  Is  just,  and  with  the  limita- 
tions imposed  no  hardship  can  arise  fron> 
its  application.  It  requires  notice  to  be  giv- 
en to  the  carrier,  while  the  gbods  are  in  lt» 
possession,  of  the  facts  out  of  which  the  spe- 
cial damages  will  arise,  and  gives  it  a  reason- 
able time,  after  notice,  within  which  to  de-' 
liver,  and  the  carrier  is  not  liable  for  the 
special  damages  unless,  after  notice,  and  un- 
der the  conditions  then  existing,  It  negli- 
gently fails  to  deliver.  The  expressions  in 
different  opinions  opposed  to  this  view  are- 
based  upon  the  case  of  Hadley  v.  Baxendale, 
which  has  been  quoted  with  approval  so  oft- 
en that  it  approaches  rashness  to  question  it. 

I  may  suggest,  however,  that  it  is  stated  In 
the  opinion  that  "the  only  circumstances  here 
communicated  by  the  plaintiff  at  the  time  the 
contract  was  made  were  that  the  article  to 
be  carried  was  the  broken  shaft  of  a  mill, 
and  that  the  plaintiffs  were  the  millers  of 
that  mill,"  while  the  report  of  the  case,  as 
contained  in  5  Eng.  Rul.  Cases,  p.  503,  shows 
that  "the  plaintiffs'  servant  told  the  clerk 
that  the  mill  was  stopped  and  that  the  shaft 
must  be  sent  immediately,  and,  in  answer  to 
the  Inquiry  when  the  shaft  would  be  taken, 
the  answer  was  that  if  It  was  sent  up  by  12 
o'clock  any  day,  it  would  be  delivered  at 
Greenwich  the  following  day.  On  the  follow- 
ing day  the  shaft  was  taken  to  the  defend- 
ant's before  noon  and  at  the  same  time  the 
defendant's  clerk  was  told  that  a  special  en- 
try, if  required,  should  be  made  to  hasten 
delivery."  It  was  held  that  the  notice  was 
not  sufiicient  to  charge  the  defendant  with 
special  damage.  I  doubt  if  this  ruling  would 
be  sustained  to-day,  and  think  the  evidence 
indicated  that  there  was  a  contract  to  deliver 
within  a  particular  time.  The  decision  wa» 
rendered  in  1854,  within  30  years  after  the 
first  steam  railway  began  to  operate  in  Eng- 
land, when  railroading  was  in  its  infancy, 
and  the  facilities  for  transportation  were 
limited,  and  while  the  rule,  adopted  as  to 
damages  for  breach  x>t  contract  generally, 
ought  to  be  adhered  to,  it  is  doubtful  if  it 
was  intended  to  apply  to  the  contracts  or 
common  carriers  under  the  conditions  exist- 
ing to-day.  It  was  then  important  for  the- 
carrler  to  know,  at  the  time  the  goods  were- 
received,  the  circumstances  requiring  dili- 
gence, that  it  might  prepare  to  meet  them, 
while  to-day  the  carrier  Is  required  to  re- 
ceive goods  tendered  for  shipment  and  to  be- 
prepared  to  transport. 

The  carrier  has  the  goods  in  its  possession, 
is  in  the  performance  of  a  duty  that  is  con- 
tinuous until  delivery,  and  has  or  ought  to- 
have  the  facilities  for  transporting,  and  11 
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has  the  opportunity  of  ayoldlng  loss  by  ex- 
ercising reasonable  diligence.  It  would  seem 
that  it  ought  to  be  held  to  this  degree  of 
re^Mmsibllity. 


(]£5  N.  c.  im 

WIIiSON  T.  LIPB  INS.  CO.  OF  VIRGINIA. 

(Supreme  Court  of  North   Carolina.     May  3« 

1911.) 

1.  BVIDENCB    (I    405*)--lN8tJBANCB    (|    148*)— 

Cancellation    of    Instbumbnts    (j|    4*>— 

Testimony    Affectino    Poucibs  —  Admxs* 

sibility. 

Prior  parol  agreements  being  merged  in  a 
written  policy,  it  cannot  be  varied  or  contradict- 
ed by  testimony  of  parol  inducements  and  as- 
surances, but  the  policy  may  be  set  aside  or  cor- 
rected for  fraud  or  mutual  mistake. 

[Ed.  Note.—For  other  cases,  see  Bvidence, 
Cent  Dig.  {§  1818-1824 ;  Dec.  Dig.  §  405  ;•  In- 
surance, Dec.  Dig.  §  143  ;•  Cancellation  of  In- 
struments, Cent  Dig.  |  1;  Dec  Dig.  i  4.*] 

2.  JUSTICBB  OF  THE  PSAOE  (§  141*)— JUBISDIO- 

noN— Reformation  of  Instruments. 

There  can  be  no  reformation  of  an  instru- 
ment in  an  action  originating  before  a  justice  of 
the  peace. 

[E2cL  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Si  660-664;  Dec.  Dig.  § 
141.*] 

3.  JuemcES  of  the  Peace  (|  43*)— Jurisdio- 
TiON — ^Amount  Involved. 

A  Justice  of  the  peace  has  jurisdiction  of  a 
suit  under  a  policy  involving  less  than  $50, 
whether  the  suit  be  in  tort  or  contract 

[Kd.  Note.-*-For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  |  43.*] 

4.  Insurance  (|  138*)— Life  Polioies— Fraud 
— Evidence. 

Ehridence  held  insufficient  to  show  fraud  or 
deceit,  inducing  plaintiff  to  accept  life  insurance. 
[EkI.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  1 138.*] 

Clark,  C.  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;  Daniels,  Judge. 

Action  by  J.  T.  Wilson  against  Life  Insur- 
ance Company  of  Virginia.  Judgment  of 
nonsuit,  and  plalntlfT  appeals.    Affirmed. 

Civil  action  heard  on  appeal  from  justice 
of  the  i)eace,  before  his  honor,  F.  A.  Daniels, 
judge,  and  a  jury,  at  January  term,  1911, 
of  the  superior  court  of  Durham  county. 
Evidence  was  offered,  and  on  the  argument 
before  the  court  and  jury,  the  court  having 
Intimated  an  opinion  that  on  (he  evidence, 
if  believed,  plaintiff  was  not  entitled  to  re- 
cover. In  deference  to  such  intimation, 
plaintiff,  duly  excepting,  submitted  to  a  non- 
suit and  api>ealed. 

Manning  &  Everett  and  Bramham  &  Braw- 
ley,  for  appellant  Bryant  &  Brogden,  for 
appellee. 

HOKE,  J.  There  was  no  error  In  the  rul- 
ing of  the  court  below.  It  appeared  that  on 
the  21st  of  March,  1898,  plaintiff  took  out 
a  life  Insurance  policy  in  defendant  compa- 
ny, insuring  his  life  for  a  period  of  10  years 


on  payment  of  weekly  premiums,  and  at  the 
end  of  the  specified  time  the  policy  contain- 
ed several  options  looking  to  a  continuance 
of  the  same  on  certain  terms,  and  also  one 
numbered  4  in  words  as  follows:  "4.  Sur- 
render this  policy  and  draw  the  entire  cash 
value,  that  is  the  legal  reserve  computed  ac- 
cording to  the  Actuaries'  Table  of  Mortality 
and  four  per  cent  interest  together  with  the 
dividend."  The  premiums  having  been  paid 
for  10  years,  and  plaintiff  having  elected  to 
terminate  the  contract  relation  under  the 
fourth  option  set  out  above,  the  claim  was 
calculated,  and  the  amount  due  under  the 
provisions  of  said  option,  $3.62,  was  duly 
tendered  plaintiff  and  refused.  Plaintiff 
made  the  refusal  on  the  ground  that  the 
agent  of  the  company,  during  the  bargain 
about  the  policy,  assured  plaintiff  that  at 
the  end  of  10  years  he  would  get  back  the 
premium  and  interest  thereon  at  4  per  cent 
and  on  the  trial  testified  to  that  effect 

[1]  We  have  said,  in  Floars  v.  Insurance 
Co.,  144  N.  C.  232-235,  56  S.  B.  915,  916: 
"It  is  also  accepted  doctrine  that  when  the 
parties  have  bargained  together  touching  a 
contract  of  tnsurance,  and  reached  an  agree- 
ment, and  in  carrying  out,  or  in  the  effort 
to  carry  out,  the  agreement  a  formal  writ- 
ten policy  Is  delivered  and  accepted,  the  writ- 
ten policy,  while  it  remains  unaltered,  will 
constitute  the  contract  between  the  parties, 
and  all  prior  parol  agreements  will  be  merg- 
ed in  the  written  Instrument;  nor  will  evi- 
dence be  received  of  prior  parol  inducements 
and  assurances  to  contradict  or  vary  the 
written  policy  while  it  so  stands,  as  em- 
bodying the  contract  between  the  parties. 
Like  other  written  contracts,  it  may  be  set 
aside  or  corrected  for  fraud  or  for  mutual 
mistake;  but,  until  this  is  done,  the  written 
policy  is  conclusively  presumed  to  express 
the  contract  it  purports  to  contain,*'  citing 
Beach's  Laws  of  Insurance,  4§  495,  496; 
Vance  on  Insurance,  pp.  163,  348;  Insur- 
ance Company  v.  Mowry,  96  U.  S.  547,  24 
L.  Ed.  674.  This  position  being  well  recog- 
nized and  the  policy  not  providing  for  any 
such  settlement  or  adjustment  of  plaintiff's 
claim  as  he  now  demands,  a  recovery  could 
only  be  had  by  reformation  of  the  policy,  or 
on  the  ground  of  fraud  or  deceit 

[2]  The  action  having  originated  In  the 
courts  of  a  justice  of  the  peace,  and  that 
court  having  no  equitable  jurisdiction  In  ac- 
tions for  reformation  of  written  instruments, 
the  first  ground  of  relief  is  not  open  to  plain- 
tiff. Berry  y.  Henderson,  102  N.  0.  525,  9 
S.  E.  455;  Dougherty  v.  Sprinkle,  88  N.  C. 
391;  Fisher  v.  Webb,  84  N.  a  44.  And  the 
demand  can  only  be  maintained,  If  at  all,  on 
the  second  ground  stated,  for  fraud  or  de- 
celt 

[8]  The  suit  being  for  no  more  than  $50, 
there  is  no  defect  of  jurisdiction  in  this  as- 
pect of  the  case,  whether  the  action  be  con- 


•Por  other  eases  see  same  topic  and  lectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  K«y  No.  S«riM  ft  Rop'r  IndcacM 
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0idered  as  one  in  tort  or  In  contract  Stroud 
y.  Insurance  Co.,  148  N.  G.  54,  ei  S.  E.  626 ; 
Duckworth  y.  Mull,  143  N.  O.  461,  65  S.  B. 
850. 

[4]  We  concur  In  the  opinion,  however, 
that  the  evidence  is  not  sufficient  to  sustain 
an  action  for  fraud  or  deceit.  Nor  would  it 
Justify  a  reformation  of  the  policy  on  that' 
ground.  True,  plaintiff  testified  that  defend- 
ant's agent  assured  him  in  general  terms 
that  the  investment  was  as  good  as  a  sav- 
ings bank,  and  toM  him  that  under  this 
clause  4  he  would  get  his  premiums  back, 
with  interest  at  4  per  cent,  but  these  rep- 
resentations were  not  of  a  kind  nor  under 
circumstances  that  justified  plaintiff  in  rely- 
ing upon  them,  nor  would  they  .uphold  the 
view  that  an  actionable  fraud  had  been  per- 
petrated. The  testimony  showed  that  plain- 
tiff was  a  man  of  fair  intelligence  and  some 
business  experience.  He  could  read  and 
write,  had  worked  for  about  12  months  In  a 
furniture  store,  taking  written  leases  from 
purchasers.  That  he  also  worked  in  a  gro- 
cery store  five  or  six  years,  selling  goods  on 
time  and  entering  up  the  items  of  charge  in 
the  credit  department  Of  the  business,  and 
in  a  hardware  store  for  some  months,  where 
he  had  done  the  same  thing.  That  plaintiff 
and  defendant*s  agent,  who  solicited  the  in- 
surance, had  worked  in  a  mill  together,  and 
there  was  nothing  to  show  any  disparity  be- 
tween them,  either  in  intellect  or  informa- 
tion, and  the  case,  we  think,  comes  clearly 
under  the  class  considered  and  passed  upon 
in  Cathcart  v.  Insurance  Co.,  144  N.  O.  623, 
57  S.  B.  890,  and  Clements  v.  Insurance  Co., 
70  S.  E.  1076,  at  present  term. 

There  is  no  error,  and  the  Judgment  of 
nonsuit  is  afiirmed. 

Affirmed. 

CLARE,  0.  J.,  concurs  In  the  conclusion 
and  in  the  opinion,  but  dissents  from  the 
following  dictum:  "The  action  having  orig- 
fnated  in  the  court  of  a  Justice  of  the  peace, 
and  that  court  having  no.  equitable  jurisdic- 
tion in  actions  for  reformation  of  written  in- 
struments, the  first  ground  of  relief  is  not 
open  to  plaintiff.** 

1.  The  Constitution,  art  4,  |  1,  provides: 
"The  distinctions  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits,  shall  be  abolished;  and 
there  shall  be  in  this  state  but  one  form  of 
action,  for  the  enforcement  or  protection 
of  private  rights  or  the  redress  of  private 
wrongs  which  shall  be  denominated  a  civil 
action."  This  provision  is  not  restricted  to 
the  superior  court,  but  applies  to  all  courts. 
Section  27  of  the  same  article  confers  upon 
Justices  of  the  peace  jurisdiction  ''of  civil 
actions  founded  on  contract,  wherein  the 
sum  demanded  does  not  exceed  $200;  and 
wherein  the  title  to  real  estate  shall  not  be 
In  controversy,"  and  authorizes  the  General 
Assem|)ly  to  confer  upon  Justices  of  the  peace 
"Jurisdiction  of  other  civil  actions,  wherein 


the  value  of  the  property  In  controversy  doe» 
not  exceed  |I50."  Accordingly  the  Legisla- 
ture has  conferred  sudi  additional  Jurisdic- 
tion in  Revisal  1005,  |  1420.  The  phrase 
"property  in  controversy"  has  been  held  to 
mean  the  value  of  the  injury  complained  of^ 
or  the  amount  in  controversy.  Malloy  v. 
rayetteville,  122  N.  C,  480,  29  S.  E.  880; 
Watson  y.  Farmer,  141  N.  C.  453,  54  S.  E. 
419;  Duckworth  y.  Mull,  143  N.  C.  464,  55 
S.  B.  850.  There  is  nothing,  therefore,  in  ei- 
ther the  Constitution  or  the  statute  which 
denies  a  Justice  of  the  peace  Jurisdiction  of 
a  controversy  within  the  amounts  above  spec- 
ified, on  the  ground  that  an  action  is  equi- 
table in  its  nature;  the  only  exception  i» 
"when  title  to  real  estate  Is  in  controversy.'* 
It  has  been  held  that  the  Justice  has  Juris- 
diction of  an  equitable  defense  within  the 
prescribed  amount.  Levin  v.  Gladstein,  142 
N.  C.  494,  55  S.  B.  871,  115  Am.  St  Rep.  747. 
If  so,  he  necessarily  has  Jurisdiction  of  an 
equitable  cause  of  action  within  that  limit 

2.  Even  if  the  Justice  of  the  peace  did  not 
have  Jurisdiction,  the  case  having  gone  by 
appeal  to  the  superior  court,  that  court  has 
full  Jurisdiction.  This  has  been  held  In  Mc- 
Millan V.  Reeves,  102  N.  C.  559,  9  S.  E.  452, 
wherein  Smith,  C.  J.,  says:  "It  Is  not  ma- 
terial, to  inquire  into  the  question  of  the  Ju- 
risdiction invoked  in  initiating  the  suit  since 
any  objection  on  this  account  is  obviated  by 
the  removal  of  the  cause  into  the  superior 
court,  presided  over  by  the  Judge,  and  the 
submission  of  all  the  parties  thereto  to  his 
exercise  of  JurlsdiiCtion  in  the  premises,  as 
fully  as  if  the  action-  had  there  originated. 
As,  then,  the  court,  assuming  to  exercise  Ju- 
risdiction, did  possess  it  fully  over  the  sub- 
ject-matter of  the  action  and  the  parties  to 
it,  in  which  all  the  heirs  were  represented 
by  counsel,  the  cause  was,  in  a  strict  sense, 
coram  Judlce,  on  the  rulings  in  West  y.  Kitt- 
rell,  8  N.  C.  493,  and  Being  y.  Railroad,  87 
N.  C.  360,  even  without  the  aid  of  Laws 
1887,  c.  276,  which  sustains  the  jurisdiction 
thus  acquired  and  authorized  the  court  *to 
proceed  and  hear  and  determine  all  matters 
in  controversy  in  such  action,*"  etc. 

In  Boing  V.  Railroad,  87  N.  C.  363,  It  was 
held  that  where  the  subject-matter  of  the 
action  is  one  of  which  the  court  of  the  Jus- 
tice of  the  peace  and  the  superior  court  have 
concurrent  jurisdiction,  and  the  case  Is  car- 
ried by  appeal  to  the  superior  court  the  lat- 
ter win  retain  Jurisdiction  though  the  pro- 
ceedings in  the  court  of  the  justice  of  the 
peace  are  void  for  irregularity.  This  can 
only  be  sustained  upon  the  ground  that  the 
case,  having  gotten  into  the  superior  court 
which  has  Jurisdiction,  the  notice  of  appeal 
has  the  same  efficacy  as  the  service  of  a 
summons  in  bringing  the  defendant  into 
court  In  West  v.  Kittrell,  8  N.  C.  493,  it 
was  held  that  where  a  case  was  irregularly 
carried  to  the  superior  court  from  the  coun- 
ty court  the  fprmer  will  retain  Juris  flictlon, 
if  it  was  a  subject-matter  of  which  the  so* 
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perlor  court  woold  have  had  jurisdiction,  if 
the  action  had  originally  been  instituted  in 
that  court 

The  Jurladictlon  of  the  superior  court  la 
fixed  by  the  Constitution,  and,  when  it  has 
jurisdiction  of  the  controTersy,  upon  the 
aboTe  authorities  it  has  It  fully,  regardless 
whether  the  cause  originated  in  a  lower  court 
or  in  the  sui)erior  court  The  doctrine  of 
derivative  jurisdiction  (though  sustained  by 
some  cases),  whereby  a  case  brought  by  ap- 
peal to  that  court  Is  diiymissed,  in  order  that 
it  may  straightway  be  brought  back  by  a 
summons,  has  no  foundation  in  the  Consti- 
tution or  In  reason. 

No  plaintiff  will  subject  himself  to  the  de- 
lay and  exx)ense  of  bringing  an  action  before 
a  justice  of  the  peace  when  the  jurisdiction 
Is  clearly  In  the  superior  court  A  judgment 
by  a  justice  of  the  peace,  when  he  has  no 
jurisdiction,  would  be  a  nullity.  But  when, 
by  appeal,  the  cause  gets  into  the  superior 
court  nothing  is  to  be  gained  by  dismissing 
the  action.  The  trial  should  proceed.  If 
amendments,  or  the  defense  set  up,  bring  In 
matters  of  which  the  justice  would  not  have 
had  jurisdiction,  that  Is  no  reason  why  the 
superior  court,  having  obtained  jurisdiction 
by  the  notice  of  appeal,  should  not  proceed 
with  the  triaL 

(165  N.  a  1S6) 

FANN  V.  NOBTH  OABOIilNA  B.  CO. 

(Supreme  Oourt  of  North  Carolina.     May  8, 

1911.) 

1.  JUDOMKNT     (§  475*)— Pbobatb  Dbgbebs— 

COZfCI.USIVENESS. 

Decrees  of  probate  courts  within  their  pow- 
er and  under  jufisdicdon  of  the  subject-matter 
properly  acquired  are  generally  immune  from 
oollateral  attack. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  I  910;  Dec*  Dig.  |  475.*] 

2.  EXBCVTOKB  AND  Administbatobs  (ft  29*)^ 
AFPOINTMENI^— COLLATEKAL  ATTAOK. 

Under  Bevisal  1905,  §  16,  providing  for 
appointment  of  an  administrator  in  the  county 
where  decedent  died  domiciled,  or  in  the  county 
where,  being  a  nonresident,  he  left  assets^  etc, 
where  such  facts  appear  an  appointment  is  im- 
mune from  collateral  attack. 

[EU.  Note.—For  other  cases,  see  Ebtecutors 
and  Administrators,  Cent  Dig.  ||  178-182; 
Dec  Dig.  $  29.*] 

8.    BSXECUTOBS   AJ7D   ADinNISTBATOBS  <|   12*)~- 
JiTBISDIOTIOIT— *'ASSETS." 

A  cause  of  action  for  decedent's  negligent 
death  constitutes  "assets,"  within  Bevisal  1905, 
f  10,  providing  for  administration  in  the  county 
where  decedent  left  assets. 

[Eid.  Note. — ^For  other  caseSf  see  Executors 
and  Administrators,  Cent  Dig.  |  24 ;  Dec.  Dig. 
I  12.* 

Por  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  556-659.] 

4.  brcoutobb  and  administbatobs  (|  28*)— 
Appointment— Validity— Evidence  . 

The  legality  of  plaintiff  administrator's  ap- 
pointment being  questioned  on  the  ground  of  his 
nonresidence,  it  was  proper  to  admit  evidence 
that  he  went  to  another  state  merely  to  work, 


intending  to  return   and  retain  his  residence 
within  the  state. 

[Ed.  Note.— For  other  cases,  see  Ezecntors  and 
Administrators,  Dec.  Dig.  S  28.*] 

5.  Railroads  (§  350*)— Death  of  Pedestbian 
AT  Cbossino— Contbibutoby  Negligence— 
JuBY  Question. 

Whether  a   pedestrian    killed   at   a    street 

crossing  was  guiitj  of  contributory  negligence 

held,  under  the  evidence,  a  jury  question. 
[Ed.   Note.— For  other  cases,   see   Railroads, 

Cent.  Dig.  H  1172-1192 ;   Dec  Dig.  I  350.*] 

Appeal  from  Superior  COart,  Guilford 
County;   Daniels,  Judge. 

Action  by  R.  W.  Fann,  administrator, 
against  the  North  Carolina  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

It  appeared  In  evidence:  That  on  or  about 
June  5,  1909,  in  the  city  of  Greensboro,  the 
intestate  was  endeavoring  to  cross  the  tracks 
of  defendant  company  on  Jackson  street,  a 
public  crossing,  and  was  run  down  and  killed 
by  a  train  going  nprth  at  the  time,  being 
the  third  or  fourth  section  of  No.  36,  a  train 
hauling  fruit  to  northern  markets.  There 
were  four  tracks  at  the  crossing.  The  first 
two,  in  the  direction  from  which  intestate 
was  approaching,  being  side  tracks  parallel 
to  the  main  tracks,  the  third  was  the  main 
track  for  trains  going  north,  and  the  fourth 
was  the  main  track  for  trains  going  south 
over  defendant's  road.  That  when  intestate 
entered  on  crossing  there  was  a  long  freight 
train  of  80  or  40  cars  going  south  which 
was  passing  over  the  crossing  at  the  time, 
and  intestate,  having  passed  over  the  second 
side  track,  t^as  standing  on  the  main  track 
leading  north  waiting  for  the  freight  going 
south  to  pass.  When  in  that  position,  the 
third  or  fourth  section  of  a  fruit  train  going 
north  ran  over  and  killed  intestate.  There 
was  evidence  tending  to  show:  That  the 
freight  train  going  south  was  making  quite 
a  noise  at  the  time.  That  the  tracks  curv- 
ed Just  below  the  crossing,  and  the  approach 
from  the  south  was  to  some  extent  obscured 
by  the  freight  train,  and  that  no  signal  was 
giv^  by  the  fruit  train  which  killed  intes- 
tate except  several  signal  whistles  when  In 
2$  steps  of  deceased  and  the  train  .was  run- 
ning between  20  or  30  miles  an  hour,  faster 
than  ordinary  freight  trains.  Plaintiff  in- 
troduced two  ordinances  of  the  city  of  Greens- 
boro in  force  at  the  time,  as  follows: 

"Sec.  282.  That  It  shall  be  unlawftil  for 
any  railroad  company  to  allow  two  engines 
or  trains  to  cross  any  street  in  the  city  at 
the  same  time  from  opposite  directions.'* 

"Sec.  284.  That  no  railroad  engine  or  train 
shall  run  or  be  propelled  at  a  greater  speed 
than  twenty  miles  an  hour  within  the  city.*' 

An  issue  having  been  raised  as  to  the  legal- 
ity of  plaintiCTs  appointment  on  the  ground 
that  he  was  a  nonresident,  there  was  testi- 
mony offered  on  part  of  plaintiff  to  the  effect: 
Thai  he  had  gone  to  Durham  in  the  panic 


•For  other  cues  see  same  toplo  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezet 
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of  1888  to  get  work  temporarily  and  con- 
tinned  in  his  employment  there  as  cotton 
mill  hand  until  November,  1910.  That  he 
could  not  at  the  time  obtain  employment  in 
Greensboro,  and  his  purpose  in  going  to  Dan- 
ville was  to  stay  there  temporarily  and  try 
and  save  some  money  to  return  to  the  bakery 
business  in  Greensboro.  That  he  left  his 
property  4n  Greensboro  with  a  sister  who 
lived  there,  a  bureau,  trunk,  chairs,  and  some 
clothing,  and  a  horse  and  wagon  he  had 
used  in  the  bakery  business  and  was  keeping 
for  like  work,  when  he  was  able  to  resume 
that  business,  and  that  during  his  stay  in 
Danville  he  returned  to  Greensboro  every 
month  or  so,  remaining  at  one  time  as  much 
as  six  weeks.  On  this  point  plaintiff  testi- 
fied: "Q.  Did  you  go  to  Virginia  with  intent 
to  leave  North  Carolina,  or  did  you  con- 
sider that  your  home?  A.  This  was  my 
home.  I  just  went  there  to  work.  My  inten- 
tion was  to  come  back.  My  home  was  here. 
Q.  Did  you  go  once  with  the  intention  of 
permanently  remaining  there?  A.  Just  tem- 
porarily remaining  there.  Q.  For  what  pur- 
pose?   A.  To  save  up  money  to  start  a  bak- 
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This  evidence  as   to   the   intent   of 


plaintiff  in  leaving  North  Carolina  and  of  his 
purpose  to  return  was  admitted  over  defend- 
ant's objection,  and  exception  was  duly  not- 
ed. There  was  evidence  on  part  of  defend- 
ant company  that  the  train  was  only  going 
10  or  12  miles  an  hour  at  the  time,  and  all 
the  usual  signals  were  given ;  that  the  vision 
of  engineer  was  obscured  by  reason  of  a 
curve  below  the  crossing,  and  as  soon  as  in- 
testate was  discovered  on  the  track,  addi- 
tional signals  were  given,  emergency  brakes 
applied,  and  everything  possible  done  to 
avoid  the  result.  The  court  under  a  full, 
clear,  and  comprehensive  charge  submitted 
the  questions  raised  to  the  Jury  under  the 
foUovrlng  Issues:  "(1)  Is  the  plaintiff  the  le- 
gally appointed  and  duly  qualified  adminis- 
trator of  M.  E.  Fann?  A.  Yes.  (2)  Was 
the  intestate  of  the  plaintiff  killed  by  the 
negligence  of  the  lessee  of  the  defendant  as 
alleged  in  the  complaint?  A.  Yes.  (3)  Did 
the  intestate  of  the  plaintiff  contribute  to 
his  death  by  his  own  negligence?  A.  Yes. 
•4)  What  damage  is  the  plaintiff  entitled  to 
recover?  A.  $1,000."  Judgment  on  the  ver- 
dict for  plaintiff.  Defendant  excepted  and 
appealed,  assigning  for  error:  (1)  The  ruling 
of  the  court  on  the  question  of  evidence.  (2) 
That  the  plaintiff  should  have  been  nonsuited 
for  the  reason  chiefly  that  on  the  evidence 
Intestate  was  guilty  of  contributory  negli- 
gence. 

Wilson  &  Ferguson,  for  appellant  John 
A.  Barringer  and  T.  H.  Calyert,  for  appel- 
lee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
{1]  In  this  day  and  time,  and  under  our  pres- 
ent system,  It  seems  to  be  generally  conceded 
that  the  decrees  of  probate  courts,  when  act- 
ing within  the  scope  of  their  power,  should 


be  considered  and  dealt  with  as  orders  and 
decrees  of  courts  of  general  Jurisdiction,  and, 
where  Jurisdiction  over  the  subject-matter  of 
inquiry  has  been  properly  acqtiired,  that  these 
orders  and  decrees  are  not  as  a  rule  subject 
to  collateral  attack. 

[2]  The  facts  very  generally  recognized  as 
Jurisdictional  are  stated,  in  section  16  of  our 
Revisal  of  1905,  to  be  that  there  must  be  a 
decedent;  that  he  died  domiciled  in  the  coun- 
ty of  the  clerk  where  the  application  is  made : 
or  that,  having  his  domicile  out  of  this  state, 
he  died  out  of  the  state,  leaving  assets  In 
such  county,  or  assets  have  thereafter  oome 
into  such  county.  Having  his  domicile  out 
of  the  state,  he  died  in  the  county  of  such 
clerk,  leaving  assets  anywhere  in  the  state, 
or  assets  have  thereafter  come  into  the  state, 
and  where,  on  application  Yor  letters  of  ad- 
ministration, these  facts  appear  of  record, 
the  question  of  the  qualifications  of  the 
court's  appointee  cannot  be  collaterally  as- 
sailed. That  is  one  of  the  very  questions 
referred  to  him  for  decision.  But,  If  a  per- 
son has  been  selected  contrary  to  the  prevail- 
ing rules  of  law,  the  error  must  be  corrected 
by  proceedings  instituted  directly  for  the  pur- 
pose.   Hall  V.  Railroad,  146  N.  a  345,  59  S. 

B.  879;  Springer  v.  Sha vender,  118  N.  O.  33, 
23  S.  E.  976,  54  Am.  St.  Rep.  708;  Lyle  v. 
Siler,  103  N.  C.  261,  9  S.  B.  491;  Moore  & 
Wife  V.  Eure,  101  N.  C.  11,  7  S.  EL  471,  9  Ana. 
St  Rep.  17;  London  v.  Railroad,  88  N.  0. 
585.  And,  generally  on  the  subject,  see  Dob- 
ler  V.  Strober,  9  N.  D.  104,  81  N.  W.  37,  with 
notes  by  the  editor  in  81  Am.  St  Rep.  530- 
535;  <>oswell  on  Exrs.  &  Admrs.  p.  19  ec 
seq. 

[3]  In  the  present  case  the  deceased  was 
killed  in  Greensboro,  N.  C,  where  he  resided 
at  the  time  and  had  his  domicile.  The  cause 
of  action  is  of  itself  assets.  Vance  v.  Rail- 
road, 138  N.  C.  460,  50  S.  B.  860.  The  clerk, 
therefore,  had  full  Jurisdiction,  and  the  let- 
ters of  administration  are  not  open  to  col- 
lateral attack  in  the  present  suit 

[4]  The  question,  however,  can  hardly  be 
said  to  arise  in  this  case,  for,  under  a  cor- 
rect charge,  the  Jury  have  determined  that 
the  plaintiff  was  a  resident  of  the  state  at 
the  time  of  the  appointment,  and  the  evi- 
dence offered  by  plaintiff,  and  objected  to 
by  defendant  was  clearly  competent  and 
directly  relevant  to  the  issue.  Watson  v. 
Railroad,  152  N.  C.  215,  67  S.  B.  502.  Ap- 
proaching then  the  principal  question  pre- 
sented, this  court  in  Cooper's  Case,  140  N. 

C.  209-221,  52  S.  E.  932,  3  I*  R.  A.  (N.  S.) 
391,  endeavored  to  lay  down  certain  gen- 
eral rules,  applicable  to  injuries  at  railroad 
crossings  as  fair  deductions  from  the  cases 
considered,  as  follows:  "(1)  That  a  traveler 
on  the  highway,  before  crossing  a  railroad 
track,  as  a  general  rule,  is  required  to  look 
and  listen  to  ascertain  whether  a  train  Is 
approaching;  and  the  mere  omission  of 
the  trainmen  to  give  the  ordinary  or  statu- 

,  tory  signals  will  not  relieve  him  of  thi» 
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dnty.  (2)  That,  wbere  the  view  Is  unob- 
structed, a  traveler,  who  attempts  to  cross 
a  railroad  track  under  ordinary  and  usual 
conditions  without  first  looking,  when,  by 
doing  so,  he  could  note  the  approach  of  a 
train  In  time  to  save  himself  by  reason- 
able eflfort,  is  guilty  of  contributory  negli- 
gence. (3)  That,  where  the  view  is  obstruct- 
ed, a  traveler  may  ordinarily  rely  upon  his 
sense  of  hearing,  and  if  he  does  listen,  and 
is  induced  to  enter  on  a  public  crossing  be- 
cause of  the  negligent  failure  of  the  com- 
pany to  give  the  ordinary  signals,  this  will 
usually  be  attributed  to  the  failure  of  the 
company  to  warn  the  traveler  of  the  dan- 
ger, and  not  imputed  to  him  for  contributory 
negligence.  (4)  There  may  be  certain  quali- 
fying facts  and  conditions  which  so  compli- 
cate the  question  of  contributory  negligence 
that  it  becomes  one  for  the  Jury,  even  though 
there  has  been  a  failure  to  look  or  listen, 
and  a  traveler  may,  in  exceptional  instanc- 
es, be  relieved  of  these  duties  altogether,  as 
when  gates  are  open  or  signals  given  by 
watchmen,  and  the  traveler  enters  on  the 
crossing  reasonably  relying  upon  the  assur- 
ance of  safety." 

And  in  another  case  at  same  term  (Sher- 
rlll  V.  Railroad,  140  N.  C.  252,  52  S.  E.  940), 
applying  the  general  rule  contained  In  the 
fourth  clause.  It  was  held,  among  other 
things:  ''Negligence  having  first  been  es- 
tablished, facts  and  attendant  circumstances 
may  so  qualify  the  obligation  to  look  and 
listen,  as  to  require  the  question  of  con- 
tributory negligence  to  be  submitted  to  the 
jury,  and  in  some  Instances  the  obligation 
to  look  and  listen  may  be  altogether  remov- 
ed." And  the  facts  relevant  are  very  cor- 
rectly embodied  in  the  fourth  headnote  of 
the  case  as  follows:  "Where  the  testimony 
of  the  plaintiff  tended  to  show  that  his  du- 
ties by  contract  with  the  defendant  rail- 
road caused  him  to  work  almost  on  the  track 
and  frequently  required  him  to  be  upon  and 
across  it,  and  that  while  so  engaged  he  was 
run  over  by  an  engine  of  the  defendant 
which  had  come  upon  him  without  any 
warning,  and  which  warning  was  required 
both  by  the  custom  and  rules  of  the  rail- 
road, and  that  he  had  Just  looked  and  Us- 
toied  both  ways,  and  the  way  then  appear- 
ed dear,  held,  that  a  nonsuit  was  erroneous, 
as  the  question  of  contributory  negligence 
must  be  left  to  the  Jury  to  determine  under 
proper  Instructions."  And  the  court,  in  its 
opinion,  said,  quoting  with  approval  from 
Rodrian's  Case,  125  N.  Y.  626,  26  N.  E.  741: 
''But,  where  one  has  looked  for  an  approach- 
ing train.  It  would  not  necessarily  follow 
as  a  rule  of  law  that  he  was  remediless 
because  he  did  not  look  at  the  precise  place 
and  time,  when  and  where  looking  would 
have  been  of  the  most  advantage." 

Again,  In  Morrow's  Case,  146  N.  G.  14,  59 
S.  E.  158,  the  same  principle  was  illustrat- 
ed and  applied;  the  court  holding  that:  "It 
was  not  error  in  the  court  below,  upon  the 


question  of  contributory  negligence,  to  re- 
fuse a  motion  as  of  nonsuit  at  the  close  of 
the  evidence  which  tended  to  show  that, 
after  waiting  at  the  railroad  crossing-  on  a 
public  highway  for  about  Qve  minutes  for 
defendant's  freight  train  to  pass,  the  plain- 
tiff immediately  proceeded  to  cross  and  was 
struck  by  a  passenger  train  of  defendant 
going  in  an  opposite  direction  to  the  freight; 
that  he  did  not  know  of  the  approach  of 
the  passenger  train,  though  he  had  looked 
and  listened;  that  the  noise  and  smoke  of 
the  freight  train,  and  It  being  a  dark  and 
cloudy  evening,  about  5  o'clock,  with  fog 
arising  from  the  ground,  covered  with  sleet, 
and  there  being  no  lights,  prevented  him 
from  so  doing." 

And  like  ruling  was  made  In  Inman  Case, 
149  N.  C.  123,  62  S.  B.  878;  the  relevant 
facts  and  decision  in  the  case  being  stated 
as  follows:  "(1)  While  a  person  who  had 
voluntarily  gone  on  a  railroad  track,  where 
the  view  was  unobstructed,  and  failed  to 
look  and  listen,  cannot  recover  damages  for 
an  injury  which  would  have  been  avoided 
by  his  having  done  so,  when  the  view  Is 
obstructed  or  other  existing  facts  tend  to 
complicate  the  matter,  the  question  of  con- 
tributory negligence  may  become  one  for 
the  Jury.  (2)  Where  there  Is  evidence  tend- 
ing to  show  that  a  railroad  company  has 
several  tracks  in  a  city  over  which  the  plain 
tiff  usually  went  in  going  to  and  from  his 
work,  and  that  the  view  of  the  track  was 
obstructed,  and  plaintiff,  having  listened  for 
warnings  he  had  a  right  to  expect,  but 
which  were  not  given,  stepped  upon  the 
track  and  was  injured  by  defendant's  train 
running  at  a  much  greater  speed  than  al- 
lowed by  the  town  ordinance,  and  which 
was  unsafe  at  the  place  indicated,  the  ques- 
tion of  contributory  negligence  is  pr(H)erly 
submitted  to  the  Jury.  (3)  Whean  there  is  a 
town  ordinance  preventing  the  blowing  of 
locomotive  whistles  within  Its  limits,  the  bell 
should  be  rung  continuously  where  there  are 
numerous  tracks  and  the  conditions  and  sur^ 
roundings  render  the  running  of  trains  con- 
tinuously dangerous  to  pedestrians." 

The  same  position  has  been  reaffirmed  and 
applied  in  a  case  at  the  present  term  (Wolfe 
V.  Railroad,  70  S.  E.  993)  where  a  watchman 
at  a  crossing  was  run  on  and  injured  by 
an  engine  which  gave  no  signal  of  its  ap- 
proach, and  when  the  watchman  crossing 
the  track  In  the  discharge  of  his  duty  was 
engaged  at  the  time  in  the  effort  to  prevent 
a  traveler  from  entering  on  the  crossing  un- 
der circumstances  threatening  danger. 

[S]  An  application  of  these  authorities,  and 
the  principle  upon  which  they  rest,  to  the 
facts  presented,  fully  support  the  ruling  of 
his  honor  below,  in  submitting  the  question 
of  contributory  negligence  to  the  Jury. 
There  was  evidence  on  the  part  of  plaintiff 
tending  to  show  that  at  the  precise  time  of 
the  injury  the  plaintiff  was  standing  on  the 
main  track  for  trains  going  north,  while  a 
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'onf;  freight  train  of  defendant  company  was 
on  the  crossing  moving  south  on  the  main 
track  Jnst  ahead.  A  curve  in  the  track,  just 
bek>w,  shut  off  the  view  to  some  extent 
The  noise  of  the  passing  train  naturally  in- 
terfered with  his  hearing  when  he  was  run 
over  and  killed  by  the  third  or  fourth  sec- 
tion of  a  fast  freight  train  carrying  fruit 
to  the  northern  markets.  There  was  evi- 
dence, also,  on  part  of  plaintiff,  to  the  effect 
that  this  train  was  running  at  a  greater 
rate  of  speed  than  allowed  by  the  city  or- 
dinance, and  that  no  signals  of  its  approach 
were  given  except  the  warning  emergency 
blow  wh«a  in  25  steps  of  intestate,  and  an 
ordinance  of  the  city  was  also  in  evidence 
which  prohibited  this  train  from  entering 
on  the  crossing  at  all  till  the  freight  train 
on  the  other  track  had  crossed.  In  Inman*a 
Case,  supra,  and  in  Norton's  Case,  122  N.  O. 
910,  29  S.  B.  886,  the  existence  of  a  city  or- 
dinance, directly  bearing  on  the  occurrence, 
was  allowed  much  weight;  the  principle  be- 
ing stated  in  Norton*8  Case  as  follows:  "A 
city  ordinance  regulating  the  rate  of  speed 
of  a  railway  train  is  presumably  passed  for 
the  protection  of  the  people,  and,  when 
within  the  scope  of  the  city  charter,  has  the 
force  and  effect  of  law,  and  a  citizen  has  the 
right  to  expect  that  it  will  be  respected  and 
obeyed  by  the  railroad  corporation."  Under 
the  circumstances,  as  stated,  or  evidence 
tending  to  establish  them,  the  court,  impoe- 
ing  on  the  intestate  the  duty  of  looking  and 
listening  for  the  approach  of  trains,  and  be- 
ing careful  for  his  own  safety,  properly  sub- 
mitted the  question  of  contributory  negli- 
gence to  the  Jury,  and  there  is  no  orror  in 
the  charge  giving  the  defendant  any  Just 
ground  of  complaint.  We  have  quoted  from 
our  decisions  bearing  On  the  question  more 
at  length  by  reason  of  a  suggestion  in  argu- 
ment, at  the  present  term,  that  they  had 
been  modified  to  some  extent  by  later  deci- 
sions of  the  court,  notably  in  liHtcheirs  Case, 
15S  N.  C.  116,  68  S.  E.  1069,  and  Coleman's 
Case,  163  N.  C.  322,  69  S.  £L  261;  but  there 
is  no  conflict  in  the  cases  when  properly  un- 
derstood and  as  applied  to  the  facts  existent 
in  each,  nor  any  cliange  in  the  controlling 
principle^ 

Adverting  again  to  the  third  rule  deduced 
from  the  authorities  in  Cooper's  Case: 
"That,  whfere  the  view  is  obstructed,  a 
traveler  may  ordinarily  rely  upon  his  sense 
of  hearing,  and  if  he  does  listen,  and  is  in- 
duced to  enter  upon  a  public  crossing  be- 
cause of  the  negligent  failure  of  the  company 
to  give  the  ordinary  signals,  this  will  usual- 
ly be  attributed  to  the  failure  of  the  com- 
pany to  warn  the  traveler  of  the  danger,  and 
not  imputed  to  him  for  contributory  negli* 
gence" — ^the  same  was  applied  in  Inman'e 
Case,  where  a  pedestrian,  endeavoring  to 
pass  over  a  public  crossing,  and  having  his 
view  obstructed*  stopped  and  listened  for 


the  accustomed  signals,  and,  hearing  mine, 
he  stepped  from  behind  the  car  onto  the 
track  and  was  run  on  and  struck  by  an  en- 
gine which  approached  without  any  warning 
and  at  a  greater  rate  of  speed  than  allowed 
by  the  ordinance.  There  were  "two  steps" 
for  him  to  walk  after  he  came  into  view  of 
the  track,  but  the  case  was  submitted  to  the 
Jury,  and  in  Norton's  Case,  supra,  the  fact 
appeared  that  the  claimant  had  his  view 
obstructed,  had  listened  for  signals,  and  was 
mislead  to  his  injury,  by  the  failure  of  de- 
fendant to  give  same.  It  may  be  well  to  note 
that  these  claimants  were  not  relieved  of  the 
duty  of  properly  caring  for  their  own  safety 
as  a  matter  of  law;  but  it  was  held  only 
that  the  facts  and  circumstances  attendant 
on  the  occurrence  so  qualified  the  obligation 
that  the  question  of  their  conduct  and  Its 
effect  should  be  submitted  to  the  Jury.  In 
Coleman's  Case  the  plaintiff  testified,  it  is 
true,  that  he  had  both  looked  and  listened; 
but  he  also  stated  that  he  had  done  thib 
some  distance  back  from  the  crossing  when 
his  view  was  obstructed  by  houses,  and  that 
he  afterwards,  in  daylight,  drove  in  a  buggy, 
"with  curtains  buttoned  down  both 'sides  and 
back,"  ficross  an  open  space  of  65  feet,  af- 
fording full  opportunity  to  see  down  the 
track  the  way  the  train  came  for  three- 
four  tbs  Qf  a  mile  and  without  any  effort  to 
further  look  or  listen.  There  was  nothing 
here  to  qualify  his  obligation  to  care  for  his 
own  safety,  and  recovery  was  denied.  In 
Mitchell's  Case  a  deaf,  and  dumb  negro,  fa- 
miliar with  the  schedule  of  the  trains  and 
a  frequenter  of  the  train  yards,  walking  to- 
wards the  crossing  J\ist  at  the  time  when 
a  train  was  scheduled  to  arrive,  stopped 
where  a  box  car  obstructed  his  view,  and 
then,  with  11  feet  of  clear  space,  walked 
across  the  track,  without  looking.  Just  as  a 
fast  train  approached,  and  was  struck  and 
permanently  Injured.  There  was  no  evidence 
that  plaintiff  had  listened  for  signals,  and, 
hearing  none,  was  induced  to.  venture  on  the 
track  for  that  reason,  as  in  Inman's  Case 
and  In  Norton's  Case.  There  was  nothing 
shown  to  distract  his  attention.  The  fact 
that  he  was  deaf  should  have  quickened  his 
obligation  to  look  more  carefully,  as  held 
in  Foy  V.  Winston,  126  N.  C.  381,  35  S.  E. 
609.  Nothing  appeared  titierefore  to  qualify 
the  duty  upon  him  to  care  for  his  own  safe- 
ty, and  recovery  In  that  case  was  also  de- 
nied. 

As  heretofore  stated,  on  the  precise  facts 
existent  in  each  ease,  our  decisions  are  in 
accord  on  the  question  presented,  and,  when 
properly  applied,  sustain  the  ttiaX  Jixdge  in 
submitting  the  question  of  oohtributory  ne8> 
ligence  to  the  Jury. 

There  is  no  error,  and  the  Judgment  Is 
therefore  affirmed. 

No  error. 


N.0|) 
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(166  N.  O.  128) 

COSTNl&B  et  aL   t.  PIEDMONT  COTTON 

MILLS  CX). 

Appeal  of  RUDISILL  et  al. 

{Supreme  Court  of  North  Carolina.     May  8, 

1911.) 

L  OoBPOHATiONS     (I     665*)  — Insolvency — 

ClJkIMS--E6TATB— ttBCOVEBY  BT  TBUSTES. 

A  tmatee  who  wrongfully  loaned  trust 
funds  to  a  corporation  of  which  he  was  secre- 
tary, treasurer,  and  director  may,  on  the  in- 
solvency of  the  corporation,  recover  his  pro  rata 
part  in  the  distribution  of  the  corporate  assets 
as  airainst  the  objection  that  he  and  the  cor- 
poration were  in  pari  delicto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dis.  i  505.*] 

2.  CospoBATioNs  (I  666*)— Insolvency— Pbi- 

OKZTY  OF  CLAUCa— TEUBT  D9TAT»— RBOOVBBY 
BY  TBU8TEB. 

A  trustee  who  wrongfully  loaned  trust 
funds  to  a  borrower  who  became  insolvent  was 
not  entitled  to  any  priority  in  payment  over 
-other  creditors,  though  a  part  of  the  money  was 
used  by  the  insolvent  in  the  payment  of  em- 
ployes, but  more  than  60  days  before  the  receiv- 
ership, and  in  the  purchase  of  coal  sold  by  the 
receiver,  and  in  the  purchase  of  cotton  spun  into 
yam. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  566.*] 

3.   SUBBOOATION   ({  36*)— BlOHT  TO  SUBBOQA- 
TION. 

The  right  of  subrogation  does  not  exist  in 
favor  of  a  trust  fund  which  has  been  wrongfully 
loaned  by  a  trustee,  and  the  loan  is  a  simple 
^ebt,  the  right  of  subrogation  being  merely  to 
subject  the  indebtedness  due  the  trustee  by  rea- 
son of  such  loan  in  priority  to  other  creditors 
of  the  trustee,  and  not  to  ot^ier  creditors  of 
the  borrower. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Dec.  Dig.  S  36.*] 

4.  Tbustb  (5  366*)— Management  op  Trust 
EtasT ATE— Right  to  Follow  Tbust  Funds. 
The  right  of  a  cestui  9ue  trust  to  follow  a 
trust  fund  exists  only  agamst  the  trustee  or  a 
third  person  who  has  the  fund,  or  against  prop- 
•erty  bought  therewith,  and  not  as  against  other 
creditors  of  one  who  has  borrowed  the  trust 
fund  and  spent  it 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Di*.  I  85a*] 

a.   SubBOOATION   (I  23*)— BlOBT  TO  SUBBOOA- 

tion. 

Where  a  trustee  who  wrongfully  loaned 
tniBt  funds  to  a  borrower  who  became  insolvent 
paid  his  cestui  que  trust,  he  had  no  right  of 
subrogation  because  of  any  application  made 
■by  the  borrower  of  the  funds  borrowed. 

[EJd.  Note.— For  other  cases,  see  Subrogation, 
De&  Dig.  §  23.*] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;   liong.  Judge. 

Proceedings  by  A.  Costner  for  the  allow- 
ance of  a  claim  against  the  Piedmont  Cotton 
Mills  Company,  an  insolvent  corporation. 
From  an  order  allowing  the  claim,  declaimed 
a  first  lien,  L.  N.  Rudisell  and.  another  ap- 
peal.   Reversed  and  remanded. 

A.  li.  Qnickel,  for  appellants.  W.  C.  Feim- 
«ter«  for  app^ee. 

CX4ARK,  C.  J.  The  plaintiff  CoBtner  loan- 
ed a  trust  fund  of  $1,400,  which  he  held  as 


trustee  in  bankruptcy,  to  tiie  defendant  Cot- 
ton Afllls  Company,  of  which  he  was  secre- 
tary and  treasurer  and  one  of  the  directors. 
The  defendant  company,  becoming  Insolvent, 
was  placed  in  the  hands  of  a  receiver,  and 
this  is  an  appeal  from  the  order  of  the 
judge  allowing  the  motion  made  by  Costner 
to  have  the  aforesaid  sum  of  $1,400  declar- 
ed a  first  lien  to  be  paid  out  of  the  first 
proceeds  in  the  hands  of  a  receiver. 

[1]  The  investment  of  the  trust  fund  by 
Costner  was  without  the  order  of  any  conrt, 
and  was  wrongful.  We  cannot,  however,  as- 
sent to  the  proposition  of  the  appellants  that 
the  plaintiff  is  entitled  to  recover  nothing  on 
account  of  said  debt  on  the  ground  that  the 
parties  are  in  pari  delicto.  The  defendant 
company  received  and  used  the  money,  and 
It  wodld  be  against  good  conscience  to  hold 
that  it  is  not  liable  for  the  debt  It  bor- 
rowed the  money,  and  nsed  it  It  does  not 
lie  in  its  mouth  to  say  now  that  the  plain- 
tiff had  no  right  to  lend  it  Wetmore  v. 
Porter,  92  N.  Y.  76;  Zimmerman  v.  Kinkle, 
108  N.  Y.  287,  16  N.  B.  407. 

[2]  On  the  other  hand,  we  know  of  no 
principle  upon  which  the  plaintiff  who  has 
made  a  wrongful  conversion  of  trust  funds 
is  entitled  to  any  priority  in  payment  over 
other  creditors  of  an  insolvent  debtor.  This 
would  be  to  reward  him,  and  save  him  harm* 
less  on  account  of  his  own  wrongdoing.  It 
Is  true  that  part  of'  the  money  was  used  by 
the  defendant  company  In  the  payment  of 
employ^,  and  a  part  in  the  purchase  of  coal 
which  was  sold  by  the  receiver  and  part  in 
the  purchase  of  cotton,  which  has  been  spun 
up  into  yam.  The  payment  of  the  employes 
was  made  more  than  60  days  prior  to  the 
receivership,  and,  even  if  there  was  a  right 
to  subrogation,  there  would  be  no  priority^  as 
to  that 

[3]  But  independent  of  that,  the  right  of 
subrogation  does  not  exist  in  behalf  of  a 
trust  fnnd  which  has  been  wrongfully  loan- 
ed by  a  trustee.  It  is  simply  a  debt,  which, 
like  any  other  debt,  must  share  in  the  dis- 
tribution in  its  class,  and  the  cestuls  que 
trustent  must  look  to  the  trustee  to  recover 
any  shortage  in  the  fund,  resulting  from 
his  wrongful  act.  Neither  they  nor  the  trus- 
tee can  recoup  themselves  for  any  loss  at  the 
expense  of  the  other  creditors  of  the  debtor. 

f4]  The  right  of  a  cestui  que  tmst  to  fol- 
low the  fund  exists  only  against  the  trustee 
himself  or  a  third  party  who  has  the  fund 
in  hand  Or  against  the  property  bought 
therewith.  This  right  does  not  exist  as 
against  the  other  creditors  of  one  who  has 
borrowed  the  money  and  spent  It  The  right 
of  subrogation  is  to  subject  the  indebtedness 
due  the  trustee  by  reason  of  such  loan  in 
priority  to  other  creditors  of  •  the  *  trustee, 
but  not  in  priority  to  other  creditors  of  the 
debtor  to  the  trustee. 

[fi]  Here  there  can  be  no  subrogation  for 
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tbe  farther  reason  tliat  Costner  has  paid  his 
cestuls  que  trustent,  and  he  has  no  right  of 
snbrogatlon  because  of  any  application  made 
by  the  borrower  of  tbe  money  borrowed. 
His  rights  certainly  are  no  greater  nor  less 
than  If  he  had  loaned  his  own  money. 

The  Judgment  must  be  set  aside  and  the 
cause  remanded,  to  the  end  that  the  debt 
may  receive  Its  pro  rata  part  in  the  distri- 
bution of  the  assets  of  the  Insolvent  cor- 
poration in  the  debts  of  Its  class. 

Reversed. 


(156  N.  C.  90) 

SHELL  ▼.   ROSBMAN. 

(Supreme  Court  of  North  Carolina.     Biay 

3,    1911.) 

1.   B^AUD  (§  20*)— MiSBEPBESENTATIONS  CON- 

CEBNiNa    Quantity    of    Land— Riqht    to 

Relt. 

A  purchaser's •  right  to  recover  damages  for 
misrepresentation  that  land  contained  108  or  113 
acres,  whereas  it  actually  contained  88  acres 
only,  is  not  defeated  because  the  comers  after- 
wards embraced  in  his  deed  were  shown  to 
him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S§  17.  18;    Dec  Dig.  S  20.*] 

2.  Fraud  (S  20*)— Reliance  on  Misbepbe- 
sentations. 

A  purchaser  of  land  must  guard  himself 
against  defects  In  title,  quantity,  and  incum- 
brances, and  has  no  legal  remedy  for  damages 
where  he  is  guilty  of  negligent  failure  to  use 
proper  diligence;  but  he  can  recover  for  mis- 
representations by  the  vendor,  reasonably  re- 
lied upon  and  constituting  a  material  induce- 
ment to  the  contract,  if  they  were  false  to  the 
vendor's  knowledge,  and  caused  damage  to  tbe 
purchaser,  and  if  the  latter  has  acted  with 
ordinary  prudence. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  Si  17,  18;    Dec  Dig.  S  20.*] 

3.  Fbaud  (S  58*)— Misbepbesentations— Ev- 
idence—SurFiciENCY. 

Evidence  held  to  show  fraudulent  misrep- 
resentations by  a  vendor  concerning  quantity 
of  land  sold,  affording  an  action  for  deceit. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  IS  55-59;    Dec.  Dig.  S  58.*] 

4.  Eyidencb  (§  588*)— Inconsistent  Statb- 
hents  of  Witness— Effect. 

A  witness'  statement  on  cross-examination 
88  to  a  material  matter,  conflicting  with  his 
testiiflony  in  chief,  affects  his  credibility  only, 
and  does  not  warrant  withdrawing  his  evidence 
from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2437;   Dec  Dig.  |  588.*] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;   J.  S.  Adams,  Judge. 

Action  by  John  W.  Shell  against  M.  L 
Roseman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

This  action  Is  to  recover  damages  for  a 
false  and  fraudulent  representation  in  the 
sale  of  land.  Tbe  plaintiff  offered  evidence 
tending  to  prove  that  the  defendant  agreed 
to  sell  him  a  tract  of  land,  known  as  the 
Christopher  place,  for  $1,600 ;  that  the  plain- 
tiff did  not  know  the  boundaries  of  this 
place;    that  the  defendant  agreed  to  have 


the  land  surveyed  before  the  deed  was  made, 
and  to  notify  the  plaintiff,  so  that  he  might 
be  present  at  the  survey;  that  the  defend- 
ant had  the  survey  made,  but  gave  no  notice 
to  the  plaintiff,  and  by  the  survey  there  were 
found  to  be  108  acres  In  the  Christopher 
place,  and  88  acres  In  the  deed  afterwards 
made  to  the  plaintiff ;  that  after  the  survey 
the  defendant  showed  the  plaintiff  certain 
corners  and  made  the  deed  according  to  those 
comers,  but  did  not  show  him  the  comers  of 
the  Christopher  place,  and  did  not  tell  him 
the  comers  shown  to  him  did  not  embrace 
all  of  the  place ;  that  the  defendant  made  the 
deed  to  the  plaintiff,  conveying  88  acres,  a 
part  of  the  Christopher  place,  and  In  the 
deed  it  is  stated  that  It  contains  113  acres, 
more  or  less,  and  the  plaintiff  swears:  "I 
relied  on  his  (defendant's)  statement  that 
Exhibit  B  (the  deed  made  by  defendant  to 
the  plaintiff)  covered  all  of  the  Christopher 
place,  and  that  there  were  113  acres."  There 
was  evidence  to  the  contrary,  and  on  cross- 
examination  the  plaintiff  said:  "I  don*t  re- 
member his  telling  me  how  many  acres  there 
were  in  the  tract.  It  was  always  spoken  of 
as  113  acres."  There  was  a  verdict  for  the 
plaintiff,  and  the  defendant  appealed. 

W.  D.  Turner  and  J.  B.  Armfleld,  for  ap- 
pellant 

ALLEN,  J.  The  defendant  relies  on  two 
exceptions  In  his  brief,  and  all  others  are 
waived.  The  first  Is  to  the  refusal  to  charge 
that  there  was  no  evidence  of  fraud,  and  the 
second  to  failure  to  give  the  following  in- 
struction: *'If  the  jury  shall  find  from  the 
greater  weight  of  the  evidence  that,  before 
the  delivery  and  acceptance  of  the  deed  from 
the  defendant  to  plaintiff,  the  plaintiff  andL 
the  defendant  went  upon  and  looked  over 
the  land,  and  that  the  defendant,  Roseman, 
showed  to  the  plaintiff.  Shell,  the  lines  and 
corners  of  the  land  defendant  was  selling  to 
plaintiff,  and  If  tbe  jury  shall  further  find 
from  the  greater  weight  of  evidence  that  the 
deed  delivered  by  Roseman  and  accepted  by 
Shell  covered  the  Identical  lands  so  pointed 
out,  and  the  Identical  lines  and  boundaries, 
and  that  the  plaintiff,  at  the  time  of  the  ac- 
ceptance of  the  deed,  knew  what  land  he  was 
getting  and  the  lines  and  boundaries  thereof,, 
then  you  will  answer  the  second  Issue,  *No.'  " 

The  two  exceptions  present  only  one  ques- 
tion for  determination,  and  that  Is,  was  there 
evidence  of  fraud,  fit  to  be  submitted  to  the 
jury,  because  the  facts  embodied  in  the  pray- 
er, the  basis  of  the  second  exception,  were 
admitted  by  the  plaintiff ;  and  if,  upon  these 
facts,  in  connection  with  the  other  evidence, 
the  jury  must  answer  the  second  issue,  "No,"^ 
there  was  no  evidence  of  fraud. 

[1]  We  do  not  think  It  was  necessarily 
fatal  to  the  action  of  the  plaintiff  that  the 
comers,  afterwards  embraced  In  his  deed, 
were  shown  to  him.    If  he  had  known  tbe 
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comers  of  the  Clirlstopher  place,  or  had 
known  there  were  only  88  acres  within  the 
lines  shown  him,  he  could  not  recover,  be- 
cause under  these  circumstances  he  would 
not  have  been  misled,  but  there  is  no  evi- 
dence that  he  knew  either  of  these  facts,  and 
it  is  requiring  too  much  to  say  he  must  have 
known  the  acreage,  because  he  saw  the  land 
and  knew  the  comers.  Men  of  Intelligence 
and  experience  will  frequently  differ  widely 
as  to  the  acreage  of  a  tract  of  land  of  70  or 
100  acres,  and  the  fact  that  one  has  relied 
on  a  statement  that  there  are  108  or  113 
acres  in  a  tract  of  land  containing  88  acres, 
which  he  has  seen,  would  not  be  such  neg- 
ligence as  would  defeat  a  recovery,  particu- 
larly when  it  Is  known  that  the  party  mak- 
ing the  statement  has  recently  surveyed  the 
land. 

[2]  The  rule  applicable  to  cases  like  this 
is  clearly  and  accurately  stated  In  Etherldge 
V.  Veraoy,  70  N.  C.  724:  "In  all  contracts 
for  the  sale  of  land,  it  Is  the  duty  of  the 
purchaser  to  guard  himself  against  defects 
of  title,  quantity,  Incumbrances,  and  the  like ; 
and  if  he  falls  to  do  so  It  Is  his  own  folly,  for 
the  law  win  not  afford  him  a  remedy  for  the 
consequences  of  his  own  negligence.  'If,  how- 
ever, representations  are  made  by  the  bar- 
gainor, which  may  reasonably  be  relied  upon 
by  the  purchaser,  and  they  constitute  a  ma- 
terial inducement  to  the  contract,  and  are 
false  within  the  knowledge  of  the  party 
making  them,  and  cause  loss  and  damage  to 
the  party  relying  on  them,  and  he  has  acted 
with  ordinary  pmdence  in  the  matter,  he  Is 
entitled  to  relief."  And  this  Is  approved  In 
Woodbury  v.  Evans,  122  N.  C.  781,  30  S.  E. 
2.  The  same  principle  is  stated  in  refer- 
ence to  a  contract  for  the  sale  of  land  in  Foy 
V.  Houghton,  86  N.  0.  173:  *'If  there  is,  on 
the  part  of  the  vendor,  any  act  of  actual  mis- 
representation, or  other  positive  fraud,  In 
regard  to  a  material  matter  reasonably  re- 
lied on,  then  the  purchaser  will  be  afforded 
relief;  otherwise  the  maxim,  caveat  emptor, 
applies  In  all  courts,  whether  of  law  or 
equity." 

[3]  Gulded-'by  these  authorities — ^and  many 
others  could  be  cited  to  the  same  effect — we 
think  there  was  evidence  of  fraud,  and  it 
was  for  the  Jury  to  determine  its  reliability. 
There  was  evidence  that  the  defendant  agreed 
to  sell  the  plaintiff  the  Christopher  place  for 
$1,600,  and  represented  that  there  was  an 
acreage  of  113  acres ;  that  he  agreed  to  have 
the  land  surveyed  and  to  notify  the  plaintiff 
of  the  time  of  the  survey  that  he  might  be 
present ;  that  he  had  the  land  surveyed,  but 
did  not  notify  the  plaintiff,  who  was  not 
present  at  the  survey;  that  by  the  survey 
he  found  that  the  Christopher  place  contain- 
ed 108  acres,  and  that  he  ran  a  line  cutting 
off  about  20  acres  of  the  place ;  that  he  took 
the  plaintiff  to  the  land  and  showed  him  the 
comers  of  the  land  which  he  embraced  in  his 


deed,  containing  88  acres;  that  he  repre- 
sented these  corners  to  be  the  comers  of  the 
Christopher  place,  and  did  not  tell  the  plain- 
tiff he  had  cut  off  the  20  acres;  that  after 
the  survey  he  represented  that  there  were 
113  acres  in  the  deed  he  made  to  the  plaintiff, 
and  that  he  so  stated  In  the  deed;  that  the 
plaintiff  did  not  know  the  boundaries  of  the 
Christopher  place,  nor  the  acreage  of  the 
place  conveyed  to  him,  and  relied  on  the  rep- 
resentations of  the  defendant. 

If  so,  there  was  evidence  that  the  defend- 
ant made  a  representation  which  was  ma- 
terial to  the  contract,  false  within  his  knowl- 
edge; and  relied  on  by  the  plaintiff,  and,  we 
think,  not  unreasonably  relied  on,  In  view  of 
the  fact  that  the  plaintiff  knew  that  the  land 
had  been  surveyed  for  the  defendant  a  few 
days  before.  We  attach  much  Importance  to 
this  circumstance,  as  it  distinguishes  this 
case  from  those  where  there  is  an  expression 
of  opinion  or  a  statement  as  to  the  supposed 
acreage  of  a  tract  of  land,  which  could  not 
be  made  the  basis  of  a  cause  of  action. 

[4]  We  are  not  Inadvertent  to  the  fact  that 
the  plaintiff  made  a  statement  on  cross-exam- 
ination, as  to  a  material  matter,  apparently 
in  conflict  with  his  evidence  when  examined 
in  chief,  but  this  affected  his  credibility 
only,  and  did  not  justify  withdrawing  his 
evidence  from  the  jury.  Ward  v.  Manf.  Co., 
123  N.  C.  252,  31  8.  E.  495.  The  meaning 
of  the  statement  itself,  as  presented  In  the 
record,  is  not  very  clear,  when  considered  in 
connection  with  the  sentence  which  follows. 
If  the  plaintiff  had  stated  on  cross-examina- 
tion that  he  was  mistaken  as  to  some  state- 
ment made  on  his  first  examination  and 
wished  to  correct  it,  the  rule  would  be  dif- 
ferent 

We  find  no  error. 

No  error. 


(156  N.  O.  96) 

BONET  V.  ATLANTIC  COAST  LINE  B.  CO. 

(Supreme  Court  of  North  Carolina.     May 

3,  1911.) 

1.  Evidence   (§   535*)— Opinion   Evidence— 
Admissibility. 

In  the  absence  of  a  finding  or  admission 
that  a  witness  is  an  expert,  the  exclusion  of 
a  question  calling  for  expert  testimony  is  not 
erroneous. 

[Eid.    Note.— For   other  cases,   see  Evidence. 
Dec  Dig.  S  535.*] 

2.  Evidence   (§   493*)— Opinion   Evidence— 
Sxtbject-Matteb. 

The  opinion  of  a  witness,  not  present  at 
the  accident,  is  not  admissible  as  to  what 
wonld  have  been  the  effect  on  a  train  and  its 
engineer,  if  the  latter  had  only  been  running 
six  miles  an  hour,  as  the  rules  required,  when 
he  ran  into  a  train  slowly  moving  in  the  same 
direction,  trying  to  get  out  of  the  way;  the 
jury  being  equally  competent  to  form  an  opin- 
ion. 

[E3d.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  §S  2275-2282;    Dec.  Dig.  S  493.*] 
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3.  A^PKAZ.  AND  Eb«ob  (S  1032*)— EzcLrsioN 
OF  BviDENOB-— Harmless  Ebbor^Bubden 
OF  Showing  Prejudice. 

A  party  complaiaing  of  the  exclusion  of 
a  qoestfon  asked  a  witness,  who  does  not  show 
what  the  answer  would  have  been,  does  not 
show  that  he  was  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  4047-4051;  Dec.  Dig.  | 
1032.*] 

4.  Master  and  Servant  (S  296*)— Injttrt  to 
Servant— Contributory  Negligence— In- 
structions. 

In  an  action  for  the  death  of  a  servant, 
requested  instructions  submitting  the  issue  of 
decedent's  contributory  negligence  are  properly 
modified  by  adding  the'  element  that  the  acts 
relied  on  to  show  contributory  negligence  must 
have  been  the  proximate  cause  of  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  $  1193;    Dec.  Dig.  S  296.*] 

5.  Master  and  Servant  (§|  265,  291*)— In- 
,  JURY  TO  Servant  —  Contributory  Nboli- 

GENCB--I68UES.  ^ 

A  defendant,  in  an  action  for  the  negli- 
gent death  of  a  servant,  must  allege  and  prove 
contributory  negligence,  and  instructions  on 
contributory  negligence  must  be  limited  to  the 
facts  alleged  and  proved. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceqt  Dig.  i  908;    Dec.  Dig.  {{  265, 

6.  Master  and  Servant  (S  289*)— -Injury  to 
Servant— Question  for  Jury. 

Where,  in  an  action  for  the  death  of  an 
en^neer  running  into  an  oiaen  switch  and  col- 
liding with  a  train,  the  evidence  showed  that 
the  injury  occurred  in  the  nighttime  in  a  rail- 
road yard  where  there  were  numerous  tracks 
and  switches,  the  question  whether  by  ordinary 
care  decedent  could  have  discovered  the  ab- 
sence of  any  light  at  the  switch  in  time  to 
have  stoppea  the  train  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  289.*] 

7.  Master  and  Servant  (SS  235,  289*)— In- 
jury TO  Servant— Negligence-Contrib- 
utory Negligence. 

An  engineer  running  a  first-class  train  on 
the  main  line  may  assume  that  the  companv 
has  performed  its  duty  to  have  tb^  track 
through  its  yard  clear  five  minutes  before  his 
train  reaches  a  switch,  and  that  if  there  is 
danger  that  it  will  turn  the  danger  signal  to 
the  main  line,  and  whether  such  an  engineer, 
who  knew  that  there  was  no  light  at.  a  switch 
and  who  did  not  stop  his  train,  failed  to  ex- 
ercise ordinary  care  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  710-722;  Dec.  Dig.  §§ 
235,  2^.*] 

8.  Masteb  and  Servant  (§S  247,  248*)— In- 
jury TO  Servant  —  Contributory  Negli- 
gence. 

The  negligence  of  a  servant  Is  not  con- 
tributoiy  negligence  defeating  an  action  for 
his  deatn,  unless  it  is  the  cause  of  the  accident, 
or  unless  the  master,  by  the  exercise  of  ordi- 
nary care,  <:ould  not  have  averted  the  injury, 
notwithstanding  the  servant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  795-804 ;  Dec.  Dig.  $$ 
247,  248.*] 

9.  Master  and  Servant  (§  296*)— Injury  to 
Servant  —  Contributory  Negligence  — 
Proximate  Cause. 

Where,  •  in  an  action  for  the  death  of  an 
en^eer  running  into  an  open  switch  and  col- 
lidmg  with  another  train,  the  evidence  showed 
that  an  employ6  was  at  the  switch  and  knew 
it  was  broken  when  decedent's  train  was  1% 


miles  distant,  that  the  employ^  could  have 
turned  the  red  light  to  the  main  line,  but 
failed  to  do  so,  and  that  if  he  had  done  so  the 
engineer  could  have  seen  it  in  time  to  have 
stopped  the  train,  that  the  mlea  of  liie  com- 
pany provided  that  the  absence  of  any  light  at 
a  switch  was  notice  of  danger,  and  that  the 
engineer  did  not  regard  the  rule,  there  was  ev- 
idence from  which  it  might  be  found  that  the 
negligent  failure  to  display  the  red  light  at 
the  switch  was  the  proximate  cause  of  the  ac- 
cident, notwithstanding  the  absence  of  any 
light  at  the  switch,  and  the  engineer's  failure 
to  consider  that  fact  as  notice  of  danger,  wai> 
ranting  the  refusal  of  an  instruction  that  dis- 
obedience of  the  rules  would  be  contributory 
negligence  barring  recovery  for  the  engineer's  ' 
death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  290.*] 

10.  Negligenob  (§  122*)  -^  Oohtbibutobt 
Negligence— Burden  of  Prooe. 

One  relying  on  contributory  negligence 
must  prove  facts  from  which  the  inference  of 
contriDutory  negligence  must  be  drawn  by  men 
of  ordinary  reason. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  U  221-223,  229-234;    Dec.  Dig.  | 

11.  Master  and  Servant  (I  265*)— Injury 
TO  Servant— Negligence— RES  Ipsa  Loq- 
uitur. 

That  an  engineer  ran  his  train  into  an 
open  switch  and  collided  with  another  train 
raised  a  presumption  of  actionable  negligence 
of  the  railway  company,  justifying  the  jury  in 
finding  negligence,  unless  satisfied  on  all  the 
evidence  that  there  was  none. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  %  881;    Dec.  Dig.  f  265.*} 

12.  Master  and  Servant  (§  296*)— Contrib- 
utory Negligence— Last  Clear  Chance. 

Where  there  is  evidence  that  though  a 
servant  was  negligent  the  master  had  the  last 
clear  chance  to  avoid  .injuring  him,  the  court 
must  submit  the  issue  of  liability  of  the  mas- 
ter on  the  theory  of  last  clear  chance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cetit  Dig.  (  1194;  Dec.  Dig.  f: 
296.*] 

13.  Master  and  Servant  (|  278*)— Injury 
to  Servant— Negligence. 

In  an  action  for  the  death  of  an  engineer 
running  his  train  into  an  open  switch*  and  col- 
liding with  another  train,  evidence  held  to  jos- 
tify  a  finding  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  278.*] 

14.  Master  and  Servant  (J  281*)— li^^JURY 
TO  Servant— CbNTRiBUTORY  Negligence. 

In  an  action  for  the  death  of  an  engineer 
running  his  train  into  an  open  switch  and  col- 
liding with  another  train,  evidence  held  to  jua- 
tifv  a  finding  that  the  light  giving  notice  of 
safety  was  turned  on  the  main  line,  so  that 
the  rule  of  the  company  that  the  absence  of 
a  light  must  be  regarded  as  a  stop  signal  did 
not  affect  the  right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  S  281.*] 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  CottrU  Dui^in  Oodik 
ty;    Whedbee,  Jndge. 

Action  by  E.  Boney,  administrator  ot  Q.. 
W.  Boney,  deceased,  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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This  ifl  an  action  to  recover  damages  for 
the  killing  of  tbe  plalntilTs  intestate  by  the 
d^endant 

The  plaintur  alleges  that  his  intestate,  Q. 
W.  Boney,  was  in  the  employment  of  the  de- 
foidant  as  engineer,  and  that  he  was  killed 
on  the  main  line  of  the  defendant  near  Sonth 
Bocky  Mount,  while  on  duty,  at  2  :dO  o'clock, 
a.  m.  of  Noyember  6,  1907,  by  mnning  into 
an  open  switch  and  coming  in  collision  with 
another  train.  The  plaintiff  alleges  various 
acts  of  negligence  on  the  part  of  the  defend- 
ant. The  defendant  denies  that  it  was  neg- 
ligent, but  admits  that  the  Intestate  was 
killed  while  on  duty  in  the  manner  alleged. 

The  defendant  also  pleads  contributory 
negligence  as  follows:  For  a  further  de- 
fense: 

First.  That  the  plaintiff's  intestate  was  a 
locomotive  engineer,  and  at  the  time  of  his 
death  was  engineer  on.  a  passenger  train  run- 
ning from  Florence,  S.  C,  to  Bocky  Mount 
and  beyond;  that  the  printed  schedule  con- 
taining the  time-table  of  the  defendant'^  dif- 
ferent trains,  and  also  the  rules  and  regula- 
tions to  be  observed  by  conductors  and  en- 
gineers running  their  several  trains,  are  fur- 
nished when  issued  to  all  of  its  conductors 
and  engineers ;  that  the  time-table  and  sched^ 
nle  which  was  in  force  and  effect  at  the  time 
mentioned  in  the  complaint  was  numbered  10 
and  went  into  effect  September  15,  1907,  at 
one  minute  past  12  a.  m.;  that  this  sched- 
ule or  time-table  contained  the  following 
rules  and  regulations:  "AU  trains  passinp 
throuffh  Rocky  Mount  and  South  Bocky 
Mount  uHll  approach  passenger  station  ol 
Rochy  Mount,  N»  d  C.  main  line  crossover, 
crossover  at  Bassett  street  telegraph  office, 
South  Bocky  Mount  and  middle  yard  cross- 
over, under  full  control,  expecting  to  find 
tracks  occupied.  Trains  vHU  not  exceed  siai 
miles  per  hour  passing  these  points."  That 
the  collision  mentioned  in  the  complaint  hap- 
pened at  one  of  the  points  mentioned  in  the 
said  rules  above  quoted.  A  copy  of  this 
schedule  containing  the  said  rules  and  reg- 
ulations was  duly  given  and  furnished  to 
the  plaintiff's  intestate  at  the  time  or  before 
the  said  schedule  and  regulations  and  rules 
went  into  effect,  and  it  was  his  supreme  duty 
to  Inform  himself  of  all  rules  and  regulations 
and  the  time-table  applying  to  his  district, 
and  in  particular  to  carefully  obey  and  con^ 
ply  with  the  rules  and  regulations  above 
quoted*  That  in  addition  to  this  the  follow- 
Ing  rule  was  issued  from  the  transportation 
department:  "Rocky  Mount,  N.  C,  Sept.  9, 
1907.  BnUetin  No.  la  C.  &  B.  and  All  Con- 
cerned :  All  trains  passing  Rocky  Mount  and 
South  Rocky  Mount  will  approach  passenger 
station  at  Rocky  Mount,  N.  &  C.  main  line 
crossover,  crossing  at  Bassett  street  telegraph 
office,  Sonth  Rocky  Mount  and  middle  yard 
crossover,  under  full  control,  expecting  to 
find  track  occupied.  Trains  will  not  exceed 
«ix  miles  per  hour  passing  these  points.. 
W.  B.  Darrow,  Superintendent  Transporta- 


tion. Richmond,  Manchester,  Weldon,  Rocky 
Mount,  South  Rocky  Mount,  Pinners  Point, 
Tarboro,  Contentnea,  Wilmington,  Florence, 
Selma." 

Second.  Defendant  further  alleges  that  the 
plaintiff's  intestate  was  guilty  of  negligence 
which  directly  contributed  to  bring  about  the 
Injury  complained  of  In  the  complaint  in 
that  the  plaintiff's  intestate,  while  approach- 
ing the  point  where  the  accident  occurred, 
was  given  the  danger  or  stop  signal  by  wav- 
ing a  lantern  in  the  usui^  manner  and  ac- 
knowledged the  same  with  his  whistle,  but 
failed  to  stop  his  train  in  time  to  avoid,  the 
accident;  that  if  plaintiff's  Intestate  had 
obeyed  the  instructions  given  in  the  schedule 
or  time-table  and  bulletin  herein  above  men- 
tioned he  could  have  stopped  his  train  in 
time  to  have  avoided  the  accidoit,  but  that 
at  the  time  he  was  disobeying  and  violating 
the  said  rules'  and  regulations  and  instruc- 
tions aforesaid,  and  running  at  a  very  high 
rate  of  speed  betwe^i  40  and  50  miles  per 
hour. 

The  following  facts  seem  to  be  undisputed : 
(1)  That  the  intestate  was  running  a  first- 
class  passenger  train,  as  engineer,  at  the 
time  he  was  killed,  on  the  main  line  of  de^ 
fendant ;  that  the  train  was  going  north  and 
the  tra(^  was  straight  for  more  than  two 
miles.  <2)  That  he  was  killed  by  running 
into  an  open  switch,  and  colliding  with  an- 
other train.  (3)  That  as  he  approached  the 
switch  his  train  was  running  at  the  rate  of 
30,  85,  or  40  miles  an  hour.  (4)  'Riat  the 
rules  of  the  defendant  required  him  to  ap- 
proach this  switch  at  six  miles  an  hour.  (5) 
That  a  switch  lamp  was  maintained  at  this 
switch,  with  a  white  and  red  light,  and  when 
the  white  light  was  turned  to  the  track  it 
Indicated  safety,  and  that  the  switch  was  all 
right  for  the  main  line,  and  the  red  light  In* 
dicated  danger.  (0)  That  the  following  rules 
were  in  force: 

"Rule  13,  page  15.  Any  object  waved  vlo>> 
lently  by  any  one  on  or  near  the  track  is  a 
signal  to  stop."  "Rule  No.  934.  They  (en- 
gineers) must  have  a  copy  of  the  current 
time-table,  to  which  they  must  conform  in 
running  their  trains,  and  a  full  set  of  sig- 
nals which  they  must  keep  in  good  order  and 
ready  for  Immediate  use."  "Rule  27.  A  sig- , 
nal  Imperfectly  displayed,  or  the  absence  of 
a  signal  at  a  place  where  a  signal  is  usually 
shown,  must  be  regarded  as  a  stop  signal, 
and  the  fact  reported  to  the  superintendent." 
"Rule  7,  page  14.  Employ^  whose  duty  may 
require  them  to  give  signals  must  provide 
themselves  with  proper  appliances,  iseep  them 
in  good  order  and  ready  for  Immediate  use." 
"Rule  91a,  page  31.  The  speed  of  a  train 
would  ordinarily  be  that  of  its  schedule,  but 
in  cases  of  delay,  may  be  so  moderately  in- 
creased as  in  the  Judgment  of  the  engineer 
and  conductor  will  be  safe  and  prudent,  due 
consideration  always  being  given  to  condition 
of  track,  weather  and  all  circumstances." 
"Rule  93,  page  32.  Within  yard  limits  the 
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main  track  may  be  used,  protecting  against 
third  and  fourth  class  trains.  Third  and 
fonrth  class  and  extra  trains  must  move 
within  yard  limits  prepared  to  stop,  unless 
the  main  track  Is  seen  or  Isnown  to  be  clear. 
Rule  93a,  page  32.  Engines  working  within 
yard  limits  must  clear  the  time  of  first-class 
trains  five  minutes.  Englnemen  must  know 
that  switches  are.  properly  set  before  they 
attempt  to  pull  In  or  out  of  siding."  "B-72. 
Trains  of  the  first  class  are  superior  to  those 
of  the  second ;  trains  of  the  second  class  are 
superior  to  those  of  the  third,  and  so  on.'* 

(7)  That  the  switch  track  led  from  the 
switdi  at  which  the  Intestate  was  killed  on 
the  main  line,  to  what  Is  called  the  "lead 
track,"  which  ran  about  parallel  with  the 
main  line.  (8)  That  as  the  train  on  which 
the  Intestate  was  approached  the  switch  (the 
distance  from  It  being  in  dispute)  another 
train  of  the  defendant  was  on 'the  lead  track. 
(9)  That  this  last  train  consisted  of  an  en- 
gine and  15  cars  of  coal ;  that  the  cars  were 
in  front  of  the  engine,  and  the  engine  was 
running  backwards.  (10)  That  It  was  the 
intention  of  the  defendant  for  this  train  to 
remain  on  the  lead  track,  but  when  It  reached 
the  switch  going  from  the  lead  track  to  the 
main  line,  this  switch  was  open  or  out  of  fix, 
and  the  train  passed  through  the  switch, 
across  the  switch  track,  through  the  switch 
to  the  main  line  and  on  the  main  line,  and  as 
the  intestate  was  approaching  it  ran  back  on 
the  switch  track,  where  the  collision  occur- 
red. (11)  That  the  switch  at  which  the  In- 
testate was  killed  was  in  the  yards  of  the 
defendant  at  South  Rocky  Mount,  and  that 
there  were  numerous  tracks  and  switches  In 
said  yards. 

The  facts  In  dispute  relate  to  the  condition 
of  the  switch  at  the  main  line ;  the  condition 
of  the  lights  at  this  switch ;  the  conduct  of 
the  conductor,  named  Cole,  in  charge  of  the 
train  that  came  from  the  lead  track,  after 
he  discovered  the  switch  at  the  main  line 
was  open;  the  distance  from  the  switch,  at 
that  time,  of  the  train  on  which  the  plaintiff's 
Intestate  was  running,  and  the  conduct  of 
the  plaintiff's  Intestate. 

The  plaintiff  contends:  (1)  That  the 
switch  at  the  main  line  was  broken,  and 
that  the  defendant  has  given  no  satlsfac^ 
tory  explanation  why  it  was  so.  (2)  That  If 
the  explanation  of  the  defendant  is  accepted, 
that  It  was  caused  by  the  engine  and  cars 
running  from  the  lead  track,  that  this  would 
not  excuse  the  defendant,  because  the  en- 
gine and  cars  could  not  have  reached  the 
switch  at  the  main  line  but  for  the  negligent 
act  of  the  defendant  in  permitting  the 
switch  at  the  lead  track  to  be  open,  or  out 
of  fix.  (3)  That  a  white  light  was  turned  to 
the  main  line.  Indicating  safety,  or  there 
was  no  light  at  the  switch,  and  the  purpose 
of  lights  at  the  switch  is  not  only  to  show 
its  condition,  but  also,  its  location.  (4)  That 
at  the  time  the  conductor.  Cole,  discovered 
the  switch  was  broken  he  was  at  the  switch. 


and  the  plaintiff's  intestate  was  distant  1^ 
miles ;  that  he  (Cole)  could  then  have  turned 
the  red  light  to  the  main  line,  and  If  he  had 
done  so  it  would  have  been  seen,  and  the 
train  on  which  the  Intestate  was  could  have 
been  stopped.  (5)  That,  instead  of  doing  so, 
he  waited  until  the  intestate  was  In  25  yards 
of  the  switch  before  he  gave  any  signal,  and 
when  he  did  so  it  was  by  waving  a  lantern 
some  distance  from  the  track,  and  not  across 
it 

The  defendant  contends:  (1)  That  it  ex- 
plained the  breaking  of  the  switch;  that  it 
was  broken  a  few  minutes  before  the  plain- 
tiff's intestate  was  killed  by  the  train  com- 
ing from  the  lead  track,  and  was  the  result 
of  an  accident.  (2)  That  there  is  no  evi- 
dence that  it  was  negligent  in  leaving  the 
switch  at  the  lead  track  open,  but  if  this 
was  a  negligent  act,  it  was  remote,  and  not 
the  cause  of  the  death  of  the  plaintlfTs  In- 
testate. (3)  That  there  is  no  evidence  that 
the  white  light  was  turned  to  the  main 
line,  and  If  there  was  no  light  at  the  switch 
this  was  notice  to  the  plaintiff's  intestate  to 
stop,  under  the  rules  of  the  defendant  (4) 
That  at  the  time  the  defendant's  conductor. 
Cole,  discovered  the  switch  was  broken  the 
plaintiff's  intestate  was  one-fourth  mile  from 
the  switch,  and  if  he  (Cole)  had  then  turned 
the  red  light  on  the  main  line,  it  would  have 
been  too  late  to  stop  the  train.  (5)  That 
the  conductor,  Cole,  did  all  that  a  prudent 
man  could  do  to  avert  any  injury;  that  he 
waved  his  lantern  across  the  track;  tliat 
this  was  a  danger  signal,  and  if  it  did  not 
cause  the  train  to  stop  a  red  light  would 
not  have  done  so.  (6)  That  the  plaintiff's 
intestate  was  running  in  violation  of  the 
rules  of  the  defendant,  and  this  was  the 
cause  of  his  death. 

The  material  parts  of  the  evidence  are 
stated,  but  not  all  of  it  J.  C.  Mercer  testi- 
fied that  he  was  police  for  defendant  on  its 
yards;  that  he  went  to  the  switch  at  8 
o'clock  a.  m.  of  November  6,  1907;  that  he 
examined  the  switch;  nothing  was  broken, 
except  the  rod  which  throws  the  switch; 
that  he  tried  to  operate  it  and  It  would  not 
throw  the  switch,  hut  would  turn  the  lamp; 
tJiat  the  white  glass  was  turned  to  the  main 
Itne, 

H.  T.  Cole,  the  conductor,  testified:  ••As 
soon  as  I  discovered  that  switch  was  brok- 
en, I  ran  down  the  track  of  the  main  line  to 
flag  No.  82  (Mr.  Honey's  train),  and  he  was 
blowing  the  station  blow  when  I  signaled 
him  down  by  stop  signal,  and  he  answered 
my  signal  by  two  short  blasts,  which  was 
an  answer  to  my  signal,  and  understood  that 
he  knew  what  I  meant,  and  then  I  stepped 
aside,  and  he  ran  into  the  yard.  Our  train 
was  then  moving  ahead,  trying  to  get  out  of 
the  way.  Mr.  Boney  was  a  good  quarter  of 
a  mile  when  he  answered  my  signal.  I  was 
25  yards  from  the  switch  down  the  track 
towards  Mr.  Boney's  train.  He  could  have 
seen  me  for  two  miles  signing  him  down. 
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It  was  75  yards  from  where  switch  left  main 
line  to  where  train  collided  with  our  train. 
The  icheeU  of  my  engine  broke  the  rod 
ichich  controlled  the  suHtch.  •  •  •  Bon- 
ey  blew  the  station  blow  and  then  immedi- 
ately blew  the  two  short  blasts,  answering 
my  signal.  I  got  away  far  enough  to  keep 
myself  ftom  harm.  I  did  not  have  time  to 
get  a  red  light  and  signal  with,  after  I  saw 
Boney's  train  was  coming.  I  did  not  dis- 
play any  red  light.  I  knew  train  was  com- 
ing when  I  told  engineer.  It  was  an  acci- 
dent that  we  were  out  on  the  main  line.  We 
were  trying  to  go  on  the  lead,  but  got  out 
on  the  main  line.  The  switch  which  let  us 
on  the  crossover  from  the  lead  to  the  main 
line  had  been  left  open  or  was  out  of  fix,  so 
that  instead  of  going  on  the  lead  we  went  on 
the  switch  which  goes  into  the  main  line, 
then  went  on  the  main  line.  That  is,  the  en- 
gine went  on  the  main  line,  and  the  switch  at 
this  point  had  the  rod  broken  (that  is,  the 
switch  at  the  main  line).  The  only  thing  I 
know  was  when  I  got  there  the  rod  was  brok- 
en, and  I  know  of  no  other  way  it  could  have 
been  broken,  except  by  my  engine.  I  mean 
by  that  the  engine  I  was  using.  I  did  not 
see  the  engine  break  it;  but  the  engine  had 
Just  got  on  the  switch  point  at  the  main 
line  Just  far  enough  to  break  the  rod." 

William  Andrews  testified:  "I  am  fireman 
for  defendant  and  have  been  for  six  years. 
Was  on  engine  at  the  time  of  the  accident 
I  was  coming  back  deadhead  to  Rocky 
Mount  from  FayetteviUe,  to  which  point  I 
had  fired  another  train.  I  had  run  extra  on 
this  run  for  two  years.  Just  as  we  got  1^ 
miles  of  South  Rocky  Sdjount  Station,  Mr. 
Boney  blew  one  long  blast.  That  was  sta- 
tion blow,  and  when  he  got  Vlthln  one  mile 
of  station,  some  one  waved  a  white  lantern, 
but  not  across  the  main  line.  He  waved  It 
across  his  body.  I  knew  what  that  meant. 
The  signal  was  to  stop.  Mr.  Boney  shut 
off  the  steam.  The  man  who  gave  the  signal 
was  25  yards  from  the  main  line  to  one  side. 
I  do  not  know  who  he  was  signaling  to.  The 
yard  engine  blew  Mr.  Boney,  and  he  then 
blew  two  short  blasts,  and  then  he  applied 
emergency  brakes  and  stood  up  and  reversed 
the  engine.  The  switch  is  at  the  middle 
crossover.  Mr.  Boney  teas  25  yards  from 
the  atoitoh  when  he  answered  the  signal  py 
tico  blastSf  and  was  in  the  switch  or  enter- 
ing the  stoitch  when  he  put  on  emergency 
brakes.  Mr.  Boney  was  running  35  to  40 
miles  an  hour  when  he  turned  off  steam. 
•  •  •  Mr.  Boney  was  1%  miles  from 
switch  wJ^en  he  blew  the  signal  station  blow^ 
and  then  he  shut  oft  the  steam,  I  was  look- 
ing over  Mr.  Boney's  shoulder.  It  was  usual 
for  them  to  have  lights  at  switch,  but  I  did 
not  see  any.  //  there  had  been  a  red  light 
at  the  stdtcht  Mr.  Boney  could  have  seen 
it  in  time  to  stop  at  the  rate  7^  engine  was 
(foing.  I  do  not  know  whether  the  man  was 
signaling  with  a  lantern,  was  signaling  a 
train  on  tire  switch  in  the  yard  to  stop,  or 


signaling  the  train  we  were  on.*'  Two  or 
more  witnesses  testified  that  they  saw  no 
light  at  the  switch. 

The  issues  and  the  responses  thereto  are 
as  follows:  "First.  Was  the  plaintiff's  in- 
testate killed  by  the  negligence  of  the  de- 
fendant as  alleged  in  the  complaint?  An- 
swer: Yes.  Second.  Did  plaintiff's  Intestate 
by  his  own  negligence  contribute  to  his  own 
death?  Answer:  No.  Third.  What  damage 
is  plaintiff  entitled  to  recover  of  the  defend- 
ant? Answer:  $10,000."  The  defendant  ap- 
pealed. 

Davis  &  Davis  and  Stevens,  Beasley  & 
Weeks,  for  appellant  Herbert  McClammy, 
J.  O.  Carr,  and  George  Rountree,  for  appel- 
lee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  first  and  second  exceptions  are 
to  the  refusal  to  allow  a  witness  for  the  de- 
fendant, J.  M.  Donlan,  an  engineer,  to  an- 
swer the  following  questions:  First  If  the 
Jury  shall  find  from  the  evidence  that  Mr. 
Boney's  train  had  been  running  at  six  miles 
per  hour  at  the  time  it  collided  with  the 
train,  and  the  other  train  with  which  it 
collided  was  running  slowly  in  the  same  dl* 
rection,  what  would  have  been  the  effect  on 
the  train  and  engine  on  which  Mr.  Boney 
was  riding?  Second.  If  the  Jury  shall  find 
from  the  evidence  that  the  engine  and  train 
which  were  being  driven  by  Mr.  Bon^  had 
been  running  at  the  speed  of  six  miles  per 
hour,  or  less,  at  the  time  it  struck  the  train 
of  Conductor  Cole,  what  would  have  been 
the  effect  of  such  collision,  and  how  great- 
ly would  it  have  damaged  the  train  and 
imperiled  the  lives  of  those  on  board? 

[1]  We  do  not  think  the  ruling  was  er^ 
roneous.  If  the  questions  were  asked  of 
the  witness  as  an  expert,  there  is  no  finding 
or  admission  that  the  witness  was  an  expert 
As  was  said  by  Justice  Manning,  in  Lumber 
Co.  V.  Railroad,  151  N.  C.  220,  65  S.  B.  920, 
922:  *'We  cannot  assume  that  his  honor,  in 
this  view,  found  the  witness  to  be  an  ex- 
pert and  then  excluded  the  question  and  an- 
swer. In  order  that  the  witness  might  testi- 
fy when  objection  is  made,  there  must  be 
either  a  finding  by  the  court  or  an  admis- 
sion or  waiver  by  the  adverse  party  that  the 
witness  was  so  qualified." 

[21  The  questions  were  also  not  permis- 
sible to  elicit  the  opinion  of  the  witness,  as 
he  was  not  present  at  the  time  of  the  occur- 
rence, and  the  Jurors  were  as  competent  to 
form  an  opinion  upon  the  facts  as  he.  Tay- 
lor V.  Security  Co.,  145  N.  C.  385,  59  S.  E. 
139,  15  L.  R.  A.  (N.  a)  583;  Wilkinson  v. 
Dunbar,  149  N.  C.  20,  62  S.  E.  748. 

[3]  Again  it  does  not  appear  that  the  de- 
fendant has  been  prejudiced  by  the  refusal 
to  permit  the  questions  to  be  answered,  as 
it  is  not  shown  In  the  record  what  would 
have  t>een  the  answer  of  the  witness,  or 
what  the  defendant  expected  to  prove  by 
him. 
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[4]  The  fourth,  fifth,  and  sixth  prayers 
for  instruction,  requested  by  the  defendant, 
were  as  follows: 

"Fourth.  If  the  jury  shall  find  that  Boney 
was  running  his  train  at  a  greater  rate  of 
speed  than  six  miles  per  hour  at  the  time  he 
passed  the  switch,  then  he  was  guilty  of 
contributory  negligence,  and  the  jury  will 
answer  the  second  issue,  *Yes.' 

••Fifth.  If  the  jury  shall  find  that  Boney 
did  not  obey  the  rule  set  forth  in  the  time- 
table that  he  must  approach  the  middle 
yard  crossover  and  the  switch  where  the  ac- 
cident occurred  with  his  train  under  full 
control  and  expecting  to  find  the  track  oc^ 
cupied,  but  in  disregard  of  this  rule  ap* 
proached  the  said  switch  and  crossover  with- 
out having  his  train  under  full  control,  then 
he  was  guilty  of  contributory  negligence,  and 
the  jury  must  answer  the  second  issue, 
•Yes.' 

"Sixth.  Bven  though  the  jury  shall  find 
that  the  defendant  was  guilty  of  negligence, 
yet  if  they  shall  also  find  that  Boney  did 
not  obey  the  rule  set  forth  in  the  time-table 
as  to  the  rate  of  speed  and  manner  in  which 
he  should  approach  the  middle  yard  crossing 
and  switch  where  the  accident  occurred, 
then  he  was  guilty  of  contributory  negli- 
gence, and  the  jury  must  answer  the  second 
issue,  •Yes.*" 

His  honor  gave  these  instructions,  except 
he  added  to  each  the  element  of  proximate 
cause,  which  we  think  he  ought  to  have  done. 
The  question  of  proximate  cause  will  be  con- 
sidered In  discussing  other  exceptions  ap- 
pearing in  the  record.  The  defendant  relied 
principally  on  its  motion  to  nonsuit,  and 
the  exceptions  to  the  refusal  to  give  the  fol- 
lowing instructions: 

••Seventh.  That  if  the  jury  shall  find  from 
the  evidence  that  at  the  time  No.  82,  the 
train  being  run  by  Boney,  deceased,  was 
approaching  the  switch  Into  which  he  ran 
and  the  switch  had  no  lights,  either  red  or 
white,  and  Mr.  Boney  knew  there  were  no 
lights,  either  red  or  white,  as  a  signal  at 
the  switch  at  the  time,  and  he  failed  to 
slacken  his  speed  and  stop  his  engine,  then 
he  was  guilty  of  contributory  negligence, 
and  the  jury  will  answer  the  second  issue, 
■Yes.' " 

••Ninth.  That  it  was  the  duty  of  Mr.  Bon- 
ey>  engineer,  to  know  the  situation  and  lo- 
cation of  the  switches  leading  into  the  main 
line  of  the  South  Rocky  Mount  yards,  and 
to  observe  whether  the  said  switches  were 
lighted  and  the'  signals  indicated  by  it,  and 
if  the  jury  shall  find  from  the  evidence  that 
the  switch  lamp  at  the  place  of  accident  was 
not  lighted,  either  with  red  or  white  lights, 
then  it  became  the  duty  of  Mr.  Bon^y,  de- 
ceased, to  stop  his  engine  and  ascertain  the 
cause,  and  to  ascertain  if  it  was  safe  to  pass 
over  the  track  at  that  point,  and  if  he  failed 
to  do  so  he  was  guilty  of  contributory  neg- 
ligence, and  the  jury  will  answer  the  second 
Issue,  'Yes."! 


There  are  several  reasons  for  refusing  to 
give  these  instructions. 

[6]  1.  The  answer  does  not  allege  that 
the  plaintilTs  Intestate  was  guilty  of  con- 
tributory negligence,  in  that  he  failed  to 
perform  the  duties  imposed  upon  him  in  the 
Instructions,  and  a  defendant  must  allege 
and  prove  contributory  negligence.  Stewart 
V.  Railroad,  13T  N.  C.  690,  50  S.  E.  312.  A 
liberal  construction  of  the  answer  discloses 
that  it  alleges  two  acts  of  contributory  neg- 
ligence, and  no  other:  (1)  That  the  intestate 
was  disobeying  a  rule  by  running  In  excess 
of  six  miles  an  hour.  (2)  That  he  failed  ta 
stop  when  the  lantern  was  waved. 

[6]  2.  The  instructions  Imposed  the  duty» 
without  qualification,  to  know  the  exact  lo- 
cation of  the  switch,  in  the  absence  of  a 
light,  and  to  note  that  the  light  was  not 
there.  The  injury  occurred  in  the  night  on 
a  yard  of  the  defendant  where  there  were 
numerous  tracks  and  switches,  and  it  was 
for  the  jury  to  say,  under  these  circum- 
stances, whether  he  could,  by  the  exercise  of 
ordinary  care,  have  discovered  the  absence  of 
a  light  in  time  to  stop  the  train. 

[7]  3.  They  omit  the  rule  of  the  prudent 
man.  If  the  intestate  knew  there  was  no 
light  at  the  switch,  he  also  knew  that  he 
was  running  a  first-class  train  on  the  main 
line,  and  that  it  was  the  duty  of  the  defend- 
ant to  have  the  track  dear  five  minutes  be- 
fore his  train  reached  the  switch,  and  if 
there  was  danger  to  turn  the  red  light  to  the 
main  line.  He  had  the  right  to  assume  that 
these  duties  would  be  performed,  and  under 
the  circumstances  the  questkm  was  raised 
as  to  whether  he  acted  as  a  man  of  ordi- 
nary prudence,  which  it  was  for  the  jury  to 
decide.  The  instructions  require  the  court 
to  decide,  as  matter  of  law,  that  the  facts 
embodied  in  them  constitute  contributory 
negligence. 

[II  4.  They  omit  the  element  of  i»^zi* 
mate  cause.  If  the  intestate  knew  there  wiui 
no  light  at  the  switch  and  was  running  in 
excess  of  six  miles  an  hour,  he  was  negll* 
gent,  but  it  is  not  every  act  of  negligence,  on 
the  part  of  a  plaintiff,  that  la  contributory 
negligence  in  its  legal  sense.  It  is  not  con- 
tributory, unless  it  is  the  real  cause  of  the 
injury;  nor  is  it  so  if  the  defendant,  by 
the  exercise  of  ordinary  care,  can  avert  the 
Injury,  notwithstanding  the  negligence  of 
the  plaintiff. 

[9]  There  was  evidence  that  an  employ^ 
of  the  defendant  was  at  the  switch  and  knew 
it  was  broken  when  the  plaintifTs  intestate 
was  distant  1%  miles;  that  this  employ^ 
could  have  turned  the  red  light  to  the  main 
line,  and  failed  to  do  so ;  that  if  he  had 
done  so  It  could  have  been  seen  in  time  for 
the  intestate  to  stop  his  train  at  the  rate 
he  was  going.  If  so,  there  was  evidence 
that  the  failure  to  turn  the  red  light  to  the 
main  line  was  the  proximate  cause  of  the 
death  of  the  intestate,  and  that,  notwith- 
standing the  nogligenoe  of  the  plaintiff  U» 
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failing  to  Btots  if  h^  Imew  there  was  no 
light  at  the  switch,  that  the  defendant,  by 
the  exercise  of  ordinary  care,  could  have 
ETerted  the  injury.  It  may  be  said  that  un- 
der the  rules  of  the  defendant  the  absence  of 
a  light  at  the  switch  is  notice  of  danger,  and 
that  if  the  intestate  did  not  regard  this  the 
dl^lay  of  a  red  light  would  not  have  caused 
him  to  stop.  There  is  force  in  this  yiew, 
but  there  may  be  a  difference  of  opinion  as 
to  the  conclusion.  We  think  it  would  not  be 
unreasonable  to  accept  the  other  view,  and 
conclude  that  if  the  intestate  knew  there 
was  no  light  at  the  switch  he  also  luiew  it 
was  the  duty  of  the  defendant  to  keep  the 
track  clear  flre  minutes  before  his  train 
reached  the  switch,  and  to  display  the  red 
light,  if  there  was  danger;  and  knowing 
these  facts  he  might  proceed,  in  the  absence 
of  a  light,  when  he  would  not  do  so  in  the 
face  of  a  red  light,  giying  positive  notice  of 
danger.  The  absence  of  a  light  would  ordi- 
narily indicate  nothing  except  a  failure  to 
light  the  lamp;  while  a  red  light  is  a  sig- 
nal of  danger. 

[10]  ^'The  law  does  not  presume  contribu- 
tory negligence.  It  must  be  alleged  and 
proven,  and  the  defendant  must  show  such 
facts,  either  omissions  of  such  cautions  or 
the  doing  of  such  acts,  from  which  only 
one  inference,  to  wit,  the  plaintiff's  negll- 
goice,  can  be  drawn  by  men  of  ordinary 
reason  and  intelligence."  Farris  y.  Railroad, 
151  N.  a  489,  66  S.  E.  467,  459. 

[11]  We  also  conclude  that  the  motion  to 
nonsuit  ought  to  have  been  denied.  The 
open  switch  and  the  collision  raise  a  pre- 
sumption of  negligence  (Stewart  r.  Railroad, 
137  N.  a  689,  50  S.  B.  312,  and  cases  there 
cited),  and  where  such  a  presumption  is 
raised,  or  a  prima  facie  case  is  established, 
the  jury  is  justified  in  todlng  negligence, 
unless  ''satisfied  upon  all  the  evidence  in 
the  case  that  in  fact  there  is  no  negligence," 
as  was  said  by  Justice  Walker,  at  this  term, 
tn  Komegay  v.  Railroad,  70  S.  B.  781.  There 
is  also  other  evidence  of  negligence  on  the 
part  of  the  defendant ;  two  switches  open  or 
broken;  the  failure  to  maintain  lights  at 
the  switch;  the  failure  to  keep  the  track 
clear;  and  the  failure  to  notify  the  plain- 
tiff's intestate  of  danger,  as  he  approached 
tlie  switch.  There  is  also  evidence  of  negli- 
sence  on  the  part  of  the  Intestate. 

[11]  Under  .these  circumstances,  the  fact 
upon  which  the  decision  of  the  case  turned 
was  proximate  cause,  and  if  there  was  a 
phase  of  the  evidence  that  would  justify  the 
Jury  in  finding  that,  although  the  plaintiff 
was  negligent,  the  defendant  had  the  last 
opportunity,  the  last  clear  chance  to  avoid 
tbe  injury,  it  was  the  duty  of  the  judge  to 
submit  the  question  to  them.  Edge  v.  Rail- 
road, 153  N.  O:  215,  69  S.  B.  74,  and  cases 
there  dted.  We  have  seen  that  the  evi- 
dence presented  this  question. 

[13]  The  jury  could  find  from  the  evidence 
that  an  employ^  of  the  defendant  was  at  the 


switch,  and  knew  it  was  brokeh,  and  a|>*> 
predated  the  danger  to  the  approaching 
train  when  it  was  distant  1%  miles;  that 
he  could  have  turned  the  red  light  to  the 
main  line  in  an  instant,  and  that  this  would 
have  been  a  warning  of  danger ;  that  he  fail- 
ed to  do  so;  that  if  he  had  done  so  the 
plaintifTs  intestate  could  have  seen  the  red 
light  in  time  to  stop  the  train  before  it 
reached  the  switch;  that.  Instead  of  doing 
so,  he  gave  no  signal  until  the  train  was 
in.  25  yards  of  the  switch,  and  then,  by 
waving  a  lantern  some  distance  from  the 
track,  and  not  acrosa  it ;  and,  if  so,  the  jury 
could  find  that  the  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  death  of 
the  intestate. 

[14]  The  jury  could  also  reasonably  find 
from  the  evidence  that  rule  27,  saying  that 
"the  absence  of  a  signal  at  a  place  where  a 
signal  is  usually  displayed  must  be  regarded 
as  a  stop  signal,"  did  QOt  affect  the  right  to 
recover,  because  there  was  evidence  that 
there  was  a  light  at  the  switch,  and  that 
the  white  light,  a  notice  of  safety,  was 
turned  to  the  main  line.  The  plaintiff's  ii^* 
testate  was  killed  about  2  o'clock  a.  m.  J. 
C.  Mercer,  a  witness  for  the  defendant,  tes-^ 
tided  that  he  went  to  the  switdi  at  8  o'- 
clock a.  m.,  and  that  the  white  glass  was 
turned  to  the  main  line.  Between  2  o'clock 
and  6  o'clock  the  switch,  lamps,  and  yards 
were  in  the  possession  and  under  the  con- 
trol of  the  agents  of  the  defendant,  and  no 
witness  was  produced  to  show  any  change  in 
conditions,  or  that  the  lamp  was  touched 
after  2  o'dock,  after  the  time  Mercer  saw 
the  white  glass  turned  to  the  main  line. 

The  case  was  submitted  to  the  jury  with 
great  care  and  the  contentions  of  the  de- 
fendant were  fairly  presented.  The  preside 
ing  judge,  among  other  things,  chai^d  the 
jury: 

"If  the  jury  shall  find  that  witness  Oole 
waved  his  lantern  across  the  track  of  the 
approaching  train  of  which  Boney  was 
engineer,  and  Boney  saw  the  signal,  or  with 
the  exercise  of  ordinary  care  could  have  seen 
it,  it  was  his  duty  to  have  stopped  the  en- 
gine, and,  if  he  could  have  done  so  in  time 
to  avoid  his  injury,  then  he  was  guilty  of 
contributory  negligence,  and  the  jury  will 
answer  the  second  issue,  'Yes.' 

"If  the  jury  shall  find  that  Boney  was: 
running  his  train  at  a  greater  rate  of  speed 
than  six  miles  per  hour  at  the  time  he  pass- 
ed the  switch,  and  shall  further  find  that 
this  was  the  proximate  cause  of  the  Injury, 
then  he  was  guilty  of  contributory  negli- 
gence^ and  the  jury  will  answer  the  second 
issue,  *Ye8.' 


««i 


If  the  jury  shall  find  that  Bon^  did  not 
obey .  the  rules  set  forth  in  the  time-table, 
that  he  must  approach  the  middle  yard  cross- 
over and  the  switch  where  the  acddent  oc- 
curred with  his  train  under  full  control  and 
expecting  to  find  the  track  occupied,  but  in 
disregard  of  this  rule  approached  the  said 
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switch  and  crossover  without  having  his 
train  under  full  control  (and  this  was  the 
proximate  cause  of  the  injury),  then  he  was 
guilty  of  contributory  negligence,  and  the 
Jury  must  answer  the  second  issue,  'Yes.' 

"Even  though  the  Jury  shall  find  that  the 
defendant  was  guilty  of  negligence,  yet  If 
they  shall  find  that  Boney  did  not  obey  the 
rules  set  forth  in  the  time-table  as  to  the 
rate  of  speed  and  manner  in  which  he  should 
approach  the  middle  yard  crossing  and  switch 
where  the  accident  occurred  (and  this  was 
the  proximate  cause  of  the  injury),  then  he 
was  guilty  of  contributory  negligence,  and 
the  Jury  must  answer  the  second  issue,  'Yes/  " 

We  have  examined  each  exception  and  find 
no  error. 

No  error. 

WALKER,  J.  (dissenting).  Without  dis- 
cussing other  rulings  of  the  court  which  I 
think  were  erroneous  and  entitle  the  defend- 
ant, at  least,  to  a  new  trial,  I  will  notice  a 
few  which  go  to  the  very  root  of  the  case, 
and,  in  my  opinion,  are  palpably  wrong  and 
work  great  injustice  to  the  defendant. 

A  railroad  company  would  be  grossly  der^ 
elict  in  its  duty,  both  to  the  public  and  its 
employes,  if  it  failed  to  adopt  such  rules 
and  regulations  for  the  running  and  opera- 
tion of  its  trains  as  make  for  safety,  and  it 
follows  that  the  servant,  for  whose  guidance 
in  the  discharge  of  his  important  and  haz- 
ardous duties  these  rules  are  made,  must 
obey  them,  and  if  he  fails  to  do  so,  and  is 
himself  injured  by  reason  of  his  disobedi- 
ence, he  is  to  be  regarded  In  law  as  the 
author  of  his  own  injury,  and  if  thereby  he 
injures  others  the  railroad  company  is  lia- 
ble to  them,  under  the  rule  respondeat  supe- 
rior, and  he  is  liable  to  the  company  for  all 
damages  caused  by  his  negligence.  Holland 
V.  Railroad,  143  N.  G.  435,  55  S.  E.  835; 
Haynes  v.  Railroad,  143  N.  G.  154,  55  S.  E. 
516,  9  U  R.  A.  (N.  S.)  972.  The  intestate's 
death  was  caused,  not  by  the  negligence  of 
the  defendant,  but  by  his  own  glaring  dis- 
obedience of  express  orders  and  regulations, 
which,  if  observed,  would  have  carried  him 
on  his  train  safely  to  his  destination.  He 
was  not  only  disobedient,  but  his  conduct 
was  reckless,  and,  in  consequence  of  it,  he 
rode  to  his  death.  I  think  this  appears  from 
the  plaintiff's  evidence  and  the  undisputed 
facts.  The  tragedy  is  regrettable,  but  the 
law  must  be  administered  with  cold  neutral- 
ity. With  slight  change,  we  may  well  repeat 
what  we  said  in  Holland  v.  Railroad,  supra: 
'*The  intestate  was  the  one  to  whose  keep- 
ing had  been  committed  the  safety  of  his 
comrades  in  the  company's  service  (of  the 
passengers  on  the  train)  and  of  his  employ- 
er's property,  and  he  was  more  responsible 
for  it  than  any  one  else.  He  failed  in  the 
performance  of  his  duty  at  the  very  moment 
when  his  obedience  to  orders  and  his  vig- 
ilance were  most  required  to  prevent  the  re- 
sulting catastrophe.    His  negligence  was  ever 


present  and  the  efficient  and,  indeed,  the 
dominant  cause  of  his  injury  and  death, 
reaching  to  the  effect,  and  therefore  proxi- 
mate to  it  To  subject  the  defendant  to  a 
recovery  in  such  a  case  does  not  seem  to  be 
equitable,  and  would  certainly  contravene 
established  principles  of  law.  Plaintiff's 
death  was  caused,  not  by  the  defendant's 
negligence,  but  by  his  own  disobedience  of 
instructions."  If  a  servant  disregards  the 
express  directions  of  his  master,  and  pur- 
sues his  own  way  in  performing  his  duties, 
the  resultant  injury  to  himself,  if  any,  the 
law  imputes  to  his  own  willful  or  negligent 
act,  as  the  proximate  cause,  if  not  the  only 
cause  thereof.  Whitson  v.  Wrenn,  134  N. 
G.  86,  46  S.  E.  17;  Hicks  v.  Manufacturing 
Co.,  1&8  N.  G.  319,  50  S.  E.  70S;  Stewart  v. 
Garpet  Go.,  138  N.  G.  60,  50  S.  E.  562 ;  Biles 
y.  Railroad,  139  N.  G.  532,  52  S.  E.  129.  The 
intestate  simply  did  something  which  he  was 
told  not  to  do.  He  substituted  his  own  will 
for  that  of  his  employer,  and  his  case  falls 
within  the  maxim,  "volenti  non  fit  injuria." 
Patterson  v.  Lumber  Go.,  145  N.  G.  42,  58 
S.  E.  437.  These  principles  are  directly  ap- 
plicable to  this  case. 

1.  I  think  the  motion  to  nonsuit  should 
have  been  granted,  and  for  the  following 
reasons:  I  will  assume  in  the  beginning  that 
the  red  light  was  not  displayed  at  the  switch, 
and  there  is  no  evidence  that  the  white  or 
safety  light  was,  so  that  the  case  must  be 
considered  as  if  there  was  no  light.  But 
that  of  itself  is  made  a  signal  of  danger,  as 
much  so  as  if  the  red  light  had  been  shown, 
and  the  duty  of  the  intestate,  by  the  very 
terms  of  the  rule,  was  to  stop  his  train. 
This  was  the  mandate  of  the  rule,  as  much 
so  as  if  there  had  been  a  red  light  there 
to  warn  him  of  danger.  The  order  was  not 
even  to  slow  down  or  bring  his  train  under 
control,  but  to  stop  at  once,  and  herein  is  to 
be  found  the  error  in  the  opinion  of  the 
court  as  to  proximate  cause.  If  he  had 
obeyed  the  rule  and  stopped,  seeing  that 
there  was  no  light  at  the  switch,  the  acci- 
dent would  have  been  a  physical  impossibil- 
ity, for  two  trains,  one  at  rest  and  the  other 
moving  away  from  it,  could  never  collide. 
This  is  so  vety  evident  that  I  presume  the 
court  should  take  Judicial  notice  of  it.  It 
is  as  much  an  axiom  in  physics,  as  that  a 
man  cannot  be  in  two  widely  separated  plac- 
es at  one  and  the  same  time,  and  as  Judges 
we  have  no  right  to  close  our  eyes  to  the 
existence  of  such  a  fact  and  refuse  to  take 
notice  of  it,  without  proof  and  a  finding  of 
the  Jury.  We  have  the  right  to  use  our  com- 
mon sense,  experience,  and  observation  as  to 
certain  matters,  and  this  is  one  of  them.  It 
is  said  that  there  is  no  evidence  that  Boney 
did  see  that  there  was  no  light  at  the  switch. 
That  is  not  the  question.  It  was  his  duty 
to  see — to  keep  a  constant  lookout — especial- 
ly at  this  place,  and  if  he  failed  to  do  so 
it  is  the  same  in  law  as  if  he  had  looked 
and  seen.    Arrowood  ▼.  Railroad,  126  N.  G. 
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629,  36  S.  B.  151;  Whitesides  t.  Railroad, 
128  N.  C.  229,  38  S.  E.  878.  We  have  so 
held  in  cases  without  number,  when  charg- 
ing a  railroad  company  with  responsibility 
for  the  negligence  of.  its  engineer,  and  the 
decision  must  apply  here,  unless  we  recede 
from  the  position  taken  in  those  cases.  In 
Pickett  V.  Railroad,  117  N.  0.  616,  23  S.  E. 
264,  30  L.  R.  A.  257,  53  Am.  St  Rep.  611,  it 
is  said:  "If  (the  engineer)  had  looked  and 
stopped  the  train,  the  collision  would  have 
been  prevented,  notwithstanding  the  previous 
want  of  care  (or  negligence)  on  the  part  of 
the  boy  who  was  killed."  And  again,  after 
citing  and  referring  to  numerous  cases  of 
this  court,  theretofore  decided,  on  the  same 
point,  the  court  says:  '*It  was  repeatedly 
declared  in  those  cases  that  it  was  negli- 
gence on  the  part  of  the  engineer  of  a  rail- 
way company  to  fail  to  exercise  reasonable 
care  in  keeping  a  lookout,  not  only  for  stock 
and  obstructions,  but  for  apparently  helpless 
or  infirm  human  beings  on  the  track,  and 
that  the  failure  to  do  so,  supervening  after 
the  negligence  of  another  (the  allied  neg- 
ligence of  Cole),  where  persons  or  animals 
were  exposed  to  danger,  would  be  deemed 
the  proximate  cause  of  any  resulting  injury.'* 
If  he  did  not  actually  see,  he  would,  in  law, 
be  taken  to  have  seen,  when  he  can  see  by 
looking,  for  he  is  not  permitted  to  say,  un- 
der such  circumstances,  that  he  did  not  look, 
and  therefore  did  not  see.  By  the  rules  of 
the  company  and  of  the  law,  it  was  made 
his  duty  to  keep  a  watchful  lookout,  and  if 
he  had  looked  he  would  have  discovered, 
long  before  he  reached  the  switch,  that  there 
were  no  lights  burning  there.  If  there  was 
one,  he  would,  by  all  the  testimony,  have 
se^i  it,  and  not  seeing  it  he  was  under  a 
peremptory  order  to  stop.  He  had  no  dis- 
cretion in  the  matter.  His  duty  was  simply 
and  solely  one  of  obedience,  and  had  he  obey- 
ed the  accident  would  not  have  occurred. 

What  becomes  of  the  doctrine  of  proximate 
catise?  He  knew  where  the  switch  was,  for 
he  gave  the  station  blow  two  miles  away,  as 
he  approached  it,  and  the  switch  was  between 
his  train  and  the  station.  We  have  seen 
that  he  was  negligent,  if  he  could  have  known 
there  was  no  light  at  the  switch,  and  did  not 
know.  But  General  Burnett,  witness  for  the 
plaintiff,  who  was  in  the  cab  with  him,  tes- 
tified that  the  track  was  straight  for  at  least 
two  miles,  and  that  he  looked  long  before 
they  reached  the  switch  and  saw  no  light 
there.  Lights,  red  or  white,  were  displayed 
at  the  switch  before  that  time,  and  in  all 
this  he  agrees  with  the  other  witnesses.  He 
looked  when  Boney  blew  for  the  station,  be- 
ing then  a  half  a  mile  from  the  switch,  and 
saw  no  lights.  There  is  no  evidence  to  the 
contrary  of  this.  No  witness  testified  that 
he  saw  a  white  light,  and  the  absence  of  such 
a  light  was  a  signal  of  danger  and  required 
Boney  to  stop  his  train.  Speaking  of  a  sit- 
uation similar  to  this,  the  court  (Connor, 
J.),  in  Haynes  y.  Railroad,  143  N.  C  at 


page  164,  55  S.  E.  at  page  519  (9  L.  R. 
A.  [N.  S.]  972),  said:  '  ** Assuming  that  the 
light  was  out,  or  as  expressed  by  some 
of  the  witnesses,  that  the  switch  showed  *a 
dead  light,'  the  rule  Imposed  upon  the  plain- 
tiff's testator  the  duty  of  treating  it  as  a 
danger  signal,  and  directed  him  how  to  act 
The  evidence  was  plenary  that  he  knew  of 
the  rule,  and,  if  in  force,  toas  under  obliga- 
tion to  ohev  it."  But  he  was  forbidden  to 
run  his  train  there  at  a  greater  speed  than 
six  miles  an  hour,  and  if  he  had  been  run- 
ning, at  that  rate  of  speed  he  could  surely 
have  discovered,  as  he  approached  the  switch, 
that  there  was  no  light  there  and  have  easily 
stopped  his  train  before  entering  the  switch 
at  the  crossover,  but  at  that  very  time  his 
speed,  according  to  all  the  proof,  was  at 
least  35  miles  an  hour.  His  death,  in  any 
view  of  the  evidence,  as  there  is  really  no 
disputed  fact  upon  this  branch  of  the  case, 
was  due  to  his  own  negligence  in  these  re- 
spects: (1)  He  did  not  heed  the  danger  sig- 
nal at  the  switch,  if  he  saw  it  (2)  If  he  did 
not  see  it,  he  was  negligent  in  not  looking 
for  it,  and  in  law  the  same  result  follows. 
(3)  He  was  running  his  train  at  a  reckless 
rate  of  speed,  in  open  violation  of  the  rule 
fixing  the  rate  at  six  miles  an  hour,  and  a 
further  rule  requiring  "trains  to  approach 
Junctions  prepared  to  stop,"  and  "all  trains 
passing  Rocky  Mount  to  approach  the  pas- 
senger station,  main  yard  crossover  and  mid- 
dle yard  crossover  under  full  control,  expect- 
ing to  find  the  track  occupied";  that  Is,  Im- 
passable. If  he  had  obeyed  any  one  of  these 
rules,  the  accident  would  not  have  occurred, 
but  instead  of  doing  so,  he  ran  his  train 
almost  to  its  speed  limit  and  nearly  seven 
times  as  fast  as  he  was  authorized  to  do. 

Is  proximate  cause,  in  a  case  like  this,  a 
question  of  fact  or  of  law?  One  of  these 
rules  required  that  he  should  approach  the 
switch  with  his  engine  under  full  control,  as 
if  expecting  to  encounter  danger  ahead,  and 
another  that  he  should  be  prepared  to  stop, 
unless  both  switches  and  signals  are  right 
and  the  track  is  clear.  These  rules  were 
adopted  to  prevent  Just  such  a  catastrophe 
as  this  one,  and,  too,  for  the  engineer's  safe- 
ty, and  yet  this  company  is  held  liable  to 
him  for  his  own  willful  and  daring  violation 
of  them.  He  took  his  life  in  his  own  hands, 
but  the  road  must  pay  for  it  It  is  impos- 
sible to  consider  the  evidence,  as  the  law 
regards  it,  without  seeing  at  once  that  the 
intestate  brought  disaster  upon  himself.  Sup- 
pose a  man  had  been  lying  drunk  and  help- 
less on  the  track  at  the  switch  and  was  run 
over  and  killed,  would  we  hesitate  to  say. 
under  our  decisions  and  the  admitted  facts 
of  this  case,  that  the  negligence  of  the  en- 
gineer was,  in  law,  the  proximate  cause  of 
his  death?  How  can  one  rule  be  applied  to 
the  engineer,  when  representing  the  railroad, 
and  another  man  is  killed,  and  a  different 
one  when,  under  identically  the  same  circum- 
stances, he  is  killed ;  his  negligence  being  th« 
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same  Id  botb  cases?  There  is  but  one  an- 
swer to  this  question.-  The  same  rule  ap- 
plies aUke  to  the  two  cases,  unless  our  for- 
mer decisions  are  founded  upon  the  wrong 
principle  and  should  be  overruled.  We  must 
exonerate  the  defendant  in  this  case  or  re- 
Terse  a  long  line  of  decisions  by  this  court 

I  have  so  far  discussed  the  case  upon  the 
motion  for  nonsuit  and  the  admitted  facts, 
or  upon  the  plaintiffs  own  evidence,  favor- 
ably construed  for  her,  and  when  thus  con- 
sidered there  is  still  another  view  of  the  case 
which  conclusively  makes*  against  the  plain- 
tiff and  defeats  her  right  to  recover.  H.  T. 
Cole,  the  engineer  of  the  other  train,  ran 
down  the  track  about  25  yards  and  with  his 
lantern  signaled  Boney  to  stop.  Boney  knew 
it  was  a  stop  signal,  because  plaintilTs  wit- 
ness. Gen.  Burnett,  testified  that  when  200 
or  300  yards  from  the  switch  he  answer- 
ed it  with  two  short  blasts  of  the  whistle, 
shut  off  steam,  and  applied  the  emergency 
brakes.  Do  we  need  a  Jury  to  tell  us  that, 
if  he  had  been  running  at  the  proper  speed — 
six  miles  an  hour — he  could  have  stopped  his 
train  within  150  yards,  yes,  within  50  yards? 
We  know  it  The  evidence  is  that  he  could 
have  stopped  it,  with  the  appliances  at  hand, 
within  50  feet,  and  this  was  not  denied  on 
the  argument  But  the  speed  of  the  train 
was  80  excessive  that  he  was  unable  to  stop, 
and  that  was  the  only  cause  of  the  intestate*s 
death.  By  the  rule  he  was  ordered  to  have 
his  train  well  in  hand,  so  that  he  could  stop 
in  any  emergency,  if  switches  or  lights  were 
wrong  or  the  track  was  blocked.  We  knoio 
that  he  could  have  done  so,  had  he  been  so 
minded;  but  Burnett  plaintiff's  witness,  tes- 
tified that  Boney  told  him  several  weeks  be- 
fore the  accident  occurred  that  he  had  orders 
to  run  slow  at  that  place,  but  that  he  in- 
creased the  speed  of  his  train  from  time  to 
time  until  it  reached  the  speed  of  35  or  40 
miles  an  hour,  at  which  it  was  running  on 
the  fateful  night  and,  too,  by  the  switch  with 
a  danger  signal  displayed.  After  he  had  re- 
ceived and  acknowledged  the  lamp  signal, 
he  had,  by  Burnett's  testimony,  200  yards 
within  which  to  stop  his  train  before  reach- 
ing the  switch,  and  75  yards  beyond  the  switch 
where  the  collision  occurred.  In  all  the  cas- 
es heard  by  this  court  since  I  have  sat  in  it 
— and  there  are  many  of  them — there  has 
never  been  presented  such  an  example  of 
reckless  indifference  on  the  part  of  an  en- 
gineer to  his  own  safety  and  that  of  his  pas- 
sengers and  fellow  servants.  He  deliberately 
violated  the  rule  of  the  company,  after  tell- 
ing Burnett  that  It  had  been  issued  to  him, 
and  persistently  continued  to  do  so,  and  did 
It,  too,  almost  with  the  very  words  of  the 
rule  on  his  lips  when  talking  to  Burnett  and 
while  passing  that  very  place,  and  yet  this 
.defendant  must  pay  a  heavy  penalty  for  his 
flagrant  disobedience,  and,  too,  pay  it  to  him 
or  his  representatives.  Tl;iis  cannot  be  law 
beoause  it  is  not  just,  and  such  a  ruling  is 
Utterly  at  variance  with  weU-copsldered  de- 


cisions of  this  court  holding  railroad  com- 
panies liable  to  third  persons  for  similar  acts 
of  negligence  by  engineers^  but  of  not  so 
grave,  serious,  and  pronounced  a  character. 
We  have  heretofore  charged  the  company, 
because  such  negligence  we  then  considered 
to  be  the  proximate  cause  of  the  injury,  as 
in  Arrowood's  Case  and  Pickett's  Case^  and 
the  long  train  of  cases  following  them ;  and 
by  this  decision  we  discharge  the  engineer 
and,  in  effect  pay  him  for  his  own  wrong. 
If  in  any  one  of  the  cases  Just  mentioned  the 
road  had  sued  the  engineer,  after  being  held 
responsible  for  his  negligence  and  mulcted 
in  damages,  could  it  have  been  entitled  to 
recover?  I  think  so.  We  have  so  intimat- 
ed, and  even  held,  in  several  of  the  cases. 
If  so,  how  can  the  engineer  In  this  case  re- 
cover? 

2.  But  if  the  nonsuit  should  not  have  been 
granted,  the  court  erred  In  refusing  to  give 
the  Instructions  requested.  I  will  lay  special 
stress  and  emphasis  on  one  only — ^the  sev- 
enth :  "If  the  Jury  shall  find  from  the  evidence 
that  at  the  time  No.  82,  the  train  being  run 
by  Boney,  deceased,  was  approaching  the 
switch  into  which  he^ran  and  the  switch  had 
no  lights,  either  red  or  white,  and  Mr.  Boney 
knew  there  were  no  lights,  either  red  or 
white,  as  a  signal  at  the  switch  at  the  time, 
and  he  failed  to  slacken  his  speed  and  stop 
his  engine,  then  he  was  guilty  of  contributo- 
ry negligence,  and  the  Jury  will  answer  the 
second  issue,  'Yes.'"  It  is  said  in  the  opin- 
ion of  the  court  that  this  Instruction  should 
not  have  been  given,  first  because  there  is 
no  averment  in  .the  answer  upon  which  it 
can  be  based,  and,  second,  because  it  is  predi- 
cated on  the  fact  that  the  intestate  knew 
there  was  no  light,  of  which  there  was  no  ev- 
idence. We  will  consider  these  reasons  In 
inverse  order. 

As  to  the  intestate's  knowledge  that  there 
was  no  light  at  the  switch,  it  must  be  re- 
membered that  the  instruction  asks  the  Jury 
to  find  the  fact  of  knowledge,  and  does  not 
assume  that  Boney  had  such  knowledge.  The 
only  question,  therefore,  is,  Was  there  any 
evidence  of  knowledge?  We  have  shown,  I 
think,  that  It  makes  no  difference,  in  law^ 
whether  he  had  actual  knowledge  or  not  if* 
by  the  exercise  of  the  care  exacted  of  him, 
he  could  have  had  it  But  Burnett  plain- 
tiff's own  witness,  testified  that  he  looked 
and  did  not  see. any  light  Could  the  Jury 
infer  from  this  fact  and  the 'further  fact 
that  it  was  Boney's  duty  to  keep  a  lookout 
that  be  did  so,  and  if  Burnett  saw  no  light 
that  he  saw  none?  But  there  is  other  evl^ 
dence,  far  more  than  a  scintilla,  that  Boney 
was  looking,  and  what  is  it?  He  saw  the  sig- 
nal lantern  of  Cole  swaying  to  and  fro,  and 
he  would  not  have  seen  It  if  he  had  not  beea 
looking.  Another  fact  he  blew  for  the  sta- 
tion as  he  saw  its  lights,  and  was  therefore 
looking  ahead.  Boney  was  familiar  with  the 
line;  he  knew  he  was  within  the. yard  lin^ 
Ite,  because  there  were  several  tracks  and  In* 
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dlcattons  all  around  him  showing  that  fact, 
and  those  on  the  engine  showed  hy  their  tes- 
timony that  they  knew  where  the  switch  was 
with  reference  to  the  position  of  the  ap- 
proaching train*  There  are  other  facts  and 
drcumstances  which  tend  to  prove  knowl- 
edge by  Boney  In  regard  to  the  light  at  the 
switch.  A  man  knows  as  well  when  he  does 
not  see  a  thing,  as  when  he  does  see  it  Am 
I  wrong  in  making  this  common-sense  state- 
ment? If  the  light  was  not  in  sight,  It  was 
Ms  duty  to  stop,  and  his  failure  to  do  so  was 
not  only  gross  negligence,  but  the  decisive 
and  proximate  cause  of  his  death,  for  if  he 
had  obeyed  the  rule  and  stopped  there  would 
have  been  no  collision.  He  had  the  last  clear 
chance.  No  light  being  as  much  of  a  danger 
signal  as  a  red  light,  it  was  his  plain  duty  to 
so  regard  it  It  was  for  his  employer  to 
make  this  rule  and  for  him  to  obey  it.  It 
turns  out  that  it  was  a  wise  rule,  and  an  ob- 
servance of  it  would  have  saved  Boney 's  life. 
We  have  held  that,  under  such  circumstanc- 
es, the  employer  is  not  liable  to  the  servant 
because  the  latter  has  seen  flt  to  disregard 
orders  and  act  upon  his  own  judgment,  and 
it  would  not  be  right  to  hold  the  master  re- 
sponsible for  the  consequences.  Patterson  v. 
Lumber  Co.,  145  N.  0.  42,  58  S.  E.  437 ;  Whl^ 
son  ▼.  Wrenn,  134  N.  C.  86,  46  S.  B.  17. 

It  will  not  do  to  say  that  his  failure  to 
stop  the  train  was  not  the  proximate  cause ; 
in  the  first  place,  because  It  was  as  a  matter 
of  law,  and,  in  the  second,  because  if  there 
was  any  duty  resting  upon. Cole  to  turn  the 
red  light,  when  no  light  was  Itself  a  danger 
signal — and  I  think  there  clearly  was  not — 
Cole  did  give  him  a  signal  equally  as  good, 
and  which  he  received  In  full  time  to  stop 
his  train,  If  he  had  been  running  at  a  proper 
speed.  He  answered  this  signal,  and  could 
easily  have  brought  his  train  to  a  full  stop 
after  doing  so  but  for  his  willful  disregard  of 
orders  as  to  speed.  The  company,  by  its 
rules,  had  prescribed  a  safe  course  for  Boney 
to  pursue,  and  it  would  have  proved  to  be  a 
most  etfective  one.  It  was  not  required  to 
provide  more  than  one.  If  Boney  had  k^t 
his  engine  under  control,  as  if  expecting  to 
find  the  road  blocked  and  the  junction  and 
switches  in  a  dangerous  condition — and  this 
was  what  he  had  been  ordered.  In  plain  lan- 
guage, to  do-— he  did  not  require  any  signal 
from  Cole,  as  this  duty  was  enjoined  upon 
him  without  regard  to  the  signal  lights  at 
the  switch.  Not  only  did  he  have  tills  per- 
emptory order,  but  Burnett  testified  that  a 
light  at  the  switch  could  have  been  seen  two 
miles  away  on  this  straight  track,  and  not 
seeing  a  light,  as  there  was  none  there,  his 
duty  was  to  stop  and  ascertain  the  cause  of 
this  unusual  situation.  The  opinion  of  the 
conrt  Is  based  upon  the  erroneous  hypothesis 
that  Boney  was  entitled  to  have  two  signals 
of  danger.  Edwards  v.  Railroad,  132  N:  C. 
99,  43  S.  E.  585.  The  company  had  the  right 
to  make  the  absence  of  a  light  a  danger  sig- 
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nal,  and  yet  it  is  argued  that,  even  if  Boney 
saw  there  was  no  light  at  the  switch,  he  was 
entitled  to  have  the  red  light  turned  to  the 
track  by  Cole.  The  force  of  this  reasoning 
is  conceded  in  the  opinion,  and  the  answer 
to  it  is  that  Boney  knew  that,  by  the  rules, 
the  track  must  be  kept  clear  five  minutes  be- 
fore his  train  reached  the  switch.  But  that 
order  was  made  in  the  Interest  of  greater 
safety  and  was  to  be  executed  by  other  em- 
ploye, and  Boney  had  no  right  to  rely  on  its 
observance,  for  he  was  commanded  to  pro- 
ceed with  his  train  under  control,  as  If  It 
had  been  violated  and  proper  precautions 
had  not  been  taken  at  the  switch,  and  the 
track  ahead  was  blocked,  so  that  he  could 
not  proceed  on  his  way.  By  all  the  evidence, 
he  ran  in  flagrant  disobedience  of  orders,  and 
at  the  rate  of  35  miles  an  hour,  into  the 
switch  and  crossover,  and  right  by  a  dan- 
ger signal.  This  Is  his  case  in  a  nutshell. 
The  fallacy  of  the  entire  argument  of  the 
court  Is  that  the  premises  are  not  justified 
by  the  admitted  facts,  and  the  reasoning  prac- 
tically ignores  the  legal  effect  of  the  provi- 
sions of  the  rule  that  the  speed  must  not  be 
in  excess  of  six  miles  an  hour,  that  no  light 
shall  be  as  much  a  danger  signal  as  a  red 
light,  and  that  the  engine  must  be  kept  un- 
der control,  so  that  the  engineer  can  guard 
against  danger  in  any  possible  emergency. 
.  The  Instructions  given  by  the  court  and 
copied  in  the  opinion  were  erroneous,  be- 
cause the  first  one  required  the  jury  to  find 
that  Boney  could  have  stopped  his  train, 
then  running  at  a  high  rate  of  speed  after 
seeing  the  signal  of  Cole,  whereas  they  should 
have  been  told  that  if  he  was  unable  to  stop 
it  by  reason  of  the  excessive  speed,  and  conld 
have  stopped  it  if  he  had  been  running  at 
the  prescribed  rate,  his  own  act  in  disobey- 
ing the  rule  as  to  speed  was  the  proximate 
cause  of  the  Injury,  for  the  court  has  so  held 
in  Norton  v.  Railroad,  122  N.  C.  Oil,  29  S,  B. 
886,  and  numerous  other  cases.  The  oth^ 
instructions  were  faulty,  in  that  they  re- 
quired the  jury  to  find  whether  Boney*s  dis- 
regard of  the  rules  was  the  proximate  cause 
of  his  death,  whereas  the  court  should  have 
told  the  jury  that,  as  he  was  warned  of  the 
danger  by  the  absence  of  a  light,  his  failure 
to  stop  was  the  proximate  cause  of  his  death, 
as  much  so  as  if  a  red  light  had  been  dis- 
played, and  besides,  that,  his  failure  to  ob- 
serve the  rule  requiring  him  to  have  his  en- 
gine under  control,  as  if  the  track  were 
blocked,  and  so  that  he  could  stop  it  if  the 
track  was  not  clear,  was  itself  the  direct 
cause  of  his  death,  for  we  have  held  in  Nor- 
ton's Case,  and  In  many  others,  that  if  the 
engineer  deprives  himself  of  the  ability  to 
stop  his  train  by  the  disobedience  of  rules, 
or  because  the  train  is  being  run  at  an  ex- 
cessive speed,  it  makes  the  company  liable 
for  any  resulting  injury  to  others,  as  the  en- 
gineer's negligent  act  Is  "continuing"  in  Its 
nature  up  to  the  very  moment  of  the  Injury, 
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and  ifl  therefore  its  proximate  cause.  If  he 
had  not  been  negligent  in  this  way,  he  would 
have  had  the  last  clear  chance  to  avoid  the 
injury,  and  for  this  reason  the  company,  his 
employer,  when  defendant,  has  been  charg- 
ed with  liability.  Edwards  v.  Railroad,  120 
N.  a  78,  39  8.  B.  730.  With  greater  reason 
does  the  law  deny  to  him  or  his  representa- 
tives the  right  of  recovery,  when  his  own  neg- 
ligent act  caused  the  injury. 

My  conclusion  is  that  the  plaintiff  should, 
for  the  reasons  stated,  have  been  nonsuited, 
or  that,  at  least,  there  should  be  a  new  trial, 
so  that  the  case  may  again  be  tried  accord- 
ing to  correct  principles;  otherwise  the  de- 
fendant will  be  made  to  suffer  vicariously  for 
the  fault  of  its  engineer  by  compensating  his 
representatives,  contrary  to  the  maxim  of 
our  law,  "Nemo  punltur  pro  alieno  delicto." 
Wingate*s  Maxims,  336. 

But  a  difference  is  supposed  to  exist  be- 
tween a  positive  and  a  negative  signal  of 
danger.  I  think  this  is  based  upon  a  mis- 
apprehension of  the  rule,  and  that  there  can 
be  no  such  distinction.  The  question  Is  not, 
what  Boney  thought  the  signal  should  be, 
but  what  it  is.  The  "red  light"  and  '"no 
light"  are  made  by  the  rule  positive  notice  of 
danger.  The  mere  fact  that  '"no  light"  in- 
volves the  negation  of  a  fact  does  not  change 
the  character  of  the  signal  from  a  positive 
to  a  negative  one,  for  the  rule  is  plain, 
positive,  and  peremptory  in  its  mandate  that, 
whether  there  is  a  red  light  or  no  light,  or 
even  "a  light  imperfectly  displayed,"  the 
engineer  must  stop,  and  in  case  there  is  no 
light  ascertain  the  cause  and  report  to  the 
superintendent  So  that  a  red  light,  no  light, 
or  an  Imperfect  light  are  all  equally  "posi- 
tive" stop  signals,  and  so  declared  to  be  in 
express  and  unmistakable  terms.  But  if, 
under  such  a  rule,  an  engineer  could  have 
any  margin  of  discretion  in  the  matter,  that 
avenue  to  success  is  closed  to  the  plaintiff 
by  another  mandatory  order  contained  in 
rule  106:  "In  all  cases  of  doubt  or  uncer- 
tainty, the  safe  course  must  be  taken  and  no 
risks  run."  So  that  If  Boney  had  any  room 
for  doubt  or  uncertainty,  he  should  have 
stopped  his  train.  There  are  two  other  sim- 
ilar rules:  No.  105:  "Both  conductors  and 
enginemen  are  responsible  for  the  safety  of 
their  trains  and,  under  conditions  not  pro- 
vided for  by  the  rules*  must  take  every  pre- 
caution for  their  protection."  No.  707:  "The 
company  does  not  wish,  nor  expect,  its  em- 
ploy^ to  incur  any  risks  whatever  from 
which,  by  exercise  of  their  own  judgment 
and  by  personal  care,  they  can  protect  them- 
selves, but  enjoins  them  to  take  time  in  all 
cases  to  do  their  duty  in  safety,  whether  they 
may,  at  the  time,  be  acting  under  orders  of 
their  superiors  or  otherwise." 

It  is  suggested  that  the  defendant  has  not 
sufficiently  pleaded  the  negligence  of  Boney 
in  order  to  rely  on  it.  This  seems  to  me  a 
very  strained  construction  of  the  answer; 
one  that  is  contrary  to  the  express  direction 


of  the  statute:  *1n  the  construction  of  a 
pleading  for  the  purpose  df  determining  its 
effect,  its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice  be- 
tween the  parties."  PelFs  Revisal,  i  495,  and 
notes.  The  common-law  rule  is  modified,  and 
every  reasonable  intendment  Is  now  made 
In  favor  of  the  pleader.  Wright  v.  Insurance 
Co.,  138  N.  C.  488,  51  S.  E.  55.  We  strictly 
enforced  this  provision  in  fkvor  of  the  plain- 
tiff, when  charging  negligence,  against  the 
objection  of  the  defendant,  in  Knott  v.  Rail- 
road, 142  N.  O.  238,  55  S.  E.  150,  and  the 
case  is  an  authority  here.  The  answer,  per- 
haps, should  have  been  more  full  and  ex- 
plicit, but  I  think  it  quite  sufficient,  under 
the  statute,  to  present  the  defense.  It  dis- 
tinctly avers  that  Boney  had  a  copy  of  the 
rules,  regulations,  and  schedule,  knew,  or 
should  have  known,  their  contents,  and  that 
it  was  his  duty  to  observe  and  obey  them; 
while  he  failed  to  do  so  and  ^as  violating 
the  rule  when  he  was  killed.  It  is  true 
defendant  pleads  specially  the  failure  to 
heed  Cole's  signal  with  the  lamp,  but  the 
answer  embraces  within  its  general  scope  an 
averment  of  negligence  in  disobeying  the 
rules,  and  this  is  all  set  up  as  a  separate 
defense;  the  purpose  of  the  defendant  to 
plead  such  contributory  negligence,  if  neces- 
sary to  do  so  in  this  case,  being  apparent. 
This  answer  is  certainly  as  comprehensive 
in  its  allegations  as  was  the  complaint  In 
the  Knott  Case.  No  such  point  is  hinted  at 
in  the  plaintifTs  brief,  nor  was  it  mentioned 
in  the  oral  argument  Why?  Because  plain- 
tiff*s  counsel  were  well  apprised  by  the  an- 
swer of  the  true  defense.  Their  brief  shows 
it,  for  it  deals  with  all  the  questions  now 
raised  by  the  defendant,  and  as  if  properly 
pleaded.  There  was  no  objection  to  any  of 
the  evidence  as  being  irrelevant  because  ad- 
dressed to  the  defenses  that  there  was  a  stop 
signal  at  the  switch  and  that  Boney  did  not 
under  the  admitted  circumstances,  handle  his 
train  as  required  by  the  rules. 

But  whether  his  negligence  in  this  respect 
is  pleaded  or  not  all  the  questions  are  pre- 
sented by  the  doiial  of  the  answer.  If  the 
breaking  of  the  switch  was  not  an  unavoid- 
able accident  Boney,  under  a  known  nile, 
was  warned  of  the  situation  by  a  danger  sig- 
nal which  he  was  as  much  bound  to  obey,  as 
we  have  seen,  as  if  the  red  light  liad  been 
in  plain  view.  The  defendant  had  safe- 
guarded the  place  and  neutralized  its  n^li- 
gence,  if  any,  by  displasring  a  danger  signal, 
which  Boney  was  required  to  obey  by  stop- 
ping his  train.  If  thlsre  had  been  a  red 
light  there,  and  Boney  had  disregarded  it 
and  been  killed,  would  not  his  death  be 
Imputed  to  his  own  wrongful  act  as  the 
proximate  and  sole  cause  thereof?  I  have 
shown  that  "no  light"  or  an  "imperfect 
light"  was,  by  the  very  terms  of  the  rule,  as 
much  a  danger  signal  as  a  red  light,  and 
the  same  result  must  flow  from  his  failure 
to  80  regard  it     If  the  fireman  had  been 
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killed  at  the  same  place,  instead  of  Boney, 
would  this  court  listen  to  jbl  plea,  in  an  action 
against  the  defendant  for  causing  his  death, 
that  Boney  had  failed  to  obey  its  rules,  or 
that  he  was  not  sufficiently  acquainted  with 
the  road  and  surroundings  to  know  that  he 
was  approaching  the  switch  and  middle  yard 
crossover,  where  he  was  killed?  I  think  not, 
for  the  reason  that  Boney's  negligence,  in 
such  a  case,  would  be  held,  in  law,  as  the 
decisive  and  proximate  cause  of  the  fireman's 
death,  and  the  sole  cause,  however  well  the 
defendant  had  safeguarded  the  switch.  There 
is  no  difference,  in  law,  between  the  two 
cases. 

It  is  further  suggested  that  the  witness 
J.  C.  Mercer  testified  that  when  he  was 
there  the  white  glass  was  turned  to  the 
track.  This  was  not  evidence  that  there  was 
a  white  light  burning  at  night  It  tended 
to  prove  ^the  contrary,  and,  at  most,  was 
merely  conjectural.  Byrd  v.  Express  Co.,  189 
N.  a  273  (Anno.  Ed.),  51  S.  B.  851.  It  was 
no  more  evidence  of  a  white  light  than  the 
fact  that  the  red  glass  was  turned  to  the 
track  would  be  of  a  red  light  It  is  not  the 
glass  that  gives  the  signal,  but  the  light  that 
is  in  it  Mercer  did  not  say  that  there  was 
a  Ught  in  the  glass,  and  If  he  had  so  stated, 
the  plaintiff's  own  witness.  Gen.  Burnett, 
testified  that  he  saw  no  light  there,  and 
that  a  light  could  have  been  seen,  if  one 
had  been  at  the  switch.  Edwards  v.  Rail- 
road, 29  N.  a  78,  39  S.  B.  730.  So  in  this 
conflict  of  testimony.  If  there  is  any  as  be- 
tween Burnett  and  Mercer,  the  defendant 
was  entitled  to  the  finding  of  the  jury  as  to 
whether  there  was  a  light  or  not,  and  if 
there  was  none,  then  to  the  other  finding 
whether  Boney  knew  it  (or  could  have  known 
It  if  he  had  looked,  which  is  the  same  thing), 
for  this  was  the  form  of  the  prayer.  The  de- 
foidant  did  not  assume.  In  the  requested  in- 
struction, that  there  was  no  light  at  the 
s?ritch,  nor  that  Boney  knew  there  was  none, 
or  could  have  known  it,  but  asked  that  both 
inquiries  be  submitted  to  tiie  jury  for  their 
finding  of  the  truth  in  regard  to  it  Was  it 
not  plainly  entitled  to  the  instruction,  even 
If  the  '*whlte  glass  was  turned  to  the  track," 
and  this  is  evidence  that  there  was  a  light? 
It  was  not  by  any  means  conclusive,  and  is 
not  so  treated  in  the  court's  opinion. 

My  conclusion  is  that  the  plaintiff's  intes- 
tate caused  his  own  death  by  reckless  conduct 
on  his  part  He  did  what  his  employer  told 
him  not  to  do,  and  however  unforttmate  the 
result  the  defendant  is  not  responsible  for 
it,  if  we  follow  our  former  unanimous  rul- 
ings. Whltson  ▼.  Wrenn,  and  other  cases, 
snpra.  They  are  all  supported  by  many 
cases  in  this  court  and  by  numerous  decisions 
in  otbeap  jurisdictions. 

BROWN,  J.,  concurs  in  this  dissenting 
opinion. 


(BD  W.  Va.  138) 
FIELDER  &  TURLBT  T.  ADAMS  EXP.  CO. 
(Supreme  C!ourt  of  Appeals  of  West  Virginia. 

April  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Errob  (S  861*)— Gbbiifioatb 
OF  E/BROR— Dismissal. 

That  a  certificate  of  error  appended  to  a 
petition  for  a  writ  of  error  antedates  the  allow- 
ance of  a  bill  of  exception  in  the  transcript  is 
immaterial,  and  constitutes  no  ground  for  dis- 
missal of  the  writ 

[Ed.  Note.— For  j»thec  cases,  see  Appeal  and 
Error,  Dec  Dig.  1861.*] 

2.  Exceptions,  Bill  or  ({  88*)— Powers  or 
Intermediate  Court. 

The  judge  of  the  intermediate  court  of  Kan- 
awha county  has  authority  to  settle  and  sini 
a  bill  of  exception  and  make  it  a  part  of  the 
record  within  30  days  after  the  adjournment  of 
the  term  at  which  the  judgment  was  rendered. 

[E6.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  {  48;  Dec  Dig.  S  38.*] 

3.  Appeal  AND  Error  (|  1175*)— BbROR  to  In- 
termediate Court  —  Review  —  Entry  or 
Pinal  Judgment. 

On  a  writ  of  error  from  the  circuit  court  of 
Kanawha  county  to  a  judgment  of  the  interme- 
diate court  of  that  county,  the  former  court,  on 
reversing  the  judgment  of  the  latter,  should  ren- 
der final  judgment  in  the  case^  if  it  is  fully  made 
up  and  susceptible  of  such  disposition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4578-4587;  Dec  Dig.  I 
1175.*1 

4.    STATUTTES    (I    196*y;-CONSTRUOT10N. 

In  seeking  the  legislative  intent,  words  in  a 
statute  may  be  referred  to  their  proper  connec- 
tions, and  each  given  proper  force  in  its  place. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  274;    Dec.  Dig.  |  196.*] 

5.  Carriers  (|  158*)— Injury  to  Freight— 

LlMrriNO  LlABILITT. 

The  interstate  commerce  act,  passed  by  Con- 
gress and  approved  June  29,  1906  (Acts  June 
29,  1906,  c.  3591,  34  Stat.  584  [U.  S.  Comp.  St. 
Supp.  1909,  p.  1149]),  does  not  inhibit  an  in- 
terstate carrier  from  limiting  the  amount  of  its 
liability  for  loss,  damage,  or  injury  to  property 
entrusted  to  it  for  shipment  by  an  agreement 
with  the  shipper  as  to  the  value  thereofj  enter- 
ed into  in  good  faith,  or  procured  by  misrepre- 
sentation on  the  part  of  the  shipper  as  to  the 
value  thereof. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  {  158.*] 

6.  Carriers  (}  124*)  — Loss  of  Freight  — 
Amount  of  kecovert. 

If  in  such  case  two  or  more  articles  be  ship- 
ped under  an  aggregate  valuation  thereof  agreed 
upon  or  procured  as  aforesaid,  and  part  of  them 
be  delivered  and  the  balance  lost,  the  shipper 
can  recover  only  a  portion  of  the  agreed  value, 
determinable  by  the  ratio  of  the  aggregate  val- 
ue of  the  property  to  the  amount  stipulated  in 
the  agreement  as  such  value. 

[£}d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  599-607;   Dec.  Dig.  |  124.*1 

Error  from  Circuit  Court,  Kanawlia 
County. 

Action  by  Fielder  ft  Turley  against  the 
Adams  Express.  Company.  Judgment  for 
plaintiff  before  a  justice  was  affirmed  by  the 
intermediate  court,  but  reversed  on  error  by 
the  circuit  court,  and  pli^intiffs  bring  error. 
Reversed,  and  judgment  entered. 


•For  other  csms  see  same  topic  and  aectlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Payne  &  Payne  and  J.  F.  Bouchelle,  for 
plaintiff  In  error.  Simms,  Enslow,  Fitzpat- 
rick  ft  Baker,  for  defendant  in  error. 

POFFENBARGESR,  J.  Fielder  ft  Turley 
brought  this  action  against  the  Adams  Ex- 
press Company,  in  a  Justice's  court,  to  re- 
cover the  yalue  of  certain  goods  shipped  to 
them  over  said  company's  line  from  New 
York  and  lost.  In  that  court  they  recovered 
a  Judgment  for  $111.30.  The  defendant  took 
an  appeal  to  the  Intermediate  court  of  Ka- 
nawha county.  There  a  Jury  was  dispensed 
with,  and^  the  case  submitted  to  the  court  on 
a  statement  of  facts  agreed  to,  and  a  Judg- 
ment was  rendered  for  $114.55,  with  dam- 
ages according  to  law.  To  this  Judgment  the 
'^Jrcuit  court  of  Kanawha  county  awarded  a 
writ  of  error,  on  which  it  was  reversed  and 
the  case  remanded  to  the  Intermediate  court 
for  further  proceedings  and  final  determina- 
tion. Complaining  of  this.  Fielder  &  Turley 
procured  a  writ  of  error  from  this  court  to 
the  Judgment  of  the  circuit  court,  on  which 
lack  of  a  sufficient  bill  of  exceptions,  want 
of  a  certificate  of  error  as  required  by  sec- 
tion 8  of  chapter  135  of  the  Code  of  1906, 
failure  to  apply  for  the  writ  In  proper  time 
or  manner,  lack  of  a  writ  of  error  from  the 
circuit  court  or  order  therefor,  the  remand  of 
the  case  to  the  intermediate  court,  and  re- 
versal by  that  court  are  assigned  as  grounds 
of  error.  These  assignments  were  made  on 
an  incomplete  transcript  A  supplemental 
record  shows  the  issuance  of  a  writ  of  error 
and  supersedeas  by  the  circuit  court  and  ac- 
ceptance of  service  thereof,  as  well  as  an 
order  awarding  the  same.  This  sufiiciently 
disposes  of  some  of  the  arguments  found  In 
the  brief. 

[2]  The  bill  of  exceptions,  embodying  the 
agreement  as  to  the  facts,  was  signed  and 
certified  in  the  vacation  of  the  intermediate 
court,  and  an  order  entered  in  vacation  pur- 
porting to  make  the  same  a  part  of  the  rec- 
ord. Alleged  want  of  authority  in  the  judge 
of  the  intermediate  court  to  allow  the  bill  of 
exception  after  the  adjournment  of  the  term, 
under  the  provisions  contained  in  section  9  of 
chapter  131  of  the  Code,  is  one  argument 
against  the  validity  of  the  bill  of  exception. 
This  contention  is  answered  in  the  negative 
by  express  terms  of  section  4  of  chapter  25 
of  the  Acts  of  1907,  which  created  said  court 
and  defined  its  powers.  It  gives  the  Judge 
of  that  court  the  same  powers  in  vacation  as 
are  now  or  may  hereafter  be  conferred  upon 
the  Judge  of  the  circuit  court  of  Kanawha 
county  in  respect  to  all  cases,  matters,  and 
proceedings  within  the  Jurisdiction  of  said 
intermediate  court. 

[1]  On  the  petition  for  a  writ  of  error 
presented  to  the  circuit  cdurt,  there  is  a 
certificate  of  an  attorney  stating  that  In  his 
opinion  there  was  error  in  the  judgment  of 
the  intermediate  court.  This  certificate  was 
dated  May  21,.  1909.  The  bill  of  exception 
was  signed  by  the  Judge  on  May  29,  1909.    As 


the  petition  was  certified  before  the  bill  6t 
exception  was  signed  or  made  a  part  of  the 
record,  it  Is  contended  that  the  certificate  Is 
void,  and  the  petition  therefore  Insufficient 
We  see  no  force  in  this  contention.  The 
^ate  is  wholly  immaterial.  The  petition 
could  be  prepared  and  dated  in  anticipation 
of  what  it  was  known  the  record  would  be, 
when  made  up. 

[3]  The  circuit  court  erred  In  refusing  to 
retain  and  finally  decide  the  case,  and  In 
remanding  it  to  the  intermediate  court.  As 
it  was  fully  made  up  and  could  not  be  in  any 
respect  changed,  since  the  facts  had  been 
ag^reed,  there  was  no  reason  for  remanding 
it,  and 'we  think  final  Judgment  should  have 
been  rendered.  TOough  section  21  of  chapter 
25  of  the  Acts  of  1907  says  **the  circuit  court 
may  retain  the  case  for  trial  or  remand  the 
same  back  to  the  said  intermediate  court  to 
be  further  proceeded  in  and  finally  deter- 
mined," these  general  terms  must  be  so  con* 
strued  as  to  make  them  operate  reasonably 
and  Justly.  It  must  be  assumed  the  Legis* 
lature  did  not  intend  a  useless  and  detri- 
mental proceeding.  After  an  appellate  court 
has  ascertained  what  Judgment  should  have 
been  rendered  in  a  case  fully  made  up,  a 
remand  for  judgment  involves  both  delay  and 
risk  of  additional  error  as  well  as  double 
work.  Hence  it  is  an  idle,  useless,  and  In- 
jurious proceeding,  which  the  Legislature 
cannot  be  deemed  to  have  Intended,  If  the 
clause  quoted  can  perform  some  other  sub- 
stantial purpose  or  function.  While  some  ef- 
fect must  be  allowed  to  all  words  in  a  stat- 
ute, or  other  writing,  If  possible  (State  ▼. 
Harden,  62  W.  Va.  313,  58  8.  E.  715,  60  S.  B, 
394),  it  is  not  always  necessary  nor  proper 
to  allow  them  effect  to  the  full  extent  of  the 
letter  thereof  (Coal  ft  Coke  Ry.  Co.  v.  Con- 
ley,  67  S.  E.  634).  It  is  improper  to  do  so, 
if  such  construction  leads  to  an  absurd  or 
unjust  result  Hasson  v.  Chester,  67  S.  EJ. 
731;  B.  ft  L.  Ass'n  v.  Sohn,  54  W.  Va.  101, 
46  S.  E.  222.  Words  may  be  referred  to 
their  proper  connections,  giving  each  in  its 
place  Its  proper  force.  In  seeking  the  legis- 
lative intent  B.  ft  I>.  Ass'n  v.  Sohn,  cited. 
Reversals  take  place  in  two  well-known  gen- 
eral classes  of  cases,  one  in  which  new  Jury 
trials  .must  take  place,  or  additional  evi- 
dence be  heard,  or  further  orders  made  to 
carry  the  judgment  or  decree  into  effect,  and 
one  in  which  none  of  these  things  are  nec- 
essary. In  the  former  class  the  cases  are 
remanded,  under  general  appellate  law,  and, 
in  the  latter,. finally  disposed  of  in  the  appel- 
late court  The  classification  and  usual  mode 
of  disposition  were,  we  must  assume,  known 
to  the  Legislature,  and  it  has  dealt  with 
both  in  very  general  terms.  Power  to  re- 
mand in  both  involves  idle,  useless,  and 
practically  absurd  action  or  procedure. 
Hence  we  may  well  toy,  '^reddendo  singula 
singulis,"  under  the  rule  declared  in  B.  ft  Lw 
Ass'n  V.  Sohn,  the  power  to  remand  is  ap- 
plicable to  the  former  class  and  the  power  of 
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retention  to  the  latter.  Whether  the  act  con- 
fers power  to  retain  all  cases  we  do  not 
say,  that  question  not  being  inrolTed,  bnt  we 
are  clearly  of  the  opinion  that  the  circuit 
court  must  act  finally  in  complete  cases,  re- 
quiring nothing  other  than  the  rendition  and 
entry  of  Judgment 

[6]  We  come  now  to  the  vital  questions  in 
the  case,  the  validity  and  application  of  a 
clause  in  the  bill  of  lading,  purporting  to 
limit  the  liability  of  the  express  company  to 
$50.  This  clause  says  the  company  shall  not 
be  liable  in  any  event  for  more  than  $50, 
the  amount  stated  therein  as  the  value  of  the 
property  shipped.  It  is  one  of  the  regular 
forms  furnished  by  the  company  to  its  pa- 
trons in  which  such  valuation  is  printed, 
together  with  the  notice  that  there  shall  be 
no  greater  liability  unless  a  greater  value 
Is  stated  in  the  bill.  It  bears  a  stamp  say- 
ing, "Value  asked  and  not  given."  It  was 
the  practice  of  the  company  to  leave  a  book 
of  these  bills  with  the  shippers,  and  send  its 
agent  to  receive  the  packages  and  put  this 
stamp  upon  the  bills,  unless  a  greater  value 
was  declared.  At  least  such  was  the  fact  in 
this  case.  Under  the  general  law,  unless 
changed  by  the  Interstate  commerce  act,  a 
limitation  of  liability  to  the  extent  of  the 
value  declared  and  agreed  upon  Is  valid. 
Zouch  V.  Railway  Ck).,  ao  W.  Va.  524,  15  S.  E. 
185,  17  L.  R.  A.  116;  Hart  v.  Railway  Co.. 
112  U.  a  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717. 
Upon  this  question,  there  is  some  conflict  of 
authority  in  the  various  Jurisdictions  of  this 
country,  but  we  see  no  occasion  to  depart 
from  the  rule  heretofore  declared  in  this 
state  and  sustained  by  the  Supreme  Court  of 
the  United  States,  nor  any  necessity  for  dis- 
cussion of  the  decisions  enunciating  or  pur- 
porting to  declare  a  different  doctrine. 

Sections  2  and  20  of  the  railroad  rate  act 
were  passed  by  Congress  and  approved  June 
29,  1906.  The  first  of  these  sections  inhibits 
the  receipt  by  an  interstate  carrier,  direct- 
ly or  indirectly,  from  any  pelrson  or  persons 
of  a  greater  or  less  compensation  for  any 
service  rendered  than  is  charged  or  received 
from  any  other  person  or  persons  for  doing 
the  same  or  a  like  kind  of  trafiELc  under  sub- 
stantially similar  circumstances  and  condi- 
tions. The  other  makes  such  carrier  liable 
for  any  loss,  damage,  or  injury  to  property 
received  by  it  for  transportation  from  a 
point  in  one  state  to  a  point  in  another, 
caused  by  it  or  any  common  carrier  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  it  may  pass,  and  provides 
that  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier  from  the 
liability  thereby  imposed.  They  have  been 
construed  and  enforced  as  prohibiting  such 
limitation  of  liability.  Ward  v.  Railway 
Co.,  158  Mo.  226,  58  S.  W.  28.  See,  also, 
Hutchinson's  Com.  Car.  (3d  Ed.)  i  548.  In 
reaching  this  conclusion  the  Missouri  court 
merely  gave  its  own  interpretation  of  the 


statute.  In  our  opinion  thils  construction 
goes  ibeyond  the  necessary  import  of  the 
terms  used.  They  do  not  deal  with  the  ex- 
tent of  liability  or  limitation  thereof.  Sec- 
tion 2  forbids  discrimination.  It  does  not 
prescribe  a  rule,  requiring  a  rate  based  upon 
any  particular  standard,  such  as  weight, 
volume,  or  value,  and  inhibit  departure  there- 
from. All  other  things  being  equal.  It  inhib- 
its discrimination  as  between  persons.  We 
do  not  see  how  it  can  be  said  to  inhibit  a 
variation  in  rate  or  liability  on  account  of 
difference  in  value.  That  portion  of  section 
20  to  which  we  have  referred  deals  with 
the  question  of  liability,  not  the  measure 
or  extent  thereof.  At  least  that  Is  its  pri- 
mary or  main  purpose.  It  does  not  deal  ex- 
pressly with  the  limitation  of  liability.  It 
says  the  common  carrier  shall  be  liable 
for  the  loss,  damage,  or  injury  to  the  prop? 
erty,  but  does  not  fix  any  measure  or  stand- 
ard of  compensation.  Of  couse,  it  destroys 
the  effect  of  all  receipts,  contracts,  rules, 
and  regulations  purporting  to  wholly  exempt 
interstate  common  carriers.  Its  exact  terms 
are  that  the  carrier  shall  be  liable  for  loss, 
damage,  or  injury,  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  it  When 
this  act  was  passed,  the  right  of  common 
carriers  to  limit  their  liability  in  the  manner 
in  which  this  one  has  done  so  had  been  de- 
clared by  the  federal  Supreme  Court  and 
many  others.  Congress  is  deemed  to  have 
•had  knowledge  of  this,  and,  having  such 
knowledge,  it  placed  no  express  provision  in 
the  act  abolishing  the  right  or  Inhibiting  the 
practice.  The  purpose  of  this  clause  of  the 
statute  was  to  make  the  initial  carrier  li- 
able for  loss,  damage,  or  injury  to  goods  en- 
trusted to  it  for  Interstate  transportation, 
whether  occasioned  by  negligence  or  not,  on 
its  own  line  or  elsewhere,  notwithstanding 
any  contract,  receipt,  rule,  or  regulation 
purporting  or  attempting  to  relieve  from  lia- 
bility therefor.  It  does  not  deal  with  the 
extent  of  liability. 

The  limitation  Clause' in  one  of  Its  aspects 
is  necessary  to  the  protection  of  common 
carriers.  In  an  action  for  loss,,  damage,  or 
injury,  when  no  agreement  has  been  made  re- 
specting the  value  of  property,  the  carrier  is 
at  a  great  disadvantage  in  respect  to  the 
evidence  of  value.  The  shipper  occupies  a 
superior  ground.  Carriers  have  Just  and 
reasonable  ground  for  requiring  a  specifica- 
tion of  value,  setting  a  limit  beyond  which 
no  damages  can  be  claimed,  as  a  measure 
of  protection  against  exorbitant  and  unjust 
demands.  On  the  other  hand,  a  shipper  seek- 
ing or  obtaining  a  valuation  below  the  actual 
value  of  the.  proi^erty  for  the  purpose  of 
obtaining  a  low  rate  is  guilty  of  an  act  of 
misrepresentation.  Hence  there  is  no  hard- 
ship nor  injustice  in  holding  him  bound  by 
his  representation  or  agreement  as  to  the 
value.  This  contract  of  limitation  the^'^fore 
rests  upon  good  solid  reason  and  Just  con- 
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siderations.  The  abolition  thereof  would 
have  introduced  a  very  great  change  in  the 
methods  of  transportation  for  purposes  ex- 
tending far  beyond  any  indicated  by  the  ex- 
press terms  of  the  act  It  does  not  fall 
clearly  within  the  inhibition  of  discrimina- 
tion. At  any  rate,  the  express  prohibition 
thereof  is  not  adopted  as  a  means  of  pre- 
yenting  discrimination,  nor  does  it  fall  dear- 
ly within  the  purpose,  respecting  exemption 
from  liability.  Therefore  we  think  the  act 
does  not  abrogate  the  rule  permitting  limita- 
tion of  liability.  While  the  Interstate  Com- 
merce Commission  disclaims  power  to  deter- 
mine this  question,  it  being  a  Judicial  one, 
It  expresses  the  opinion  that  the  act  has  not 
altered  the  rule.  In  re  Released  Bates,  13 
Interst  Com.  Com*n  R.  650. 

This  right  to  limit  liability  by  agreement 
as  to  value  is  subject,  however,  in  the  opin- 
ion of  many  courts,  to  a  very  important 
qualification.  The  shipper  is  bound  by  his 
agreement  on  the  principle  of  estoppel.  One 
who  avails  himself  of  an  estoppel  must  have 
been  mislead  by  the  opposite  party.  Hence, 
if  the  carrier  agreed  upon  a  valuation,  known 
to  be  merely  arbitrary  and  far  below  the  ac- 
tual value  of  the  property,  it  cannot  claim 
the  status  of  a  person  misled  to  his  injury. 
Accordingly  it  has  been  held  in  many  cases 
that  a  collusive  or  corrupt  contract  between 
the  shlpp^  and  carrier  fixing  the  amount 
below  the  actual  value  of  the  property  is 
void,  and  does  not  limit  the  liability  of  the 
latter.  On  the  other  hand.  If  the  agreement 
has  been  made  in  good  faith  in  accordance 
with  what  the  parties  deemed  to  be  the  ac- 
tual value  of  the  property,  it  is  binding,  or, 
if  the  snipper,  without  the  knowledge  of  the 
carrier,  has  declared  a  false  low  valuation, 
he  is  bound  by  it  on  the  principle  of  estoppel. 
See  the  opinion  of  Commissioner  Lane,  13 
Interst  Com.  Com'n  R.  550,  attempting  to 
reconcile  the  apparently  conflicting  decisions, 
upon  these  principles. 

The  record  in  this  case  presents  no  evi- 
dence of  a  false  value  collusively  agreed 
upon.  The  body  of  the  express  receipt  was 
filled  out  by  an  employ^  of  the  shipper,  and 
the  two  packages  placed  where  the  carrier's 
agent  was  expected  to  find  them.  He  did  find 
them  there,  together  with  the  receipt  book 
in  which  the  receipt  therefor  had  been  filled 
out  and  the  value  specified  therein  left  un- 
altered. He  placed  his  stamp  upon  the  re- 
ceipt, showing  the  date,  the  number  of  pack- 
ages, and  that  the  value  had  been  asked  and 
not  given.  Having  done  this,  he  took  the 
packages,  and  in  a  few  minutes  afterwards 
the  manager  of  the  stock  and  shipping  de- 


partments found  the  receipt  there,  saw  that 
the  goods  had  gone,  and  filed  the  receipt 
away.  This  amounted  to  a  representation  on 
the  part  of  the  shipper  that  the  property  was 
not  of  greater  value  than  |50,  and  precludes 
the  Idea  of  collusion  or  a  corrupt  agreement 
as  to  the  value  of  the  property.  We  think, 
therefore,  the  contract  was  valid  and  bind- 
ing. 

[6]  One  of  the  packages,  having  an  actual 
value  of  $120,  was  delivered  to  the  consignee, 
while  the  other,  having  an  actual  value  of 
$105.50,  was  lost.  Under  these  circumstanc- 
es, It  remains  to  say  whether  the  consignee 
may  recover  the  entire  $50  or  only  a  portion 
thereof,  determinable  by  the  ratio  of  the 
entire  value  of  the  goods  to  the  whole 
amount  of  indemnity.  By  the  great  weight 
of  authority  the  indemnity  is  to  be  appor- 
tioned. U.  S.  Express  Co.  v.  Joyce  (Ind.)  72 
N.  E.  865;  Railway  Co.  v.  Lesser,  46  Ark. 
236;  Goodman  v.  Railway  Co.,  71  Mo.  App. 
460;  London  Assurance  Co.  v.  Oompanhla 
De  Moagens  Do  Barreiro,  167  U.  S.  149,  17 
Sup.  Ct  785,  42  L.  Ed.  113.  Hastily  exam- 
ined, the  following  decisions  might  be  consid- 
ered as  inconsistent  with  this  conclusion: 
Brown  v.  Steamship  Co.,  147  Mass.  58,  16  N. 
B.  717;  Stames  v.  Louisville  Co.,  91  Tenn. 
516,  19  S.  W.  675;  Nelson  v.  Railway  Co., 
28  Mont.  297,  72  Pac.  642 ;  but  they  are  not 
In  all  these  cases  the  valuations  stipulated 
were  by  the  package  for  merchandise,  or 
head  for  live  stock,  which  makes  a  very  ma- 
terial difference,  the  agreement  being  sepa- 
rable and  each  piece  of  property  or  head  of 
stock  protected  by  a  legally  separate  con- 
tract Under  this  principle,  the  plaintiffa 
were  entitled  to  recover  at  the  date  of  the 
judgment  of  the  intermediate  court  $23.44 
and  $1.40  interest,  making  a  total  of  $24.84, 
for  which  amount  judgment  will  be  rendered 
as  of  the  date  of  the  judgmept  rendered  by 
the  intermediate  court  and  with  interest 
from  that  date. 

It  remains  only  to  dispose  of  the  question 
of  costs.  As  the  appellant  in  the  interme- 
diate court  had  not  tendered  the  amount  due, 
it  was  not  entitled  to  costs  in  that  court 
Gas  Co.  V.  Holt  66  W.  Va.  516,  66  S.  E.  717. 
Having  successfully  resisted  the  efforts  of 
the  plaintiff  in  error  in  this  court  to  rein- 
state the  judgment  reversed  by  the  circuit 
court,  the  defendant  in  error  substantially 
prevails  here,  and  is  entitled  to  costs  in  this 
court,  if  the  amount  in  controversy  brought 
the  case  within  its  jurisdiction.  This  amount 
was  the  judgment  of  the  intermediate  court 
$114.55. 

Therefore  costs  in  this  court  will  be  ad- 
judged to  the  defendant  In  error  hereu 
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HALL  T.  HALL. 

(Sapieme  Court  of  Appeals  of  West  Virginia. 

April  18,  1011.) 

(ByllalmM  ly  the  Court) 

L  DiYOBCB   (I   53*)— Right   to    Rklibf— In- 
equitable Conduct  of  Plaintiff. 

The  rule  of  courts  of  equity,  denying  re- 
lief to  a  party  because  of  his  own  inequitable 
conduct  in  and  about  the  subject-matter  of  his 
cause  of  action,  applies  in  suits  for  divorce. 

[E2d.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  188,  189;    Dec.  Dig.  |  53.*] 

2.  Divorce    (S   55*)— Limited    Divorce— De- 
BEBTioN— Conduct  Precluding  Relief. 

Under  this  rule,  conduct  of  a  plaintiff,  in 
a.  suit  for  a  limited  divorce  on  the  ground  of 
desertion,  not  sufficient  to  justify  the  desertion, 
may  nevertheless  be  sufficient  to  preclude  re- 
lict 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {  197;  Dec.  Dig^  {  55.*3 

3.  DivoBCB    (S    37*)— Desertion— Right    of 
Husband  to  Determine  Domicile. 

Though  a  husband  has  the  legal  right  to 
determine  the  place  of  abode  of  the  family,  and 
the  wife  ^nust  submit  to  his  decision,  this 
power  must  be  exercised  in  a  reasonable  and 
just  manner.  It  cannot  be  exercised  arbi- 
trarily, nor  used  as  a  means  of  procuring  dis- 
solution of  the  marital  relation. 

[E3d.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §  129;   Dec  Dig.  S  37.*] 

(Additional  SyUahus  hy  Editorial  Siaif.) 

4.  Divorce  (§  37*)— "Desertion." 

Mere  absence  of  one  spouse  from  the  oth- 
er, though  voluntary,  does  not  constitute  "de- 
sertion"; but  cohabitation  must  cease,  and 
there  must  be  intent  in  the  mind  of  the  offend- 
ing party  to  desert  or  abandon  the  other. 

[Eid.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §S  107-132;   Dec  Dig.  |  37.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2020-2024;    vol.  8,   p.  7635.] 

Appeal  from  Circuit  Court,  Monongalia 
Connty. 

BiU  by  WUllam  H.  Hall  against  Millie 
Hall.  Decree  of  dismissal,  and  plaintiff  ap- 
peals.   Affirmed. 

Li.  v.  Keck  and  Cox  &  Baker,  for  appellant 
Lazzelle  ft  Stewart,  for  appellee. 

POFFENBARGER,  J.  His  bill  for  a  di- 
vorce from  bed  and  board  having  been  dis- 
missed and  relief  denied  bim,  the  plaintiff 
obtained  this  appeal. 

On  its  face,  the  bill  is  sufficient  .as  one  for 
a  limited  divorce  on  the  ground  of  abandon- 
ment and  desertion.'  It  charges  that  on  the 
9th  day  of  September,  1908,  the  defendant, 
without  any  Just  cause  and  in  the  absence 
of  the  plaintiff,  deserted  and  abandoned  him, 
without  bis  knowledge  or  consent,  and  took 
ap  ber  residence  with  her  father,  where  she 
has  since  remained.  It  sets  up  all  Jurisdic- 
tional facts.  These  are  admitted  by  the  an- 
swer; but  the  charge  of  desertion  is  em- 
phatically denied  and  resisted^  Admitting 
ber  absence  from  the  plaintiff's  place  of 
abode  and  the  date  of  ber  leaving,  the  de- 
fendant charges  misconduct  on  the  part  of 


the  plaintiff  as  reason  or  excuse  for  ber  ab- 
sence, and  relies  upon  these  fa^ts  as  a  bar 
to  the  relief  asked. 

Married  on  the  18th  day  of  March,  1908,  a 
female  child  was  bom  to  the  parties,  July  18, 
1908.  On  their  mardage,  they  took  up  their 
residence  in  a  small  bouse  owned  by  the 
plaintiff's  father  and  In  which  his  widowed 
aunt  bad  resided  for  some  years.  There 
seems  to  have  been  no  serious  trouble  be- 
tween the  plaintiff  and  defendant;  but  the 
latter  complains  of  the  conduct  of  the  aunt, 
with  whom  she  had  a  quarrel  on  the  day  on 
which  she  left  She  charges  other  previous 
difficulties  with  ber  and  neglect  and  unkind- 
ness  on  the  part  of  the  husband.  On  or 
about  the  day  of  ber  leaving,  she  told  her 
husband  she  could  not  get  along  with  the 
aunt  and  requested  him  to  obtain  another 
place  of  residence.  To  this  be  replied  that 
be  could  not  rent  two  or  three  houses.  Then 
a  conversation  occurred  between  bim  and 
the  mother-in-law  on  the  same  subject  The 
latter  charged  bim  with  having  mistreated 
ber  daughter,  in  that  he  bad  failed  to  go 
out  with  ber  or  give  ber  money  and  told  him 
the  wife  intended  to  leave  and  take  the  child. 
To  this  he  replied  that,  if  the  mother-in-law 
intended  to  run  the  business,  she  might  do 
so,  but  he  proposed  to  run  bis  own  business. 
He  says  that,  before  leaving  the  bouse,  he 
declared  his  willingness  to  take  care  of  the 
wife  as  long  as  she  should  stay  with  him. 
In  her  testimony,  the  wife  says  she  was  un- 
able to  live  with  her  aunt,  and  that  when  the 
latter  ordered  ber  out  she  does  not  see  why 
she  bad  not  the  right  to  go.  The  husband 
has  never  asked  her  to  return,  nor  made  any 
effort  to  Induce  her  to  do  so.  Nor  has  he 
visited  her  or  communicated  with  ber,  ex< 
cept  as  he  casually  met  her  on  one  or  two  oc- 
casions. After  she  left,  he  seems  not  to 
have  made  any  inquiry  about  her  or  to  have 
cared  whether  she  returned  or  not. 

[4]  Mere  absence  of  one  spouse  from  the 
other,  though  voluntary,  does  not  constitute 
desertion.  Not  only  must  cohabitation  cease, 
but  there  must  be  Intent  in  the  mind  of  the 
offending  party  to  desert  or  abandon  the  oth- 
er, and  these  two  ingredients  must  combine 
and  coexist  Alklre  v.  Alkire,  33  W.  Va.  517, 
11  S.  B.  11;  Martin  v.  Martin,  33  W.  Va. 
695,  11  S.  B.  12.  Though  the  statute  allows 
a  divorce  a  mensa  et  thoro  for  abandonment 
or  desertion,  in  general  terms,  and  does  not 
in  express  words  require  willfulness,  it  must 
be  assumed  that  the  legislators,  in  drafting 
and  enacting  it,  intended  such  abandonment 
and  desertion  as  is  generally  recognized  and 
treated  as  sufficient  ground  for  a  limited 
divorce.  So  this  court  has  construed  the 
statute. 

Nothing  else  considered,  we  might  say  the 
declared  intention  of  the  defendant  to  leave, 
ber  actual  departure  and  failure  to  return, 
make  a  case  for  divorce  under  this  view  of 
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the  statute.  Both  her  declarations  and  acts 
are  Indicative  of  Intent  There  was  a  cessa- 
tion of  cohabitation,  coupled  with  declara- 
tions of  intent.  The  inference  or  conclusion 
to  which  these  facts  tend  Is  opposed,  how- 
ever,  by  her  willingness,  averred  in  her  an- 
swer and  protested  in  her  testimony,  to 
renew  cohabitation,  provided  the  plaintiff 
will  separate  himself  from  the  company 
of  his  aunt  At  the  time,  she  requested 
him  to  obtain  another  house,  and  still  says 
she  is  willing  to  cohabit  with  him,  if  he  will 
do  so.  Insufficiency  of  these  protestations  is 
charged  on  the  ground  that  they  are  condi- 
tional. Though  conditional)  they,  taken  in 
connection  with  other  facts  and  circumstanc- 
es, may  be  sufficient  to  preclude  the  relief 
asked  for  by  the  plaintiff  and  sustain  the  de- 
cree appealed  from.  Whether  they  are  or  not 
depends  upon  the  consideration  and  applica- 
tion of  principles  now  to  be  stated. 

[3]  Alleged  fatelity  of  this  condition  is 
founded  upon  the  supposed  absolute  right  of 
the  husband  to  determine  the  place  of  domi- 
cile. This  right  Is  stated  by  Schouler,  in  his 
work  on  Husband  and  Wife,  at  section  59,  as 
follows:  "And  the  husband,  as  dlgnlor  per- 
Bona»  has  the  right  to  fix  it  (the  domicile) 
where  he  pleases.  The  wife's  domicile  merg- 
es in  that  of  her  husband.!'  But  in  the  same 
section,  he  qualifies  the  proposition  as  fol- 
lows :  '*In  the  genuine  sense  the  domicile  of 
the  husband,  becomes  that  of  the  wife,  aud 
wherever  he  goes  she  Is  bound  to  go  like- 
wise; not  however,  unless  bis  intent  be 
bona  fijie  and  without  fraud  upon  her  person 
or  property  rights."  At  section  61  be  says : 
"A  husband  would  not  be  permitted  to  re- 
move his  wife  to  some  remote  and  undesir- 
able place  for  the  sake  of  punishing  or  tor- 
menting her,  or  so  as  to  compel  her  to  stay 
alone  where  he  did  not  mean  to  reside  him- 
self; for  this  would  not  fix  the  matrimonial 
domicile  with  honest  intent"  This  principle 
was  applied  in  Powell  v.  Powell,  29  Vt.  148, 
in  a  case  very  similar  in  one  respect  to  this. 
The  wife  had  refused  to  live  with  her  hus- 
band in  a  particular  locality  in  close  proxim- 
ity to  his  relatives.  He  applied  for  a  divorce 
on  the  ground  of  desertion  which  the  trial 
court  refused.  In  affirming  this  decree,  the 
Supreme  Court  through  Redfield,  C.  J.,  said : 
"Now,  while  we  recognize  fully  the  right  of 
the  husband  to  direct  the  affairs  of  his  own 
house,  and  to  determine  the  place  of  the 
abode  of  the  family,  and  that  it  is  in  general 
the  duty  of  the  wife  to  submit  to  such  deter- 
minations, it  is  still  not  an  entirely  arbitrary 
power  which  the  husband  exercises  in  these 
matters.  He  must  exercise  reason  and  dis- 
cretion in  regard  to  them.  •  •  ♦.  Any 
man  who  has  proper  tenderness  and  affection 
for  his  wife  wpuld  certainly  not  require  her 
to  reside  near  his  relatives,  if  her  peace  of 
mind  were  thereby  seriously  disturbed."  Oth- 
er cases  declaring  and  applying  the  same 
doctrine  are  Gleason  v.  Gleason«  4  Wis.  64; 


Bishop  y.  Bishop,  30  Pa.  412 ;   and  Boyce  v. 
Boyce,  23  N.  X  Eq.  337. 

[1]  The  conduct  of  the  husband  in  fixing 
the  place  and  conditions  of  the  matrimonial 
residence  may  subject  him  to  the  applica- 
tion of  another  principle  of  almost  universal 
observance.  In  seeking  a  divorce,  he  cannot 
obtain  the  benefit  of  his  own  wrong.  Courts 
are  ordained  for  the  enforcement  and  vindi- 
cation of  the  law  and  legal  rights.  They  nev- 
er aid  anybody  in  efforts  to  violate  law  nor 
give  him  the  benefit  or  fruit  of  his  own  vio- 
lation thereof.  No  court  of  law  or  equity 
will  enforce  or  give  any  right  upon  an  ille- 
gal contract  Following  the  same  principle, 
a  court  will  not  allow  the  use  of  its  powers 
and  process  to  obtain  a  benefit  founded  di- 
rectly upon  a  breach  of  law  by  the  applicant 
therefor.  Courts  of  equity  go  still  further 
and  refuse  relief,  even  in  cases  of  equitable 
right,  if  the  applicant  has  been  guilty  of 
fraud  or  misconduct  in  or  about  the  matter 
in  respect  to  which  he  seeks  relief.  Peters 
V.  Case,  62  W.  Va.  33,  57  S.  E.  733,  13  L.  R. 
A.  (N.  S.)  408;  Hogg's  Eq.  Prin.  §  324,  p. 
450.  To  obtain  relief  in  a  court  of  equity, 
the  plaintiff  must  come  with  clean  hands, 
and  this  maxim  applies  in  divorce  cases  as 
well  as  in  others  of  equitable  cognizance. 
This  is  the  principle  underlying  the  defenses 
of  connivance,  collusion,  and  recrimination, 
everywhere  recognized  and  permitted.  Bish- 
op, Mar.,  Div.  &  Sep.  §S  201-409,  inclusive; 
Wass  V.  Wass,  41  W.  Va.  126,  23  S.  B.  537; 
Pierce  v.  Pierce,  3  Pick.  (Mass.)  299,  15  Am. 
Dec.  210;  Myers  v.  Myers,  41  Barb.  (N.  Y.) 
114;  Danforth  v.  Danforth,  105  IlL  603. 
[2]  Conduct  sufficient  to  bar  relief  need  not 
be  such  as  would  give  the  defendant  cause 
for  a  divorce.  Remedy  and  divorce  are  dif- 
ferent things.  Conduct  sometimes  denies  rem- 
edy for  apparent  rights.  Inequitable  con- 
duct on  the  part  of  the  plaintiff,  though  It 
does  not  amount  tp  cause  for  a  divorce,  suf- 
fices to  defeat  his  application  for  relief.  A 
different  conclusion  would  be  violative  of  the 
fundamental  principle  Just  stated.  Adher- 
ence to  that  principle  is  necessary  to  the 
protection  of  the  interest  the  state  has  in 
every  suit  for  divorce.  Marriage  was  insti- 
tuted for  the  good  of  society.  Once  incurred, 
the  marital  relation  must  be  continued»  if 
continuance  thereof  is.  reasonably  practica- 
ble, for  the  same  reason;  Its  solemnity  and 
importance  as  a  factor  in  civilization  forbid 
severance  of  the  relation  for  slight  cause. 
To  allow  both  parties  to  dissolve  the  relation 
at  will,  or  one  of  them  to  effect  dissolution 
by  trickery  or  fraud,  would  tend  directly  to 
defeat  all  the  high  and  necessary  purposes 
for  which  marriage  was  ordained.  These  are 
some  of  the  obvious  reasons  for  the  applica- 
tion of  the  equitable  maxim  aud  legal  prin- 
ciple in  numerous  cases  of  denial  of  relief. 
Bacon  v.  Bacon  (decided  at  this  term)  70 
S.  E.  762;  Wass  v.  Wass,  cited;  Cooper  v. 
Cooper,  17  Mich.  205,  97  Am.  Dec  182;  Mc- 
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Gowen  ▼.  McGowen,  52  Tex.  667;  Slmpeon 
▼.  Slmpeon,  31  Mo.  24;  Ingeraoll  y.  Ingetsoll, 
49  Pa.  249,  88  Am.  Dec.  600;  Goldbeck  v. 
Goldbeck,  18  N.  J.  Eq.  42;  Lynch  t.  Lynch, 
88  Md.  828;  Gray  t.  Gray,  15  Ala.  779; 
Crow  T.  Crow,  23  Ala.  583. 

Viewing  the  facts  disclosed  by  the  record 
In  the  light  of  these  principles,  we  are  un- 
able to  say  the  trial  court  erred  In  refusing 
a  decree  of  divorce.  The  plaintlflP  married 
a  woman  with  whom  he  had  previously  had 
illicit  Intercourse.  He  knew  her  character 
and  history  when  he  married  her.  His  en- 
tire conduct  indicates  a  desire  for  separa- 
tion and  relief  from  the  marriage  relation, 
and  likely  because  of  her  character.  As  to 
this,  he  made  his  election  when  he  made  her 
his  life  companion.  He  took  her  to  a  house 
occupied  by  an  aged  relative,  where  she  says 
her  relations  were  unpleasant  He  gave  her 
no  public  recognition  as  his  wife  otherwise 
than  by  living  and  cohabiting  with  her  at 
that  place.  He  refused  to  go  out  with  her  in 
public  or  to  accompany  her  even  upon  visits 
to  her  own  parents.  When  she  expressed 
her  dissatisfaction  with  her  surroundings 
and  treatment,  he  made  not  the  slightest  ef* 
fort  to  comply  with  her  wishes.  His  ulti- 
matum was  that  he  would  support  and  keep 
her,  if  she  would  accede  to  his  arbitrary  will 
and  determination  as  to  the  place  In  which, 
and  the  conditions  under  which,  they  should 
live  together.  Knowing  her  dissatisfaction 
with  this  and  her  intention,  not  to  desert 
him  absolutely,  but  to  withdraw  from  that 
place,  and  her  willingness  to  live  with  him 
under  other  conditions,  he  did  not  even  re- 
quest her  to  stay,  nor  ask  her  to  return,  nor 
in  any  way  indicate  a  desire  to  renew  co- 
habitation. There  was  no  serious  obstacle 
to  his  complying  with  the  wish  and  desire 
she  expressed.  The  house  did  not  belong  to 
him,  and  he  had  nothing  Invested  In  it  Ac- 
cording to  his  own  contention  and  claim,  he 
had  simply  taken  the  place  of  his  aunt  as 
tenant  of  the  house  and  paid  rent  for  it. 
How  much  rent  or  for  what  period  of  time, 
he  does  not  disclose.  This  conduct  is  not 
consistent  with  good  faith  and  an  honest  ef- 
fort to  maintain  the  solemn  relation  he  had 
assumed.  In  Martin  v.  Martin,  Judge  Eng« 
lish  well  expressed  a  proposition,  in  full  and 
complete  )iarmony  with  the  principles  we  are 
applying,  In  the  following  terms:  "In  assum- 
ing the  marriage  relation,  it  is  understood 
that  the  contracting  parties  do  so  fully  aware 
of  the  frailties  and  imperfections  of  human 
nature,  and  conscious  of  the  fact  that  mu- 
tual forbearance  must  be  practiced  to  enable 
them  to  pursue  pleasantly  the  journey  of  life 
as  companions;  each  party  undertaking  to 
overlook  the  moral  wrongs  and  Infirmities  of 
the  other.  The  best  interests  of  society,  de- 
cency, and  morality  combine  in  demanding 
that  the  obligations  taken  upon  themselves, 
by  the  parties  who  enter  into  the  marriage 


contract,  should  not  be  abandoned  and  dis- 
regarded upon  the  mere  whim  or  caprice  of 
either  party,  or  upon  slight  cause,  real  or 
imaginary.'* 
Seeing  no  error  in  the  decree,  we  affirm  it 


(69  W.  Va.  197) 
WARD  V.   HOTEL  RANDOLPH  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Tlrginia. 

AprU  18,  1911.) 

fSytlahus  hy  the  Court.) 

1.  Receivers,  (§  35*)— Application  »ob  Ap- 
pointment—Necessity FOB  Notice. 

Notice  must  be  given  to  parties  interested 
of  an  application  for  appointment  of  a  receiv- 
er, except  in  case  of  emergency,  or  when  the 
application  is  made  after  process  served  and 
in  term  and  the  bill  asks  tne  appointment. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Gent  Dig.  H  64-60;  Dec  Dig.  |  35.*] 

2.  RBCBIVKSa  (§  6*)*-AFFOXllTlfXRT— Yaud« 
ITT. 

An  appointment  of  a  receiver,  though  the 
bill  ask  it,  made  without  process  served,  and 
before  decree  on  the  meritSj  without  affidavit 
to  support  the  application,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  I  6.*] 

(AdditUmdl  Bi/Uabu9  hy  Bdiporial  Btalf.) 

3.  BqUITT    (§   273*)— PlBADINO  — AlfSNDMBNT 
TO   BiLI/— DEFJLBraBB. 

Where  the  original  bill  praying  appoint- 
ment of  a  receiver  called  only  for  a  receiver,  ' 
an  amended  bill,  doing  the  same,  and  stating 
matte m  supposed  'to  sustain  the  application, 
and  further  asking  a  dissolution  and  winding 
up  of  the  company,  is  neither  inconsistent  with 
the  original  bill,  nor  foreign  nor  ungermanl^ 
to  it. 

[Ed.  Note.— For  other  cases,  see  EVjuity,  Dec 
Dig.  S  2T3.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

BUI  by  Wirt  C.  Ward  against  the  Hotel 
Randolph  Company,  John  Wilson,  and  oth- 
ers. From  an  order  appointing .  a  receiver, 
defendant  Wilson  appeals.  Reversed  and 
remanded. 

D.  H.  Hill  Arnold,  for  appellant.  Jared 
L.  Wamsley,  for  appellee.  . 

BRANNON,  J..  In  this  case  this  cdtirt 
rendered  a  decree  reversing  the  action  of 
the  circuit  court  in  appointing  a  receiver. 
Ward  V.  Hotel  Randolph  Company,  65  W. 
Va.  721,  68  S.  B.  613.  We  held  that  the  orig- 
inal bill  was  only  a  bill  to  get  a  receiver, 
and  that  such  a  bill,  for  that  purpose  only, 
could  not  be  sustained.  When  the  case  went 
back  to  the  circait  court.  Ward  presented 
an  amended  bill  asking  for  a  receiver  and 
a  dissolution  of  the  corjporation  and  a  wind- 
ing np  of  its  affairs.  The  court  made  an 
order  appointing  a  receiver  to  take  .charge 
of  the  hotel  and  csirry  on  its  business.  Tiie 
decree  Went  no  further,  decreed  no  relief. 
No  process  to  answer  the  amended  bill  was 
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Issued  before  said  decree  was  made.  No  no- 
tice was  given  to  Wilson  of  the  application 
for  the  appointment  of  the  receiver.  The 
amended  bill  was  not  sworn  to;  no  affidavit 
to  support  the  appointment  was  filed. 

[1]  We  think  it  was  error  to  appoint  this 
receiver  without  notice  to  Wilson,  a  large 
stockholder.  In  Bargain  House  v.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660,  we  held:  "There 
is  no  principle  of  the  law  of  receivership  of 
greater  wisdom,  and  more  firmly  established, 
than  that  requiring  notice  of  the  applica- 
tion." Likewise  in  Batson  v.  Findley,  52  W. 
Va.  343,  43  S.  E.  142.  Such  is  the  law  every- 
where, as  shown  in  34  Cyc.  117.  An  emer- 
gency case  is  excepted.  Now,  Wilson  was 
a  defendant  to  this  cause,  deeply  interested 
in  such  appointment  as  a  stockholder.  The 
plaintiff  deemed  it  necessary  to  give  him  no- 
tice, and  did  give  him  notice  before  the  first 
appointment  of  a  receiver.  If  the  plaintiff 
regarded  it  necessary  to  give  him  notice 
then,  why  not  necessary  on  the  second  ap- 
plication? If  process  to  answer  the  amend- 
ed bill  had  been  served,  it  would  be  differ- 
ent, as  the  bill  asks  the  appointment  of  a 
receiver;  but  there  was  no  process  or  no- 
tice. The  appointment  was  made  simply  on 
the  showing  of  the  unsustained  bill. 

[2]  It  does  not  meet  this  objection  to  sug- 
gest that  the  order  was  made  in  a  pending 
suit,  and  therefore  no  notice  was  required. 
A  receiver  may,  after  process  served,  be  ap- 
pointed in  term  in  a  pending  suit,  if  the  bill 
asks  it;  but  there  was  no  process  on  the 
amended  bill,  the  only  pleading  Justifying 
the  appointment,  as  we  held  the  original  bill 
did  not  in  our  former  decision. 

The  former  decree  in  this  case  distinctly 
held  that  good  cause  must  be  shown  for  the 
appointment  But  In  this  case  no  cause  was 
shown  except  the  mere  statement  of  the  un- 
verified bill.  It  will  not  do  to  say  that  the 
affidavit  to  the  original  bill  would  dispense 
with  a  verification  of  the  amended  bill,  be- 
cause the  amended  bill  made  statements  not 
stated  in  the  original  bill,  charged  insolven- 
cy, and  contained  other  matter  in  addition 
to  that  That  the  corporation  consented 
does  not  matter,  as  it  could  not  represent 
Wilson's  interest,  and  as.it  appears  to  the 
court  that  Wilson  had  adverse  interest,  and 
appealed  from  the  former  appointment,  and 
thus  opposed  the  appointment  Confiict  of 
interest  thus  existed.  34  Cya  114,  contains 
this  text:  "Regularly  a  motion  for  a  re- 
ceiver should  be  founded  upon  affidavits,  or, 
as  in  the  practice  of  some  states,  on  a  bill 
sworn  to  by  the  complainant  or  by  some 
one  cognizant  of  the  facts  stated.*'  It  is 
stated  in  17  Bncy.  PL  &  Prac.  736,  that:  "A 
petition  for  a  receiver  should  be  verified 
by  affidavit,  and  both  the  petition  and  the 
verifying  affidavit  must  be  positives,  as  must 
also  other  affidavits  filed  in  support  of  or 
in  oK>osltion  to  the  application."    Alderson 


on  Receivers,  (  132,  tells  us  that  there  must 
be  such  affidavit 

[3]  The  point  is  made  against  the  amend- 
ed bill  that  it  is  a  departure  from  the  orig- 
inal bill  and  cannot  be  entertained.  We  do 
not  sustain  this  position.  We  held  that  the 
original  bill  called  only  for  a  receiver.  The 
amended  bill  does  the  same,  stating  matters 
supposed  to  sustain  the  application,  and  it 
further  asks  a  dissolution  and  winding  up 
of  the  hotel  company.  We  do  not  think  that 
the  amended  bill  is  either  incohsistent  with 
the  original  bill  or  foreign  or  ungermane  to 
it  This  appeal  is  only  from  the  order  ap- 
pointing the  receiver.  Answers  were  filed  in 
the  case,  but  that  was  after  the  ai^K>int- 
ment  and  they  have  not  been  passed  upon 
by  the  court  The  order. was  made  simply 
on  the  am^aded  bill  and  the  prior  record. 

We  will  reverse  the  order  appointing  a 
receiver  and  remand  the  case  for  further  pro- 
ceedings. 

(6»  w.  Va.  UM) 

HUDKINS  et  al.  ▼.  BUSH. 

(Supreme  Court  of  Appeals  of  West  Vlr^nia. 

April  18,  1911.) 

(ByUahui  &y  the  Cowrt.) 

1.  Evidence  (J  334*)— Appointment— Fboof. 

A  mere  certificate  by  a  clerk  that  by  an 
order  of  his  court  a  certain  person  bad  been 
appomted  a  receiver  is  not  admissible  to  prove, 
and  does  not  prove,  such  appointment 

[Ed.  Note.— 'For  other  cases,  see  EMdence, 
Cent  Dig.  U  1266-1272;    Dec.  Dig.  (  334.^1 

2.  Railroads  ((  270*)  — Actions  Against— 
Proof  of  Operation  of  Railroad  bt  Re- 
ceiver. 

In  an  action  against  a  receiver  of  a  rail- 
road company  to  recover  damages  for  killing 
cattle  by  a  train,  it  must  be  proven  that  Uie 
railroad  was  being  operated  by  a  receiver. 

[Ed.  Note.—For  other  cases,  see  Railroads. 
Cent  Dig.  (  865;  Dec.  Dig.  %  270.*] 

Brror  to  Circuit  Court  Randolph  County. 

Action  by  B.  Hudkins  and  others  against 
B.  F.  Bush,  receiver  of  the  Western  Mary- 
land Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 

Talbott  &  Hoover  and  W.  B.  Maxwell,  for 
plaintiffs  in  error.  Benjamin  A.  Richmond 
and  B.  A.  Bowers,  for  defendant  in  error. 

BRANNON,  J.  B.  Hudkins  aid  W.  G. 
Hudkins  brought  an  action  of  trespass  on 
the  case  against  B.  F.  Bush,  receiver  of  the 
Western  Maryland  Railroad  Company,  to  re- 
cover damages  for  killing  some  cattle  on  the 
railroad  track,  and  the  court  on  motion  of 
the  defendant  excluded  the  plaintiffs*  evi- 
dence and  directed  a  verdict  for  the  defend- 
ant and  on  such  verdict  gave  judgment  for 
the  defendant  and  the  plaintiff^  sued  out  a 
writ  of  error. 

[1]  At  the  start  we  come  across  the  ques- 
tion of  the  appointment  of  the  receiver.    The 
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only  evidence  tbereof  1b  a  paper  called  a 
certificate  of  facts,  if  we  can  say  that  even 
.that  is  a  part  of  the  record.  It  is  a  paper 
by  which  S.  B.  Harrison,  clerk  of  the  Glr- 
enit  Court  of  the  United  States,  certifies 
that  by  an  order  entered  of  record  Bush  was 
appointed  receiver  of  "all  the  lands,  proper- 
ties, railroads,  franchises  and  premises  em- 
hraced  in  and  covered  by  a  certain  mortgage 
given  by  the  Western  Maryland  Railroad 
Company  to  secure  bonds."  There  is  no 
copy  of  the  order  of  appointment  of  a  re- 
ceiver. All  the  books  seem  to  say  that  this 
is  necessary.  Before  the  statute  dispensing 
with  proof  of  incorporation,  where  a  cor- 
poration was  sued  or  suing,  its  existence 
must  have  been  proven.  Such  was  the  com- 
mon-law rule.  Central  Land  Co.  v.  Cal- 
houn, 16  W.  Va,  862,  pt.  7;  Grays  v.  Turn- 
pike Co.,  4  Rand.  (Va.)  578.  Why  should  not 
a  receiver  prove  his  appointment?  The  pa- 
per we  have  is  only  the  opinion  of  Harrison 
as  to  the  effect  of  the  order,  his  construction 
of  it  The  best  evidence  of  a  document  is  the 
document  Itself  speaking  for  itself  to  the 
court  This  paper  is  not  even  secondary  evi- 
dence, and  is  wholly  abortive  to  prove  the 
appointment  Dickinson  v.  Railroad  Co.,  7 
W.  Va.  390;  Anderson  v.  Nagle,  12  W.  Va. 
98,  112;  Roe  v.  Town,  45  W.  Va.  785,  32  S. 
B.  224.  The  general  issue  put  in  contest 
each  and  every  material  allegation  of  the 
declaration.  If  Bush  was  not  receiver,  there 
was  no  liability  on  him  as  such.  His  lia- 
bility as  such  was  one  of  the  elements  of 
the  case.  It  is  hardly  worth  while  to  ad- 
vert to  the  old  rule  that,  where  a  record 
attests  a  fact,  that  record  must  be  produced* 
It  or  a  copy,  not  of  the  whole  record,  but 
of  the  order  of  appointment,  is  the  best  evi- 
dence and  must  be  produced.  Beach  on  Re- 
ceivers, 9  703;  10  Encyclopedia  of  EMdence, 
699. 

[21  Then  another  question  occurs.  Some 
receivers  have  power  of  operation,  some 
have  not,  dependent  on  the  terms  and  pow- 
ers given  by  the  order  of  appointment  Even 
that  certificate  of  facts  does  not  answer  this 
question.  Was  this  receiver  in  the  actual 
operation  of  this  railroad  and  liable  as  such? 
It  does  not  appear  that  such  were  his  pow- 
ers or  liabilities. 

And  then  again,  was  not  the  burden  on 
the  plaintiffs  to  show  that  the  train  which 
did  the  injury  was  a  train  in  the  hands  of 
the  receiver  and  operated  by  his  servants? 
All  the  declarations  against  railroads  for 
injuries  of  this  kind  charge  that  the  railroad 
on  which  the  misfortune  occurs  is  the  prop- 
erty of  a  given  company,  and  that  the  train 
doing  the  injury  is  a  train  of  that  company, 
True^  where  a  company  Is  In  charge  of  a 
railroad,  it  is  presumed  that  trains  on  it  be- 
long to  it;  but  in  this  case  it  must  be  shown 
wliose  train  this  was.  If  it  was  not  a  train 
of  this   receiver,    he  would   not   be  liable. 


If  your  charge  that  an  injury  was  received 
from  a  horse  of  a  certain  person,  you  must 
prove  that  it  was  his  horse.  If  you  charge 
that  a  defendant  committed  assault  and  bat- 
tery, you  must  prove  that  he  did  the  act. 
We  suppose  this  is  fundamental  and  plain. 
'The  plaintiff  has  the  burden  of  proof  that 
the  defendant  railroad  company  owned  and 
operated  the  railroad  from  which  his  inju- 
ries were  received,  where  that  is  made  an 
issue  by  the  pleading.**  4  Elliott  on  Rail- 
roads, 9  1777.  The  plea  of  not  guilty  put 
this  in  issue  in  this  case.  In  Citizens'  St 
R.  Oo.  V.  Stockdell,  159  Ind.  28,  62  N.  EL 
22,  we  find  this:  ''The  averments  in  the 
complaint  that  the  appellant,  the  Citizens* 
Street  Railway  Company,  owned  and  operat- 
ed the  railroad,  and  that  the  appellee  was 
received  by  it  as  a  passenger,  were  of  the 
most  material  character,  and  the  facts  so 
alleged  constituted  the  very  foundation  of 
the  appellee's  claim  for  damages.  E2ach  of 
these  allegations  was  expressly  denied  and 
was  put  in  issue  by  the  answer.'*  It  was 
held  there  could  be  no  recovery  for  want 
of  this  evidence.  So,  in  this  case  it  must 
be  proven  that  this  train  belonged  to  the 
receiver.  *'A  failure  to  prove  that  the  de- 
fendant corporation  owned  or  operated  the 
road  or  car  in  question  must  be  fatal  to 
appellee's  cause.  The  general  denial  filed 
by  the  appellant  puts  every  material  fact  In 
issue."  Indianapolis  St  R.  Co.  v.  Lawn,  80 
Ind.  App.  515,  66  N.  E.  508.  Since  writing 
to  this  point  I  happen  to  meet  with  the  fol- 
lowing text  in  Alderson  on  Receivers,  §  569, 
p.  776:  "There  Is  no  presumption  that  per- 
sons were  appointed  receivers  because  they 
have  acted  as  such.  The  ai^ointment  must 
be  alleged  and  proved.  It  has  been  declar- 
ed that  the  only  proof  that  should  be  made 
of  the  appointment  of  a  receiver  is  a  certi- 
fied copy  of  the  appointing  order.** 

So,  we  think  that  the  case  falls  for  want 
of  evidence  above  stated,  and  that  the  court 
did  not  err  in  *  its  action.  Essential  facts 
were  not  proven  to  sustain  the  action. 

This  renders  It  unnecessary  for  us  to  pass 
on  other  features  of  the  case,  and  we  afllrm 
the  Judgment 


(68  W.  Va.  100) 

FEDBR  V.  HAGER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1911.) 

(8yllahu$  ly  the  Court.) 

1.  Public  Lands  ((  186*)— Saijc— Dqcbeb. 

A  decree  of  sale,  reciting  that  the  land  pro- 
ceeded against  and  directed  to  be  sold  is  "school 
land"  or  '^waste  and  unappropriated  land,"  is 
sufficient  prima  facie  evidence  of  the  state's 
title  to  meet  the  requirements  of  points  3  and 
4  of  the  syllabus  in  this  case  on  former  writ 
of  error.    64  W.  Va.  452,  63  S.  E.  285. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  I  186.*] 
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2.  PuBuo  Lards  Q  186*)--SaHOOL  Li^nd»~ 
Identitt  of  Land  Sold. 

The  whole  of  the  record  of  proceeding's  for 
the  sale  of  school  lands,  together  with  the  deed 
made  in  parsaance  thereof,  should  be  looked  to 
for  the  purpcMse  of  identifying  land  thereby  sold 
as  land  now  in  controversy. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S  599;  Dec.  IMg.  {  186.*] 

Error  to  Circuit  Court,  Boone  County. 

Action  by  Julius  C.  Feder,  as  administra- 
tor, against  John  W.  Eager  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed,  and  Judgment  rendered. 

Payne  ft  Payne  and  Brown,  Jackson  & 
Knight,  for  plaintiff  in  error.  F.  C.  Left- 
wicli  and  W.  R.  Thompson,  for  defendants  in 
error. 

ROBINSON,  J.  An  understanding  Of  this 
unlawful  entry  and  detainer  case  may  be  had 
by  reference  to  the  opinion  on  a  former  writ 
of  error.  64  W.  Va.  452,  63  S.  E.  685.  It 
wlU  there  be  observed  that  the  judgment  was 
reversed  and  the  case  remanded  for  a  new 
trial.  Plaintiff  had  not  fully  traced  his  ti- 
tle to  the  state.  He  relied  upon  a  deed  from 
a  conunissioner' of  school  lands,  but  did  not 
sufficiently  support  that  deed  by  the  record 
ol  the  proceedings  in  which  it  was  authoriz- 
ed to  be  made.  We  held  that  "such  parts  of 
the  record  of  the  court  proceedings  upon 
which  the  deed  is  based  as  show  forfeiture 
of  the  land  or  title  thereto  in  the  state  are 
necessary  as  prima  fade  evidence  that  the 
deed  carried  the  state's  title,"  and  that  "the 
court  proceedings  introduced  to  support  the 
deed  are  not  evidence  that  the  state  had  ti- 
tle which  was  thereby  conveyed,  if  they  con- 
tain no  reference  to  such  facts  of  title." 

There  has  been  another  trial  of  the  case — 
one  by  the  court  in  lieu  of  a  jury.  All  the 
evidence  on  the  former  trial  was  again  con- 
sidered, by  agreement  of  the  parties.  In  ad- 
dition, plaintiff  introduced  a  decree  for  the 
sale  of  school  lands,  entered-  in  the  proceed- 
ings which  were  the  basis  of  the  deed 
through  which  he  claims.  This  decree  di- 
rects the  sale  of  the  land  as  schooi  land — 
waste  and  unappropriated  land.  Plaintiff  al- 
so proved  that  the  title  under  which  defend- 
ants claim  to  hold  was  forfeited  at  the  time 
of  the  sale  pursuant  to  this  decree.  Besides, 
plaintiff  proved  that  he  and  those  under 
whom  he  holds  have  regularly  been  charged 
with  the  taxes  on  the  land  and  have  paid  the 
same.  On  defendants*  part,  the  evidence  on 
the  new  trial  was  practically  the  same  as 
that  on  the  former  one.  The  court  found  for 
defendants  and  entered  Judgment  in  their 
favor.  The  right  to  possession  which  plain- 
tiff <daimed  by  the  action  was  thereby  denied 
him,  and  he^has  prosecuted  the  writ  of  error 
now  under  consideration. 

We  are  well  satisfied  that  the  judgment  is 
erroneous.    Plaintiff  proved  good  title  to  the 


land  and  upon  it  was  entitled  to  possession 
as  against  defendants  who  claim  possession 
under  an  inferior  title.  Plaintiff  traced  his 
title  to  the  state.  He  showed  a  complete  and 
superior  title  to  the  land.  Being  the  real 
owner  he  Is  entitled  to  possession  as  against 
those  claiming  under  an  inferior  title.  "En- 
try upon  land  by  any  person  other  than  the 
legal  owner  is  unlawful,  if  it  be  without  the 
owner's  consent"  Defendants  were  not  in 
possession  by  consent  of  plaintiff,  who  shows 
himself  the  legal  owner,  and  they  should 
have  been  ousted. 

In  this  new  trial,  plaintiff  supplied  every- 
thing that  we  held  to  be  wanting  on  the  for- 
mer trial.  He  made  the  prima  facie  case 
which  we  there  prescribed.  Defendants  did 
not  meet  the  case  so  made.  Plaintiff  intro- 
duced court  proceedings  to  support  the  deed 
of  the  commissioner  of  school  lands,  which 
proceedings  contained  references  to  Uie  fact 
that  the  land  belonged  to  the  state  and  was 
liable  to  be  sold  for  the  benefit  of  the  school 
fund«  The  decree  of  sale  certainly  meets 
every  requirement  in  this  particular.  It  re- 
cites that  the  land  was  "school  land"  and 
that  it  was  "waste  and  unappropriated." 

[1]  These  recitals  take  the  title  to  the 
state.  In  our  former  opinion  herein  we  said : 
"If  there  was  a  single  declaration  in  such 
record  that  the  land  proceeded  against  was 
forfeited,  treated  as  forfeited  or  belonging  to 
the  state,  it  would  be  prima  facie  evidence  of 
such  fact.  If  a  report  of  state  lands  liable 
to  sale,  by  the  proper  officer,  or  decree  of 
sale  reciting  such  report,  treated  the  land  as 
belonging  to  the  state,  it  would  be  sufficient 
until  rebutted.  Strader  v.  Goff,  6  W.  Va. 
268."  The  decree  of  sale,  now  introduced, 
recites  a  report  of  state  lands  liable  to  sale, 
made  by  the  proper  officer,  and -that  decree  in 
terms  treats  the  land  so  reported  and  now 
involved  in  this  suit  as  then  belonging  to  the 
state.  So  the  requirements  of  our  former 
holding  have  been  met. 

£2]  Defendants  contend,  however,  that  the 
particular  tract  of  land  now  in  controversy 
is  not  Identified  as  the  land  mentioned  in 
that  decree.  They  say  that  plaintiff  failed 
in  proof  because  the  decree,  reciting  the  re- 
port of  state  lands  liable  to  sale  and  direct- 
ing sale  thereof,  does  not  name  a  tract  that 
fits  the  land  plaintiff  claims.  If  we  look 
only  to  the  decree  of  sale,  that  may  be  true. 
But  the  report  of  survey,  the  decree  confirm- 
ing sale,  and  the  deed  made  in  pursuance  of 
the  last  named  decree,  sufltelently  Identify 
the  land  now  claimed  by  plaintiff  as  the 
Tract  No.  8  named  in  the  decree  of  sale 
which  recites  that  it  was  state  land  when 
proceeded  against  for  the  benefit  of  the 
school  fund. 

The  judgment  will  be  reversed,  and  judg- 
ment that  plaintiff  have  possession  of  the 
land  as  against  defendants  will  now  be  en- 
tered here. 
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FIRST  NAT.   BANK   OP  PHILIPPI  ▼. 
KITTLD  et  al. 

<SQpTe]iie  Goart  of  Appeals  of  West  Virgliiia. 

April  18,  1911.) 

(SyUahui  hy  the  Court,) 
Pbincipal  ANiy  Surety  (S  115*>— Dischaboe 

OF  SUBBTTES— NeQLIOENCB  OF  OBEDITOB. 

A  creditor  is  bound  to  use  proper  care  and 
diligence  in  the  management  and  collection  of 
-collateral  securities;  and  a  surety  will  be  re- 
leased, to  the  extent  of  the  loss  actually  sustain- 
ed by  the  negligence  of  the  creditor,  to  the  same 
extent,  as  if  such  loss  was  due  to  some  positive 
act  of  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,    Cent   Dig.   U   244-268;    Dec   Dig.   S 

n5.*i 

Error  to  drcult  Court,  Barbour  County. 

Action  by  the  First  National  Bank  of  PhU- 
Ippl  against  Mary  D.  Kittle  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Fred  O.  Blue  and  Arthur  D.  Dayton,  for 
plaintiff  In  error.  William  T.  George  and 
John  B.  Dilworth,  for  defendants  in  error. 

BlILI/SU^  J.  In  an  action  by  plaintiff,  be- 
fore a  justice,  against  V.  W*  and  Mary  D. 
Kittle  and  C.  W.  Brandon,  defendants,  on  a 
note  for  two  hundred  dollars,  plaintiff  recov* 
cred  a  Judgment  against  all  defendants  for 
the  fall  amount  of  the  note,  interest  and 
costs. 

Defendants,  Mary  D.  Kittle,  wife  of  V. 
W.  Kittle,  and  C.  W.  Brandon,  though  joint 
makers,  were  in  fact  sureties  for  V.  W.  Kit- 
tle, and  they  alone  appealed,  the  judgment 
of  the  justice  against  V.  W.  Kittle,  princi- 
pal, remaining  in  full  force,  and  unappealed 
from.  ' 

On  the  trial  of  the  appeal  in  the  circuit 
court,  the  court  on  defendants'  motion,  struck 
out  plaintiff's  eyidenc^,'  and  directed  a  ver- 
dict in  their  fayor,  and  from  the  judgment 
below,  of  nil  capiat,  and  for  costs,  the  plain- 
tiff obtained  this  writ  of  error. 

The  defense  of  the  sureties  before  the  jus- 
tice, and  in  the  circuit  court  on  appeal,  was, 
that  the  bank,  at  the  time  of  note  sued  on, 
had  required  of  V.  W<  Kittle,  principal,  addi- 
tional security,  and  who  then,  September  20, 
1905,  assigned  to  the  bank,  to  use  the  lan- 
guage of  the  assignment,  ''two  hundred  dol- 
lars of  the  amount  due  tne  by  the  county 
court  of  Barbour  County  for  work  done  under 
contract  with  said  court  for  court  square  pay^ 
ing,  as  collateral  security,  for  the  pt^yment  of 
said  note ;"  and  that  by  tlie  negligence  of  the 
bank  in  failing  to  give  notice  of  said  assign- 
ment, and  to  take  such  steps  as  was  neces- 
sary to  preserye  its  own  rights  and  the 
rights  of  defendants  as  sureties,  the  same 
had  been  lost,  or  surrendered,  and  the  sure- 
ties thereby  dischargedr 

For  the  bank  it  was  replied,  that  Mary  D. 
Kittle  was  estopped  from  denying  her  lia- 


bility, on  the  grounds,  first,  that  after  the 
trial  and  judgment  by  the  justice,  she  had, 
on  October  1,  1906,  joined  with  her  husband. 
V.  W.  Kittle,  in  a  deed  to  one  Golden  for  a 
house  and  lot  belonging  to  her,  by  which 
deed  the  grantee,  in  part  consideration,  had 
covenanted  to  pay  said  judgment,  then  a  lien 
on  said  lot;  second,  that  subsequently,  in  a 
chancery  suit  of  George  against  her,  said 
debt  had  bseen  reported,  and  decreed  as  a 
debt  and  lien  on  said  house  and  lot;  third, 
that  subsequently  in  a  suit  by  Howell  against 
said  Golden's  administrator,  and  others,  said 
judgment  was  reported  and  decreed  as  a  per- 
sonal debt  against  said  Golden,  and  decreed 
to  be  paid  out  of  his  estate;  and  that  if  said 
debt  or  any  part  of  It,  should  be  paid  out  of 
that  estate,  Mary  D.  Kittle  would  be  relieved 
pro  tanto  therefrom. 

And  as  applicable  to  both  defendants,  it 
was  said,  that  the  bank  was  not  bound  to 
the  utmost,  or  even  active  diligence,  while 
the  sureties  remained  passive;  and  that  in 
as  much  as  said  assignment  was  only  col- 
lateral, and  that  on  October  13,  1906,  before 
said  note  fell  due,  orders  were  issued  and 
paid  as  follows:  one  to  V.  W.  Kittle,  for 
$247.50 ;  another  for  $76.84;  and  another  to 
V.  W.  Kittle,  for  the  use  of  said  Charles  W. 
Brandon,  for  $336.76;  and  that  on  April  10, 
1QP6,  three  days  after  Kittle's  assignment  to 
the  bank  had  been  filed  in  the  clerk's  office  of 
said  court,  said  court,  disregarding  said  as- 
signment, had  paid  directly  to  V.  W.  ^ittle, 
$112.50,  for  extra  work  on  said  court  square, 
the  defendants  have  not  been  prejiidieed  by 
any  neglect  or  want  of  diligence  on  the  part 
of  plaintiff. 

The  fact  of  said  collateral  assignment  is 
not  denied,  but  fully  established  by  the 
proof;  and  it  is  scarcely  denied  that  the 
bank  was  negligent,  grossly  negligent*  in  fail-' 
Ing  to  present  said  assignment,  or  give  no- 
tice to  the  county  court  thereof,  and  demand 
payment  If  it  had  done  so,  there  is  no  rea-^ 
son  to  believe,  and  it  is  not  shown,  or  pre- 
tended, that  the  county  court  would  not 
willingly  and  without  objection,  have  paid 
the  bank  the  money  which  It  did  ;pay  directly 
to  Kittle.  It  is  contended,  however,  that  the 
county  court  was  not  bound  to  accept  anc| 
pay  a  partial  assignment  of  the  amount  due 
Kittle;  but  in  equity,  if  not  at  law,  it  was. 
At  all  events,  it  is  not  shown  that  the  county 
court  declined  to  honor  said  assignment 
T^e  assignment  was  never  presented,  and  the 
court  given  an  opportunity  to  honor  and  pay, 
antll  it  had .  actually  paid  out  the  money 
actually  assigned  to  Kittle  and  others.  We 
must  say,  therefore,  on  the  evidence,  that  the 
bank  lost  this  security,  by  its  negligence. 

We  see  nothing  in  the  suggestion  of  coun- 
sel, in  argument,  based  on  Railway  Co.  v. 
Coal  Ca,  44  W.  Va.  574,  30  S.  B.  196,  41 
L.  R.  A  414,  that  the  justice  had  no  jurisdic- 
tion to  try  the  rights  of  defendants  as  sure- 
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ties,  because  equitable  In  nature.  The  fact 
that  it  might  have  been  necessary  for  the 
bank  or  the  sureties  finally  to  enforce  its  or 
their  rights  by  a  suit  in  equity,  furnishes  no 
excuse  for  the  negligence  of  the  bank.  That 
loss  by  Its  negligence  constituted  a  legal  de- 
fense to  the  action  against  the  sureties. 

But  was  the  bank  bound  to  active  dili- 
gence? The  authorities  cited  and  relied  on 
by  plaintiff's  counsel,  hold,  that  a  creditor  is 
not  bound  to  active  diligence  in  pursuing 
his  principal  debtor,  unless  required  by  the 
sureties  to  do  so.  But  this  proposition,  and 
the  authority  cited  for  It,  we  think,  inap- 
plicable to  the  duty  of  a  creditor,  respecting 
collateral  securities  in  his  hands.  With  re- 
spect to  such  securities  the  authorities  all 
hold  the  creditor  bound  to  use  proper  care 
and  diligence  in  the  management  and  col- 
lection of  such  collateral,  and  that  a  surety 
is  released,  to  the  extent  of  the  loss,  actually 
sustained,  by  the  negligence  of  the  creditor, 
to  the  same  extent  as  if  lost  by  the  positive 
act  of  the  creditor.  This  proposition  we 
think  fully  sustained  by  the  following:  1 
Brandt  on  Suretyship  (3d  Ed.)  IS  480,  481, 
482,  and  498;  Clow  ▼.  Derby  Coal  Co.,  98 
Pa.  432;  Phares  ▼.  Barbour,  49  111.  370;  Hall 
V.  Hoxsey,  84  111.  616;  Bank  v.  Parsons,  42 
W.  Va.  137,  24  S.  E  654;  32  Cyc.  216,  and 
many  cases  cited  in  notes;  Davenport  tv. 
Banking  Co.,  115  Am.  St  Rep.  100,  note 
page  100. 

If  the  bank  had  given  due  notice  to  the 
county  court,  or  filed  said  assignment  in 
time  to  preserve  its  and  the  sureties  rights 
thereunder,  the  bank  might  not  have  been 
bound,  in  order  to  preserve  its  rights  against 
defendants,  to  have  pursued  the  county  court 
by  suit  It  was,  however,  in  the  interest  of 
the  sureties,  bound  to  preserve  those  rights 
by  diligence.  It  is  shown  in  this  case  to 
have  neglected  that  duty. 

It  is  very  clear  therefore,  unless  Mrs.  Kit- 
tle is  estopped  by  her  acts,  as  claimed,  from 
denying  her  liability;  or  she  and  her  co- 
defendant  Brandon  have  not  been  prejudiced 
by  the  negligence  of  the  plaintiff  in  the 
premises,  that  they  have  both  presented  com- 
plete defenses  to  the  action. 

We  do  not  find  any  element  of  estoppel  in 
the  fact  that  in  the  deed  to  Golden,  Golden 
covenanted  to  pay  the  bank,  the  Judgment 
recovered  before  the  Justice,  then  pending  in 
the  circuit  court  on  appeal,  by  Mrs.  Kittle 
and  Brandon;  nor  In  the  fact  that  in  the 
subsequent  decrees  in  the  two  chancery  cases 
referred  to,  that  Judgment  was  allowed  and 
decreed.  Those  decrees  were  involuntary  on 
her  part.  The  plaintiff  was  in  no  way  preju- 
diced by  anything  done  or  omitted  by  Mrs. 
Kittle.  When  she  sold  her  property  to  Guld- 
en the  lien  of  the  judgment  existed.  Some 
provision  had  to  be  made  to  protect  the 
purchaser.  The  parties  chose  to  make  such 
provision  In  the  deed.     The  bank  was  no 


party  to  that  agreement,  did  not  rely  thereon 
to  Its  prejudice.  For  this  reason  plaintiff 
is  not  in  a  position  to  plead  estoppel. 

For  a  like  reason  it  may  be  said  with  re- 
spect to  the  decrees  in  the  chancery  suits. 
The  judgment  of  the  bank  had  been  recov- 
ered. It  was  a  lien  as  it  stood,  though  ap- 
pealed from,  certainly  as  to  V.  W.  Kittle. 
Evidently  nothing  was  ever  realized  by  the 
bank  in  those  suits,  and  we  do  not  see  any- 
thing in  the  record  thereof,  so  far  as  pre- 
sented, estopping  Mrs.  Kittle  in  this  action. 

But  were  defendants  prejudiced  by  the 
negligence  of  the  plaintiff?  They  were  not 
if  as  intimated  in  the  record  and  in  argu- 
ment, either  got  the  money,  or  the  benefit 
thereof,  paid  out  on  orders  of  the  county 
court  to  Kittle,  subsequent  to  said  assign- 
ment That  Mrs.  Kittle  is  the  wife  of  V.  W. 
Kittle,  without  more,  is  not  sufllcient  to  show 
that  she  was  benefited  in  such  a  way  as  to 
excuse  the  bank  from  loss  due  to  its  negli- 
gence. It  is  not  proven,  or  attempted  to  be. 
that  Brandon  did  not  have  a  bona  fide  debt 
against  Kittle  for  the  amount  of  the  order 
of  the  county  court  to  bis  use;  or  that  he 
was  in  any  way  benefited  by  the  orders  is- 
sued in  favor  of  Kittle  individually;  or  that 
either  Mrs.  Kittle  or  Brandon  knew,  as  a 
fact  that  the  bank  had  not  presented  its  as- 
signment to  the  county  court,  and  protected 
its  own  rights  as  creditor,  and  their  rights  as 
sureties. 

For  these  considerations,  we  conclude  that 
that  the  Judgment  below  was  right  and 
should  be  alBrmed. 


(60  W.  Va.  158) 

TUNNBY  V.  WHEELING   STEEL  ft  IRON 

CO. 

(Supreme  Court  of  Appeals  of  West  Viiginia. 

April  18,  1911.) 

(SyttahuM  5y  the  Court  J 

1.  Exceptions,   Bill  of  (|  38*)— Time  vob 
Saving — Adjoubned  Teric  of  Court. 

A  bill  of  exceptions  in  relation  to  a  judg- 
ment entered  at  a  term  which  is  adjourned 
thereafter  to  an  adjourned  term  must  be  saved 
either  before  the  adjournment  to  the  adjourned 
term  or  within  thirty  days  after  that  adjourn- 
ment 

fEd.  Note.— Por  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  |S  49-63;  Dec.  Dig.  f  3a*j 

2.  Exceptions,    Bill  of  (|  41*)— Tike  fob 
Saving— AnjouRNED  Term  of  Court. 

The  thirty  days  allowed  for  the  taking 
of  a  bill  of  exceptions,  when  the  exceptions  re- 
late to  a  judgment  entered  at  a  term  which 
is  adjourned  to  an  adjourned  term,  run  from 
the  date  of  that  adjournment,  and  not  from  the 
end  of  the  adjourned  term. 

[Ed.  Note.— For  other  cases,  see  BJzeeptiona. 
BUI  of.  Cent  Dig.  |  69;    Dec  Dig.  (  41>] 

Error  to  Circuit  Court,  Ohio  CJounty. 

Action  by  Martin  Tunney  against  the 
Wheeling  Steel  &  Iron  Ck)mpany.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 
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Hnbbard  ft  Hubbard,  for  plaintiff  in  er- 
ror.   T.  S.  Riley,  for  defendant  in  error. 

ROBINSON,  J.  In  an  action  for  the  re- 
corery  of  damages  for  personal  injury  receiv- 
ed by  tbe  plaintiff  while  in  the  employment 
of  the  defendant,  based  on  allegations  of 
breach  of  dtty  on  the  part  of  the  latter,  the 
plaintiff  has  Judgment,  through  the  verdict 
of  a  Jury.  The  defendant  complains  there- 
of and  seeks  to  have  the  same  reversed. 

The  assignment  that  the  court  erred  in 
overruling  the  demurrer  to  the  declaration 
Is  not  well  taken.  A  careful  consideration 
of  that  pleading  proves  it  to  be  one  stating 
sufficiently  a  good  cause  of  action. 

The  other  assignments,  relating  to  the  evi- 
dence and  the  instructions  to  the  Jury,  can- 
not be  considered.  The  bill  of  exceptions 
embracing  these  matters  was  not  signed  with- 
in the  time  required  by  law ;  so  the  evidence 
and  Instructions  have  not  been  made  a  part 
of  the  record. 

[1]  A  bill  of  exceptions  must  be  signed 
and  made  a  part  of  the  record  during  the 
term  or  within  thirty  days  after  its  ad- 
journment. From  a  supplemental  record, 
brought  up  by  certiorari  according  to  the 
usual  practice,  it  appears  that  there  was  an 
adjournment  of  the  term  at  which  the  Judg- 
ment was  entered  to  >  an  adjourned  term, 
and  that  the  bill  of  exceptions  was  signed 
and  certified  more  than  thirty  days  after 
that  adjournment  When  a  term  is  adjourn- 
ed to  an  adjourned  term,  a  Judgment  there- 
tofore entered  at  the  term  becomes  final  for 
execution  or  enforcement  An  adjournment 
of  that  character  affects  a  Judgment  Just  as 
a  final  adjournment  does.  Code  1906,  c 
112,  9  4.  The  term  is  finally  ended  as  far  as 
the  Judgment  is  concerned.  Helms  v.  Cold 
Storage  Co.,  65  W.  Va.  203,  63  S.  R  1089. 
[2]  The  thirty  days  for  the  taking  of  bills  of 
exceptions  in  relation  thereto  must  run  from 
that  time.  The  exceptions  cannot  be  saved 
within  thirty  days  after  the  end  of  the  ad- 
journed term,  as  has  been  undertaken  in 
this  case. 

Prior  to  the  enactment  of  the  statute  giv- 
ing thirty  days  for  bills  of  exceptions,  it 
was  necessary  to  take  them  before  the  ad- 
journment of  the  term.  They  had  to  be 
made  a  part  of  the  record  during  the  term 
at  which  the  Judgment  was  entered.  Under 
the  old  law,  they  had  to  be  taken  before  an 
adjournment  to  an  adjourned  term.  Wickes 
V.  Railroad  Co.,  14  W.  Va.  157.  Now,  the 
new  law  giving  thirty  days  is  one  merely  ex- 
tending the  former  time.  "Extension  of 
time  Is  the  substance  of  it.  It  contemplates 
notliing  else.  That  is  its  main  object*' 
liayne  v.  Railway  Co.,  66  W.  Va.  611,  67  S. 
E.  1103.  So  the  extension  must  run  from 
the  time  that  formerly  barred  the  taking  of 
exceptions.     The  adjournment  contemplated 


in  the  statute  of  extension  is  the  adjourn- 
ment at  which  the  term  is  ended  in  relation 
to  the  Judgment  as  to  which  bills  of  excep- 
tions are  to  be  taken.  It  was  not  intended 
to  give  more  than  thirty  days  after  the  final- 
ity of  the  Judgment 

The  record  calls  for  an  aflOrmance ;  it  will 
be  entered. 

(69  W.  Va.  168) 
SHAFFER  V.  SHAFFER  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1911.) 

(8yllabu$  by  ike  Court) 

1.  Pabtition  ((  32*)— Action  bt  Guaediah. 

A  widow,  entitled  to  dower,  may  maintain 

a  suit  as  guardian  for  her  infant  children  to 

have  land  inherited  and  owned  by  such  infants 

and  adults  partitioned,  and  to  have  her  dower 

'tiberein  assigned  to  her. 

[Ed.   Note.— For   other  cases,   see   Partition, 
Cent  Dig.  |  83;    Dec.  Dig.  |  32.*] 

2.  Partition   (|   8*)— Dekd   Bbtwben   Ten- 
ants IN  COMKON— Effect. 

A  deed  between  tenants  in  common,  co- 
tenants  or  coparceners,  by  which  in  an  effort 
at  partition,  they  each  convey  or  quit  claim  to 
the  others,  the  portions  allotted  to  them  re- 
spectively, conveys  no  title  to  the  grantee;  it 
amounts  simply  to  a  severance  of  the  unity  of 
poseession. 

[Ed.   Note.— For   other  cases,   see  Partition* 
Cent  Dig.  9  20;   Dec.  Dig.  |  8,*] 

3.  JunQMENT      (J      747*)  —  CONCLUSrVENESS — 

Judgment  in  Partition. 

Although  section  1,  chapter  79,  Code  1906, 
confers   jurisdiction    on   a   circuit   court   in  a 

Eartitlon  suit,  to  adjudicate  all  questions  of 
Lw  affecting  the  legal  title,  that  may  arise 
therein,  a  decree  or  judgment  in  such  suit  is 
as  conclueive  as  in  other  suits;  nevertheless, 
if  no  issues  affecting  the  title  are  presented 
for  decision,  or  the  decision  of  which  was  nec- 
essarily involved  therein,  such  judgment  and 
decree  invests  no  title  in  the  partitioners. 

[Eid.   Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  |  1286;   Dec.  Dig.  |  747.*] 

4.  judqiobnt    (i    747*)  —  conolu8ivene08  — • 
Judgment  in  Partition. 

A  decree  in  a  suit  brought  by  a  husband 
and  wife,  partitioning  land,  and  of  which  the 
bill  alleges  the  wife^  father  died  seisced  and 
possessed,  and  which  decree  divides  and  parti- 
tions to  the  husband  and  wife  jointly  the  part 
inherited  by  the  wife,  without  pleadings  put- 
ting in  issue  any  conflicting  rights  between 
plaintiffs,  invests  no  title  in  tlie  hosband  to 
the  wife's  land. 

lEd.   Note.— 'For  other  cases,  see  Judgment 
Cent  Dig.  (  1286;    Dec.  Dig.  |  747.*] 

5.  Judgment    (|    747*)  —  Conclusiveness — 
Partition. 

But  such  a  decree  will  not  afterwards  es- 
top the  husband  or  his  heirs  from  showing 
right  and  title  to  an  interest  in  the  land  so 
partitioned,  acquired  by  deed  from  the  wife's 
father  in  his  life  time,  such  decree  not  being 
inconsistent  with  such  deed. 

[EU.  Note. — ^For  oth»  cases,  see  Judgment 
Cent  Dig.  |  1286;   Dec.  Dig.  {  747.*] 

6.  Evidence  (I  182*)--Secondart  Evidence 
—Proof  of  Loss  of  Ancient  Deed. 

If  an  ancient  deed  be  lost,  but  its  exist- 
ence and  contents  be  proven  by  oral  evidence, 
and  it  be  also  proven  to  have  been  recently  in 
the  possession  of  and  produced  by  the  grantee. 
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and  BDch  account  thereof  Is  given,  as  mifht  be 
reasonably  expected,  under  all  the  circum- 
stances, such  oral  evidence  is  admissible  to  es- 
tablish such  deed  or  ^rant,  without  otherwise 
proving  the  due  execution  and  delivery  thereof; 
and  such  deed  will  be  treated  as  presumptively 

genuine,    until   such   presumption   is  overcome 
y  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  E>vidence, 
Cent.  Dig.  $  601-604;    Dec.  Dig.  |  182.* j 

Appeal  from  Circuit  Court,  Preston  County. 

Bill  by  Hannah  8.  Shaffer,  Individually 
and  as  guardlah  of  her  children,  against 
Charles  H.  Shaffer  and  others.  From  the 
decree,  certain  defendants, appeal.    Affirmed. 

F.  E.  Parrack  and  A.  G.  Hughes,  for  ap- 
pellants.   P.  J.  Orogan,  for  appellee. 

MILL£IR,  J.  Hannali  S.  Shaffer,  widow 
of  Draper  C.  Shaffer,  in  her  own  right,  and 
as  guardian  of  her  infant  children,  Dessle 
Q.,  A^a  J.,  and  Alston  G.,  aged  respective- 
ly, twelve,  nine  and  six  years,  sued  defend- 
ants Charles  H.  and  David  C.  Shaffer,  and 
Vemie  M.  Pifer,  and  Samuel  Pifer,  her 
husband,  making  her  said  infant  children 
also  defendants  to  the  bill,  seeking  partition 
of  a  tract  of  120  acres  of  land  in  Preston 
County.  She  alleges  that  her  said  husband, 
at  the  time  of  his  death,  was  the  owner  of 
an  undivided  one  half  interest  in  said  tract, 
and  that,  the  other  undivided  half  Interest 
therein  was  then  owned  jointly  by  said  adult 
defendants,  by  inheritance  from  their  moth- 
er, Mary  EI  Shaffer,  a  former  wife  of  said 
Draper  C.  Shaffer,  and  who,  with  her  said 
infant  children,  on  the  death  of  her  said 
husband,  Inherited  from  bim,  in  equal  moie- 
ties, his  one  half  undivided  interest  in  said 
land,  and  of  which  he  so  died  seized  and 
possessed^  subject  only  to  her  right  of  dow- 
er therein,  and  that  she  and  her  said  infant 
children  were  entitled  to  a  partition  of  said 
land,  and  she  to  have  dower  assigned  to 
her,  according  to  their  respective  rights  and 
interests  therein.     ' 

After  defendants  had  appeared  at  rules 
and  filed  tbeir  demurrer,  plea  and  answer 
to  said  bill,  said  infants,  by  said  Hannah  S. 
Shaffer,  as  next  friend,  intervened  by  peti- 
tion, setting  up  their  rights,  substantially  as 
alleged  in  the  bill,  and  praying  that  the 
same  might  be  read  in  connection  therewith, 
and  the  two  causes  heard  together,  and  the 
land  partitioned  according  to  the  prayer  of 
said  bilL  The  adult  defendants  appeared  to 
said  petition,  and  filed  an  amended  plea  and 
answer  thereto,  and  also  to  said  bill.  The 
original  and  amended  pleas  were  rejected, 
and  the  demurrer  to  the  bill  was  overrul- 
ed. To  the  answer  and  amended  answer 
there  was  a  general  replication  by  plaintiff. 

On  final  hearing,  on  bill,  answers  and 
proofs  taken,  the  decree  appealed  from  ad- 
judged that  the  said  Draper  C.  Shaffer,  as 
alleged,  died  seized  of  an  undivided  one  half 
iiiterest  in  said  land;    that  the  same  was 


subject  to  partition  among  his  heirs,  as  pray- 
ed for  in  the  bill,  and  that  partition  there- 
of should  be  made;  and  that  the  commis- 
sioners appointed  shonld  go  npon  the  land 
and  divide  the  same  into  two  equal  parts, 
having  due  .regard  to  quality  and  quantity, 
and  assign  one  part  thereof  to  the  heirs  of 
Mary  E.  Shaffer,  and  the  other  to  tbe  lieirs 
of  Draper  C.  Shaffer;  and  directed  said  com- 
missioners to  also  assign  dower  to  the  wid- 
ow Hannah  S.  Shaffer  in  the  part  allotted 
to  Draper  C.  Shaffer,  giving  her  a  full  one 
third  part  thereof,  having  due  regard  to 
quality  and  quantity;  and  to  further  divide 
and  partition  that  part  equally  between  the 
heirs  of  the  said  Draper  C.  Shaffer,  name- 
ly, Dessle  G.,  Asa  J.,  Alston  G.,  Charles  H. 
and  David  C.  Shaffer,  and  Vernie  M.  Pifer, 
giving  to  each  a  one  sixth  part,  with  like 
regard  to  quality  and  quantity;  also  direct- 
ing said  commissioners  to  make  due  report 
to  the  court  showing  said  partition,  made- 
by  metes  and  bounds,  together  with  a  plat 
thereof.  From  tbis  decree  tbe. adult  defend* 
ants  have  appealed. 

The  errors  relied  on  here  are:  (1),  over- 
ruling the  demurrer  to  the  bill;  (2),  strik- 
ing out  defendants'  pleas  of  estoppel;  (3),. 
decreeing  that  Draper  C.  Shaffer  died  seized 
of  a  one  half  undivided  Interest  in  said  land. 

[1]  First,  as  to  the  demurrer.  The  point 
made  on  the  demurrer  is  that  Hannah  S. 
Shaffer,  as  guardian,  cannot  sue  for  and  on 
behalf  of  said  infants,  and  that  they  should 
have  been  sued  by  their  next  friend.  There 
is  no  merit  in  these  propositions.  A  guard- 
ian may  maintain  a  suit  for  partition  of 
lands  owned  and  held  by  infants  and  adults, 
as  in  this  case.  Zirkle  v.  McCue,  26  Grat 
(Va.)  517;  Redd  v.  Jones,  30  Grat  (Va.)  123; 
Suavely  v.  Harkrader,  29  Grat  (Va.)  112; 
Suter  V.  Suter,  70  S.  B.  705.  Hull  ▼.  Hull,. 
26  W.  Va.  1,  does  not  assert  a  contrary 
proposition.  That  was  a"  suit  by  a  "wldovr 
seeking  partition  of  land  of  which  her  hus- 
band died  seized.  She  did  not  sue  as  guard- 
ian for  her  infants,  as  did  the  plaintiff  in 
this  case,  and  that  case  is  distinguished 
'from  this,  and  other  cases  cited,  in  this  par- 
ticular. It  is  proper  to  make  infants  de- 
fendants In  person,  but  a  guardian  ad  litem 
must  be  appointed  in  the  suit  to  make  de- 
fense. The  demurrer  we  think  was  proper- 
ly overruled. 

The  questions  which  the  defendants  sought 
to  present  by  pleas  in  estoppel,  are  fully 
covered  by  their  answer.  >  They  go  to  the 
merits  of  the  case,  and  need  not  be  consid- 
ered separately.  The  question  of  merit  In- 
volved is,  do  the  title  papers  exhibited  with 
bill  and  answers,  and  proofs  taken,  show 
title  in  Draper  C.  Shaffer  to  an  undivided 
half  Interest  in  said  tract  of  land,  which 
descended  to  his  heirs  as  alleged,  entitling 
plaintiff  and  petitioners  to  the  partition 
prayed  for?  ' 
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Two  sources  of  title  are  alleged.  The  first 
is,  that  this  tract,  prior  to  1869,  was  con- 
veyed by  Samuel  Elsey,  to  said  Draper  C. 
and  Mary  E.  Shaffer,  by  deed  duly  record- 
ed, but  that  the  record  thereof  had  been 
aestroyed  by  the  burning  of  the  court  house 
of  Preston  county  In  1869.  It  is  not  only 
alleged,  but  proven,  that  subsequently,  and 
before  suit  brought,  said  deed  was  lost;  sec- 
ond, that  after  the  death  of  said  Elsey,  oc- 
curring about  the  year  1871,  In  a  friendly 
suit,  brought  by  said  Draper  C.  and  Mary 
E.  Shaffer,  against  Sarah  BSsey  and  others, 
a  partition  of  the  lands  of  said  Samuel  was 
decreed;  that  by  said  decree,  pronounced 
therein  on  August  21,  1872,  said  tract,  with 
another  tract  of  eighty  five  and  a  quarter 
acres,  were,  as  reported  by  said  commission- 
ers, partitioned  jointly  to  the  said  Mary  E. 
and  Draper  G.  Shaffer,  and  that  a  special 
commissioner  was  thereby  also  appointed  to 
execute  deeds  of  special  warranty  to  the  par- 
ties for  the*  lands  allotted  to  them  respective- 
ly. The  fact  of  the  execution  and  exlst&ace 
of  a  deed  from  Samuel  Elsey,  to  Draper 
C.  and  Mary  B.  Shaffer,  was  denied  by  the 
answer  and  vigorously  controverted  on  the 
trial. 

[21  We  will  first  dispose  of  the  question 
of  title  by  decree  in  partition.  Did  that  de- 
cree invest  in  Draper  C.  Shaffer  title  to  a 
half  interest  In  said  tract?  The  rule  seems 
well  established  that  a  deed  between  ten- 
ants In  common,  co-tenants,  or  coparceners, 
in  an  effort  at  voluntary  partition,  and  by 
which  they  each  convey,  or  quit  claim  to 
the  others,  the  portions  allotted  to  them  re- 
spectively, conveys  no  title  to  the  grantee; 
that  It  amounts  simply  to  a  severance  of 
the  unity  of  possession.  Whltsett  v.  Wa- 
mack,  159  Mo.  14,  59  S.  W.  961,  81  Am.  St. 
Rep.  339;  Harrington  v,  Rawls,  131  N.  C. 
39,  42  S.  B.  461;  Briown  v.  Humphrey,  43 
Tex.  Civ.  App.  23,  9S  S.  W.  23;  Hays  v. 
Marsh,  123  Iowa,  81,  98  N.  W.  604 ;  Carson 
▼.  Carson,  122  N.  C.  645,  30  S.  E.  4;  Har- 
rison V.  Ray.  108  N.  C.  215,  12  S.  E.  993,  11 
L.  R.  A.  722,  23  Am.  St  Rep.  B7;  Yancey 
V.  Radford,  86  Va.  638,  10  S.  E.  972.  And 
so  In  Hays  v.  Marsh,  where  land  of  the 
wife,  who  was  not  a  party  to  the  suit,  was 
allotted  to  her  husbahd  who  was,  it  was 
held  that  she  was  not  bound  by  the  decree, 
but  that  subsequent  possession  by  both  of 
the  land  so  allotted  to  him  with  the  implied 
consent  of  the  co-tenants,  amounted  to  a 
parol  partition  to  her  of  her  share  in  sev- 
eralty. In  Whltsett  v.  Wamack,  It  was  de- 
cided that  a  deed  of  release  and  quit  claim, 
made  by  two  coparceners,  to  a  third  and  her 
husband,  in  an  effort  at  voluntary  partition 
of  their  jointly  inherited  estate,  conveyed 
no  title  to  him;  And  in  Yancey  v.  Radford, 
(Va.),  it  was  held  that  a  similar  deed  op- 
erated only,  (1) '  as  a  partition  and  allot- 
ment of  the  wife's  share  of  the  ancestor's 
realty;  <2)  that  It  conveyed  no  estate  to 
the  husband  as  against  the  heirs  of  hla  'vrlfe 
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In  Carson  ▼.  Carson,  the  third  point  of  the 
syllabus  is:  "A  deed  by  heirs  to  land,  which 
the  wife  Inherited,  being  made  to  the  hus- 
band alone  could  not  be  color  of  title,  since 
it  did  not  convey  the  wife's  Interest;"  this 
because,  as  decided  in  the  third  point,  the 
wife's  interest,  having  vested  by  descent, 
was  not  divested  by  the  conveyance  to  the 
husband,  she  not  Joining  in  the  deed. 

[3]  But  is  the  law  different  where  there  is 
a  suit  and  a  decree  of  partition?  Our  stat- 
ute, section  1,  chapter  79,  Code  1906,  says: 
'^Tenants  in  common,  joint  tenants  and  co- 
parceners, shall  be  compellable  to  make  par- 
tition, and  the  circuit  court  of  the  county 
wherein  the  estate,  or  any  part  thereof,  may 
be,  shall  have  jurisdiction,  in  cases  of  parti- 
tion, and  In  the  exercise  of  jurisdiction,  may 
take  cognizance  of  all  questions  of  law  affect- 
ing the  legal  title,  that  may  arise  in  any  pro* 
ceedlngs."  This  section  clearly  gives  right  to 
the  court  to  settle  any  conflicts  or  questions 
as  to  title,  certainly  as  between  partitloners 
who  may  be  compelled  to  partition,  when 
put  in  Issue  by  proper* pleadings.  The  plead- 
ings in  the  partition  suit,  however,  present- 
ed no  question  of  right  or  title  as  between 
the  plaintiffs.  But  it  is  very  earnestly  in- 
sisted in  argument  that  as  the  bill  filed  by 
them  jointly  alleged  that  the  tract  here  in- 
volved was  one  of  the  tracts,  among  others, 
of  which  the  wife's  father  died  seized  and 
possessed,  plaintiff  in  this  suit,  and  her 
wards  claiming  under  him,  are  estopped  by 
the  allegations  of  that  bill,  and  the  decree 
thereon,  from  setting  up  in  this  suit  as 
against  the  adult  defendants,  heirs  of  said 
Mary  E.  Shaffer,  a  different  state  of  facts, 
or  the  flEict  alleged  that  prior  to  said  former 
suit,  her  father  had  deeded  the  land  of 
which  partition  Is  here  sought  to  her  and 
her   husband   jointly. 

As  to  the  effect  of  such  a  decree.  Free- 
man on  Cotenancy  and  Partition,  Second 
Edition,  section  531,  page  705,  says:  "It  is, 
perhaps,  unfortunate  that  judges  so  often 
remark  that  partition  confers  no  new  title, 
but  only  divides  that  which  the  parties  pre- 
viously possessed,  because  the  remark  justi- 
fies the  inference  that  a  judgment  in  partt- 
tlon  has  little  or  no  effect  upon  the  title. 
The  thith  Is  that  a  judgment  in  partitiou 
is  as  conclusive  as  any  other.  It  does  not 
create  or  Manufacture  a  title,  nor  divest  the 
title  of  any  one  not  actually  or  constructive- 
ly a  party  to  the  sfuit;  but  it  operates  by 
way  of  estoppel ;  It  prevents  any  of  the  par- 
ties from  relitigating  any  of  the  Issues  pre- 
sented for  decision,  and  the  decision  of 
which  necessarily  entered  into  the  judg- 
ment; and  it  divests  all  titles  held  by  any 
of  the  parties  at  the  institution  of  the  suit" 
Note  the  language,  **any  of  the  issues  pre- 
sented for  decision,  and  the  decision  of  which 
necessarily  entered  Into  the  judgment"  The 
same  doctrine  Is  promulgated  in  Hart  v. 
Steedman,  98  Mo.  452,  11  S.  W.  993,  and 
Llndell  Real  Estate  Co.  ▼.  Llndell,  142  Mo. 


114 


71  SOUTHSASTBRN  REPORTER 


(W.Va. 


81,  43  S.  W.  368,  point  nine  of  the  syllabus. 
Of  course  if  tbe  wife  Is  not  a  party  to  the 
suit  in  which  land  inherited  by  her  is  par- 
titioned, she  is  not  bound  by  the  decree,  no 
matter  what  the  pleadings  may  have  been. 
Hays  v.  Marsh,  supra. 

[4]  Our  conclusion  from  these  authorities 
is,  that  a  proper  interpretation  of  said  de- 
cree of  1872  standing  alone,  would  be  that 
it  invested  no  title  in  Draper  G.  Shaffer,  to 
the  share  allotted  and  decreed  him  and  his 
wife  Jointly.  As  against  the  other  parties  to 
that  suit  it  was  conclusive,  to  the  extent  at 
least  of  the  allotment  to  Mrs.  Shaffer  of  her 
share.  But  as  between  the  plaintiffs  to  that 
suit,  that  decree  decided  nothing.  No  Issues, 
as  between  them,  were  there  presented,  or 
necessarily  involved. 

[6]  By  bringing  into  hotch  pot  in  that  par- 
tition suit,  land  previously  deeded  to  them 
jointly,  and  having  it  so  partitioned,  we  do 
not  think  Draper  C.  Shaffer,  or  his.  heirs,  be- 
came thereby  thereafter  estopped  from  as- 
serting his  or  their  rights  under  the  prior 
deed.  If  a  prior  deed  invested  title  to  the 
land  in  them  jointly,  there  is  nothing  in  the 
decree  inconsistent  therewith.  We  do  not 
think  therefore  that  that  decree  is  conclu- 
sive of  the  rights  Of  the  parties  under  the 
prior  deed,  if  such  deed  as  alleged  has  been 
established  by  proof. 

The  question  remains  then,  has  the  mak- 
ing and  delivery  of  such  prior  deed  been  es- 
tablished by  legal  and  competent  evidence? 
While  said  decree  of  partition  may  not  be 
legal  and  competent  evidence  on  this  ques- 
tion, it  is  at  least  suggestive  of  some  inter- 
est of  Draper  O.  Shaffer.  That  such  a  deed 
was  in  existence  as  late  as  1904  and  1907, 
and  had  been  recorded  in  the  proper  county, 
prior  to  1869,  when  the  records  of  that 
county  were  in  that  year  wholly  destroyed 
by  fire;  and  that  in  both  of  those  years  it 
was  found  in  the  possession  of  Draper  G. 
Shaffer,  and  delivered  by  him  to  J.  W.  Hill, 
a  justice,  first,  in  1904,  to  aid  him  in  prepar- 
ing a  deed  from  said  Pifer  and  wife,  convey- 
ing to  said  Oharles  H.  Shaffer,  their  one 
third  of  the  one  lialf  undivided  interest  in 
said  tract;  and  next  in  1907,  when  said 
justice  was  then  called  upon  to  prepare  for 
David  0.  Shaffer,  a  deed  conveying  to  said 
Gharles  H.  Shaffer,  his  one  third  of  the  one 
half  undivided  interest  in  said  tract  of  land, 
are  facts  fully  established  by  the  evidence  of 
Justice  Hill.  Both  of  these  deeds  describe 
the  interests  conveyed  as  the  interests  in- 
herited by  the  grantors  from  their  mother, 
«aid  Mary  E.  Shaffer,  deceased,  as  the  own- 
er of  a  one  half  undivided  interest  in  said 
tract  These  deeds  do  not  estop  the  gran- 
tors from  asserting  a  larger  interest  in  said 
tract;  but  they  are  at  least  admissions  or 
declarations  by  them  of  the  interests  then 
claimed,  and  evince  knowledge  on  their  part 
at  that  time,  of  the  right  or  claims  of  plain- 
tiffs In  th5a  suit  Notwithstanding  the  fact 
that  the  exist^ice  of  said  deed  was  contro- 


verted, not  one  of  the  defendants  was  put 
upon  the  stand  to  deny  knowledge  thereof. 
They  are  all  shown  to  have  lived  on  the  land 
with  Draper  0.  Shaffer,  their  father;  and 
Charles  H.  Shaffer,  who  was  living  on  the 
land,  with  his  wife,  at  the  time  of  his  fa- 
ther's death,  and  who  testified,  was  not  ask- 
ed a  single  question  about  his  knowledge  of 
said  deed. 

[6]  But  the  contention  is  that  the  loss  of 
the  deed  and  its  due  execution  have  not  been 
sufficiently  proved.  Counsel  for  the  parties 
stipulated  on  the  trial  that  *'the  deed  alleged 
to  have  been  made  by  Samuel  Elsey  to  D.  C. 
Shaffer  and  wife,  and  concerning  which  the 
witness,  J.  W.  HiU,  ♦  ♦  ♦  testified,  is 
not  a  matter  of  record  in  the  office  of  the 
Clerk  of  the  County  Court  of  Preston  Coun- 
ty *  *  *  and  the  same  cannot  be  found 
or  produced."  We  do  not  regard  this  stipu- 
lation as  an  admission  of  the  execution  and 
delivery  of  said  deed ;  but  it  is  an  agreement 
that  if  the  deed  was  established, 'it  was  lost 
and  could  not  be  produced.  Was  this  not 
enough  to  admit  oral  evidence  of  the  due  ex- 
ecution, and  contents  of  the  deed?  We  think 
so.  The  evidence  of  the  witness  Hill,  and 
the  corroborating  facts,  prove  that  a  deed 
purporting  to  have  been  made  by  Elsey  to 
Draper  C.  and  Mary  E.  Shaffer,  in  the  hand- 
writing of  a  notary  public,  known  to  and 
proven  by  him,  and  purporting  to  have  been 
signed  and  acknowledged  by  the  grantors, 
before  said  notary,  and  having  indorsed  up- 
on it  the  certificate  of  recordation  by  the 
clerk  of  the  county  court  of  said  county,  in 
office  prior  to  1869,  when  the  records  of  said 
county  were  so  destroyed  by  fire,  and  con- 
veying to  said  Shaffer  and  wife  jointly  said 
tract  of  land,  was  so  found  in  the  possession 
of  said  Draper  C.  Sliaffer,  one  of  the  gran- 
tors, in  the  years  1904  and  1907,  and  after 
being  used  by  said  Hill  in  the  preparation  of 
said  deeds,  was  in  each  Instance  returned  by 
him  to  said  Shaffer.  This  deed  at  the  time 
of  the  trial  must  then  have  been  over  forty 
years  old.  If  plaintiff  had  been  in  possession 
of  said  deed  and  been  able  to  produce  it  in 
evidence  on  the  trial  below,  because  of  its 
age  and  other  facts  and  circumstances 
shown,  it  would  have  been  rightly  admitted 
in  evidence,  without  proof  of  its  execution. 
Caruthers  v.  Eldridge,  12  Orat  (Va.)  670. 
On  like  principle,  in  our  opinion,  the  correct 
rule,  applicable  to  a  case  like  this  one,  is 
that,  if  an  ancient  deed  be  lost,  but  its  exist- 
ence and  contents  be  proven  by  oral  evidence; 
and  it  be  also  proven  to  have  been  recently 
in  the  possession  of  and  produced  by  the 
grantee,  and  such  account  thereof  is  given, 
as  might  be  reasonably  expected,  under  all 
the  circumstances,  such  oral  evidence  is  ad- 
missible to  establish  such  deed  or  grant, 
without  otherwise  proving  the  due  execution 
and  delivery  thereof;  and  such  deed  will  be 
treated  as  presumptively  genuine,  until  such 
presumption  is  overcome  by  evidence  to  the 
contrary. 
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So  our  opinion  Is  that  the  decree  below 
was  right  and  should  be  affirmed,  and  it  will 
be  so  ordered. 


(69  w.  Va.  2U) 

SMITH   ▼.   REPPABD. 

(Sapreme  Conrt  of  Appeals  of  West  Virflnia. 

April  18,  1911.) 

(ByHabu$  hy  the  Court,) 

Schools    and    School   Distbicts    (J   53*)— 
(Pbbsident  of  Board  of  Bbuoation— va- 

OANOT— APPOINTMSNT  OF  OOtJNTT  SUPEBIIf- 
TKNDENT. 

Points  of  syllabus  in  Kline  y.  McKelvey, 
57  W.  Va.  29,  A  S.  E.  896,  reaffirmed  and  ap- 
plied. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  S  53.*] 

Error  to  Gireait  Court,  Tyler  Coonty. 

Mandamus  by  O.  W.  Smith  against  M.  M. 
U^pard.  Judgment  for  relator,  and  re- 
spondent brings  error.    Affirmed. 

T.  P.  Jacobs  and  Moore  &  Conaway,  for 
plaintiff  in  error.  J.  M.  Underwood  and  B. 
Engle,  for  defendant  in  error. 

WILLIAMS,  P.  M.  M.  Reppard  was  elect- 
ed president  of  the  board  of  education  for 
£2118 worth  district,  Tyler  county,  at  the 
general  election  in  19Q2,  for  the  full  term 
of  four  years,  beginning  on  the  1st  of  July, 
1903,  but  for  some  reason  did  not  qualify. 
He  was  then  appointed  by  the  county  sup- 
erintendent of  free  schools  to  fill  said  of- 
fice, and  qualified  by  taking  the  oath  requir- 
ed by  law,  and  was  in  office,  claiming  the 
right  to  hold  it,  at  the  institution  of  this 
proceeding.  At  the  general  election  in  1906, 
F.  R.  Hickman  was  elected  president  of 
said  board  of  education,  for  the  term  of  four 
years,  beginning  on  the  Ist  of  July,  1907; 
but  Hickman  failed  to  qualify,  and  on  the 
11th  of  October,  1907,  G.  W.  Smith  was  ap- 
pointed by  the  county  superintendent  for 
the  unexpired  term  for  which  F.  R.  Hlclunan, 
had  been  elected.  Reppard  refused  to  sur- 
render the  office  to  Smith,  and  claims  that, 
under  the  law  (section  2,  c.  45,  Code  1906), 
he  bad  a  right  to  hold  the  office  until  his 
successor  was  elected  and  qualified;  that, 
although  Hickman  was  elected,  his  failure 
to  qualify  did  not  create  a  vacancy,  because 
he  (Reppard)  was  rightfully  in  office;  and 
that  the  county  superintendent  had  no  right 
to  appoint  as  for  a  vacancy.  On  applica- 
tion by  Smith  to  the  circuit  court  of  Tyler 
county,  a  peremptory  writ  of  mandamus  was 
awarded  on  the  27th  of  February,  1908,  plac- 
ing him  in  the  office;  and  Reppard  obtained 
this  writ  of  error. 

The  sole  question  presented  is.  Had  the 
county  superintendent  the  power  to  appoint 
relator  as  for  a  vacancy?  A  majority  of  the 
court  are  of  opinion  that  he  had  such  power, 
and  that  his  appointment  of  Smith  conferred 
upon  him  the  right  to  the  office.    They  hold 


that  the  law  of  this  case  is  settled  in  Kline 
V.  McKelvey,.  57  W.  Va.  29,  49  S.  B.  896, 
construing  section  2,  c.  45,  Code  1906.  They 
still  adhere  to  that  decision  as  a  correct 
construction  of  the  statute. 

If  the  statute  had  not  been  so  construed 
in  that  case,  I  would  have  been  of  the  opin- 
ion that  the  county  superintendent  had  no 
power  to  appoint,  so  long  as  there  was  an 
incumbent  rightfully  holding.  Section  5,  c. 
45,  authorizes  the  county  superintendent  to 
appoint  only  in  case  of  a  vacancy ;  and  I  do 
not  see  how  there,  could  be  a  vacancy  if  one 
was  in  office  who  had  a  right  to  it  The 
office  of  president  of  the  board  of  education 
is  created  by  the  Legislature,  not  by  the 
Constitution,  and  the  Legislature  had  the 
power  to  prescribe  the  term  of  office,  and 
the  manner  of  election,  or  appointment  It 
did  so  in  section  2  by  saying  a  president  of 
board  of  education  shall  be  elected  by  the 
voters  of  the  district,  and  that  his  "term  of 
office  shall  commence  on  the  1st  day  of 
July  next  after  his  election,  and  continue  for 
four  years,  and  until  his  successor  is  elect- 
ed and  qualified  according  to  law."  There 
is  no  provision  in  this  section  for  appointing 
his  successor,  and  he  is  expressly  given  the 
right  to  hold  the  office,  not  only  until  hia 
successor  is  elected,  but  until  he  is  elected 
and  qualified,  I  do  not  see  how  the  election 
of  Hickman  as  Reppard*s  successor,  when 
he  failed  to  qualify,  could  have  created  a 
vacancy,  thereby  authorizing  the  county  su- 
perintendent to  appoint;  because  it  appears 
to  me  that  the  statute  is  designed  to  meet 
Just  such  a  contingency  by  providing  that 
the  Incumbent  who  was  dected  and  quali- 
fied, should  continue  to  hold  the  office  until 
his  successor  should  be  both  elected  and 
qualified.  It  therefore  seems  to  me  that 
Reppard  was  rightfully  in  office  when  Smith 
was  appointed,  and  that  there  was  then  no 
vacancy.  But  the  statute  has  since  been 
amended,  so  as  to  authorize  the  appointment 
of  a  successor  to  a  president,  or  a  commis- 
sioner, of  the  board  of  education,  who  has 
served  out  the  regular  term  for  which  he 
was  elected,  and  the  question  here  involved 
is  not  likely  again  to  arise.  See  section  3, 
c.  27,  Acts  1908. 

The  judgment  of  the  lower  court  will  be 
affirmed. 


W.  Va.  200) 

TBTER  et  aL  v.  IRWIN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1911.) 

(Syllobui  hy  the  Court,} 

1.  Attorney  and  Client  (§  76*)— Termina- 
tion OF  Relation— Death  op  Client. 
Death  of  a  client  ends  the  power  of  his 
attorney  at  law. 

[Ed.    Note. — For    otlier   cases,    see    Attorney 
and  Client  Cent  Dig.  |  127;   Dec.  Dig.  |  76.*) 
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2.  ABATElfENT  AND  REVIVAL  (J  76*)— CON- 
SENT OF  Heirs  of  Deceased  Defendant. 
Revival  of  a  cause  against  heirs  of  a  de- 
ceased defendant  by  consent  of  such  heirs  dis- 
penses with  process  to  revive,  and  makes  them 
parties. 

[Ed.  Note.— For  other  esses,  see  Abatement 
and  Revival,  Dec.  Dig.  |  75.*] 

3.  Judgment  (|  90*)— Consent  Decree  Giv- 
en BT  Attorney— Vacation— Burden  of 
Proof. 

To  overthrow  a  decree  by  consent  given 
by  an  attorney  at  law  on  the  ground  of  his 
want  of  authority,  the  burden  to  prove  such 
want  is  on  the  party  asserting  it,  and  must  be 
dear  and  fulL 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Cent  Dig.  §S  148,  149;   Dec.  Dig.  §  90*} 

4.  Judicial  Sales  (S  63*)— Conclusiveness. 

One  about  to  purchase  propert^r  under  a 
decree  of  a  court  naving  jurisdiction  is  not 
bound  to  inquire  into  the  authority  of  an  at- 
torney representing  a  party. 

r£/d«  Note.— For  other  cases,  see  Judicial 
Sales,    Cent    Dig.    |(  104-107;     Dec   Dig.    { 

5.  Attobnbt  and  Client  (|  85*)— Authorttt 
of  Attosnbt  —  Consent  to  Decree  bt 
Client. 

The  relation  of  client  and  attorney  at  law 
authorizes  the  attorney  to  consent  to  a  decree 
binding  his  client 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  |  137;   Dec.  Dig.  S  85.*] 

6.  Attorney  and  Client  (|  72*)— Authority 
OF  Attorney— Evidence. 

Authority  of  an  attorney  to  act  for  his 
client  in  consent  by  the  attorney  to  a  decree 
binding  his  client  may  be  shown  by  the  con- 
duct of  the  client  his  acquiescence  therein,  or 
other  circumstances  proving  it 

[E)d.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  $|  102-104;  Dea  Dig.  8 
72.*] 

7.  Attorney  and  Client  (§  103*)— Unau- 
thorized Acts  of  Attorney  —  Acquies- 
cence BY  Client. 

If  an  attorney  at  law  act  without  author* 
itj  in  consenting  to  a  decree,  and  the  client 
afterwards  recognize  his  authority,  or,  with 
knowledge  of  it,  acquiesce  in  it,  and  make  no 
objection  to  It  when  he  knows  that  other  per- 
sons are  acting  upon  faith  of  the  attorney's  au- 
thority, it  is  a  ratification  making  the  decree 
binding  on  the  client 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  aient.  Cent  Dig.  S  154;  Dec.  Dig.  $ 
103.*] 

Appeal  from  Circuit  Court,  Barbonr 
County. 

Bill  by  Daniel  JP.  Teter  and  others  against 
James  Irwin  and  others.  Decree  of  dismiss- 
alt  uid  plaintiffs  appeal.    Affirmed. 

J.  M.  N.  Downes,  for  appellants.  Bine  & 
Dayton,  for  appellees  Teter  and  Valley  Coal 
&  Coke  Co. 

BRANNON,  J.  Joseph  Teter  owned  a 
large  and  vainaible  estate  in  lands  in  Bar- 
bonr county.  He  became  deeply  involved  in 
debt,  so  that  we  may  regard  him  at  his  death 
as  utterly  Insolvent  Two  chancery  snits 
were  brought  against  him.  One  of  them  was 
brought  by  Samuel  Woods  to  subject  a  tract 
of  303  acres  of  land  known  in  this  cause 


as  the  "R.  T.  Talbott  farm**  to  a  pur- 
chase-money lien.  He  also  owned  other 
tracts  of  039  acres,  260  acres,  and  some  coal 
interests.  The  other  suit  was  brought  by 
Crimm,  the  holder  of  various  judgment  liens, 
to  subject  Teter*s  land  to  the  payment  of 
liens.  This  was  a  creditor's  lien  suit  In 
Teter's  lifetime  an  order  of  reference  was 
made  in  the  Crimm  suit  referring  the  case 
to  a  commissioner  to  ascertain  liens  against 
Teter.  Before  a  convention  of  lienors  was 
made  under  this  order,  Teter  died  Intestate, 
leaving  a  number  of  sons  and  danghters.  In 
February,  1899,  an  order  was  made  reviving 
the  Crimm  case  against  the  administrator 
and  heirs  of  Teter.  This  order  was  made  by 
consent  of  said  administrator  and  heirs, 
which  consent  was  given  by  Charles  F.  Te- 
ter, one  of  the  heirs,  acting  for  himself  and 
as  attorney  at  law  for  other  heirs.  Charles 
Fi  Teter  acting  for  himself  and  his  coheirs 
made  a  contract  with  James  Irwin  selling 
the  "R.  T.  Talbott  farm",  for  $12,000.  This 
contract  was  reported  to  the  court,  and  by 
a  decree  entered  1^  the  two  causes  of  Woods 
V.  Teter's  Heirs  and  Crimm  v.  Teter's  Heirs 
this  contract  was  approved  and  confirmed, 
and  a  deed  directed  to  be  made  to  Irwin.  Ir- 
win paid  the  money  to  the  court  and  the 
land  was  conveyed  to  him  by  deed  June  6, 
1899.  This  decree  was  made  June  2,  1899, 
upon  a  consent  given  by  Charles  F.  Teter 
and  Fred  O.  Blue  as  attorneys  for  the  heirs. 
Charles  F.  Teter  for  himself  and  coheirs 
made  a  contract  with  N.  T.  Arnold  selling  at 
$9  per  acre  all  coal  and  lAlnerals,  except  oil 
and  gas,  in  other  lands  of  Joseph  Teter  ag- 
gregating about  2,000  acres.  This  contract 
was  reported  to  the  court,  and  by  decree  Oc- 
tober 18,  1899,  was  approved  and  confirmed 
by  the  court  This  decree  was  upon  consent 
of  the  heirs  given  by  Charles  F.  Teter  and 
Fred  O.  Blue  as  attorneys  at  law  for  them. 
A  deed  was  made  to  Arnold  for  such  coal 
under  decree  of  court  dated  November  18, 
1899 ;  the  total  price  for  the  coal  being  $14,- 
136.48.  Irwin  conveyed  May  81,  1900,  the 
*'Talbott  farm"  to  the  Southern  Transporta- 
tion Company,  and  it  made  very  extensive 
and  costly  coal  developments  and  Improve- 
ments upon  it  Arnold  conveyed  the  coal 
which  he  acquired  to  Valley  Coal  &  Coke 
Company.  In  May,  1902,  Daniel  P.  Teter 
and  others  of  the  dtUldren  and  heirs  of  Jo- 
seph Teter  filed  a  bill  in  equity  against  Ir- 
win, Southern  Transportation  Company,  the 
Valley  Coal  &  Coke  Company,  Arnold, 
Charles  F.  Teter,  and  others  to  annul  the 
decrees  made  in  the  said  causes  of  Woods 
V.  Teter's  Heirs  and  Crimm  v.  Teter's  Heirs, 
reviving  them  against  the  heirs  of  Joseph 
Teter,  and  confirming  the  sales  to  Irwin  and 
Arnold  above  stated.  The  ground  of  this 
suit  wad  upon  the  allegation  that  Charles 
F.  Teter  and  Fred  O.  Blue  had  no  authority 
as  attorneys  to  represent  the  heirs  of  Joseph 
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Teter,  or  reylve  the  causes,  or  to  consent  to 
the  decrees  approving  and  confirming  the 
sales  to  Irwin  and  Arnold.  The  bill  is  upon 
the  theory  that  those  heirs  were  never  par- 
ties to  the  suit,  because  there  was  no  revival 
process  served  on  them,  and  they  did  not  ap- 
pear, and  that  the  court  had  no  jurisdiction 
over  them,  and  therefore  the  decrees  were 
Told.  The  result  of  this  ^  suit  was  a  decree 
dismissing  the  bill,  from'  whidi  Daniel  P. 
Teter  and  others  appeal. 

[2]  Did  theso  complaining  heirs  appear  in 
the  case?  The  suits  were  pending  in  the 
lifetime  of  Joseph  Teter.  Of  course,  his 
death  suspended  them  and  revival  against 
the  heirs  was  necessary.  Though  no  process 
of  revivor  was  served  on  them,  yet.  If  they 
appeared  by  an  authorized  attorney,  that  dis- 
posed with  such  process,  and  they  became 
parties  to  the  cause. 

[1]  The  great,  the  decisive,  question,  then. 
Is:  Did  Charles  F.  Teter  have  authority  to 
appear  for  them?  Did  he  and  Fred  O.  Blue 
have  authority  to  appear  for  them  and  con- 
sent to  the  sale  to  Irwin  and  Arnold? 
<?harles  F.  Teter,  one  of  the  heirs,  was  a 
practicing  lawyer,  the  only  lawyer  of  the 
family.  His  evidence  and  claim  Is  that  he 
had  been  his  father's  attorney  during  his  fa- 
ther's lifetime  in  the  suits  pending  against 
him,  and  counsel  say  that  that  fact  author- 
ized him  to  continue  as  attorney  and  repre- 
sent them  as  heirs.  This  proposition  we  can- 
not admit.  True,  we  are  cited  to  4  Oyc.  93S, 
a  very  reliable  work,  stating  that,  *'where 
revival  is  merely  a  matter  of  procedure  the 
attorney  may  consent  to  revival  after  the 
death  of  a  party."  Referring  to  the  one  au- 
thority there  cited,  Clark  v.  Parish,  1  Bibb 
<Ky.)  647,  we  find  It  explicitly  holding  that 
liy  the  death  of  the  client  the  power  of  his 
attorney  is  gone,  and  asserting  in  broad  lan- 
guage that  it  is  dear  that  it  would  have 
been  unwarrantable  assumption  of  power  in 
the  attorneys  to  attempt  by  their  consent  to 
revive  the  suit ;  but  the  court  said  that  from 
the  ambiguity  of  the  order  it  could  not  say 
but  that  the  attorneys  represented  the  execu- 
tor, and  therefore  held  the  revival  good.  We 
are  also  cited  to  Wilson  v.  Smith,  22  Orat 
<ya.)  496,  saying  that  in  a  suit  for  partition 
the  counsel  employed  by  the  ancestor  will  be 
presumed  to  be  continued  as  counsel,  and 
that  a  decree  for  sale  upon  his  consent  is  tal- 
id.  To  the  same  effect  we  are-  cited  to  Mar- 
row V.  Brinkley,  85  Va,  62,  6  8.  E.  606.  We 
cannot  hold  that  the  powers  of  an  attorney 
of  a  elicit  continue  after  the  client's  death. 
The  law  is  very  decided  to  the  contrary. 
"The  death  of  the  dient,  or,  in  case  of  a 
corporation  or  partnership,  its  dissolution, 
operates  as  an  immediate  termination  of  the 
relation.  Although  the  case  for  whi(!h  he 
was  employed  may  be  still  pending,  the  at- 
torney has  no  authority  to  appear  for  the 
heirs  or  the  personal  representative  unless 
employed  by  them."  To  the  same  effect,  see 
4  eye  968. 


The  grave  question  then  is:  Were  Charles 
F.  Teter  and  Fred  O.  Blue  retained  as  at- 
torneys at  law  by  and  for  the  heirs?  Upon 
this  vital  question  we  have  hundreds  of  pag- 
es of  printed  evidence  from  many  witnesses, 
and  in  Irreconcilable  conflict  It  comes 
chiefly  from  members  of  the  family,  witness- 
es deeply  involved  in  self-interest  Charles 
F.  Teter  swears  that  on  the  day  after  the 
funeral  of  his  father,  at  his  home,  the  chil- 
dren, except  two,  held  a  conference,  In  which 
the  affairs  of  the  estate  were  talked  over; 
that  it  was  known  to  all  that  the  estate  was 
deeply  indebted,  and  that  those  suits  were 
pending ;  and  that  it  was  agreed  that  Charles 
F.  Teter,  being  the  only  lawyer  member  of 
the  family,  should  act  as  administrator,  but, 
while  he  declined  to  do  this,  he  agreed  to  act 
as  counsel  for  the  estate,  and  for  his  broth- 
ers and  sisters,  and  explained  to  them  how 
the  suit  would  ordinarily  have  to  be  revived 
by  scire  facias,  but  that  he  could  appear  for 
them  all  and  save  costs  by  consenting  to  a 
revival,  and  that  this  course  was  agreed  up- 
on, not  exactly  as  a  formal  conference,  but  as 
simply  a  family  talk  as  brothers  and  sisters 
would  have  upon  such  an  occasion ;  and  that 
in  pursuance  of  such  understanding,  he  con- 
sented to  the  revival,  and  that  he  felt  that 
he  was  empowered  to  act  for  the  children  in 
the  complications  of  the  estate  springing 
from  these  circumstances.  Is  this  version  of 
Charles  F.  Teter,  under  the  solemnity  of  his 
oath,  plausible,  reasonable?  A  reading  of  the 
voluminous  record  of  this  case  considering 
the  circumstances  in  which  the  estate  stood, 
and  as  the  parties  stood  (which  we  may  con- 
sider), I  think  would  answer  this  question  to 
almost  any  mind  in  the  affirmative.  Reflect 
that  the  father  was  just  dead,  and  his  estate 
embroiled  in  consuming  debts,  with  two  suits 
pending  against  it  involving  costs  and  de- 
vouring Interest;  that  the  land  must  be  sold 
in  them  was  beyond  question ;  that  a  revival 
of  the  suits  was  inevitable;  that  there  was 
no  disputing  of  the  many  debts  against  it 
which  would  probably  consume  it;  that  by 
speedy  action  the  estate  might  be  made  to 
pay  out  and  leave  something  from  the  wreck, 
but  at  that  time  this  was  doubtful.  What 
more  natural  than  that  the  heirs  wanted  to 
save  expenses,  of  revival,  and  would  want  the 
suit  to  be  proceeded  with  and  the  land  sold? 
It  had  to  come  to  this.  There  was  no  eva- 
sion of  this  result  Is  it  not  reasonable  to  say 
that  these  brothers  and  sisters,  who  were  then 
in  friendship,  would  consent  that  Charles 
F.  Teter  should  take  these  matters  pending 
in  suit  in  hand,  and  do  the  best  he  could  for 
all  under  such  troubling  circumstances?  I 
state  these  things  as  showing  to  reasonable 
men  that  it  is  probable  that  Charles  F.  Te- 
ter's  oath  in  this  matter  is  true,  and  it  is  cor- 
roborated by  some  other  members  of  the  fam- 
ily. This  is  rendered  probable  by  other  con- 
siderations which  I  state  as  supplemental  to 
those  Just  mentioned.  All  the  members  of  the 
family  lived  on  or  close  to  these  lands*  ^cepc 
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two  In  the  West,  and  they  visited  Barbour 
county  and  were  informed  of  what  was  go- 
ing on.  Is  it  probable  that  these  heirs  would 
not  keep  an  eye  on  what  was  being  done 
with  this  fine  landed  estate  of  their  father? 
What' was  being  done?  The  suits  were  re- 
vived in  open  court.  Charles  F.  Teter,  as 
we  may  plausibly  say,  struggling  to  sell  the 
property  at  private  sale  by  advantageous 
contract  to  keep  the  property  from  a  sacrifice 
sale  under  the  hammer,  made  two  important 
contracts  selling  a  valuable  farm  to  Irwin 
for  the  large  sum  of  $12,000,  proven  to  be  a 
large  price,  and  selling  the  coal  In  about  1,- 
600  acres  at  $9  an  acre,  then  a  fair  price, 
and  these  contracts  were  reported  to  the 
open  court  and  there  confirmed  in  the  public 
hearing.  Did  these  other  heirs  know  noth- 
ing of  these  things?  How  can  they  ftiirly 
say  they  did  not?  Will  reasonable  men  be- 
lieve that  they  were  in  ignorance  of  these  do- 
ings so  important  to  them?  And  they  let 
nearly  three  years  go  by  after  these  impor- 
tant transactions  beforcf  they  brought  this 
suit  So,  we  say,  if  we  had  to  decide  on  the 
oral  evidence,  that  It  seems  plausibly  es- 
tablished that  Charles  F.  Teter  had  the  au- 
thority which  he  assumed,  and  was  acting  in 
good  faith  for  the  best  interest  of  all.  But, 
if  different  men  might  differ  on  that  ques- 
tion, then  there  comes  the  rule  in  appellate 
courts  that  "where  a  decree  is  based  upon 
depositions  conflicting  and  contradictory  so 
that  it  is  difllcult  to  determine  on  which  side 
they  preponderate,  and  hard  to  draw  proper 
decision  therefrom,  and  different  judges 
might  reasonably  disagree  upon  the  facts 
proved,  the  appellate  court  will  refuse  to  re- 
verse the  decree  of  the  court  below,  although 
the  testimony  may  be  such  that  the  appellate 
court  might  have  rendered  a  different  decree 
if  it  had  acted  upon  the  case  in  the  first  In- 
stance." Richardson  v.  Ralphsnyder,  40  W. 
Va.  15,  20  S.  &.  854. 

[3}  Another  principle  must  be  remembered. 
This  suit  is  an  application  to  overthrow  sol- 
emn decrees  of  a  court  2^  years  after  they 
were  made.  The  books  say  that,  when  an 
accredited  attorney  appears  at  the  bar  of  the 
court  as  representing  clients,  there  is  a  pre- 
sumption of  his  authority,  and,  after  the 
court  has  acted,  the  burden  is  upon  the  party 
doiying  his  authority  to  clearly  show  the 
want  of  authority.  Connell  v.  Galligher,  36 
Neb.  749,  55  N.  W.  229.  The  evidence  must 
be  dear.  Winters  v.  Means,  25  Neb.  241,  41 
N^  W.  157,  13  Am.  St  Rep.  489.  This  is  held 
in  Lumber  Co.  v.  Lance,  60  W.  Va.  636,  41 
S.  B.  128.  This  overthrow  of  solemn  proceed- 
ings in  an  open  court  of  the  country  is  asked 
nearly  three  years  later  after  parties  have 
purcliased  on  the  faith  of  their  validity  and 
spent  hundreds  of  thousands  of  dollars  in 
coal  development.  Here  It  is  apropos  to 
quote  from  1  Black  on  Judgments,  S  325: 
•*At  any  rate,  the  claim  for  a  party  for  whom 
an  appearance  has  been  entered  to  deny  the 
authority  of  attorney  and  ask  relief  Is  view- 


ed with  great  disfavor  by  the  courts  wher- 
ever innocent  third  persons  have  acquired 
rights  under  the  Judgment  or  decree  sought 
to  be  annulled.  And  relief  will  be  denied 
where  the  fact  of  the  attorney's  authority  i& 
not  fully  negatived,  but  left  in  doubt  under 
the  testimony,  and  there  is  no  allegation  of 
a  meritorious  defense  to  the  action."  1  Black,. 
§  374,  speaking  of  proceedings  to  annul  a  de* 
cree  for  the  want  of  attorney's  authority,, 
says:  '*The  complainant  must  make  it  ap- 
pear that  the  Judgment  is  inequitable  In  it- 
self, by  reason  of  some  fraud  or  trick  or  col- 
lusion, or  that  the  result  would  or  might 
have  been  different  if  there  had  been  a  full 
and  fair  trial  upon  the  merits."  I  would  not 
like  to  say  that,  where  a  clear  case  of  want 
of  authority  appears,  the  court  would  make- 
it  a  prerequisite  to  relief  that  it  should  ap- 
pear that  no  harm  was  done ;  but  in  this  par- 
ticular  case  I  do  say  that  a  sale  of  this  prop- 
erty was  inevitable  for  a  large  volume  of 
debts,  and  that  it  could  not  be  avoided,  and 
that  It  appears  that  the  sales  that  were  made- 
were  happy  sales  for  the  estate,  very  advan* 
tageous  to  it,  and  that  such  facts  must  be- 
considered  by  a  court  of  equity,  In  connection 
with  other  facts,  as  going  to  deny  relief  and 
as  saying  equity  does  not  see  its  way  to  un- 
do these  things.  As  stated  above,  on  the 
faith  of  these  court  proceedings  persona 
made  purchases  and  paid  large  sums  of  pur- 
chase money,  and  very  large  sums  In  im- 
provements, and  they  cleairly  occupy  the- 
place  of  purchasers  for  valuable  considera- 
tion without  notice  of  any  want  of  author- 
ity, and  they  are  protected  under  that  prin- 
ciple which  says  that  against  a  purchaser 
for  valuable  consideration  a  court  of  equity 
will  take  no  step  to  his  harm.  "A  purchaser 
for  value  without  notice  having  obtained  a 
conveyance  will  not  be  affected  by  latent 
equity,  whether  by  lien.  Incumbrance,  trust, 
fraud,  or  any  other  claim."  "From  a  purchas- 
er for  value  without  notice  this  court  take» 
nothing  away."  This  rule,  everywhere  held, 
is  sustained  by  many  authorities  dted  in 
Ehmfee  v.  Childs,  59  W.  Va.  226,  248,  53  S. 
B.  209.  There  is  no  evidence  that  these  pur- 
chasers had  any  notice  of  any  want  of  pow- 
er in  these  attorneys  to  consent  to  these  de- 
crees. All  the  circumstances  tend  other- 
wise. 

[4]  It  Is  well  established  that  a  purchaser 
under  decree  need  not  inquire  as  to  the  attor- 
ney's authority.  Williams  v.  Johnson,  112 
N.  0.  424,  17  S.  E.  496,  21  L.  R.  A.  848,  34 
Am.  St  Rep.  513;  2  Freeman  on  Judgments, 
§1  509,  510;  Low  v,  Settie,  22  W.  Va.  387. 

[SI  It  seems  to  be  well  established  that, 
when  the  relation  of  client  and  attorney  ex- 
ists, the  attorney  has  power  to  confess  Judg- 
ment or  consent  to  a  decree.  3  Am.  &  Eng. 
Bncy.  L.  368;  4  Qyc.  936. 

[61  In  addition  to  what  Is  said  above 
against  the  overthrow  of  the  decrees,  I  will 
add  another  consideration  seeming  strong 
to  me  for  the  same  result     Am  remarked- 
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above,  the  revival  of  the  suits  was  an  act 
in  open  court;  so  tbe  entry  of  tbe  decrees 
selling  this  large  area  of  valuable  property. 
Everybody  in  the  courthouse  would  know  of 
it — ^the  ^e  of  large  landed  eetates.  We 
may  say  that  ahqost  everybody  in  the  county 
would  know  of  it  It  would  be  the  common 
talk  of  the  whole  neighborhood,  if  not  the 
whole  county.  And  here  were  five  or  six  of 
these  heirs  right  around  the  land.  It  is 
wholly  unreasonable,  even  preposterous^  to 
say  that  these  heirs  did  not  know  of  these 
transactions.  Our  knowledge  of  the  affairs 
of  men  denies  this.  Here  we  may  fitly  apply 
the  usual  doctrine  of  notice.  We  said  in 
Lafferty  v.  Lafferty,  42  W.   Va.  792,  26  S. 

E.  265,  that:  **The  law  is  that,  where  one 
has  means  of  knowledge  of  a  fraud  or  suffi- 
cient notice  to  put  him  on  Inquiry,  it  Is 
enough  to  count  time  against  him.  Where 
he  has  means  of  knowing  or  ascertaining, 
where  he  is  put  on  inquiry,  where  ordinary 
prudence  for  his  interest  suggests  that  he 
inquire,  he  must  do  so  or  else  time  runs.** 
This  doctrine  shows  that  a  party  must  look 
out  for  his  interests.  We  there  borrowed  lan- 
guage 'from  the  United  States  Supreme 
Court.  "The  defense  of  want  of  knowledge 
on  the  part  of  one  charged  with  laches  is 
one  easily  made,  easy  to  prove  by  his  own 
oath,  hard  to  disprove,  and  hence  the  tend- 
ency of  the  courts  in  recent  years  has  been 
to  hold  the  plaintiff  to  a  rigid  compliance 
with  the  law  which  demands,  not  only  that 
he  should  have  been  ignorant  of  the  fraud, 
but  that  he  should  have  used  reasonable 
diligence  to  have  Informed  himself  of  all 
the  facts.  Especially  Is  this  the  case  where 
the  party  complaining  is  a  resident  of  the 
n^hborhood  in  which  the  fraud  is  alleged 
to  have  taken  place."  We  borrowed  the  fur- 
ther language:  ."They  do  not  pretend  that 
the  facts  of  the  fraud  were  shrouded  in  con- 
cealment, but  their  plea  is  that  they  lived 
in  a  remote  and  secluded  region,  far  from 
means  of  information,  and  never  heard,  etc. 
•  •  ♦  Parties  cannot  thus,  by  their  seclu- 
sion from  means  of  information,  claim  ex- 
emption from  the  laws  that  control  human 
affairs,  and  set  up  a  right  to  open  all  trans- 
actions of  the  past  The  world  must  move 
on,  and  those  who  claim  an  interest  in  per- 
sons or  things  mu8t  be  charged  with  a  knowl- 
edge of  their  status  and  condition,  and  of 
the  vicissitudes  to  which  they  are  subject.** 
We  applied  these  principles  in  Herold  v.  Bar- 
low, 47  W.  Va.  750,  S6  S.  B.  8.  They  made 
no  protest  against  It  in  court  nor  to  Charles 

F.  Teter  nor  to  the  purchasers,  so  far  as  ap- 
X)ears.  Besides,  they  let  about  2%  years  or 
3  years  go  by  before  they  brought  this  suit 
Now,  if  we  should  say  that  Charles  F.  Teter 
had  no  authority  to  act  as  counsel,  then 
we  could  support  his  action  upon  the  doctrine 
of  ratification. 

['*]  Ratification  retroacts,  and  Is  equiva- 
lent to  original  authority  conferred  upon  the 
agent  and  validates  his  act     These  heirs 


were  silent,  acquiesced,  while  their  brother 
was  making  sales  and  parties  were  buying 
these  lands  by  large  outlay,  and  these  open 
proceedings  were  taking  place.  We  find  it 
written  in  Curry  v.  Hale,  15  W.  Va.  867,  as 
follows:  "But,  if  the  agent  exceeds  his  au- 
thority, the  act  may  be  ratified  by  the  prin- 
dpaL  It  is  not  necessary  that  there  should 
be  any  positive  and  direct  confirmation. 
Where  with  a  knowledge  of  the  facts  the 
principal  acquiesces  in  the  acts  of  the  agent, 
under  such  circumstances  as  would  make 
It  his  duty  to  repudiate  such  acts  if  he  would 
avoid  them,  such  acquiescence  is  a  confirma- 
tion of  the  acts  of  the  agent  It  is  not  nec- 
essary that  such  knowledge  shall  be  shown 
by  positive  evidence.  It  may  be  deduced  or 
inferred  from  the  circumstances  and  facts  of 
the  case.*'  Syl.  points  3,  4,  5.  "While  an  un- 
authorized act  cannot  take  effect  as  the  act 
of  the  principal  unless  it  be  ratified,  and 
hence  need  not  be  rescinded,  it  is  evident 
that  his  failure  to  express  dissent  upon  being 
informed  of  a  transaction  may  reasonably 
give  ground  for  inferring  assent  If,  for 
example,  an  agent  should  make  an  unauthor- 
ized sale  of  his  principal's  property,  and  tbe 
principal,  after  being  informed,  should  re- 
main silent,  knowing  that  the  purchaser  was 
dealing  with  the  property  as  his  own,  the 
principal's  silence  would  speak  his  assent  as 
clearly  as  words."  Tiffany  on  Agency,  p. 
68.  Ruffner  v.  Hew}tt,  7  W.  Va.  605.  .Under 
the  drcutDstances  of  this  case,  these  parties 
must  have  known  of  these  transactions,  and 
that  Charles  F.  Teter  and  purchasers  from 
him  under  those  contracts  were  relying  in 
good  faith  upon  those  proceedings,  and  we 
assert  that  it  was  the  duty  of  those  parties 
to  speak  out  and  promptly  do  so.  Mere 
silence  does  not  always  create  estoppel;  but 
when,  as  I  think  is  the  case  in  the  present 
instance,  the  circumstances  d^nand  that  a 
party  speak  out  he  cannot  remain  silent  If 
he  does  not,  an  estoppel  arises.  These  par- 
ties could  not  lie  silent  2^  years  or  3  years 
before  suing.  Under  the  circumstances  this 
is  laches  also.  "Acquiescence  In  a  transac- 
tion may  bar  a  party  of  the  relief  in  a  very 
short  period.  Where  one  has  knowledge  of 
an  act,  or  it  is  done  with  his  full  approba- 
tion, he  cannot  undo  what  has  been  done; 
and,  if  he  stands  by  and  sees  another  deal- 
ing with  property  in  a  manner  inconsistent 
with  his  rights,  and  makes  no  objection,  he 
cannot  afterwards  have  relief.  Where  his 
silence  permitted  or  encouraged  others  to 
part  with  their  money  or  property,  he  can- 
not complain  that  his  interests  are  affected; 
his  silence  is  acquiescence,  and  it  estops 
him."  Despard  v.  Despard,  53  W.  Va.  443, 
pt  4,  syl.,  44  S.  E.  448. 

There  are  some  other  matters  presented 
to  us  by  counsel  for  appellant.  He  suggests 
that  In  the  suits  of  Woods  and  Crimm  the 
court  Committed  certain  errors,  in  this :  that 
it  was  error  to  decree  the  sale  of  the  coal  to 
Arnold  without  having  advertised  the  sale; 
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Chat  It  was  error  not  to  ascertain  liens  be- 
fore sale;  that  it  was  error  to  correct  the  de- 
cree in  the  Crimm  case  of  the  Shettleworth 
debt;  that  it  was  error  to  transfer  the  ven- 
dor's lien  from  the  Talbott  tract  to  the 
Zebb's  creek  tract  We  need  not  further  ex- 
plain these  irrelevant  matters.  Now,  it  is  ob- 
vious that,  if  there  was  error  in  this  re- 
spect, It  was  the  subject  of  an  appeal,  and 
not  of  a  separate  suit  attacking  collaterally 
for  such  errors.  This  is  not  an  appeal. 
While  those  decrees  stand  unreversed,  we 
cannot  effect  them  for  such  errors.  The 
court  had  Jurisdiction  in  the  cases  in  Joseph 
Teter's  lifetime  and  against  his  heirs  after- 
wards, and  any  mistakes  in  these  respects 
were  mere  errors,  remediable  by  appeal.  But, 
being  consent  decrees,  no  appeal  would  lie, 
and,  unless  you  can  find  ground  for  setting 
them  aside  in  equity,  there  can  be  no  relief 
for  such  allied  errors.  Complaint  is  made 
on  this  line.  Charles  F.  Teter  in  the  pres- 
sure of  debts  upon  his  father  paid  for  his 
fftther,  $5,628.  Joseph  Teter  and  Charles  F. 
Teter  and  W.  S.  Teter  met  and  W.  S.  Teter 
made  the  calculation  and  drew  a  contract 
which  was  signed  by  the  father  reciting  that 
in  consideration  of  $7,000,  of  which  $5,628 
had  ^been  paid  and  the  residue  was  to  be  paid 
thereafter,  Joseph  Teter  sold  a  tract  of  land 
containing  65  acres,  sometimes  called  70 
acres,  to  Charles  F.  Teter.  This  is  proven 
by  the  evidence  of  W.  S.  Teter,  one  of  the 
heirs.  In  the  suit  of  Orimm  a  commissioner 
reported  this  contract,  and  that  all  the  pur- 
chase money  had  been  paid  by  Charles  F. 
Teter,  and  the  court  entered  a  decree  that 
the  legal  title  of  this  land  be  and  was  vested 
m  Charles  F.  Teter,  and  that  the  decree  be 
made  a  link  in  the  chain  of  title  of  said 
land  from  Joseph  Teter  to  Charles  F.  Teter 
in  lieu  of  a  deed,  and  that  the  estate  of 
Joseph  Teter  be  relesised  and  discharged  from 
the  debts  which  had  been  paid  by  Charles  F. 
Teter  for  him. 

In  this  present  suit  In  the  final  decree  a 
deed  was  decreed  to  be  made  by  the  heirs  to 
Charles  F.  Teter  for  said  land.  The  bill  in 
this  present  case  set  up  that  contract  be- 
tween Joseph  Teter  and  Charles  F.  Teter 
and  attacked  it,  and  assigned  as  error  the 
former  decree  in  the  Crimm  Case.  Charles 
F.  Teter  answered,  relying  upon  that  con- 
tract, and  the  court  made  a  decree  for  the 
deed  as  stated.  Now,  in  the  first  place,  the 
decree  in  the  Crimm '  Case  adjudicated 
Charles  F.  Teter's  right  to  that  land.  It 
did  not  direct  a  deed,  it  is  true,  but  it  iad- 
Judicated  the  rights  of  the  parties  upon  that 
contract,  and  declared  that  the  decree  should 
constitute  title  in  Charles  F.  Teter  as  a  deed. 
I  do  not  say  that  this  is  a  deed,  but  it  set- 
tles the  rights  of  the  parties,  and  operates 
to  pass  title  on  the  principle  of  res  Judicata ; 
but,  whether  so  or  not,  the  later  decree  for 
the  deed  was  only  in  execution  of  that  for- 


mer decree  which  was  never  appealed  ftom, 
if  erroneous.  While  that  form^  decree  stood 
unreversed,  Charles  F.  Teter  had  right  to 
the  land  by  its  force.  If  there  was  error  by 
the  former  decree  in  that  respect,  there  was 
no  appeal  from  it.  That  part  of  the  former 
decree  decUiring  Charles  F.  Teter  entitled 
to  the  land  under  the  "contract  with  his  fa- 
ther as  above  stated  was  not  by  consent,  but 
an  adjudication  by  the  court  upon  the  con- 
tract, and  the  record  touching  it,  including 
the  commissioner's  report  touching  that  con- 
tract, and  the  payment  of  the  liens  by 
Charles  F.  Teter.  It  does  not  rest  upon  a 
consent  by  Charles  F.  Teter.  The  appellants' 
counsel  says  there  was  no  prayer  in  Teter's 
answer  for  a  deed.  This  is  a  very  refined  ob- 
jection in  view  of  the  fact  that  the  former 
decree  had  settled  the  right  of  Charles  F. 
Teter  to  the  land. 

It  is  not  inappropriate  when  a  court  of 
equity  is  called  upon  to  resurrect  and  rip  up 
decrees  of  courts  and  acts  on  which  prop- 
erty rights  rest  to  divine  the  motive.  The 
evidence  shows  that  these  heirs  approved 
and  were  satisfied,  gratified,  with  th^  sales 
when  made;  but  when  great  coal  develop- 
ment took  place  in  Barbour  county,  and 
there  was  what  may  be  called  a  "craze**  for 
coal  land,  and  prices  rose,  and  this  land 
was  developed  and  found  rich,  the  project 
of  recovery  of  the  land  or  profit  in  some  way 
begat  this  suit 

We  aflirm  the  decree^ 


w.  vjl  as> 
BUFORD  et  al.  v.  CHICHESTER  et  aL 

(Suprtme  Court  of  Appeals  of  West  Viiginia^ 

April  18,  19U.) 

(Syllahua  hy  the  Covrt,) 

1.  Reformation    of   Instbukents   (|   16*)— 
Mutual  Mistake. 

Equity  has  Jurisdiction  to  reform  a  writ- 
ten agreement  by  supplying  any  material  mat* 
ter  omitted  by  mutual  mistake  of  the  contract- 
ing parties. 

♦ 

[Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  $  68;  Dec  Dig.  | 
16.*] 

2.  Reformation  of  Instbuments  (I  1*)— Dis- 
cretion OF  Court. 

Such  eqnitable  remedy  is  not  absolute,  but 
depends  upon  whether  the  reformation  sought 
is  essential  to  the  ends  of  justice. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |  1;    Dec   Dig.  §^ 

!.♦] 

3.  Reformation    of    Instbuments    ({    1*>— 
When  Relief  Denied. 

If  the  omission  which  is  sought  to  b« 
supplied  would  give  the  agreement  no  different 
meaning,  or  legal  effect,  from  what  it  had  be- 
fore, the  omission  is  immaterial,  and  the  rem- 
edy will  be  denied. 

[Ed.  Note.— For  other  cases,  see  RcformatioD 
of  Instruments,  Cent  Dig.  §  1;  Dec.  Dig.  § 
l.*l 
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4.  Equitt    (i    865*)-^DiBm88AL    Wxthout 
Pbejudice. 

A  general  demurrer  to  a  bill  which  on  its 
face  shows  no  ground  of  equity  jurisdiction, 
and  which  cannot  be  cured  by  amendment, 
should  be  sustained,  and  the  bill  should  be  dis- 
missed. But,  if  the  bill  shows  a  cause  of  action 
which  would  be  good  in  a  court  of  law,  the 
dismissal  should  be  without  prejudice. 

nSd.  Note.— For  other  cases,  see  Equity,  Cent 
DiV  II  769-771;   Dec  Dig.  |  865.*! 

Appeal  from  Circuit  Court,  Wood  County. 

Action  by  W.  M.  Buford  and  others  against 
W.  T.  Chichester  and  others.  Judgment  for 
defendants,  and  plaintifibi  appeaL  Reversed, 
and  appeal  dismissed. 

J.  W.  Vandervort,  for  appellants.  Wil- 
liam Beard,  for  appellees. 

WILLIAMS,  P;  This  is  a  suit  hy  W.  M. 
Buford  (nte  W.  M.  Brevard)  and  L.  B.  Bre- 
vard, partners  in  the  mail  contracting  busi- 
ness, against  J.  M.  Hinton,  subcontractor,  and 
W.  T.  Chichester  and  J.  W.  Ryder,  his  sure- 
ties, for  the  purpose  of  reforming  a  written 
contract  made  by  said  Hinton,  whereby  he 
agreed  to  carry  the  mail  on  route  No.  31,244 
from  Marietta,  Ohio,  to  Heslop  in  said  state, 
and  back,  six  times  per  week,  beginning 
August  1,  1002,  and  ending  on  June  30,  1903, 
for  $450  per  annum ;  and  also  to  recover 
images  for  au'^alleged  breach  of  the  con- 
tract by  said  Hinton.  A  demurrer  to  the  bill 
was  overruled,  and  defendants  answered. 
On  the  13th  of  December,  1007,  the  cause  was 
heard  upon  the  pleadings,  exhibits,  and  dep- 
ositions of  witnesses,  and  the  court  granted 
the  relief  prayed  for  in  respect  to  reforming 
the  contract,  and  refused  to  award  damages, 
and  relegated  plaintiffs  to  such  action  at 
law  on  the  contract  as  they  might  lawfully 
be  entitled  to.  From  this  decree  plaintiffs 
have  appealed.  Defendants  also  cross-as- 
sign erroris. 

[1]  The  demurrer  to  the  bill  raises  the 
question  of  jurisdiction.  Does  the  bill  pre- 
sent a  causd  for  equitable  relief?  There  is 
no  doubt  of  equity  jurisdiction  to  reform  a 
written  instrument  so  as  to  make  it  speak 
the  true  agreement  between  parties,  wh&x  the 
mistake  sought  to  be  corrected  is  a  mutual 
one,  and  is  essential  to  give  complete  legal 
effect  to  the  instrument 

C2]  But  this  remedy  is  not  absolute.  It  is 
discretionary  with  the  courts,  and  depends 
upon  whether  the  reformation  is  essential  to 
the  ends  of  Justice.  34  Cyc.  907.  "A  court 
will  not  reform  an  instrument  merely  for 
the  sake  of  reforming  it,  and  it  is  a  good 
defense  to  point  out,  whether  on  demurrer 
or  answer,  that  the  reformation  would  be 
useless  and  of  no  effect.  There  is  no  neces- 
sity for  reformation  where  the  party  against 
whom  action  is  brought  Is  willing  to  rectify, 
or  where  the  legal  construction  put  on  the 
instrument  would  be  the  same  as  before  ref- 
ormation."   34  Cyc.  946. 


The  only  reformation  of  the  written  agree- 
ment which  the  bill  seeks  to  have  made  Is 
to  have  the  names  of  the  subcontractor  and 
his  sureties  inserted  in  the  blank  spaces  left, 
for  that  purpose,  in  the  body  of  the  printed 
form  of  contract  The  contract  is  exhibited 
with  the  bill,  and  that  portion  of  it  con- 
taining the  blank  spaces  reads  as  follows, 
viz.:  '"This  article  of  agreement,  made  the 
18  day  of  July,  nineteen  hundred  and  two, 
between  W.  M.  Brevard,  of  Huntingdon, 
county  of  Carrol,  and  state  of  Tenn.,  contrac- 
tor with  the  United  States,  party  of  the  first 

part   and   ,    of   Marietta,    county   of 

Washington,  and  state  of  Ohio,  subcontrac- 
tor, party  of  the  second  part,  and of 


,  his  sureties."     This  agreement  was 

signed  and  sealed  by  J,  M.  Hinton,  with  the 
designation,  after  his  signature,  of  "Subcon- 
tractor," and  by  W.  T.  Chichester  and  J.  W. 
Ryder,  with  the  designation  of  "Surety"  aft- 
er the  signature  of  each,  and  by  W.  M.  Bre- 
vard with  the  designation,  after  his  signa- 
ture, of  "Contractor  with  the  United  States." 
Would  the  insertion  of  the  names  of  the  sub- 
contractor and  his  sureties  in  the  blanks  add 
anything  to  the  legal  force  or  effect  of  the 
written  contract?  Would  the  agreement 
have  any  different  meaning,  or  effect,  after 
the  ndmes  were  inserted  from  what  it  had 
before?    Certainly  not 

[3}  Then,  if  the  insertion  of  the  names  would 
not  change  the  meanihgor  legal  effect  of  the 
writing,  it  necesdartly  follows  that  reforma- 
tion is  Immaterial  and  unnecessary.  It  would 
be  Idle  to  reform  a  writing  that  would  be  sus- 
ceptible ofn'o  different  interpretation  after  It 
is  reformed  than  could  properly  be  given  to  it 
before.  The  manner  in  which  the  contract 
was  signed  shows  that  J.  M.  Hinton  was 
party  of  the  second  part,  and  was  the  sub- 
contractor, and  that  the  other  two  defend- 
ants were  his  sureties.  The  agreement 
taken  as  a  whole  and  Including  the  signa- 
tures, furnishes  all  necessary  proof  of  what 
names  were  Intended  to  be  used  in  the  blank 
spaces.  After  the  contract  was  signed,  no 
other  names  than  the  names  of  the  defend- 
ants could  have  been  properly  filled  in  the 
blanks.  The  contract  conveys  the  same 
meaning  whether  the  blanks  be  filled  or  not 
and  the  omission  to  insert  the  names  in 
those  blanks  at  the  time  the  instrument  was 
signed  is  an  immaterial  matter;  and,  it  be- 
ipg  altogether  an  immaterial  matter,  relief 
in  equity  is  not  essential  to  further  the  ends 
of  Justice.  Equity  Jurisdiction  is  therefore 
not  sustained  on  the  ground  of  reforming  a 
written  agreement. 

The  only  other  relief  asked  is  damages  for 
an  alleged  breach  of  the  contract  and  for 
this  plaintiffs  have  a  complete  remedy  at, 
law.  [4}  The  demurrer  to  the  bill  should 
have  been  sustained;  and,  for  the  reason 
that  it  clearly  appears  from  the  nature  of 
the  case  that  the  bill  cannot  be  cured  by 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  Sertos  &  Aep'r  Indexes- 
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amendment,  it  should  h'ave  been  dismissed, 
but  without  prejudice  to  plaintiffs'  right  to 
sue  at  law  on  the  contract 

The  decree  complained  of  will  be  reversed, 
and  this  court  will  enter  a  decree  dismissing 
the  bill  without  prejudice  to  plaintiffs*  right 
to  sue  at  law. 


(186  GhL  2S6) 

WATSON  V.  STATE. 
(Supreme  Gburt  of  Georgia.     April  14,  1911.) 

(SyUdbua  by  the  Court,) 

1.  Cbiminal  Law  (f|  407*)— Admissibilitt  of 
Evidence  —  Declarations  of  Third  Per- 
son—Presence OF  AconsBD. 

Where,  on  his  trial  for  murder,  the  defend- 
ant admitted  that  he  bore  the  same  name  as  the 
alleged  slayer,  but  denied  anj  knowledge  of  the 
homicide,  and  there  was  evidence  that  the  de- 
fendant was  the  actual  slayer,  testimony  of  a 
witness  that  immediately  after  the  homicide  two 
persons,  one  of  them  corresponding  in  appear- 
ance with  the  defendant,  came  near  the  house 
of  the  witness,  located  about  350  yards  from  the 
scene  of  the  homicide,  and  while  there  the  com- 
panion of  the  defendant  told  the  witness  the 
name  of  the  defendant  and  that  he  was  the 
slayer,  under  circumstances  authorizing  an  in- 
ference that  the  defendant  heard  him,  was  not 
open  to  the  objection  that  the  same  was  inad- 
inissible,  because  it  did  not  positively  appear 
that  the  defendant  heard  the  statement  of  his 
companion. 

TEd.    Note.— For    other   cases,    see    Criminal 
Law,  Gent.  Dig.  f  968 ;    Dec.  Dig.  f  407.*] 

2.  Criminal  Law  (|  1169*)— Writ  of  E3rror 
—  ELAR1CLB88    Brror  —  ADiassiON    OF    E}vi- 

DENCB. 

The  admission  of  Immaterial  evidence, 
which  is  not  calculated  to  harm  the  defendant, 
is  not  cause  for  a  new  trial. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  (  8187;  Dec  IMg.  |  1169.*] 

8.  Homicide  (S  302*)— Murder— Instruction 
—Justifiable  Homicide  in  Defense  of 
Habitation. 

The  evidence -did  not  authorize  an  instruc- 
tion on  the  law  of  justifiable  homicide  in  defense 
of  habitation. 

[Ed.   Note.— For  other  cases,   see    Homicide, 
Cent  Dig.  §  634 ;  Dec  Dig.  f  302.*] 

4.  Criminal  Law  (|  828*)— Trial— Instruc- 
tion—Request. 

Where,  on  a  trial  for  murder,  the  evidence 
authorized  an  Inference  that  the  killing  was  in 
resistance  of  an  arrest  by  an  officer  and  posse 
without  a  warrant,  and  the  court  correctly 
chai^i^d  the  law  of  voluntary  manslaughter  and 
justifiable  homicide,  it  is  no  ground  for  new 
trial  that  the  court  failed  to  concrete  the  charge 
with  reference  to  a  particular  phase  of  the  case ; 
there  being  no  written  request  therefor. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  2007 ;  Dec.  Dig.  f  82a*] 

5.  Criminal  Law  (|  828*)— Murder— Trial- 
Instructions. 

The  defense  of  alibi  only  was  made  by  the 
defendant's  statement;  and  it  was  not  error  for 
the  judge  to  omit  a  charge  thereon,  in  the  ab- 
sence of  a  written  request. 

[S3d.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  |  2007 ;  Dec  Dig.  f  828.*] 

6.  Criminal  Law  (f  828*)— Trial— Instruc- 
tions—Request. 

The  charge  covered  all  the  main  and  sub- 
stantial issues  in  the  case,  and  it  is  not  ground 


for  new  trial  that  the  court  failed  to  charge  the 
law  relative  to  threats  made  by  the  deceased 
against  the  defendant. 

[E>d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007 ;  Dec  Dig.  S  828.*] 

7.  Verdict  Authorized  bt  Evidence. 
The  evidence  supported  the  verdict. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Andrew  Watson  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Homer  C.  Parker,  J.  L.  Renfroe,  and 
Francis  B.  Hunter,  for  plaintiff  in  error. 
Alfred  Herrlngton,  Sol.  Gen.,  Hlnes  &  Jor- 
dan, H.  A.  Hall,  Atty.  Gen.,  and  R.  D.  Moore, 
for  the  State. 

EVANS,  P.  J.  Andrew  Watson  was  con- 
victed of  the  murder  of  Andrew  Kennedy, 
and  recommended  to  mercy.  He  was  refus- 
ed a  new  trial,  and  brings  error. 

The  trial  occurred  about  12  years  after 
the  homicide.  It  Is  Inferable  from  the  testi- 
mony of  the  state  that  about  daybreak  an 
officer  with  a  posse  of  seven  men  came  to 
the  house  of  Sam  Jackson  for  the  purpose 
of  arresting  Andrew  Watson,  who  was  sup- 
posed to  be  In  the  house,  for  an  aUeged 
burglary  of  the  storehouse  of  Andrew  Ken- 
nedy. Their  approach  caused  the  dogs  at 
the  house  to  bark,  and  Sam  Jackson  came  to 
the  door  of  the  house,  saying,  "Here  Is  dogs, 
and  It's  negro  dogs."  He  then  drew  near 
the  posse,  who  told  him  to  go  back  Into  the 
house  and  build  a  fire.  When  he  went  back 
Into  the  house,  Andrew  Watson  said  to  him, 
"What  do  they  want?"  to  which  he  replied, 
'•They  want  a  fire."  Watson  then  said,  "If 
a  fire  is  what  they  want,  I  will  give  them  a 
fire."  Upon  his  making  this  statement,  a 
woman's  voice  was  heard  to  exclalin  two 
or  three  times,  "Don't  shoot."  Watson  then 
came  to  the  door,  and  shot  four  or  five  times 
with  a  rifle,  killing  Andrew  Kennedy,  and 
wounding  the  officer.  After  the  shooting, 
Watson  ran  off,  and  at  a  distance  of  about 
50  yards  from  the  house  he  fired  his  gun 
again,  and  he  was  fired  upon  by  the  posse. 
The  defendant  offerW  witnesses  whose  testi- 
mony tended  to  show  that  the  Andrew  Wat- 
son, who  was  accused  of  burglary  and  also 
of  the  murder  of  Kennedy,  and  who  at  the 
time  of  tiie  commission  of  these  alleged 
crimes  lived  in  that  conununity,  was  a  per- 
son other  than  the  defendant  on  trial,  and 
that  .the  defendant  in  his  statement  denied 
that  he  was  the  Andrew  Watson,  the  slayer 
of  Kennedy. 

[1]  1.  The  evidence  was  voluminous,  and 
In  the  main  was  directed  to  establishing  the 
Identity  of  the  man  on  trial  as  the  slayer. 
Among  the  witnesses  offered  by  the  state  was 
W.  B.  De  Loach,  who  testified:  That  he  spent 
the  night  at  Morgan  De  Loach's  house,  locat- 
ed 350  yards  away  from  the  house  where  the 
killing  occurred.    That  he  had  Just  arisen. 
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and  was  dressing  himself ,  when  he  heard 
four  or  five  shots  and  some  cries.  He  im- 
mediately came  out  of  the  house,  and  while 
on  the  steps,  arranging  his  clothes,  Sam 
Jackson  came  running  up  the  road  from 
his  house,  and,  when  fie  reached  the  wit- 
ness, he  told  witness  that  two  white  men 
had  been  killed  at  his  house.  Just  then 
another  man,  armed  with  a  gun  or  rifle,  ran 
up  and  called  Sam  Jackson.  After  a  brief 
interchange  of  words,  this  man  ran  ofT.  The 
witness  asked  Sam  Jackson  who  the  man 
was,  and  Sam  Jackson  replied  that  it  was 
** Andrew  Watson  who  did  the  shooting." 
The  witness  testified:  "I  wouldn't  swear 
tiiat  Andrew  Watson  heard  it,  or  didn't  hear 
It.  I  don't  know  about  that,  because  1 
couldn't  tell.  He  could  or  should  have  heard 
it  It  is  reasonable  that  he  could  have  heard 
it,  from  the  distance  that  he  was.  It  was 
possible  that  he  didn't  hear  it,  and  possible 
that  he  could  have  heard  it,  both  of  them." 
The  witness  testified  that  he  did  not  know 
Andrew  Watson,  but  that  the  man  on  trial 
corresponded  in  appearance  and  size  with 
the  man  who  was  with  Sam  Jackson  on  the 
occasion  referred  to  in  his  testimony.  The 
testimony  of  this  witness  as  to  the  conversa- 
tion between  him  and  Sam  Jackson  was  ob- 
jected to,  on  the  ground  that  It  did  not 
occur  in  the  presence  of  Andrew  Watson, 
and  the  defendant  would  not  be  bound  by 
any  statement  by  Sam  Jackson,  unless  it 
was  positively  shown  that  it  was  made  in 
the  defendant's  presence.  There  is  no  dis- 
pute in  the  evidence  that  Kennedy  was  killed 
by  a  man  called  Andrew  Watson.  The  de- 
fendant admitted  that  his  name  was  An* 
drew  Watson,  and  most  of  the  evidence  on 
the  trial  was  directed  to  the  issue  of  the 
Identity  of  the  accused  with  the  slayer. 
There  was  testimony  of  eyewitnesses  to  the 
homicide  that  the  defendant  on  trial  was 
the  slay^  of  Kennedy,  and  the  testimony 
of  this  witness  also  bore  on  the  issue  of 
identification.  If  the  Jury  should  find  that 
the  defendant  was  the  same  man  who  killed 
Kennedy,  and  who  came  up  to  De  Loach's 
house  almost  Immediately  after  the  homicide, 
thai  it  would  be  competent  to  show  an  un- 
challenged statement  in  his  presence  that  he 
was  the  slayer.  It  was  for  the  Jury  to  say 
whether  the  statement  of  Jackson  was  made 
in  the  presence  of  the  defendant,  and  the 
court  properly  allowed  the  evidence  to  go 
to  the  Jury. 

[2]  2.  The  sherift  of  the  county  was  al- 
lowed to  testify  that  he  had  held  the  oflSce 
of  sheriff  for  nine  years,  during  which  time 
he  held  a  warrant  for  the  defendant,  which 
warrant  may  have  been  in  his  office  or  in 
the  clerk's  office.  The  objection  to  the  evi- 
dence was  that  the  exhibition  of  the  war- 
rant would.be  the  best  evidence  of  it,  and 
that  the  crime  was  alleged  to  have  been 
committed  three  years  before  the  sherifTs  in- 
duction Into  otBce.  Upon  reading  the  testi- 
mony of  the  sheriff,  it  clearly  appears  that 


he  was  referring  to  the  warrant  against  the 
accused  for  murder;  and,  even  if  this  testi- 
mony was  inadmissible,  it  related  to  an  im- 
material subject,  nut  calculated  to  harm 
the  defendant 

[3]  3.  Complaint  is  made  that  the  court's 
charge  on  the  law  of  Justifiable  homicide  did 
not  embrace  an  instruction  that  one  may 
Justifiably  take  life  to  prevent  persons  in 
a  riotous  and  tumultuous  manner  from  en- 
tering his  habitation,  for  the  purpose  of  of- 
fering personal  violence  to  any  i)erson  dwell- 
ing or  being  therein.  The  evidence  did  not 
authorize  such  an  instruction. 

[4]  4.  It  is  urged  that  the  defendant  should 
have  a  new  trial,  because  the  court  failed 
to  charge  the  following  principle  of  law: 
'^Where,  In  a  trial  for  murder,  the  defense 
relied  on  was  lawful  resistance  to  a  felo- 
nious attempt  to  arrest  without  authority,  the 
law  of  Justifiable  homicide  In  self-defense 
was  not  alone  applicable;  but  the  court 
should  have  charged  the  Jury  the  law  re- 
lating to  the  right  of  the  defendant  to  re- 
sist' an  attempt  to  arrest  him  illegally." 
There  was  no  written  request  for  such  a 
charge.  The  court  correctly  charged  the 
law  of  voluntary  manslaughter  and  Justi- 
fiable homicide;  and  if  the  accused  had  de- 
sired further  elaboration,  or  a  concrete  ap- 
plication of  the  law  to  a  particular  phase  of 
the  case,  he  should  have  made  a  timely  writ- 
ten request  Rogers  v.  State,  128  Ga.  67, 
57  S.  E.  227.  10  L.  R.  A.  (N.  S.)  999,  119  Am. 
St  Rep.  364. 

[6]  5.  One  assignment  of  error  Is  to  the 
effect  that  the  court  omitted  to  charge  the 
law  applicable  to  the  defense  of  alibi.  In 
his  statement  the  defendant  claimed  that 
he  was  at  another  place  at  the  time  of  the 
commission  of  the  alleged  crime;  but  no 
testimony  was  Introduced  tending  to  show 
tliat  he  was  at  a  place  other  than  the  scene 
of  the  homicide  at  the  time  of  its  alleged 
commission.  This  court  has  frequently  de- 
cided that  the  Judge  may  construct  his  charge 
upon  the  various  issues  made  by  the  evi- 
dence, and  that,  if  a  defense  is  set  up  in  the 
statement  alone,  it  is  not  error  for  the  Judge 
to  omit  submitting  the  law  appropriate  to 
such  defense,  in  the  absence  of  a  timely  re- 
quest 

[6]  6.  Ck)mplaint  is  made  of  the  failure  of 
the  court  to  charge  the  Jury  the  law  relating 
to  threats  made  by  the  deceased  against 
the  defendant  What  particular  principle 
of  law  the  counsel  for  the  accused  desired 
the  court  to  give  in  charge  is  not  made  to 
appear.  If  the  accused  desired  any  par- 
ticular instructions  upon  any  collateral  is- 
sue, he  should  have  submitted  a  timely  writ- 
ten request  Watts  v.  State,  120  Oa.  496,  48 
S.  E.  142. 

[7]  7.  The  evidence  was  sufficient  to  au- 
thorize the  verdict  and  no  error  of  law  re^ 
quiring  a  new  trial  is  made  to  appear. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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GEORGIA  COTTON  CO.  ▼.  HOGG  et  al. 
(Supreme   Court  of  Georgia.     May  10,  1911.) 

(Syllahua  by  the  Court.) 

1.  Review  on  Appeal. 

The  judge  did  not  err  in  disallowing  the 
proposed  amendment,  or  in  dismissing  the  peti- 
tion upon  demurrer. 

f Additional  Sytlahus  by  Editorial  Staff.) 

2.  Sales  ({  411*)— Contract. 

In  an  action  for  breach  of  contract  for 
sale  of  cotton,  the  petition  setting  out  a  letter 
from  plaintiff  to  oefendant  H.,  reel  tins  that 
plaintiff  had  contracted  to  buy  of  H.  150  bales 
of  cottpn,  and  a  letter  in  response  thereto  from 
H.,  reciting  that  he  confirmed  such  contract 
and  would  deliver  the  cotton  as  agreed,  which 
last  letter  embraced  an  indorsement  reciting 
that  the  undersigned  agreed  to  deliver  to  H. 
the  number  of  bales  of  cotton  opposite  their 
names   in   pursuance   of   the   contract   between 

f plaintiff  and  defendant  H^  and  signed  by  de- 
endant  R.,  whose  name  was  followed  by  "15 
B.  C./*  set  out  a  complete  contract  between 
plaintiff  and  defendant  H.  for  the  purchase 
and  sale  of  150  bales  of  cotton,  but  not  a  con- 
tract of  defendant  R.  to  deliver  15  bales  to 
plalilitiff;  and,  the  action  being  to  recover  from 
H.  and  R.  damages  for  breach  of  contract  to  sell 
15  bales  of  cotton,  it  was  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1161-1164;    Dec.  Dig.  |  411.*J 

8.  Sales    (|  411^)— Bkbaoh   of   Oontbaot-- 
Amendment. 

A  requested  amendment  of  such  petition, 
alleging  that  plaintiff  was  not  purchasing  cot- 
ton in  small  lots,  but  that  defendant  R.  and 
others  engaged  defendant  H.  to  malce  sales  of 
small  lots  of  cotton  for  them  to  plaintiff,  suffi- 
cient in  the  aggregate  to  amount  to  150  bales, 
and  that  it  was  in  pursuance  of  such  agree- 
ment that  defendant  IL  sold  the  15  bales  to 
plaintiff,  did  not  show  a  contract  of  purchase 
and  sale  from  R.  to  plaintiff  of  15  bales  of 
cotton,  but  was,  at  most,  ezplanatonr  of  why 
there  was  a  separate  contract  with  H.  for  150 
bales,  rather  than  one  with  R.  for  15  bales, 
and  aii  attempt  to  treat  the  entire  contract  as 
divisible,  so  a^  to  hold  R.  liable  as  a  principal 
of-H.  only  for  a  fractional  part,  and  was  prop- 
erly disallowed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SI  1161-1164 ;  Dec  Dig.  |  411.*1 

Error  from  Superior  Court,  Schley  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  the  Georgia  Cotton  Company 
against  H.  W.  Hogg  and  another.  Judg- 
ment of  dismissal,  and  plaintiff  brings  error. 
Affirmed. 

The  Georgia  Cotton  Company  in  its  peti- 
tion alleged  that  the  defendants,  H.  W.  Hogg 
and  R.  E.  Hill,  were  indebted  to  plaintiff,  a 
corporation,  in  a  specified  amount  on  account 
of  the  breach  of  the  contract  for  the  sale  of 
15  bales  of  cotton.  Copies  of  certain  corre- 
spondence, relied  on  as  constituting  the  con- 
tract, were  made  a  part  of  the  petition,  and 
were  as  follows: 

"Amerlcus,  Ga.,  12th  May,  1909. 

•*Mr.  H.  W.  Hogg,  EUaviUe,  Ga.--Dear 
Sir:  In  consideration  of  one  dollar  in  hand 
paid,  and  foryalue  received,  we  have  this 
day  contracted  to  purchase  of  you  as  fol- 
lows:    One  hundred  and  fifty  bales  of  cot- 


ton, basis  good  middling,  nothing  below  mid- 
dling, Liverpool  classification,  at  ten  cents 
(10  cents)  per  pound,  f.  o.  b.  cars  at  Ella- 
ville,  Ga.  <3otton  to  be  delivered  to  us  during 
the  month  of  October,  1909,  to  be  delivered, 
reweighed,  and  in  good  merchantable  bales, 
averaging  in  weight  five  hundred  (500)  pounds 
per  bale.  Prevailing  Savannah  differences 
between  grades  existing  at  time  of  delivery 
to  apply.  Please  confirm  the  above  purchase. 
Yours  very  truly,  P.  P.  Georgia  Cotton  Com- 
pany, W.  A.  Slaton." 

To  this  letter  there  was  this  response: 
••EUaville,  Ga.  14th  May,  1909. 

"Messrs.  Georgia  Cotton  Company,  Amer- 
icus,  Ga. — ^Dear  Sir:  I  beg  to  confirm  the 
above  contract  of  purchase,  and  will  deliver 
said  cotton  as  above  agreed.  Yours  very 
truly,  H.  W.  Hogg." 

Indorsed  on  this  was  the  following: 

"May  14,  1909. 

"We,  the  undersigned,  agree  to  deliver  to 
H.  Willis  Hogg  the  number  of  bales  of  cotr 
ton  opposite  our  names,  in  pursuance  to  the 
terms  of  the  contract,  as  set  forth  on  the 
opposite  page,  between  the  Georgia  Cotton 
Company  and  H.  Willis  Hogg,  as  specified 
in  said  contract  on  opposite  page,  to  wit: 
ten  cents  per  pound.  Witness  our  hands  and 
seal,  this  May  14, 1909.  [Signed]  R.  E.  Hill, 
15  B/C." 

R.  E.  Hill  demurred.  Whereupon  the 
plaintiff  offered  to  amend  by  dismissing  the 
case  as  to  H.  W.  Hogg  and  alleging:  *That 
H.  W.  Hogg  was  the  agent  of  the  defendant 
R.  E.  Hill,  at  the  time  of  the  sale  of  said 
cotton,  and  acted  as  such  agent  in  the  mak- 
ing the  sale  to  plaintiff  of  said  15  bales  of 
cotton.  That  plaintiff  was  not  purchasing 
cotton  in  small  lots,  and  the  defendant  R.  E. 
Hill  and  several  others  procured  and  engag- 
ed the  services  of  said  H.  W.  Hogg  to  make 
the  sale  of  certain  cotton  for  them  to  plain- 
tiff; the  said  defendant  R.  E.  Hill  agreeing 
to  sell  to  plaintiff  through  his  (Hill's)  agent, 
H.  W.  Hogg,  said  15  bales  of  cotton,  and 
the  others  agreeing  to  sell  to  plaintiff  through 
said  Hogg  as  their  agent  a  certain  number 
of  bales  each,  sufficient  to  aggregate  150 
bales,  in  pursuance  whereof  the  said  R.  E. 
Hill  sold  to  plaintiff,  through  said  Hogg, 
said  15  bales  of  cottpn,  and  the  said  others 
sold  to  plaintiff  through  said  Hogg  the  bal- 
ance of  said  lot  of  150  bales."  Upon  objec- 
tion, the  court  disallowed  the  amendment 
and  sustained  the  demurrer,  dismissing  the 
case.  The  plaintiff  excepted,  assigning  error 
upon  each  ruling. 

E.  A.  Hawkins  and  J.  H.  Cheney,  for 
plaintiff  in  error.  Shipp  &  Sheppard  and  C 
R.  McCrory,  for  defendants  in  error. 

ATKINSON,  J.  [2]  The  plaintiff  must  re- 
cover, if  at  all,  upon  the  strength  of  the  writ- 
ten contract  as  made.    The  writings  relied 
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Upon  as  constituting  a  contract  were  set 
forth  in  the  petition,  and  consequently  the 
snfBciency  of  the  petition  to  set  forth  a 
cause  of  action  will  depend  upon  the  sub- 
stance of  the  writings  set  forth.  If  the 
plalntilTs  offer  to  buy,  dated  May  12th,  was 
an  offer  to  buy  anything  from  any  person,  it 
was  an  offer  to  buy  from  H.  W.  Hogg  150 
bales  of  cotton — ^no  more,  nor  any  less.  The 
acceptance  of  the  offer  of  May  14th  was  an 
agreement  to  sell  the  number  of  bales  of 
cottim  above  mentioned.  Upon  its  face  this 
was  a  complete  contract  between  the  parties 
mentioned.  The  indorsement  on  the  paper 
signed  by  R.  E.  Hill  was  not  a  contract  to 
deliver  to  the  Georgia  Cotton  Company  any 
cotton  whatever,  but  amounted  to  a  promise  to 
deliver  to  H.  Willis  Hogg,  not  the  150  bales 
of  cotton  which  he  had  contracted  to  sell  to 
the  plaintiff,  but  15  bales  of  cotton,  conform- 
ably to  the  specifications  of  the  contract 
between  Hogg  ai^d  the  Georgia  Cotton  Com- 
pany. This  Indorsement  did  not  amount  to  a 
contract  between  Hill  and  the  Georgia  Cot- 
ton Company.  That  company  did  not  at 
any  time  bind  Itself  to  buy  15  bales  of  cot- 
ton from  H.  W.  Hogg,  nor  did  it  bind  Itself 
to  buy  any  number  of  bales  from  Hill.  By 
amendment  to  the  petition  it  was  sought  to 
eliminate  H.  W.  Hogg  from  the  case,  and  to 
charge  R.  E.  Hill  as  principal  in  the  con- 
tract, charging  that  it  was  he,  and  not  H. 
W.  Hogg,  who  had  really  contracted  to  sell 
15  bales  of  cotton  to  the  Georgia  Cotton 
Company.  But  such  allegations  are  not 
borne  out  by  the  contract  As  pointed  out 
above,  the  Georgia  Cotton  Company  did  not 
contract  to  buy  15  bales  of  cotton ;  its  only 
agreement  being  to  purchase  from  H.  W. 
Hogg  150  bales.  If  Hogg  could  be  regarded 
as  a  mere  intermediary  between  Hill  and  the 
Georgia  Cotton  Company,  in  such  manner  as 
that  any  contract  which  might  be  made 
would  be  a  contract  between  those  two,  rath- 
er than  separate  transactions  in  which  Hogg 
should  participate  as  a  party,  the  stipula- 
tions embodied  in  the  writings  would  be  In- 
sufficient to  show  a  meeting  of  the  minds; 
the  agreement  of  Hill  to  deliver  15  bales  of 
cotton  being  no  acceptance  of  the  proposal 
of  the  Georgia  Cotton  Company  to  buy  150 
bales  of  cotton.  This  is  the  necessary  con- 
struction of  the  writings  relied  upon  by  the 
Georgia  Cotton  Company  to  show  the  icon- 
tract  upon  which  the  suit  was  founded. 

[31  In  drafting  the  amendment  to  the  pe- 
tition, the  plaintiff  was  Impressed  with  this 
construction  of  the  petition,  and  it  was  there- 
in alleged  that  the  plaintiff  was  not  purchas- 
ing cotton  in  small  lots,  but  that  Hill  and 
others  procured  and  engaged  the  service  of 
Hogg  to  make  the  sales  of  small  lots  of  cot- 
ton for  them  to  the  plaintiff,  sufficient  in  the 
aggregate  to  amount  to  160  bales,  and  that  it 
was  in  pursuance  of  this  agreement  that 
Hill  sold  the  15  bales  in  question  to  the 


Georgia  Cotton  Company.  But  this  mere 
contradictory  allegation  in  opposition  to  the 
substance  of  the  writings  set  forth  will  not 
suffice  to  show  a  contract  bf  purchase  and 
sale  from  Hill  to  the  Georgia  Cotton  Com- 
pany of  15  bales  of  cotton.  At  most  It  was 
explanatory  of  why  there  was  a  separate 
contract  with  Hogg  for  150  bales,  rather  than 
one  with  Hill  for  15  bales.  It  is  not  claimed 
that  Hogg  was  the  principal  of  Hill  to  make 
the  entire  contract  for  150  bales  which  he 
actually  made  with  the  company;  but  the 
effort  of  the  company  now  is  to  treat  the 
entire  contract  as  divisible,,  and' divide  it  la 
such  maunor  as  to  hold  illll  liable  as  a 
principal  of  Hogg  only  for  a  fractional  part 
This  cannot  be  done. 

t1]  The  amendment  was  properly  disallow* 
ed,  and  there  was  no  error  In  dismissing  the 
petition  on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


086  Oa.  180) 
WASHINGTON  TRUST  CO.  v.  PITTS- 
BURG-BARTOW  MIN.   &   MFG.     , 
CO.  et  aL 
(Supreme  Court  of  Georgia.    March  15,  1911.) 

(ByUahuM  hy  the  Court,) 

1.  DiscEBTiON— Abuse -- Inteblogxttobt    In- 
junction. 

Under  the  pleadings  and  evidence  submit- 
ted on  the  hearing^  the  court  did  not  abase  his 
discretion  in  refusmg  the  interlocutory  injunc- 
tion as  prayed  by  the  plaintiff  in  its  petition. 

2.  MoBTOAQBs   (I   338*)  —  FOBKCLOSUBB —In- 
junction. 

It  appearing  that  the  mortgagee,  a  cor- 
poration, as  trustee  for  another  corporation 
and  as  holder  of  a  certain  mortgage,  which 
contained  a  power  of  sale,  was  proceeding  to 
exercise  this  power  by  advertising  the  property 
mortgaged  in  the  newspaper  in  which  it  was 
provided  in  the  mortgage  that  the  advertise- 
ment should  appear,  and  that  the  contingency, 
upon  the  happening  of  which  the  right  to  ad- 
vertise and  sell  the  property  under  the  mort> 
gage  should  accrue,  had  actually  happened,  and 
there  being  no  evidence,  save  certain  hearsay 
testimony  without  probative  value,  of  any  col- 
lusion on  the  part  of  the  mortgagee  or  the 
beneficiary  with  the  mortgagor,  or  of  any  in- 
equitable conduct  on  the  part  of  the  trustee  or 
the  beneficiary,  or  of  any  hardship  that  would 
be  inflicted  other  than  that  ordinarily  result- 
ing from  the  foreclosure  of  a  mortgage  and  the 
exercise  of  a  power  of  sale  like  that  contained 
in  this  mortgage,  the  court  erred  in  granting 
the  injunction  prayed  for  in  the  cross-petition 
of  the  defendants,  which  had  the  effect  of  de- 
stroying the  plain  legal  right  of  the  mortgagee 
to  proceed  in  the  exercise  of  the  power  of  sale 
as  contained  in  the  mortgage  itself. 

[Dd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §f  1026-10^;    Dec.  Dig.  i  338.*] 

3.  MOBTGAOES    a    338*)— FOBJBCLOSUBS— POW- 

EB  OF   Sale  —  Exbboibb  —  Injunction  — > 

Final  Relief. 

In  so  far  as  the  order  granted  by  the 
judge  provided  for  the  restraining  of  the  mort* 
l^agee  in  exercising  the  power  of  sale  contained 
m  the  mortgage,  and  provided  for  the  payment 
of  the  indebtedness  secured  by  the  mortgage  in 
certain  installments  by  persons  holding  under 
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the  mortgagor  and  conducting  mining  opera- 
tions upon  the  lands  included  m  the  mortgage, 
under  agreements  made  with  the  mortgagor, 
the  order  was  of  the  nature  of  a  final  injunc- 
tion and  granted  relief  final  in  its  nature,  al- 
though it  was  stated  in  the  order  that  it  should 
continue  of  force  "until  the  further  order  of 
the  court,"  and  the  court  was  without  author- 
ity to  grant  such  an  order  on  interlocutory 
hearing. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  338.*] 

Error  from  Superior  Court,  Bartow  Ck>un- 
ty;   A.  W.  Fite,  Judge. 

Suit  by  the  Washington  Trust  Ck>mpany 
against  the  Pittsburg-Bartow  Mining  & 
Manufacturing  Company  and  others.  From 
a  Judgment  granting  an  injunction  against 
the  foreclosure  of  complainant's  mortgage  on 
defendants'  cross-petition,  complainant  brings 
error.  Reversed  in  part,  and  affirmed  in 
part 

Thos.  W.  &  Watt  H.  Milner,  for  plaintifif 
in  error.  Jno.  T.  Norris,  for  defendants  in 
error. 

BECK,  J.  Judgment  reversed  in  part, 
and  affirmed  in  part. 

FISH,  C.  J.,  absent  The  other  Justices 
concur. 


(136  Ga.  149) 

WRIGHTSVIIiLB  &  T.  R.  CO.  v.  JOINER. 

(Supreme  Court  of  Georgia.     April  12,  1911.) 

(Syllahu*  hy  the  Court.) 

1.  Cabbiebs    (f    321*)— Tbial    (§    260*)— In- 
JUBIES  TO  Passxnoebs— Action— Instbuo- 

TIONB. 

Upon  the  trial  of  a  suit  for  damages 
against  a  railroad  company  by  one  for  injuries 
sustained  while  a  passenger  on  one  of  the 
trains  of  the  company,  the  latter  in  writing 
duly  requested  the  court  to  charge  as  follows: 
"Plaintiff  must  recover  upon  proof  of  the  acts 
of  neglip^ence  and  carelessness  set  out  in  the 
declaration,  and  proof  of  any  other  act  or  acts 
of  negligence  or  carelessness  of  the  employes 
of  the  defendant  will  not  authorize  a  recovery, 
unless  the  jury  is  satisfied  from  the  evidence 
that  the  acts  of  negligence  set  forth  in  the  dec- 
laration have  been  satisfactorily  proven." 
Heldf  that  the  charge  requested  was  not  a  cor- 
rect charge,  because,  if  given,  it  might  have 
led  the  juiy  to  believe  that  the  plaintiff  would 
be  entitled  to  recover  if  the  aefendant  was 
guilty  of  any  act  of  negligence  other  than  those 
set  out  in  the  plaintiffs  declaration  and  the 
plaintiff's  injuries  were  caused  thereby,  if  the 
jury  believed  that  the  acts  of  negligence 
charged  in  the  declaration  had  been  proven. 
Eiven  if  the  charge  requested  had  been  entirely 
accurate,  the  refusal  to  give  it  would  not  have 
been  error  requiring  a  new  trial,  in  view  of 
the  instruction  given  bv  the  court  to  the  jury 
in  other  portions  of  his  charge,  to  wit:  "I 
charge  you  in  this  case  that,  if  the  plaintiff  re- 
covers, he  should  recover  on  the  allegations  of 
negligence  set  out  in  the  plaintiff's  petition." 

[B3d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  1  321  ;♦  Trial,  Cent  Dig.  §§  651-- 
659 ;  Dec.  Dig.  $  260.*] 


2.  Tbiax.  (I  296*)— Instbuotionb. 

The  charge  referred  to  in  the  second  divi- 
sion of  the  opinion  was  not  error. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-713,  715,  716;   Dec  Dig.  f  296.*] 

3.  Witnesses   (§   379*)  —  Oontbadiction  — 
Pbevious  Stateicents. 

Nor  was  there  error  in  the  admission  of 
testimony  referred  to  in  the  third  division  of 
the  opinion. 

[Ed.  Note. — For  o£her  cases,  see  Witnesses, 
Cent.  Dig.  SI  1209,  1220-1222,  1247-1256; 
Dec.  Dig.  S  379.*] 

4.  Cabbiebs  (S  318*)— Injubibb  to  Pabben- 
qebs— Evidence— vebdict. 

The  evidence  was  sufiScient  to  support  the 
verdict,  and  the  court  committed  no  error  in 
refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  {{  1270,  1307-1314;  Dec.  Dig.  t 
318.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  W.  L.  Joiner  against  the 
Wrlghtsville  &  Tennille  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Daley  &  Daley,  for  plaintiff  In  error.  J.  Lw 
Kent  and  Hines  &  Jordan,  for  defendant  in 
error. 

HOLDEN,  J.  The  defendant  In  error 
(hereinafter  called  the  plaintiff)  sued  the 
plaintiff  in  error  (hereinafter  called  the  de- 
fendant) for  damages.  The  petition  as 
amended,  and  after  certain  portions  thereof 
were  stricken  on  demurrer,  made,  among  oth- 
ers, substantially  the  following  allegations: 
The  plaintiff  was  injured  while  a  passenger 
on  the  train  of  the  defendant  "The  train 
on  which  your  petitioner  was  such  passenger 
was  a  regular  passenger  train  of  the  defend- 
ant, but  had  a  freight  box  next  to  the  engine^ 
heavily  loaded  with  meat,  and  at  the  time 
of  said  derailment  was  running  at  a  great 
rate  of  speed,  to  wit,  30  to  40  miles  an 
hour.  Petitioner  shows  that  defendant  was 
negligent  in  not  having  sound  cross-ties  in 
its  roadbed  and  under  its  rails  at  the  place 
and  time  of  said  derailment,  whereby  said 
derailment  was  caused.  Defendant  was  fur- 
ther negligent  In  having  its  roadbed  so  poor- 
ly constructed,  at  the  place  and  time  of  said 
derailment,  and  that  spikes  were  out  of  the 
rails,  and  that  its  roadbed  was  not  properly 
surfaced  up  and  ballasted,  and  in  that  were 
out  of  sidebars  in  the  rails,  whereby  said 
derailment  was  caused.  Defendant  was  fur. 
ther  negligent  in  pulling  said  heavily  laden 
freight  car,  so  loaded  with  meat,  in  its  pas- 
senger train,  at  such  rapid  rate,  whereby 
said  derailment  was  caused;  the  reason  be- 
ing that  the  running  of  said  heavily  loaded 
freight  car  at  such  rapid,  unusual,  and  un- 
necessary rate  of  speed  would  derail  said 
box  car  and  thus  wreck  said  passenger  train. 
By  reason  of  said  derailment  as  above  nar- 
rated, your  petitioner,  who  was  riding  in  the 
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smoking  car,  which  was  the  rear  end  and  at 
the  time  was  suddenly  and  violently  thrown 
off  and  between  the  seats,  knocked  down, 
and  rendered  unconscious."  The  plaintiff  set 
forth  the  nature  and  extent  of  his  alleged 
injuries.  The  defendant  filed  an  answer,  de* 
Dying  that  the  plaintiff  was  injured  because 
of  any  acts  of  negligence  alleged,  and  that 
'^e  cause  of  said  derailment  was  and  is 
totally  unknown  to  defendant  company,  not 
due  to  any  of  the  causes  alleged  in  the  plain- 
tiff's petition,  and  the  same  was  an  accident 
pure  and  simple,  which  it  was  neither  possi- 
ble for  defendant  company,  its  agents,  serv- 
ants, and  employ^,  to  foresee  or  prevent, 
was  and  is  entirely  unaccountable,  and  for 
which  defendant  company  was  in  no  wise 
liable  or  responsible."  Upon  the  trial  of 
the  case,  the  Jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  and  to  the  order  of  the  court 
refusing  It  a  new  trial  the  defendant  ex- 
cepted. 

[1]  1.  One  ground  of  the  amendment  to  the 
motion  for  a  new  trial  Is  as  follows:  "Be- 
cause the  court  erred  in  refusing  to  charge  to 
the  Jury  fully  the  following  request  to 
charge,  the  same  having  been  submitted  to 
the  court  In  writing  before  the  Jury  retired: 
'Plaintiff  must  recover  upon  proof  of  the  acts 
of  negligence  and  carelessness  set  out  in  the 
declaration,  and  proof  of  any  other  act  or 
acts  of  negligence  or  carelessness  of  the  em- 
ployte  of  the  defendant  will  not  authorize  a 
recovery,  unless  the  Jury  is  isatisfied  from 
the  evidence  that  the  acts  of  negligence  set 
forth  In  the  declaration  have  been  satis- 
factorily proven.'  Said  request  was  a  cor- 
rect proposition  of  law  applicable  to  the  Is- 
sue iQvolved,  and  the  charge  of  the  court 
as  given  was  not  sufficient  to  cover  the  points 
involved."  The  charge  requested  was  not  en- 
tirely clear  and  free  from  objection,  and.  If 
the  court  had  given  the  same,  it  might  have 
misled  the  Jury  Into  the  belief  that  the  plain, 
tiff  would  be  entitled  to  recover  If  the  de- 
fendant was  guilty  of  any  act  of  negligence 
other  than  those  charged  in  the  petition  and 
plaintiff's  Injuries  were  caused  thereby,  if 
the  Jury  believed  that  the  acts  of  negligence 
charged  in  the  petition  had  been  proven. 
See,  in  this  connection,  Central  R  &  Bnk. 
Co.  V.  Nash,  81  Qa.  580,  685,  7  S.  E.  808. 
The  court  charged  the  Jury:  "I  charge  you 
in  this  case  that.  If  the  plaintiff  recovers,  he 
should  recover  on  the  allegations  of  negli- 
gence set  out  In  the  plaintiff's  petition." 
Bven  if  the  charge  requested  had  been  en- 
tirely accurate,  the  refusal  to  give  it  would 
not  have  been  error  requiring  a  new  trial, 
in  view  of  the  charge  given  by  the  court  as 
above  quoted. 

[2]  2.  Another  ground  of  the  amendment  to 
the  motion  for  a  new  trial  was  as  follows: 
"Because  the  court  erred  in  charging  the  Ju- 
ry as  follows:  'In  arriving,  therefore,  at  the 
unount  which  should  be  allowed  the  plaintiff 


on  account  of  loss  arising  from  diminished 
ability  to  labor,  you  should  take  all  these 
matters  into  consideration  and  give  them 
due  weight*  Said  charge  was  error,  be- 
cause the  same  tended  to  Impress  upon  the 
Jury  the  fact  that  they  should  find  for  the 
plaintiff  for  some  amount;  the  same  being 
a  positive  statement  of  the  court,  without 
the  use  of  any  qualifying  words,  tending  to 
impress  upon  the  Jury  the  fact  that  it  was 
an  opinion  of  the  court."  There  was  no  error 
in  giving  this  charge.  The  court  was  dealing 
at  the  time  with  the  question  of  the  amount 
of  recovery  in  the  event  the  plaintiff  was  en- 
titled to  recover  at  all,  and  specially  instruct- 
ed the  Jury  that  his  Instructions  regarding 
the  amount  of  recovery  should  be  disregard- 
ed by  them,  If  they  found  that  the  plaintiff 
was  not  entitled  to  recover. 

[3]  3.  Another  assignment  of  error  is  as 
follows:  "Because  the  court  erred  in  ad- 
mitting the  following  evidence  over  the  ob- 
jection of  the  defendant's  counsel:  'I  saw 
Mr.  Kessler  on  the  occasion  of  this  wreck  at 
Che  scene  of  the  wreck.  Mr.  Kessler  was 
asked  what  he  thought  was  the  cause  of  the 
wreck,  and  he  said  t^at  it  was  the  heavily 
loaded  box  car.  He  said  that  he  had  asked 
the  railroad  officials  not  to  run  them  with 
passenger  trains,  and  he  said  that  they  went 
on  and  did  it  over  his  protest,  and  now  they 
had  the  wreck.  That  is  the  statement  that 
he  made.'  Movants  objected  to  the  Introduc- 
tion of  this  evidence  on  the  grounds  that  it 
was  an  attempt  to  prove  contradictory  state- 
ments of  Mr.  Kessler  as  to  the  cause  of  the 
wreck,  for  the  purpose  of  impeaching  Mr. 
Kessler's  testimony,  and  that  such  evidence 
was  incompetent  on  the  ground  that  it  was 
not  relevant,  and  a  witness  could  not  be  im- 
peached unless  it  was  on  a  matter  relevant 
Movant  further  objected  on  the  ground  that 
any  statement  which  Mr.  Kessler  might  have 
made  as  to  the  cause  of  the  wreck  was  not 
binding  on  the  defendant,  and  therefore  in- 
competent Such  a  statement  would  be  a 
mere  opinion,  and  irrelevant  to  the  issue  in- 
volved, Immaterial,  and  Incompetent  Said 
objections  were  overruled  by  the  court,  and 
movant  hereby  assigns  same  as  error."  The 
witness  Kessler  was  asked  if  he  had  made 
the  statements  referred  to  in  the  above  tes- 
timony, and  denied  having  made  the  same; 
and  in  another  ground  of  the  amendment  to 
the  motion  for  a  new  trial  error  Is  assigned 
on  the  ruling  of  the  court  In  permitting 
such  questions  to  be  propounded  to  the  wit- 
ness Kessler,  and  In  admitting  his  answers 
thereto. 

The  testimony  as  to  statements  made  by 
the  witness  Kessler  was  not  admitted  to 
prove  that  what  was  therein  stated  was  true, 
but  for  the  purpose  of  discrediting  the  wit- 
ness. Kessler  was  supervisor  of  the  defend- 
ant company,  charged  with  the  duty  of  see- 
ing that  the  track  was  safe  for  all  trains. 
I  While  the  demurrer  to  the  allegation  of  ths 
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petition  that  defendant  ''was  negligent  In 
having  a  freight  car  loaded  with  meat  made 
up  In"  the  train,  "and  placed  next  to  the 
engine"  was  sustained,  the  allegation  that 
the  defendant  was  negligent  "In  pulling  said 
heavily  laden  freight  car,  so  loaded  with 
meat,  In  its  passenger  train  at  such  rapid 
rate"  of  speed  of  30  to  40  miles  per  hour, 
was  not  stricken.  There  was  evidence  that 
the  train  at  the  time  of  the  derailment  was 
running  at  a  speed  of  about  40  miles  an 
hour.  The  freight  car,  which  was  loaded 
with  meat,  and  was  in  front  of  the  passenger 
coaches  and  next  to  the  engine,  was  derail- 
ed, and  was  at  the  scene  of  the  wreck  when 
the  witness  Kessler  appeared  thereat  five  or 
ten  minutes  after  it  occurred.  He  evident- 
ly saw  the  derailed  freight  car.  The  allega- 
tion of  negligence  above  referred  to  was  not 
simply  that  the  train  was  being  run  at  too 
rapid  rate  of  speed,  but  that  It  was  run  at 
such  rate  of  speed  with  the  **heavUy  laden 
freight  car,  so  loaded  with  meat.  In  its  pas- 
senger train."  The  running  of  the  train  at 
such  speed  might  not  have  been  negligent, 
but  for  the  fact  that  the  heavily  loaded 
freight  car  was  "In  its  passenger  train." 
The  witness  Kessler  testified  to  the  effect 
that  he  Inspected  the  track  at  the  scene  of 
the  accident  soon  after  its  occurrence,  and 
that  it  was  all  right  in  every  way.  He  also 
testified:  "I  could  not  discover  any  cause 
for  the  wreck  whatever.  ♦  ♦  ♦  As  to 
what  caused  that  wreck,  in  my  opinion  I 
couldn't  see  any  cause  for  it  whatever.  I 
made  a  close  examination,  and  I  couldn't 
discover  any  cause  at  all."  In  view  of  the 
testimony  delivered  by  the  witness  Kessler, 
the  testimony  regarding  his  previous  state- 
ments— at  least,  his  statement  that  the  heavi- 
ly loaded  box  car  caused  the  wreck — was 
admissible  for  the  purpose  of  discrediting  his 
testimony  delivered  on  the  trial  in  behalf 
of  the  defendant,  and  the  court  committed 
no  error  in  allowing  the  same. 

4.  The  evidence  was  sufficient  to  warrant 
the  verdict.  The  Jury  found  a  verdict  for 
$750,  and  the  amount  of  the  recovery  was 
not  excessive. 

Judgment  affirmed. 

FISH,  C.  J.,  and  EVANS,  P.  J.,  disquali- 
fied. 


(136  Ga.  163) 

FITZGERALD  v.  STATE. 
(Supreme  Court  of  Georgia.     April  13,  1911.) 

(SyUahus  hy  the  Court.) 

1.   HOMIdOB     (I     309*)— TllIAI/— INSTBUCTIONS 

—Voluntary  Manslaughter. 

The  only  eyewitness  to  the  homicide  tes- 
tified in  behalf  of  the  state,  in  substance,  as 
follows:  Gus  Fitzgerald,  cousin  of  the  accused, 
and  George  Austin  were  quarreling,  when  Gus 
drew  his  knife  on  George,  who  thereupon 
struck    Gas    with    bis    fist,    when    the    accused 


ran  up  to  them  out  of  the  dark,  and  shot 
George  with  a  pistol,  thereby  killing  him  at 
once.  The  only  defenses  set  up  by  the  accused 
on  the  trial  were  alibi,  and  that  the  homicide 
was  not  committed  in  the  county  of  Fayette, 
as  charged  in  the  indictment  The  court, 
therefore,  did  not  err  in  failing  to  instruct  the 
jury  on  the  subject  of  voluntary  manslaughter. 
See  Kendrick  v.  SUte,  113  Ga.  759,  39  S.  E. 
286,  and  cases  cited;  Bobinson  v.  State,  118 
Ga.  45,  44  S.  B.  804. 

[Ed,  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  Sf  649-656;    Dec  Dig.  f  309.*] 

2.  Cbihinal  Law  (|  815*)— TaiAii— Instbuc- 

TIONS. 

In  connection  with  instructions  on  tiie 
defense  of  alibi,  the  court  charged  the  jury: 
"If  you  have  a  reasonable  doubt  from  the  ev- 
idence  that  this  is  the  man  who  committed 
this  offense,  if  one  waa  committed  by  some 
one,  it  would  be  your  duty  to  acquit  him.** 
This  charge  was  not  justly  subject  to  the  crit* 
icism  that  it  took  from  the  jury  the  right  to 
consider  whether  the  accused.  If  he  committed 
the  offense,  was  justifiable,  or  only  guilty  of 
voluntary  manslaughter.  Moreover,  as  stated 
in  the  foregoing  headnote,  according  to  the  ev- 
idence of  the  sole  eyewitness  to  the  homicide, 
the  person  who  did  the  killing  was  guilty  of 
murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {f  1922,  1986;  Dec  Dig.  | 
815.*] 

t 

3.   iNSTBUOnONS   ON   Al«IBI. 

The  instructions  ^iven  on  the  mibject  of 
alibi,  to  which  exception  was  taken,  were  In 
the  language  stating  the  law  on  that  subject 
in  Harrison  v.  State,  83  Ga.  129(3),  9  S.  EL 
542. 

4.  Criminai.  Law  (i  815*)— THiaI/— Instbuo* 

TIONS. 

The  following  instruction  to  the  jury: 
"Does  your  mind  reach  the  conclusion  from  the 
evidence  that  the  allegations  are  true  beyond 
a  reasonable  doubt?  If  It  does,  then  you  are 
authorized  to  find  it  true.'*  This  instruction 
was  not  cause  for  a  new  trial,  on  the  ground 
*'that  it  took  from  the  jury  the  right  to  con- 
sider the  statement  of  the  defendant,  and  con- 
fined them  in  reaching  a  conclusion  to  the  ev- 
idence in  the  case*';  the  conrt  having  fully 
and  correctly  instructed  the  jury  as  to  the 
statement  made  them  by  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1922,  1986;  Dec.  Dig.  | 
815.  ♦] 

5.  Criminal  Law  (|  772*)— Tmal— Inbtbuo- 

TIONB. 

According  to  tiie  evidence  for  the  state, 
both  the  accused  and  the  deceased,  George 
Austin,  were  in  the  county  of  Fayette  when 
the  former  shot  and  killed  the  latter.  Accord- 
ing to  the  evidence  for  the  accused,  the  de- 
ceased was  shot  and  killed  in  the  county  of 
Clayton.  Therefore  it  was  not  cause  for  a  new 
trial  that  the  court  instructed  the  jury  as  fol- 
lows: "If  the  defendant  inflicted  a  mortal 
wound  on  George  Austin,  where  the  wound  was 
inflicted   is   the  place   wnere  jurisdiction    is." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  772.*] 

6.  Criminai.  Law  (|  655*)— Trial— Conduct 
OF    Trial— Expression    of    Opinion    bt 

Judge. 

While  the  case  was  being  argued  before 
the  Jury,  the  court  in  the  presence  of  the  jnry 
submitted  the  following  query  to  the  counsel 
for  both  sides:  "Suppose  tha.t  this  jury  should 
decide  that  the  defendant  is  guilty  of  the  of- 
fense charged  in  the  indictment,'  but  should 
conclude  that  it  did  not  occur  in  this  oounty, 
but    that   it    happened   ii^   some  other   county, 
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what  do  70a  paj  abont  the  Javy  retuniing  thte 
kind  of  a  verdict:  *We,  the  jury,  find  the  de- 
fendant not  guilty,  on  the  ground  that  the 
crime  was  not  committed  in  Fayette  county."* 
Ooansel  for  the  accused  replied  that  he  did 
not  think  the  jury  could  properly  return  such 
a  Terdict.  The  solicitor  general  stated  that  in 
his  opinion  they  could,  and  that  the  accused 
could  then  be  tried  in  the  county  where  the 
homicide  occurred,  if  it  did  not  occur  in  the 
county  of  Fayette.  The  judge  replied:  "I 
didn't  know  much  about  that,   but  asked  you 

Sntlemen  to  see  what  you  thought  about  it. 
ave  either  of  you  any  authority  on  that 
point?"  Counsel  for  both  sides  replied  that 
they  had  no  authority  on  the  subject.  The 
judge  did  not  again  refer  to  the  point  What 
the  judge  said  m  this  colloquy  was  not  cause 
for  a  new  trial,  on  the  ground  that  it  im- 
pressed the  jury  with  the  idea  that  he  was  of 
the  opinion  that  the  accused  was  guilty,  and 
should  be  held  for  trial  in  some  other  county, 
if  not  in  Fayette  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  U  1520-1536;  Dec.  Dig.  | 
«55>] 

7.   HrVIDBNCK   AUTHOBIZCD   COirvICTION. 

There  was  evidence  to  authorise  the  ver- 
dict, and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; Lr.  8.  Roan,  Judge. 

Dock  Fitzgerald  was  convicted  pf  crime, 
and  be  brings  error.    Afl&rmed. 

J.  W.  Culpepper  and  Daley  &  Chambers, 
for  plaintiff  In  error.  J.  W.  Wise,  Sol.  Gen., 
and  H.  A.  Hall,  Atty.  Geo.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(IM  Oa.  221) 

IVBY  V.  CABLB  CO. 
{Supreme  Court  of  Georgia.     April  14,  1911.) 

(Syllabus  hy  the  CowriJ 

DiBBCnNO  Vebdiot. 

The  evidence  demanded  a  verdict  in  favor 
of  the  defendant,  and  the  court  did  not  err  In 
directing  the  jury  to  find  in  its  favor. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  BUlls,  Judge. 

Action  by  Tina  Ivey  against  the  Cable 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
J.  W.  &  J.  D.  Humphries,  for  defendant  In 
error. 

HOLDEN»  J.  Judgment  affirmed.  All  the 
Justices  concur.  ' 


<13S  Oa.  164) 

BARNES  V.   MADDOX. 
{Supreme  Court  of  Geoiisia.     April  13,  1911.) 

(Syllahiu  by  the  Court,) 
1.  Evidence  (8  370*)— Botjndabies  ({§  35,  40*) 

— PBOCBEDINGS  TO   E3STABLI8H--SUFriClENCY 

or  Evidence. 

Where  the  dividing  line  between  two  ad- 
joining tracts  of  land  was  in  controversy,  both 


plaintiff  and  defendant  claiming  under  a  com- 
mon source  of  title,  a  deed,  drawn  from 'the  pos- 
session of  the  plaintiff  by  notice  to  produce,  in 
which  the  common  predecessor  in  title  convey- 
ed the  tract  to  her  with  boundaries  as  contended 
for  by  the  defendant,  was  admissible  in  evi- 
dence without  proof  of  execution,  although  the 
plaintiff  stated  that  she  did  not  claim  the  land 
under  the  deed,  but  under  a  previous  parol  gift 
from  the  malcer  of  it  and  possession  for  30 
years.  Louisville  &  Nashville  R.  Co.  v.  Yudel- 
son,  135  Ga.  731,  70  S.  ES.  576;  Brinkley  v. 
Bell,  126  Ga.  480,  55  S.  B.  187. 

(a)  Un^er  such  circumstances,  the  deed  was 
admissible;  but  the  grantee  could  introduce  oth- 
er evidence  of  her  title,  and  the  ultimate  ques- 
tion of  what  oonstituted  her  title  was  for  the 
jury. 

[Gd.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  370;^  Boundaries,  Dec  Dig.  tl  35, 

2.  Review  on  Appeal. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

E2rror  from  Superior  Court,  Jasper  Oounty; 
H.  G.  Lewis,  Judge. 

Action  between  S.  B.  Barnes  and  D.  H. 
Mdddoz.  From  the  judgment,  Barnes  brings 
error.    Affirmed. 

Doyle  Campbell,  for  plaintiff  In  error.  W. 
S.  Florence,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


086  Oa.  146) 

SOUTHERN  RY.  CO.  r.  ROBI>)RSON. 
(Supreme  Court  of  Georgia.     April  12,  1911.) 

(Syllahua  by  the  Court.) 
AcTioK  (§  28*)— Natubb  and  FoBH--Aonoir 

Ex    CONTKACTU— SUFFICIENOT    OF   PKTITION. 

The  petition  in  this  case  was  a  suit  ez 
contractu  for  the  value  of  the  property  of  the 
plaintiff,  taken  and  carried  away  by  the  de- 
fendant without  the  plaintiff*s  consent,  with- 
out  alleging  that  the  defendant  had  converted 
the  same  into  money;  and,  under  the  ruling 
in  Woodruff  v.  Zaban,  133  Ga.  24,  65  &  E. 
123;  134  Am.  St.  Rep.  186,  the  petition  was 
subject  to  general  demurrer. 

[Ed.  Note.—For'  other  cases,  see  Action^ 
Cent  Dig.  §t  196-215;    Dec  Dig.  S  28.«J 

Error  from  Superior  Court,  Wayne  Coun- 
ty;   P.  EJ.  Seabrook,  Judge. 

Action  by  W.  M.  Roberson  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Bennet,  Twltty  &  Reese  and  Llttlefield  ^ 
Poppell,  for  plaintiff  In  error.  Jas.  R.  Thorn- 
as  and  Jos.  A.  Morris,  for  defendant  in  error. 

HOLDEN,  J.  W.  M.  Roberson  brought 
suit  against  the  Southern  Railway  Company ; 
his  petition,  after  alleging  the  defendant  to 
be  a  corporation  having  a  line  of  railroad 
and  place  of  business  In  the  county  In 
which  the  suit  was  brought,  making  the  fol- 
lowing allegations:    "That  said  defendant  is 
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Indebted  to  your  petitioner  in  the  sum  of  four 
hundred  and  forty-eight  dollars  (1448.00)  by 
reason  of  the  following  facts,  to  wit:  That 
on  or  about  the  twenty-fourth  (24th)  day 
of  September,  1907,  in  the  county  aforesaid 
and  in  the  town  of  Jesup,  and  at  a  point 
about  one-half  (^)  mile  north  of  the  depot 
in  said  town  and  on  said  railroad,  said  de- 
fendant took  and  carried  away,  without 
your  petitioner's  consent,  one  thousand  and 
one  hundred  and  twenty  (1,120)  hewn  cross- 
ties,  both  pine  and  cypress,  of  the  value  of 
forty  cents  ($.40)  each.  That  your  petitioner 
purchased  said  cross-ties  and  paid  therefor 
the  sum  of  thirty-nine  cents  ($.39),  with  the 
expectation  of  selling  same  to  said  railroad 
company  at  and  for  the  market  price  there- 
of, to  wit,  forty  cents  ($.40)  each;  but  with- 
out any  notice  to  your  petitioner  the  work 
train  on  said  defendant's  line  of  railway 
loaded  said  ties,  by  its  agents,  servants,  and 
employes,  and  carried  same  away,  and  have 
since  that  time  failed  and  refused  to  pay 
your  petitioner  the  true  value  of  said  ties, 
which  is,  as  aforesaid,  the  sum  of  four 
hundred  and  forty-eight  dollars  ($448.00). 
Wherefore  petitioner  prays  that  process  do 
issue,  directed  to  said  defendant,  requiring  it 
to  be  and  appear  at  the  next  term  of  this 
court,  then  and  there  to  answer  your  petition- 
er's complaint,  and  he  will  ever  pray,"  etc.. 
The  railway  company  filed  a  general  and  a 
special  demurrer,  which  the  court  overruled, 
and  the  company  excepted.  Upon  the  trial 
of  the  case,  the  court  directed  a  verdict  in 
favor  of  the  plaintiff,  and  to  the  order  of 
the  court  overruling  the  defendant's  mo- 
tion for  a  new*  trial  it  excepted. 

We  do  not  think  there  was  any  merit  in 
the  special  demurrer,  but  the  general  de- 
murrer should  have  been  sustained.  The 
petition,  properly  construed,  is  a  suit  ex 
contractu.  It  is  alleged  that  the  defendant 
took  and  carried  away  the  cross-ties  belong- 
ing to  the  plaintiff,  and  refused  to  pay  him 
the  value  thereof  on  demand.  Allegations 
showing  a  tort  are  not  inconsistent  with  a 
suit  ex  contractu.  There  is  no  allegation 
as  to  what  disposition  the  company  made  of 
the  ties,  and  no  allegation  that  it  refused 
to  return  them  to  the  plaintiff,  or  that  the 
latter  ever  made  any  demand  on  the  com- 
pany for  their  return.  There  is  no  allega- 
tion that  the  plaintiff  has  been  damaged,  and 
the  suit  is  not  in  terms  for  any  damages 
done  by  the  defendant.  The  plaintiff  alleges 
that  the  defendant  ''is  Indebted"  to  him. 
Properly  construed,  the  allegations  to  show 
that  the  defendant  is  indebted  to  the  plain- 
tiff mean  that  the  plaintiff  bought  the  ties, 
intending  to  sell  them  to  the  defendant  at  40 
cents  each;  but  the  defendant,  without  the 
plaintiff's  consent,  took  possession  of  them 
and  carried  them  away,  and  refused,  upon 
demand,  to  pay  the  plaintiff  40  cents  each 


for  them,  which  was  their  value.  The  plain- 
tiff does  not  allege  that  the  company  had 
used  or  in  any  way  disposed  of  the  ties,  or 
that  the  company  had  refused  to  return 
them.  The  only  demand  alleged  to  have  been 
made  by  the  plaintiff  was  for  the  value  of  the 
ties.  The  allegations  do  not  disclose  any 
bailme;it.  The  suit  was  one  ex  contractu, 
and  not  ex  delicto.  See  Spencer  v.  Hewett, 
20  6a.  426.  It  was  held  in  the  case  of  South- 
em  Ry.  Co.  V.  Born  Steel  Range  CJo.,  122  Ga. 
658,  50  S.  E.  488,  that  the  suit  there  involv- 
ed was  an  action  ex  delicto;  but  the  facts 
alleged  were  different  from  those  aUeged  in 
the  present  case,  especially  that  in  the  Bom 
Case  it  was  alleged  that  the  railway  com- 
pany had  failed  to  comply  with  a  demand 
of  the  plaintiff  for  the  return  of  the  articles 
shipped  by  it,  in  consequence  of  which  they 
*'have  been  wholly  lost  to  the  plaintiff,  to 
its  damage,"  etc.  The  allegations  of  the  pe- 
tition show  the  commission  of  a  tort  by  de- 
fendant The  suit  in  the  present  case  being 
one  ex  contractu,  and  the  plaintiff  not  alleg- 
ing that  the  defendant  had  sold  the  ties,  the 
general  demurrer  should  have  been  sustained, 
under  the  ruling  in  the  case  of  Woodruff  v. 
Zaban,  133  Ga.  24,  65  8.  E.  123,  134  Am.  St 
Rep.  186,  and  the  decisions  therein  cited, 
which  this  court  had  under  review  and  refus- 
ed to  overrule  The  writer  was  one  of  the 
Justices  who  was  then  of  the  opinion  that  the 
request  to  overrule  these  decisions  (Spencer 
V.  Hewett  20  Ga.  426,  Barlow  v.  Stalworth, 
27  Ga.  517,  and  Oragg  v.  Arendale,  113  Ga. 
181,  38  S.  E.  399),  should  be  granted,  and 
still  adheres  to  the  view  that  they  are  erro- 
neous, in  so  far  as  they  lay  down  the  doc- 
trine that  an  action  of  assumpsit  will  not 
lie  where  there  has  been  a  conversion  of 
articles  of  personalty,  unless  the  property 
tortiously  taken  has  been  converted  into 
money  by  the  wrongdoer.  The  court  having 
erred  in  not  sustaining  the  general  demurrer, 
everything  which  occurred  in  the  case  there- 
after was  nugatory. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

a86  Oft.  1J8D 
FEW  V.  SUPREME  LODGE  K,  P. 
(Supreme  Court  of  Gkorgia.     April  14,  1911.) 

(8vllahu9  hy  the  Court,) 

1.  INSURANCB  (I  721*)— Mutual  Benefit  So- 
cieties—Conditions. 

A  fraternal  beneficiary  society  iasaed  to  one 
of  its  members  a  certificate  of  membership  in 
the  nature  of  a  policy  of  life  insurance,  dated 
November  1,  19()t,  containing,  among  others,  the 
following  provisions:  *'The  contract  evidenced 
hereby  shall  not  begin  untH  12  o'clock  noon  of 
the  day  of  the  date  hereof,  and  then  the  Supreme 
Grand  Lodge  of  Knights  of  Pythia&  hereinaft- 
er called  the  'society*  will  not  be  liable  unless 
the  said  member  has  actually  paid  the  member- 
ship fee  and  made  the  first  monthly  payment  re- 
quired while  said  member  is  in  good  health.*' 
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Also:  "Said  monthly  payments  will  be  dae  and 
payable  to  the  secretary  of  the  section  to  which 
the  member  belongs,  without  notice  in  advance, 
on  the  Ist  day  of  each  and  every  month.  Fail- 
ure to  make  any  such  payment  on  or  before  the 
20th  day  of  the  month  for  which  the  same  is 
due  shall  ipso  facto,  from  and  after  such  date, 
forfeit  this  certificate,  subject  to  the  provisions 
contuned  in  paragraph  7  hereof."  Also:  "All 
of  the  conditions  and  provisions  of  the  contract 
between  the  member  and  society  are  conditions 
precedent  to  any  liability  of  the  society  here- 
under, and  are  to  be  deemed  to  be  assented  to 
and  accepted  without  the  necessity  for  the  mem- 
ber's signature  being  affixed  hereto.'*  Hel4,  ^e 
provisions .  of  the  certificate  above  quoted  make 
the  payment  of  the  first  monthly  payment  while 
the  insured  is  "in  ^ood  health"  a  condition  prece- 
dent to  any  liability  of  the  insurer  on  the  con- 
tract. Reese  v.  Fidelity  Mutual  Life  Associa- 
tion, 111  Ga.  482,  36  S.  E.  637 ;  Clark  v.  Mu- 
tual Life  Ins.  Co.,  129  Ga.  671,  59  9.  E.  283. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1857 ;   Dec.  Dig.  f  721.*] 

2.  Insurance  ({  724*)— Benefit  Cebtificate 
—Payment  of  AssESSMEirrs— Waiveb— Ea* 

TOPPEL. 

The  certificate  containing  the  further  provi- 
sion that  "no  officer  or  representative  thereof, 
or  of  any  subordinate  body  thereof,  has  any 
right  or  ix>wer,  by  any  statement,  agreement, 
promise,  or  manner  of  transacting  business,  to 
waive  the  provisions  or  requirements  of  the 
contract  between  the  member  and  the  society, 
or  of  the  laws,  rules,  and  regulations  of  the 
society,"  if  the  first  monthly  payment  was  made, 
not  at  the  inception  of  the  contract,  but  subse- 
quently to  the  date  of  the  certificate  and  while 
the  member  was  not  in  good  health,  acceptance 
of  such  payment  by  a  representative  of  the  so- 
ciety, authorized  to  collect  premiums  for  the  lat- 
ter, with  knowledge  at  the  time  on  the  part  of 
the  representative  that  the  insured  was  not  then 
in  ^ood  health,  would  not  be  a  waiver  by  the 
society,  or  estop  it  from  contending  that  it  was 
not  liable,  because  the  insured  was  not  in  good 
health  when  the  payment  was  made.  Spring- 
field Fire,  etc.,  Ins.  Co.  v.  Price,  132  Ga.  687, 
64  S.  E.  1074;  3  Cooley's  Briefs  on  Insurance, 
2513.  Aliter,  if  delivery  of  the  certificate  and 
acceptance  of  the  premium  were  contempora- 
neous. Mechanics'  &  Traders'  Ins.  Co.  y.  Mu- 
tual Real  Estate  &  Building  Association,  98 
Oa.  262,  25  S.  m  457;  Johnson  v.  iEtna  Ins. 
Co.,  123  Ga.  404,  51  S.  E.  339,  107  Am.  St. 
Rep.  92,  followed  in  Athens  Mutual  Ins.  Co. 
▼.  E>van8,  132  Ga.  703-711,  64  S.  E.  993. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §|  1866-1868;   Dec.  Dig.  S  724.*] 

3.  Ikburancb  (I  825*)— CEBTincATT>— Deliv- 
ery —  Payment  —  Payment  or  Premium  — 
Good  Health  of  Insubed— Question  fob 

'     JUBY. 

Under  the  evidence  submitted,  it  was  for 
the  jury  to  determine  whether  the  insured  was 
in  good  health  when  the  first  monthly  payment 
was  made  on  November  20,  1907;  and,  if  not, 
then  whether  the  representative  of  the  societyt 
to  whom  such  payment  was  made,  had  notice  of 
the  fact,  and  whether  the  delivery  of  the  certif- 
icate and  acceptance  of  the  first  monthly  pay- 
ment were  contemporaneous. 

[E2d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  2009;   Dec  Dig.  S  825.*] 

4.  DlBBCnON  OF  Vebdict. 

The  judge  erred  in  directing  the  verdict. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  by  M.  M.  Few  against  the  Supreme 
liodge  Knights  of   Pythias.     Judgment   for 


defendant^  and  plaintiff  brings  error.    Be- 
versed. 

M.  C.  Few  and  F.  C.  Foster,  for  plaintlfiC  in 
error.  Garrard  &  Gazan  and  Percy  Middle- 
brooks,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(136  GkL  212) 
KING  V.  YARBRAY. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(ByHabuM  ly  the  Court.) 

1.  Malicious  Pbosecution  (|  10*)— Abuse  of 
Leoai.  Pbocess. 

There  is  a  malicious  abuse  of  legal  process, 
where  a  party  employs  civil  process  wrongfully 
and  unlawfully,  and  for  a  purpose  not  intended 
by  law,  and  for  such  abuse  of  civil  process  an 
action  will  lie.  Such  a  case  is  made  by  the  peti- 
tion. 

[£kl.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |{  11,  12;  Dec.  Dig. 
§  10.*] 

2.  Malicious  PBOSECuriozr  (i  54*)— Abuse  of 
Civil  Pbocess— Pleading— Amen dsient. 

In  an  action  for  abuse  of  civil  process, 
where  all  the  facts  upon  which  the  action  is 
based  are  fully  pleaded,  it  is  proper  to  allow  an 
amendment  declaring  that  the  act  of  the  defend- 
ant in  the  wrongful  institution  and  prosecution 
of  the  civil  process  as  therein  alleged  was  mali- 
cious and  without  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  1 105 ;  Dec  Dig.  {  54.*] 

(Additional  SylMiu  ly  Editorial  Staff.) 

8.  Malicious  Pbosecution  (9  34*)- Abuse 
AND  Malicious  Use  of  Lboal  Pbocess. 
An  action  for  malicious  abuse  of  legal  pro- 
cess may  be  maintained  before  the  action  in 
which  such  process  was  issued  has  terminated; 
but  an  action  for  the  malicious  use  of  legal  pro- 
cess, where  no  object  is  contemplated  to  be  gain- 
ed by  such  use,  other  than  the  proper  execution 
of  the  process,  cannot  be  commenced  until  the 
action  on  which  the  process  issued  is  finally  de- 
termined in  favor  of  defendant  therein. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |  70 ;  Dec  Dig.  f  34.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  T.  T.  Yarbray  against  A.  R. 
King.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Walter  A  Sims,  for  plaintiff  in  error. 
Heyward  ^  Garrett  and  T.  C.  Battle,  for 
defendant  in  error. 

EVANS,  P.  J.  Yarbray  sued  King  to  re- 
cover damages,  alleging  that  King  sued  him 
in  a  Justice  court,  and  caused  a  summons 
of  garnishment  to  be  served  on  his  em- 
ployer; that,  before  the  suit  was  brought, 
plaintiff  informed  King,  who  was  threaten- 
ing to  sue  him  and  garnish  his  wages,  that 
his  wages  as  a  locomotive  engineer  were  not 
subject  to  process  of  garnishment,  but  that 
his  employer  (a  railroad  company)  would 
suspend  him  until  the  debt  upon  which  the 
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gamlsbment  Issued  was  paid,  If  he  was  gar* 

nished,  whereupon  King  replied  that  he  was 
well  aware  of  the  rule  of  his  employer  that 
an  employ^  would  be  suspended  in  case  his 
wages  were  garnished  until  he  paid  the  debt, 
but  that  he  wanted  his  money,  and,  unless 
tiie  debt  wa^  paid  by  a  stated  time,  he 
would  bring  suit  and  garnish  the  plaintifTs 
employer.  The  plaintiff  alleged  that  he 
could  not  pay  the  debt  by  the  stipulated 
time,  and  that  the  defendant  sued  him,  and 
garnished  his  employer,  who  suspended 
plaintiff  from  work,  and,  as  Jie  was  unable 
to  pay  the  debt,  he  lost  his  job  and  was 
compelled  to  go  through  bankruptcy.  At 
the  time  of  his  suspension  the  plaintiff  was 
earning  $105  per  month,  and  was  discharged 
from  his  employment  because  of  the  legal 
proceedings  of  the  defendant.  The  Institu- 
tion of  the  garnishment  proceeding  was  al- 
leged to  be  an  abus^  of  legal  process.  The 
plaintiff  was  allowed  to  amend  his  petition, 
oTer  the  objection  of  the  defendant,  by  al- 
leging that  the  institution  of  the  garnish- 
ment proceedings  was  done  maliciously  and 
without  probable  cause.  The  defendant  de- 
murred to  the  sufiBciency  of  the  petition,  and 
his  demurrer  was  overruled.  The  exceptions 
are  to  the  allowance  of  the  amendment  and 
to  the  overruling  of  the  demurrer. 

The  plaintiff's  claim  for  damages  Is  pred- 
icated upon  an  alleged  wrongful  use  of  legal 
proceedings,  and  the  main  point  of  difference 
between  the  parties  is  their  characterization 
of  the  nature  of  the  suit  The  plaintiff 
alleges  that  his  suit  is  for  malicious  abuse 
of  legal  process,  and  the  defendant  contends 
Chat  the  allegations  of  fact  in  the  petition 
show  an  attempt  to  recover  because  of  a 
malicious  use  of  legal  process.  The  differ* 
entiation  between  an  action  for  malicious 
abuse  of  legal  process  and  one  for  malicious 
use  of  legal  process,  however  refined  and 
technical,  is  recognized  by  the  law. 

[3]  An  action  for  malicious  abuse  of  legal 
process  may  be  maintained  before  the  action 
In  which  such  process  was  issued  has  termi- 
nated; but  an  action  for  the  malicious  use 
of  legal  process,  where  no  object  is  con- 
templated to  be  gained  by  such  use,  other 
than  the  proper  effect  and  execution  of 
the  process,  cannot  be  commenced  until  the 
action  on  which  the  process  issued  has  been 
(finally  determined  in  favor  of  the  defendant 
therein.  Mulllns  v.  Matthews,  122  Ga.  286, 
50  S.  B,  101.  It  has  been  said  that  ''an  ac- 
tion for  malicious  abuse  of  legal  process  will 
He,  where  legal  process  has  been  employed 
for  some  other  object  than  that  which  it 
was  intended  by  law  to  effect;  for  example, 
where  a  man  has  been  arrested,  or  his  goods 
seized,  in  order  to  extort  money  from  him, 
even  though  It  be  to  pay  a  just  claim  other 
than  the  one  In  suit,  or  in  order  to  compel 
him  to  give  up  possession  of  a  deed,  or- other 
tbing  of  value,  not  the  legal  object  of  the 


process.  ♦  •  ♦  In  such  an  action  It  fo 
not  necessary  to  allege  want  of  probable 
cause.  The  malicious  use  of  legal  process 
may  give  rise  to  an  action,  where  no  object 
is  contemplated  to  be  gained  by  it,  other 
than  its  proper  effect  and  execution."  Por- 
ter V.  Johnson,  96  Ga.  145,  23  S.  B.  123; 
Brantley  v.  Rhodes-Haverty  Furniture  Co.» 
131  Ga.  276,  62  S.  E.  222. 

[1]  The  case  as  made  by  the  petition  is 
that  the  defendant  knew  that  the  plaintiff's 
wages  as  engineer  were  not  subject  to  the 
process  of  garnishment,  and  that  the  gar- 
nishment proceeding  was  instituted  mal^ 
dously  and  without  probable  cause,  and  was 
not  Intended  to  collect  wages  exempt  by 
law  from  such  legal  process.  The  monthly 
wages  of  a  locomotive  engineer  in  the  em- 
ployment of  a  railroad  company  are  not  sub* 
ject  to  the  process  of  garnishment.  Smith 
V.  Walker,  119  Ga.  616,  46  S.  EL  831.  If 
the  defendant  maliciously  and  without  prob- 
able cause  employed  the  process  of  gar- 
nishment, not  for  the  collection  of  the  wages 
in  the  hands  of  the  garnishee,  but  for  an 
ulterior  purpose,  then  he  would  be  liable  in 
an  action  for  an  abuse  of  legal  process. 

[2]  The  facts  upon  which  the  action. rest- 
ed were  alleged  in  the  original  petition,  and 
it  was  proper  to  allow  an  amendment,  de- 
nouncing the  acts  of  the  defendant  in  pros- 
ecuting the  garnishment  suit  as  being  ma* 
licious  and  without  probable  cause. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(136  Qa.  241) 
HOI/rZENDORFF  v.  DILLARD. 
(Supreme  Court  of  Georgia.     May  9,  1911.) 

(ByUahu9  ly  the  Court  J 
1.  New  Tsial  (S  156*)— Motiow— Postpoiw- 

llENT. 

A  verdict  was  found  and  judgment  ren- 
dered thereon  on  February  9,  1909.  A  motion 
for  a  new  trial  was  filed  on  February  llth^ 
during  the  term.  A  rule  nisi  was  granted,  re- 
quiring the  adverse  party  to  ^ow  cause  on 
March  13th,  in  vacation,  why  a  new  trial 
should  not  be  granted.  At  the  same  time  an- 
other order  was  taken,  which  recited  that  it 
was  Impossible  to  make  out  and  complete  a 
brief  of  the  testimony  before  the  adjournment 
of  court,  and  provided  that  the  movant  might 
amend  his  motion  at  any  time  before  the  final 
blearing,  and  should  have  until  the  final  hear^ 
ing,  whenever  it  might  be,  to  prepare  and  pre- 
sent for  approval  the  brief  of  evidence,  and 
that,  if  for  any  reason  the  motion  was  not 
heard  at  the  time  and  place  fixed,  :it  should  be 
heard  and  determined  at  sudi  time- and  place 
in  vacation  as  counsel  might  agree  upon,  and 
upon  their  failure  to  so.  agree  at  such  time  and 
place  as  the  presiding  judge  might  fix  on  ap- 
plication of  either  party,  and  that,  if  for  any 
reason  the  motion  was  not  heard  and  deter- 
mined before  the  beginning  of  the  next  term  of 
court,  then  it  should  stand  on  the  docket  until 
heard  and  determined  at  such  term  or  there- 
after. Held^  that  the  motion  for  a  new  trial 
did  not  become  functus  officio,  because  it  waa 
not  heard  on  xlie  day  namefl'  in  the  rule  nisi, 
and  no  brief  of  evidence  was  then  tendered  for 
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approTal,  land  no  farther  order  was  taken  con- 
tinuing the  hearing.  When  such  motion  was 
not  heard  during  the  vacation,  It  stood  for 
hearing  and  determination  in   term   time,  sub- 

i'ect  to  again  be  set  for  a  hearing  in  vacation 
>j  special  order  passed  during  the  term. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  |  316;    Dec  Dig.  (  156.*] 

2.  New  Tbial  ({  156*)— Motion. 

Where  at  a  later  term  of  court  such  mo- 
tion ^as  again  set  for  a  hearing  by  a  special 
order,  the  presiding  judge  had  jurisdiction  at 
the  time  so  fixed  to  deal  with  the  motion  and 
with  the  approval  of  the  brief  of  evidence;  and 
there  was  no  error  in  refusing  to  dismiss  the 
motion,  because  the  brief  of  evidence  had  not 
been  sooner  presented,  under  the  facta  shown 
as  to  the  cause  of  delay. 

pBd.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  {  1&6.*] 

8.  Motion   fob  New   Tbial— Postponement 
OF  Heabino. 

Nor  was  there  any  abuse  of  discretion  in 
again  postponing  the  case  for  a  weelc. 

4.  New    Tbial    (§    156*)— Continuance   of 
Hearing— Obder  Nunc  Pbo  Tunc. 

Where  by  order  a  motion  for  a  new  trial 
was  set  for  hearing  on  a  day  named  in  vaca- 
tion, and  on  the  day  preceding  such  named 
date  the  judge  telegraphed  to  counsel  that  the 
hearing  was  continued  to  another  fixed  date, 
bat  did  not  pass  a  written  order  of  continu- 
ance, there  was  no  error, .  on  the  later  day  so 
fixed,  in  signing  the  order  of  continuance  nunc 
pro  tunc;  the  continuance  having  in  fact  been 
made  by  the  judge,  but  the  order  therefor  not 
haying  been  at  the  time  reduced  to  writing. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  I  156.*] 

0.  New    Tbial    (|    156*)— Oontinuawob    of 
Heabino— Obdeb  Nunc  Pro  Tunc. 

On  the  last  date  so  fixed  for  the  hearing, 
the  presiding  judge  had  jurisdiction  to  approve 
the  brief  of  evidence,  then  presented  for  that 
purpose,  and  to  pass  on  the  motion  for  a  new 
trial 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  f  156.*] 

6w  New  Tbial  ({  132*)- Appboval  of  Bbief 

of  EyiDENCE.    - 

Although  some  months  had  elapsed  be- 
tween the  trial  of  the  case  and  the  hearing  of 
the  motion  for  a  new  trial,  and  the  presiding 
judge  could  not  from  memory  certify  to  the 
accuracy  of  the  brief  of  evidence,  yet  where 
the  eyidence  and  the  charge  of  the  court  were 
taken  down  by  the  official  stenographer  at  the 
time  of  the  trial,  and  were  transcribed,  and 
from  this  the  presiding  judge  approved  th^m, 
this  ooort  will  not  reverse  his  judgment  for 
io  doing*  and  declining  to  dismiss  the  motion 
for  a  new  trial. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  f  132.»]  ^^ 

7.  Review  ok  Appeal. 

There  was  no  error  In  refusing  to  dismiss 
the   motion  for  a   new    trial   on   any   of  the 
grounds  contained  in  the  motion  therefor. 
&  New  Tbial  Pbopeblt  Gbanted. 

The  verdict  was  not  demanded  by  the  ev- 
idence, and  the  presiding  judge  did  not  abuse 
his  diflcretion  in  granting  a  first  new  trial. 

Error  from  Superior  Court,  Olynn  Ck>tinty ; 
T.  A.   Parker,  Judge. 

Action  between  K.  D.  Holtzendorff,  as  ad- 
ministratrix, and  J.  B.  Dlllard.  From  the 
judgment,  Holtzendorff  brings  error.  Af- 
firmed. 

See,  also.  Infra. 


J.  D.  Sparks,'  fbr  plalntUf  In  error.  Hat- 
ton  Lovejoy  and  Oovatt  &  Whitfield,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  afiSrmed.  All 
the  Justices  coOiCar. 


(136  Oa.  242) 
HOLTZENDORFF  t.  DILLARD. 
(Supreme  Court  of  Georgia.    May  10,  1911.) 

(8yllahu9  hy  the  OomrtJ 

Appkal  awd  ETktBOB  (I  78*)— Decisions  Re- 
vie  wables— Finality  OF  Determination. 
At  the  time  set  for  the  hearing  of  a  mo* 
tion  for  a  new  trial,  a  motion  was  made  td 
dismiss  it  on  various  grounds.  The  presiding 
judge  said  that  if  the  motion  were  pressed  he 
would  have  to  sustain  it.  Counsel  for  the  par- 
ty moving  for  a  new  trial  moved  for  a  pos^ 
ponement  of  the  bearlnn^  to  a  later  date,  which 
was  granted  over  objection  by  adverse  counsel. 
"The  court  refused  to  then  pass  upon  said  mo- 
tion to  dismiss,"  and  by  order  continued  the 
hearing  to  a  later  date.  To  this  respondent 
filed  a  bill  of  exceptions,  and  brought  the  case 
here.  Beld,  that  this  constituted  no  such  final 
judgment  as  to  authorize  a  direct  bill  of  ex- 
ceptions, and,  the  judge  not  having  passed  upon 
the  motion  to  dismiss,  direct  exception  could 
npt  be  taken  on  the  ground  that  he  erroneous- 
ly overruled  it,  and  that,  had  he  sustained  it, 
the  judgment  would  have  been  finaL  On  mo- 
tion, the  writ  of  error  must  be  dismissed. 
Civil  Code  1910,  {  6138. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  DeC.  Dig.  (  78.*] 

Error  from  Superior  Court,  Glynn  Coun- 
ty;   C.  B.  Conyers,  Judge. 

Action  between  K.  D.  Holtzendorff,  as  ad- 
ministratrix, and  J.  B.  Dlllard.  From  the 
Judgment,  Holtzendorff  brings  error.  Dis- 
missed. 

See,  also,  71  S.  E.  132. 

J.  D.  Sparks,  for  plaintiff  in  error.  Hat- 
ton  Lovejoy  and  Crovatt  &  Whitfield,  for 
defendant  in  error. 


LUMPKIN,  J.     Writ  of  error  dismiwed. 
All  Uie  Justices  concur. 


(136  Ga.  228) 
MAKTIN  T.  HALBu 
(Supreme  Court  of  Georgia.     April  li,  1911.) 

(8yllabu9  hy  i\e  Court.) 

1.  BiLXs  AND  Notes  (|  494*)— Trial  (J  25*)— 
Right  to  Open  and  Close. 

Where  suit  is  brought  by  the  holder  of  a 
promissory  note  payable  to  the  order  of  the  pay- 
ee, an  indorsed  by  him  to  the  plaintiff  without 
recourse,  and  the  defendant  in  his  plea  admits 
the  execution  of  the  note  and  its  ownership  by 
the  plaintiff,  the  burden  is  on  the  defendant  to 
establish  his  defense,  and  consequently  he  Is  en- 
titled  to  open  and  conclude. 

[Ed.  Note.-^For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  f  494;*  Trial,  Cent  Dig.  S 
47;  Dec  Dig.  f  26.*3  ^ 

2.  Trial  (§  296*)~lNSTEUcrnoNS. 

It  is  not  cause  for  a  new  trial  that  the 
court  read  in  charge  to  the  jury  a  Code  section, 
part  of  which  was  applicable  to  the  esse  and 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Key  Mo.  Series  ft  Rep'r  Indexes 
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part  not;  It  not  appearing  that  the  reading  of 
the  inapplicable  part  was  calculated  to  mislead 
the  jury  or  was  prejudicial  to  the  rights  of  the 
losing  party. 

[Sd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  705-713,  715,  716;   Dec  Dig.  {  206.*] 

3.  Tbial  (f  296*)— iNSTBUcnoNB. 

A  charge  that  "counsel  may  differ  among 
themselves  as  to  what  the  evidence  is,  but  that 
will  not  control  you;  yon  look  to  all  the  evi- 
dence of  the  witnesses,  and  determine  what  the 
truth  is,  and  arrive  at  the  truth  as  best  you  can 
in  this  transaction,"  is  not  erroneous,  as  ezclud- 
ing  consideration  of  the  documentary  evidence, 
where  it  appears  from  the  context  that  the 
court's  instruction  concerned  a  difference  be- 
tween counsel  as  to  the  testimony  of  witnesses, 
and  he  further  charged  the  jury  that  their  ver- 
dict was  to  be  reached  after  a  consideration  of 
all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  a  705-713;  Dec  Dig.  f  296.*] 

4.  Revibw  on  Appeal. 

The  charge  was  fair  and  comprehensive, 
and  adapted  to  the  evidence,  and  the  evidence 
was  sufficient  to  support  the  verdict 

Error  from  Superior  Gourt,  Gatoosa  Gonn- 
ty ;  A.  W.  Flte,  Judge. 

Action  by  A.  F.  Martin,  Jr.,  against  W.  F. 
Hale.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  E.  Mann,  for  plaintiff  in  error.  Mad- 
doz,  McGamy  &  Shumate,  for  defendant  In 
error. 

EVANS,  P.  J.  A.  F.  Martin,  Jr.,  brought 
suit  against  W.  F.  Hale  upon  a  note  for  the 
principal  sum  of  $1,092,  claiming  only  $500 
principal  to  be  due  thereon.  The  note  was 
payable  to  the  Bank  of  Ringgold,  and  trans- 
ferred without  recourse  by  the  payee  to  the 
plaintiff.  The  defendant  admitted  the  exe- 
cution of  the  note,  and  that  the  plaintiff 
was  the  owner  thereof.  By  way  of  defense 
he  alleged  that  the  plaintiff  was  the  cashier 
of  the  Bank  of  Ringgold,  and  came  to  the 
home  of  the  defendant,  who  at  the  time 
was  sick  in  bed,  and  represented  to  the  de- 
fendant that  a  note  given  by  him  to  the  Bank 
of  Ringgold  had  been  lost,  and  that  be  wish- 
ed the  defendant  to  give  a  duplicate  of  the 
note;  the  plaintiff  stating  that  he  had  se- 
cured a  better  position,  and  was  intending 
to  sever  his  connection  with  the  bank  of 
Ringgold,  and  desired  the  duplicate  note  to 
place  of  the  lost  note,  so  that  he  might  set- 
tle his  affairs  with  the  bank.  The  defend- 
ant averred  that  he  was  sick  at  the  time, 
and  having  no  cause  to  suspect  anything 
wrong,  and  believing  that  the  plaintiff  would 
not  knowingly  misrepresent  the  facts,  and 
relying  upon  his  representations,  he  executed 
a  duplicate  note,  which  is  the  note  in  suit 
He  averred  that  the  plaintiff's  representa- 
tions were  false,  and  were  fraudulently  made 
for  the  purpose  of  procuring  the  note  from 
the  defendant ;  that  as  soon  as  he  recovered 
from  his  Illness  he  ascertained  that  he  had 
signed  the  note  on  account  of  the  deception 
and  fraud  of  the  plaintiff,  and  at  once  noti- 


fied the  Bank  of  Ringgold  that  he  had  been 
deceived  in  signing  the  note  and  that  he 
would  not  pay  the  same;  that  since  the  exe- 
cution of  the  note  the  plaintiff  had  stated 
that  he  had  been  mistaken  when  he  procured 
the  defendant  to  sign  the  note — ^that  it  was 
a  note  for  $500  which  had  been  lost,  in- 
stead of  a  note  for  $1,092,  which  explains 
why  plaintiff  claims  only  $500  principal  in 
the  suit  against  defendant  The  defendant 
further  averred  that  no  $500  note  given  by 
him  to  the  Bank  of  Ringgold  had  been 
lost,  and  that  he  is  not  indebted  to  the 
plaintiff. 

On  the  trial  it  was  the  contention  of  the 
plaintiff  that  a  note  for  $500  had  been  lost 
by  him  as  cashier  of  the  bank,  and  that  the 
note  sued  on  was  taken  as  a  duplicate  for 
the  same,  the  plaintiff  erroneously  believing 
At  the  time  that  the  lost  note  was  for  the 
amount  of  the  duplicate  note,  and  that  in 
his  settlement  with  the  bank  he  had  paid 
the  $500  note,  which  was  lost,  and  that  the 
bank  transferred  the  duplicate  note  to  hint 
The  defendant,  on  the  other  hand,  contended 
that  the  truth  of  the  transaction  was  as  ex- 
pressed in  his  plea,  that  he  had  paid  every 
note  which  he  had  given  to  the  bank,  that 
none  had  been  lost,  and  that  the  bank  re- 
fused to  accept  the  duplicate  note,  upon  his 
notice  as  to  the  manner  in  which  the  plaintiff 
procured  it  Th^  trial  resulted  In  a  ver- 
dict for  the  defendant 

[1]  1.  In  his  motion  for  new  trial,  the 
plaintiff  complained  that  the  court  allowed 
the  defendant  to  assume  the  burden  of  proof, 
and  accorded  him  the  right  to  open  and  con- 
clude. The  defendant  in  his  answer  having 
admitted  the  execution  of  the  note,  and  that 
the  plaintiff  was  the  owner  and  holder  there- 
of, the  burden  was  upon  him  to  make  good 
his  defense,  and  he  was  entitled  to  open 
and  conclude  the  argument  Montgomery  v. 
Hunt,  93  Ga.  438,  21  S.  E.  59. 

[2]  2.  The  court  read  to  the  jury  sections 
4622,  4623,  and  4625  of  the  Gode  of  1910,  de- 
fining actual  and  constructive  fraud,  mis- 
representation, and  how  fraud  may  be  con- 
summated. Complaint  is  made  that  these 
sections  are  inapplicable  to  the  pleadings 
and  the  evidence.  So  m-^ch  of  section  4622 
as  defines  constructive  fraud  may  not  have 
been  strictly  applicable  to  the  issue  raised 
by  the  pleadings  and  evidence.  The  defend- 
ant clearly  made  the  issue  of  actual  fraud 
by  the  plaintiff  misrepresenting  that  the  dup- 
licate note  was  in  substitution  for  a  lost 
note  held  by  the  bank,  and  the  Gode  sections 
relative  to  actual  fraud  and  misrepresenta- 
tion were  clearly  applicable.  But  even  if 
the  definition  of  constructive  fraud,  which  is 
defined  in  the  Gode  section  to  be  "any  act 
of  omission  or  commission  contrary  to  legal 
or  equitable  duty,  trust,  or  confidence  Justly 
reposed,  which  is  contrary  to  good  conscience 
and  operates  to  the  injury  of  another,"  be 
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inapplicable  (which  is  to  be  doubted),  the 
reading  of  the  entire  section  containing  this 
definition  could  not  have  been  prejudicial 
to  the  defendant,  because  the  charge  of  the 
court  was  explicit  that  the  plaintiff  was  en- 
titled to  recover,  unless  he  practiced  a  fraud 
upon  the  defendant  in  the  procurement  of  the 
note,  as  averred  in  his  plea.  Eagle  &  Phenix 
Mills  T.  Herron,  119  Ga.  389,  46  S.  E.  405. 

[3, 4]  3, 4.  The  charge  complained  of  in 
the  third  headnote  was  not  erroneous  for 
the  reason  therein  stated.  The  instruction  of 
the  court  was  fair  and  comprehensive,  and 
adapted  to  the  evidence,  and  the  evidence 
was  sufficient  to  support  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(136  Ga.  222) 

MADDISON  &  JOHNSON  v.  PIEDMONT 

STONE  CO. 

(Supreme  Court  of  Georgia.     April  14,  1911.) 

(ByUahuM  5y  t^e  Court.) 

Rsvirw  ON  Appeal. 

The  court  committed  no  error  in  his  rulings 
excluding  teetimony,  nor  in  his  failure  to  charge 
as  complained  of.  The  evidence  was  sufficient 
to  support  the  verdict,  and  the  judgment  is  af- 
firmeo. 

Error  from  Superior  Ctourt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  Maddison  &  Johnson  and 
the  Piedmont  Stone  Company.  From  the 
judgment,  Maddison  &  Johnson  bring  error. 
Affirmed. 

Mark  Bolding,  for  plaintiifs  in  error. 
Walter  A.  Sims,  for  defendant  in  error. 

HOU>EN,  J.  Affirmed.  All  the  Justices 
concur. 

(386  Qa.  158) 

WHITE  ▼.  STATE. 
(Supreme  Court. of  Georgia.     April  12,  1911.) 

(SyUahui  5y  the  Court.) 

SoDOXT  ({  1*)  — Natubb  and  Elxmsnts  of 
Offense. 

The  Court  of  Appeals  certified  to  this  court 
the  following  question:  ''Can  sodomy  be  commit- 
ted by  the  mouth,  or  otherwise  than  per  anum?*' 
Under  the  ruling  in  the  case  of  Herring  v.  State, 
119  6a.  709,  46  S.  B.  876,  the  foregoing  ques- 
tion is  answered  in  the  affirmative.  After  a  re- 
view, upon  request  by  counsel  for  plaintiff  in  er- 
ror, of  the  case  of  Herring  v.  State,  this  court  is 
of  the  opinion  that  the  ruline  made  in  that  case 
should  not  be  reversed,  and  the  law  as  there 
stated,  applicable  to  the  instant  case,  must  stand 
as  the  rule  in  this  state. 

(Ed.  Note.— For  other  cases,  see  Sodomy,  Cent. 
Dig.  U  1>  2 ;  Dec  Dig.  |  1.^ 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  p.  6539.1 

Certified  Questkm  from  Court  of  Appeals. 

F.  M.  White  was  convicted  of  sodomy,  and 
he  brings  error  to  the  Court  of  Appeals. 
On  certified  question.    Question  answered. 


Geo.  W.  Owens,  for  plaintiff.    W.  0.  Hart- 
ridge,  Sol.  Gen.,  for  the  State. 

BECK,  J.    Question  certified  answered  In 
the  affirmative.    All  the  Justices  concur. 


(186  OtL  228) 
.  OASS  T.  CUMMINGS  et  al. 
(Supreme  Court  of  Georgia.     April  14,  1911.} 

(ByUdbus  ly  the  Court,) 

Appeal    and    Ebbob    (|    977*)  —  Review — 

Gbound  of  New  Tbial. 

In  view  of  the  confused  state  of  the  record, 
it  cannot  be  said  that  the  evidence  demanded  the 
verdict;  and,  as  the  Judgment  complained  of  is 
the  first  grant  of  a  new  trial,  the  discretion  of 
the  judge  will  not  be  disturl>ed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %%  8860-3865;  Dec.  Dig.  | 
977.*] 

Error  from  Superior  Court,  Dade  County ; 
A.  W.  Fite,  Judge. 

Action  between  G.  L.  Gass  and  William 
Cummings  and  others.  From  an  order  grant- 
ing a  new  trial,  Gass  brings  error.  Af- 
firmed. 

Foust  h  Payne  and  Maddox,  McCamy  & 
Shumate,  for  plaintiff  in  error.  W.  U.  Jac- 
oway,  J.  P.  Jacoway,  and  R.  F.  Tatum,  for 
defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(186  (H.  226) 
DAVIS  V.  MOORD. 
(Supreme  Court  of  Georgia.    April  14»  1911.) 

{SyUahuM  hy  the  Cowrt.) 

Review  on  Apfeai.. 

While  some  of  the  charges  complained  of 
may  have  been  slightly  inaccurate,  none  of  them 
embody  harmful  error  against  the  plaintiflf,  re- 
quiring a  new  trial.  The  evidence  was  suffi- 
cient to  warrant  the  verdict  in  favor  of  the  de- 
fendant, and  no  error  appears  requiring  a  re- 
versal of  the  judgment  refusing  a  new  trial. 

Error  from  Superior  Court,  Lumpkin  Coun- 
ty;  H.  H.  Dean,  Judge  pro  hac  vice. 

Action  by  J.  M.  Davis  against  Hughes 
Moore.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Johnson  &  Johnson,  for  plaintiff  in  error. 
O.  J.  Lilly  and  Howard  Thompson,  for  de- 
fendant in  error. 

HOLDBI^,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(1S6  Qa.  »4) 

BLUE  RIDGE  LUMBISR  CO.  ▼.  GREEN- 
WOOD et  aL 

(Supreme  Court  of  Georgia.    April  14,  1911.) 

(ByJlahue  hy  the  Court,) 

AccoTTWT,  AonoN  OK  (I  8*)— Appeal  and  Eb- 
bob (I  518*)— Nbcbssitt  fob  Bill  or  Excep- 
tions—Sufficiency OF  Evidence. 

The  petition   alleged   that   tiie  defendants 

were  indebted  to  the  plalntilf  in  a  named  turn 
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petition  that  defendant  *'was  neglij:6Qt  in 
having  a  freight  car  loaded  with  meat  made 
up  in"  the  train,  "and  placed  next  to  the 
engine"  was  sustained,  the  allegation  that 
the  defendant  was  negligent  'Un  pulling  said 
heavily  laden  freight  car,  so  loaded  with 
meat,  In  its  passenger  train  at  such  rapid 
rate"  of  speed  of  30  to  40  miles  per  hour, 
was  not  stricken.  There  was  evidence  that 
the  train  at  the  time  of  the  derailment  was 
running  at  a  speed  of  about  40  mUes  an 
hour.  The  freight  car,  which  was  loaded 
with  meat,  and  was  in  front  of  the  passenger 
coaches  and  next  to  the  engine,  was  derail- 
ed, and  was  at  the  scene  of  the  wreck  when 
the  witness  Kessler  appeared  thereat  five  or 
ten  minutes  after  it  occurred.  He  evident- 
ly saw  the  derailed  freight  car.  The  allega- 
tion of  negligence  above  referred  to  was  not 
simply  that  the  train  was  being  run  at  too 
rapid  rate  of  speed,  but  that  it  was  run  at 
such  rate  of  speed  with  the  "heavily  laden 
freight  car,  so  loaded  with  meat,  in  its  pas- 
senger train."  The  running  of  the  train  at 
such  speed  might  not  have  been  negligent, 
but  for  the  fact  that  the  heavily  loaded 
freight  car  was  "in  its  passenger  train." 
The  witness  Kessler  testified  to  the  effect 
that  he  inspected  tbe  track  at  the  scene  of 
the  accident  soon  after  its  occurrence,  and 
that  it  was  all  right  In  every  way.  He  also 
testified:  "I  could  not  discover  any  cause 
for  the  wreck  whatever.  ♦  ♦  •  As  to 
what  caused  that  wreck.  In  my  opinion  I 
couldn't  see  any  cause  for  it  whatever.  I 
made  a  close  examination,  and  I  couldn't 
discover  any  cause  at  all."  In  view  of  the 
testimony  delivered  by  the  witness  Kessler, 
the  testimony  regarding  his  previous  state- 
ments— ^at  least,  his  statement  that  the  heavi- 
ly loaded  box  car  caused  the  wreck — was 
admissible  for  the  purpose  of  discrediting  his 
testimony  delivered  on  the  trial  in  behalf 
of  the  defendant,  and  the  court  committed 
no  error  in  allowing  the  same. 

4.  The  evidence  was  sufficient  to  warrant 
the  verdict.  The  Jury  found  a  verdict  for 
$750,  and  the  amount  of  the  recovery  was 
not  excessive. 

Judgment  affirmed. 

PISH,  C.  J.,  and  EVANS,  P.  J.,  disquali- 
fied. 


(136  Ga.  163) 

FITZGERALD  v.  STATE. 
(Supreme  Court  of  Georgia.     April  13,  1911.) 

(Syllabus  by  the  Court.) 

Is   HOMICIDB     (§     309*)~TBIA1>-IN8TBUCTIONS 

—Voluntary  Manslaughter. 

The  only  eyewitness  to  tbe  homicide  tes- 
tified  in  behalf  of  the  state,  in  substance,  as 
follows:  6u8  Fitzgerald,  cousin  of  the  accused, 
and  George  Austin  were  quarreling,  when  Gub 
drew  his  knife  on  George,  who  thereupon 
struck    Gus    with    his    fist,    when    the    accused 


ran  up  to  them  out  of  tbe  dark,  and  shot 
George  with  a  pistol,  thereby  kilhng  him  at 
once.  The  only  defenses  set  up  by  tbe  accused 
on  the  trial  were  alibi,  and  that  the  homicide 
was  not  committed  in  the  county  of  Fayette, 
as  charged  in  the  indictment  The  court, 
therefore,  did  not  err  in  failing  to  instruct  the 
jury  on  the  subject  of  voluntary  manslaughter. 
See  Kendrick  v.  State,  113  Ga.  759,  39  S.  B. 
286,  and  casies  cited;  Robinson  v.  State,  118 
Ga.  45,  44  S.   El  804. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  §§  649-656;    Dec.  Dig.  f  309.*] 

2.  OBnnWAL  Law  (J  815*)— Tblaia— Instbuc- 

TIONS. 

In  connection  with  instructions  on  tbe 
defense  of  alibi,  the  court  charged  the  Jury: 
''If  you  have  a  reasonable  doubt  from  the  ev- 
idence that  this  is  the  man  who  committed 
this  offense,  if  one  was  committed  by  some 
one,  it  would  be  your  duty  to  acquit  him." 
This  charge  was  not  justly  subject  to  the  crit- 
icism that  it  took  from  the  jury  the  right  to 
consider  whether  the  accused,  if  he  committed 
the  oftense,  was  justifiable,  or  only  guilty  of 
voluntary  manslaughter.  Moreover,  as  stated 
in  the  foregoing  headnote,  according  to  the  ev- 
idence of  the  sole  eyewitness  to  the  homicide, 
the  person  who  did  the  killing  was  guilty  of 
murder.  , 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  §|  1922,  1986;  Dec  Dig.  i 
815.*] 

3.   iNSTRUOnONB   ON   Al.TBt. 

The  instructions  ^iven  on  the  subject  ot 
alibi,  to  which  exception  was  taken,  were  in 
the  language  stating  the  law  on  that  subject 
in  Harrison  v.  State,  83  Ga.  129(3),  9  S.  £3. 
542. 

4.  Criminal  Law  (|  815*)— TbiaXt-^Instbuo* 

TIONS. 

The  following  instruction  to  the  junr: 
"Does  your  mind  rea(*h  the  conclusion  from  the 
evidence  that  the  all^ations  are  true  beyond 
a  reasonable  doubt?  if  it  does,  then  you  are 
authorized  to  find  it  true.*'  This  instruction 
was  not  cause  for  a  new  trial,  on  the  ground 
*'that  it  took  from  the  jury  the  right  to  con- 
sider the  statement  of  the  defendant,  and  con- 
fined them  in  reaching  a  conclusion  to  tbe  ev- 
idence in  the  case";  the  court  having  fully 
and  correctly  instructed  the  jury  as  to  the 
statement  made  them  by  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l^w.  Cent.  Dig.  §§  1922,  19S6;  l>ec.  Dig.  i 
815.*] 

5.  CaiMiNAL  Law  (|  772»)— Tbial— Instbuo- 

TIOWS. 

According  to  the  evidence  for  the  state, 
both  the  accused  and  the  deceased,  George 
Austin,  were  in  the  county  of  Fayette  when 
the  former  shot  and  killed  ttie  latter.  Accord- 
ing to  the  evidence  for  the  accused,  the  de- 
ceased was  shot  and  killed  in  the  county  of 
Claytoni  Therefore  it  was  not  cause  for  a  new 
trial  that  the  court  instructed  the  jury  as  fol- 
lows: '*lf  tbe  defendant  inflicted  a  mortal 
wound  on  George  Austin,  where  the  wound  was 
inflicted   is   the   place   where  jurisdiction   is." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  772.*] 

6.  Criminal  Law  <|  656*)— Trial— Conduct 
OF  Trial  —  ExFB£SsioN  of  Opinion  bt 
Judge. 

While  the  case  was  being  argued  before 
the  jury,  the  court  in  the  presence  of  the  jury 
submitted  the  following  query  to  the  counsel 
for  both  sides:  **Suppose  thaf  this  jury  ahould 
decide  that  the  defendant  is  guilty  of  the  of- 
fense charged  in  the  indictment,*  but  should 
conclude  that  it  did  not  occur  in  this  county, 
but   that   it   happened    iu   some  other   county, 


•For  oUi«r  casM  see  same  topio.and  section  NUMBBR  In  Deo.  Dig.  ft  Am.  Die.  K«y  No.  Series  ft  Rep'r  Indexes 
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what  do  yon  ngr  aboot  the  Jnvy  returniBC  this 
kind  of  a  verdict:  'We,  the  jury,  find  the  de- 
fendant not  guilty,  on  the  ground  that  the 
crime  was  not  committed  -  is  Payette  county."* 
Counsel  for  the  accused  replied  that  he  did 
not  think  the  jury  could  properly  return  such 
a  yerdict.  The  solicitor  general  stated  that  in 
his  opinion  they  could,  and  that  the  accused 
eonld  then  be  tried  in  the  county  where  the 
homicide  occurred,  if  it  did  not  occur  in  the 
county  of  Fayette.  The  judge  replied:  **I 
didn't  know  much  about  that,   but  asked  you 

fentlemen  to  see  what  you  thought  about  it. 
lave  either  of  you  any  authority  on  that 
point?"  Counsel  for  both  sides  replied  that 
they  had  no  authority  on  the  subject  The 
judge  did  not  again  refer  to  the  point.  What 
the  judge  said  in  this  colloquy  was  not  cause 
for  a  new  trial,  on  the  ground  that  it  im- 
pressed the  jury  with  the  idea  that  he  was  of 
the  opinion  that  the  accused  was  guilty,  and 
should  be  held  for  trial  in  some  other  county, 
if  not  in  Fayette  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  U  1520-1535;  Dec.  Dig.  § 
665.*] 

7.   HfVIDBlTOB   AUTHOBIZSD   COITVICTION. 

There  was  evidenoe  to  authorise  the  ver- 
dict, and  the  court  did  not  err  in  refusing  to 
grant  a  new  triaL 

Error  from  Superior  Court,  Fayette  Coun- 
ty; Ir.  S.  Roan,  Judge. 

Dock  Fitzgerald  waa  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

J.  W.  Culpepper  and  Daley  &  Chambers, 
for  plaintiff  In  error.  J*  W.  Wise,  Sol.  Gen., 
and  H.  A.  Hall,  Atty.  Gen.,  for  the  SUte. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(lae  GfL  221) 

IVBY  V.  CABLB  CO. 
<Supreme  Court  of  Georgia.     April  l4,  1911.) 

DXBBCTINO  YEBDIOT. 

The  evidence  demanded  a  verdict  in  favor 
of  the  defendant,  and  the  court  did  not  err  in 
directing  the  jury  to  find  in  Its  favor. 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  Tina  Ivey  against  the  Cable 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

liowndes  Calhoun,  for  plaintiff  In  error. 
J.  W.  &  J.  D.  Humphries,  for  defendant  In 
error. 

HOLDEN»  J.  Judgment  affirmed.  All  the 
Justices  concur. 

<ld6  Oa.  164) 

BARNES   y.  MADDOX. 
(Supreme  Court  of  Geoiigia.     April*  13,  1911.) 

(Syllahus  5y  the  Court,) 

1.  Evidence  (§  370*)— Boundabiks  (t§  85,  40*) 
—Proceedings  to  Establish— Sufficienct 
or  Evidence. 

Where  the  dividing  line  between  two  ad- 
joining tracts  of  land  was  in  controversy,  both 


plaintiff  and  defendant  claiming  under  a  com- 
mon source  of  title,  a  deed,  drawn  from'the  pos- 
session of  the  plaintiff  by  notice  to  produce,  in 
which  the  common  predecessor  in  title  convey- 
ed the  tract  to  her  with  boundaries  as  contended 
for  by  the  defendant,  was  admissible  in  evi- 
dence without  proof  of  execution,  although  the 
plaintiff  stated  that  she  did  not  claim  the  land 
under  the  deed,  but  under  a  previous  parol  gift 
from  the  malcer  of  it  and  possession  for  30 
years.  Louisville  &  Nashville  R.  Co.  v.  Yudel- 
son,  135  Ga.  731,  70  S.  BS.  576;  Brinkley  v. 
Bell,  126  Ga.  480,  55  S.  R  187. 

(a)  Un^er  such  circumstances,  the  deed  was 
admissible;  but  the  grantee  could  introduce  oth- 
er evidence  of  her  title,  and  the  ultimate  ques- 
tion of  what  constituted  her  title  was  for  the 
jury. 

[Ed.  Note.-*-For  other  cases,  see  B>7idence, 
Dec.  Dig.  i  370;*  Boundari^,  Dec  Dig.  §{  35, 

2.  Review  on  Appeal. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Action  between  S.  B.  Barnes  and  D.  B. 
Msiddox.  From  the  judgment,  Barnes  brings 
error.     Affirmed. 

Doyle  Campbell,  for  plaintiff  In  error.  W. 
S.  Florence,  for  defendant  In  error. 

LUMPKTN,  J.  Judi^ment  affirmed.  All  the 
Justices  concur. 


086  Oa.  146) 

SOUTHERN  RY.  CO.  y.  ROBINSON. 
(Supreme  Court  of  Georgia.     April  12,  1911.) 

(8yllalu9  "by  the  Court,) 

AcTioiT  (I  28*)— Nattjbs  aitd  Form— Action 
Ex  Conthactu— Sufficiency  of  Pktition. 
The  petition  in  this  case  was  a  suit  ex 
contractu  for  the  value  of  the  property  of  the 
plaintiff,  taken  and  carried  away  by  the  de- 
fendant without  the  plaintiff's  consent,  with- 
out alleging  that  the  defendant  had  converted 
the  same  into  money;  and,  under  the  ruling 
in  Woodruff  v.  Zaban,  133  6a.  24,  65  S.  El 
123,  134  Am.  St  Rep.  186,  the  petition  was 
subject  to  general  demurrer. 

[Ed.  Note.— For'  other  cases,  see  Action^ 
Cent  Dig.  if  196-215;    Dec  Dig.  f  2&*J 

Error  from  Superior  Court,  Wayne  Coun- 
ty;   P.  E.  Seabrook,  Judge. 

Action  by  W.  M.  Roberson  against  ttie 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings'  error.  Re- 
versed. 

Bennet,  Twltty  &  Reese  ai^d  Littlefield  & 
Foppell,  for  plaintiff  In  error.  Jas.  R.  Thom- 
as and  Jos.  A.  Morris,  for  defendant  In  error. 

HOLDEN,  J.  W.  M.  Roberson  brought 
suit  against  the  Southern  Railway  Company ; 
his  petition,  after  alleging  the  defendant  to 
be  a  corporation  having  a  line  of  railroad 
and  place  of  business  In  the  county  In 
which  the  suit  was  brought,  making  the  fol- 
lowing allegations:    "That  said  defendant  Is 


•For  other  caaeasee  same  topic  and  sectloa  NUMBER  m  Deo.  Dig.  A  Am.*  Dig.  Key  No.  Sarlea  ft  Rep'r  Indez^ 
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Action  by  Mm.  J.  W.  Pounds  against  J. 
W.  Pounds  and  otbers.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

W.  H.  Terrell,  for  plaintiff  In  error.  Alon- 
eo  Field,  for  defendants  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(136  Qa.  222)     ' 

WILLIAMSON  et  al.  t.  YOUMANS. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(SyUahua  hy  the  OaurtJ 

Is  Tenancy  in  Common  (}  55*)-Joint  Ac- 
tion FOB  RECOVEBT  of  La.ND. 

Where  tenants  in  common  bring  a  Joint  ac- 
tion for  the  recovery  of  land,  if  it  appears  upon 
the  trial  of  the  case  that  the  defendant  has  a 
good  title  by  prescription  as  against  one  of  the 

Slaintiffs,  there  can  be  no  recovery  in  the  case. 
>e  Vaughan  v.  McLeroy.  82  6a.  713,  10  S.  B. 
211 :  Powell  on  Actions  lor  Land,  f  27. 

(a)  If  the  evidence  did  not  show  in  the  de- 
fendant a  good  title  as  against  all  of  the  plain- 
tiffs, the  uncontradicted  evidence  shows  a  good 
title  by  prescription  by  reason  of  adverse  posses- 
sion under  color  of  title  for  seven  years  in 
the  defendant  as  against  one  or  more  of  the 
plaintiffs;  and,  under  the  ruling  announced  in 
the  preceding  note,  the  court  committed  no  error 
in  directing  a  verdict  in  favor  of  the  defendant. 
[EM.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  146 ;  Dec.  Dig.  |  55.*] 

2.  Appbai.  and  Ebbob  (§  1051*)  •-  Habmless 

BaBbor— Admission  of  evidence. 
'  The  deed  under  which  defendant  claims 
title  was  admissible  as  color  of  title,  if  not  ad- 
missible for  any  other  purpose.  Even  if  the  ad- 
mission of  other  evidence  over  the  objection  of 
the  plaintiffs  was  error  for  any  reason  assigned, 
the  admission  of  such  evidence  does  not  consti- 
tute error  requiring  a  new  trial,  as  competent 
evidence  admitted  demanded  a  verdict  in  favor 
of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4161-4170;  Dec.  Dig.  | 
1051.*] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  Mary  Williamson  and  others 
against  J.  S.  Yon  mans.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Hlnes  &  Jordan,  Alfred  Herrlngton,  Lee 
Godfrey,  and  Walter  F.  Gray,  for  plaintiffs 
In  error.  Wllllaxns  ft  Bradley,  for  defend- 
ant In  error. 

HOLDEN,  J.'  Judgment  affirmed.  All  tbe 
Justices  concur. 

=3 

(136  Oft.  187) 

RODDBNBERY  v.  PATTERSON. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(SylXabuB  hy  the  Court.) 

1.  Appeal  and  Ebbob  (|  .682*)— Recobd— Bill 
OP  Exceptions— SuppiciKNCY. 

Where,  on  motion,  the  judge  dismissed  the 
defendant's  plea  to  a  suit  on  an  open  account, 
and,  on  evidence  being  given  that  the  account 


was  correct,  directed  a  yerdlct  for  the  plaintiff, 
and  a  judgment  was  entered  thereon,  a  bill  of 
exceptions,  which  excepted  to  such  final  judg- 
ment and  assigned  it  as  error,  and  excepted  to 
the  striking  of  the  plea,  and  duly  assigned  error 
thereon,  was  sufficient  to  bring  before  the  Su- 
preme Court  the  question  of  the  correctness  of 
the  latter  ruling,  and  the  writ  of  error  will  not 
be  dismissed.  Lyndon  ▼.  Georgia  By.  ft  ESleo- 
tric  Co.,  129  Ga.  353,  68  S.  B.  1047. 

[Eld.  Note.—For  other  cases,  see  Appeal  and 
^ror.  Cent  Dig.  H  2886-2886;    Dec.  Dig.  i 

2.  Appeal  and  EIbbob  ({  725*)— Assignments 
or  Ebbob— Sufficiency. 

Where  the  bill  of  exceptions  recited  that  a 
motion  to  dismiss  the  defendant's  plea  of  re- 
coupment was  made  on  certain  stated  grounds, 
based  on  what  appeared  on  the  &ce  of  the 
plea,  and  that  the  motion  was  sustained,  an  as- 
signment of  error  on  such  ruling  in  the  follow- 
ing words  was  sufficient:  '^o  this  order  of  the 
court  the  defendant  then  and  there  excepted, 
and  now  excepts  and  assigns  error  thereon,  and 
says  that  the  court  erred  in  sustaining  the  mo- 
tion of  the  plaintiff  and  in  striking  the  defend- 
ant's plea." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  725.*] 

3.  Sales  d  348*)— Recoupmsnt. 

Where  suit  was  brought  on  an  open  account 
tor  the  price  of  bricks  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defendant, 
the  latter  could  file  a  plea  of  recoupment  alleg- 
ing that  the  plaintiff  contracted  to  deliver  to 
him  a  stated  number  of  bricks  at  a  named  price, 
that  those  delivered  were  only  part  of  the  num- 
ber contracted  for,  that  the  piaintiiff  failed  to 
deliver  the  balance,  that  the  maricet  value  of 
such  bricks  at  the  time  and  place  for  delivery 
was  a  specified  sum  per  thousand,  being  great- 
er than  the  contract  price,  and  that  by  reason  of 
the  breach  the  plaintiff  was  indebted  to  him  the 
difference  between  the  contract  price  and  the 
market  price,  allowing  a  credit  for  the  bricks 
delivered. 

<a)  Such  a  plea  does  not  involve  a  rescission 
of  tne  contract,  or  a  necessity  on  the  part  of  the 
defendant  to  return  the  bricks  received. 

(b)  The  plea  filed  was  sufficient  to  withstand 
the  motion  to  dismiss,  and  the  sustaining  of  such 
motion  was  error. 

{Ed.  Note. — For  other  cases,  see  Sales,  Cent, 
g.  §i  973-d86 ;    Dec  Dig.  f  348.^1 

Error  from  Superior  Court,  Orady  County ; 
Frank  Park,  Judge. 

Action  by  L.  F.  Patterson  against  W.  B. 
Roddenbery.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

Roscoe  Lruke,  for  plaintiff  In  error.  T.  S. 
Hawes  and  Russell  &  Fleming,  for  defend- 
ant In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(186  Oa.  SK) 
GEORGIAN  CO.  v.  KUHNEN. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(Syllahu8  ly  the  Court.) 

Contracts  (|  352*)— Action— Sufficienct  ot 
Evidence. 

The  action  was  to  recover  an  amount  allec^ 
ed  to  be  due  for  the  publication  of  certain  ad* 


*For  other  <uusm  see  sam«  topic  and  section  NUMBBB  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  ladezaa 
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yertiBements  in  the  plaintifTs  newspaper.  There 
was  evidence  to  show  that  the  advertisements 
were  published  in  pursuance  of  a  contract  with 
the  defendant's  agent,  that  the  defendant  ac- 
knowledged the  authority  of  his  agent  to  make 
the  contract,  that  the  sum  claimed  was  a  rea- 
sonable price,  and  that  the  defendant  requested 
the  plaintifiTs  forbearance  in  the -collection  of 
the  indebtedness  after  it  had  been  incurred.  It 
was  error  to  grant  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  I  352.*] 

Error  from  Superior  Court,  HaberBham 
County;   J.  J.  Kimsey,  Judge. 

Action  by  the  Qeorgian  Company  against 
N.  Kuhnen.  Judgment  of  nonsuit,  and  plain- 
tiff brings  error.    Reversed. 

A.  A.  McCurry,  for  plaintiff  in  error.  Sam 
Kinzey  and  J.  B.  Jones,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  Judgment  reversed.  All 
tlie  Justices  concur. 


a36  Ga.  166) 

BLAOEGHON  V.  TAYLOR. 
(Supreme  Court  of  Georgia.     April  18,  1911.) 

(8yllalu9  hy  the  Court.) 

Veitdob  and  Pubchasbb  (f  349*)— Remedies 
or  PuBCHASEB  —  Deficiency  in  Quantity 
of  Land  —  Action  —  Suitioienot  o»  Peti- 
tion. 

A  deed  purported  to  convey:  **That  tract 
or  parcel  of  land  known  and  described  as  lot 
No.  1  in  the  Ninth  district  of  said  county  [Mus- 
cogee], containing  201  acres,  more  or  less.  The 
north  half  of  lot  No.  2  in  the  Ninth  district,  con- 
taining 102^  acres,  more  or  less,  same  being 
all  of  lot  No.  2  except  100  acres  conveyed  to 
Thomas  Hnff  by  the  grantor  herein.  Said  deed 
recorded  in  Book  II,  folio  18,  in  the  clerk's  of- 
fice, Muscogee  county  records.  Also  96^  acres 
off  fractional  lots  Nos.  15  and  16,  being  in  the 
Bighteenth  district  of  said  county;  being  in  all 
about  400  acres,  more  or  less.'*  It  also  con- 
tained a  clause  of  general  warranty  of  title.  A 
suit  was  subsequently  instituted  by  the  grantee 
against  the  grantor,  setting  forth  the  deed  and 
aueging  in  substance  that  the  land  therein  men- 
tioned was  sold  to  the  plaintiff  as  a  '^certain 
tract  or  parcel  of  land, '  and  that  about  the 
same  date  another  tract  or  parcel  of  land,  con- 
taining 301  acres,  more  or  less,  was  sold  to  an- 
other person,  and  that  the  defendant  represent- 
ed that  the  two  tracts  constituted  *'one  farm" 
of  about  700  acres;  that  subsequently  a  divi- 
sion of  the  700  acres  was  had  between  the  re- 
spective grantees  (the  same  not  having  been  pre- 
viously surveyed),  and  upon  a  survey  of  the 
400  acres,  mo^e  or  less,  so  sold  to  petitioner, 
it  was  ascertained  to  contain  250  acres.  It  was 
further  alleged  that  the  plaintiff  paid  for  the 
land  $6.28  per  acre,  his  actual  loss  being  $934.- 
50,  and  that  the  grantor  warranted  the  title  to 
the  property  under  his  hand  and  seal.  Upon  as- 
certaining the  deficiency  he  immediately  notified 
the  grantor  and  demanded  the  sum  above  men- 
tioned for  his  damages,  which  was  refused. 
Judgment  was  prayed  for  the  recovery  of  that 
amount.  The  petition  was  dismissed  on  general 
demurrer.  Beld,  that  the  petition,  properly 
construed,  alleged  a  sale  by  the  tract,  ana  the 
action  was  for  a  recovery  of  damages  on  ac- 
count of  a  deficiency  in  the  quantity  of  the 
land,  and  under  the  ruling  in  the  case  of  Mont- 
gomery V.  Robertson,  184  Ga.  66,  67  S.  E.  431, 


and  authorities  cited,  there  was  no  allegation 
of  actual  fraud  perpetrated  by  the  grantor,  and 
no  sufficient  case  alleged  to  authorize  a  recov- 
ery. 

[Eid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  849.*] 

Error  from  Superior  Court,  Muscogee 
County;   S.  P.  Gilbert,  Judge. 

Action  by  W.  K.  Blackmon  against  T.  C. 
Taylor.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Carson  ft  McCutchen,  for  plaintiff  In  er- 
ror.   T.  T.  Miller,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  afiELrmed.  AU 
the  Justices  concur. 


(136  Ga.  SS7) 
WITHROW  ▼.  STATa 
(Supreme  Court  of  Oeorgia.    April  12,  1911.) 

(8yllabu8  hy  the  Court,} 

1.  Criminal  Law  (J  452*)— Bvidbnc»-Opiw- 
lON  EviDENCB— Foundation. 

Where  a  witness  testified  that  he  had 
known  the  accused  for  several  years,  had  had 
conversations  with  him,  and  at  one  time,  as 
an  officer,  had  had  him  under  arrest,  and  that 
from  his  knowledge  and  observation  of  the  de- 
fendant he  believed  him  mentally  capable  of 
distinguishing  right  from  wrong,  it  was  not  er- 
ror to  admit  such  evidence  over  the  objection 
that  no  sufficient  foundation  was  laid  to  per- 
mit the  witness  to  express  such  opinion.  In 
this  connection,  see  Hemdon  t.  State,  111  Ga. 
178,  36  S.  E.  684;  Taylor  t.  State,  88  Ga. 
647,  10  S.  E.  442. 

[Ed,    Note.— For   other   cases,   see   Criminal 
Law.  Cent.  Die.  W 10553-1066;  Dec  Dig.  I  462.*] 

2.  Review  on  Appeai*. 

While,  in  charging  on  the  impeachment  of 
witnesses  and  the  corroboration  of  witnesses 
sought  to  be  impeached,  the  judge  did  not  em- 
ploy the  exact  language  of  the  Code  upon  that 
subject,  when  the  entire  charge  in  regard  to 
the  subject  is  considered  together,  there  is  no 
such  error  as  requires  a  new  trial.  Nor  was 
there  error  in  declining  to  give  the  requested 
instructions  in  regard  to  the  impeachment  and 
corroboration  of  witnesses.  In  so  far  as  they 
correctly  stated  the  law,  they  were  sufficiently 
covered  by  the  charge. 

8.  Cbiminal  Law  (}  1169*)— TeiaI/— Recep- 
tion  or  Byidencb— Withdrawal  of  Bt- 

IDENCB. 

Where,  in  answer  to  questions  propounded 
bv  the  Solicitor  General,  certain  evidence  was 
elicited  from  a  witness,  but  upon  objection  by 
counsel  for  the  accused  such  evidence  was  ex- 
cluded, and  the  presiding  judge  instructed  the 
jury  that  it  was  withdrawn  from  their  con- 
sideration, and  should  have  no  weight  with 
them,  and  should  be  given  no  consideration  by 
them,  there  was  no  error  in  declining  to  grant 
a  mistrial  upon  motion,  because  such  evidence 
had  been  heard  by  the  jury. 

[Ed.    Note.~For   other   cases,   see   Criminal 
Law,  Cent  Dig.  §  8141;   Dec  Dig.  i  1169.*] 

4.  Homicide   (|   171*)— Mubdbb—TbiaI/— Ad- 
missibility OF  Evidence. 

Where  the  accused  was  upon  trial  under 
an  indictment  charging  him  with  the  murder 
of  his  wife,  the  jury  having  authority,  in  case 
of  a  conviction,  to  find  him  guilty  without  a 
recommendation  to  mercy,  or  to  recommend 
him  to  life  imprisonment  (Penal  Code  1910, 
§  68),  it  was  competent  to  introduce  evidence 
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tending  to  ahow  that  at  the  time  of  the  homi- 
cide the  woman  was  in  an  adyanced  and  ap- 
parent state  of  pregnancy,  as  bearing  upon  the 
enormity  of  the  offense  and  furnishing  ground 
for  the  consideration  of  the  jury  in  determin- 
ing whether  or  not  a  recommendation  to  life 
imprisonment  would  be  proper. 

[fiSd.  Note.--For  other  cases,  see  Homicide, 
Dec.  Dig.  §  171.»] 

6.  Motion  fob  New  Tbiai/— Suffzozsitct. 

Some  of  the  grounds  of  the  motion  for 
new  trial  complained  of  the  admission  of  ev- 
idence, but  did  not  sufficiently  state  the  ground 
of  the  objection  which  was  urged  to  its  admis- 
sion. 

e.  CanaNAL    Law    (|    665*)— Competknoy— 

Witness  Not  Sequestbatsd. 

Where,  on  the  trial  of  a  criminal  case, 
the  rule  for  the  sequestration  of  witnesses  was 
invoked,  the  fact  that  a  witness  who  had  been 
subpoenaed  by  the  state  was  not  called  and  sent 
out  does  not  render  him  incompetent  as  a  mat- 
ter of  law  to  testify,  and  it  was  not  sufficient 
cause  for  the  grant  of  a  new  trial  that  the 
court  allowed  him  to  testify  as  to  the  bad 
character  of  a  witness  for  the  defendant;  the 
evidence  being  offered  for  the  purpose  of  im- 
peaching such  witness.  See,  in  this  connection, 
Taylor  v.  State,  132  6a.  235,  63  S.  E.  1116, 
Davis  V.  State,  120  Ga.  843,  48  S.  R  305, 
and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |§  1559-1664;  Dec.  Dig.  § 
666.*] 

7.  Review  on  Appeai.. 

None  of  the  other  grounds  of  the  motion 
for  new  trial  are  of  such  character  as  to  re- 
quire a  new  trial  or  elaboration. 

Error  from  Superior  Court,  Fannin  Coun- 
ty; N.  A.  Morris,  Judge. 

John  J.  Wlthrow,  Jr.,  was  convicted  of 
murder,  and  he  brings  error.    Affirmed. 

O.  R.  Dupree  and  Gober  &  Griffin,  for 
plaintiff  in  error.  J.  P.  Brooke,  Sol  €r«i.,  J. 
Z.  Foster,  and  H.  A.  Hall,  Atty.  Gen.,  for 
the  Stata 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(136  CkL  222) 

NORMAN  et  al.  t.  WYNNBy  Judge. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(ByUaluB  hy  the  Court.) 

•MuiriGIPAL  COBPOBATIONS   (|   162*)~OfFICEBS 

—  Compensation— SouciTOB  or  Citt 

Court. 

Where  an  ajct  providing  a  city  court  pro- 
vides that  the  fees  of  the  solicitor  of  such  court 
shall  be  as  follows:  "For  every  case  founded  on 
accusation  finally  disposed  of  in  [the]  city  court. 
ten  doUars.  For  eveiy  indictment  or  special 
p]:^esentment  finally  disposed  of  in  said  court, 
five  dollars.  For  all  other  services  not  provided 
for  by  this  act,  the  same  fees  as  are  allowed 
solicitors  general  for  like  services  and  cases  in 
the  superior  courts" — ^the  solicitor  of  the  city 
court  is  entitled  to  only  $10  for  a  Joint  accusa- 
tion against  two  or  more  persons  tried  jointly. 

[Ed.    Note.— For  other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  {  162.*] 

Brror  from  Superior  Court,  Wilkes  Ooun« 
ty;   D.  W.  Meadow,  Judge. 
Mandamus  by  R.  C.  Norman,  Solicitor,  and 


others,  against  William  Wynne,  Judge  of 
the  City  Court  of  Washington.  Judgment 
for  defendant,  and  petitioners  bring  error. 
Affirmed. 

W.  D.  Tutt  for  plaintiffs  in  error.  F.  H. 
Colley,  for  defendant  in  error. 

flSH,  0.  J.  Norman,  as  solicitor,  and 
Binns,  as  clerk,  of  the  city  court  of  Washing- 
ton, Ga.,  filed  a  petition  in  the  superior  court 
of  Wilkes  county  for  mandamus  to  compel 
the  judge  of  such  city  court  to  approve  for 
payment  an  insolvent  cost  bill,  arising  from 
the  trial  and  disposition  of  cases  founded 
on  accusation.  This  bill  was  based  on  11 
accusations  tried  in  the  city  court.  Bach 
accusation  was  against  two  defendants  Joint- 
ly, and  the  defendants  in  each  case  were 
tried  jointly. 

The  act  establishing  the  city  court  of 
Washington  provides  for  the  payment  of  the 
solicitor  of  such  court  as  follows :  "For  ev- 
ery case  founded  on  accusation  finally  dis- 
posed of  in  [the]  city  court,  ten  dollars. 
For  every  Indictment  or  special  presentment 
finally  disposed  of  in  said  court,  five  dollars. 
For  all  other  servioes  not  disposed  of  by  this 
act,  the  same  fees  as  are  allowed  solicitors 
general  for  like  services  and  cases  In  the 
superior  courts.  For  representing  the  state 
in  every  case  carried  to  the  Supreme  Court 
from  said  city  court,  fifteen  dollars."  Acts 
1905,  p.  403,  f  12.  It  was  claimed  by  the 
solicitor  that  the  clause,  "For  every  case 
founded  on  accusation  finally  disposed  of  in 
[the]  city  court,  ten  dollars,"  entitled  him 
to  a  fee  of  $10  for  each  person  named  and 
tried  upon  joint  accusation.  The  judge  of 
the  city  court  held  that  this  clause  meant 
that  the  solicitor  was  entitled  to  only  $10  for 
the  entire  trial  of  the  joint  accusation.  The 
fees  claimed  by  the  solicitor  of  the  city  court 
were  in  cases  tried  prior  to  the  passage  of 
the  act  of  August  3,  lOlO  (Acts  1910,  p.  221), 
amending  the  act  of  August  9,  1905  (Acts 
1905,  p.  403),  establishing  the  city  court  of 
Washington.  There  being  no  Issue  of  fact, 
the  case  was  heard  without  the  intervention 
of  a  jury,  and  the  court  rendered  judgment 
refusing  a  mandamus  absolute^  and  to  this 
judgment  petitioners  excepted. 

One  of  the  contentions  of  the  plaintiffs  in 
error  is  that  the  Legislature  must  have  in- 
tended to  allow  this  fee  for  each  person  pros- 
ecuted, since  such  is  allowed  the  solicitors 
general  by  Penal  Code  1910,  {  1126,  and  since 
most  other  acts  creating  city  courts  allow  the 
solicitors  *the  same  as  allowed  to  solicitors 
general."  We  think  this  does  not  follow. 
Rather  is  it  to  be  noticed  that,  in  creating 
this  court,  most  of  the  fees  are  laid  down  as 
being  the  same  as  solicitors  general;  but  m 
certain  particulars  the  fees  are  made  differ- 
ent. It  would  appear  to  he  the  legislative 
intent  to  clearly  except  from  the  general  rule 
the  fees  for  certain  services,  and  the  provi- 
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fllon  of  $10  'Yor  every  case"  Is  the  first  one 
mentioned  In  this  section  of  the  act  It  wIls 
held  In  Re  Kenan,  109  Ga.  819,  821,  80  S.  B. 
812,  313,  that,  ''if  two  persons  are  indicted 
Jointly  for  an  offense  and  tried  together, 
there  is  bat  one  case.**  So  In  Officers  of 
Court  V.  Wyatt,  02  Ga.  172,  it  was  ruled 
that,  "where  four  defendants  are  Jointly  in- 
dicted and  Jointly  tried,  the  clerk  of  the 
court,  under  section  3695  of  the  Ck)de  [for 
every  bill  of  indictment,  when  the  defendant 
is-  arraigned,  tried  and  found  s^uilty,  includ- 
ing all  services,  $5.00'],  is  only  entitled  to 
$5  costs." 

We  have  dealt  with  the  only  question 
referred  to  in  the  brief  for  counsel  for  plain- 
tiffs in  error.  Accordingly  it  results  that 
the  mandamus  was  properly  refused. 

Judgment  affirmed.    All  the  Justices  con- 

ox  QtL  VH) 

KSEN  V.  TANNER. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(8yUalu8  hu  the  Court.) 

1,  BviDENcs  (§  168*)^Pabol  BviDBifcs— Ju- 
dicial Pboceedings. 

It  was  not  error  to  exclude  parol  evidence, 
offered  for  the  purpose  of  showing  that  in  a  cer- 
tain suit  orders  bad  been  taken  dismissing  the 
same.  If  such  orders  had  actually  been  granted 
by  the  court,  and  taken,  there  was  higher  and 
better  evidence  of  the  fact  than  that  which  was 
tendered  and  rejected. 

[Bd.  Note.— For  other  cases,  see  Dvidence, 
Cent  Dig.  §  481;  Dec  Dig.  i  158.*] 

2.  Evidence  (|  183*)— Best  and  Secondabt— 
Judicial  Aots-^Loss  of  Original  Record. 

Where  a  record  in  a  case  pending  in  a 
court  has  been  lost,  and  a  copy  thereof,  includ- 
ing the  exhibits  to  the  petition,  has  been  estab- 
lished in  lieu  of  the  lost  original  record,  such 
established  copy  takes  the  place  of  the  lost  orig- 
inal record,  and  may  be  used  for  any  of  the  pur- 
poses for  which  the'  original  could  be  used.  But 
this  would  not  render  exhibits  to  the  lost  peti- 
tion competent  evidence,  in  the  absence  of  proof 
of  a  loss  or  destruction  of  the  oric^inals,  as  af- 
firmative and  independent  proof  oi  the  contents 
of  the  writings  of  which  the  exhibits  purported 
to  be  copies. 

[E3d.  Note.^For  other  cases,  see  Evidence, 
Tent.  Dig.  ||  605-637 ;   Dec.  Dig.  {  183.^] 

5.  Ejectment   (I  119*)— Injunction— Adhis- 
siBiLiTV  OF  Evidence. 

The  material  issue  in  this  case  being  as  to 
whether  the  petitioner  was  entitled  to  an  injunc- 
tion against  the  enforcement  of  a  writ  of  pos- 
session, based  upon  a '  verdict  in  an  ejectment 
auit  in  favor  of  the  defendant  in  this  case 
against  the  petitioner,  upon  the  ground  that 
petitioner  had  not  been  duly  served  m  the  eject- 
ment case,  and  that  the  judgment  against  him 
had  been  obtained  by  fraudulent  practice  of  the 
plaintiff  in  the  ejectment  case,  by  proceeding  in 
that  case  in  the  absence  of  the  defendant  after 
having  agreed  to  dismiss  the  case,  the  court  did 
not  err  in  ruling  out,  as  immaterial,  testimonv 
tending  to  show  that  certain  evidence  which 
had  been  submitted  in  the  trial  of  the  ejectment 
case  was  not  competent  for  the  purpose  for' 
which  it  was  adduced  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  f  119.*] 


4.  Review  on  Appeai- 

Under  the  evidence  in  this  case  the  peti- 
tioner is  not  entitled  to  the  relief  sought,  and 
the  court  did  not  err  in  directing  a  verdict  in 
favor  of  the  defendant. 

Error  from  Superior  Court»  Coffee  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  J.  W.  Keen  against  B.  H.  Tan- 
ner. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Hendricks  &  Christian  and  BenJ.  T.  Allen, 
for  plaintiff  in  error.  Quincy  &  McDonald 
and  I^mkford  &  Dlckerson,  for  defendant  in 
error. 

BECK,  J.  J.  W.  Keen  brought  his  eqolt- 
able  petition  against  B.  EL  Tanner,  seeking 
to  obtain  an  injunction  to  restrain  the  en- 
forcement of  a  writ  of  possession  issued 
from  the  superior  court  of  Coffee  county, 
based  upon  a  verdict  and  judgment  in  favor 
of  the  defendant  Tanner  against  petitioner 
in  the  superior  court  of  said  county.  It  is 
alleged  in  the  petition  that  the  plaintiff  had 
never  been  served  with  a  copy  of  the  salt 
in  ejectment,  and  that  he  had  never  had  Ms 
day  in  court  It  appears  from  the  evidence 
that  Tanner  was  the  purchaser  of  a  lot  of 
land  at  sheriff's  sale,  which  was  nad  under 
a  fl.  fa.  in  favor  of  B.  H.  Tanner  against 
D.  W.  Henderson.  Petitioner  shows  that  he 
had  title  to  the  lot  of  land  in  controversy, 
and  that  D.  W.  Henderson,  the  defendant  in 
the  fl.  fa.,  had  never  had  title  to  the  proper- 
ty, but  that  he,  the  petitioner,  had  derived 
title  through  other  parties,  and  that  D.  W. 
Hetiderson  was  an  entire  stranger  to  the 
titla  Defendant  Tanner  answered  the  peti- 
tion, showing  that  he  had  purchased  at  the 
sale  referred  to  in  the  petition,  and  that  he 
had  brought  complaint  in  the  statutory  form 
for  this  land,  and  had  recovered  a  judgment 
in  his  favor  for  the  same.  He  also  averred 
in  his  answer  that  plaintiff  had  been  duly 
served  in  the  ejectment  suit 

[1-3]  1-3.  No  elaboration  is  Tequlred  of 
the  principles  stated  in  headnotes  1,  2,  3. 

[4]  4.  On  a  comparison  of  the  record  in 
the  case  of  B.  H.  Tanner  v.  J.  W.  Keen,  the 
same  being  a  complaint  for  land,  brought  by 
the  defendant  in  the  present  case  against 
the  plaintiff  therein,  it  sufficiently  appears 
that  the  judgment  in  favor  of  the  plaintiff 
in  the  ejectment  suit  covered  the  land  in 
controversy  in  the  present  case.  The  peti- 
tioner failed  entirely  to  sustain  his  allega- 
tion that  he  had  not  been  served  and  had  not 
had  his  day  in  court  in  the  ejectment  suit, 
which  resulted  in  a  judgment  for  the  defend- 
ant in  the  present  case.  Nor  is  there  any 
evidence  in  the  record  to  show  that  Tanner, 
the  plaintiff  in  the  ejectment  suit,  or  his 
counsel,  had  practiced  such  fraud  in  procur- 
ing the  Judgment  in  the  ejectment  case  as 
would  render  the  judgment  void.  While  pe- 
titioner by  amendment  made  the  additional 
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allegation  that  counsel  for  plaintiff  in  the 
ejectment  suit  had  agreed  to  dismiss  that 
case,  and  instead  of  doing  so  had.  In  the 
absence  of  petitioner,  taken  a  verdict  and 
judgment  against  him,  this  allegation,  con- 
tained in  the  amendment,  was  not  supported 
by  the  evidence.  Having  thus  failed  to  es- 
tablish his  contention  that  the  Judgment  in 
the  ejectment  suit  was  the  result  of  fraud 
practiced  upon  him,  and  that  he  had  never 
been  served  as  alleged  in  the  petition,  the 
petitioner  was  not  entitled  to  the  injunctive 
relief  sought,  and  the  court  did  not  err  in 
so  holding. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(136  Ga.  167) 

CANNON  V.    60RHAM. 

(Supreme  Court  of  Georgia.     April.  13,  1911.) 

(SyUahus  hy  the  Court.) 

1.  Evidence  (§  341*)— Official  Documknts— 
Certified  Copies. 

Where  an  execution  for  unpaid  taxes  was 
issued  by  the  Comptroller  Greneral  against  a  cer- 
tain tract  of  unretumed  wild  land,  under  the 
act  of  February  28,  1874  (Acts  1874,  p.  105), 
and  a  sale  of  the  land  was  made  thereunder,  and 
the  execution  was  returned  to  the  Comptroller's 
office  with  the  official  entries  thereon,  it  became 
an  office  paper,  and  a  certified  copy  of  such  exe- 
cution and  entries  was  admissible  in  evidence  in 
lieu  of  the  original. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
(^nt  Dig.  §1  1289-1292;    Dec.  Dig.  §  341.*] 

2.  Taxation  (§  760*)— Tax  Sales— Deeds— 
Recitals. 

The  inclusion  in  a  form  of  sherifiTs  deed,  in 
describing  the  tax  execution,  of  the  expression 

"transferred  to ,  of county,*'  did 

not  vitiate  the  sale,  or  render  the  deed  inadmis- 
sible in  evidence,  where  it  appeared  from  the 
entries  on  the  execution  that  no  transfer  of  it 
was  in  fact  made,  and  no  evidence  to  the  con- 
trary was  adduced. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1509;  Dec.  Dig.  §  760.*] 

8.  COBPOBATIONS  (|  432*)— EVIDENCE  (S  186*) 

—Deeds— Execution— Authority  op  Pubsi- 

DENT— PBESUMPTION  . 

Where  a  deed,  purporting  to  have  been 
made  by  a  corporation,  recited  that  its  corporate 
name  was  signed  by  the  president  and  the  cor* 
porate  seal  attached  by  the  secretary,  and  the 
name  of  the  corporation  was  signed  by  the  pres- 
ident and  followed  by  "(Ii.  S.),  this  was  prima 
facie  evidence  of  authority  on  the  part  of  the 
president  to  execute  such  deed. 

(a)  If  the  deed  was  duly  recorded  and  lost,  a 
certified  copy  from  the  record  was  admissible 
in  evidence,  without  further  proof  of  the  au- 
thority to  execute  it. 

[Ed  Note.— For  other  cases,  see  Corporations, 
Cent.  Disr.  H  1717-1763;  Dec.  Dinr.  fi  432;* 
Evidence,  Cent.  Dig.  Ii  661-673;  Dec.  Dig.  I 
186.*] 

4.  Taxation  (|  651*)— Uniicpboved  Land- 
Sale  —  Conditions  Pbecedent  —  Publica- 
tion—Notice. 

Under  the  act  of  Tebruary  28,  1874  (Acts 
1874,  p.  105),  amended  by  the  act  of  March  2, 
1875  (Acts  1875,  p.  119).  the  prescribed  adver- 
tisement of  unretumed  wild  or  unimproved  land 
was  necessary  before  the^  issuance  of  execution 
for  the  tax  assessed  against  it.  An  execution 
issued    without    such    precedent    advertisement 


was  void,  and  no  valid  sale  could  be  made  there- 
under. 

[Ed.    Note.— For  other   cases,    see  Taxation, 
Cent.  Dig.  II  131^1323;    Dec.  Dig.  |  651.*] 

5.  Taxation  (|  651*)— Sale  fob  Taxatiok— 
Publication  of  Notice. 

If  the  CV)mptroIler  General  failed  to  pub- 
lish the  requisite  notice  as  to  a  lot  of  wild  land 
for  one  year,  and  later  issued  an  execution  for 
a  single  amount,  as  including  the  taxes  due  on 
the  lot  for  that  and  two  other  years,  a  sale  un- 
der such  execution  was  invalid. 

[Ed.    Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  II  1319-1323;   Dec.  Dig.  |  651.*] 

6.  Taxation  (|  660*)- Sale  fob  Taxes— No- 
tick— Publication. 

Where  a  legislative  act  required  the  publi- 
cation of  a  notice  "in  one  newspaper  at  the  capi- 
tal'* once  a  week  for  four  weeks,  as  a  condition 
precedent  to  the  issuance  of  an  execution  for 
taxes  a^inst  a  tract  of  wild  or  unimproved 
land,  this  requirement  was  not  met  by  the  pub- 
lication of  such  notice  twice  in  a  daily  news- 
paper and  twice  in  a  weekly,  though  both  were 
J  published  by  the  same  publisher,  and  the  week- 
y  was  made  up  largely  of  news  items  taken 
from  the  daily;  the  two  having  different  ad- 
vertising accounts,  being  sent  to  different  sets  of 
subscribers,  mainly  in  different  localities,  and 
being  shown  to  be  like  two  separate  newspapers,, 
except  as  stated. 

[Ed.    Note.— For   other  cases,    see  TaxatioUt. 
Cent.  Dig.  H  1338-1340 ;    Dec  Dig.  |  660.*) 

(Additional  Syllahua  hy  Editorial  Staff. ) 

7.  Seals  (|  5*)-"Ii.  S." 

The  letters  "L.  S.,"  placed  after  the  sig- 
nature of  a  person  or  corporation,  are  an  ab- 
breviation of  **locus  sigilli,**  meaning  "the  place- 
of  the  seal,"  and  are  usually  inserted  wi thin- 
brackets  in  copies  of  documents  to  indicate  the- 
position  of  the  seal  in  the  original. 

[Ed.  Note.— For  other  cases,  see  Seals,  Cent.. 
Dig.  I  8 ;   Dec  Dig.  |  5.* 

For  other  definitions,  see  Words  and  Phrases,, 
vol.  5,  p.  3947.] 

8.  Taxation  (|  651*)  —  Sale  —  Execution — 
Publication  of  Notice— Delay. 

Where  notice  to  pay  taxes  assessed  on  un- 
improved or  wild  lanci  has  been  duly  published' 
as  required  by  Acts  1874,  p.  105,  as  amended 
by  Acts  1875,  p.  119,  mere  delay  for  two  or 
three  years  in  issuing  an  execution  for  the  tax 
of  a  specified  year,  for  which  publication  was- 
made,  would  not  invalidate  it. 

[Ed.    Note.— For  other  cases,  see   Taxation,. 
Cent.  Dig.  ||  131^1323 ;   Dec  Dig.  |  651.*] 

Error  from  Superior  Court,  Wilcox  Coun- 
ty ;  U.  V.  Whipple,  Judge. 

Ejectment  by  W.  M,  Corham  against  Oscar- 
Cannon.     Judgment   for   plaintiff,    and   de- 
fendant brings  error.    Beversed. 

M.  B.  Cannon,  J.  Q.  Cranford,  E.  E.  Wil- 
cox, and  Edgar  Watkins,  for  plaintiff  in  er- 
ror.    Hal  Lawson  and  E.  H.  Williams,  for- 
defendant  in  error. 

LUMPKIN,  J.  Gorham  brought  an  action, 
of  ejectment  against  Cannon.  The  plaintiff 
claimed  by  virtue  of  a  chain  of  title  begin- 
ning with  a  tax  sale  under  an  execution  is- 
sued by  the  Comptroller  Greneral  against  the 
land  in  dispute  as  wild  or  unimproved  land, 
under  the  act  of  1874  (Acts  1874,  p.  105), 
amended  by  the  act  of  1875  (Acts  1875,  p. 
119).    The  defendant  claimed  under  a  chain. 


•For  other  casei  see  ume' topic  and  lection  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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of  tittle  extending  back  to  the  original  grant 
from  the  state*  The  case  turned  upon  the 
validity  of  the  tax  sale.  The  presiding  Judge 
directed  a  verdict  in  favor  of  the  plaintiff. 

[1]  1'.  Objection  was  made  to  the  introduc- 
tion in  evidence  of  a  transcript  of  the  execu- 
tion and  entries  thereon  certified  by  the 
Comptroller  General,  in  whose  office  the  ex- 
ecution was  on  file  after  the  sale.  The  act 
of  1874  provided  that  the  Comptroller  Gen- 
eral should  issue  the  execution,  and  that  the 
sheriff  should  make  the  sale  and  make  re- 
turns thereof.  When  this  was  done,  the  pa- 
per became  a  document  or  paper  of  file  In 
the  Comptroller  Generars  ofilce,  and  a  certi- 
fied copy  of  the  execution  and  entries  was 
admissible  in  evidence.  Civil  Code  1910,  I 
6798 ;   17  Cyc.  329. 

[2]  2.  The  sheriff  apparently  used  a  form 
of  deed,  in  which  was  a  clause  for  use  if  the 
execution  had  been  transferred.  After  de- 
scribing the  execution,  the  deed  contained 
these  words :  '*Which  said  execution  has  been 
duly    transferred    by    said    comptroller    to 

,  of   county."    The  execution, 

with  the  entries  upon  it,  showed  no  trans- 
fer, nor  was  there  any  other  evidence  of  one. 
This  furnished  no  ground  for  excluding  the 
deed  from  evidence. 

[3]  3.  Several  points  were  raised  as  to  the 
introduction  of  a  certified  copy  of  an  estab- 
lished copy  of  a  deed.  But  a  certified  copy 
of  the  original  deed  from  the  record  was  in- 
traduced,  and  the  only  material  questionB 
were  whether  it  sufficiently  appeared  that  the 
corporate  seal  of  the  company  named  as  the 
grantor  was  attached  to  the  deed,  and  that 
the  person  signing  as  president  had  author- 
ity to  execute  it  There  was  evidence  that 
the  person  so  signing  was  the  president  of 
the  company.  The  certified  copy  from  the 
record  contained  a  statement  that  the  corpo- 
ration had  caused  its  cori)orate  name  to  be 
signed  by  its  president  and  its  cori)orate  seal 
to  be  attached  by  its  secretary.  It  was  sign- 
ed, "The  Savannah,  Americus  &  Montgomery 
(L.  8.),  by  S.  H.  Hawkins,  President  (L.  S.) " 
and  was  duly  attested.  The  absence  of  the 
original  being  sufficiently  accounted  for,  a 
certified  copy  from  the  proper  record  is  ad- 
missible to  show  the  existence,  genuineness, 
and  contents  of  the  deed.  Eady  v.  Shlvey, 
40  Oa.  684;  Holtzclaw  v.  Edmondson,  114 
Ga.  171,  39  S.  B.  849.  If  a  deed  is  executed 
in  the  name  of  a  corporation  by  its  proper 
officer,  with  the  corporate  seal  attached, 
a  presumption  of  authority  on  his  part  to 
execute  it  arises,  and  this  is  a  sufficient  pri- 
ma fade  showing  to  admit  the  deed  in  evi- 
dence. Solomon's  Lodge  v.  MontmoUin,  58 
Ga.  547 ;  Carr  v.  Georgia  Loan  &  Trust  Co., 
108  Ga.  757,  33  S.  E.  190;  Dodge  v.  Ameri- 
can Freehold,  etc.,  Co.,  109  Ga.  394,  34  S.  E. 
672;  Almand  &  George  v.  Equitable  Mort- 
gage Co.,  113  Ga.  983,  39  S.  E.  421. 

[7]  Section  5  of  the  Code  of  1910  declares 
that  the  word  "  'seal'  shall  include  impres- 
sions on  the  paper  itself,  as  well  as  impres- 


sions on  wax  or  wafers.  With  the  exception 
of  official  seals,  a  scrawl,  or  other  mark  in- 
tended as  a  seal,  shall  be  held  as  such."  No 
distinction  is  made  in  this  statute  between 
the  seal  of  a  corporation  and  that  of  an  in- 
dividual. The  letters  "L.  S."  are  an  ab- 
breviation of  '*locus  sigilli,"  the  place  of  the 
seal;  and  it  has  been  said  that  they  are 
"usually  Inserted  within  brackets  in  copies 
of  documents  to  indicate  the  position  of  the 
seal  in  the  original.**  Century  Dictionary.  A 
clerk,  in  recording  a  deed  of  a  corporation 
on  which  a  seal  is  impressed,  probably  would 
not  often  attempt  to  make  an  exact  reproduc- 
tion of  the  seal,  with  all  the  insignia,  marks, 
or  emblems  which  might  be  upon  it  It 
would  hardly  be  held  that  his  inability  to 
do  so  would  destroy  the  right  to  introduce 
certified  copies  of  such  deeds.  But,  treating 
the  copy  as  in  this  respect  identical  with  the 
original,  it  is  a  matter  of  common  knowledge 
that  these  letters,  with  the  inclosing  parenthe- 
ses or  brackets,  are  often  used  in  this  state, 
at  least  by  Individuals,  as  a  seal,  without 
more.  Numerous  Instances  of  such  use  ai>- 
pear  in  the  Reports  of  this  court  The  deed 
reciting  that  the  seal  was  attached,  these  let- 
ters, with  the  inclosing  parentheses,  follow- 
ing the  signatures,  were  apparently  intended 
as  a  seal. 

In  Johnston  t.  Crawley,  25  Ga.  310,  71  Am. 
Dec.  173,  it  was  held  that  if  an  agent  of  a 
corporation  has  authority  to  execute  a  mort- 
gage, and  affixes  thereto  anything  which  the 
law  recognizes  as  a  seal  when  affixed  by  a 
natural  person,  it  will  be  a  good  execution 
presumptively  by  the  corporation.  The  seal 
there  held  to  be  sufficient  was  the  same  as 
that  now  under  consideration.  In  the  opin- 
ion it  was  said:  "If  they  adopt  a  seal  dif- 
ferent from  their  corporate  seal  for  a  special 
occasion,  or  if  they  have  no  corporate  seal, 
the  seal  adopted  is  the  corporate  seal  for  the 
time  and  the  occasion.  If  a  corporate  body 
choose  to  adopt  a  scroll  as  their  common 
seal,  why  may  it  not  do  it?  It  cannot,  at 
common  law,  because  a  scroll  cannot,  by  that 
law,  be  a  seaL  But  a  scroll  is  made  a  seal 
by  statute  in  this  state,  and  there  Is  no  rea- 
son why  it  may  not  be  adopted  by  a  corpo- 
ration here,  either  as  a  common  seal,  or  as 
a  seal  for  a  special  purpose."  See,  also  Jones 
V.  Bsell,  134  Ga.  553  (3),  68  S.  B.  303 ;  Nel- 
son v.  Spence,  129  Ga.  35,  58  8.  B.  697;  New 
York  life  Ins.  Co.  ▼.  Rhodes,  4  Ga.  App.  25, 
60  S.  B.  828;  American  Investment  Co.  v. 
Cable  Company,  4  Ga.  App.  106,  60  S.  B. 
1037 ;  Powell  on  Actions  for  Land,  |  221.  In 
other  states  the  strictness  for  common-law 
rule  as  to  corporate  seals  has  been  relaxed 
either  by  statute  or  by  Judicial  construction. 
Angell  ft  Ames  on  Corp.  (11th  Ed.)  i  226; 
Brown  v.  Cohn,  85  Wis.  1,  54  N.  W.  1101, 
20  L.  B.  A  182,  and  citations;  Mill  Dam 
Foundry  v.  Hovey,  21  Pick.  (Mass.)  417; 
Beynolds  v.  Glasgow  Academy,  6  Dana  (Ky.) 
37;  Phillips  V.  Coffee,  17  IlL  154»  63  Am.  Dec. 
357. 
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[4]  4»  5.  tTnder  the  slxtli  section  of  the 
act  of  1874  (Acts  1874,  p,  105),  the  protlslon 
for  the  publishing  of  an  advertisement  for  a 
prescribed  time  and  in  the  prescribed  man- 
ner, before  the  issuance  of  an  execution 
against  a  lot  of  wild  or  unimproved  land, 
was  mandatory.  This  Is  made  plain  by  the 
seventh  section,  which  declares  that,  "on  the 
expiration,  of  the  time  of  advertisement,  the 
Comptroller  General  shall  issue  execution 
against  all  unimproved  or  wild  lands  not 
returned  for  state  and  county  tax."  The  ad- 
vertising of  the  notice  calling  on  the  owners 
to  come  forward  and  give  in  and  pay  the  tax 
was  a  necessary  step  precedent  to  the  issu- 
ing of  executions.  The  tim^  for  which  such 
advertisement  should  be  made  was  changed 
by  the  act  of  March  2,  1875  (Acts  1875,  p. 
119),  from  30  days  to  once  a  week  for -4 
weeks.  [S]  An  execution  issued  without  such 
advertisement  was  illegal.  [8]  If  the  adver- 
tisement was  duly  made,  mere  delay  for  two 
or  three  years  in  issuing  the  execution  for 
the  t^x  for  a  cert;ain  year  would  not  render 
it  invalid.  But  if  the  (comptroller  General 
delayed  for  several  years,  and  then  issued  an 
execution  for  a  single  sum  as  Including  tax- 
es for  three  years,  and  an  advertisement  had 
been  made  for  two  of  them,  but  not  for  the 
third,  the  execution  for^the  single  sum  thus 
spught;  to  be  summarily  enforced  was  In- 
valid. 

(01  6.  The  acts  above  cited  required  that 
the  advertisement,  calling  on  the  owners  of 
milmproved  or  wild  la^n^s  to  come .  forward 
and  give  in  and  pay  the  taxes  thereon,  should 
be  published  "in  one  newspaper  at  the  capital 
of  the  state"  once  a  week  for  4  week&  The 
evidence  showed  that  the  same  company  pub- 
Mflhed  a  dally  and  a  weekly  paper,  or  a  daily 
akid  weekly  edition  of  a  paper,  which  were 
referred'  to  in  the  evidence  as  the  Atlanta 
Dally  C^mstttution  and  the  Atlanta  Weekly 
Constitution ; .  that  there  were  separate  sub- 
scription lists  and  Separate  advertising  ac- 
counts for  the  two  papers,  although  the  eame 
persons  had  authority  to  contract  for  ad- 
vertisements in  either  and  to  employ  agents 
for  >  both ;  *  that  very  few,  if  any,  x>6^onB 
were  subscribers  for  both  papers ;  that  the 
weekly  piaper  wa^  largely;  though  not  entire- 
ly, made  up  of  news  matter  compiled  from 
the  columns  of  the  dally,  but  that  in  other 
respects-  the  two  papers  were  treated  as  dis- 
t&ict ;  and  that  weekly  editions  of  daily 
newspapers  generally  circulatie  In  rural  dis- 
tricts. It  was  shown  that  the  advertise- 
ments In  regard  to  the  land  in  controversy 
were  published  in  the  Atlanta  Dally  0>n- 
stltution  on  August  31  and  September  7, 1877, 
and  In  the  Atlanta  Weekly  Constitution  on 
Septfember  11th  and  18th.  * 

One  question  was  whether  this  wad  a  suf- 
ficient'compliance  with  the  law.  In  Hull  v. 
Chicago,  etc.,  R.  Co.,  21  Neb.  371,  32  N.  W. 
162,  it  was  held  that  a  similar  publication 
of  a  notice  of  an  intention  to  exercise  the 


right  of  eminent  'domain  in  the  condemna- 
tion of  the'  real'  estate  of  a  nonresident  was 
not  legal,  and  that  proceedings  dependent 
thereon  for  the  purpose  of  Jurisdiction  were 
void.  In  the  opinion  Reese,  J.,  stated  that 
the  statute  required  the  condemning  corpora- 
tion to  give  four  weeks'  notice  to  the  land- 
owner **by  publication  four  consecutive  weeks 
in  some  newspaper  published  in  the  county** 
where  the  real  estate  sought  to  be  appraised 
was  situated.  He  then  said :  "Did  the  ptib- 
lication  referred  to  comply  with  this  require- 
ment of  law?  Clearly  not  As  well  might 
the  publication  have  been  in  four  'different 
and  separate'  newspapers  as  in  two.  The 
fact  that  the  papers  were  published  by  the 
same  publishing  company  could  have  no  bear- 
ing upon  the  question."  In  Tully  v.  Bauer^ 
52  Cal.  487,  it  was  held  that,  "when  a  statute 
requires  that  the  delinquent  tax  list,  to-' 
gether  with  the  time  and  place  of  sale  of  the 
property  for  the  delinquent  tax,  shall  be 
published  in  a  paper  In  the  city  or  county ,^ 
or  in  a  suppleQient  to  such  paper,  such  list,' 
time,  and  place,  if  published  In  a  supplement^, 
must  be  published  in  one  the  circulation  of 
which  is  coextensive  with  that  of  the  paper 
both  in  and  out  of  the  city  and  county."  Ad- 
vertisements of  this  character  precedent  to- 
assessing  taxes  a^e  matters  of  statutory  re- 
quirement, and  must  be  made  as  the  statute 
prescribes.  27  Am.  &  Eng.  Enc.  Iaw  (2d  Ed.) 
826;  Ronkeridorff  v.  Taylor's  Lessee,  4  Pet. 
349,  7  L.  Ed.  882 ;  Bussey  y.  Leavitt,  12  Me. 
378. 

The  decision  in  Bentley  ▼.  Shingler,  111 
Ga.  780,  36  S.  E.  935,  was  cited  as  holding- 
that  an  advertisement  similar  to  the  one 
made  In  the  present  case  was  sufficient.  But 
no  question  was  there  raised  As  to  publish- 
ing the  advertisement  for  a  part  of  the  time 
in  a  daily  and  partly  in  a  weekly  newspaper. 
The  ruling  made  was  that  a  statutory  re- 
quirement, that  a  given  advertisement  shall 
be  published  in  a  designated  pax)er  ''once  a 
week  for  four  weeks"  before  a  particular 
thing  can  lawfully  be  done,  was  complied 
with  if  the  advertisement  was  inserted'  in- 
that  paper  4  times  in  as  many  separate  con- 
secutive weeks,  and  the  first  Insertion  was^ 
made  in  an  issue  of  the  paper  published  28^ 
or  more'  days  before  the  thing  In  question' 
was  done.  '  ' 

In  the  hrlef  of  counsel  for  defendant  In; 
error  it  was  stated  broadly  that,  if  th^  pro- 
ceeding involved  in  the  present  case  was: 
held  to  be  invalid,  this  would  overrule  for- 
mer decisions '  holding  similar  titles  valid. 
No  decision  of  this  court  was  cited  in  which* 
the  grounds  upon  which  we  hold  this  pro-' 
ceeding  invalid  were  advanced  and  deter-^ 
mined,  and  we  know  of  none.  The  act  of 
1874,  as  amended  by  that  of  1875,  was  at- 
tacked as  unconstitutional.  But  the  point 
does  not  appear  to  have  been  passed  upon  in; 
the  trial  court 

Judgment  reversed.  All  the  Justices  con-^ 
cur.  •        - .  , 
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(136  Ga.  254) 

COBB  ▼.  HALL  «t  ftl. 
(Supreme  Court  of  Georgia.     Ma^  10»  1011.) 

(Bjfllahus  hy  th€  Court.) 

L  Appeal  and  Sbaob  (f  588*)— Motion  fob 
New  Tbiai/— Brief  of  Bvidbnce— Record. 
The  approved  brief  of  evidence,  which  was 
considered  on  the  bearing  of  the  motion  for  a 
new  trial,  couvtituted  a  part  of  the  record  in 
the  case,  although  not  filed  after  tihe  hearing 
and  judgment  on  the  motion,  within  the  time 

Erescribed  by  the  judge's  order,  but  before  the 
ill   of   exceptions  was  sued  oot.— Mitchell   v. 
Masury,  132  Ga.  300,  64  S.  Ik  275. 

[E3d.  Note.— For  other  jcaaes,  aee  Appeal  and 
Error,  Dec  Dig.  |  6SS.*J 

2.  Chattbi.    Mortgages    (§    140»)— Widow's 

SUPi»ORT  —  PBIOBITY     of    PUBOHASE-MpNET 

Mobtgage. 

Where  C.  purchased  four  mules  on  credit, 
and,  being  unable  to. pay  for  them,  agreed  with 
H.  that,  if  the  latter  would  pay  the  purchase 
price,  together  with  the  purchase  price  of  four 
other  mules  which  C.  desired  to  buy,  the  title 
to  the  eight  mules  should  be  in  H.,  and  that  C. 
would  give  H.  a  mortgage  on  them  all  to  secure 
the  payment  of  their  purdiaae  money,  and  .such 
agreement  was  fully  executed.  H.  became  the 
vendor  of  C,  within  the  purview^ of  the  act  of 
August  17,  1903  (Acts  1903,  p.  70),  .  for  the 
eight  mules,  and  the  mortgage  given  to  him  on 
them  by  C.  would  be  such  a  pmrchase-oKKney 
mortgage  as  ^contemplated  by  the  act  men- 
tioned. 

[£d.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ff  237,  238;  Dec  Dig. 
I  140.*T 

3.   CHATlttL   MOBXGAOBS  <f  140*)-«EIZBCUTZON 

— Pbiobitt  of  Lien. 

A  mortgage-  on  ten  described  mules,  which 
contained  a  recital,  following  the  description^ 
''This  mortgage  and  note  is  given  for  the  pur- 
chase money  of  the  above  last  described  mulies," 
referred  to  all  of  the  mules  described  in  the 
mortgage,  and,  so  cfons trued,  sufficiently  com- 
plied with  the  provisions  of  the  act  of  August 
17,  1903  <AcU  1903,  p.  76),  requiring  that  a 

Surchase-money  mortgage-  on  personalty,  in  or- 
er  to  be  superior  to  a  year's  support  in  such 
property,  shall  expressly  state  that  the  mort- 
gage was  executed  and  delivered .  for  the  pur- 
pose of  securing  the  debt  for-  anch  purchase 
money. 

[Bid.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec  Dig.  |  140.*] 

4,  Chattel  Mobtqaqes  <fi  IS^^V-^Wttnesses 
(I  150*)— Tbansaction  with  Pi&bson  Since 

DECEASED— ClAIKANT    AGAINST    ESTATE. 

Where  a  1)ill  to  marshal  assets  was  filed 
by  the  administrator  of  the  mortgagor,  and 
there  were  conflicting  daims  in  regard  to  the 
morl^^ged  property,  the  widow  claiming  under 
a  judgment  for  a  year's  support,  the  mortgagee 
claiming  under  the  mortgage,  and  a  third  person 
claiming  to  be  the  owner  of  two  of  the  mules 
covered  by  the  mortgage,  and  one  question  in 
controversy  was  whether  in  fact  the  mortgage 
was  given  for-  the  purchase  money  of  the  mules, 
as  recited,  it  was  competent  for  the  mortgagee 
to  introduce  evidence  to  show  that  in  fact  the 
secured  debt  wa«^  for  the  purchase  money  of 
eight  of  the  ten  mules. 

(a)  In  such  a  case  the  mortgage  creditor  was 
a  competent  witness,  as  against  the  wido^,  to 
testify  in  regard  to  transactions  between  him- 
self and  the  Intecrtate,  touching  things  material 
to  the  issue  on  trial;  it  appearing  from  recitals 
in  the  bill  of  exceptions  that  all  other  issues 
had  been  adjusted  and  settled,  except  those  be- 
tweeB  the  widow,  the  mortgagee,  and  the  claim- 
ant, and  these  being  segregated  by  consent,  the 


I  estate  not  being  interested  in  the  remilt|  and 
no  objection  to  the  competency  of  the  witness 
being  made  on  behalf  of  the  administrator,  but 
such  objection  being  made  only  on  behalf  of  the 
widow.  Gunn  v.  Pettygrew,  93  Ga.  327,  20  S. 
E.  828;    av.  Code  1910,  §  6858. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  I>ec.  Dig.  |  157;*  Witnesses,  Cent. 
Dig.  §{  653-^7;    Dec  Dig.  |  150.*] 

6u  Statutes    (§   115*)  •— Title   Gebkanb   to 
Subject. 

According  to  the  decision  rendered  in  the 
case  of  Smith  v.  Bohler,  72  Ga.  546,  and  fol- 
lowed in  the  case  of  Morris  v.  State,  117  Ga. 
1,  43  S.  E.  368,  the  act  of  1003,  referred  to 
in  the  preceding  notes,  was  not  violative  of  the 
provisions  of  article  3,  |  1,  par.  8,  of  the  Con- 
stitution of  the  state  of  Georgia,  which  pro- 
vides that  **no  law  or  ordinance  shall  pass 
which  ♦  ♦  •  contains  matter  different  from 
what  is  expressed  in  the  title  thereof.** 

[Ed.  Note.— ^t'or  other  cases,  see  Statutes, 
Cent  Dig.  §§  150,  151;   Dec  Dig.  §  Il6**l 

6.  Dibection  op  Vebdict— Pubohabe-Monet 

MOBTOAOE-^ETipENCE. 

The  uncontradicted  evidence  demanded  a 
yerdict  that  the  lien  of  Hall,  the  mortgagee,  on 
the  eight  mules  for  their  purchase  money,  was 
superior  to  the  lien  of  the  judgment  in  favor 
of  the  widow  for  a  gear's  support,  and  the 
court  did  not  err  in  directing  such  a  verdict. 

7.  Tbiai«  (I  143*)  —  Issues  —  Submission  to 

JUBY. 

On  another  issue  between  the  widow  and 
W.  T.  G.  Cobb,  who  claimed  title  absolutely  to 
the  first  two  mules  mentioned  in  the  mortgage, 
ba4Sied  on  the  contention  that  they  were  never 
the  property  of  the  intestate,  but  were  the  prop- 
erty of  the  claimant,  the  evidence  was  con-> 
flicting,  and  it  was  erroneous  to  direct  a  verdict 
in  favor  of  the  claimant.  - 

{Ed.  Note.— For  other  cases,  see  TriaU  Gent. 
Dig.  §{  342,  343;  Dec.  Dig.  {  143.*] 

.  Error  f  com  Superlpr  Court,  Early  County ; 
W.  C.  WorriU,  Judge. 

•  Action-  by  Byron  Collins,  as  administrator 
of  the  estate  of  J.  E.  Cobb,  deceased,  to 
marshal  the  assets  of  the  estate,  in  wbidi 
Mrs.  M.  <X  Cobb,  widow  of  the  deceased^ 
W.  A.  Hall»  a  mortgage  creuitor,  and  W.  T. 
G.  Cobb,  a  claimant  to  certain  property  al- 
leged to  belong  to  the  deceased,  Intervened. 
A  verdict  was  directed  against  Mrs.  Cobb,  in 
favor  of  the  otber  claimants,  and  she  brings 
error.    Affirmed. 

Byron  Collins,  as  administrator  of  the  es^ 
tate  of  J.  £.  Cobb,  deceased,  instituted  suit 
to  marshal  the  assets  of  the  estate,  and  to 
compel  certain  interested  parties  to  inter- 
t)lead.  Among  those  who  Interpleaded  were 
Mrs.  M.  C.  Cobb,  the  widow  of  deceased,  W. 
A.* Hall,  a  mortgage  creditor  of  the  deceas- 
ed, and  W.  T.  G.  Cobb,  a  claimant  to  certain 
of  the  property  of  deceased.  Before  the 
trial  the  claims  of  all  parties  were  adjusted, 
and  Issues  relating  thereto  were  eliminated 
ftom  the  case,  except  as  to  the  parties  above 
mentibned.  The  property  in  dispute  between 
them  consisted  of  ten  mules,  being  ttie  only 
property  left  in  the  hands  of  the  Adminis- 
trator. A  statutory  year's  support  liad  been 
set  apart  to  the  widow,  for  |650  In  money, 
together    with    certain    personal    property' 
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She  asserted  the  priority  of  the  lien  of  this 
judgment  on  all  of  the  ten  mnles  in  question. 
W.  A.  Hall  held  a  mortgage  in  his  favor, 
executed  by  the  intestate,  which  described 
all  of  the  ten  mules,  and  inmiediately  fol- 
lowing the  description  recited:  "This  mort- 
gage and  note  is  given  for  the  purchase  mon- 
ey of  the  above  the  last-described  mules.". 
He  asserted  this  mortgage,  contending  that  it 
was  a  purchase-money  mortgage,  as  contem- 
plated by  the  act  of  August  17,  1903  (Acts 
1903,  p.  76),  as  to  the  last  eight  mules  de- 
scribed therein,  and  that  its  lien  was  entitled 
to  priority  over  the  lien  of  a  judgment  in 
favor  of  the  widow  for  a  year's  support,  but 
abandoned  any  claim  of  lien  on  the  first  two 
mules  referred  to  in  the  mortgage.  W.  T. 
G.  Cobb  set  up  and  contended  that  the  two 
mules  drst  described  in  the  mortgage  were 
purchased  by  himself  from  a  dealer  in  live 
stock,  and  that  they  had,  never  been  the 
property  of  the  intestate,  and  consequently 
were  not  subject  either  to  the  lien  of  the 
judgment  for  a  year's  support  or  to  the  lien 
of  the  mortgage  above  referred  to. 

All  others  having  been  eliminated,  as  be- 
fore stated,  these  were  the  only  issues  dealt 
with  on  the  trial.  After  the  introduction  of 
evidence,  the  judge  directed  a  verdict  against 
Mrs.  Cobb,  and  in  favor  of  each  of  the  other 
parties,  which,  in  effect,  found  that  the 
mortgage  of  Hall  was  a  purchase-money 
mortgage,  as  contemplated  by  the  act  of 
1903,  and  that  its  lien  was  superior  to  the 
lien  of  Mrs.  Cobb  for  a  year's  support  as  to 
the  last  eight  mules  described  in  the  mort- 
gage, and  that  W.  T.  G.  Cobb,  rather  than 
the  estate  of  J.  T.  Cobb,  was  the  real  owner 
of  the  two  mules  first  mentioned  in  the 
mortgage.  Mrs.  Cobb  filed  a  motion  for  a 
new  trial,  on  general  and  special  grounds,  in 
the  latter  of  which  she  complained  that  the 
court  erred  in  rulings  on  the  admissibility 
of  evidence,  and  in  misconstruing  and  mis- 
applying the  act  of  August  17,  1903  (Acts 
1903,  p.  76),  thereby  raising  the  questions 
ruled  on  in  the  second  and  third  headnotes, 
anu  In  holding  that  the  act  was  not  violative 
of  article  3,  f  7,  par.  8,  of  the  Constitution 
of  Georgia,  which  provides  that  "no  law  or 
ordinance  shall  pass  which  •  •  ♦  con- 
tains matter  different  from  what  is  express- 
ed in  the  title  thereof,"  and  in  directing  a 
verdict  in  favor  of  the  other  parties. 

The  motion  for  new  trial  was  filed  during 
the  term  at  which  the  verdict  was  render- 
ed, and  contained  a  provision  which,  in  ef- 
fect, allowed  the  movant  until  the  hearing, 
wh^iever  it  might  be,  to  prepare  and  present 
for  approval  a  brief  of  the  evidence,  and  au- 
thorized the  judge  to  enter  his  approval  at 
any  time,  either  in  term  or  vacation,  and  if 
the  hearing  should  be  in  vacation,  and  the 
brief  of  evidence  had  not  been  filed  in  the 
clerk's  office  before  the  date  of  the  hearing, 
"said  brief  of  evidence  may  be  filed  in  the 


clerk's  office  at  any  time  within  ten  days 
after  the  motion  Is  heard  and  determined." 
The  hearing  did  not  take  place  at  the  time 
stated  In  the  original  motion,  but  was  post- 
poned and  had  in  vacation  on  the  21st  day 
of  January,  1910.  The  brief  of  evidence  was 
approved  at  the  hearing,  which  was  held  in 
a  different  county  from  that  in  which  the 
suit  was  pending,  but  was  not  filed  in  the 
office  of  the  clerk  until  February  3d,  being 
more  than  ten  days  after  the  hearing  of  the 
motion,  but  before  the  certification  of  the 
bill  of  exceptions  on  February  4th.  In  the 
Supreme  Court  it  was  insisted  by  the  defend- 
ants in  error  that  there  was  no  proper  brief 
of  evidence,  because  it  was  not  filed  in  the 
clerk's  office  in  terms  of  the  order  extending 
the  time  for  such  filing,  and  that  no  assign- 
ments of  error  should  be  considered  which 
depended  upon  the  evidence. 

R.  H.  Sheffield  and  Pope  &  Bennet,  for 
plaintiff  in  error.  Glessner  &  Park  and  Pat- 
tie  &  Glessner,  for  defoidants  in  error. 

ATKINSON,  J.  Judgment  in  favor  of  W. 
A.  Hall  affirmed ;  in  favor  of  W.  T.  G.  Cobb 
reversed.    All  the  Justices  concur. 


(136  Oft.  SCO 
GRIFFETH  v.  STATE. 
(Supreme  Court  of  Georglal     May  9,  1911.) 

(SyUahuM  hy  the  OouriJ 

Review  on  Appeai<. 

The  only  assignment  of  error  is  that  the 
court  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  for  a  new  trial,  which  motion 
contained  only  the  general  grounds  that  the  ver- 
dict was  contrary  to  law  and  to  the  evidence, 
and  was  without  evidence  to  support  it.  The 
evidence  was  sufHclent  to  authorisse  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Oconee  Coun- 
ty; 0.  H.  Brand,  Judge. 

Frank  Griffeth  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

W.  M.  Smith  and  Geo.  0.  Thomas,  for 
plaintiff  in  error.  Clifford  Walker,  Sol.  Gen., 
and  H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

HOLDEN,  J.  Judgment  affirmed.  All  tho 
Justices  concur. 


(136- Gft.  153) 

MEADOWS  et  al.  v.  BOARD  OF  EDUCA- 
TION OF  PAULDING  CJOUNTY  et  aL 

(Supreme  Court  of  Georgia.     April  12,  1911.) 

(8yllabu9  by  th^  OouriJ 
1.  Schools  and  School  Distbicts  (I  68*)-^ 

COUNTT    BOABD     OV    BDUOATION— JUBIBDIO- 
TION. 

The  policy  of  the  Legislature,  as  dedared 
in  the  several  enactments  relating  to  the  estab- 
lishment, maintenance,  and  control  of  the  public 
schools  of  a  county,  is  to  devolve  on  the  county 
board  of  education  supervision  of  the  schools  and 
the  duty  of  administering  the  school  law.     To 
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that  end  the  coanty  board  of  education  Is  con- 
stituted a  special  tribunal  for  hearing  and  de- 
termining any  matters  of  local  controversy  in 
the  administration  of  the  school  law,  with  a 
right  of  appeal  to  the  state  school  oommissioner 
and  the  state  board  of  edncation.  Where  a 
county  is  laid  off  into  school  districts  under  the 
act  of  1900  (Acts  1906,  p.  66),  and  a  contro- 
versy arises  as  to  the  location  of  the  school  site 
In  a  particular  district,  this  controversy  is  de- 
terminable by  the  special  tribunal  fixed  by  law, 
▼is.,  the  county  board  of  education,  and  a  court 
of  equity  will  not  usurp  jurisdiction,  but  will 
remand  the  parties  to  their  legal  remedy. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  i  68.*] 

2.  ScHooi^  AND  School  Districts  Q  154*) 
— Attendance  —  County    Board  —  Disose- 

TION. 

Necessarily  the  county  board  of  education  is 
Tested  with  some  discretion  in  the  administra- 
tion of  the  school  law,  and^  where  neither  dis- 
trict has  adopted  the  provisions  of  the  school 
law  as  to  local  taxation,  they  may  allow  pupils 
in  one  district  to  attend  a  school  in  an  adjoining 
district,  where  it  is  more  convenient  and  acces- 
sible to  them,  and  appropriate  the  proportionate 
share  of  the  public  school  fuAd  to  wnich  such 
children  are  entitled  to  the  support  of  the 
school  which  they  actually  attend.  Their  ac- 
tion is  not  illegal  in  this  respect,  and  any  com- 
plaint as  to  its  propriety  must  be  made  to  the 
county  board  of  education. 

[Bid.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  S  154.*] 

3.  Injunction  (§  135*)  —  Official  Action— 

DiBCBETION. 

The  court  did  not  abuse  Its  discretion  in 
refusing  a  temporary  injunction  in  this  case. 

[Ed.  Note.— For  other  cajses.  see  Injunction, 
Gent  Dig.  §  304 ;   Dec  Dig.  $  135.*] 

Brror  from  Superior  Court,  Pauldiog  Coun- 
ty;  Gea  Ix  Bell,  Judge. 

Suit  by  J.  M.  Meadows  and  others,  as 
trustees  of  the  Brownsyille  School  District, 
against  the  Board  of  Bducatlon  of  Paulding 
County  and  others.  From  a  judgment  deny* 
ing  a  temporary  Injunction,  complainants 
bring  error.    Affirmed. 

J.  S.  James,  for  plaintiffs  In  error.  W. 
R  Spinks  and  J.  J.  Northcutt,  tor  defendants 
In  error. 

BYANS,  P.  J.  The  county  of  Douglas  was 
laid  out  into  school  districts,  agreeably  to 
the  provisions  of  the  act  approved  August 
21,  1906  (Acts  1906,  p.  66).  The  district  In 
the  extreme  southeastern  comer  of  the  coun- 
ty was  called  **BrownsTilIe  District,*'  and 
the  district  Immediately  north  of  It  was 
known  as  the  ''Granger  District*'  At  the 
time  the  county  was  laid  out  Into  school 
districts  there  were  two  schools  In  operation 
In  the  territory  embraced  in  the  Browns* 
▼llle  district,  known,  respectively,  as  **Beth- 
el'*  and  "Brownsville**  schools.  These  school- 
houses  were  about  1%  miles  apart  The 
county  board  of  education  adopted  a  res- 
olution, proposing  to  the  patrons  of  the 
Brownsville  school.  If  they  would  make  such 
repairs  and  additions  to  the  schoolhouse  as 
would  favorably  compare  with  the  one  at 
Bethel,  that  the  school  for  the  Brownsville 


district  would  be  located  At  the  Brownsville 
schoolhouse.  Certain  repairs  were  made  by 
the  patrons  of  the  Brownsville  schoolhouse. 
The  board  of  education  appointed  a  com- 
mittee to  examine  these  Improvements,  which 
committee  reported  to  the  board  that  the 
repairs  were  not  of  a  character  as  made  it 
eciual  to  the  accommodations  offered  by  the 
schoolhouse  at  Bethel;  whereupon  the  board 
of  education  passed  a  resolution  locating 
the  school  for  the  Brownsville  district  at 
the  Bethel  schoolhouse.  Certain  trustees 
were  elected  for  the  district  and  recognized 
by  the  board  of  education  as  being  elected 
pursuant  to  the  provisions  of  the  McMichael 
act.  The  school  was  opened  in  the  Bethel 
school  district  and  some  15  pupils  from  the 
Granger  district  were  allowed  to  attend  this 
school,  and  the  proportionate  part  of  the 
school  fund  to  which  these  children  were 
entitled  was  allowed  to  go  in  support  of 
the  Bethel  school.  Whereupon  certain  per- 
sons, alleging  themselves  to  be  the  trustees 
of  the  Brownsville  and  Granger  districts, 
and  certain  patrons  of  each  district  brought 
their  petition  against  the  board  of  education, 
the  county  school  commissioner,  and  certain 
other  patrons  of  the  two  districts,  praying 
that  the  defendants  be  enjoined  from  locat- 
ing the  school  at  Bethel,  and  also  from 
using  any  part  of  the  fund  derivable  from 
the  public  school  money  In  support  of  the 
school  maintained  at  Bethel.  The  grounds 
urged  against  the  location  of  the  school  of 
the  Brownsville  district  at  Bethel  were  that 
the  Brownsville  schoolhouse  was  nearer  the 
geographical  center  of  the  district,  and  more 
accessible  to  all  of  the  school  children  in 
that  district  and  that  on  account  of  the 
attendance  of  the  pupils  from  the  Granger 
district  upon  the  Bethel  school,  and  the  di- 
version from  the  Granger  school  of  the  pro- 
portionate part  of  the  school  fund  to  which 
these  children  were  entitled,  consequent  up- 
on their  attendance  at  the  Bethel  school,  the 
Granger  school  was  so  reduced  in  numbers 
that  the  school  could  not  be  maintained  all 
the  year  without  supplemental  support  from 
the  patrons  of  the  Granger  school.  The  de- 
fendants demurred  to  the  petition,  on  the 
ground  that  the  plaintiffs  had  an  ample  rem- 
edy at  law,  and  also  answered  that  they 
had  duly  located  the  Bethel  school,  with 
due  reference  to  the  geographical  center  of 
the  district  and  with  reference  to  the  ac- 
cessibility of  all  of  the  children  of  that  dis- 
trict. They  also  set  up  that  the  pupils  of 
the  Granger  district  were  allowed  to  at- 
tend this  school  because  of  its  convenience 
to  the  pupils  of  the  Granger  district  living 
within  close  proximity  to  the  Bethel  school. 
The  case  came  on  to  be  heard  on  an  inter- 
locutory injunction,  and  the  evidence  before 
the  judge  respecting  the  main  contentions 
of  the  parties  was  conflicting.  The  court 
dissolved   the   temporary   restraining   order 
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and  refused  an  Injunction,  and  exception  Is 
taken  to  this  Judgment 

[1]  The  adoption  of  tbe  McMichael  school 
law  was  a  forward  step  in  the  movement 
for  the  development  of  the  common  schools 
of  this  state.  The  scheme  comprehended 
two  general  features— one  embracing  the  lo- 
cation and  definition  of  the  school  districts, 
and  the  administration  and  government  of 
the  schools  therein;  and  the  other  concern- 
ed the  method  of  raising  revenue  by  taxa- 
tion for  the  support  of  the  schools.  Dolvin 
V.  Lewis,  131  Ga.  29,  61  S.  B.  913.  It  was 
not  the  intention  of  the  act  of  1906,  known 
as  the  "McMichael  Act,"  to  repeal  the  exist- 
ing laws  respecting  the  administration  of 
the  school  system,  except  when  in  direct 
conflict  Indeed,  the  act  so  expressly  de- 
clares. Hodges  V.  Talbert  135  Ga.  253,  69 
S.  £L  103.  The  legislative  policy,  as  declar- 
ed in  these  enactments  respecting  the  ad- 
ministration of  the  school  law,  was  to  de- 
volve the  responsibility  for  the  proper  ad- 
ministration of  the  school  law  upon  the 
county  board  of  education,  so  as  to  give 
that  board  ample  power  to  effectually  ad- 
minister the  school  laws  within  their  Juris- 
diction. Pursuant  to  this  policy  it  was  en- 
acted that:  "The  county  board  of  education 
shall  constitute  a  tribunal  for  hearing  and 
determining  any  matters  of  local  contro- 
versy In  reference  to  the  construction  or 
administration  of  the  school  law,  with  pow- 
er to  summon  witnesses  and  take  testimony^ 
if  necessary;  and  when  they  have  made  a 
decision,  said  decision  shall  be  binding  up- 
on the  parties,  Eilther  of  the  parties  shall 
have  the  rigbit  to  appeal  to  the  state  school 
commissioner;  said  appeal  shall  be  made 
through  the  county  commissioner  in  writ- 
ing," etc  Pol.  Code  1910,  i  1485.  The  tri- 
bunal thus  provided  for  is  a  court  of  limit- 
ed Jurisdiction,  and  was  designed  to  deter- 
mine such  controversies  as  are  preseiited 
by  this  case.  If  the  county  board  has 
improperly  located  the  school  site  in  the 
Brownsville  district,  the  complaining  par- 
ties are  afforded  a  right  to  be  heard  before 
the  board  sitting  as  a  court;  and  if  that 
board,  upon  the  testimony  submitted,  decides 
against  the  complainants,  they  are  given 
the  right  of  appeal  to  the  state  school  com- 
missioner and  tbe  state  board  of  education, 
as  provided  in  the  act  It  is  a  familiar  rule 
that  where  a  plain  and  ample  legal  remedy 
is*  given,  there  is  no  occasion  to  resort  to 
equity.  If  the  special  tribunal  constituted 
by  the  Legislature  for  the  determination  of 
controversies  arising  out  of  the  school  law 
acts  within  Its  Jurisdiction,  and  not  oppres- 
sively or  arbitrarily,  its  decision  Is  biadlng 
upon  the  parties. 

[2]  There  is  no  pretense  in  this  case  that 
the  board  of  education,  in  the  location  of 
the  school  at  Bethel,  acted  either  arbitrarily 
or  without  the  limits  of  their  Jurisdiction. 


That  being  the  case^  especially  with  refer- 
ence to  the  location  of  the  school  at  Bethel, 
the  plaintiffs  must  pursue  the  remedy  point- 
ed out  in  the  statute.  It  will  be  borne  in 
mind  that  neither  the  Granger  nor  the 
Brownsville  district  has  adopted  the  provi- 
sions  of  the  McMichael  law  with  reference 
to  the  support  of  schools  by  local  taxation. 
Therefore  there  can  be  no  complaint  that 
the  money  of  any  taxpayer  is  being  divert- 
ed to  pay  for  the  support  of  the  school. 
The  specific  complaint  is  that  the  board  of 
education,  by  allowing  the  pupils  in  the 
Granger  district  to  thus  cross  the  line  to 
attend  the  Bethel  school,  is  giving  to  the 
Bethel  school  the  proportionate  part  of  the 
school  fund  to' which  these  children  from  the 
Granger  district  are  entitled,  and  as  a  re- 
sult the  attendance  lit  the  Granger  district 
is  reduced,  and  the  amount  derivable  from 
the  public  school  money  Is  to  that  extent 
diminished,  which  requires  an  increased  sup* 
plemental  support  to  the  common  school 
fund  to  run  the  Granger  school  during  the 
entire  year,  or  for  a  greater  period  than 
would  be  authorized  by  the  funds  obtained 
solely  from  the  public  school  money.  There 
is  nothing  in  the  various  provisions  of  the 
school  laws  which  prohibits  this  course. 
Clark  V.  Cllne,  123  Ga.  856,  51  S.  B.  617. 
Necessarily  the  control  and  management  of 
the  public  schools  must  be  left  largely  to  the 
discretion  of  the  county  board  of  education; 
and  when  this  discretion  is  etercised  with- 
in the  limits  of  their  Jurisdiction,  there  is 
no  ground  for  complaint. 

[31  The  denial  of  the  temporary  injunc- 
tion was  clearly  within  the*  discretion  of 
the  Jud^,  and  his  Judgment  is  affirmed.  All 
the  Justices  concur. 


(186  Otu  226) 

FIRST  NAT.  BANK  OF  BTOWAH,  TIBNN., 

V.  MESSBR. 

(Supreme  Court  of  Georgia.     April  14,  1911.) 


(Sylldbu9  ly  the  Court) 


tf 


1.  BiiXB  ANn  Notes  (i  287*)— "IwnoBsiciarwT. 

Indorsing  a  note  m  its  literal  sense  means 
writing  one's  name  on  the  bac\  of  the  note;  but 
where  the  payee  of  a  note,  payable  to  his  order, 
writes  bis  name  on  the  face  of  the  note  under 
the  name  of  the  malser,  and  delivers  tbe  note  to 
a  thiroperson,  such  signing  operates  to  transfer 
the  title  of  the  note  to  the  transferee,  so  as  to 
give  the  latter  a  right  to  maintain  a  suit  in  his 
own  name  against  tbe  maker. 

[E3d.   Note.— For  other   cases,,  see  Bills  and 
Notes,  Cent  Dig,  8  653;  Dec.  Dig.  fi  287.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3561-3566;  Vol.  8,  p.  7686.] 

2.  Bills  Am)  Notes  (8  481*)— Actions— Dk- 

7BNSB8. 

The  holder  of  a  negotiable  note  is  presamed 
to  be  such  bona  fide  and  for  value,  and.  unless 
the  defendant  negatives  one  or  both  of  these 
facts,  he  is  shnt  off  from  every  defense  which  he 
might  have  against  the  payee.  A  plea  to  a  suit 
by  an  indorsee  against  tbe  malcer,  averring  that 
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Bucfa  indorsee  took  the  note  with  the  ezpreos  an- 
derstanding  with  the  payee,  who  indorsed  it  in 
blank,  that  if  the  maker  failed  to  pay  the  same 
at  maturity  the  indorser  would  pay  it,  and  fur- 
ther averring  that  he  has  paid  out  a  certain 
sum  on  a  garnishment  judgment,  based  on  a 
judgment  against  the  payee,  who  was  the  in- 
dorser, set  out  no  defense,  and  should  have  been 
stricken  on  demurrer. 

[Ed.  Note.— 'For  other  oaaes,  see  BiUs  and 
Notes,  Dec  Dig.  f  481.^] 

E^rror  from  Superior  Court,  Fannin  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  ttie  First  National  Bank  of 
Btowah,  Tenn.,  against  J.  W.  Messer.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Reversed. 

McCroskey,  Peace  &  Kelso  and  Gober  & 
Griffin,  for  plaintiff  in  error.  O.  R.  Dupree 
and  T.  A.  Brown,  for  defendant  in  error. 

EVANS,  P.  J.  The  First  National  Bank 
of  Etowali*  Tenn.,  brought  rait  against  J. 
W.  Messer  to  recover  an  amount  fiUeged  to 
be  due  .on  a  note,  a  c<^y*of  which  was  at' 
tadied  to  the  petition.  From  this  copy  the 
note  appears  to  have  been  signed  by  J.  W. 
Messer,  and  was  payable  to  the  order  of  J. 
H.  Stafford.  The  payee's  name  appeared  to 
bave  been  signed-  on  the  face  of  the  note, 
immediately  beneath  the  signature  oi  the 
maker.  In  the  petition  it  was  alleged  that 
the  payee  liad  indorsed  the  note  to  the 
plaintiff.  The  defendant  filed  a  plea  aver- 
ring that  "be  expressly  denies  that  the  plain- 
tiff is. the  bona  fide  holder  of  said  note  with- 
out notice,  and  that  it  ever  purchased  said 
note  bona  fide  and  in  good  faith,  but  that 
the  same  was  taken  by  said  bank  with  the 
express  understanding  that,  if  said  note  was 
not  paid  by  defendant,  the  said  J.  H.  Staf- 
ford would  take  it  up  when  due,  without  loss 
to  the  bank,  the  plaintiff."  The  plea  then 
proceeded  to  aver  that  the  defendant  had 
been  garnished  by  Judgment  creditors  of  the 
payee,  and  garnishment  Judgments  had  been 
rendered  i^gainst  the  defeadant,  wUch  he 
liad  paid ;  and  he  prayed  that  he  have  credit 
on  the  note  for  the  amount  paid  on  the  gar- 
nishment judgments,  offering  to  pay  the  bal- 
ance due  on  the  note  into  court  The  plain- 
tiff demurred  to  the  sufficiency  of  the  plea, 
which  demurrer  was  overruled  by  the  court, 
a.nd  on  the  conclusion  of  the  plaintiff's  evi- 
dence a  nonsuit  was  awarded.  The  excep- 
tions are  to  the  grant  of  the  nonsuit  and  to 
the  overruling  of  the  demurrer  to  the  .plea. 

[1]  1.  Tlie  ordinary  and  usual  mode  of  in- 
-dorsing  a  negotiable  instrument  Is  to  write 
the  nan^  of  the  indorser  upon  the  back  of 
the  paper.  But  where  the  payee  writes  his 
name  on  the  face  of  the  note  under  the 
maker's  signature,  the  effect  is  to  transfer 
the  title  of  the  note  to  the  transferee,  and 
the  payee  becomes  liable  as  an  indorser. 
Perry  v.  Bray,  68  Ga.  293. 

[2}  2.  An  averment  In  a  pleading  is  to  be 


constmed  according  to  the  full  allegation. 
Though  the  plea  alleged  that  the  plaintiff 
was  not  a  bona  fide  holder,  yet  the  same 
sentence  containing  such  allegation  qualifies 
its  legal  effect  by  assigning  as  a  reason  why 
the  plaintiff  is  not  a  bona  fide  holder  that 
the  note  was  taken  by  the  bank  with  the  un- 
derstanding that,  if  it  was  not  paid  by  the 
maker,  the  indorser  would  pay  it  when  due 
without  loss  to  the  bank.  "In  ordinary  in- 
dorsements the  contract  of  the  indorser  is 
to  pay  the  money  if  the  parties  to  the  in- 
strument primarily  liable  thereon  fail  to  pay 
according  to  the  terms  thereof."  Civil  Code 
1910,  §  4279.  So  that  the  allegation  in  the 
^ea  is  tantamount  to  saying  that  an  in- 
dorsee is  not  a  bona  fide  holder  of  a  promis- 
sory note,  when  such  indorsee  acquires  the 
note  by  indorsement  from  the  payee  of  the 
note.  The  averment  of  fact  Is  the  contract 
of  Indorsement,  and  the  statement  of  its 
effect  is  but  the  erroneous  conclusion  of  the 
pleader.  The  plea  is  insufilcient  to  charge 
that  the  plaintiff  is  not  a  bona  fide  holder 
of  the  note  before  maturity,  so  as  to  let  in 
any  defense  (not  excepted  by  Civil  Code 
1910,  I  4286)  which  the  maker  may  have 
against  the  payee,  who  indorsed  the  note  to 
the  plaintiff.  ^'The  holder  of  a.  note  is  pre< 
sumed  to  be  such  bona  fide  and  for  value; 
if  eltner  fact  is  negatived  by  proof,  the 
defendants  are  let  in  to  all  their  defenses; 
such  presumption  Is  negatived  by  proof  of 
any  fraud  in  the  procurement  of  the  note." 
Civil  Code  1910,  §  4288.  Under  this  rule  the 
plea  was  insufficient  as  a  defense  to  the 
note,  and  should  have  be^u  je»tricken  on  de- 
murrer 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(136  a&.  fl.4) 

LAWSON  et  aL  v.  LYON. 
(Supreme  Court  of  Georgia.    April  1^  1911.) 

(Syllabus  hy  the  Court,) 

1.   INSIOTIAWCB  (I  797V6*)— ASSIONMBNTS  (§60*) 

—Parties  (|  84*)— Subjocts  of  ISaue  — 
Equitable  Assignment  of  Claim:  — Sub- 
ject OF  Injungtivs  Relief— Non  join  deb 
of  Parties. 

A  beneficiaiy  certificate  for  $1^50  was  is- 
sued by  the  Grand  Lodge  of  the  Brotherhood 
of  Railroad  Trainmen  to  a  member  of  a  local 
lodge.  Section  68  of  the  rules  of ,  the  lodge 
provided  that  the  Grand  Lodge  should  pay  to 
a  membet,  upon  named  conditions,  the  amount 
of  the  certificate  he  held  if  he  should  "suffer 
the  amputation  or  severance  of  an  entire  hand 
at  or  above  the  wrist  joint"  Section  70  of 
the-  rales  provided:  "All  claims  lor  disability 
not  coming  within  the  provision  of  section  68 
shall  be  held  to  be  addressed  to  the  systematic 
benevolence  of  the  Brotherhood,  and  shall  in 
BO  case  be  made  the  basis  of  legal  Hability  on 
the  part  of  the  Brotherhood.  £3very  such 
Claim  shall  be  referred  to  the  beneficiary  boanl, 
composed  of  the  President,  Assistant  President, 
and  General  Secretary  and  Treasurer,  who 
shall  prescribe  the  character  and  decide  as  to 
the  sufficiency  of  the  proofs  to  be  furnished  by 
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the  claimant;  and,  If  approved  by  said  board, 
the  claimant  shall  be  paid  an  amoant  equal  to 
the  full  amount  of  the  certificate  held  by  him, 
and  such  payment  shall  be  considered  a  sur- 
render and  cancellation  of  such  certificate,  pro- 
vided that  the  approval  of  said  board  shall  be 
required  as  a  condition  precedent  to  the  right 
of  any  such  claimant  to  benefit  thereunder, 
and  it  is  agreed  that  this  section  may  be  plead- 
ed in  bar  of  any  suit  or  action  at  law,  or  in 
equity,  which  may  be  commenced  in  any  court 
to  enforce  the  payment  of  any  such  claim.  No 
appeal  shall  be  allowed  from  the  action  of 
said  board  in  any  case;  but  the  General  Sec- 
retary and  Treasurer  shall  report  all  disap- 
proved claims  made  under  this  section  to  the 
board  of  insurance  at  the  next  annual  meeting, 
for  such  disj^osition  as  such  board  of  insurance 
shall  deem  just  and  proper."  The  hand  of  a 
member  holding  a  certificate  "was  cut  off  be- 
low the  knuckle  in  front  of  the  thumb,*'  and 
he  applied  to  the  Grand  Lodge  because  of  such 
injury  for  the  payment  After  the  claim  was 
approved  by  the  beneficiary  board,  the  holder 
ox  the  certificate  gave  to  one  who  purchased 
his  claim  to  the  extent  of  $750  an  order  for 
that  amount  on  the  Secretary  and  Treasurer  of 
the  Grand  Lodge.     Held: 

(a)  This  oraer  was  not  invalid,  on  the 
ground  that  the  claim  of  the  holder  of  the 
certificate  was  a  "bare  contingency  or  possi- 
bility" and  not  a  subject  of  sale. 

(b)  The  order  passed  to  the  holder  thereof 
at  least  an  equitable  assignment  of  the  claim 
to  the  extent  of  $750;  and  if  the  order  did  not 
divest  the  maker  thereof  of  the  legal  title  to 
his  claim  to  the  extent  of  $750,  the  latter 
could  not  rightfully  and  justly  collect  the  mon- 
ey paid  on  that  part  of  the  claim  for  which 
he  had  dyen  the  order. 

(c)  Where  tiie  holder  of  the  certificate  is 
insolvent,  he  may  be  enjoined  from  receiving, 
and  the  financier  of  the  local  lodge  may  be 
enjoined  from  paying  him.  any  money  that 
may  be  sent  by  the  Grand  Lodge  In  settlement 
of  the  claim  for  which  the  order  was  given. 

(d)  If  there  was  a  nonjoinder  of  necessary 
parties,  this  would  furnish  no  ground  for  re- 
versing the  grant  of  a  new  trial. 

[EM.   Note. — For  other  cases,  see  Insurance, 


84.»] 


rAdditional  Syllahiu  hf  Editorial  Staif.) 

2.  Appeal    and    Ebbob    (f    1078*)— Assign- 
ments OF  Ebbob— Abandonment. 

Where  an  assignment  of  error  is  not  re- 
ferred to  in  the  bnef  of  counsel  for  plaintiff 
in  error,  it  will  be  deemed  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4256-4261;  Dec.  Dig.  fi 
1078.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Alexis  A.  Lyon  against  Charles 
Lawson  and  another.  There  was  a  verdict 
for  defendants,  and  a  new  trial  granted,  and 
defendants  bring  error.    Afl3rmed. 

Alexis  A.  Lyon  brought  the  present  action 
against  Charles  Lawson  and  George  W.  Ly- 
on. The  last  named  was  made  a  party  be- 
cause he  was  the  financier  of  a  local  lodge 
throogb  whom  it  was  expected  payment 
woold  be  made  to  the  other  defendant  of  a 
claim  hereinafter  explained,  and  no  relief 
was  sought  against  him,  except  to  enjoin  him 
from  deUverlng  to  his  codef endant  any  check 


or  other  instmment  In  payment  of  the  claim. 
As  he  was  practically  a  nominal  defendant, 
to  whom  but  little  further  reference  will  be 
necessary,  the  plaintiff  will  be  referred  to 
as  Lyon  and  the  defendant  as  Lawson.  In 
brief,  the  case  made  by  the  allegations  of 
the  petition  was  that  Lawson  held  a  certifi- 
cate In  the  Brotherhood  of  Railroad  Train- 
men, and,  on  account  of  an  Injury  received, 
had  pending  against  Its  Grand  Lodge  a  claim 
on  account  of  total  and  permanent  disabil- 
ity amounting  to  $1,350.  At  the  solicitation 
of  Lawson,  Lyon  purchased  $750  of  this 
claim,  paying  Lawson  therefor  the  sum  of 
$250,  and  receiving  from  the  latter  an  as- 
signment of  the  claim  to  that  extent.  The 
details  of  the  transaction  will  more  fully  ap- 
pear from  the  agreed  statement  of  facts,  the 
evidence,  and  the  contents  of  certain  written 
documents  herein  below  set  out  It  was  al- 
leged that  Lawson  was  endeavoring  to  col- 
lect that  portion  of  the  dalm  assigned  to 
the  plaintiff,  and  that,  should  he  succeed  in 
doing  so,  being  Insolvent,  the  plaintiff  would 
be  defrauded  of  his  right  to  collect  the  $750, 
and  would  lose  the  $250  paid  to  Lawson.  It 
was  averred  that  the  Grand  Lodge  was  lo- 
cated without  the  jurisdiction  of  the  court, 
but  that  any  remittance  sent  by  it  to  the 
local  lodge  to  be  delivered  to  Lawson  In  pay- 
ment of  the  claim  would  be  sent  to  its  finan- 
cier for  delivery.  The  plaintiff  sought  an 
injunction  against  Lawson  to  prevent  him 
from  collecting  the  claim  and  from  under- 
taking to  assign  It,  and  also,  as  above  stat- 
ed, against  the  financier  of  the  local  lodge  to 
prevent  him  from  delivering  to  Lawson  any 
instrument  in  pajrment  of  the  claim.  By 
amendment,  one  P.  F.  Brlnkley,  who  had 
succeeded  to  the  office  of  financier,  was  made 
a  party  defendant  In  lieu  of  G.  W.  Lyon, 
hlB  predecessor.  The  plaintiff  by  a  second 
amendment  asked  that  the  title  to  and  the- 
rlght  to  collect  that  part  of  the  fund  claimed 
by  him  be  decreed  to  be  In  him,  and  for  gen- 
eral relief.  Upon  the  trial  of  the  case,  the 
court,  at  the  conclusion  of  the  evidence,  di- 
rected a  verdict  In  favor  of  the  defendant, 
and  upon  the  hearing  of  a  motion  for  a  new^ 
trial,  made  by  the  plaintiff,  granted  the  mo- 
tion, to  which  order  the  *  defendants  ex- 
cepted. 

Upon  the  trial  the  plaintiff  testified  that 
after  several  conversations  with  Lawson,  in 
which  the  latter  tried  to  induce  him  to  pur- 
chase the  claim,  he  agreed  to  buy  the  bal- 
ance of  the  claim,  amounting  to  $750  (plain- 
tiff claiming  that  Lawson  had  previously  as- 
signed the  other  portion  of  the  claim  to  an- 
other), and  to  pay  Lawson  $250  therefor, 
which  he  did,  paying  him  $50  one  day  and 
taking  receipt  therefor,  and  the  balance  of 
$200  the  day  following,  when  he  took  from 
Lawson  an  order  authorizing  the  payment 
to  him  of  the  $750.  The  receipt  and  order 
referred  to  were  Introduced  In  evidence,  the 
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receipt  being  as  follows:  ''Beceived  of  A.  A. 
Lyon  fifty  dollars  as  part  payment  on  the 
balance  of  $750.00,  seven  hundred  and  fifty 
dollars,  dalm  I  have  on  insurance  policy  No. 

in  the  B.  B.  T.,  of  which  H.  B.  King 

is  Treasurer.  The  balance  of  two  hundred 
dollars  will  be  paid  in  three  days.  Should 
the  deal  now  pending  for  the  whole  dalm 
fail — the  ^liiole  claim  is  for  thirteen  hun- 
dred and  fifty  and  the  price  for  the  whole 
claim  Is  six  hundred  and  fifty — ^If  this  trade 
for  the  whole  claim  fails,  then  the  above 
contract  is  to  be  carried  out  for  the  $760.00, 
seven  hundred  and  fifty  dollars,  as  stipula- 
ted aboveu  This  7th  Oct,  1908.  [Signed] 
Charles  Lawson."  The  order  was  as  fol- 
lows: ''Atlanta,  Ga.,  Oct  8th,  1908.  State 
of  Georgia,  Fulton  County.  H.  B.  King,  G. 
S.  St  T.,  Cleveland,  C:  You  are  hereby  au- 
thorized and  you  will  please  pay  to  Alexis 
A.  Lyon  seven  hundred  and  fifty  dollars 
($750.0(9  out  of  my  claim  for  disability  which 
is  now  pending  before  the  Insurance  board 
of  the  Grand  Lodge,  for  value  received,  and 
oblige,  [Signed]  Charles  Lawson,  Member 
of  Altoona  Liodge  S02.  Signed  in  presence 
of  O.  H.  Puckett,  J.  P."  A  letter  from  King, 
G.  S.  &  T.,  to  Lyon,  dated  November  12, 
1908,  which  was  introduced  in  evidence,  read 
as  follows:  "I  am  in  receipt  of  your  letter 
of  the  10th  instant  from  Ohas.  Lawson,  a 
member  of  our  organization,  for  the  deduc- 
tion of  $750  from  his  disability  claim,  which 
amount  I  understand  was  loaned  to  him  by 
you.  In  such  cases  we  have  our  regular 
form  of  order,  and  I  return  your  order  here- 
with and  inclose  our  blank  form.  Please 
have  Mr.  Lawson  sign  the  same,  and  his  sig- 
nature witnessed  by  the  secretary  and  finan* 
der  of  the  lodge  of  which  he  is  a  member, 
after  which  return  to  me  promptly,  and  when 
the  dalm  is  ready  for  payment,  which  should 
be  about  December  12th,  a  draft  for  $750.00 
in  your  favor  will  be  forwarded  to  our  lodge 
in  yomr  city  for  delivery  to  you."  The  body 
of  the  form  referred  to  in  this  letter  was  as 
follows:  "You  are  hereby  authorized  to  de- 
duct from  the  amount  due  me  on  account  of 
my  total  and  permanent  disability  under  ben- 
eficiary certificate  No.  200540,  held  by  me 
as  a  member  of  Altoona  Lodge  No.  302. 
Brotherhood  of  Bailroad  Trainmen,  the  sum 
of  $750.00,  this  being  amount  of  money  loan- 
ed me  by  Alexis  A.  Lyon  on  account  of  my 
said  disability,  and  you  are  further  author- 
ized to  pay  the  said  sum  of  $750.00  to  said 
Alexis  A  Lyon.*'  This  document,  dated  No- 
vember 25,  1908,  was  signed  by  Lawson,  but 
at  his  instance  the  secretary  and  financier  of 
the  local  lodge  refused  to  sign  it  as  a  wit- 


The  following  agreed  statement  of  facts 
appears  in  the  record:  "(1)  The  beneficiary 
certificate  issued  by  the  Grand  Lodge  of  the 
Brotherhood  of  Bailroad  Trainmen  for  the 
defendant  as  a  member  of  Altoona  Lodge  No. 
302  provided  that  he  should  be  entitled  to 
all   the  rights,   privUeges,   and   benefits   of 


membership,  and  to  partidpate  in  the  ben- 
eficiary departmoit.  Class  C,  of  said  Broth- 
erhood, to  the  amount  set  forth  in  the  con- 
stitution thereof,  which  amount  in  the  event 
of  his  total  and  permanent  disability  should 
be  paid  to  him,  which  amount  should  become 
due  only  upon  the  presentment  of  proper 
proofs  to  be  made  in  accordance  with  the 
constitution  and  by-laws  of  the  Brotherhood; 
that  the  said  Lawson  should  'comply  with 
the  constitution,  by-laws,  rules,  and  regula- 
tions now  in  force  or  which  may  ther^ter 
be  adopted  by  the  within  named  Brother- 
hood, which,  as  printed  and  published  by  the 
Grand  Lodge  of  the  said  Brotherhood  are 
made  a  part  hereof.'     Said  certificate  was 

issued  on  the  day  of ,  190 — » 

(2)  It  is  further  stipulated  that  the  printed 
constitution  and  rules  of  said  Brotherhood, 
as  purporting  to  be  printed  by  their  author- 
ity, may  be  admitted  in  evidence  without 
proof,  in  so  far  as  relevant  to  the  case.  (3) 
It  is  further  agreed  that  on  the  8th  day  of 
October,  1908,  the  claim  of  Charles  Lawson 
for  disability  was  pending  before  the  ben- 
eficiary board  of  said  Brotherhood,  but  had 
not  been  approved  by  said  board,  and  that 
said  board  approved  said  claim  prior  to  No- 
vember 12,  1908."  There  was  also  introduce 
ed  in  evidence  the  following  rule  of  the 
Brotherhood:  "Section  70.  All  daims  for 
disability  not  coming  within  the  provision  of 
section  68  shall  be  hdd  to  be  addressed  to 
the  systematic  benevolence  of  the  Brother- 
hood, and  shall  in  no  case  be  made  the  basis 
of  any  legal  liability  on  the  part  of  the 
Brotherhood.  Every  such,  dalm  shall  be  re- 
ferred to  the  beneficiary  board,  composed  of 
the  President,  Assistant  President,  and  Gen- 
eral Secretary  and  Treasurer,  who  shall  pre- 
scribe the  character  and  decide  as  to  the 
sufildency  of  the  proofs  to  be  furnished  by 
the  claimant,  and,  if  approved  by  said  board, 
the  daimant  shall  be  paid  an  amount  equal 
to  the  full  amount  of  the  certificate  held  by 
him,  and  such  payment  shall  be  considered 
a  surrender  and  cancellation  of  such  certifi- 
cate, provided  that  the  approval  of  said  board 
shall  be  required  as  a  condition  precedent  to 
the  right  of  any  such  daimant  to  benefit 
hereunder,  and  it  is  agreed  that  this  section 
may  be  pleaded  in  bar  of  any  suit  or  action 
at  law  or  in  equity,  which  may  be  commenc- 
ed in  any  court  to  enforce  the  payment  of 
any  such  claim.  No  appeal  shall  be  allowed 
from  the  action  of  said  board  in  any  case; 
but  the  General  Secretary  and  Treasurer 
shall  report  all  disapproved  daims  made  un- 
der this  section  to  the  board  of  insurance 
at  its  next  annual  meeting,  for  such  disposi- 
tion as  such  board  of  insurance  shall  deem 
Just  and  proper."  Section  68  of  the  rules 
provided  that  the  Grand  Lodge  would  pay 
to  a  member,  upon  named  conditions,  the 
amount  of  the  certificate  he  held,  if  he 
should  ^'suffer  the  amputation  or  severance 
of  an  entire  hand  at  or  above  the  wrist 
joint.*'    The  defendant  Lawson,  who  hdd  the 
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certificate,  had  bis  band  "cot  off  below  the 
knuckle  in  front  of  the  thumb."  •  Other  evi- 
dence was  introduced,  both  by  plaintiff  and 
defendant,  none  of  which  we  deem  necessary 
to  set  out  herein. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiffs  in  error.  A.  H.  Davis,  for  defend- 
ant in  error. 

HOLDBN,  J.  (after  stating'  the  facts  as 
above).  Ck>un8el  for  the  plaintiffs  in  ecror 
in  their  brief  make  the  following  conten- 
tions: *'The  verdict  was  proper,  and  the 
grant  of  a  new  trial  error,  as  a  matter  of 
law.  The  fatal  legal  defects  in  plaintifiTs 
case  are:  (1)  Lawson's  claim  was  not  as- 
signable; <2)  the  order  on  the  Grand  Sec-' 
retary  was  not  an  assignment,  legal  or  equi- 
table ;  (3)  if  an  equitable  assignment,  it  could 
not  be  asserted  in  a  proceeding  to  which 
neither  the  assignee  of  the  other  portion  of 
the  claim  nor  the  Brotherhood  was  a  party; 
and  (4)  there  was  no  proof  of  Lawson's  in- 
solvency.". 

[1]  If  Lawson  had  suffered  **the  amputa- 
tion or  severance  of  an  entire  hand  at  or 
above  the  wrist  joint,"  the  lodge  would  have 
been  absolutely  liable  for  the  full  amount 
of  the  certificate,  had  its  provisions  been 
complied  with.  His  *'hand  was  cut  off  below 
the  knuckle  in  front  of  tlie  thumb."  The  in- 
juries received  by  Lawson  were  not  such  as 
to  create  on  the  part  of  the  lodge,  under  its 
rules,  any  absolute  liability  on  its  part  to 
pay  Lawson  anything  on  account  of  such  in- 
juries. The  injuries  he  received  were  sudi 
as  made  a  claim  on  account  thereof  "ad- 
dressed to  the  systematic  benevolence  of  the 
Brotherhood."  This  provision  of  the  rules 
was  probably  intended  to  meet  Instances 
where  injuries  were  received  not  exactly 
coming  within  the  class  for  which  the  lodge 
made  itself  absolutely  liable,  but  so  nearly 
so  as  to  cause  the  lodge  to  have  a  sgrstematic 
method  of  considering  a  claim  for  such  in- 
juries, and  to  pay  the  injured  party  there- 
for in  its  discretion,  though  under  such  pro- 
visions the  lodge  would  have  the  right  to  pay 
the  full  amount  of  the  certificate  to  the  mem- 
ber holding  the  same  on  account  of  any  dis- 
ahUity  he  might  suffer.  The  injury  received 
by  Lawson  was  not  elactly,  but  almost, 
within,  the  class  for  which  the  lodge  made 
Itself  absolutely  liable  to  pay.  Under  the 
rules  of  the  Grand  Lodge,  Lawson  had  the 
right  to  present  his  claim  for  such  injuries 
to  the  "systematic  benevolence  of  the  Broth- 
erhood." Ihe  language  of  the  rule  herein- 
before referred  to  shows  that  not  only  was 
it  the  right  of  Lawson  to  present  to  the 
lodge  his  claim  on  account  of  the  injuries 
he  received,  but  that  the  lodge  had  a  system 
for  the  consideration  of  such  claims,  and 
had  the  right  to  pay  the  .same.  Before  Law- 
son,  on  October  8,  1908,  gave  to  Lyon  an  or^ 
der  on  the  secretary  and  treasurer  of  the 
lodge  for  $750>  to  be  paid  out  of  his  claim, 
he  had  presented  his  claim  to  the  iodg^  and 


they  had  had  the  qnestton  of  Its  payment 
under  consideration.  The  claim  of  Lawson 
was  approved  by  the  beneficiary  board  before 
November  12,  1908.  On  November  25,  1908, 
after  the  claim  was  thus  approved,  Lawson 
gave-  to  Lyon  another  order  on  the  secretary 
and  treasurer  of  the  lodge  for  the  $760,  to 
be  paid  out  of  the  daim. 

This  order  given  by  Lawson  after  the 
claim  was  ai^roved  was  not  void  under  the 
provisions  of  Civil  Code  1910,  |  4117,  that 
"a  bare  contingency  or  possibility  cannot  be 
the  subject  of  sale,  unless  there  exists  a 
present  right  in  the  person  selling,  to  a  fu- 
ture benefit"  After  the  claim  was  thus  ap- 
proved, it  cannot  be  said  that  it  had  no  po- 
tential existence,  even  if  it  could  be  said 
that  prior  to  its  approval  it  lacked  sufficient 
potentiality  to  make  it  assignable.  In  Dick- 
ey V.  Waldo,  97  Mich.  255,  261,  56  N.  W. 
608,  610  (23  L.  R.  A.  449)  it  was  said:  "la 
the  legal  sense,  things  are  said  to  have  a 
potential  existence  when  they  are  the  natu* 
ral  product  or  expected  Increase  of  some- 
thing already  belonging  to  the  vendor."  The 
last  order  on  the  secretary  and  treasurer 
of  the  Grand  Lodge  given  by  Lyon  to  Law* 
son  was  inclosed  in  a  letter  from  that  of- 
ficial to  Lyon  under  date  of  November  12th, 
after  which  date  it  was  presented  to  Law- 
son.  and  signed  by  htm.  The  receipt  signed- 
by  Lawson  and  the  orders  given  by  him 
designate  the  fund  out  of  which  the  $750. 
was  to  be  paid.  The  orders  did  not  mere- 
ly direct  the  secretary  and  treasurer  to 
pay  Lyon  a  certain  amoont,  but  specified 
the  fund  on  which  they  were  drawn;  and 
certainly,  aft^  the  approval  of  the  claim* 
the  order  then  given  amounted  to  an  equi- 
table assignment  thereof  to  the  extent  of 
$760.  Even  if  the  orders  given  by  Law- 
son  did  not  divest  him  of  the  legal  title  to 
the  fund  to  the  extent  of  $760,  he  should 
not  be  permitted  to  claim  Und  collect  that 
to  which  Lyon  had  the  equitable  title  by 
reason  of  these  orders.  Lawson  could  not 
rightfully  and  justly  daim  that  to  which 
he  had  formally  passed  the  eqtiitable  Utie 
to  Lyon,  even  if  he  did  not  part  with  the 
legal  title  thereto.  Fidelity  &  Deposit  Co. 
V.  Exchange  Bank,  100  Ga.  619,  622-^23,  2S 
a.  E.  393.  The  Grand  Lodge  is  not  a  party» 
and  is  not  setting  up  any  d^ense.  It  ap- 
pears that  the  beneficiary  board  has  approv- 
ed the  claim  and  the  Grand  Lodge  is  ready 
to  pay  it.  The  question,  therefore,  arises 
between  the  assignor  and  the  assignee  ot 
such  approved  claim. 

[2]  There  was  evidence  tending  to  show 
insolvency  on  the  part  of  Lawson.  Error 
was  assigned  on  the  order  overruling  a  de» 
murrer  to  the  petition;  but,  as  no  reference 
to  this  assignment  was  made  in  the  briefs 
of  counsel  for  the  plaintiff  in  error,  it  will 
be  considered  as  abandoned.  Whether  or 
not  the  person  to  whom  it  was  claimed  Law- 
son  had  transferred  the  balance  of  the  claim 
of  $1,350,  or  the  Grand  Lodge,  either  or  botht 
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were  necessary  parties  to  tbe  Injimotlon  pro- 
ceedings, a  verdict  In  favor  of  the  defend- 
ants was  not  demanded*  because  they  were 
not  made  parties;  it  not  appearing  that  the 
qnestion  of  nonjoinder  of  parties  was  rais- 
ed in  the  conrt  below  or  passed  upon  before 
the  rendition  of  the  verdict  Hunt  v.  Dc^raU 
128  Ga.  416,  57  S.  E.  489  (2).  The  plalnUff 
testified  that  he  purchased  from  Lawson  his 
claim  to  the  extent  of  $750  for  the  sum  of 
$250,  and  that  in  pursuance  of  this  contract 
of  purchase  he  paid  Lawson  the  $250  and 
took  from  him  the  orders.  We  have  treated 
the  case  on  the  theory  that  the  contentions 
of  the  plaintiff  in  these  respects  were  true, 
as  counsel  for  Ijawson  in  their  briefs  con- 
tend that  the  latter  has  no  claim  which  was 
assignable,  and  that  the  orders  given  by 
Liawson  were  not  valid,  either  as  a  legal  or 
as  an  equitable  assignment.  The  evidence 
did  not  demand  the  verdict,  and  the  first 
grant  of  a  new  trial  by  the  court  below  will 
not  be  disturbed. 

Judgment  affirmed.    All  the  Justices  con- 


(138  Oa.  281) 

WORLET  V.  STATE. 
<Supreme  Court  of  Georgia.     April  14,  1911.) 

(Sydlabut  hy  the  Covri.} 

1.  GBnaifAi.   Law   (|   702*)— Instbctotionb— 
Opinion  of  Coubt. 

Where,  on  the  trial  of  an  indictment  for 
murder,  odI:^  three  questions  were  involved  un- 
der the  evidence,  whether  the  accused  was 
guilty  of  nwrder,  whether  he  was  anilty  of 
voluntary  manslaughter,  or  whether  the  homi- 
cide was  justifiable,  it  did  not  constitute  an 
expression  of  opinion,  requiring  a  reversal,  that 
the  judge  instructed  the  jury  that  they  could 
lender  but  one  of  three  verdicts,  and  gave 
them  appropriate  forms  to  be  used,  as  they 
might  find  upon  such  issues.  Sanders  v.  State, 
113  Ga.  267,  38  S.  E.  841;  Dotson  v.  State, 
129  Ga.  727,  59  S.  E.  774. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !§  1731,  1750,  1754,  1758. 
1759.  1769 :  Dec.  Dig.  $  762;*  Homicide,  Cent 
Dig.  H  581,  656.] 

2.  Homicide   (§  286*)— Mubdeb  —  Tbial- In- 

flTTBOCTIONS. 

A  charge  defining  legal  malice  to  l>e  **an 
intent  to  kill  a  human  being  in  a  case  where 
the  law  would  neither  justify  nor  in  any  de- 
gree excuse  the  intention,  if  the  Icilling  should 
take  place  as  intended,"  did  not  require  a  new 
trial,  although  it  would  have  been  more  apt  to 
have  used  the  word  "mitigate"  in  lieu  of  the 
expression  "in  any  degree  excuse,"  as  the  word 
**excu8e^'  was  employed  elsewhere  in  the  charge 
ia  other  senses  than  that  of  mitigation.  Manu 
Y.  State,  124  Ga.  760,  53  S.  £3.  324  (2),  4  Li. 
B.  A.  (N.  S.)  934. 

[Ed.  Note.— F6r  other  cases,  see  Homicide, 
Cent  Dig.  H  586-591;    Dec.  Dig.  {  286.*] 

8.  Criminal  Law  (J  824*)— Murdeb  — Tbial 
-  — ^iNSTRuonoNS— Justiha^lb  Homicide. 

It  was  not  cause  for  a  new  trial  that  the 
court  charged  section  70  of  the  Penal  Code  of 
1910  on  the  subject  of  justifiable  homicide, 
omitting  the  concluding  lines  of  that  erection, 
waich  had  no  application  to  the  case,  or  that 
fie  failed  to  define  the  word  **felony"  as  there- 


in employed,  at  least  In  the  absence  of  «n  ap- 
propriate written  request  made  in  due  time. 
Pressley  v.  State,  132  Qa.  64,  Q3  S.  B.  784  (3) ; 
Pickens  v.  State,  132  Oa.  46,  63  S.  B.  783. 
I  Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  199&-2004;  Dec.  Dig.  | 
824;*    Homicide,  Cent  Dig.  {§  615,  651.] 

4.  Criminal  Law  (5  829*)— Murdbbh^Tbial 
-Instructions. 

It  furnished  no  ground  for  a  new  trial 
that  the  court  did  not  give  in  charge  section 
76  of  the  Penal  Code  of  1910,  which  declares 
that,  "the  homicide  appearing  to  be  justifiable, 
the  person  indicted  shall,  upon  trial,  be  fully 
acquitted  and  discharged,"  where  the  eeneral 
charge  informed  the  jury  that  the  defendant 
could  not  be  convicted  umess  proved  guilty  be> 
yond  a  reasonable  doubt,  and  instructed  them 
fully  as  to  the  defense  of  justifiable  homicide, 
and  that  the  verdict  might  be  tor  murder, 
voluntary  manslaughter,  or  justifiable  homicide, 
and  in  another  place  treated  tlie  verdict  of  not 
guilty  as  equivalent  to  that  last  mentioned. 
Taylor  v.  State,  121  Ga.  356,  49  S.  E.  303  (10). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011;   Dec.  Dig.  §  829.*] 

5.  Criminal   Law  (J   823*)— Murder^Trial 
-Instructions—  volttntart  BIanslauoh- 

TBR. 

Where  the  judge,  in  defining  voluntary 
manslaughter  quoted  Penal  Code  1910,  $  65, 
but  did  not  employ  the  words  "of  which  the 
jury  in  all  cases  shall  be  the  judges"  with  ref- 
erence to  cooling  time,  which  words  were  add- 
ed to  the  section,  as  it  stood  in  the  Penal 
Code  of  1895,  by  the  act  of  1899  (Acts  1899, 
p.  41).  but  charged  fully  upou  the  law  of  the 
case  developed  by  the  evidence,  this .  will  not 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f|'  1992-199o;  Dec.  Dig.  f 
823;^    Homicide,  Gent  Dig.  U  718,  719.1 

6.  Review  on  Appeal. 

Under  tbe  evidence,  there  was  no  error  in 
charging  as  to  when  malice  may  be  inferred 
from  proof  of  a  homicide,  in  accordance  with 
the  ruling  in  Mana  v.  State,  124  Oa.  760,  53 
S.  E.  324,  4  L.  R.  A.  (N.  S.).  934. 

7.  Homicide  ((  297*)—Murder  —  TRiAii— In- 
structions. 

In  a  case  where  the  evidence  would  have 
authorized  a  finding  of  voluntary  manslaugh' 
ter,  under  an  indictipent  charging  murder,  it 
was  error  to  give  the  following  charge:  "the 
facts  Snd  circumstances,  as  shown  by  tbe  ev- 
idence, must  have  been  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  *  *  *  a  se* 
riouB  bodily  injur:^  not  amounting  to  a  felony 
was  about  to  be  inflicted  upon  the  defendant, 
to  reduce  the  Icilling  from  murder  to  roan- 
slaughter.*'  This  mingled  the  law  of  justifica- 
tion with  the  law  of  voluntary  manslaughter, 
and  excluded  other  "equivalent  circumstances 
which    might   mitigate,   under   the   evidence. 

[Ed.  Note.— For  other  cases,  'see  Homicide, 
Cent  Dig.  §  611;  Dec.  Dig.  9  297.*} 

8.  Criminal  Law  '(§  730*)—Murdek— Trial 
—argument  op  counsel.  . 

In  his  argument  before  the  jury,  the  pros- 
ecuting attorney  read  to  them  Penal  Code 
1910,  S  1015,  and  contended  that  it  was  appli- 
cable to  the  case.  On  objection,  the  court  per- 
mitted the  argument  to  proceed,  but  stated 
that  counsel  on  each  side  must  stay  within  tlie 
record,  that  each  side  might  state  its  conten- 
tions, but  the  jury  would  look  to  the  evidence 
for  the  facts  and  to  the  charge  Of  the  court 
for  the  law  of  the  case.  In  his  general  charge 
be  stated  that  the  defendant  entered  on  the 
trial  with  the  presumption  of  innocence  in 
his  favor,  that  such  presumption  followed  him 
tl^roughout  the  entire  trial,  unless,  overcome  in 
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a  lawfal  manner,  and  that  It  was  incumbent 
upon  the  state  to  prove  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt  before  the 
jury  would  be  authorized  to  find  him  guilty. 
Held,  that  this  furnished  no  ground  for  grant- 
ing a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Grimina] 
Law,  Gent  Dig.  9  1693;   Dec.  Dig.  |  730.*] 

9.   MUBDSR— INSTBUCTIONB. 

The  court  charged  as  follows:  "In  ordex 
to  justify  the  homicide,  there  must  be  some- 
thing more  than  a  mere  threat  or  menace; 
there  must  be  an  appearance  of  danger.  The 
means  for  inflicting  the  threatening  danger,  if 
any,  must  be  apparently  at  hand  at  the  time, 
and  there  must  be  some  manifestation  of  an 
intention  to  inflict  a  felonious  injury  present- 
ly." Held,  that  this  generally  followed  the 
pinion  in  Gumming  v.  State,  99  Ga.  662,  27 
0.  E.  177,  except  in  the  use  of  the  word  "men- 
ace.** If  authorized  by  the  evidence,  and  such 
a  charge  is  given,  it  would  be  better  to  follow 
the  expression  in  the  case  cited;  butj  as  a 
reversal  is  granted  on  another  ground,  it  need 
not  be  determined  whether  this  would  be  cause 
for  a  new  trial. 

f Additional  SyUahus  hy  Editorial  Staff.) 

10.  Words  and  Phbases— ''Menace." 

"Menace'*  is  defined  as  the  show  of  an  in- 
tent to  inflict  evil;  a  threat;  indication  of 
probable  evil  or  catastrophe  to  come;  that 
which  menaces;  an  impending  evil. 

[Ed.  Note.~-For  other  definitions,  see  Words 
and  (Phrases,  voL  5,  p.  4474.] 

Error  from  Superior  Gourt,  Hall  County; 
J.  B.  Jones,  Judge. 

Leonard  Worley  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

Sam  Kimzey  and  J.  J.  Kimsey,  for  plaintiff 
in  error.  Robert  McMillan,  Sol.  Gen.,  and 
H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Leonard  Worley  was  in- 
dicted for  the  murder  of  E.  S.  (Emory)  Wor- 
ley. The  state  introduced  a  single  witness, 
who  testified  in  brief  as  follows:  The  ac- 
cused and  the  person  killed  were  brothers, 
and  the  witness  was  their  brother-in-law. 
The  accused  came  to  the  house  of  the  wltr 
ness  about  1  o'clock  at  night,  and  said  that 
Emory  had  beaten  him  with  knucks,  and 
that  he  was  going  to  shoot  his  brother.  The 
witness  saw  where  the  neck  of  the  accused 
was  scratched  a  little.  The  witness  told  him 
not  to  shoot  his  brother,  but  to  return  home. 
The  accused  went  to  the  house  of  a  named 
person,  and  the  witness  called  him  back. 
He  brought  his  gun  with  him,  and  set  it  Re- 
side the  door.  "He  got  down  on  his  knees 
and  could  hear  a  racket  over  at.  my  mother's, 
and  he  grabbed  his  gun  and  shot,  and  they 
shot  over  at  the  other  house.*'  The  witness 
said:  '1  see  them  leaving  my  mother'a" 
The  accused  said:  "He  was  going  to  shoot 
him,  if  he  run  up  on  him."  The  moon  was 
shining  brightly.  Emory  Worley  left  the 
house  of  the  father-in-law  of  the  witness, 
"and  came  running  on  him  (Leonard),  and 
Leonard  shot  him."  Both  the  witness  and 
his  wife  endeavored  to  prevent  Emory  com- 
ing to  the  place  where  Leonard  was;    but 


he  would  pay  no  attention  to  them,  and  ran 
"right  on  him  (Leonard)."  This  witness 
warned  Emory  twice  to  go  back,  and  that  if 
he  went  up  there  Leonard  would  kill  him. 
The  wife  of  .the  witness  also  tried  to  catch 
Emory  and  hold  him;  but  he  ran  against 
her,  shoved  her  back,  and  ran  right  on.  He 
was  within  three  feet  of  Leonard  when  the 
latter  shot  him.  So  far  as  the  witness  could 
see,  Emory  had  no  weapon  or  other  thing  in 
his  hand;  but  a  pair  of  metal  knucks  was 
found  lying  three  or  four  inches  from  his 
hand.  He  had  a  pocket  knife  on  him.  The 
shot  produced  instant  death.  The  accused 
was  convicted,  with  a  recommendation  to 
mercy.  He  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

The  evidence  in  this  case  is  somewhat  mea- 
ger. The  state  introduced  a  single  witness, 
who  testified  to  what  occurred  at  the  time 
of  the  killing.  It*  was  inferable  from  his  tes- 
timony that  there  had  been  a  previous  difli- 
culty,  or  some  previous  transaction  leading 
up  to  the  homicide.  Neither  the  state  nor 
the  accused  introduced  any  evidence  on  that 
subject,  though  it  might  haye  cast  light  on 
the  question  of  malice  or  the  absence  of  it. 
The  accused  made  no  statement.  The  evi- 
dence of  the  state's  witness  did  not  show 
such  a  clear  and  unquestionable  case  of  mur- 
der that  certain  inaccuracies  or  errors  in 
the  charge  could  be  declared  harmless.  The 
charge  on  the  subject  of  Justifiable  homicide, 
voluntary  manslaughter,  and  reasonable 
doubt  was  not  free  from  criticism. 

[7]  The  statement  quoted  in  the  seventh 
headnote  was  not  correct.  By  Penal  Gode 
1910,  I  70,  it  is  declared  that:  "Justifiable 
homicide  is  the  killing  of  a  human  being 
•  •  •  in  self-defense,  or  In  defense  of 
habitation,  property,  or  person,  against  one 
who  manifestly  intends  or  endeavors,  by  vi- 
olence or  surprise,  to  commit  a  felony  on 
either,"  etc.  By  section  71  it  is  declared 
that :  "A  bare  fear  of  any  of  those  offenses, 
to  prevent  which  the  homicide  is  alleged  to 
have  been  committed,  shall  not  be  sufficient 
to  Justify  the  killing.  It  must  appear  that 
the  circumstances  were  sufficient  to  excite 
the  fears  of  a  reasonable  man,  and  that  the 
party  killing  really  acted  under  the  infiuence 
of  those  fears,  and  not  in  a  spirit  of  re- 
venge." It  will  be  seen  that  Justifiable  homi- 
cide is  based  on  the  idea  of  prevention  of,  or 
defense  against,  the  commission  of  certain 
acts  by  the  person  killed.  Under  the  section 
first  quoted,  the  defense  is  against  one  who 
manifestly  intends  or  endeavors  to  C0D[miit 
the  acts  mentioned.  In  the  second  of  the 
two  sections,  circumstances  sufilcient  to  ex- 
cite the  fears  of  a  reasonable  man,  and  act- 
ing under  the  influence  of  such  fears,  and 
not  in  a  spirit  of  revenge,  take  the  place  of 
proof  of  an  actual  endeavor  on  the  part  of 
the  person  slain  to  commit  such  acts. 

Voluntary  manslaughter  differs  from  Jus- 
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tlflcation.  It  does  not  rest  on  the  same  basis 
as  the  defense  against  the  actual  commission 
of  a  felony  or  acting  under  reasonable  fears. 
It  is  a  criminal  homicide;  but  it  is  mitigat- 
ed by  the  excitement  of  passion  Justified  by 
some  actual  assault,  or  an  attempt  by  the 
person  killed  to  commit  a  serious  personal 
injury  on  the  person  killing,  or  other  equiva- 
lent circumstances.  The  killing  must  be  the 
result  of  that  sudden,  violent  impulse  of  pas- 
sion, supposed  to  be  irresistible,  and  exclud- 
ing all  idea  of  malice.  The  difference  be- 
tween Justification  arising  from  acting  under 
the  fears  of  a  reasonable  man,  and  mitiga- 
tion arising  from  uncontrollable  passion.  Jus- 
tified by  circumstances,  is  apparent 

We  have  considered  whether  the  judge,  in 
Including  the  reduction  of  a  homicide  from 
murder  to  manslaughter  in  his  charge  on  the 
subject  of  reasonable  fears,  did  not  rather 
err  in  favor  of  the  accused  than  against  him ; 
but  when  the  judge  charged  that  the  circum- 
stances must  be  sufQclent  to  excite  the  fears 
of  a  reasonable  man  that  a  serious  bodily 
injury,  not  amounting  to  a  felony,  was  about 
to  be  inflicted  upon  the  accused,  in  order  to 
reduce  the  killing  from  murder  to  manslaugh- 
ter, thus  excluding  the  consideration  of  oth- 
er matters  which  might  be  sufficient,  under 
the  statute,  to  arouse  uncontrollable  passion 
and  reduce  the  killing  to  manslaughter,  it 
cannot  be  held  that  this  was  harmless  error. 
In  another  part  of  his  charge  he  again  ap- 
plied the  doctrine  of  reasonable  fears  to  the 
subject  of  voluntary  manslaughter. 

[t]  In  arguing  a  criminal  case,  counsel 
may  read  law  to  the  jury,  subject  to  the  cor- 
rection of  the  court  in  his  charge,  in  order  to 
apply  the  facts  to  the  rules  of  law  which 
they  contend  are  applicable  to  the  case.  Mc- 
Math  V.  State,  55  Ga.  303  (8) ;  Grlbb  v.  State, 
118  Ga.  316,  45  S.  B.  396  (10),  and  citationa 
The  main  reason  for  this  Is  that,  to  be  ef- 
fective, where  a  general  verdict  is  to  be  ren- 
dered, an  argument  must  not  only  deal  with 
what  are  the  facts,  but  what  result  should 
follow  from  ap  application  of  the  rules  of 
law  to  such  facts.  In  order  to  do  this,  the 
lawyer  must  be  able  to  state  to  the  jury  what 
he  believes  to  be  the  correct  rule  of  law  on 
the  subject  He  cannot  always  know  in  ad- 
vance just  what  the  judge  will  charge.  That, 
in  a  criminal  case,  he  reads  what  he  thinks 
is  the  rule  in  the  presence  of  the  jury  is  not 
ordinarily  objectionable.  He  does  so  subject 
to  the  correction  of  his  positions  of  law  by 
the  judge  in  his  charge.  Here  the  judge 
stated  that  the  jury  should  get  the  law  from 
the  charge,  and  his  charge  was  to  the  effect 
that  the  accused  was  presumed  to  be  inno- 
cent until  proved  guilty  beyond  a  reasonable 
doubt  This  court  has  held  that  no  legal  pre- 
sumption of  guilt  arises  under  Penal  Gbde 
1910,  I  1015  (Penal  Code  1895,  §  989),  and 
that  in  a  criminal  case  the  court  should  not 
give  that  section  in  charge.    Long  v.  State. 


126  Ga.  109,  54  S.  E.  906 ;  Mills  v.  SUte,  13S 
Ga.  155,  65  S.  E.  368  (5).  The  failure  to  in- 
troduce witnesses  after  swearing  them  might 
be  a  legitimate  subject  of  comment  by  a 
prosecuting  attorney,  and  authorize  him  to 
contend  that  the  jury  might  draw  inferences 
of  fact  therefrom  prejudicial  to  the  accus- 
ed ;  and  no  legal  presumption  of  ffuUt  would 
arise  from  such  action. 

Of  course,  this  broad  right  of  argument 
may  be  abused,  like  any  other  right  or  priv* 
ilege.  &ut  this  court  will  not  presume  that 
conscientious  counsel  will  intentionally  use 
it  as  a  means  of  misleading  a  jury. 

[I]  The  presiding  judge  charged  as  set  out 
in  the  ninth  headnote.  This  charge  was  evi- 
dently taken  from  the  opinion  of  Chief  Jus- 
tice Simmons  In  (humming  v.  State,  99  Ga. 
664,  27  &  B.  177.  It  seems  to  follow  the 
statement  of  that  opinion  quite  closely,  ex- 
cept that  the  expression  is  there  used  that, 
"in  order  to  justify  a  homicide,  there  must 
be  something  more  than  mere  verbal  threats," 
etc.,  while  here  the  Judge  employed  the  ex- 
pression that  "there  must  be  something  more 
than  a  mere  threat  or  menace,"  etc.  [It]  In 
Webster's  Dictionary  the  word  "menace"  is 
defined  as  follows:  "The  show  of  an  inten- 
tion to  infiict  evil;  a  threat;  indication  of 
probable  evil  or  catastrophe  to  come;  that 
which  menaces;  an  impending  evil."  The 
word,  as  thus  defined,  has  a  meaning  synony- 
mous with  threats,  and  also  one  signifying 
something  more  than  mere  words.  If  the 
evidence  authorized  such  a  charge,  it  would 
be  more  apt  to  let  it  follow  the  expression 
contained  in  the  Cumming  Case,  from  which 
this  charge  was  drawn,  or  to  make  it  appear 
in  what  sense  the  term  menace  is  used;  but, 
inasmuch  as  the  judgment  is  reversed  on  an- 
other ground,  we  need  not  determine  wheth- 
er this  charge  would  furnish  a » cause  for  re- 
versaL 

ri-61  Except  as  herein  stated,  none  of  the 
rulings  contained  in  the  headnotes  require 
further  elaboration.  If,  during  the  former 
trial,  any  small  inaccuracies  not  specially 
mentioned  were  committed,  they  were  not 
such  as  to  be  likely  to  occur  again. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(m  Oa.  US) 
MATTOX,  Sheriff,  v.  BARRY. 
(Supreme  Court  of  Georgia.    April  14,  1911.) 

(SyUahuB  by  the  Court.) 

1.  Sheriffs  and  Constablss  ((  125*)— Rem- 
edies Against  Offices. 

In  a  money-rule  proceeding  against  a 
sheriff  to  require  him  to  pay  over  funds  in  his 
hands  to  a  plaintiff  in  n.  fa.,  issued  upon  a 
judgment  rendered  in  an  attachment  cas^  he 
filed  an  answer  admitting  that  he  had  a  fund 
derived  from  a  sale  of  property  under  the  ex- 
ecution, but  also  set  up  that  the  holders  of 
two  other  fi.  fas.  had  placed  them  in  his  hands 
and    demanded    their  satisfaction   out    of   the 
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fand,  tbe  amount  of  which  was  insufficient  to 
discbarge  the  fi.  fa.  first  mentioned,  and  pray- 
ing only  for  direction  as  to  how  he  should 
apply  the  fund.  The  holders  of  the  two  fi.  fas. 
last  mentioned  in  the  sherifiTs  answer  appeared 
by  counsel  and  particii^ated  in  the  trial;  and 
by  consent  of  all  parties  the  case  was  tried 
by  the  judge  upon  an  agreed  statement  of 
facts  and  resulted  in  a  judgment  which  or- 
dered the  sheriff  to  apply  the  fund  to  the  pay- 
ment of  the  costs  of  court  in  tbe  attachment 
case  and  the  money-role  proceeding,  and  de- 
liver the  balance  thereof  to  the  attorneys  for 
the  plaintiff  in  the  attachment  case.  Held,  that 
the  judgment  was  responsive  to  the  prayer  of 
the  sheriff,  and  all  of  the  contestants  over  the 
fund,  being  parties  to  the  suit,  were  bound  by 
the  judgment,  and  the  sheriff  had  no  cause  for 
complaint  that  the  fund  was  awarded  to  one 
of  the  contestants,  rather  than  to  the  others. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables^  Dec.   Dig.  |  126.*] 

2.  Appeal  and  Bbbob   ({  836*)— Right  to 
Review, 

Tbe  losing  contestants  for  the  fund  In  the 
court  below  having  omitted  to  except  to  the 
judgmei^  they  could  not  have  their  names 
added  by  amendment  as  plaintiffs  in  error  in 
the  Supreme  Court  to  the  bill  of  exceptions 
sued  out  by  the  sheriff,  so  as  to  proceed,  not 
in  the  interest  of  the  sheriff,  but  in  the  mter- 
est  of  themselves,  to  have  the  judgment  of  the 
lower  court  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  336.*] 

Error  from  Superior  Court,  Randolph 
Coimty;  W.  C.  Worrlll,  Judge. 

Action  by  C.  F.  Barry  against  W.  L  Mat- 
toz,  SberifT.  Judgment  for  plaintiif,  and  de- 
fendant brtngB  error.    AfiSrmed. 

On  November  8,  1909,  in  the  superior 
court  of  Randolph  county,  C.  F.  Barry  recov- 
ered Judgment  in  an  attachment  case  against 
George  L.  Barry,  and  on  the  same  day  caus- 
ed execution  to  issue  and  to  be  entered  on 
the  general  execution  docket  On  November 
9,  1909,  the  sheriff  levied  it  upon  certain 
property  of  the  defendant,  which  was  reg- 
ularly sold  on  December  7,  1909.  After  the 
sale,  on  motion  of  the  plaintiff  in  fi.  fa.,  a 
rule  nisi  was  issued  against  the  sheriff,  re- 
quiring him  to  show  cause  why  he  should 
not  pay  the  funds  derived  from  the  sale 
of  the  property  to  the  plaintiff  in  fl.  fa.  In 
his  answer  the  sheriff  set  up  that  a  Justice 
court  fl.  fa.  Issued  on  the  23d  day  of  March, 
1893,  in  favor  of  W.  R.  Curry  against  George 
L.  Barry,  and  transferred  to  E.  R.  King  on 
the  11th  day  of  January,  1909,  had  been 
placed  in  his  hands  and  levied  upon  the 
property,  and  that  the  money  in  his  hands 
was  produced  by  a  sale  of  the  property  under 
both  executions,  and  also  that  before  the 
sale. still  another  Justice  court  fl.  fa.  in  favor 
of  Rawls,  Perry  &  Webb  against  George  L. 
Barry  was  placed  in  his  hands,  with  instruc- 
tions that  the  same  constituted  a  lien  upon 
the  proceeds  of  the  sale  of  the  property,  the 
last  fl.  fa.  having  been  issued  on  NoV^ember 
20,  1892.  Having  thus  answered,  the  sheriff 
prayed  the  court  to  be  instructed  "how  to 
distribute  said  money  arising  from  the  sale 


of  said  property,  or  to  whom  same  shall  be 
paid,  whether  to  the  plaintiffs  in  the  said 
Justice  court  executions  or  to  the  plaintiffs 
in  this  case."  The  rule  against  the  sheriff 
was  made  returnable  May  21,  1910.  Service 
was  acknowledged  May  14,  1910,  by  the  sher- 
iff individually,  and  also  by  attorneys  at 
law  for  E.  R,  King  and  for  Rawls,  Perry  & 
Webb.  On  the  same  day  an  order  was  sign- 
ed by  the  judge,  reciting  that  by  agreement 
"of  all  parties  to  this  proceeding  It  is  order- 
ed that  the  questions  presented  therein  be 
heard  and  passed  upon  by  the  Judge  of  said 
court  at  chambers,  on  May  21, 1910,  at  Cuth- 
bert,  Ga."  This  order  was  consented  to  by 
the  attorneys  for  C.  F.  Barry,  the  plaintilF 
in  the  attachment  execution,  who  instituted 
the  hioney  rule  against  the  sheriff,  and  also 
by  the  attorneys  for  B.  R.  King  and  attor- 
neys for  Rawls,  Perry  &  Webb. 

On  the  day  set  for  the  hearing  the  case 
was  submitted  on  an  agreed  statement  of 
facts,  which  was  in  conformity  with  all  that 
is  above  stated,  and  showed  the  following  ad- 
ditlotaal  facts:  The  amount  realized  from 
the  sale  was  insufficient  to  discharge  the  at- 
tachment execution  in  favor  of  C.  F.  Barry. 
The  Justice  court  11.  fa.,  issued  March  23, 
1893,  in  favor  of  W.  R.  Curry,  was  entered 
on  the  general  execution  docket  on  March 
29,  1893,  but  never  on  the  execution  docket 
of  the  superior  court,  and  contained  an  in- 
dorsement whereby,  on  January  11,  1909,  the 
plaintiff  assigned  it  to  E.  R.  King.  It  also 
contained  an  entry  of  levy  by  the  sheriff, 
dated  November  2,  1909.  The  other  Justice 
court  fl.  fa.,  which  was  issued  November 
24,  1892,  In  favor  of  Rawls,  Perry  &  Webb, 
was  entered  on  the  general  execution  docket 
on  December  9,  1892,  but  never  oh  the  exe- 
cution docket  of  the  superior  court  The 
original  was  lost,  and  an  alias  was  issued 
December  7,  1909.  The  defendant  in  fl.  fa. 
left  the  state  of  Georgia  in  1894  or  1895, 
and  has  not  returned  to  this  state  to  reside 
since  that  time.*  Upon  this  statement  of 
facts  the  Judge  ordered  that  "all  stuns  of 
costs  accruing  in  said  attachment  case  of 
O.  F.  Barry  against  Geo.  I*.  Barry,  as  well 
as  the  coists  of  this  rule  proceeding,  be  flrst 
paid  out  of  the  funds  admitted  by  the  sher- 
iff in  his  answer  to  be  in  his  hands,  and 
the  balance  paid  over  to  •*the  attorneys  for 
the  plaintiff  in  attachment,  to  be  credited  on 
his  execution  and  Judgment  against  Geo.  L.' 
Barry."  The  sheriff  excepted  to  the  order, 
on  the  ground  that  the  court  erred  **ln 
awarding  said  money  to  C.  F.  Barry,  and  In 
passing  said  order  awarding  said  money  to' 
C.  F.  Barry,  and  in  not  awarding  it  to  the 
plaintiffs  in  the  Justice  coiort  executions  In 
the  hands  of  the  sheriff.** 

Glessner  &  Park  and  King  &  Castellow, 
for  plaintiff  in  error.  Stnith  &  Miller,  for 
defendant  in  error. 
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ATKINSON,  J.  [1]  1.  Tli6  assftgnments  of 
error  do  not  afford  grounds  for  reversing  the 
Judgment  at  tbe  instance  of  tlie  sheriff,  the 
only  plaintiff  In  error  who  filed  exceptions 
to  the  ruling  of  the  court  The  catse  was  a 
money-rule  proceeding  against  the  sheriff, 
and  by  consent  was  tried  by  the  Judge  upon 
tlie  pleadings  and  upon  an  agreed  statement 
of  facts.  According  to  his  answer  and  only 
prayer,  the  sheriff  had  no  interest  further 
than  to  obtain  a  Judgment  protecting  him  in 
the  matter  of  paying  out  the*fund  admitted 
to  be  in  his  hands,  and  invoked  no  Judgment 
other  than  direction  from  the  court  on  that 
subject.  In  money-rule  cases,  where  a  fund 
is  in  the  hands  of  the  sheriff  and  is  con- 
tended for  by  different  persons,  ordinarily 
all  persons  having  claims  to  the  fund  will  be 
bound  by  the  Judgment,  if  they  have  notice 
of  the  proceedings  and  are  afforded  an  op* 
Iiortunity  to  assert  their  claims.  Foster  v. 
Rutherford,  20  Oa.  068 ;  Berrle  v.  Smith,  97 
Oa.  782,  25  S.  B.  757.  The  holders  of  the 
justice  court  11.  fas.  put  them  In  the  hands  of 
the  sheriff,  and  in  effect  notified  him  to  sat- 
isfy them  out  of  the  fund  in  controversy, 
thus  in  part  bringing  about  the  necessity  for 
the  sheriff  to  ask  direction  from  the  court. 
After  the  rule  was  issued  against  the  sheriff, 
tbe  attorneys  at  law  for  the  holders  of  the 
Justice  court  fi.  fas.  acknowledged  service 
thereof,  and  entered  into  the  consent  for  the 
trial  by  the  Judge  and  the  agreement  as  to 
the  facts,  thereby  participating  in  the  trial 
of  the  case.  Under  these  circumstances  the 
holders  of  the  Justice  court  fi.  fas.,  as  well 
as  the  plaintiff  in  attaclmimt,  would  be 
bound  by  any  Judgment  rendered  In  the  case. 
With  all  of  the  parties  at  interest,  so  far  as 
the  recotd  discloses,  participating  in  the 
trial,  a  Judgment  was  rendered  which  in  ef- 
fect gave  the  sheriff  full  directions  as  to  the 
application  of  the  fund,  and  afforded  him 
complete  protection  in  paying  it  out  as  or- 
dered. The  Judgment  was  responsive  to  bis 
only  prayer,  afforded  him  all  that  he  sought, 
and  he  was  no  party  to  ask  that  it  be  set 
aside.  In  this  connection,  see  Western  Union 
Telegraph  Co.  t.  Griffith,  111  Qa.  558,  86  S. 
E.  859;  Orr  y.  Webb,  112  Oa.  810,  38  S.  B. 
08. 

[2]  2.  After  the  case  was  brought  to  the 
Supreme  Court  by  the  bill  of  exceptions  filed 
by  tbe  sheriff,  thie  holders  of  the  Justice 
court  fl.  faa  sought  to  have  it  amended  by 
liavlng  their  names  inserted  as  parties  plain- 
tur  In  error,  and  to  have  tiie  Judgment  of 
tlie  trial  court  reversed  In  their  interest.  As 
Indicated  In  the  first  division,  if  the  Judg* 
ment  should  be  reversed  at  all,  It  would  not 
be  In  the  interest  of  the  sheriff,  as  be  had 
no  Interest  in  having  It  reversed.  It  is  not 
appc^ent  why  they  should  be  thus  allowed  to 
proceed.  If  they  were  dissatisfied  with  the 
Judgment  of  the  trial  court,  tbey  should  have 
filed  appropriate  exceptions' within  the  time 


f  allowed  by  law.  Several  reasons  exist  why, 
after  omitting  to  do  so,  they  should  not,  aft- 
er the  expiration  of  the  time  for  filing  ex- 
ceptions, be  heard  as  to  their  separate  inter- 
ests in  the  Supreme  Court  merely  by  an- 
nexing themselves,  under  the  law  of  amend- 
ments, to  the  bill  of  exceptions  filed  by  the 
sheriff.  This  is  not  a  case  where  they, 
might  have  been  added  by  amendment  as 
necessary  parties  in  order  to  afford  relief  to 
the  sheriff,  the  only  plaintiff  in  error  In  the 
original  bill  of  exceptions.  Ordinarily,  In 
making  parties  plaintiff  iu  error  by  amend- 
ment, the  new  parties  proposed  should  have 
been  on  the  .same  side  of  the  controversy  in 
the  court  below  with  the  plaintiff  In  error. 
Western  Union  Telegraph  Co.  v.  Grifiith,  lU 
Ga.  551,  36  S.  B.  859.  But  such  was  not  the 
case  now  before  us.  The  sheriff  was  a  party 
all  to  himself,  not  on  the  side  of  the  holders 
of  the  Justice  court  fl.  fas.,  nor  on  that  of 
the  plaintiff  in  attachment,  to  whom  the 
money  was  awarded.  He  did  not  purport 
to  appear  for  either  of  them,  nor  was  be  al- 
lied with  either.  While,  under  certain  con- 
ditions, bills  of  exceptions  waay  be  amended 
by  adding  parties  plaintiff  in  error,  this  does 
not  extend  so  far  as  to  authorize  a  losing 
party  on  the  trial  of  a  controversy  in  the 
court  below,  who  could  have  excepted,  but 
did  not,  afterwards  to  have  his  name  added 
by  amendment  to  a  bill  of  exceptions  sued 
out  by  a  different  party,  not  on  the  same 
side  of  the  controversy  with  him,  iu  order 
that  he  might  proceed  in  the  Supreme  Court 
in  his  own  Interest  to  have  the  Judgment 
reversed. 

Judgment  affirmed.    All  the  Justices  con^ 
cur.* 


036  Oa.  24S.> 

SPBNCBB  V.  ROWB. 

« 

(Supreme  Court  of  Georgia.    May  d,  1911.) 

(SpUahu$  by  the  Court.) 

New  Tbiai«  <|  78*)~Granting  New  Tbiai>- 
Discbetion^Rkview. 

A  verdict  was  rendered  for  the  plaintiff. 
The  judgment  of  the  trial  court  overruling  the 
defendant's  motion  for  a  new  trial  was  revers- 
ed by  the  Supreme  Court  on  .n<^count  of  an  er- 
roneous instruction  given  to  Liie  jury.  Rowe 
V.  Spencer.  132  Ga.  426,  64  S.  E.  468  (4).  Up- 
on a  second  trial  a  verdict  was  arain  renderra 
in  favor  ot  the  plaintiff.  ORie  trial  judge  grant- 
ed a  new  trial.  This  was  the  first  exercise  of 
his  discretion  in  granting  a  new  trial.  As  the 
verdict,  under  the  evidence  and  the  law  ap- 
plicable thereto,  was  not  demanded*  there  was 
no  abnse  of  discretion  by  the  trial  judgef  and 
his  judgment  granting  a  new  trial  will  be  af- 
firmed. Kuhnen  v.  Postal  Telegraph  Cable 
Co.,  135  Ga«  — ,  69  S.  EI  554. 

[Ed.  Note.— For  other  cases,  see  New.  Trial, 
Dec  Dig.  {  78.*] 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  C.  IT.  Brand,  Judge. 

Action  by  E.  A.  Spencer  Against  W.  H. 
Rowe.    From  an  order  setting  aside  a  ver* 


>For  otlier  qbms  ■>■  Muna  iopio  ana  moUoqKUMBBR  la  Dee.  Dig.  *  Am.  Dlt.  Ki&f  No.  8«Mm  A  Rep'r  Indexes 


168 


71  SOUTHBASTERN  RBPORTEB 


(Ga. 


diet  for  plaintiff,  and  granting  defendant  a 
new  trial,  defendant  brings  error.    Affirmed. 

E.  O.  Dobbs  and  I.  L.  Oakes,  for  plaintiff 
in  error.  J.  V.  Pool  and  J.  A.  Perry,  for 
defendant  In  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(136  Ga.  Id7) 

SMITH  V.  SMITH. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(Bvlldhu9  hy  the  Court,) 

X.  Rbtibw  on  Appeal. 

The  court  erred  in  failing  to  instruct  the 
jury  as  pointed  out  in  the  first  division  of  the 
opinion,  and  in  giving  the  charge  set  out 
therein. 

2.  Divorce   (J   147*)— Actions— Jubt    Ques- 
tion—Domicile OF  Defendant. 

Under  the  evidence  in  this  case,  the  ques- 
tion as  to  whether  or  not,  at  the  time  the  suit 
for  divorce  was  instituted  against  the  plaintiff 
in  error,  he  was  then  a  resident  of  Fulton 
county,  was  one  for  determination  by  the  jury. 

[£}d.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  §  147.*] 

(Additional  SylldbuB  "by  Editorial  Staff,) 

3.  Divorce  (§  148*)— Actions— Instructions 
—Residence  of  Defendant. 

In  a  divorce  action,  where  it  was  an  issue 
whether  defendant  at  the  commencement  of  the 
action  was  a  resident  of  the  county  of  the  ju- 
risdiction, and  it  appeared  that  defendant  be- 
fore the  action  had  separated  from  plaintiff, 
with  whom  the  children  of  the  marriage  re- 
mained, his  place  of  residence  should  be  de- 
termined as  if  he  were  a  person  having  no  fam- 
ily, and  it  was  error  to  fail  to  charge  Civ. 
Code  1910,  t  2181.  providing  that  the  domicile 
of  a  person  of  full  age,  laboring  under  no  dis- 
ability, if  he  has  no  family,  is  the  place  wihere 
he  generally  lodges. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec  Dig.  S  148.*J 

4.  Appeal   and   Error  (%   1078*)  — Assign- 
ments OF  Error— Abandonment. 

A  ground  of  motion  for  nonsuit,  not  re- 
ferred to  in  the  brief  for  plaintiff  in  error,  will 
be  deemed  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  4256-4261;  Dec.  Dig.  S 
1078.*] 

6.  Evidence   (§  208*)  —  Admissions  —  Aban- 
doned Pleading. 

An  abandoned  paragraph  of  an  answer  is 
admissible  in  evidence,  to  show  an  admission 
of  the  pleader  made  therein. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  718,  710;   Dec.  Dig.  9  208.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  li.  Bell,  Judge. 

Action  by  M.  L.  Smith  against  J.  H. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

The  plaintiff  in  error  was  sued  for  divorce 
and  alimony,  temporary  and  permanent.  The 
petition  was  brought  In  the  superior  court  of 
Fulton  county,  and  alleged  the  defendant 
(plaintiff  In  error  here)  to  be  a  resident  of 
that  county.     At  the  second  trial,  for  final 


divorce  and  permanent  alimony,  the  court 
allowed  a  plea  of  the  defendant,  striking  the 
paragraph  in  his  original  answer  wherein  he 
had  admitted  himself  to  be  a  resident  of  Ful- 
ton county,  and  setting  up  that  at  the  time 
the  originfd  petition  was  filed  he  did  not  re- 
side in  that  county,  and  therefore  tliat  the 
trial  court  had  no  Jurisdiction  of  the  suit. 
The  trial  resulted  in  a  verdict  in  favor  of 
the  wife  for  divorce  and  permanent  alimony. 
The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  he  excepted.  All  the  special 
assignments  of  error  are  based  on  the  con- 
tention of  the  defendant  that  his  legal  resi- 
dence was  not  in  Fulton  county.  The  evi- 
dence on  the  question  of  the  defendant's  resi- 
dence was  in  substance  as  follows: 

The  plaintiff  testified:  "We  sepeurated  Sep- 
tember 8, 1907.  At  the  time  of  the  separation 
we  were  living  at  West  End,  in  the  city  of 
Atlanta,  in  Fulton  county,  Ga.  Since  Sep- 
tember 8,  1907,  we  have  been  living  apart 
and  in  a  state  of  separation.  *  *  *  On 
November  28,  1907,  I  saw  J.  Horace  Smith 
[the  defendant]  in  West  Ekid,  where  we  had 
lived.  Some  of  the  property  was  there  in- 
tact I  also  called  up  Mr.  Smith  in  West 
End,  and  he  answered  the  phone.  I  called 
up  a  residence  on  the  opposite  side  of  the 
street  over  the  phone,  and  Mr.  Smith  an- 
swered. •  •  •  Mr.  Smith's  father  lived 
at  Clarkston,  in  De  Kalb  county.  I  am  cer- 
tain of  the  date  of  the  separation.  At  that 
time  we  were  living  in  West  End.  From 
the  time  of  the  separation  till  the  trial  of 
the  temporary  alimony  matter  here,  I  saw 
Mr.  Smith  in  passing.  He  stayed  at  his  fa- 
ther's, and  passed  my  door  twice  a  day.  I 
don't  know  whether  I  saw  him  every  day 
during  that  time ;  probably  some  days  I  hap- 
pened to  be  where  I  could  not  see  him.  I 
would  see  him  pass  my  house  every  day. 
He  was  working  in  Atlanta.  After  the  sep- 
aration, he  went  to  his  father's,  and  stayed 
there  at  night  He  was  down  there  at  the 
time  this  suit  was  filed,  and  he  was  there 
at  the  time  of  the  hearing  of  the  temporary 
alimony." 

J.  L.  Smith  testified:  "I  am  the  father  of 
the  defendant  in  this  case,  J.  Horace  Smith, 
and  live  in  De  Kalb  county — Clarkston,  Ga. 
I  have  been-  living  there  seven  years.  I  re- 
member the  time  the « suit  was  filed  for  di- 
vorce and  alimony  by  Mittie  L.  Smith  against 
J.  Horace  Smith.  At  that  time  my  son  waii 
staying  at  my  house  in  Clarkston,  De  Kalb 
county,  Ga.  He  went  back  and  forwards 
every  day  to  his  work.  He  stayed  at  my 
house.  He  had  a  contract  with  me  for 
board  during  that  time.  When  this  suit 
was  filed,  he  had  been  staying  at  my  house 
for  about  a  month.  Prior  to  that  time  he 
and  his  wife  resided  in  Atlanta.  They  lived 
in  West  End  a  month  or  such  a  matter. 
*  •  •  Prior  to  that  tine  they  lived  in 
1  Decatur.     Prior  to  that  time  they  lived  at 
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Edgewood,  and  ate  ECirkwood,  In  De  Kalb 
county.  The  time  I  have  mentioned  as  my 
son's  having  lived  In  West  End  Is  the  only 
time  my  son  ever  stayed  or  lived  In  Fulton 
county.  All  the  rest  of  the  time  he  lived  in 
De  Kalb  coonty.  The  separation  was  about 
the  Ist  of  September.  After  the  separation, 
Mr.  Smith's  household  furniture  and  goods 
was  most  of  it  in  De  Kalb  county,  at  a 
friend  of  his  house,  a  man  named  Floyd, 
]D8t  across  the  line  in  De  Kalb  county. 
Some  of  the  other  part  of  his  property  was 
stored  somewhere.  I  don't  know  where. 
Probably  some  of  it  was  where  they  lived  In 
West  End.  •  •  •  When  my  son  was  liv- 
ing at  my  house,  his  wife  and  family  was 
living  right  there  at  Clarkston.  She  was 
staying  with  her  father.  She  was  living 
there  at  the  time  my  son  came  to  stay  with 
me.  My  son  and  his  wife  were  living  at 
West  End  when  they  separated.  After  the 
separation  his  wife  lived  at  Clarkston.  I 
think  a  month  is  about  all  the  time  they 
lived  at  West  End."  The  witness  further  tes- 
tified that  his  son  came  to  his  house  the 
Ist  of  September,  and  stayed  two  or  three 
months.  The  witness  was  present  at  the 
hearing  for  temporary  alimony  after  the  8th 
of  October.  His  son  "did  not  leave  the  state 
right  straight"  He  worked  at  Rhodies-Hav- 
erty  the  whole  month  of  October,  and  worked 
there  in  November,  1907,  and  until  he  left 
Atlanta. 

Another  witness  testified  that  he  lived  in 
De  Kalb  county;  that  from  about  the  1st 
of  September  until  the  latter  part  of  October 
he  saw  the  defendant  passing  his  house; 
that  he  saw  him  about  every  morning  going 
to  the  train,  and  saw  him  in  the  afternoon 
coming  back,  until  it  got  dark.  On  cross- 
examination  he  testified:  **!  am  not  positive 
of  the  particular  month  in  1907.  It  was 
along  in  September,  October,  or  November. 
•  •  •  The  last  time  I  saw  him  was  in 
November,  as  he  went  past" 

Another  witness  testified  that  he  lived  in 
Clarkston,  and  saw  the  defendant,  while  he 
was  staying  there  with  his  father,  going 
ba<^ward  and  forward  to  to\vn  to  work. 
This  was  in  September,  as  well  as  the  wit- 
ness could  recollect  He  saw  him,  after  Sep- 
tember, about  the  Ist  of  October.  "It  was 
In  the  latter  part  of  October  and  November. 
I  can't  indicate  the  particular  time  in  Sep- 
tember. *  *  *  I  don't  remember  wheth- 
er It  was  the  first  or  the  last" 

The  plaintiff,  recalled,  testified  that  she 
and  the  defendant  moved  to  West  End  Febru- 
ary 22,  1907,  and  were  living  there  on  the 
date  of  the  separation.  Th&  suit  was  filed 
September  25,  1907. 

Mark  Boldlng,  for  plaintifT  in  error.  Alon- 
10  Field,  for  defendant  In  error. 

HOLDEKi  J.  (after  stating  the  facts  as 
above).  [1,  S]  1.  Eirror  Is  assigned  on  the 
failure  of  the  court  to  charge  the  provisions 
of  section  2181  of  the  Civil  Code  of  1910, 


and  especially  on  the  failure  of  the  court  to 
charge  the  second  and  last  sentence  thereof. 
The  provisions  of  that  section  are  as  follows : 
'*The  domicile  of  every  person  of  full  age, 
and  laboring  under  no  disability,  is  the  place 
where  the  family  of  such  person  shall  per- 
manently reside,  if  In  this  state.  If  he  has 
no  family,  or  they  do  not  reside  In  this  state, 
then  the  place  where  such  person  shall  gen- 
erally lodge  shall  be  considered  his  domicile." 
There  was  evidence  to  the  effect  that  the 
plaintiff  and  the  defendant  separated  as 
husband  and  wife  on  the  8th  day  of  Septem- 
ber, 1907,  while  residing  In  IMlton  county, 
and  that  after  the  separation  the  defendant 
continued  to  work  in  Atlanta,  but  boardea 
with  his  father  in  De  Kalb  county  until  sever- 
al weeks  after  the  suit  for  divorce  was  filed 
on  September  26,  1907.  After  the  defendant 
separated  from  his  wife,  with  whom  the 
children  of  the  marriage  remained,  his  place 
of  residence  would  have  to  be  determined  as 
if  he  was  "a  person  having  no  family."  Gil- 
mer V.  Gilmer,  82  Ga.  685.  We  think,  there- 
fore, the  last  sentence  in  the  Code  section 
above  quoted,  that,  "if  he  has  no  family, 
•  •  •  then  the  place  where  such  person 
shall  generally  lodge  shall  be  considered  his 
domicile,"  should  have  been  given  in  charge 
to  the  Jury.  The  court  nowhere  gave  this 
principle  in  charge,  and  we  think  it  was 
error  for  the  court  to  fail  to  charge  the 
jury  as  above  stated. 

Error  is  assigned  on  the  following  charge 
of  the  court:  "The  court  further  instructs 
you  that  if  a  person  shall  reside  indiffer- 
ently at  two  or  more  places  in  this  state, 
such  person  shall  have  the  privilege  of  elect- 
ing which  shall  be  his  domicile;  and  if  such 
election  shall  be  made  notorious,  the  place 
of  his  choice  shall  be  his  domicile.  If  no 
such  election  be  made,  or,  if  made,  Is  not 
generally  known  among  those  with  whom  he 
transacts  business  in  this  state,  third  per- 
sons may  treat  each  one  of  such  places  as  his 
domicile,  and  it  shall  be  so  held;  and  in  all 
such  cases  a  person  who  habitually  resides  a 
portion  of  the  year  in  one  county,  and  another 
portion  in  another,  shall  be  deemed  a  resi- 
dent of  both,  so  far  as  to  subject  him  to  suits 
in  either  for  contracts  made  or  torts  com- 
mitted in  such  county.  Transient  persons, 
whose  business  or  pleasure  causes  a  frequent 
change  of  residence,  and  having  no  family 
permanently  residing  at  one  place  in  this 
state,  shall  be  deemed  and  held,  as  to  third 
persons,  to  be  domiciled  at  such  place  as 
they  at  the  time  temporarily  occupy."  Com- 
plaint is  made  that  this  charge  is  not  ap- 
plicable to  any  phase  of  the  case  under  the 
evidence  introduced. 

We  think  it  was  error  to  give  this  charge, 
as  no  portion  of  it  was  applicable.  After 
the  separation  on  September  8,  1907,  while 
the  husband  continued  to  work  In  Atlanta, 
he  boarded  with  his  father  In  De  Kalb  coun- 
ty, and  was  boarding  there  at  the  time  the 
suit  was  filed  on  September  25^  1907.    There 
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was  evidence  that  he  came  to  Atlanta  to 
work  during  the  day,  ,and  returned  to  his 
father's  every  night,  and  that  that  was  the 
place  where  he  generally  lodged.  The  place 
of  his  residence  after  the  separation,  as 
above  stated,  is  to  be  determined  as  if  he 
was  "a  person  having  no  family,**  and  there 
is  no  evidence  that  he  resided  "indliferently 
at  two  or  more  places  in  this  state."  Nor  is 
there  any  evidence  that  "he  habitually  re- 
sided a  portion  of  the  year  in  one  county, 
and  another  portion  in  another"  county.  Nor 
is  there  any  evidence  bringing  him  within 
that  class  of  persons  described  as  "transient 
persons,  whose  business  or  pleasure  causes  a 
frequent  change  of  residence,**  and  have  no 
family  residing  permanently  in  this  state. 
See,  in  this  connection.  Knight  v.  Bond,  112 
Ga.  828,  38  S.  B.  206.  The  above-quoted 
charge  was  inapplicable,  and  constituted  er- 
ror requiring  a  new  trial,  inasmuch  as  one 
of  the  main  defenses  set  up  by  the  defendant 
to  the  suit  was  that  the  court  had  no  Juris- 
diction to  entertain  the  suit  for  divorce,  be- 
cause the  defendant  at  the  time  of  its  insti- 
tution was  not  a  resident  of  Fulton  county. 
There  was  no  error  in  the  other  charge  com-t 
plained  of. 

[4]  2.  Plaintiff  in  error  excepted  to  a  re- 
mark made  by  the  court  at  the  conclusion  of 
the  plaintiff's  evidence,  when  the  defendant 
made  a  motion  for  a  nonsuit.  This  ground 
of  the  motion  is  not  referred  to  in  the  brief 
of  counsel,  for  the  plaintiff  in  error,  and  will 
be  considered  as  abandoned.  The  court  com- 
mitted no  error  in  refusing  to  nonsuit  the 
case,  nor  in  refusing  to  direct  ^  verdict  in 
favor  of  the  defendant. 

[S]  The  question  of  the  place  of  residence 
of  a  party  is  a  mixed' question  of  law  and 
fact  There  was  evidence  to  show  that,  when 
the  plaintiff  in  error  and  his  wife  fiteparated, 
their  residence  was  in  Fulton  county,  and 
after  the  separation  he  continued  to  work 
in  Atlanta,  but  boarded  with  his  father  in 
De  Kalb  county.  There  was  al^o  evidence 
tending  to  show  that  part  of  the  household 
goods  of  the  plaintiff  in  error  had  not  been 
removed  from  Fulton  county.  The  plaintiff 
in  error  did  not  testify  upon  the  trial  of 
the  case.  If  his  domicile  at  the  time  of  the 
separation  was  in  Fulton  county,  and  he 
intended  to  change  it  from  Fulton  to  De 
Kalb,  this  intention  would  have,  .to  be  gather- 
ed from  the  facts  and  circumstances  proved 
in  the  case.  The  plaintiff  in  error  in  his  orig- 
inal ai^swer  admitted  that  at  the  time  of  the 
institution  of  the  divorce  proceedings  he  was 
a  resident  of  Fulton  county.  By  an  amend- 
ment, to  his  answer,  allowed  by  the  court, 
he  struck  the  paragraph  of  his  answer  mak- 
ing this  admission,  and  averred  in  lieu  there- 


of that  he  was  not  at  the  time  the.  suit  was 
commenced,  a  resident  of  Fnlton  county,  but 
was  at  that  .time  a  resident  of  De  Kalb 
county.  The  original  answer  was  introduced 
in  evidence,  and  the  Jury  had  a  right  to  con- 
sider the  admission  made  therein  in  deter- 
mining the  question  as  to  where  the  plaintiff 
in  error  was  domiciled  when  the  suit  waa 
commenced.  Mima  v.  Jones,  135  Ga.  541«  68 
S.  E.  824. 

[2]  In  view  of  all  the  evidoioe  in  the  case^ 
the  question  as  to  whether  or  not  the  dom* 
idle  of  the  plaintiff  in  error  was  in  Fulton 
county  at  the  time  of  the  institution  of  the 
suit  for  divorce  against  him  was  one  for  the 
Jury  to  determine. 

Judgment  reversed.  All  the  Joiitioes  con* 
cur. 


(126  Ga.  601) 
SIBLE7  et  al.  t.  LEB. 
(Supreme  Court  of  Georgia.    May  10,  1911.> 

(BylldbuB  ly  the  Court,) 

VBBDICT— EJVIDENCB— SUFnCIENCT. 

No  errors  of  law  are  complained  ol  and  the 
evidence  was  sufficient  to  support  the  finding  of 
the  jury. 

Error  from  Superior  Court,  Clinch  Gotm- 
ty ;  T.  A.  Parker,  Judge. 

Action  between  William  C.  Sibley  and  oth- 
ers, as  executors,  etc,  and  W.  J.  Lee.  Prom 
a  Judgment  for  the  latter,  the  former  bring 
error.    Affirmed. 

Wilson,  Bennett  &  Lambdin,  for  plaintiffs 
in  error.  B.  J*  Dickerson  and  J,  L.  Sweat* 
for  defendant  in  error. 

♦  •'• 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(iseoa.  my 

ANDERSON  et  al.  v.  NELSON. 
(Supreme  Court  of  Georgia.    May  10,  1911.) 

(Syllohui  by  ihe  OwrtJ 

Vebdict^Evidbnoe— New  Tbiai,. 

The  verdict  was  authorised  by  the  evU 
dence,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Dodge  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  between  U.  Anderson  and  others 
and  W.  J*  Nelson.  Judgment  for  ttie  latter, 
and  the  former  bring  error.    Affirmed. 

D,  M.  Roberts  &  Son  and  W.  M.  Clements, 
for  plaintiffs  in  error.  J.  A.  Neese  and  W. 
M.  Morrison,  for  die^fendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justft^eB  concur* 
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<U6  6a.  SI) 

BRIDGES   V.    SOUTHERN   BELL  TELE- 
PHONE &  TELEGRAPH  CO.  et  aL 

{Supreme  Court  of  Georgia.     April  12,  1911.) 

(BylUibuM  Iv  tk€  Court.) 

OoBPOSAnoNs  (9  888*)  —  Powbbs  —  Bbtoppkl 

OF  Stookholdeb— Lachss. 

A  minority  stockholder,  who  co-operated  in 
the  consummation  of  the  sale  of  the  phjrsical 
properties  of  a  telephone  company,  and,  with  a 
knowledge  that  the  sale  had  been  made  and  the 
purchase  price  paid,  stood  by  and  saw  the  pur- 
chaser expend  large  sums  in  the  improvement  of 
the  property  without  objection,  and  inexcusably 
waited  an  unreasonable  time  before  making  ob- 
jection, will  be  estopped  by  his  laches  and  con- 
duct from  attacking  the  validity  of  the  sale  as 
ultra  vires,  or  as  having  been  irre^larly  made. 
Under  the  facts  of  this  case,  the  jud^pe  did  not 
abuse  his  discretion  in  denying  an  injunction 
and  the  appointment  of  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  155e-15e7;  Dec.  Dig.  |  388.*1 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   Frank  Park,  Judgeu 

Action  by  R.  L.  Z.  Bridges  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

The  Bainbridge  Telephone  Company  was 
incorporated  by  the  superior  coifrt  of  Early 
county  on  December  23,  1904.  It  construct- 
ed and  operated  a  telephone  system  in  the 
city  of  Bainbridge  and  in  the  towns  of  Brin- 
son  and  Climax,  all  located  in  Decatur  coun- 
ty. The  physical  properties  of  the  company 
were  incumbered  by  two  mortgages.  On 
January  13,  1910,  the  Bainbridge  Telephone 
Company  sold  and  transferred  by  deed  its 
physical  properties  to  the  Southern  Bell  Tel- 
ephone &  Telegraph  Company,  which  im- 
mediately took  possession  of  the  same  and 
expended  large  sums  of  money  in  the  im- 
provement of  the  telephone  system.  On  July 
13,  1910,  R.  L.  Z.  Bridges,  a  minority  stock- 
bolder  of  the  Bainbridge  Telephone  Company, 
filed  a  petition  against  the  Bainbridge  Tele- 
phone Company  and  the  Sontbem  Bell  Tele- 
phone &  Telegraph  Company,  alleging  that 
the  sale  of  the  physical  properties  of  the  for- 
mer company  to  the  latter  was  without  au- 
thority of  law,  and  without  any  resolution 
of  its  stockholders,  and  without  any  notice 
to  petitioner,  and  that  the  same  was  made 
coUuslYcdy  and  in  fraud  of  petitioner.  The 
prayers  were  to  declare  the  sale  void*  to 
cancel  the  deed,  to  restrain  the  Southern 
Bell  Telephone  ik  Telegraph  Company  from 
further  Interfering  with  the  property  of  the 
Bainbridge  Telephone  Company,  and  that  a 
receiver  be  appointed  to  take  charge  of  all 
the  property  of  the  Bainbridge  ,  Telephone 
Company. 

Both  corporations  answered.  The  Balur 
bridge  Telephone  Company  alleged  that  the 
petitioner,  prior  to  the  sale  of  its  physical 
properties  to  the  Southern  Bell  Telephone 
&  Telegraph  Company,  had  sold  his  stock 
to  T.   E.  Ourr,  and  in  furtherance  of  the 


sale  had  executed  a  power  of  attorney  to 
transfer  the  same  on  the  books  of  the  com- 
pany, and  had  agreed  to  take  a  certain  sum 
of  money  as  the  purchase  price,  which  sum 
was  duly  tendered  to  and  refused  by  the  pe- 
titioner; that  the  municipalities  where  the 
telephone  company  operated  had  assented  to 
the  transfer  by  ordinances,  in  which  rates 
of  toll  were  fixed,  and  the  sale  had  also  been 
approved  by  the  Railroad  Commission;  that 
the  company  had  been  legally  dissolved,  and 
notice  thereof  was  published  in  a  newspaper 
in  Bainbridge,  having  a  general  circulation 
in  the  conn^;  that  the  petitioner  kne^  of 
the  pending  sale  to  the  Southern  Bell  Tele- 
phone &  Telegraph  Company,  and  actively 
participated  in  consummating  it;  that  he 
was  instrumental  in  obtaining  the  assent  of 
the  municipality  of  Brinson  to  the  sale ;  that 
the  Bainbridge  Company  was  In  bad  finan- 
cial condition,  and  was  being  operated  at  a 
loss,  and  the  sale  was  to  the  advantage  of 
its  stockholders ;  and  that  the  Southern  Bell 
Telephone  &  Telegraph  Company  had  ex- 
pended large  sums  of  money  in  the  improve- 
ment of  the  telephone  system  after  its  pur- 
chase by  them,  and  the  petitioner  was  aware 
that  such  improvements  were  being  made  at 
the  time  the  money  was  being  expended 
therefor.  In  its  answer  the  Southern  Bell 
Telephone  &  Telegraph  Company  made  sub- 
stantially the  same  allegations  contained  in 
the  answer  of  the  Bainbridge  Telephone  Com- 
pany, averring  that  the  petitioner  was  not 
a  stockholder ;  that  its  purchase  of  the  prop- 
erty was  legal  and  authorized  by  law;  that 
the  petitioner  was  estopped  from  contesting 
the  sale,  because  he  participated  in  bringing 
about  the  same,  and  knowingly  permitted, 
without  objection,  large  sums  of  money  to 
be  expended  In  the  improvement  of  the  tele- 
phone system  after  its  purchase;  and  that 
the  respondent  was  solvent,  and  it  purchased 
the  property  of  the  Bainbridge  Telephone 
Company  in  good  faith,  and  paid  its  full 
value  for  the  same.  Both  corporations  de- 
nied all  charges  of  collusion  or  fraud  in  the 
matter  of  the  sale  of  the  property.  On  the 
interlocutory  hearing  the  court  refused  a 
temporary  injunction,  and  the  petitioner  ex- 
cepted. 

Russell,  Fleming  &  Custer,  for  plaintiff  in 
error.  H.  E,  W.  Palmer,  Brutus  J.  Clay,  and 
Hawes  &  Pottle,  for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  Two  reasons  are  advanced  for  de- 
nying the  plaintiff  the  relief  which  he  seeks 
One  is  that  he  was  not  a  stockholder,  and 
the  other  that  he  is  estopped  by. his  conduct 
from  attacking  the  sale.  We  will  pretermit 
any  discussion  of  the  evidence  relied  on  to 
show  a  sale  of  his  stock,  because  the  plain* 
tiff  never  parted  with  his  stock  certificate 
and  declined  to  receive  the  purchase  price 
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Whether  he  violated  his  contract  to  sell  his 
stock,  or  whether  the  purchaser  failed  to 
comply  with  the  terms  of  sale,  may  be  pass- 
ed by,  as  the  stock  certificate,  with  its  trans- 
fer, was  never  delivered  to  the  purchaser. 
Nevertheless  we  think  the  evidence  was  suf- 
ficient to  show  an  estoppel  against  the  plain- 
tiff from  having  the  relief  which  he  seeks. 
In  his  affidavit,  submitted  at  the  interlocuto- 
ry hearing,  the  plaintiff  deposed  that  the 
sale  was  not  authorized  by  any  resolution  of 
the  stockholders,  nor  was  the  corporate  seal 
impressed  upon  the  deed.  There  was  no  ev- 
idence to  the  contrary.  But  the  deed  was 
actually  made  in  the  corporation's  name; 
the  corporate  name  purporting  to  have  been 
signed  by  its  president,  and  attested  by  its 
secretary. 

Treating  the  deed  as  being  informally  ex- 
ecuted, and  the  sale  as  being  without  proper 
corporate  action,  we  think,  for  the  purposes 
of  this  case,  the  minority  stockholder  is  es- 
topped from  attacking  the  validity  of  the 
purchaser's  title.  The  Bainbridge  Telephone 
Company  admits  the  execution  of  the  deed 
and  the  receipt  of  the  money,  and  expressly 
ratifies  the  sale.  It  further  appears  that 
the  purchaser  paid  full  value  for  the  prop- 
erty, and  that  the  Bainbridge  Company  was 
unsuccessfully  operating  the  business  at  the 
time  of  the  sale.  It  also  appears,  that  the 
petitioner  knew  of  the  pending  negotiations 
for  the  sale  of  the  telephone  system  to  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany; that  he  co-operated  with  the  officials 
of  the  Bainbridge  Telephone  Company  in 
bringing  about  the  sale,  agreeing  with  its 
president  that  it  was  to  the  best  interest  of 
the  corporation  to  make  the  sale;  that  he 
was  instrumental  in  obtaining  the  assent  of 
the  authorities  of  the  town  of  Brinson  to 
the  sale;  that  he  knew  that  the  sale  was 
consummated;  and  that  after  the  Southern 
Bell  Telephone  &  Telegraph  Company  bad 
been  put  in  possession  of  the  property  it  ex- 
pended large  sums  of  money  in  improving  it, 
without  any  dissent  or  objection  on  the  part 
of  petitioner.  There  was  no  evidence  of  any 
fraud  or  collusion  between  the  Bainbridge 
Telephone  Company  and  the  Southern  Bell 
Telephone  &  Telegraph  Company  in  making 
the  sale,  or  of  any  intention  to  defraud  the 
plaintiff.  Notwithstanding  the  plaintiff  par- 
ticipated in  bringing  about  the  sale,  and  ob- 
served the  purchaser  making  valuable  im- 
provements on  the  faith  of  its  legality,  it 
was  not  until  after  such  improvements  were 
made,  and  six  months  after  the  sale,  that  he 
protested  against  its  validity  or  propriety. 

Before  a  minority  stockholder  may  pro- 
ceed for  acts  ultra  vires  against  the  corpo- 
ration, its  officers,  and  those  participating 
therein,  he  must  show,  not  only  that  the  act 
is  ultra  vires,  and  that  the  majority  of  stock- 
holders are  illegally  pursuing  in  the  name  of 
the  corporation  a  course  in  violation  of  the 


rights  of  shareholders,  but  also  that  he  act- 
ed promptly.  Civ.  Code  1910,  |  2224.  If 
a  minority  stockholder  postpones  his  com- 
plaint that  the  corporate  act  is  ultra  vires 
or  irregular  for  an  unreasonable  time,  or, 
after  full  knowledge  of  the  facts,  stands  by 
and  allows  large  operations  to  be  completed, 
or  money  expended,  before  he  brings  suit, 
his  laches  and  acquiescence  bar  him  of  any 
right  to  equitable  relief  with  respect  there- 
to. Alexander  v.  Searcy,  81  Ga.  536,  8  S.  E. 
630, 12  Am.  St  Rep.  337.  After  a  careful  re- 
view of  the  evidence,  we  do  not  think  that 
the  judge  abused  his  discretion  in  refusing 
the  extraordinary  relief  sought  by  the  plain- 
tiff. 

The  plaintiff  in  error  complains  of  certain 
rulings  on  evidence ;  but,  in  view  of  the  fore- 
going discussion  of  the  grounds  upon  which 
we  place  our  decision,  it  becomes  unnecessa- 
ry to  discuss  them. 

Judgment  affirmed.  All  the  Justices  oon- 
cur. 

(186  Ga.  246) 
HUTCHINS  V.  STATE. 
(Supreme  Court  of  Georgia.     May  9,  1911.) 

(SyllahuB  ly  th€  OaurlJ 

1.  Names  (§  16*)— Idem  Sonans. 

'**CroomB"  and  "Grooms"  are  idem  sonanB. 
and  the  court  did  not  err  in  instructing  the  jury 
that  they  are  such  as  a  matter  of  law.  Woody 
V.  State,  113  Ga.  927,  39  S.  B.  297. 

[Bid.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  n  12-14 ;    Dec.  Dig.  i  16.*] 

2.  Homicide  (§  309*>— Instbuctions— Vouiir- 

TABT  MaNSLAUQHTEB. 

From  the  evidence  for  the  state,  none  belnir 
introduced  by  the  defendant,  it  appears  that  the 
defendant  struck  the  decedent  on  the  head  with 
an  ax,  inflicting  a  mortal  wound;  and  it  ap- 
pears that  there  was  no  provocation  for  the  hom- 
icide, except  certain  insulting  and  opprobrious 
words  used  by  the  decedent  to  the  defendant. 
Held,  that  the  omission  of  a  charge  on  th* 
subject  of  voluntary  manslaughter  was  not  error. 

[£>d.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  §  650;   Dec  Dig.  |  309.*] 

Brror  from  Superior  Court*  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Will  Hutchins  was  convicted  of  homicide, 
and  he  brings  error.    Affirmed. 

Hines  &  Vinson,  for  plaintiff  in  error.  J. 
E.  Pottle,  SoL  Gen.,  and  H.  A.  Hall,  Atty. 
Gen.,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(136  Ga.  Ml> 

SINGLBTARY  v.  WATSON. 
(Supreme  Court  of  €^rgia.     May  9,  1911.) 

(SyUalnu  hy  the  Court.) 

1.  Affidavits  C|  5*)— Authobitt  to  Adhxit- 
ISTEB  Oath— Claimant  of  Pbopbbtt  Lbv- 

lED  ON. 

Under  Civil  Code  1910,  {  621,  subd.  4,  a 
commercial  notary  public  is  authorized  to  ad- 
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minister  the  oath,  provided  for  in  section  5157 
of  such  Code,  to  one  claiming  property  as  not 
subject  to  an  execution  levied  thereon. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent.  Dig.  ||  18-27 ;   Dec.  Dig.  |  5.*] 

2.   ATFIDAVITS    (f    15*)  —  EXECXTTION    IN    FOR- 
SION    STATB— AXTTHSimOATION. 

An  affidavit  made  oat  of  this  state  before 
a  notary  public  of  another  state,  with  his  seal 
attached  tnereto,  is  receivable  in  the  courts  of 
this  state,  without  further  authentication. 
Simpson  v.  Wicicer,  120  Ga.  418,  47  S.  B.  965: 
Ballew  V.  Broach,  121  Ga.  421,  49  S.  E.  297. 

[Ed.  Note.'-For  other  cases,  see  Affidavits, 
Cent.  Dig.  fS  61-64;    Dec.  Dig.  {  15.*] 

Error  from  Superior  Ck>urt,  Grady  Coun- 
ty;  Frank  Park,  Judge. 

Action  between  John  R.  Singletary,  as 
^ardlan,  etc.,  and  Y.  L.  Watson.  From  a 
judgment  in  favor  of  the  latter,  the  former 
brings  error.    Reversed. 

B.  0.  Bell  and  M.  L.  Ledford,  for  plaln- 
•tifl  In  error.  Tbeo.  Titus,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


<t36  Oa.  294) 

BARNES  v.  PETERSON. 
(Supreme  Court  of  Georgia.     May  10,  1911.) 

(8yllahu9  hy  the  Court.) 

1.   RbFOBKATION     of     IlfSTBUMENTS     (|     1*)— 

Deeds— Mistake— DsscftiPTioN . 

The  proper  inqui]^  in  all  applications  for 
relief  agamst  mistake  is:  Does  the  instrument 
contain  the  true  agreement  of  the  parties?  Is 
it  what  the  parties  intended  it  should  be? 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f  1;    Dec  Dig.  § 

2.  Trial  (I  252)*— Instbuctions— Evidence. 

There  being  no  evidence  that  the  plaintiff 
was  lacking  in  proper  diligence  in  connection 
with  the  mistake  in  the  execution  of  the  deed, 
it  was  not  erroneous  for  the  court  to  omit  an 
instruction  respecting  his  negligence. 

Wd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  596^12;    Dec  Dig.  §  252.*] 

( Additional  Sytlahus  by  Editorial  Staff.) 

3.  Retobmation   ov   Instbuments   (S   13*)— 
Deeds— Mistake. 

Where  a  landowner  agrees  to  sell  land, 
And  a  purchaser  agrees  to  buy  it.  and  the  deed, 
by  mistake  of  the  draftsman,  fails  to  correctly 
describe  the  land,  equity  will  correct  the  de- 
scription, so  as  to  conform  the  deed  to  the  ac- 
tual agreement  of  the  imrties. 

[£3d.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {$  42-60;  Dec  Dig. 
I  13.*] 

Error  from  Superior  Court,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Suit  by  B.  Peterson  against  Elmira  Barnes 
to  reform  a  deed  for  mistakes.  Judgment 
for  complainant,  and  defendant  brings  error. 
Affirmed. 

Lankford  &  Dickerson  aiid  Levi  0*Steen, 
for  piaintiff  in  error.  J.  W.  Quincey  and  F. 
Willis  Dart,  for  defendant  in  error. 


EVANS,  P.  J.  B.  Peterson  brought  suit 
against  Elmira  Barnes,  alleging  that  on  De- 
cember 28,  1908,  he  purchased  a  certain  de- 
scribed tract  of  land,  containing  60  acres, 
more  or  less,  known  as  the  "Georgia  Ann 
Levans  land,'*  and  in  pursuance  of  his  pur- 
chase the  defendant  undertook  to  convey  to 
him  the  land  by  warranty  deed.  The  scriv- 
ener selected  to  draw  the  deed  inadvertently 
and  erroneously  described  the  northern 
boundary,  the  effect  of  which  was  to  limit 
the  land  conveyed  to  about  one-half  of  the 
tract  purchased.  A  few  days  after  the  exe- 
cution of  the  deed  the  plaintiff  discovered 
the  mistake  in  the  description  of  the  land, 
and  requested  the  defendant  to  correct  the 
same.  This  the  defendant  refused  to  do. 
The  prayer  of  the  petition  was  to  reform 
the  deed,  so  that  the  land  actually  purchased 
may  be  properly  described  and  for  other 
relief.  The  defendant  denied  that  any  mis- 
take was  made  in  the  execution  of  the  deed, 
and  alleged  that  the  land  described  in  her 
deed  was  the  land  purchased  by  the  plaintiff. 
On  the  trial  of  the  case,  it  appeared  from 
the  evidence  submitted  by  the  plaintiff  that 
the  defendant  and  her  mother  were  indebted 
to  him  in  a  large  sum;  the  mother's  debt 
being  secured  by  deed  to  a  certain  tract 
of  land  owned  by  her,  and  the  defendant's 
indebtedness  was  secured  by  deed  or  mort- 
gage on  personalty  and  on  60  acres  of  land 
upon  which  the  defendant  resided,  and 
known  as  the  "Georgia  Ann  Levans  land," 
the  northern  boundary  of  which  was  stated 
to  be  the  *'old  red  oak  line."  Upon  the 
death  of  the  defendant's  mother  she  became 
entitled  to  her  mother's  land  as  heir  at  law, 
and  entered  into  an  agreement  with  the 
plaintiff  that  she  would  sell  him  the  land 
upon  which  she  lived,  containing  60  acres, 
more  or  less,  and  also  a  mule,  if  the  plain- 
tiff would  convey  to  her  the  land  hypothe- 
cated to  him  by  her  mother  and  cancel  the 
debts  against  her  mother,  herself,  and  her 
brother.  The  plaintiff  canceled  the  debts 
and  executed  a  deed  to  the  defendant,  con- 
veying the  land  formerly  owned  by  her  moth- 
er, and  the  defendant  executed  to  him  a  deed 
purporting  to  convey  60  acres,  more  or  less; 
the  call  for  the  northern  boundary  being  the 
"old  red  oak  line."  The  plaintiff  was  under 
the  impression  at  the  time  that  the  mort- 
gage from  the  defendant  to  himself  correctly 
described  the  land  which  he  agreed  to  ac- 
cept in  satisfaction  of  the  debts  he  agreed 
to  settle;  and  in  drafting  the  deed  the 
scrivener  was  also  under  that  impression, 
and  obtained  his  information  as  to  the 
boundaries  from  that  mortgage.  The  de- 
fendant, immediately  after  the  execution 
of  her  deed,  expressed,  herself  to  several  as 
having  conveyed  her  entire  tract  of  60  acres 
to  the  plaintiff.  In  a  few  days,  however,  the 
plaintiff  discovered  the  mistake  and  called 
upon  the  defendant  to  rectify  it.     She  re- 
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fused,  and  contended  that  the  deed  covered 
the  land  which  she  sold.  The  defendant  on 
the  trial  testified  that  the  land  which  she 
conveyed  was  the  only  land  which  she  sold, 
that  the  entire  tract  contained  about  60 
acres,  and  that  the  northern  boundary  as 
stated  in  the  deed  left  her  26  acres.  The 
Jury  found  In  favor  of  the  plalntifT,  and  the 
court  refused  a  new  trial. 

[3]  The  petition  is  by  a  purchaser  of  land 
to  reform  the  deed  by  correcting  an  errone- 
ous description  of  the  land  made  by  the 
draftsman*  If  an  owner  agrees  to  sell  land« ; 
and  the  purchaser  agrees  to  buy  it,  and  the 
deed,  by  mistake  of  the  draftsman,  fails  to 
correctly  describe  the  land,  a  court  of  equity 
will  correct  the  erroneous  description,  so  as 
to  make  it  conform  to  the  actual  agreement 
of  the  parties.  Collier  v.  Lanier,  1  Ga.  238 ; 
Ward  V.  Allen,  28  Oa.  74. 

[1]  In  such  a  case  the  proper  inquiry  is: 
Does  the  instrument  contain  the  true  agree- 
ment of  the  parties?  Is  it  what  the  parties 
intended  it  should  be?  And  the  court  may 
so  instruct  the  Jury.  Wyche  v.  Greene,  11 
Ga.  169.  There  was  no  conflict  of  evidence 
surrounding  the  execution  of  the  deed.  The 
scrivener  obtained  his  information  as  to  the 
boundaries  from  the  old  mortgage,  and  the 
purchaser  erroneously  supposed  the  bound- 
aries as  delineated  in  the  old  mortgage  in- 
cluded the  entire  tract  Nor  is  there  any 
dispute  that  the  purchaser  promptly  filed  his 
petition  to  correct  the  alleged  mistaka  The 
point  of  pressure  was  whether  the  defend- 
ant intended  to  sell  the  who^e  tract  to  the 
plalntiil,  or  only  a  part;  in  other  words, 
whether  the  land  actually  sold  was  the  en- 
tire tract  or  only  such  part  thereof  as  was 
described  in  the  deed. 

[2]  Under  such  circumstances  instructions 
to  the  effect  that  if  the  defendant  actually 
agreed  to  sell  to  the  plaintiff  the  whole  tract, 
and  the  intent  of  the  parties  was  that  the 
deed  should  include  the  whole  tract,  but  one 
of  the  boundaries  was  misdescrlbed  because 
of  a  mistake  of  the  scrivener,  the  plaintiff 
would  have  the  right  to  have  the  deed  re- 
formed 80  that  it  would  speak  the  contract, 
are  not  erroneous,  because  such  instructions 
exclude  consideration  of  any  negligence  on 
the,  part  of  the  plaintiff  at  the  time  of  the 
execution  of  the  deed,  which  would  prevent 
a  reformation  of  the  deed.  If  the  plaintiff 
actually  bought  all  the  land,  and  paid  for 
it,  he  would  be  entitled  to  a  deed  to  it  This 
is  not  a  case  where  a  purchaser  accepted  bis 
deed  with  a  knowledge  that  it  only  purported 
to  convey  a  part  of  the  land.  In  that  kind  of 
a  case  there  would  have  been  no  mistake. 
The  charges  complained  of  were  authorized 
by  the  evidence,  which  amply  supports  the 
verdict 

.Judgment  affirmed.  All  the  Justices  con- 
cur. 


a36  Oa.  243) 
DOTSON  T.  STATE. 
(Supreme  Court  of  Georgia.     May  9,  1911.) 

(8yllahu9  hy  the  Court.) 

1.  OannNAL  Law  (S  1180*)— Appbait-Dbcx- 

BION  ON  FOBMEB  AFPEAI^— LaW   OF  GaBB. 

The  evidence  in  the  present  record  is  sub* 
stantially  the  same  as  tnat  contained  in  the 
record  when  the  caa^  was  formerly  before  this 
court  (129  Ga.  727,  09  S.  £.  774),  and  it  was 
there  adjudged  that  the  evidence  did  not  in- 
volve manslaughter. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  ||  3002-8004;  Dec.  Dig.  i 
1180.*1 

2.  Witnesses  (|  274*)  ^  GBoas-BxAioif ation 

— ClIARACTBB. 

Where  the  defendant  puts  his  character 
in  issue,  it  is  allowable  on  cross-examination  to 
ask  a  witness,  called  to  establish  his  good  char- 
acter, if  the  witness  on  a  certain  occasion  came 
upon  the  scene  immediately  after  the  defendant 
bad  made  a  serious  attack  with  a  weapon  up- 
on another  person,  who  charged  the  defendant 
in  his  presence  with  an  attempt  to  kill  hinu 

[E)d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  965,  966;  Dec  Dig.  {  274.«1 

3.  Criminal   Law  .  (J  833*)— iNSTBUcriONfr— 
Giving  Requests— New  Tbiai/— Grounds. 

In  giving  requested  instructions,  the  court 
should  do  so  in  such  a  manner  as  to  impresa 
the  jury  that  such  are  emanations  from  the 
court,  and  are  to  be  considered  as  part  of  the 
court  8  instructions  on  the  law  of  the  case. 
This  is  best  accomplished  by  incorporating  such 
requests  at  some  appropriate  place  in  the 
charge,  without  stating  tiiat  the  requests  were 
made  by  a  party  to  the  case.  While  the  prac- 
tice is  not  commended,  a  new  trial  will  not  be 
granted  solelv  because  the  court,  near  the  con- 
clusion of  his  charge,  picked  up  certain  writ- 
ten requests  and  reaa  them  to  the  jury,  with 
the  preface:  '*The  defendant  has  reouested  the 
court  to  charge  you  the  following,  which  I  will 
read  to  you."  • 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9  2015;   Dec.  Dig.  {  833.* J 

4.  Criminal  Law  (§  823*)—Tbial— Instruc- 
tions—Curing  Error. 

Where  the  court  erroneously  instructs  the 
jury,  and  subsequently  specifically  calls  their 
attention  to  such  erroneous  instruction,  and 
corrects  the  error,  the  original  error  is  cured. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1992-1095;  Dec.  Vig.  | 
823.*] 

5.  Criminal  Law    (St  763,  764*)  —  Confes- 
sions—Corroboration— Instructions. 

The  charge  relating  to  the  sufficiency  of 
evidence  as  corroborative  of  a  confession  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  H  1731-1768;  Dec.  Dig.  U 
7tJ3,  764.*J 

Error  from  Superior  Courts  Appling  Comi- 
ty;  CX  B.  Conyers,  Judge. 

Randolph  Dotson  was  conylcted  of  nrarder, 
and  he  brings  error.    Affirmed. 

W.  W.  Bennett  and  A.  V.  Sellers,  for  plain- 
tiff in  error.  J.  H.  Thomas,  Sol.  Gen,,  and 
H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Randolph  Dotson  was 
convicted  of  the  murder  of  John  Willbanks, 
and  the  court  refused  him  a  new  trial. 

[1]  1.  The  failure  of  the  court  to  instruct 
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tbe  jury  on  the  law  of  voluntary  manslaugh* 
ter  was  not  erroneous.  The  evidence  on  this 
trial  was  substantially  the  same  as  it  was 
on  the  first  trial,  and  on  a  review  of  tbe 
first  trial  it  was  held  that  the  evidence  on 
behalf  of  neither  side  involved  manslaughter- 
129  Ga.  727.  59  S.  E.  774. 

[2]  2.  The  defendant  put  his  character  in 
issue.  On  the  cross-examination  of  one  of 
the  witnesses  offered  by  the  defendant  to 
prove  his  good  character,  the  court  allowed 
the  witness  to  testify,  in  response  to  ques- 
tions propounded  by  the  solicitor  general, 
that  the  witness  was  the  jailer  of  the  county, 
having  in  custody  the  defendant  and  another 
prisoner ;  that  on  one  occasion  he  heard  con- 
siderable noise  in  the  jail,  and  ran  to  dis- 
cover the  cause;  when  he  reached  the  jail 
he  saw  the  defendant's  fellow  prisoner  run 
across  the  room  and  fall  bleeding  from 
wounds  on  his  arm  and  head,  and  that  the 
defendant  had  a  knife  with  a  broken  blade: 
and  the  defendant's  fellow  prisoner  immedi- 
ately remarked  in  the  presence  of  the  de- 
fendant that  the  defendant  hit  him  with  the 
knife,  and  he  thought  he  was  going  to  kill 
him.  There  was  no  error  in  this  ruling. 
Where  a  defendant  calls  a  witness  to  estab- 
llsh  his  good  character,  and  such  witness 
testifies  that  the  character  of  the  defendant 
is  good,  he  may  be  interrogated  on  cross-ex- 
amination as  to  his  having  seen  the  defend- 
ant engage  in  a  broil  or  a  fight  Ozbum  v. 
State,  87  Ga.  173  (4),  18  S.  B.  247. 

rs]  3.  Where  proper  and  pertinent  instruc- 
tions are  requested,  it  is  the  duty  of  the 
court  to  give  the  same  to.  the  jury.  Ga.  R. 
Co.  v.  Flowers.  108  Ga.  795,  33  "S.  B.  874. 
Though  the  judge  may  substitute  his  own 
phraseology  for  that  of  the  request,  and  such 
substitution  will  not  be  ground  for  new  trial, 
where  the  instruction  given  is  as  comprehen- 
sive as  that  requested,  yet  it  Is  the  duty  of 
the  court  to  distinctly  charge  the  jury  on  the 
matter  requested.  If  the  same  is  apposite  to 
the  case  and  sound  In  law.  It  is  always 
best  for  the  Judge  to  Incorporate  a  proper 
request  at  an  appropriate  place  in  his  chari^e, 
without  reference  to  the  same  as  having 
come  from  counsel  for  either  party  In  the 
cas&  The  jury  are  not  concerned  about  the 
sources  from  which  the  judge  gets  the  mate- 
rial with  which  he  builds  the  legal  structure 
of  his  charge.  The  purpose  of  making  a  re- 
quest is  that  the  jury  may  be  informed  as 
to  the  law;  and.  If  the  request  correctly 
embodies  a  proper  principle  of  law,  the  court 
should  submit  the  same  in  such  a  manner  as 
best  to  Inform  the  Jury  of  the  legal  principle 
embraced  in  the  request,  and  also  that  such 
legal  principle  is  to  be  accepted  for  their 
guidance  in  passing  on  the  particular  point 
to  which  It  applies    It  is  snfiicient  to  read 


the  requested  instruction  to  the  jury,  and 
tell  them  that  the  CQurt  gives  it  in  chargb, 
or  that  it  is  the  law.  Feagan  v.  Cureton,  10 
Ga.  404;  Long  v.  State,  12  Ga.  293;  Dillon 
V.  McRea,  40  Ga.  107. 

In  the  case  at  bar  the  court  had  practical- 
ly completed  his  charge  when  he  picked  up 
the  two  requests  to  charge  and  read  them 
to  the  jury,  prefacing  the  reading  with  the 
remark:  "Gentlemen,  the  defendant  has  re- 
quested the  court  to  charge  you  the  follow- 
ing, which  I  will  read."  Complaint  is  mftde 
of  the  manner  in  which  the  requests  were 
submitted.  Counsel  argues,  inasmuch  as  the 
court  did  not  toll  the  jury  distinctly  that 
such  requests  contained  the  law  pertinent 
to  the  case,  that  in  effect  the  defendant  was 
deprived  of  his  right  to  have  a  pertinent  and 
correct  legal  principle  given  in  charge. 
While  we  do  not  commend  the  practice  ob- 
served on  this  occasion  as  being  the  correct 
way  of  submitting  a  request  still  we  do  not 
think  that  the  manner  in  which  the  court 
submitted  the  request  sufficient  ground  to  re- 
quire a  new  trial.  It  is  the  duty  of  juries 
to  take  the  law  from  the  court  under  our 
system  of  procedure.  Judges  are  forbidden 
to  express  an  opinion  upon  the  facts,  and 
the  jury  always  look  to  emanations  from  the 
bench  in  the  final  charge  as  the  last  word 
upon  the  law  of  the  case.  We  do  not  doubt 
that  the  jury  understood  that  the  requests 
which  the  court  read  to  them  was  a  part  of 
his  charge,  and  were  so  considered  in  arriv- 
ing at  their  verdict 

[41  4.  Complaint  Is  made  of  an  Instruction 
which  the  court  later  on  modified  in  his 
charge.  The  complatnt  Is  not  as  to  the  cor- 
rectness of  the  charge  as  modified,  but  of  the 
original  charge  before  its  modification.  In- 
asmuch as  the  court  corrected  his  first  in- 
struction by  specific  reference  to  its  vice,  a 
new  trial  will  not  be  granted  on  this  ground. 

[6]  5.  In  charging  on  the  law  applicable  to 
confession,  among  other  things,  the  court 
said:  **Proof  beyond  a  reasonable  doubt  of 
the  corpus  delicti—that  is,  that  the  crime 
charged  has  been  committed— may  be,  but  is 
not  necessarily,  sufficient  corroboration  of  a 
confession.  The  law  does  not  fix  the  amount 
of  corroboration  necessary.  The  jury  are 
judges .  whether  other  evidencef  sufficiently 
corroborates  a  confessiofi  to  justify  a  convic- 
tion, if  you  find  that  a  proper  confession  was 
made.*'  The  objection  to  the  charge  is  that 
it  is  expressive  of  an  opinion  on  the  weight 
of  the  evidence.  The  charge  was  not  errone- 
ous.   Holsenbake  v.  State,  45  Ga.  43  (5). 

The  evidence  supports  the  verdict,  and  we 
find  no  error  of  law  requiring .  the  grant  of 
a  new  triaL 

Judgment  afllnned.  All  the  Justices  con- 
cur. 
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(136  CkL  3S8) 

LOVELESS  T.  BRIDGES. 
(Supreme  Court  of  Georgia.     April  13,  1911.) 

(ByllahuM  hy  the  Court.) 

1.   £}VIDBNCB   (§  445*)— OOSPOBATIONB  (|  123*) 

— Pabol  Evidence— Considebation. 

Bridges  brought  an  action  of  trover  against 
Loveless  to  recover  a  certain  "certificate  of 
fifteen  (15)  shares  of  the  capital  stock  of  the 
Alkahest  Lyceum  System,  a  corporation/'  of 
which  Bridges  was  president  and  Lioveless  was 
secretary  and  treasurer.  The  plaintiff  testified 
in  i>art  substantially  as  follows:  He  sold  the 
15  shares  to  L.  O.  Jones  by  virtue  of  a  written 
contract,  signed  by  them,  reciting  that  the  for- 
mer "agrees  to  sell''  to  the  latter  the  shares 
for  $2;(>00.  "to  be  paid  as  follows:  Three  hun- 
dred ($300)  dollars  cash  when  stock  is  trans- 
ferred, ana  the  balance  to  be  paid  from  the 
monthly  dividends  and  at  any  other  intervals 
that  special  dividends  may  be  declared  on  said 
stock,  it  being  understood  that  all  the  earnini;8 
of  said  stock  are  to  go  to  the  first  party  until 
the  remaining  seventeen  hundred  ($1,760)  dol- 
lars is  settled.  It  is  agreed  that  notes  for  this 
stock  shall  be  interest-bearing  at  the  rate  of 
6%  after  two  years  from  their  date.  It  is 
further  agreed  that  the  second  party  a^rrees 
to  give  first  party  option  on  buying  his  stock 
back,  in  case  he  should  decide  at  any  time  to 
sever  his  connection  with  the  company."  A 
certificate  for  the  shares  was  issued  and  deliv- 
ered to  Jones,  who  subsequently  to  the  signing 
of  the  contract  agreed  to  deliver  and  did  de- 
liver to  Bridges  the  certificate  to  hold  as  security 
for  the  notes  given  Bridges  by  Jones  in  pur- 
suance of  the  written  contract.  Bridges  sub- 
sequently delivered  the  certificate  and  notes  to 
Loveless,  to  be  kept  by  him  for  Bridges.  Love- 
less returned  to  Bridges  the  notes,  but  refused 
to  return  the  certificate.     Loveless  testified,  in 

gart,  that  the  certificate  was  delivered  to  him 
y  Jones  to  keep  for  the  latter,  and,  when 
Bridges  asked  him  why  he  did  not  return  the 
certincate,  "I  said,  'By  nature  of  his  written  in- 
strument, that  belongs  to  Mr.  Jones.'  He  said, 
'No,  it  belong  to  me.  I  said,  'How  comes  that?' 
He  said,  'It  is  mine  until  it  is  paid  for.'  I  said, 
'You  ought  to  have  had  it  transferred,  then,  out 
of  Mr.  Jones.'  He  said,  'Mr.  Jones  gave  it  to 
me.' "  Heldy  an  oral  agreement  between  Jones 
and  Bridges  that  the  latter  should  hold  the 
certificate  to  secure  the  debt  due  him  by  the  for- 
mer, made  subsequently  to  the  execution  of  the 
written  contract,  could  be  proved  without  vio- 
lating the  rule  tnat  parol  evidence  is  inadmissi- 
ble to  add  to.  take  from,  or  vary  a  written 
contract.    Civil  Code  1910,  |  5794. 

(a)  Nor  was  such  oral  agreement  invalid  for 
the  want  of  a  consideration  to  support  the  same. 

[£2d.  Note.— For  other  cases,  see  Evidence. 
Dec.  Dig.  I  445;*  Corporations,  Dec  Dig.  { 
123.*] 

2.  EviDENOB    (8    445*)  — Pabol    Evidence  — 
Vabyino  Wbitten  Contbact. 

Bridges  testified:  "When  I  took  those 
notes,  I  turned  them  over  to  Mr.  Loveless.  I 
put  the  stock  with  the  notes  at  that  time.  I 
held  the  stock  certificate,  because  Jones  had 
absolutely  nothing.  I  knew  that  at  the  time. 
•  ♦  ♦  I  certainly  would  not  have  turned 
the  stock  over  to  him  without  some  collateral, 
and  he  had  nothing  else  to  give.  *  ^  ■*  This 
agreement  that  I  was  to  keep  as  collateral  the 
stock  and  notes  was  made  after  the  stock  was 
issued.  We  were  closing  up  the  day's  work. 
We  had  been  working  on  that  business  most  of 
the  da^.  I  think  it  early  in  the  afternoon  when 
we  finished.  Finally  the  contract  was  signed. 
Then  we  took  the  matter  up  about  the  notes, 
and  we  agreed  that  I  should  hold  the  stock  with 
the  notes.     ♦     ♦     •     Mr.  Jones  delivered  the 


stock  back  to  me  when  he  gave  me  the  notes. 
I  put  the  stock  and  notes  together,  and  turned 
them  over  to  Mr.  Loveless,  to  put  in  the  safe. 
♦  ♦  ♦  I  know  this:  The  contract  had  been 
made  after  talking  to  Mr.  Jones.  I  noticed 
these  terms  had  been  fixed  in  there,  and  that 
he  had  nothing,  and  I  had  to  hold  the  stock, 
as  the  odIv  way  I  could  get  anything  out  of 
him."  Held,  that  this  testimony  was  not  sub- 
ject to  the  objection  that  it  was  irrelevant  and 
incompetent,  nor  on  the  ground  that,  "there  be- 
ing a  written  contract  of  sale  for  the  stock  in 
question,  such  testimony  was  an  attempt  to 
vary  by  parol  the  terms  thereof,  and  to  qualify 
or  make  additions  to  the  same.'' 

[Ed.  Note.-~For  other  cases,  see  Evidence, 
Dec  Dig.  §  445.*] 

3.  COBPOBATIONS  (|  123*)— PLEDGE  OF  STOOK 

—Evidence. 

The  following  testimony  of  Bridges:  "No 
part  of  the  purcnase  money  of  the  stock  has 
ever  been  paid,  except  the  ^00  credit  which  I 
allowed" — ^was  not  inadmissible  on  the  ground 
that  it  "was  irrelevant,  because  the  fact  that 
the  stock  had  not  been  paid  for  in  full  would 
not  affect  the  title  thereto,  nor  prevent  same 
from  passing  into  Jones."  Bridges  contended, 
and  offered  testimony  to  show,  that  the  certifi- 
cate was  delivered  by  Jones  to  him  to  secure 
the  balance  of  the  purchase  money  of  $1,700, 
and  that  it  was  delivered  by  Bridges  to  Love- 
less for  safe-keeping.  It  was  therefore  compe- 
tent for  Bridges  to  show  that  the  debt  to  secure 
which  the  certificate  was  pledged  had  not  been 
paid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig,  §  123.*] 

4.  Pbincipal  and  Agent  (§  76*)— E&toppkl 
OP  Agent  to  Dent  Title  of  Pbincipal. 

If  there  was  an  agreement  between  Jones 
and  Bridges  that  the  latter  should  hold  the  cer- 
tificate to  secure  a  debt  due  him  by  the  former, 
and  if  Jones,  for  the  purpose  of  securing  such 
debt,  delivered  the  certificate  to  Bridges,  and  the 
latter  delivered  it  to  Loveless  for  safe-keepinc:. 
Loveless  could  not  defeat  a  recovery  of  the  cer- 
tificate by  Bridges  on  the  ground  that  there  was 
no  written  assignment  of  the  certificate  by 
Jones  to  Bridges.     Civil  Code  1910,  |  3564. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  S  76.*] 

5.  Review  on  Appeal. 

No  error  requiring  a  new  trial  appears  in 
the  record,  and  the  evidence  was  sufficient  to 
authorize  the  verdict  rendered. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  S.  R.  Bridges  against  F.  M. 
Loveless.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afilrmed. 

Hines  &  Jordan,  for  plaintiff  In  error.  Na- 
pier, Wright  &  Cox  and  J.  M.  Wood,  for  de- 
fendant in  error. 

HOLDEN,  J.  Judgment  aflirmed.  All  the 
Justices  concur. 

(U6  Qa.  2i0) 
CENTRAL  OF  GEORGIA  RT.  GO.  t.  GILU 
(Supreme  Court  of  Georgia.     May  9,  1911.> 

(Byllabu9  hy  the  Oeurt.) 

1.   £^rIDENCB  ({  591*)— WEIGHT  AND  CONCLU- 
SIVENESS ^  Action    Against    Railboad — 

PBESUHPTIONS  —  INBTBUCTIONB  —  CEBTAIN- 

TT— Statutes. 

This  being  a  suit  against  a  railroad  com- 
pany for  damages  arising  from  i>ersonal  inju* 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


W.VaJ 


SMITH  ▼.  LINDEN. OECi  00. 


1«7 


ries  caused  by  the  ranning  of  the  locomotives, 
can,  and  other  machinery  of  the  company,  the 
charge  on  Uie  subject  of  the  presumption  aris- 
ing from  the  proof  of  the  Injury,  and  on  the 
subject  of  the  various  defenses  which  -  were 
open  to  the  comjmn^  after  a  prima  facie  case 
had  been  made  against  it,  was  in  substantial 
accord  with  the  rulings  announced  in  the  cases 
of  Georgia  Railroad  Go.  v.  Neely,  56  Ga.  540 
(20«  Central  Railroad  Go.  v.  Brinson,  64  Ga. 
475(3),  and  Georgia  Railroad  Ga  v.  Thomas, 
68   Ga.  744. 

(a)  The  evidence  to  defeat  the  plain tiff*s 
cause  of  action  may  come  from  the  plaintiff's 
side,  as  well  as  that  of  the  defendant. 

(b)  The  charge  was  not  subject  to  the  criti- 
cism that  it  confused  the  rules  of  law  contained 
in  sections  2321,  2322,  and  3830  of  the  dyil 
Code  of  1895. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  §  591.«] 

2.  Negligence  (§  141*)— Contbibutobt  Nbo- 

UGENCB— iNSTKtTCnONS. 

Where  the  judge  charged  the  law  of  con- 
tributory negligence  and  diminution  of  dam- 
ages substantially  as  set  out  in  section  2322  of 
the  Civil  Code  of  1895,  it  furnished  no  ground 
for  a  new  trial  that  the  court  failed,  in  con- 
nection with  such  charge,  to  also  instruct  the 
jury  that  if  the  parties  were  equally  negligent 
there  could  be  no  recovery. 

[E>d.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  I  141.*] 

3.  Vebdigt— Eyidkncb— New  Tbial. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  requiring  the  grant  of  a 
new  triaL 

Error  from  Superior  Goart,  Taylor  Coun- 
ty;   8.  P.  Gilbert,  Judge. 

Action  by  L.  M.  Gill  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

G.  E.  Battle  and  Howell  Hollls,  for  plain- 
tiff in  error.  Robt  It.  Berner  and  G.  W. 
Foy,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(«  W.  Va.  57) 

SMITH  et  al.  t.  UNDBN  OIL  GO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  14,  1911.     Rehearing  Denied  May 

17,  1911.) 

(ByUalut  by  the  Court.) 

1«  MiHSB  A9D  Minerals  (|  79*)— Gonfligt- 
iNo   Cladcb   to    Royalty   Out-Jurisdic- 

TION. 

Equity;  has  Jurisdiction  to  pass  on  con- 
flicting claims  to  royalty  oil,  though  under  the 
same  lease. 

nSd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  §  79.*] 

2.  Appeal  and  Error  (§  1036*)— Harmless 
Bbror— Oyerrulino  Demurrer. 

Though  a  demurrer  to  a  bill  for  want  of 

Cirtles  be  erroneously  overruled,  ret,  if  they  be 
ter  made  parties  by  amended  bill,  the  error 
Is  cured. 

[Ekl.  Note.^For  other  cases,  see  Appeal  and 
Krror.  Gent  Dig.  §|  4069-4074;  Dec.  Dig.  | 
1036.*] 


3.  Carriers  (J  70*>— OABBtAGB  of  Goods- 
Duty  TO  YIELD  Possession  to  Person 
Having  Title. 

A  common  carrier  of  goods  must  yield  pos- 
session or  recognise  the  right  of  a  third  party 
having  the  true  title,  or  such  party  may  en- 
force his  right  by  suit. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Dec.  Dig.  §  70.*] 

4.  Carriers  (f  70*)— Carriage  of  Oil— Lia- 
bility OF  Pipe  Line  Company  for  Roy- 
alty Oil. 

A  lease  for  oil  provides  that  the  lessee 
shall  pa:f  the  landowner  a  royalty  of  a  fraction 
of  the  oil  produced  under  the  lease;  such  roy- 
alty oil  to  be  delivered  into  the  pipe  line  of  a 
common  carrier  of  oil.  Such  common  carrier, 
having  notice  of  the  assignment  by  the  land- 
owner to  another  of  a  given  fraction  of  such 
royalty  oil,  must  account  to  such  an  assignee 
for  his  undivided  fraction  of  such  oil. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Dec.  Dig.  I  70.*] 

5.  Equity  (§  427*)— Conclusiveness  —  Mat- 
ters Concluded. 

In  a  suit  by  an  assignee  of  a  fraction  of 
the  one-eighth  for  royalty  reserved  in  a  lease 
of  land  for  oil  to  vindicate  his  right  among 
conflicting  claimants  to  a  portion  of  such  roy- 
alty oil,  no  decree  can  be  made  in  favor  of  a 
claimant  to  another  fraction  of  such  royalty 
oil ;   he  not  asking  it    It  is  foreign  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Equity* 
Dec.  Dig.  §  427.*] 

6.  Carriers  ({  70*)— Pipe  Line  Companies— 
DxHY  OF  Company  to  Account  for  Undi- 
vided Fraction  of  Oil. 

Where  a  lease  for  oil  provides  for  the  de- 
livery to  the  lessor  of  a  fraction  of  the  oil  In 
the  pipe  line  off  a  common  carrier  of  oil,  there 
need  be  no  actual  physical  separation  of  the 
lessor's  share  from  tine  whole  of  the  oil  to  vest 
title  in  him,  but  the  carrier  must  account  to 
him  for  his  undivided  fraction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  70.*] 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  G.  D.  Smith  and  others  against 
the  Linden  Oil  Company,  the  Eureka  Pipe 
Line  Company,  and  others.  From  the  de- 
cree, the  Eureka  Pipe  Line  Company  ap- 
peals. Affirmed  In  part  and  reversed  in 
part 

A.  B.  Fleming,  Charles  Powell,  and  Kem- 
ble  White,  for  appellant.  J.  V.  Blair,  G. 
D.  Smith,  and  L  M.  Underwood,  for  appel- 
lees. 

BRANNON,  J.  On  24  December,  1808; 
T.  K.  Harter  and  wife  made  a  lease  for 
development  of  oil  and  gas  to  W.  S.  Miller, 
trustee,  of  a  tract  of  51  acres  of  land,  which 
lease  MUler  assigned  to  the  Linden  Oil  Com- 
pany.- The  lease  bound  the  lessee  to  pay  to 
the  lessor,  Harter,  a  royalty  of  one-eighth 
of  oil  produced,  and  '*to  deliver  the  same, 
free  of  expense,  into  tanks  or  pipe  lines  to 
the  credit  of  the  party  of  the  first  part" 
On  12  October,  1900,  by  deed  recorded  18 
October,  1900,  Harter  and  wife  conveyed  to 
G.  M.  Smith  and  I.  M.  Underwood  the  un- 
divided thirty-second  of  the  oil  that  should 
be  produced  from  the  "two  first"  wells  that 
should  be  drilled  on  the  land  under  said 
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lease,  for  a  oonaideratloD  of  |100,  and  for 
deferred  consideration  specified.  This  con- 
veyance was  recorded,  and  of  it  the  Linden 
Oil  Ck>mpany  and  the  Eureka  Pipe  Line  Com- 
pany had  noUca  When  tills  conveyance  of 
part  of  Barter's  one-eighth  royalty  oil  was 
made,  no  well  had  been  drilled..  Later  the 
•Linden  Oil  Company  drilled  wellis  producing 
much  oil;  two  of  those  wells  being  known 
in  this  suit  as  Harter  Well  No.  1  and  Bart- 
er Well  No.  2.  These  are  the  wells  in  whose 
oil  Smith  and  Underwood  claim  a  thirty- 
second  interest  This  oil  was  run  into  the 
pipe  line  of  the  Eureka  Pipe  Line  Company, 
a  common  carrier.  By  deed  13  October,  1900, 
T.  K.  Barter  and  wife  conveyed  to  Foster 
Mitchell  one-half  the  oil  in  said  tract  sub- 
ject to  said  Miller  lease,  this  deed  declar- 
ing its  intent  to  be  to  convey  to  Mitchell 
one-sixteenth  of  the  oH;  that  is,  half  the 
one-eighth  royalty  oil  reserved  by  lease  to 
Barter.  This  conveyance  was  recorded  18 
October,  1900.  Mitchell  conveyed  various 
interests  in  the  oil  conveyed  to  him  by  Bart- 
er to  D.  Daily,  a  Melick,  and  EL  E.  Wil- 
son. Barter  and  wife  conveyed  to  W.  R. 
Fitch  1/64  of  the  oil  in  said  tract  It  was 
discovered  that,  though  Barter  and  wife 
leased  to  Miller  the  entire  tract,  Barter 
owned  only  three  undivided  fifths,  the  re- 
maining two-fifths  being  owned  by  George 
V.  Barter  and  Rebecca  J.  Barter ;  and  Bart- 
er, conceding  want  of  title  to  two-fifths, 
made  an  agreement  with  the  Linden  Oil 
Company  moditying  the  lease  from  Barter 
to  Miller,  so  that  the  royalty,  instead  of  the 
usual  one-eighth  as  therein  provided,  should 
be  s/4o>  that  is,  three-fifths  of  one-eighth. 
The  Linden  Oil  Company  took  a  lease  from 
George  and  Rebecca  Barter  for  their  two- 
fifths.  It  seems  not  necessary  to  make  this 
statement  as  to  the  modification  of  the  Mil- 
ler lease,  as  Barter's  «/4o  of  the  oil  is  more 
than  the  i/ss  of  oil  assii^ed  by  him  to  Smith 
and  Underwood. 

The  conveyance  by  T.  K.  Barter  of  the 
i/g2  of  the  oiris  prior  in  date  and  prior  in 
recordation  to  the  conveyance  of  interests 
in  the  oil  made  by  Barter  to  Mitchell  and 
Fitch.  The  conveyances  of  fractions  of  the 
oil  by  Barter  to  Smith  and  ^Underwood  and 
to  Mitchell  and  to  Fitch  exceed  the  three- 
fifths  of  the  one-eighth  royalty  oil  going  to 
Barter  as  lessor  under  his  lease  to  Miller. 
Smith  and  Underwood  notified  the  Eureka 
Pipe  Line  Company  of  their  right  to  the  i/ss 
of  the  oil  in  the  two  wells  first  to  be  drilled, 
and  requested  that  no  oil  be  sold  from  said 
farm  tintfl  proper  division  orders  should  be 
made;  and  a  second  time  notified  the  com- 
pany not  to  sell  oil  until  their  Interest  or 
share  be  set  apart,  and  required  the  com- 
pany to  render  monthly  statements  of  oil 
coming  from  those  two  wells. 

When  oil  came  the  Linden  Company  gave 
no  direction  to  the  Pipe  Line  Company  to 
account  to  Smith  and  Underwood  for  any 
share  in  the  oil,  and  the  Pipe  Line  Company 


would  not  recognize  their  right,  but  ref  used* 
alleging  conflicting  dalm,  and  Smith  and 
Underwood  brought  this  chancery  suit  pray- 
ing that  the  Linden  Oil  Company  be  com- 
pelled to  turn  over  and  deliver  to  them  their 
share  of  the  oil  from  those  two  wells,  and 
make  division  orders  recognizing  their  right 
to  i/ss  of  the  oil  so  that  it  might  be  sold, 
and  that  the  Pipe  Line  Company  render  a 
true  account  of  the  oil  run  into  Its  pipes 
from  those  wells;  that  a  full  account  be  had 
of  such  oil  as  against  both  companies;  that 
the  Pipe  LUie  Company  be  required  to  show 
what  disposition  had  been  made  of  such  oil, 
whether  sold  or  not,  and  what  the  proceeds; 
that  a  decree  be  made  declaring  the  ^/gt  of 
the  oil  produced  from  those  wells,  or  to  be 
produced,  to  be  the  property  of  Smith  and 
Underwood ;  and  that  the  companies  be  re- 
quired to  deliver  to  the  plalntiCPs  their  share 
of  the  oil.  A  decree  was  made  declaring 
Smith  and  Underwood  owners  of  i/gt  of  all 
oil  produced  from  said  two  wells,  and  that 
it  had  not  been  accounted  for,  and  that  it 
had  been  run  Into  the  pipes  of  the  Pipe  line 
Company  as  a  common  carrier  of  oil,  that 
>/4o  of  the  oil  from  the  two  wells  was  go- 
ing to  Barter,  and  that,  out  of  such  */4o» 
i/gj  of  all  tlieoll  should  beset  apart  and  de- 
livered to  Smith  and  Underwood.  This  de- 
cree also  declared  that  the  oil  produced 
should  be  divided  by  the  Eureka  Pipe  Line 
Company,  as  follows:  To  Smith  and  Under- 
wood */ieo  royalty  oU;  to  T.  K.  Barter 
'/i6o  royalty  oil;  to  George  V.  Barter  Vie o 
royalty  oil ;  and  to  Linden  Oil  Company  y% 
working  interest  The  decree  referred  the 
case  to  a  commissioner  to  report  tjie  oil 
from  the  two  wells,  and  the  daily  produ<>- 
tlon.  The  commissioner  made  a  report, 
which  was  confirmed  without  exception  by  a 
later  decree,  holding  that  the  total  produc- 
tion was  15,365.68  barrels,  and  that  t/s  of 
it,  known  as  the  working  Interest,  13,444.97 
barrels,  was  the  property  of  the  Linden  Oil 
Company;  480.17  barrels  to  Smith  and  Un- 
derwood; 672.25  barrels  to  T.  £.  Barter; 
7Ga29  barrels  to  George  V.  Barter.  It  held 
that  the  oil  of  Smith  and  Underwood  had 
been  unlawfully  detained  from  them,  and 
required  the  Eureka  Pipe  Line  Company  to 
forthwith  deliver  to  them  said  480.17  bar- 
rels of  oil,  and  place  the  same  to  their  credit 
subject  to  sale  by  them,  free  of  storage 
charges.  And  the  decree  required  delivery 
to  T.  K.  Barter  of  Vieo  of  the  oil.  The  Eu- 
reka Pipe  Line  Company  alone  appeals. 

The  question  of  equity  Jurisdiction  is  rais* 
ed.  There  can  be  no  question  here.  The 
case  is  one  presenting  conflicting  claims  to 
royalty  oil,  and  we  have  held  for  equity 
Jurisdiction  in  such  case.  Peterson  v.  Ball, 
57  W.  Va.  535,  50  S.  E.  603;  Swearlngen 
V.  Steers,  49  W.  Va.  312,  38  S.  E.  510. 

It  seems  not  worthy  of  mention  that  the 
court  overruled  a  demurrer  to  the  first  bill 
based  on  the  absence  of  T.  K.  Barter  and 
wife  as  parties,  since  they  were  made  par- 
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ties  by  on  amended  bill,  tbus  curing  tiiis  er- 
ror, if  error. 

A  complaint  is  made  that  the  decree  re- 
quired the  Pipe  Line  Ck>mpahy  to  make  dis- 
covery of  the  oil  run  into  its  line  when  no 
officer  of  it  was  made  a  party  capable  of 
maMng  discovery.  This  is  answered  by  the 
fact  that  the  coaipany  filed  a  statement  of 
such  oil,  which  formed  the  basis  of  the  de- 
cree. The  law  does  require  that  some  officer 
be  made  a  defendant  when  discovery  is  re- 
quired, as  a  corporation  discovers  by  an  of- 
ficer; it  is  a  means  of  discovery  for  the 
plaintifTs  benefit ;  but  when  the  corporation 
does  make  the  dtecovery,  and  it  is  accepted, 
where  is  the  error? 

It  is  pressed  upon  us  strenuously  that  the 
Sureka  Pipe  Line  Company  is  a  common 
carrier ;  that  it  knows  not  Smith  and  Under- 
wood or  their  rights,  having  no  contract  with 
them;  that  it  contracted  only  with  the  Lin- 
den Ck>mpany  to  receive  its  oil;  and  that 
Smith  and  Underwood  must  look  to  Harter 
and  the  Linden  Company.  This  is  a  claim 
of  nonaccountabllity  by  the  Pipe  Line  Com- 
pany to  the  true  owner  of  the  oil;  a  claim 
that  a  common  carrier  knows  only  the  con- 
signor and  consignee,  and  cannot  be  called 
on  by  a  third  party,  having  true  title  to  the 
goods,  to  recognize  this  right  But  the  au- 
thorities do  not  bear  out  this  position.  The 
carrier  is  bound  to  respond  tO'  the  d^nand 
of  the  real  owner  for  possession  of  his  goods, 
and  in  so  doing  does  not  render  himself  lia- 
ble to  one  who,  having  wrongfully  obtained 
possession,  has  delivered  them  to  the  carrier 
for  transportation.  •*The  real  owner  may 
maintain  an  action  against  the  carrier  for  re- 
fusal to  deliver  goods  to  which  he  is  en- 
titled." 6  Cyc.  471.  So  say  Moore  on  Car- 
riers, IM,  and  2  Hutchinson  on  Carriers,  § 
749.  The  lessee  in  this  lease  stipulated  to 
deliver  the  royalty  oil  into  the  pipe  line  to 
the  credit  of  Harter.  When  that  bil  got  in- 
to the  pipe  line  it  was  the  property  of  Smith 
and  Underwood.  It  was  by  extraction  made 
I>er8onal  property,  and  belonged  to  them.  It 
cannot  be  that,  simply  because  it  was  in  the 
pipes,  it  was  beyond  the  reach  of  the  true 
owners.  Generally  the  true  owner  can  get 
his  goods.  I  do  not  see  that  their  presence 
In  the  line  took  away  the  efficacy  of  the  su- 
perior title,  or  had  any  peculiar  virtue  to 
absolve  the  carrier  from  accountability.  The 
fact  the  premises  were  In  the  possess^n  of 
the  Linden  Oil  Company  is  urged  as  being 
the  sole  test  to  show  that  the  Pipe  Line  Com- 
pany was  not  bound  to  look  further,  but 
only  to  receive  from  It,  without  liability  to 
tbe  true  owner.  For  this  we  are  cited  to  Glffln 
▼.  South  West  Pipe  Lhies,  172  Pa.  680,  83  Atl. 
578.  That  case  will  not  support  the  pos- 
session. Hiere  the  producing  land  was  in 
adverse  possession  of  one,  and  the  Pit)e  Line 
Company  received  oil  from  him,  and  another 
claimant  of  the  land  sued  the  company  for 
the  value  of  the  oil,  and  it  was  held  that 
trover  and  conversion  or  assumpsit  will  not 


lie  for  a  third  party  for  oil  coming  from 
land  in  adverse  possession.  Land  title  can- 
not be  80  tried.  The  adversary  title  was  the 
point  denying  tlie  action. 

Counsel  tell'  us  that  an  oil  lease  providing 
for  royalty.  Is  like  an  agricultural  lease;  that 
the  royalty  is  like  a  share  of  a  grain  a'op 
to  be  paid  the  landlord;  and  that  title  re- 
mains In  the  landlord  until  be  divides' the 
grain  and  separates  the  landlord's  part,  and 
Harter  and  those  under  him  have  no  title  to 
sustain  suit  until  the  oil  is  separated.  Now, 
all  title  oil  is  run  into  the  pipe  line;  The 
lease  in  terms  says  that  the  royalty  shall  be 
delivered  hito  the  pipe  '*to  the  credit  of  the 
party  of  the  first  part.".  It  provides  no  septL" 
rate  delivery,  but  for  running  the  oil  as  a 
whole  into  the  pipes.  This  peculiar  provir 
sion  distinguishes  it  from  an  agricultoral 
lease.  Delivery  to  the  pipe  line  was  a;  sepa- 
ration, going  to  the  credit  of  the  lessor  gave 
him  title. 

Counsel  make  the  point  that  the  lease  pro- 
vides royalty*  and  the  lessee  liad  a  right  to 
pay  to  one  hand,  and  cannot  be  called  upon 
to  split  it  into  parts,  and  assign  to  each  his 
part.  We  do  not  see  that  this  is  so.  Why 
cannot  the  company  give  each  credit  for  his 
share? 

It  is  said  that  the  carrier  cannot  tell  just 
what  oil  comes  from  each  well;  that  other 
wells  might  deposit  In  the  tank.  Oil  compa- 
nies have  a  means  of  telling  this,  and  it 
seems  that  no  other  wells  poured  into  these 
tanks.  Anyhow,  the  Pipe  Line  Company  did 
file  a  statement  of  the  production  from  each 
well,  which  was  accepted  and  acted  on  as 
the  basis  of  the  commissioner's  report  There 
was  no  exception  to  it.  It  does  not,  under 
these  circumstances,  lie  with  the  ai^pellant 
to  find  fault  in  this,  when  the  fact  that  it 
kept  a  r^Cjprd  from  which  it  filed  this  state- 
ment shows,  not  only  that  it  was  in  it»  pow- 
er to  ascertain  what  the  output  of  each  well 
was^  but  that  it  did  so  ascertain.  Fault  is 
found  by  counsel  In  the  fact  that  the  com- 
missioner made  his  report  of  output  6t  oil 
from  the  statement  filed  by  the  company. 
The  company  filed  it  as  a  discovery;  it  was 
its  own  evidence.  Besides,  there  was  no  ex- 
ception to  the  report  on  this  score. 

Complaint  Is  made  that  no  storage  charge 
was  made.  .  Its  amount  does  not  appear. 
But  could  the  defendant  unlawfully  hold 
against  Smith  and  Underwood,  the  true  own- 
ers, deny  their  right,  and  charge  storage? 

It  Is  assigned  for  error  that  the  decree 
gives  oil  to  T.  k;  Harter.  We  think  this  as- 
signment valid.  Harter,  after  conveying 
^/ftt  of  the  oil  to  Smith  and  Underwood,  C(m- 
veyed  interests  In  the  oil  to  Mitchell- and 
Fitch,  and,  these  conveyances  having  been 
canceled  by  decree  in  another  suit,  the  court 
in  this  suit  held  that  those  interests  reverted 
to  Harter,  and  hence  decreed'  him  672.75 
barrels  in  oil  produced  and  declared  that  he 
retained  a  certain  fractional  Interest  in  the 
two  wells.    This  suit  cannot  be  held  to  be 
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a  partition  or  lien  suit  to  settle  the  rights  of 
defendants  Inter  sese.  It  is  a  suit  brought 
to  vindicate  the  rights  of  Smith  and  Under* 
wood  against  the  Oil  Company,  the  Pipe  Line 
Oompeny,  and  adverse  claimants  to  oiL  The 
relief  given  Harter  does  not  grow  out  of  re- 
lief administered  the  plaintiffs.  Harter  filed 
no  answer,  asked  for  nothing.  This  decree 
would  prejudice  the  right  of  the  Pipe  Line 
Company  as  between  It  and  Harter  about  a 
matter  not  cognizable  In  this  suit 

The  decree  gave  a  money  recovery  to  T.  EL 
Harter  against  Smith  and  Underwood  for 
$296  for  the  deferred  purchase  money  for 
the  assignment  by  Harter  to  Smith  and  Un- 
derwood of  i/ss  of  the  oil.  That  is  not  In- 
v<rived  in  this  suit  Harter  did  not  by  an- 
swer claim  it,  If  he  could  have  done  so. 
This  money  Is  recoverable  at  law.  Smith 
and  Underwood  cross-assign  this  as  error. 
This  decree  for  money  does  not  grow  out  of 
relief  administered  the  plaintiffs  and  the  cor- 
porations. 

We  reverse  the  two  decrees  so  far  as  they 
decree  oil  to  T.  K.  Harter,  and  so  far  as  the 
decree  of  12  November,  1908,  decrees  $295 
to  Harter  against  Smith  and  Underwood, 
without  prejudice  to  Harter  touching  those 
matters,  and  In  other  respects  we  affirm  the 
decrees. 


(e»  W.  Va.  219) 

LOACH  v.   MARTIN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1911.) 

(Byllabiu  hy  ihB  Court,) 

1.  Master  and  Servant  (|  196*)— "Fellow - 
Servants." 

All  who  serve  the  same  master,  wolfing 
under  the  same  control,  deriving  authority  and 
compensation  from  the  same  source,  and  are 
engaged  in  the  same  general  business,  though  in 
different  grades  or  departments  thereof,  are 
"fellow-servants,"  each  taking  the  risk  of  the 
others'  negligence,  except  when  one  of  them 
stands  as  the  representative  of  the  master  in 
relation  to  a  duty  incumi>ent  on  the  master  to- 
ward the  others. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  486;    Dec.  Dig.  f  196.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;   voL  8,  p.  7662.] 

2.  Master  and  Servant  ({  196*)— B^ellow- 
Servants. 

A  servant  employed  by  a  wholesale  mer- 
chant in  building  a  platform  from  the  business 
house  to  an  adjoining  railway  track,  for  the 
convenience  of  the  business  in  transporting 
goods,  is  a  fellow-servant  to  another  of  the  mer- 
chant s  servants  who  is  engaged  in  transporting 
goods,  to  a  railwa:^  car,  across  the  space  where 
the  platform  is  being  constructed. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §  486 ;   Dec.  Dig.  §  196.*] 

3.  Master  and  Servant  {%  173*)— Injiiries 
TO  Servant  —  Fellow-Servant— Incompb- 
TENCT— Master's  Knowledge. 

The  master  is  liable  for  injury  to  the  serv- 
ant by  the  incompetency  of  a  fellow-servant,  if 
the  master  had  notice  of  the  incompetency  be- 
fore the  injury  and  the  injured  party  himself 


did  not  know  of  the  Incompetency  of  his  fel- 
low-servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  34a^846;  Dec  Dig.  § 
173.*] 

4.  Master  and  Servant  ({  260*)  — Neqli- 
oence  of  Fellow -Servant— Pleading. 
In  a  declaration  basing  a  cause  of  action 
against  the  master  on  the  ground  that  be  know- 
ingly employed  an  incomi>etent  servant  to  the 
injury  of  the  plaintiff,  a  fellow-servant,  it  is 
not  essential  to  aver  that  the  plaintiff  had  no 
knowledge  of  the  incompetency  of  bis  offending 
fellow-servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  844-848;  Dec.  Dig.  | 
260.*] 

Error  to  Circuit  Court,  Wood  County. 

Action  by  W.  T.  Leach  against  C.  C.  Mar- 
tin, trading  as  C.  C.  Martin  &  Co.  Judgment 
for  defendant,  and  plalntitf  brings  error.  Re- 
versed and  remanded. 

F.  P.  Moats,  for  plaintiff  in  error.  Van 
Winkle  &  Ambler,  for  defendant  in  error. 

ROBINSON,  J.  In  this  action  for  dam- 
ages arising  from  a  personal  Injury,  the 
plaintiff's  declaration  was  dismissed  on  de- 
murrer. The  writ  of  error  brings  up  the 
question:  Does  the  declaration  state  a  good 
cause  of  action? 

Defendant  was  carrying  on  a  wholesale 
grocery  huslness.  Plaintiff,  in  the  service  of 
defendant,  was  engaged  in  constructing  a 
platform  to  extend  (from  defendant's  busi- 
ness house  to  a  railway  track  a  few  feet  from 
the  building.  This  platform  was  needed  in 
the  transaction  of  defendant's  business,  so 
that  articles  of  merchandise  could  be  con- 
veniently received  and  discharged.  While 
plaintiff  was  engaged  on  the  ground  In  pre- 
paring a  foundation  for  the  platform,  a  tem- 
porary bridge  was  made  of  boards,  extending 
from  the  door  of  the  building  to  the  door  of 
the  freight  car  on  the  railway  trads,  and 
goods  were  being  handled  over  this  bridge  by 
means  of  a  truck.  The  work  of  trudging 
these  goods  was  being  done  by  another  serv- 
ant of  defendant.  He  allowed  some  of  the 
packages  or  boxes  to  fall  from  the  truck  and 
to  strike  plaintiff  who  wus  working  below 
the  temporary  bridge  in  constructing  the 
platform.  Plaintiff  was  thereby  injured,  and 
for  the  injury  so  received  he  claims  damages 
by  this  action. 

The  declaration  founded  on  the  Injury 
stated  cannot  be  sustained  as  one  showing  a 
failure  on  the  part  of  the  master  to  provide 
the  servant  a  reasonably  safe  place  in  which 
to  work.  It  does  not  sufficiently  aver  facts 
to  show  that  there  was  such  failure.  It  does 
not  directly  set  forth  that  the  temporary 
bridge  was  a  defective  appliance,  or  that  the 
method  by  which  goods  were  trucked  over  it 
made  plaintiff's  working  place  a  hazardous 
one.  For  all  that  the  declaration  says,  the 
bridge  was  perfectly  safe  and  a  proper  han- 
dling of  goods  over  it  in  no  way  endangered 


f  For  otli«r  pSMi  see  same  topic  and  McUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Index ei 
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plaintiff.  The  real  gist  of  the  declaration  is 
that  the  senrant  handling  the  goods  on  the 
bridge  was  an  incompetent  one  and  that  his 
incompetency  led  to  a  negligent  act  on  his 
part  whereby  plaintiff  was  Injured.  The  dec- 
laration speciflcally  avers  the  incompetency 
of  this  servant  for  the  work  in  which  he  was 
employed.  It  also  plainly  avers  that  his 
Incompetency  caused  the  plaintUTs  injury.  It 
presents  only  a  case  of  injury  to  plaintiff  by 
a   fellow-servant 

[1]  Plaintiff  and  the  servant  who  injured 
him  were  fellow-servants,  notwithstanding 
the  allegation  that  they  were  engaged  in  dif- 
ferent departments  of  the  master's  business. 
The  so-called  department  rule  does  not  pre- 
vail in  this  jurisdiction.  Knlceley  v.  Rail- 
road Co.,  64  W.  Va.  278,  61  S.  B.  811,  17  L. 
R.  A.  (N.  S.)  370;  Jackson  v.  N.  &  W.  R.  Co., 
43  W.  Va.  380,  27  S.  B.  278,  31  S.  B.  258, 
46  Ii.  R.  A  337.  **The  decided  weight  of  au- 
thority Is  to  the  effect  that  all  who  serve 
the  same  master,  work  under  the  same  con- 
trol, deriving  authority  and  compensation 
from  the  same  source,  and  are  engaged  in 
the  same  general  business,  although  it  may 
be  in  different  grades  or  departments  of  it, 
are  fellow  servants,  each  taking  the  risk  of 
the  other's  negligence."  26  Cyc.  1282.  [2] 
Thou^  plaintiff  was  only  engaged  in  mak- 
ing repairs  or  improvements  so  that  the  busi- 
ness of  the  master  in  which  the  other  serv- 
ant was  engaged  might  be  promoted,  yet 
they  were  in  a  common  employment,  servants 
in  the  same  general  business.  Plaintiff,  we 
may  say,  was  employed  in  the  repair  or  im- 
provement department  of  the  master's  m»- 
cantlle  business,  while  the  other  servant 
was  engaged  in  the  sales  department  But 
the  grades  or  departments  in  which  they 
were  employed  have  nothing  to  do  with 
a  proper  test  as  to  whether  they  were  fel- 
low-servants. "It  has  been  said  that  the 
most  approved  test  of  a  common  employ- 
ment is  whether  the  injured  servant  can  be 
said  to  have  apprehended  the  possibility  of 
injury  from  another  servant  while  engaged 
In  the  service  for  which  he  hires.  It  is  not 
necessary  that  both  be  engaged  in  the  same 
or  even  similar  acts,  so  long  as  the  risk  of 
Injury  from  the  one  is  so  much  a  natural  and 
necessary  consequence  of  the  employment 
which  the  other  accepts  that  it  must  be  in- 
cluded in  the  risks  which  have  to  be  consid- 
ered in  his  wages."  McKlnney  on  Fellow- 
Servants,  §  13.  Is  the  negligence  of  the  one 
likely  to  Inflict  injury  on  the  other,  when 
both  are  engaged  by  the  same  master  in  the 
promotion  of  the  same  general  business?  If 
80,  they  are  fellow-servants  and  the  master 
Is  not  liable  for  injury  of  the  one  by  the  oth- 
er, tmless  the  offending  one  clearly  stands 
as  the  representative  of  the  master  and  is 
acting  In  relbation  to  some  duty  incumbent  on 
the  master  toward  the  injured  servant  When 
plaintiff  undertook  employment  to  build  a 
platform  for  the  promotion  of  the  master's 
tasiness,  did  he  not  reasonably  know  that  I 


other  servants  would  be  engaged  near  him  in 
also  promoting  that  business  by  acts  and 
duties  different  from  his?  Did  he  not  as- 
sume the  risk  of  injury  from  the  servants 
working  in  and  about  the  store?  He  could 
not  reasonably  suppose  that  all  sales  and 
shipments  would  be  stopped  for  his  safety 
until  he  could  complete  the  work  he  was  em- 
ployed to  do.  Risk  of  injury  from  other 
servants  in  handling  goods  was  a  necessary 
consequence  of  the  employment  which  plain- 
tiff accepted  when  he  undertook  to  build  the 
platform.  That  natural  and  necessary  conse- 
quence defines  plaintiff's  employment  as  one 
of  -fellow-servancy  with  those  working  di- 
rectly at  the  mercantile  business,  when  taken 
in  connection  with  the  fact  of  a  common 
master  and  the  promotion  of  the  same  gen- 
eral business.  If  employees  operating  trains 
are  fellow-servants  of  track  and  bridge  re- 
pairers or  builders,  and  it  is  well  settled  that 
they  are,  surely  this  platform  builder  is  a 
fellow-servant  of  the  employees  operating  the 
defendant's  wholesale  store. 

[3]  The  declaration,  however,  alleges  that 
the  servant  that  injured  plaintiff  was  an  in- 
competent one  and  that  the  master  had  no- 
tice of  the  incompetency.  It  is  distinctly 
averred  that  this  Incompetency  caused  the 
servant  to  be  so  negligent  and  careless  that 
he  Injured  plaintiff.  The  master  is  liable  for 
injury  to  one  servant  by  the  incompetency 
of  another,  if  the  injury  occurs  after  the 
master  has  had  notice  of  the  Incompetency 
and  has  still  retained  the  incompetent  serv- 
ant in  his  employment  This  rule  is  elemen- 
tary. But  the. point  is  made  that  the  declara- 
tion fails  to  state  that  plaintiff  did  not  know 
of  the  incompetency  of  the  fellow-servant 
who  injured  him.  [4]  It  is  argued  that  the 
declaration  does  not  state  a  cause  of  action 
because  it  omits  to  charge  that  plaintiff  was 
ignorant  of  the  Incompetency  while  working 
with  the  fellow-servant.  This  argument  is 
not  tenable.  That  plaintiff  knew  of  the  in- 
competency and  continued  at  the  risk  of  it 
may  be  a  good  defense  on  a  trial,  but  a  nega- 
tive statement  in  this  particular  is  not  neces- 
sary in  the  declaration.  Hoffhian  v.  Dickin- 
son, 31  W.  Va.  142,  6  S.  E,  53;  2  Labatt  on 
Master  and  Servant  §  857.  The  averments 
of  the  declaration  relative  to  the  incompeten- 
cy of  the  offending  servant  and  the  injury  tp 
plaintiff  which  that  servant  inflicted  by  rea- 
son of  his  incompetency  are  entirely  suffi- 
cient A  cause  of  action  against  the  master 
on  this  score  is  sufficiently  stated. 

A  further  objection  made  to  the  sufficiency 
of  the  declaration  is  that  the  pleading  shows 
that  the  injury  came  to  plaintiff  by  his  own 
contributory  negligence.  'It  does  not  appear 
from  the  averments  that  plaintiff  was  neg- 
ligent in  working  below  the  bridge.  Neither 
that  structure,  nor  the  method  by  which 
goods  were  taken  across  it,  is  shown  to  be 
of  a  character  that  gave  notice  to  plaintiff 
that  he  would  be  injured  in  the  handling  of 
goods  over  it     It  does  not  plainly  appear 
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that  plaintiff  did  that  which  a  prudent  man 
would  not  do.  The  declaration  In  this  par- 
ticular is  not  bad. 

The  Judgment  of  the  circuit  court  will  be 
reversed,  the  demurrer  overruled*  and  the 
case  remanded. 

(68  W.  Va.  562) 

HENDERSON  y.    HENRIB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1911.     Rehearing  Denied 

May  17,  1911.) 

(SyllaluM  5y  the  Court.) 

1.  iSPKcmo   Pebformanob   (§   39*)  ^  Goir- 

TBAOTS      ENFOBCEABLB— YEBBAL      CONTRACT 

TOB  Sale  of  Realty. 

A  court  of  equity  will  not  decree  specific 
performance  of  a  yerbal  contract  for  the  sale 
of  real  estate. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |§  114-119;    Dec  Dig.  | 

2.  Fbaitds,   Statute  of  (J  63*)  —  Oontbact 
ipB  Sale  of  Equitable  Estate. 

A  contract  for  the  sale  of  an  equitable  es- 
tate is  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  H  97-104;  Dec.  Dig.  | 
e3.»] 

8.  Frauds,    Statute  of   ({    142*)^yEBBAL 

Contract. 

To  enable  a  court  of  equity  to  exclude  a 
TertMil  contract  of  sale  of  land  from  the  opera- 
tion of  said  statute,  there  must  be  a  collateral 
circumstance,  constituting  an  independent 
equity,  imposing  an  obligation  in  conscience. 

[M.  Note,— For  other  cases,  see  Firauds.  Stat- 
ute of.  Cent  Dig.  §  343 ;   Dec.  Dig.  |  142.*] 

4.  Frauds,  Statute  of  (J  142*)  —  Verbal 

OONTRACT  for  SaLE  OF  LaND. 

Mere  breach  of  an  oral  agreement  does  not 
constitute  such  an  equity. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  g  343;  Dec.  Dig.  8  142.*] 

6.  Frauds,   Statute  of  (8  74*)  —  Verbal 

agreeioent  for  sale  of  land. 

A  verbal  agreement  between  two  bidders 
for  land  at  a  judicial  sale,  each  desiring  a  por- 
tion thereof,  to  the  effect  tnat  the  su^ccessful  bid- 
der will  allow  the  other  to  take  and  pay  for  the 
portion  he  desires,  Is,  in  substance  and  effect, 
a  contract  for  the  sale  of  land,  and  unenforce- 
able: the  successful  bidder  having  paid  for  all 
of  tne  land,  and  t^e  unsuccessful  bidder  not 
having  paid  for  the  portion  it  was  agreed  he 
should  have,  though  prevented  from  doinj:  so 
by  breach  of  the  agreement  on  the  part  of  the 
other. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  S  74.*] 

(Additional  SyUahuM  by  Editorial  Staff.) 

6i.  Frauds,  Statute  of  (S  63*)— Assignments 

OF  Trusts  and  Confidences. 

The  ninth  section  of  the  English  statute  of 
frauds,  requiring  assignments  of  trusts  and  con- 
fidences to  be  in  writing,  is  not  in  force  in  West 
Virginia. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  fi  63.*] 

Appeal  from  Circuit  Court,  Wood  County. 

Action  by  Jo(^  B.  Hend^son  against 
James  M.  Henrie  and  others.  Judgment  for 
plaintiff,  and  the  mentioned  defendant  ap- 
peals.   Reversed  and  dismissed. 


McClaer  &  McCluer,  tot  appellunt  V.  B. 
Archer  and  Wm.  H.  Wolfe»  Jr.,  for  aKq;)eUee. 

POFFENBARGER,  J.  The  general  nature 
of  the  contract  inyolved  in  this  cause  is  set 
forth  in  the  report  of  a  former  decision  here, 
on  another  appeal,  found  in  61  W.  Va.  183, 
56  S.  E.  369.  This  appeal  is  from  a  final  de- 
cree, requiring  Henrie  to  convey  to  Hender- 
son a  portion  of  the  land  purchased  by  him 
at  the  judicial  sale,  foy  way  of  specific  per- 
formance of  the  verbal  agreement  constitut- 
ing the  basis  of  the  suit 

The  former  decision  disposes  of  the  charge 
of  lllegajlity  or  invalidity  of  .the  contract,  as 
alleged,  on  the  ground  of  fraud  or  inhibition 
by  public  policy;  and  the  remaining  argument 
against  the  sufficiency  of  the  bill,  namelj, 
that  it  does  not  allege  Irreparable  injury,  is 
wholly  inapplicable;  the  legal  remedy  for 
breach  of  a  contract  to  convey  land  being  ol>- 
viously  inadequate,  and  the  law  affording  no 
remedy  at  all  for  enforcement  of  a  trust. 
Hence  the  demurrer  was  properly  overruled. 

The  vital  inquiry  is  the  character  of  the 
contract,  viewed  in  the  light  of  the  statute 
of  frauds,  relied  upon  in  a  plea  to  the  bill— 
a  question  neither  raised  nor  considered  on 
the  former  appeal,  involving  only  the  ruling 
on  a  motion  to  dissolve  an  Injunction,  made 
in  vacation.  At  that  time  no  demurrer,  plea, 
or  answer  had  been  filed.  The  contract  la 
verbal,  and  prior  in  date  to  the  purchase  by 
the  defendant  The  plaintlflf,  though  willing 
to  pay,  or,  to  be  strictly  accurate,  repay,  a 
portion  of  the  purchase  money,  and  claiming 
the  right  to  do  so,  has  in  fact  paid  nothing 
at  all,  and  title  has  vested  in  the  defendant 
At  the  date  of  the  making  of  the  agreement 
neither  party  had  any  interest  whatever  in 
the  land,  either  legal  or  equltahlOi  and  there 
was  no  copartnership  relation.  Eadi  was  to 
take  and  hold  a  portion  of  the  land.  In  bid- 
ding, each  acted  for  himself  and  as  agent 
of  the  other  at  the  same  time;  the  action  in 
one  capacity  relating  to  one  portion  of  the 
land,  and  in  the  other  to  the  residue  thereof. 

The  basis  of  the  cause  of  action,  as  disclos- 
ed by  this  Inquiry  and  analysis,  seems  to  be 
the  oral  agreement,  and  nothing  more.  We 
perceive  nothing  of  a  collateral  nature,  con- 
stituting an  independent  equity,  such  as  pay- 
ment of  purchase  money;  a  prior  interest  in 
the  land,  not  released;'  lack  o^  consideration 
moving  from  the  grantee,  accompanied)  by  an 
agreement  to  take  n^ere  legal  title  as  a  neces- 
sary step  in  the  execution  of  some  plan  or 
purpose  previously  a^eed  upou;  or  a  co- 
partnereOilp,  covering  the  subject-xuatter  of 
the  conveyapce.  Such  an  equity  seems  to  be 
essential  to  the  establishment  of  a  trust  or 
immunity  of  a  contract  of  sale  of  land  from 
the  inhibition  of  the  statute  of  frauda  In 
Floyd  V.  Duffy,  69  S.  E.  993,  we  said,  speak- 
ing of  certain  provisions  of  that  statute: 
I  "These  provisions  absolutely  prevent  the  ac- 
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qoiBitlon  of  any  estate  In  land  for  more  tban 
five  years  by  means  of  a  mere  verbal  con- 
tract There  must  be  something  more — an 
equity  outside  and  independent  of,  or  in  ad- 
dition to,  the  contract  ♦  •  ♦  By  the 
great  weight  of  authority,  if  not,  indeed,  by 
all  courts,  an  agreement  on  the  part  of  one 
purchasing  land  with  his  own  money,  and 
taking  the  conveyance  in  his  own  name,  to 
hold  it  in  trust  for  another  person,  or  to  re- 
convey  it  to  the  grantor,  is  within  the  statute 
of  frauds/'  In  resulting  trusts,  the  basis  of 
the  equity  is  the  payment  of  money.  In 
those  instances  in  which  deeds,  absolute  on 
their  faces,  are  construed  and  enforced  as 
mortgages,  the  antecedent  interest  in  the 
laud  lies  at  the  bottom  of  the  equity.  In 
oases  of  voluntary  conveyances  for  specific 
purposes,  the  fraud  of  the  grantee  is  the 
circumstance  imposing  an  obligation  in  con- 
science. To  apply  the  statute  under  such  cir- 
cumstances would  allow  the  grantee  to  ob- 
tain the  land  for  nothing,  defeat  the  merito- 
rious purpose  of  the  conveyance,  and  make 
the  statute  an  Instrument  of  fraud,  contrary 
to  legislative  design.  As  copartnership  is  a 
confidential  relation,  and  there  is  a  Joint  in- 
terest in  firm  assets,  a  conveyance  to  one 
member,  under  a  purchase  with  partner- 
ship funds,  creates  a  constructive  or  result- 
ing trust;  the  confidential  relation  constitut- 
ing the  ground  of  equity.  In  cases  of  excep- 
tion, on  the  ground  of  part  performance,  the 
altered  situation  of  the  vendee,  in  reliance 
upon  the  contract  working  irreparable  in- 
jury, constitutes  the  independent  equity.  In 
parol  gifts  of  land,  enforceable,  the  equitable 
foundation  is  the  same. 

No  precedent  or  declaration  of  principle  by 
this  court  is  broad  enough  to  except  this 
agreement  from  the  operation  of  the  statute. 
The  decisions  making  the  nearest  approach 
to  it  are  Currence  v.  Ward,  43  W.  Va.  307, 
27  S;  £).  329,  and  Hamilton  v.  McKlnney,  52 
W.  Va.  317,  43  S.  B.  82,  hut  the  cestui  que 
trust  in  the  former  had  an  antecedent  in- 
terest in  the  land,  being  an  unfortunate  debt- 
or, for  whose  benefit  another  had  purchased 
It  at  judicial  sale;  and,  in  the  latter,  the 
plaintiff  had  paid  a  portion  of  the  purchase 
money.  Some  of  the  language  in  the  opinions 
In  both  cases  may  be  broader  than  the  view 
here  expressed,  and  unnecessarily  so,  since 
the  facts  established  in  each  brought  it  with- 
in the  limits  bere  fixed.  However  that  may 
be,  the  broad  terms  there  used  must  be  read 
and  considered  in  the  light  of  the  facts,  since 
the  court  cannot  be  deemed  to  have  Intended 
to  assert  anything  beyond  the  equities  and 
requirements  of  the  particular  cases.  Ordi- 
narily anything  additional  would  be  regarded 
as  obiter  dicta,  having  only  persuasive  in- 
fluence, and  rejected  for  unsoundness,  if  un- 
able to  stand  the  test  of  logic  and  th^  appli- 
cation of  general  legal  principles,  and  par- 
ticularly so,  if  in  conflict  with  express  deci- 
alons  and  the  general  current  of  authority, 
applicable  to  the  precise  question.   Tiaken  as 


fa  whole,  the  opinion  in  Currence  v.  Ward 
asserts  and  applies  sound  propositions  of 
law.  One  part  must  not  be  taken  to  the  ex- 
clusion of  others.  By  the  terms  of  the  con- 
tract Currence  retained  his  equity  of  re- 
demption. Between  him  and  the  Wards,  the 
relation  of  debtor  and  creditor  was  establish- 
ed and  continued.  He  paid  money  under  that 
contract  His  real  status  was  that  of  mort- 
gagor. Judge  Brannon  is  not  to  be  regarded 
as  having  attempted  to  state  all  the  law  of 
the  case  in  any  single  sentence. 

The  assertions  in  Floyd  v.  Duffy  that  an 
agreement  vi^lid  in  law,  is  valid  in  equity, 
and  one,  not  valid  in  law,  will  not  be  enforced 
in  equity,  and  that  equitable  title  to  land 
must  rest  upon  something  more  than  a  mere 
verbal  contract  are  in  perfect  accord  with 
almost  uniform  authority  everywhere,  and 
not  in  conflict  with  any  actual  decision  of 
this  court  Our  decisions,  properly  analyzed 
and  understood,  will  verify  this  statement 
In  every  instance  of  exclusion  from  the  stat- 
ute, an  independent  equity  has  been  found. 
Floyd  V.  DuflCy,  supra;  Bond  t.  Taylor,  69 
S.  B.  1000;  Johnson  v.  Ludwic^,  68  W.  Va. 
464,  52  S.  B.  489;  RatliflT  v.  Sommers,  S5 
W.  Va.  30,  46  S.  B.  712;  Moore  v.  Mustoe, 
47  W.  Va.  649,  35  S.  B.  871,  81  Am.  St  Rep. 
812;  Boyd  v.  Brown,  47  W.  Va.  238,  34  S.  B. 
907 ;  Myers  v.  Myers,  47  W.  Va.  487,  85  S.  B. 
86S;  Harris  v.  Blliott,  46  W.  Va.  245,  32  S.  B. 
176;  Currence  v.  Ward,  43  W.  Va.  367,  27  8. 
B.  329;  Marshall  v.  Hall,  42  Ww  Va.  641,  26 
S.  B.  300 ;  Webb  v.  Bailey,  41  W.  Va.  463,  23 
S.  B.  644;  Deck  v.  Tabler,  41  W.  Va.  832, 
23  S.  B.  721,  56  Am.  St  Rep.  837 ;  Seller  t. 
Mohn,  37  W.  Va.  507,  16  S.  B.  496;  Frame  v. 
Frame,  82  W.  Va.  463,  9  8.  BL  901,  6  L.  R.  A. 
323;  McCllntock  v.  Loisseau,  31  W.  Va.  866, 
8  S.  B.  612,  2  li.  R.  A.  816 ;  Shaffer  y.  Petty, 
30  W.  Va.  248,  4  8.  B.  278;  Kimmins  v.  Old- 
ham, 27  W.  Va.  258;  Tlchenell  v.  Jackson, 
26  W.  Va.  460;  Helskell  v.  Powell,  28  W.  Va. 
717;  Murry  v.  Sell,  23  W.  Va.  475;  Hamilton 
V.  Steele,  22  W.  Va.  349;  Renl(^  v.  Luding- 
ton,  20  W.  Va.  511;  Campbell  v.  Fetterman, 
20  W.  Va.  308 ;  Middleton  v.  Selfoy,  19  W. 
Va.  167;  Pack  v.  Hansbarger,  17  W.  Va.  818; 
Snyder  v.  Martin,  17  W.  Va.  276,  41  Am.  Rep. 
670 ;  Troll  v.  Cftrter,  16  W.  Va.  667;  W.  Va., 
etc.,  Co.  v.  Vinal,  14  W.  Va.  637;  Tracy  ▼. 
Tracy,  14  W.  Va.  243;  Smith  v.  Patton,  12 
W.  Va.  641;  Vickers  v.  Slsson's  Adm'r,  10 
W.  Va.  12;  Lowry  v.  BuflOngton,  6  W.  Va. 
249;  Capetuirt.T.  Hale,  6  W.  Va.  547;  Pum- 
phry  T.  Brown,  5  W.  Va.  107;  Hardman  v. 
Orr,  ft  W.  Va.  71;  -Hedricfc  ▼.  Hem,  4  W.  Va. 
620. 

Seeking  the  Unitation,  as  indicated  by  de- 
cisions densring  exc^Hlon  or  exclusion,'  we 
find  it  in  perfect  harmony  with  these  prop- 
osltiona  Henderson  v.  Hudson,  1  Munf.  (Va.) 
510;  Jarrett  v.  Johnson,  11  Qrat  (Va.)  327; 
Nash  V.  Jones,  41  W.  Va.  769,  24  S.  B.  592. 
In  all  these  cases  daims  for  relief  in  eq- 
uity, resting  upon  mere  verbal  contracts,  and 
noUiing  more^  have  been  denied,  wltlioat  ref- 
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erence  to  the  fonns  of  such  contracts  or  the 
relations  of  the  parties;  the  contracts  relied 
upon  being  substantially  for  the  sale  of  real 
estate.  In  the  first  two  claims  of  joint  pur- 
chase were  rejected,  and  in  the  other  a  claim 
of  purchase  by  an  agent;  the  alleged  princi- 
pal having  paid  none  of  the  purchase  money. 
Sugden  on  Vendors,  vol,  2,  top  page.  Sec- 
tion 15,  c.  21,  saying:  "Where  a  man  merely 
employs  another  person  by  parol,  as  an  agent 
to  buy  an  estate,  who  buys  it  for  himself  and 
denies  the  trust,  and  no  part  of  the  purchase 
nwney  is  paid  by  the  principal^  and  there  is 
no  written  agreement,  he  cannot  compel  the 
agent  to  convey  the  estate  to  him,  as  that 
would  be  directly  in  the  teeth  of  the  stat- 
ute of  frauds" — is  sustained  by  a  vast  array 
of  authority.  We  observe  the  same  as  to 
the  text  in  29  A.  &  E.  Enc.  Law,  8d9,  say- 
ing: "It  is  equally  well  settled  that  agree- 
ments for  joint  purchases  of  land,  not  for 
the  purpose  of  speculation,  whether  the  title 
is  taken  in  the  name  of  one  for  the  benefit 
of  all  or  in  the  individual  names  of  the  par- 
ties, are  within  the  statute,  and  are  required 
to  be  in  writing." 

Joint  purchases  of  land  are  sometimes  ui>- 
held  as  having  been  made  in  pursuance  of 
an  existing  partnership  or  an  agreement  for 
one;  the  relation  of  copartnership  constitut- 
ing the  essential  equitable  circumstance  atr 
tending  the  verbal  contract  (Floyd  v.  Duffy, 
supra ;  Bond  v.  Taylor,  supra ;  20  Cyc.  237) ; 
but  we  have  here  not  a  particle  of  evidence 
of  such  a  relation  or  agreement. 

The  suggestion  of  Immunity  from  the  stat- 
ute, on  the  ground  that  the  contract  was 
made  before  the  defendant  acquired  the  legal 
title  and  was  recognized  by  him,  while  hold- 
ing the  equitable  title  only,  founded  upon  ex- 
pressions in  Currence  v.  Ward  and  Hamilton 
v.  McKlnney,  is  wholly  untenable,  in  view  of 
the  application  of  the  statute  of  frauds  to 
equitable  estates.  See  20  Cyc.  230,  and  29 
A.  &  E.  Enc.  Law,  888,  citing  numerous  de- 
cisions holding  it  to  be  applicable  to  such 
interests.  I  have  found  no  Virginia  or  West 
Virginia  decisions  to  the  same  effect,  and  the 
ninth  section  of  the  English  statute,  requir- 
ing assignments  of  trusts  and  confidences 
to  be  in  writing.  Is  not  in  force  here;  but 
equitable  estates  are  regarded  in  these  states 
as  having  about  all  the  incidents  of  legal 
ones.  2  Mln.  Inst  195,  196;  1  Lomax,  Dig. 
277.  They  are  regarded  and  dealt  with  as 
real  estate.  In  some  of  the  states  said  sec- 
tion may  be,  and  no  doubt  is,  in  force.  In 
view  of  this,  our  holding  as  to  that  question 
would  not  necessarily  have  to  harmonize 
with  those  of  such  other  states.  However, 
as  equitable  titles  are  here  regarded  as  land 
and  estates  of  inheritance,  they  fall  within 
both  the  terms  and  policy  of  section  1,  c.  71, 
and  subsection  6  of  section  1,  c.  98,  of  the 
Code.    That  these  statutes  are  broad  enough 


to  reach  them  is  suggested  in  1  Lomax,  T5\%. 
278. 

Under  these  principles  and  conclusions,  we 
reverse  the  decree,  dismiss  the  bill,  and  de- 
cree to  the  appellant  his  costs  in  the  court 
below,  as  well  as  in  this  court 

WILLIAMS,  P.,  absent 


W.  Va.  18) 

RIEDEL  T.  WHEELING  TRACTION  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1911.     Rehearing  Denied 

May  17,  1911.) 

(Syllabus  by  the  Court.) 

1.  Street  Railroads  (§  85*)  —  Opebatiow — 
Care  Required. 

Street  railwajrs  and  pedestrians  have  equal 
ri.^bt  to  the  use  of  the  public  street  crossings, 
and  the  law  enjoins  upon  both  the  exerciae  of 
reasonable  care  and  caution. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |§  193,  195;  Dec  Dig.  §  85.*} 

2.  Street  Railroads  (§  81*>— Operation — 
Speed  of  Cars. 

Unless  a  street  railway  company  is  express- 
ly permitted  by  law  to  run  its  cars  over  the 
streets  of  a  city  at  a  high  rate  of  speed,  the 
speed  should  not  be  greater  than  is  reasonable 
and  consistent  with  the  safe  use  of  the  streets- 
by  the  public. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  §|  172-177;  Dea  Dig.  S  81.*T 

3.  Street  Railroads  (§  114*)— Operation — 
Action  for  Injuries— JJvidence. 

If  a  street  raiU^ray  ia  not  expressly  per- 
mitted by  law  to  run  its  cars  over  the  streets 
of  a  city  at  a  high  rate  of  speed,  it  is  evidence- 
of  negligence,  if  it  operate  its  cars  at  so  great 
a  speed  as  not  to  be  able  to  stop  them  readily, 
ahd  within  reasonable  distance,  when  approach- 
ing a  public  street  crossing. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  f§  239-250;  Dec.  Dig.  $  114.*]' 

4.  Street  Railroads  (§  11 7*)— Operation — 
Injuries  at  Crossing— Question  for  Jury. 

A  traveler  on  the  streets  of  a  city  has  a- 
right  to  assume  that  street  cars  will  not  be  ran 
at  an  excessive  rate  of  speed ;  and  if  a  car  run- 
ning at  a  high  rate  of  speed  collide  with  a  trav- 
eler at  a  public  crossing,  whereby  the  traveler 
is  injured,  it  is  for  the  jufy  to  say,  under  alV 
the  facts  in  the  case,  whether  or  not  the  street 
railway  company  is  negligent. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  239-257;  Dec.  Dig.  i  117. •] 

5.  Street  Railroads  ({  103*)— Operation- 
Injuries  at  Crossing—Contributory  Neg- 
ligence. 

If  plaintiff  is  guilty  of  negligence  which' 
might  have  produced  his  injaxy,  but  before  the 
injury  actually  results  the  defendant  is  guilty 
of  negligence  which  is  tiie  immediate  cause  of 
the  injury,  the  negligence  of  defendant  becomes, 
in  law.  toe  sole  proximate  cause  of  the  injury, 
even  though  no  injury  could  have  resulted  to- 
plaintiff,  if  he  had  not  been  originally  nej^Iigent. 
The   negligence  of  defendant,   supervening  be^ 
tween  the  original  negligence  of  plaintiff  and  the 
happening    of    the    injury,    destroys    the   legal' 
force  of  plaintiff's  negligence  as  a  contributing 
cause  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fi  219 ;   Dec.  Dig.  t  103.»1 
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ITrror  to  Clrcnit  Court,  Marshall  County. 

Action  by  Louisa  Rledel  against  the  Wheel- 
ing Traction  Company.  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Re- 
versed and  remanded  for  new  trial. 

See,  also,  63  W.  Va.  522,  61  S.  E.  821,  16 
L.  R.  A.  (N.  S.)  112a. 

J.  Howard  Holt  and  Martin  Brown,  for 
plaintiff  in  error.  W.  A.  Dnggan,  C.  0.  New- 
man, and  Wm.  Brskine^  for  defendant  in  er- 
ror. 

WILLIAMS,  P.  Defendant  operates  an 
electric  car  line  between  the  cities  of  Wheel- 
ing and  Benwood,  and  through  Benwood. 
Plaintiff  attempted  to  cross  defendant's 
tracks  at  a  public  street  crossing  in  Ben- 
woodt  and  was  run  over  by  defendant's  car, 
and  was  maimed.  She  brought  an  action 
against  the  defendant  for  negligently  causing 
her  injury.  Defendant  offered  no  evidence, 
and  on  its  motion  the  court  struck  out  plain- 
tUTs  evidence,  and  directed  a  verdict  for  the 
defendant,  and  entered  final  Judgment  in  its 
favor.  Plaintiff  has  brought  the  case  heire 
on  writ  of  error.  Defendant  insists  that 
plaintiff's  evidence  proves  such  contributory 
negligence  as  precludes  a  recovery. 

The  proof  is  that  plaintiff  was  about  41 
years  of  age,  strong,  and  in  good  health,  at 
the  time  of  th^  accident;  that  about  4  or  5 
o'clock  on  the  llth  of  April,  1906,  she  left 
her  home  to  go  to  Dolan's  store  on  the  south- 
east comer  of  McMechen  and  Sixth  streets; 
that  she  came  to  McMechen  street  by  way  of 
an  alley  which  intersects  it  some  distance 
north  of  Sixth  street  crossing,  and  followed 
down  McMechen  street,  on  the  west  side 
thereof,  to  Sixth  street  crossing,  and  left  the 
sidewalk  at  the  intersection  of  the  streets 
and  started  diagonally  across  the  street; 
that  when  she  was  almost  across  defendant's 
track  she  was  struck  by  a  south-bound  elec- 
tric car,  running  at  the  rate  of  15  or  20  miles 
an  hour,  and  was  thrown  forward  upon  the 
track  a  distance  of  some  12  or  15  feet,  and 
the  wheels  of  the  car  passed  over  her  leg, 
and  cut  it  off ;  that  from  the  time  she  came 
opon  McMechen  street,  until  she  reached  the 
point  where  she  left  the  sidewalk  to  cross 
diagonally  over  the  intersection  of  McMech- 
en and  Sixth  streets,  she  was  going  south- 
ward, with  her  back  toward  the  car  which 
was  coming  in  the  same  direction ;  that  after 
leaving  the  sidewalk,  and  when  at  a  point 
about  midway  between  the  curb  and  the  car 
tracks,  she  glanced  back  over  her  shoulder, 
to  see  if  there  was  an  approaching  car,  and 
saw  none.  But  it  appears  from  other  facts 
proven  that  the  car  must  then  have  been 
visible  to  her,  and  not  far  away,  and  that  if 
she  had  looked  straight  up  the  tracks.  In- 
stead of  diagonally  across,  she  could  have 
seen  It  She  also  testifies  that  she  heard  no 
car.  Benwood  is  a  manufacturing  town.  In 
which  are  located  a  number  of  Iron  mills, 
which  produce  a  great  deal  of  noise  when  In 
operation.    The  tracks  of  the  Baltimore  & 


Ohio  Railway  are  not  far  away  from  Mc- 
Mechen street,  and  when  its  trains  are  mov- 
ing makes  a  good  deal  of  noise.  Two  or 
three  eyewitnesses  to  the  accident  testify 
that  the  motorman  could  easily  have  seen 
plaintiff  in  her  perilous  situation,  if  he  had 
been  looking  out  for  pedestrians  at  the  cross- 
ing. 

Witness  McCabe,  who  was  standing  on  the 
southwest  comer  of  the  street  crossing,  says 
he  saw  the  car  coming  when  it  was  about 
15  yards  ftom  the  crossing ;  that  at  the  same 
time  he  saw  it  he  also  saw  the  motorman, 
and  that  he  was  looking  in  the  direction  of 
witness:  that  plaintiff  was  then  out  in  the 
street,  going  in  the  direction  of  the  tracks. 
According  to  this  testimony,  plaintiff  must 
have  been  almost  in  a  direct  line  of  the  mo- 
torman's  vision,  walking  diagonally  towards 
the  track,  with  her  back  rather  toward  the 
motorman,  and  it  is  difficult  to  understand 
how  he  could  have  failed  to  see  her.  The 
proof  Is  that  he  sounded  no  alarm,  and  made 
no  effort  to  stop  or  check  the  speed  of  the 
car,  untU  after  he  had  struck  plaintiff.  It 
does  not  appear  that  there  is  any  municipal 
ordinance  regulating  the  speed  of  defendant's 
cars  in  passing  over  the  streets  of  Benwood. 
It  is  also  proven  that  the  car,  running  at 
the  rate  of  15  miles  an  hour  could  have 
been  stopped  within  the  distance  of  45  feet. 

Upon  this  state  of  facts,  can  It  be  said,  as 
matter  of  law,  that  plaintiff  was  guilty  of 
contributory  negligence?  If  it  can,  then  the 
judgment  of  the  lower  court  is  right,  and  It 
should  be  affirmed;  but,  if  not,  then  the 
question  should  have  been  submitted  to  the 
jury,  and  the  Judgment  is  erroneous. 

There  was  a  former  trial  of  this  case, 
which  was  reviewed  on  writ  of  error  to  this 
court,  and  will  be  found  reported  in  63  W. 
Va.  522,  61  S.  B.  821, 16  L.  R.  A.  (N.  S.)  1123. 
It  was  first  tried  upon  confiicting  testimony ; 
but  the  case  is  now  before  us  upon  different 
evidence,  which  presents  facts  which,  accord- 
ing to  the  report  of  the  former  decision,  did 
not  then  appear.  The  case  is  now  to  be  re- 
viewed upon  the  uncontradicted  testimony  of 
plaintiff  and  her  witnesses,  which  the  lower 
court  held  not  sufficient  to  warrant  a  recov- 
ery in  her  favor.  We  cannot  look  to  the  tes- 
timony of  witnesses  on  the  former  trial  for 
any  purpose. 

Granting  that  plaintiff  was  negligent  in  the 
first  instance  in  not  taking  reasonable  precau- 
tion to  ascertain  whether  a  car  was  approach- 
ing, before  she  attempted  to  cross  the  tracks, 
still  it  does  not  follow  that  such  negligence 
was  the  proximate  cause  of  her  injury.  If 
the  defendant  was  guilty  of  a  subsequent 
act  of  negligence,  either  In  the  omission  of  a 
duty  or  in  the  commission  of  a  wrongful 
act,  such  supervening  negligence  becomes.  In 
law,  the  proximate  cause  of  the  injury,  and 
plaintiff's  prior  negligence  will  not  defeat 
her  recovery.  "It  is  now  perfectly  well  set- 
tled that  the  plaintiff  may  recover  damages 
for  an  injury  caused  by  the  defendant's  neg- 
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Ugence^  notwithstanding  the  plaintilTs  own 
negligence  exposed  him  to  the  risk  of  injury, 
if  such  injury  was  more  immediately  caused 
by  the  defendant's  omission,  after  becoming 
aware  of  the  plaintiffs  danger,  to  use  or- 
dinary care  for  the  purpose  of  aToiding  in- 
jury to  him."  1  Shear.  &  Red,  on  Negli- 
gence, S  99. 

The  rights  of  the  traction  company  to  the 
use  of  the  street  at  the  crossing  is  not  su- 
perior to  the  rights  of  pedestrians.  Their 
rights  at  that  point  are  equal ;  and  the  law 
requires  that  both  shall  exercise  reasonable 
care.  The  law  does  not  apply  the  same  rule 
in  determining  the  relative  rights  between 
a  street  car  company  and  other  persons  in 
the  use  of  a  public  street  crossing  that  it 
applies  in  case  of  a  steam  railroad  crossing 
a  public  highway.  The  rights  of  the  former 
are  more  analogous  to  the  rights  of  ordinary 
vehicles.  2  Shear.  &  Bed.  on  Negligence,  9 
485a,  and  numerous  cases  cited  in  the  notes ; 
Richmond,  etc..  Col  v.  Garthrlght,  92  Va.  627, 
24  S.  E.  267,  32  L.  R.  A.  220.  53  Am.  St.  Rep. 
839;  Bass*  Adm*r  v.  Norfolk,  etc.,  Co.,  100 
Va.  1,  40  S.  E.  100;  Richmond  Traction  Co. 
V.  Clarke,  101  Va.  382,  43  S.  E.  618. 

Plaintiff's  negligence  in  failing  to  observe 
the.  approaching  car  would  not  excuse  de- 
fendant from  the  duty  of  exercising  reason- 
able care  to  avoid  doing  her  injury.  If  the 
motorman  saw  plaintiff  In  her  perilous  sit- 
uation, or  if  he  could  have  seen  her  by  the 
exercise  of  reasonable  caution,  and  could 
tiiereafter  have  avoided  the  accident  by 
sounding  the  alarm,  or  by  checking  the  speed 
of  the  car,  and  failed  to  do  so,  then  his  fail- 
ure to  do  so  was  a  supervening,  independent 
act,  or  acts,  of  negligence  which  were  the 
proximate  cause  of  plaintiff's  injury.  The 
defendant's  negligence  is  therefore  a  mixed 
question  of  law  and  fact,  properly  to  be  de- 
termined by  the  jury,  upon  proper  instruc- 
tions. If  the  case  had  been  submitted  to 
them,  they  would ,  certainly  have  been  war- 
ranted in  finding,  from  the  testimony  of  the 
witnesses,  that  defendant's  motorman  was 
guilty  of  negligence  after  he  saw,  or  should 
have  seen,  plaintiff's  danger.  This  fact  estab- 
lished, the  law  is  that  it,  and  not  the  plain- 
tiff's original  negligence,  was  the  proximate 
cause  of  the  injury.  Plaintiff  was  struck 
just  as  she  was  passing  beyond  the  farthest 
rail  of  the  track,  and  if  the  motorman  had 
checked  his  car  ever  so  little,  if  he  had  de- 
layed it  even  the  fractional  part  of  a  second, 
it  is  highly  probable  that  plaintiff's  body 
would  have  cleared  the  track,  and  she  would 
not  have  been  hurt;  or,  if  he  had  sounded 
the  alarm  and  given  her  warning,  she  might 
have  quickened  her  pace,  and  thus  have 
avoided  the  collision. 

But  it  is  insisted  that  plaintiff's  negli- 
gence, if  not  the  sole  proximate  cause  of  her 
injury,  at  least  combined  with  defendant's 
negligence  to  produce  it,  and  that  therefore 
she  cannot  recover.  Such  is  the  law,  if  such 
were  the  fact     1  Shear.  &  Red.  on  Negli- 


gence, I  93 ;  Eastbum  r.  Railway  Co.,  34  W. 
Va.  681,  12  S.  E.  819;  Carrico  v.  Railway 
Co.,  39  W.  Va.  86,  19  S.  E.  571,  24  L.  R.  A. 
50;  Humphrey's  Adm'x  v;  Railway  Co.,  100 
Va.  749,  42  S.  E.  882.  But  such  is  not  the 
fact,  as  it  appears  from  the  only  evidence 
before  us — ^the  undisputed  testimony  of  plain- 
tiff and  her  witnesses.  The  negligence  of 
plaintiff  and  that  of  defendant's  motorman 
were  separate  and  Independent  of  each  other; 
and  the  motorman's  neglistence  was  later  In 
time^  and  the  last  to  occur  before  the  accident. 
It  was  therefore  necessarily  the  proximate 
cause  of  the  injury,  unless  it  had  been  shown 
that,  after  discovering  plaintiff's  danger,  he 
used  reasonable  care  to  avoid  the  collision, 
and  was,  nevertheless,  unable  to  avoid  it. 
In  view  of  the  respective  rights  of  the  par- 
ties to  the  use  of  the  street  crossing,  it  was 
the  duty  of  the  motorman  to  have  approach- 
ed the  crossing  with  reasonable  precaution, 
and  to  have  kept  a  lookout  for  pedestrians 
at  that  point  His  negligence  in  not  sound- 
ing an  alarm,  and  in  not  making  an  effort 
to  stop  the  car,  is  not  in  any  way  related  to 
plaintilTs  negligence  in  attempting  to  cross 
the  street  ahead  of  the  car;  and  the  legal 
effect  of  it,  as  constituting  the  proximate 
cause  of  the  injury,  depends  upon  whether 
he  exercised  reasonable  diligence  to  avoid  a 
collision  with  plaintiff,  after  he  should  have 
seen  her  danger.  Its  relation  to  the  cause 
of  the  accident  depends  upon  his  duties  and 
his  opportunities,  one  a  question' of  law  and 
the  other  a  fact  for  the  jury.  After  plain- 
tiff had  failed  in  her  duty  to  use  reasonable 
precaution  the  motorman  later,  according  to 
the  testimony,  failed  in  his  duty  which.  If 
it  had  been  performed,  might  have  prevent- 
ed the  Injury. 

The  law  applicable  to  actions  involving 
both  negligence  and  contributory  negligence 
is  clearly  stated  in  point  6  of  the  syllabus 
in  Washington  v.  Railroad  Co.,  17  W.  Va, 
190,  as  follows,  viz.:  "It  is  therefore  not  con- 
tributory negligence  for  the  plaintiff  to  be- 
guilty  of  a  negligent  act,  which  might  have 
produced  the  injury,  if,  before  it  actually  re- 
sults, the  defendant  is  guilty  of  some  neg- 
ligent act  which  was  the  immediate  cause  of 
the  injury,  even  though  no  damage  could 
have  resulted  to  the  plaintiff,  had  he  not 
been  originally  negligent"  See,  also,  Rich- 
mond Traction  Co.  v.  Clarke,  101  Va.  382. 
43  S.  B.  618;  Grand  Trunk  Railway  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct  679,  36  L.  Ed. 
485;  Inland,  etc.,  Co.  v.  Tolson,  139  U.  S. 
551,  11  Sup.  Ct  653,  35  L.  Ed.  270.  This 
principle  seems  to  have  been  first  announced 
by  the  English  Court  of  Exchequer,  In  the 
case  of  Davles  v.  Mann,  decided  in  1842,  10 
M:  &  Wei.,  side  page  546.  That  was  an  ac- 
tion brought  for  the  negligent  killing  of  an 
ass,  which  the  owner  suffered  to  be  in  the 
public  highway,  with  his  front  feet  hobbled 
together,  and  which  a  driver  carelessly  ran 
into  with  his  wagon  and  horses.  The  court 
there  held  that  the  plaintiff's  negligence  In. 
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suffering  tbe  animal  to  be  in  the  pnblle  liigli- 
way,  thus  hobblM,  did  not  preclude  him 
from  recovery,  If  the  defendant  carelessly 
caused  the  death  of  the  animal.  That  case 
has  been  almost  universally  followed  by  the 
courts  of  this  country  as  the  law.  1  Shear. 
&  Red.  on  Negligence,  f  90. 

In  view  of  the  uncontradicted  testimony  of 
witnesses,  proving  negligence  of  defendant's 
motorman,  It  cannot  be  said,  as  matter  of 
law,  that  plaintiff's  negligence  was  the  prox- 
imate cause  of  her  injury,  or  that  It  com* 
blned  with  defendant's  negligence  as  the 
proximate  cause.  The  trial  court  errM  in 
excluding  plaintUTs  evidence  and  directing 
a  verdict  for  the  defendant 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trlaL 

BBANNON,  J.,  absent 


(fb  W.  Ta.  «0) 

STATE  V.  POB. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  19U.) 

(SyUahuM  hy  ike  Court.) 

1.  CRiuinAi.  Law    (5  940*)  — Nbw  Tbtal— 
OBOUNDS— OONFSSSIOR  OF  Otheb  Than  Ac* 

OUSCD. 

'  ETvidence  that  a  person'  made  a  statement 
that'  he,  and  not  the  accused,  committed  the 
crime,  would  not  be  admissible  on  a  trial  of  the 
accused,  and  therefore  is  not  ground  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2324-2327;  Dec.  Dig.  § 
040.«] 

(AMiH&tM  SylMuB  hy  BUtorial  Qiaf.) 

2.  Cbikinal  Law  (8  958*)~Nbw  TaiAir- Pro- 

CEEUINQS      TO      PROCURE  —  SumCIBNCT     OF 

MoviNe  Papers. 

On  motion  for  a  new  trial  for  newly  discov- 
ered evidence,  the  affidavit  of  the  new  witness 
showing  to  what  he  will  testify  must  be  produc- 
ed, or  good  excuse  shown  for  its  absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IHg.  %  2401;   Dec.  Dig.  t  958.*] 

• 

Error   to   Circuit   Court   Taylor  County. 
.Burt  Poe  was  convicted  of  stabbing  an- 
other, and  he  brings  error.    Affirmed* 

Sommervllle  &  Sommervllle,  for  plaintiff 
In  error.  Wm.  6.  Conley,  Atty.  Gen.,  and 
G.  W.  Ford,  Pros.  Atty.,  for  the  State. 

BRANNOlir,  J.  Burt  Poe  was  indicted  for 
stabbing  'William  A.  Rogers  and  was  con- 
victed by  a  Jury,  and  was  sentenced  to  the 
penitentiary  for  two  years. 

Poe  made  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the 
^vldenc^;  but  he  does  not  rely  upon  that 
In  this  court.  There  is  a  large  volume  of 
conflicting  evidence,  and  it  Is  useless  to  say 
anything  more  as  to  this. 

The  only  point  relied  upon  here  Is  the  re- 
fusal of  the  court  to  grant  a  new  trial  on 


newly  discovered  ervidence^  This  m<ytloi» 
was  based  on  two  affidavits.  Poe's  affidavit 
says  that  he  has  learned  from  a  good,  reli* 
able,  and  creditable  source  that  Joseph 
Shaclcelford  will  testify  upon  retrial  that  he 
was  present  during  the  difficulty  between  W. 
A.  Rogers  and  Poe,  and  saw  Luther  Rogers 
cut  and  stab  W.  A.  Rogers.  Poe  does  not 
name  the  good,  reliable,  and  creditable- 
source  of  such  information,  unless  It  be  Ben- 
jamin F.  Bailey.  Poe's  affidavit  says  that  he- 
bad  tried  to  get  an  eyewitness  to  the  trouble,, 
and  that  his  first  Information  that  an  eyewit- 
ness to  the  crime  could  be  produced  was- 
given  him  by  Benjamin  F.  Bailey,  his  attor- 
ney. Is  Bailey  the  person  who  gave  him  this 
information?  If  he  Is  not  then  the  affidavit 
is  fatally  defective  In  not  naming  the  person> 
who  gave  him  infbrmatlon  that  Shackelford 
would  so  testify.  It  Is  a  prime  necessity 
that  the  person  Should  be  named,  and  should 
have  tallced  with  the  proposed  witness. 

[2]  Is  a  court  to  turn  down  a  vierdict  opdn- 
the  mtfe  i^tatement  of  a  prisoner  that  he- 
has  received  Information  that  a  witness 
would  say  so  and  so,  when  he  does  not 
state  who  so  informed  him?  He  does  not 
state  that  he  ever  talked  with  Shackelford, 
and  he  does  not  give  the  name  of  the  person 
who  Informed  him  that  Shackelford  would 
give  such  evidence.  Where  is  Shacktiford? 
H^  must  be  in  that  country,  because  Poe*s 
affidavit  says  on  another  trial  he  can  pcove 
certain  things  by  Shackelford.  Why  is 
Shackelford's  affidavit  not  produced?  Our 
case  of  Jacobs  v.  Williams,  07  W.  Va.  8T7,  6T 
S.  E.  1113,  demands  that  tbe  affidavit  of  the 
new  witness  showing  what  he  mtIU  testify 
must  be  produced,  or  good  excuse  shown  for 
its  absence.  So  State  v.  Stowers,  66  W^  Va. 
198,  66  S.  E.  329.  He  must  produce  the  af- 
fidavit of  the  witnesses,  or,  if  that  be  im- 
practicable, the  affidavit  of  some  one'  who- 
has  conversed  with  them  showing  what 
facts  they  would  state.  Brown  v.  Speyers,  20 
Grat  (Va.)  296;  Nuckols  v.  Jones,  8  Grat 
(Va.)  267.  Poe  does  not  say  he  talked  with 
Shackelford,  nor  does  any  one  else.  Benja- 
min F.  Bailey  made  an  affidavit  stating  that 
be  was  standing  in  front  of  the  post  office, 
"and  a  thoroughly  reliable  citizen,  who  is 
acquainted  with  all  the  parties  concerned  in 
the  above  prosecution,  approached  affiant, 
and  inquired  about  the  status  of  the  above 
ci^se.  Affiant  fully  advised  him  of  the  ex- 
act status,  and  he  proceeded  to  advise  affiant 
in  regard  to  evidence  that  can  be  secured) 
that  affiant  never  heard  of  before  the  trial. 
And  affiant  further  says  that  the  substance 
of  information  given  him  is  as  follows :  That 
Joseph  Shackelford  will  testify  that  he  saw 
Luther  Rogers  cut  and  stab  W.  A.  Rogers; 
that  affiant's  informant  advised  him  that 
Ford  went  home  with  said  Rogers,  and 
fully  advised  him  that  Luther  Rogers  was 
the  party  who  committed  the  crime — cut  and 
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stabbed  him.**  Who  Is  that  thoroughly  reli- 
able citizen?  The  affidavit  does  not  tell  us. 
But  the  law  says  that  Shackelford's  affidavit 
must  be  produced*  or  the  affidavit,  not  merely 
an  unsworn  statement,  of  somebody  who 
talked  with  him  stating  that  Shackelford 
would  give  such  evidence.  If  Bailey  is  the 
one  who  gave  Poe  information,  Bailey's  affida- 
vit Is  in  Itself  insufficient,  and  neither  he  nor 
Bailey  tells  us  who  It  was  that  talked  with 
Shackelford.  Under  these  and  many  other 
authorities,  these  affidavits  are  wholly  in- 
adequate to  overturn  the  verdict  It  is  an 
estahlished  rule  to  grant  new  trials  very 
rarely  on  after-discovered  evidence,  and  never 
but  under  very  special  circumstances. 

[1]  Another  ground  is  presented  to  us  for 
a  new  trial.  On  the  hearing  of  the  mo- 
tion Mary  A.  Rogers,  mother  of  Ituther  Rog- 
ers, gave  oral  evidence  that  her  son  Luther 
confessed  to  her  that  he  cut  W.  A.  Rogers, 
and  that  Poe  did  not  do  so.  That  is  mere 
hearsay.  Is  the  confession  of  an  outside 
party  that  he  committed  a  murder  charged  to 
another  admissible?  Surely  not  Oan  such 
a  hearsay  statement  acquit  a  prisoner  on 
trial?  We  find  it  stated  in  6  Ency.  of  Evi- 
dence, 752,  that,  ''neither  the  extrajudicial 
admissions  or  confessions  of  third  persons, 
though  made  as  dying  declarations,  nor 
their  acts  and  conduct  in  the  nature  of  ad- 
mission, are  admissible  to  show  that  they 
and  not  the  defendant  are  guilty  of  the 
homicide  charged.*'  Many  cases  from  other 
states  are  there  cited  and  support  the  text 
We  find  in  the  case  of  Greenfield  v.  People, 
85  N.  Y.  75,  39  Am.  Rep.  636,  that  a  letter 
written  by  anotiier  to  a  third  person  con- 
taining admissions  that  the  writer  committed 
the  murder  is  Incompetent  evidence  for  the 
prisoner,  and  so  of  like  conversation  over- 
heard between  other  persons.  The  Supreme 
Ck>urt  of  Georgia  in  a  note  found  in  said 
American  Report  ridiculed  such  propositions. 
Luther  Rogers  was  present  when  his  mother 
gave  this  testimony  on  the  motion  for  a  new 
trial,  and  said  nothing.  He  did  not  corrob- 
orate his  mother.  He  was  not  called  to 
state  that  he  could,  or  would,  give  such  evi- 
dence. He  did  not  so  state  under  oath  or 
even  make  an  unsworn  statement  that  he 
could  or  would  give  such  evidence.  The  cut- 
ting was  at  a  gathering  at  a  schoolhouse  on 
the  occasion  of  a  Christmas  tree,  and  nu- 
merous persons  present,  yet  none  of  the 
many  witnesses  hint  that  Luther  Rogers  did 
the  act  Luther  Rogers  was  arrested,  and  on 
legal  examination  on  the  charge  was  dis- 
charged. Can  it  be  expected  that  he  would 
on  a  retrial  give  evidence  to  send  himself 
to  the  penitentiary?  He  could  not  be  forced 
to  do  so.  That  confession  would  not  be 
evidence,  and  we  have  no  assurance  that  he 
would  give  evidence  to  send  himself  to  the 
penitentiary.  Shall  we  set  aside  a  verdict 
on  a  siich  a  ground?    This  application  for  a 


new  trial  does  not  bear  the  hue  of  candor 
and  sincerity,  but  seems  to  rest  on  fabrica- 
tion. It  does  not  appeal  to  a  court  of  Jus- 
tice. Solemn  verdicts  in  criminal  cases  can- 
not  be  overturned  thus.  For  a  court  to  do 
this  would  seem  to  be  a  travesty  on  criminal 
justice.  Luther  Rogers  is  a  mere  boy.  His 
mother's  evidence  bears  on  its  face  plain 
evidence  of  her  zeal  for  Poe,  and  is  suspi- 
cious on  its  face.  Wonderful  that  a  mother 
would  make  such  a  statement  Her  evidence 
shows  her  to  be  ignorant  and  uncultivated. 
Judgment  affirmed. 


(68  W.  Va.  228) 

HARVEY  CQAL  &  00KB  CO.  ▼.  CHESA- 
PEAKE &  O,  RY.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25.  1911.) 

(ByUalmt  hy  the  CourtJ 

RaILBOADS   (§   443*)— INJUBT   TO  ANIMALB  ON 

Track— EJviDENCE. 

Judgment  below  reversed,  verdict  set  aside, 
and  a  new  trial  awarded  for  want  of  suflSdent 
evidence  showing  actionable  negligence  of  de- 
fendant in  killing  plaintiff's  mules.  Applying 
Toudy  V.  Norfolk  &  W.  R.  Co.,  38  W.  Va.  694. 
18  S.  E.  896;  and  Lovejoy  v.  a  &  O.  Ry.  Co.. 
41  W.  Va.  693,  24  S.  E.  699. 

[Ed.  Note. — ^For  other  cases,  see  Railroads. 
Cent  Dig.  Ifi  1606-1620;   Dec  Dig.  f  443.*] 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  the  Harvey  Coal  ft  Coke  Com- 
pany against  the  Chesapeake  ft  Ohio  Rail- 
way Company.  Judgment  for  plalntUf,  and 
defendant  t>rings  error.  Reversed  and  re- 
manded. 

Simms,  Enslow.  Fitzpatrlck  ft  Baker,  for 
plaintiff  in  error.  Dillon  ft  Nuckolls,  for  de- 
fendant in  error. 

MILLER,  J.  The  verdict  and  Judgment 
below,  on  appeal,  by  defendant,  from  the 
Judgment  of  a  Justice,  was  for  three  hundred 
dollars,  interest  and  costs,  damages  alleged 
to  have  been  sustained  by  plaintiff,  by  the 
killing  by  defendant  of  a  pair  of  mules  astray 
on  its  railway  tracks. 

All  questions  of  error  presented  are  cover- 
ed by  defendant's  motion,  denied  by  the  court 
below,  to  set  aside  the  verdict  and  grant  it 
a  new  trial. 

The  sole  question  is,  was  the  law  properly 
applied,  and  the  verdict  warranted  by  the 
facts  proven?  The  complaint  #as  that  de- 
fendant negligently  ran  over  and  killed  the 
mules,  in  the  early  morning  of  January  18. 
1909.  The  facts  proven  are,  that  plalntifP 
owned  and  operated  a  coal  mine  on  the  Loop 
Creek  branch  of  defendant's  railway,  in  Fay- 
ette County.  It  employed  mules  and  kept 
them  in  its  stable,  located  on  the  side  of  the 
railway  opposite  the  mine,  and  from  seventy 
to  ninety  feet  distant  therefrom,  and  about 
three  hundred  feet  west  of  a  public  road 
crossing  the  track,  and  about  four  hundred 
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feet  west  of  a  curve  in  the  track  going  np 
the  creek.  The  stable  and  any  object  on  the 
track  opix)slte  It  could  be  seen  in  the  day 
time  by  trainmen,  after  rounding  the  curve 
going  west.  The  mine  was  usually  reached 
from  the  stable  by  following  a  road  way 
along  the  defendant's  right  of  way  leading 
to  the  public  road»  and  then  crossing  over  the 
track  on  the  public  road.  Sometimes,  how- 
ever, drivers  crossed  the  track  directly  oppo« 
site  the  stable.  On  this  morning,  Roach  had 
gone  to  the  stable,  a  little  after  seven  o'clock, 
gotten  the  mules,  and  had  started  to  the  mine 
In  the  usual  way,  but  was  called  back  by 
the  stable  bosa  to  take  along  another  team  of 
moles  for  another  driver,  who  was  late. 
Boach  left  his  mules;  unguarded  and  un- 
bitched,  standing  In  front  of  the  stable, 
while  he  went  around  on  the  side  of  the  sta- 
ble to  get  his  dinner  bucket  and  lamp.  Left 
alone  as  they  were,  the  mules  went  directly 
to  the  track,  got  on  it*  and  started  up  the 
track  in  the  direction  of  the  public  road  and 
the  approaching  engine,  when  they  were  al- 
most instantly  hit  and  killed  by  the  locomo- 
tive, in  charge  of  an  engineer  and  fireman, 
running  at  the  rate  of  about  eight  miles  an 
hoar.  Roach  says,  the  mules  started  right 
across  in  front  of  the  train,  had  just  got  on 
and  started  up  the  track,  about  fifteen  feet, 
when  the  engine  struck  them ;  and  they  were 
almost  instantly  killed.  This  witness  did 
not  see  the  engine  hit  the  mules;  he  was 
watching  the  engine,  he  says,  and  waving 
bis  light  to  make  them  stop.  He  swears  that 
when  he  came  around  in  front  oft  the  stable 
tbe  engine  was  on  the  crossing  where  he 
could  see  it,  and  that  he  waved  his  light  at 
tbem ;  that  if  the  engineer  had  been  looking 
down  the  track  when  he  waved  bis  light,  he 
could  have  seen  the  mules.  But  he  does  not 
say  the  mules  were  then  on  the  track.  Gum- 
bo, another  driver,  and  a  witness  for  plain- 
tiff, says:  The  mules  went  straight  across 
from  the  stable,  and  that  about  fifty  feet  up 
from  where  they  got  on  the  track  they  were 
8tru(^  by  the  engine.  He  was  standing  just 
opposite  the  point  on  the  track  where  the 
engine  hit  the  mules.  He  says,  he  could 
plainly  see  the  engine  from  the  point  where 
be  was  standing,  that  it  was  light  enough  to 
see.  He  thinks  the  engineer  could  and  should 
have  seen  the  mules;  but  he  admits  that, 
standing  right  opposite,  and  within  fifty  feet 
of  tbe  place  where  the  engine  hit  the  mules, 
and  saw  them  start  across  the  track,  he  did 
not  watch  them  on  the  track,  as  he  thought 
tbe  driver  was  with  them.  If  in  such  close 
proximity,  he  did  not  see,  or  thought  the 
mules  were  in  charge  of  the  driver,  should 
not  tbe  engineer  and  firenun  be  excused, 
for  not  observing  the  mules  on  the  track 
without  driver?  Dixon,  superintendent  of 
plalntUTs  mines,  who  measured  the  distance, 
says  that  It  was  from  two  hundred  to  two 
bnndred  and  fifty  feet  west  of  the  public 
crossing  to  the  point  where  the  mules  were 
killed,   seven   rail   lengths   from   the  frog. 


And  he  would  think,  he  says,  that  an  en- 
gineer ought  to  be  able  to  see  from  two  to 
two  hundred  and  fifty  feet  before  reaching 
that  point.  This  witness  was  asked  by  plain- 
tiffs counsel,  whether  he  knew  within  what 
distance  an  engineer  could  stop  a  single  en- 
gine, without  cars,  going  at  the  rate  of  six 
or  eight  miles  an  hour,  and  he  answered  that 
he  did ;  but  for  some  reason  he  was  not  ask- 
ed to  state  the  distance.  It  plainly  appears 
from  all  the  evidence,  though  the  witnesses 
do  not  exactly  agree  as  to  the  distance  from 
the  public  road,  that  the  mules  were  struck 
by  the  engine  at  from  fifteen  to  fifty  feet 
from  the  point  where  they  went  on  defend* 
ant's  track. 

The  only  evidence  offered  by  defendant, 
was  that  of  Neil,  the  engineer,  and  B.  h, 
Dixon,  the  brakeman  or  fireman.  In  charge 
of  the  engine.  Neil  says,  referring  to  the 
mules,  ''They  were  right  in  front  of  the  sta- 
ble." "We  were  coming  in  that  morning  Just 
about  6:45,  about  that  time,  and  the  brakes- 
man called  my  attention  that  way.  I  had 
struck  something,  and  I  blew  the  whistle  for 
the  station,  and  just  as  I  blew  the  whistle, 
the  brakesman  caught  me  by  tbe  arm  and 
said  I  had  struck  something."  He  also  says, 
that  he  was  in  his  proper  place,  looking  out 
ahead,  and  that  he  did  not  see  the  mules,  and 
as  a  reason  for  not  seeing  them,  further 
says:  **Well,  there  were  a  good  many  miners 
down  th^re  with  bank  lamps  on,  between  tbe 
railroad  and  the  stable  and  it  seems  to  me 
from  where  the  first  mule  was  laying,  they 
come  right  up  behind  this  trestle  that  they 
use  to  haul  feed  ^owa  to  the  stable  on  and 
they  were  struck  just  as  they  were  crossing 
the  track."  He  states,  moreover,  that  the 
morning  was  dark  and  smoky  from  the  coke 
ovens,  that  it  was  just  before  day;  that  the 
cut  east  of  the  crossing  was  about  three  hun- 
dred and  fifty  feet  from  where  the  mules 
were  killed;  that  the  curve  was  to  the  left, 
and  he  on  the  right  side  of  the  engine  going 
west,  and  his  vision  thereby  obstructed.  His 
head  light  was  not  a  very  good  one,  but  he 
says  he  does  not  think  that  a  good  one  would 
have  enabled  him  to  see  much  better  on  ac- 
count of  the  miners'  lights,  as  they  blinded 
him.  He  could  see,  be  thinks,  about  one  hun- 
dred feet  ahead  of  his  engine,  and  tbe  fire- 
man about  tbe  same  distance.  Dixon,  the 
fireman,  says:  ''I  was  looking  out  for  ob- 
st^ctions.  *  *  *  I  saw  the  mules  just 
before  we  bit  them.  •  •  •  I  could  not 
tell  you  whecner  they  were  standing  still  or 
coming  ahead,  or  what  they  were  doing.  It 
was  dark,  and  the  light  from  the  coke  ovens 
was  shining  over  there  right  in  my  face." 
Asked  how  far  away  the  mules  were  when 
he  first  saw  tbem,  he  says:  "They  were  ten 
or  fifteen  feet  to  the  best  of  my  knowledge." 
Considerable  reliance  is  placed  by  plaintiff  on 
the  testimony  of  this  witness  on  cross-exami- 
nation, which  implies  that  tbe  mules  bad 
gone  up  the  track  to  within  fifty  feet  of  tbe 
crossing,  when  they  were  struck  by  the  en- 
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glne,  that  Is  tbat  they  had  traveled  from  the 
point  where  they  went  on  the  track,  oppo- 
site the  stable,  up  the  trad^  about  two  hun- 
dred and  fifty  feet;  thereby  disagreeing  with 
all  the  plaintilTs  witnesses,  and  the  testimo- 
ny of  the  engineer,  who  says  the  mules  were 
struck  Just  as  they  were  crossing  the  track. 
The  witness  had  been  asked:  **How  far  from 
the  stable  up  toward  the  crossing  were  the 
mules  hit?"  He  eyidently  meant  to  say 
about  fifty  feet;  but  whatever  the  fact  may 
be,  he  does  say  that  he  is  not  sure  about  this 
statement  But  if  the  fact  was,  that  the 
mules  were  struck  within  so  short  a  distance 
from  the  railroad  crossing,  we  do  not  see 
that  this  fact  would  make  a  better  case 
tor  plaintiff.  It  would  destroy  very  much  the 
force  of  the  testimony  of  its  witnesses,  to 
the  effect  that  the  mules  could  have  been 
seen  for  a  distance  o(  three  hundred  feet 
from  the  crossing,  before  they  were  hit  by 
the  engine. 

In  our  view  of  this  evidence  it  wholly 
fails  to  make  out  a  case  of  negligence,  and 
liability  on  the  part  of  the  defendant  com- 
pany. In  what  particular  does  it  show  de- 
fendant negligent?  The  testimony  of  the 
plaintiff's  own  witnesses  is  that  the  mules 
went  directly  from  the  stdble  onto  the  track, 
and  in  front  of  the  engine^  and  were  struck 
within  fifteen  to  fifty  feet  from  the  place 
where  they  got  on  the  track.  Even  if  the 
trainmen  could  have  seen,  or  did  see  the 
mules  in  front  of  the  stable,  or  going  in  the 
direction  of  the  track,  they  may  have 
thought,  as  did  witness  Cumbo,  who  was 
within  fifty  feet  of  them^  that  they  were  in 
charge  of  the  driver,  and  would  be  tak^  care 
of;  and  that  plaintiffs  own  servants,  stand- 
ing at  the  stable,  in  plain  sight  of  the  ap- 
proaching engine,  would  not  allow  them  to  go 
upon  the  track  and  be  killed.  We  judicially 
know  that  it  is  still  dark  at  6:45  or  7:00 
o'clock  a.  m.  In  the  month  of  January.  We 
are  persuaded  also  that  the  light  and  smoke 
from  the  coke  ovens,  and  the  miners'  lights, 
were  well  calculated  to  confuse  and  obscure 
the  vision  of  the  trainmen  at  that  early 
hour.  It  would  be  carrying  the  doctrine  of 
negligence  very  far,  we  think,  to  hold  .the 
defendant  liable  on  this  evidence.  We  think 
the  case  one  of  inevitable  accident,  and  that 
It  is  controlled  in  its  facts,  and  the  legal 
principles  ai^licable,  by  Toudy  v.  Norfolk  & 
W.  R.  Co.,  38  W.  Va.  604,  18  S.  B.  896;  Love- 
Joy  V.  C.  ft  O.  Ry.  Co.,  41  W.  Va.  603,  24 
^.  E.  500,  and  other  cases.  The  rules  and 
principles  of  these  cases  require  a  reversal  of 
the  Judgment  below,  and  the  awarding  of  a 
new  trial  to  defendant 

It  is  urged  by  the  defendant  that,  as  the 
court  below  denied  its  motion  to  exclude 
plaintiff's  evidence,  and  rejected  its  instruc- 
tion number  one  to  the  Jury  to  find  for  the 
defendant,  which  was  error,  we  should  enter 
Judgment  here  for  the  defendant,  notwith- 


standing the  verdict  Bat  we  can  not  clearly 
see  that  a  different  case  may  not  be  made 
on  a  new  trial.  In  such  cases  our  practice, 
dedkred  in  recent  decisions,  is  to  simply  re- 
verse the  Judgment  below,  and  award  a  new 
triaL  Accordingly,  the  Judgment  below  will 
be  reversed  and  a  new  trial  awarded. 


(«  W.  Va.  228) 

SNEDBSER  V.  RULONO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1011.) 

f8v^hu9  hif  the  Oownj 

1.  Wills  (|  860*>- Contest— Irbeoulabitt— 
Waiver  of  Objections. 

It  is  irregular  for  a  contestant  to  institute 
contest  proceeding!  before  a  will  is  offered  for 
probate  by  some  one  desiring  its  probate ;  but 
if  a  proponent,  after  objecting,  appears  thereto, 
and  offers  evidence  to  establish  the  due  execu- 
tion of  the  will,  and  dn  appeal  bv  the  contestant, 
from  the  order  or  sentence  of  the  county  court, 
to  the  circuit  court,  again  appears,  and  without 
objection  there  takes  the  affirmative  of  the  is- 
sue, deviMvit  vel  non^  and  there  again  offers  the 
will  for  probate,  be  will  in  this  court  be  treated 
as  having  waived  his  objection  to  the  regulari- 
ty of  the  proceedings  begun  in  the  county  court 

fEd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  825;  Dec  Dig.  S  360.*] 

2.  Trial   (|   252*)— Instructions— Bvidbwci 
to  Support. 

If  there  be  evidence  tending  in  some  appre- 
ciable degree  to  support  the  theory  of  proposed 
instructions,  it  is  not  error  to  give  such  instruc- 
tions to  the  jurvj  though  the  evidence  be  slight 
or  even  insufficient  to  support  a  verdict  based 
entirely  on^such  theory. 

[Ed.  Note.— For  other  cases,  see  Trial«  Cent 
Dig.  §  506-612;  Dec  Dig.  9  252.*1 

3.  Wills  (§  166*>— Vaijditt--Undub  Influ- 

EN  CB— E^r  IDEN  CE. 

Undue  influence  sufficient  to  overthrow  a 
will  will  not  be  inferred  from  opportunity,  sus- 
picion, physical  or  even  mental  weakness,  or 
from  attachment  or  love  for,  or  a  desire  to 
gratify  the  wishes  of  a  beneficiary.  It  la  nec- 
essary to  show  in  addition  that  the  free  agen* 
cy  of  the  testator,  at  the  time  of  the  execution 
of  the  will,  was  overcome  thereby. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.JI  421-437;    Dec.  Dig.  |  166.*] 

4.  Wills    d   386*)— VALinrrT— Oonixjctino 
Evidence— Review. 

Where  a  will  is  offered  for  probate,  as  a 
holographic,  and  on  an  issue  devUavit  vel  nofK 
the  evidence  is  conflicting  on  the  question  wheth- 
er the  will  was  wholly  written  bv  the  testator, 
and  signed  by  him,  the  verdict  of  the  jury  will 
not  be  set  aside,  unless  shown  to  have  been  in- 
fluenced by  fraud,  bias,  prejudice  or  corruption, 
or  some  other  undue  Influence. 

[E^.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  850 ;   Dec  Dig.  |  386.*] 

Error  to  Circuit  Court,  Mlarshall  Oonnty. 

Proceeding  by  J.  H.  Snedeker  to  contest 
probate  of  a  writing  ofCered  by  J.  M.  Rulong 
as  the  last  will  and  testament  of  Lola  I«. 
Conner,  deceased.  From  an  order  of  the 
county  court  admitting  'same  to  pro1>ate^ 
Snedeker  appealed  to  the  circuit  court* 
where  Judgment  denying  probate  Was  pro- 
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nounced,    and    Rnlonff   brlnipi    error.     Af* 
tirmed. 

C.  A.  Sbowacre  and  D.  B.  Brans,  for 
plaintiff  in  error.  Martin  Brown,  for  de- 
fendant In  error. 

MIIiLBR,  J.  On  appeal  by  Snedeker,  con- 
testant, to  tbe  circuit  conrt,  from  so  mndi 
of  tbe  order  or  sentence  of  tbe  connty  court* 
as  admitted  to  probate,  as  the  last  will  and 
testament  of  Lnla  lu  Oonner,  deceased,  a 
paper  writing,  dated  January  23*  1909,  tbe 
jury  upon  tbe  issne  of  devisavit  vel  mm, 
founds  tbat  neltber  tbe  writing,  dated  Decem- 
ber 9,  1906,  also  inyolved  therein,  nor  said 
writing  of  January  28«  1909,  offered  for 
probate,  taken  separat^y  or  together,  cen- 
stitoted  the  true  last  will  and  testament  of 
said  decedent 

On  this  verdict  the  court  below  denied  tbe 
motion  of  Rulong,  proponoit,  and  devisee,  to 
enter  Judgment,  non  obstante  veredicto,  Uiat 
said  paper  writing,  dated  January  23,  1909, 
was  the  true  and  last  will  and  testament 
of  said  decedent ;  and  dlso  bis  motion  to  set 
aside  the  verdict  of  the  jury  and  grant  him 
a  new  trial.  And  on  l^ovember  6,  1909,  the 
court  pronounced  tbe  Judgment  complained 
of,  tbat  neither  the  said  writing  of  Decem- 
ber 9,  1908,  nor  the  said  writing  of  January 
23,  1909,  separately  or  together,  constituted 
the  true  last  will  and  testament  of  said  Lula 
L.  Conner. 

To  this  Judgment,  on  the  petition  of  Ru- 
long, a  writ  of  error  was  awarded,  bringing 
tbe  case  here  for  review,  for  the  errors  as- 
signed. 

[1]  A  preliminary  point  presented  in  the 
liriefs,  is  that  as  no'  one  who  desired  It  had 
offered  tbe  alleged  wills  for  probate  in  the 
county  court,  and  as  tbe  proceedings  there 
had  been  initiated  by  Snedeker,  contestant, 
tbat  .court  should  not  have  proceeded,  over 
the  objections  of  Rulong,  to  try  the  contest 
begun  by  Snedeker.  Section  26,  chapter  77, 
Code  1906,  does  not  authorize  the  Institution 
of  such  a  contest,  before  tbe  will  has  been 
offered  for  probate  by  some  one  desiring  the 
probate  thereof.  But  Rulong  did  not  stand 
on  his  objection,  either  in  the  county  court, 
or  on  appeal,  in  the  circuit  court.  After  bis 
objection  had  been  overruled  by  tbe  county 
•court,  he  took  tbe  affirmative,  and  offered 
evidence  to  prove  the  due  execution  of  said 
paper  writings,  resulting  in  tbe  order  and 
senttfKce  of  tbat  court,  denying  the  probate 
of  tbe  paper  of  December  9,  1908,  but  ad- 
mitting to  probate  the  paper  of  January  23, 
1909,  as  the  true  last  Will  and  testament 
of  said  testatrix. 

In  tbe  circuit  court,  on  appeal,  no  ques- 
tion was  presented  by  proponent  as  to  the 
regularity  of  the  proceedings  iii  the  county 
court  In  the  circuit  court  tbe  proceedings 
were  altogether  regular,  resulting  in  the 
judgment  now  under  review.  There  the  pro- 
ponent, without  again  questlpning  the  regu- 
larity of  the  proceedings  in  the  county  court, 


again  took  the  affirmative'  of  esteblisbing 
the  due  and  proper  executions  of  the  testa- 
mentary papers,  and  there,  after  tbe  verdict, 
moved  the  court*  notwithstanding  the  ver^ 
diet,  to  pronounce  judgment  that  the  said 
paper  writing  of  January  23,  1909,  is  tbe 
true  and  last  will  and  testament  of  said 
LfUla  Lb  Conner.  We  are  of  opinion,  there- 
fore, that  Rulong  most  be  regarded  as  hav- 
ing waived  all  objections  to  the  irregularity 
of  the  proceedings  in  the  county  court 

But  three  other  points  of  error  are  pre- 
sented: First,  tbe  giving  of  contestant's  in- 
structions to  tbe  Jury»  numbers  one,  six, 
seven,  eight  and  nine;  second,  overruling 
proponent's  motion  for  Judgment  non  ohatan- 
ie  veredicto;  third,  overruling  proponent's 
motion  to  set  aside  tbe  verdict  and  award 
lilm  a  new  triaL 

First,  as  to  the  instructions.  It  is  not 
claimed  that  these  Instructions  do  not  state 
correct  legal  propositions.  The  contention  is 
that  there  was  no  evidence  Justifying  them, 
and  that  for  this  reason  they  were  mislead- 
ing and  ought  not  to  have  been  given.  WitHb- 
out  quoting,  all  of  them,  except  tbe  eighth, 
were  intended  to  cover  contestant's  theory  of 
undue  influence,  controlling  the  mind  of  the 
testatrix.  Numbers  one,  seven  and  nine 
seem  to  have  been  approved,  as  correct  legal 
propositlots,  in  McMechen  v.  McMecben,  17 
W.  Va.  711,  41  Am.  Rep.  682;  and  number 
four,  in  Forney  v.  Ferrell,  4  W.  Va.  787. 
Number  eight  related  to  the  theory  of  in- 
competency, and  simply  told  tbe  Jury  that 
they  might  consider  in  connection  with  all 
tbe  other  evidence  on  that  question,,  the  un- 
natural disposition  of  her  property  by  the 
testatrix  to  others  than  ber  next  of  kin,  her 
living  father,  mother  and  sisters*  The  oth- 
er Instructions  of  contestant  given,  and  not 
excepted  to,  were  Intended  to  cover  bis  the- 
ory that  said  testamentary  papers  were  not 
written,  or  wholly  written  and  signed  by 
the  testatrix,  and  that  not  being  witnessed, 
as  required  by  section  3,  chapter  77,  Code 
1906,  could  not  be  probated  as  her  will,  the 
burden  of  proving  which  .and  to  establish  tbe 
due  execution  of  which  was  devolved,  by  the 
statute,  on  the  proponent  thereof.  The  pro- 
ponent's theories  on  these  and  other  ques- 
tions, were  fully  covered  by  the  elgbt  sever- 
al Instructions  given  tbe  jury  at  bis  iutance. 
The  case  seema  to  have  been  fully  and  fair- 
ly tried  and  submitted  to  the  jury,  on  all 
questions  presented  by  the  evldencoi 

[2]  But  did  the  evidence  warrant  contes- 
tant's several  instructions  given  on  the  the- 
ory of  incompetency  and  undue  influence? 
We  think  It  did.  £y  so  saying  we  must  not 
be  understood  as  indicatbag  tbe  opinion  that 
the  evidence  Justifled  the  verdict  of  the  jury 
on  these  theories.  What  we  mean  to  say  is, 
that  the  evidence  tended  in  an  appreciable 
degree  to  establish  these  theories  of  the 
case,  Justifying  the  giving  of  the  instruc* 
tlons,  and  that  no  error  was  committed  in 
doing  so.    As  was  said  by  Judge  Poffenbarg- 
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er,  In  State  ▼.  Clifford,  59  W.  Va.  1,  18,  52 
S.  B.  981.  988:  "A  court  need  not  withhold 
an  Instruction  for  paucity  of  evidence,  if 
there  be  any,  tending,  in  an  appreciable  de- 
gree to  establish  the  hypothesis  embodied  in 
the  Instruction."  Citing  and  quoting  from 
Judge  Lee  In  Hopkins  v.  Richardson,  9  Grat 
(Va.)  485,  and  criticising  the  expressions  of 
some  of  our  previous  decisions,  and  relying 
on  Carrlco  ▼.  Railroad  Co.,  89  W.  Va.  86, 
19  S.  E.  571,  24  L.  R.  A.  50,  as  Jus1;lfying  his 
conclusion.  The  later  case  of  Diddle  v.  Cas- 
ualty Co.,  65  W.  Va.  170,  63  S.  E.  962,  22  L. 
R.  A.  (N.  S.)  779,  point  eight  of  the  sylla- 
bus la  also  applicable. 

[8]  We  have  carefully  examined  the  evl- 
denee  on  the  questions  of  Incompetency,  and 
undue  Influence,  and  while  we  find  evidence 
of  an  appreciable  degree  Justifying  the  giv- 
ing  of  the  Instructions  on  these  theories,  It 
is  very  doubtful  whether  the  verdict  could  be 
justified  on  these  theories.  Indeed  our  doubt, 
based  on  numerous  prior  decisions,  amounts 
to  substantial  conviction  that  the  verdict 
and  judgment,  If  they  stood  alone  on  these 
theories,  and  the  evidence  thereon,  would 
have  to  be  reversed.  It  Is  not  only  proven, 
but  admitted,  that  the  testatrix  was  sick 
and  weak  physically,  at  the  dates  of  the  al- 
leged execution  of  these  papers ;  that  Rulong, 
who  practiced  the  profession  of  '^Masseur," — 
treatment  of  the  body,  as  described  by  him, 
by  the  process  of  manipulation,  concussion, 
kneading  and  rubbing,  and  who  had  been 
employed,  professionally,  by  Mrs.  Conner^s 
husband,  befqre  his  death,  and  afterwards 
by  her;  had  visited  her  nearly  every  day, 
sometimes  remaining  with  her  for  long  pe- 
riods, and  In  this  way,  and  by  befriending 
her  In  other  ways,  had  gained  great  favor 
with,  and  Infiuence  over  her,  and  had  many 
opportunities  to  unduly  Influence  Mrs.  Con- 
ner; and  had  gone  to  the  ext^it  of  advis- 
ing her  to  make  a  will.  Other  facts  proven 
arouse  grave  suspicions  of  improper  and  un- 
due influence,  by  Rulong;  but  our  decisions 
say  that,  opportunity,  suspicion,  physical  and 
even  mental  weakness,  attachment  or  love 
for,  and  desire  to  gratify  the  wishes  of  a 
beneficiary,  are  not  enough  to  overthrow  a 
will,  if  the  free  agency  of  the  testator,  at 
the  time  of  the  execution  of  his  will,  be  not 
overcome  by  undue  Influence;  and  that  such 
undue  Influence  must  have  amounted  to  such 
force  or  coercion  as  to  overcome  such  free 
agency.  V7oodvllle  v.  Woodville,  63  W.  Va. 
286,  60  S.  E.  140;  Stewart  v.  Lyons,  54  W. 
Va.  665,  47  S.  E.  442,  and  the  numerous  prior 
decisions  cited  therein.  We  flnd  little  In  the 
evidence  justifying  the  conclusion  that  the 
testatrix  did  not,  at  the  date  of  these  papers, 
have  sufliclent  mind  to  execute  a  will;  or 
that  her  free  agency  was  then  overcome  by 
Rulong. 

[4]  But  may  the  verdict  and  judgment 
stand  on  the  other  theory  of  the  case,  name- 


ly, that  the  papers  were  not  wholly  written 
and  signed  by  the  testatrix?  We  think  it 
can.  The  county  court  found  against  the 
paper  of  December  9,  1906.  The  motion  of 
the  proponent  in  the  circuit  court,  for  judg- 
ment non  obstante  veredicto ,  did  not  include 
a  motion  for  a  judgment  of  probate  of  that 
paper ;  that  motion  was  limited  to  the  paper 
of  January  23,  1909.  Does  this  not  show 
lack  of  faith  on  his  pi^rt  in  the  validity  of 
that  paper?  The  evidence  relating  to  hand- 
writing was  practically  the  same  as  to  both 
papers.  The  opinion  of  the  witnesses  as  to 
handwriting  and  signatures  of  the  testatrix* 
and  their  comparisons  of  these  papers  with 
her  letters  and  checks  Introduced  was  con- 
flicting. The  jury  and  the  court  below  heard 
the  witnesses,  had  all  the  original  papers 
before  them;  and  had  better  opportunities 
than  we  have  of  getting  at  the  truth.  The 
sufficiency  of  the  evidence  was  challenged  in 
the  court  below,  and  was  deliberately  con- 
sidered, weighed  and  passed  upon  by  an  able, 
painstaking  and  learned  judge;  and  It  is  of 
such  a  conflicting  character  as  to  preclude 
us  from  overthrowing  the  verdict. and  the 
judgment,  for  want  of  sufficient  evld^ioe  to 
support  them.  To  do  so  would  be  violative 
of  rules  and  principles  too  familiar  to  re- 
quire repetition.  Our  plain  duty,  therefore^ 
is  to  affirm  the  judgment 


W.  Va.  216) 
DAWKINS  V.  ELLIS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,   1911.     Rehearing  Denied 

May  19,  1911.) 

(SyllaluM  by  the  Court,) 

1.  Justices  of  the  Peace  (S  86^— Attaoh- 
HENT— Pleading. 

In  an  attachment  before  a  justice,  when 
the  ground  of  attachment  justifies  the  issuance 
of  the  writ  before  maturity  of  the  debt,  it  is 
not  absolutely  essential  to  set  out  that  the 
debt  is  due  or  when  it  will  become  due,  if  the 
debt  is  otherwise  sufficiently  described. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  282,  284;  Dec  Dig. 
§  86.*] 

2.  Appeal  and  Ebbob  (§  502*)— Review— -Ex- 
ceptions TO  Rulings— Motion  fob  New 
Tbial— Necessity. 

Exceptions  taken  to  rulings  of  the  court  ii^ 
the  progress  of  a  trial  are  not  available  in  the 
appellate  court,  though  made  part  of  the  rec- 
ord by  bill  of  exceptions  or  otherwise,  unless 
the  record  shows  a  motion  for  a  new  trial  made 
and  overruled  below  and  also  shows  an  excep- 
tion to  the  action  of  the  court  in  refusing"  a 
new  trial. 

[Bid.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2305-2309;  Dec  Dig.  i 
502.*]  ^ 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  J.  W.  Dawkins  against  E.  S. 
Ellis.  Judgment  for  plaintiff  before  a  Jus- 
tice, and  on  appeal  to  the  intermediate  court 
judgment  was  again  rendered  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 
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B.  E.  Robertson  and  Linn,  Byrne  ft  Linn, 
for  plaintiff  In  error.  M.  M.  Robertson,  D. 
W.  Taylor,  and  J.  A.  SeanuUt  for  defendant 
in  error. 

ROBINSON,  J.  Dawklns  sued  Ellis  before 
a  Justice  of  tbe  peace  and  took  out  an  attach- 
ment with  the  action  on  the  ground  of  fraud 
In  the  procurement  of  the  debt  The  Justice 
gave  Judgment  for  plaintiff,  and  also  sustain* 
ed  the  attachment  On  a^teal  to  the  Inter- 
mediate court  a  motion  to  quash  the  attach- 
ment was  overruled,  and  a  trial  was  had  be- 
fore a  Jury,  which  resulted  In  Judgment  for 
plaintiff  and  an  order  sustaining  the  attach- 
ment Defendant  was  denied  a  writ  of  er- 
ror by  the  circuit  court  Thereafter,  he  ob- 
tained a  writ  of  error  from  one  of  the 
Judges  of  this  court 

[1]  The  action  of  the  court  in  overruling 
the  motion  to  quash  the  attachment  was  duly 
excepted  to;  and  it  is  relied  on  as  error. 
The  writ  of  attachment  and  the  affidavit  sup- 
Dortlng  the  same  are  in  compliance  with  the 
statute  for  such  proceedings  before  Justices. 
The  debt  is  sufficiently  described,  and  good 
ground  for  attachment  is  sufficiently  set 
forth.  It  was  not  absolutely  essential  to 
show  that  the  debt  was  due  or  to  state  when 
it  would  become  due,  since  the  ground  of 
attachment  was  one  which  Justified  the  issu- 
ance of  the  writ  even  before  the  maturity  of 
the  debt  The  claim  was  definitely  described 
by  other  particulars. 

[2]  There  are  two  other  assignments  of 
error.  One  relates  to  the  refusal  at  the  trial 
to  ezdude  alleged  improper  testimony;  the 
other  to  the  refusal  to  set  aside  the  verdict 
and  to  grant  a  new  trial.  Neither  of  these 
can  be  considered,  for  no  exception  was  tak* 
en  to  the  action  of  the  court  in  refusing  to 
set  aside  the  verdict  and  grant  a  new  trial. 
Defendant,  as  far  as  the  record  shows,  will- 
ingly submitted  to  the  action  of  the  court  in 
this  behalf.  While  there  is  an  exception  to 
the  refusal  to  exclude  the  alleged  improper 
testimony,  yet  that  can  avail  nothing  without 
an  exception  to  the  court's  action  in  refus- 
ing a  new  trial.  The  exception  in  relation  to 
improper  testimony  was  saved  as  a  reason 
for  securing  a  new  trial  if  the  verdict  should 
be  against  defendant  But  defendant  did  not 
pursue  this  line  far  enough.  He  did  not  pur- 
sue it  at  all  after  there  was  refusal  to  set 
aside  the  verdict  against  him.  It  was  still 
necessary  to  ask  that  the  verdict  be  set 
aside  and  a  new  trial  awarded,  and  also  to 
save  an  exception  to  the  denial  of  that  re- 
quest Were  we  to  pass  on  the  exception  to 
the  admission  of  testimony  and  find  that 
some  testimony  was  Improperly  admitted, 
we  could  not  disturb  the  verdict  since  no  ob- 
jection was  made  to  the  refusal  to  disturb  it 
below.  The  acquiescence  in  the  refusal  to 
grant  the  major  motion  so  covers  the  objec- 
tion to  the  refusal  to  grant  the  minor  one 


that  the  latter  is  waived.  This  rule  is  estab- 
lished by  a  pronounced  line  of  authorities  in 
the  Virginias.  In  5  Enc.  Dig.  Va.  &  W.  Va. 
372,  the  cases  are  cited,  and  the  matter  is 
summed  up  thus:  "Where  exceptions  are 
taken  to  rulings  of  the  court  in  the  progress 
of  a  trial  before  a  Jury,  sudi  exceptions  are  not 
available  in  the  appellate  court  though  made 
part  of  the  record  by  bill  of  exceptions  or 
otherwise,  unless  the  record  shows  that  a 
motion  for  a  new  trial  was  made  in  the 
court  below  and  the  action  of  the  court  in 
reusing  a  new  trial  was  excepted  to<  In 
the  absence  of  such  motion  the  error  will  be 
considered  to  have  been  waived." 

An  order  will  be  entered  affirming  the  Judg* 
ment 

(89  W.  Va.  86) 

BANK  OF  GASSAWAT  v.  STALNAKBR 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  4,  1911.     Rehearing  Denied 

May  17,  1911.) 

(8ifllahu9  by  the  Court,) 

1.  Jusncss  or  thb  Peace  (S  62*)— Civil  Ju- 

BISDICTION. 

The  civil  Jurisdiction  of  a  Justice  cannot 
be  extended,  even  by  legislative  enactment,  be- 
yond the  limits  of  tiie  Justice's  county. 

[£3d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  t  146;  Dec  Dig.  t  52.*] 

2.  Justices  of  the  Peace  (S  52*)— Jubisuio- 

TION— TEBMTORIAL    EXTENT— GARNISHMENT. 

A  Justice  has  no  jurisdiction  over  one  as 
garnishee  If  he  resides  in  another  county  and 
18  not  served  with  summons  in  the  justice's 
own  county. 

[Ed.  Note.— ^For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  I  52.*] 

3.  Justices  of  the  Peace  (J  53*)— Jubisdio- 
TioN— Garnishment. 

A  justice  cannot  summon  one  as  garnishee 
from  another  county,  and,  on  hia  default  to  ap- 
pear and  answer,  render  a  valid  judgment 
against  him  in  favor  of  the  judgment  creditor. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  t  147;    Dec  Dig.  (  53.*] 

Error  to  Circuit  Court,  Clay  County. 

Action  by  tbe  Bank  of  Gassaway  against 
Mary  Stalnaker  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Haymond  ft  Fox,  for  plaintiff  in  error. 
James  Coberly  and  Jared  L.  Wamsley,  for 
defendants  In  error. 

ROBINSON,  J.  Can  a  Justice  summon  one 
as  garnishee  from  another  county  than  that 
of  the  justice,  and,  upon  his  default  to  ap«- 
pear  and  answer,  render  a  Talld  Judgment 
against  him  in  favor  of  the  judgment  cred- 
itor? This  question  alone  is  presented  by  the 
writ  of  error. 

[1]  We  answer  the  question  In  the  nega- 
tive. Such  a  judgment  is  totally  void  for 
want  of  Jurisdiction.  A  Justice  has  no  ciTil 
jurisdiction  beyond  the  limits  of  his  county. 


•For  other  cases  see  same  topic  and  BecUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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To  that  territory  ht0  powers  are  confined  by 
the  Oonstitntldn  Itself.  Article  8,  |  28.  It 
says  that  "the  Jurisdiction  of  Justices  of  the 
peace  shall  extend  throughout  their  county." 
It  grants  no  power  that  will  enable  a  Justice 
of  the  peace  to  render  such  a  Judgment  as  the 
one  under  consideration;  but,  after  defining 
some  powers,  it  further  says  that  ''the  Leg- 
islature may  give  to  Justices  such  additional 
civil  Jurisdiction  and  powers  within  their  re- 
spective counties  as  may  be  deemed  expedi- 
ent." Mark  the  two  phoilses  in  these  consti- 
tutional provisions,  ''throughout  their  coun- 
ty," and  "within  their  respective  counties.*' 
Here  by  constitutional  law  we  have  terri- 
torial limits  fixed  for  the  exercise  of  a  Jus- 
tice's powers.  The  first  phrase  allows  the 
Jurisdiction  to  extend  to  the  confines  of  the 
county;  tbie  second  binds  the  lawmakers  to 
restrain  their  further  grant  of  powers  within 
such  limits.  Pretty  plain  and  specific  is  all 
this.  Nowhere  does  the  Constitution  Justify 
civil  action  on  the  part  of  a  Justice  beyond 
the  county  lines.  Quite  plainly  does  it  forbid 
the  extension  of  power  in  civil  matters  be- 
yond those  limits,  even  though  that  extension 
be  by  the  sanction  of  the  Legislature  itself. 

[21  True  it  is  that  some  statutes  Impliedly 
Indicate  that  a  garnishee  may  be  summoned 
from  another  county  and  a  Judgment  be  ren- 
dered against  him  on  such  process.  Code 
1906,  ch.  50,  §§  120-124.  But  none  of  tl»ese 
sections  expressly  provide  that  a  garnishee 
may  be  served  with  summons  beyond  the 
county  line.  The  first  section  cited  simply 
says  in  efTeot  that  process  of  garnishment 
against  one  residing  in  another  county  may 
be  issued.  It  does  not  assort  that  it  may 
be  served  in  another  county.  Certainly  serv- 
ice on  a  garnishee  in  the  county  of  the  Jus- 
tice, though  the  garnishee  live  elsewhere, 
would  be  good.  It  may  be  that  procedure 
only  to  that  extent  was  contemplated  by  this 
enactment.  If  the  Legislature  intended  more, 
it  ignored  the  constitutional  inhibition  upon 
itself  in  regard  to  granting  powers  to  Jus- 
tices. "If  a  court  is  invested  with  jurisdic- 
tion by  the  constitution,  such  Jurisdiction 
cahnot  be  taken  away,  changed,  or  modified 
by  statute."  Works  on  Courts  and  their  Ju- 
risdiction (2d  Ed.)  146. 

The  same  chapter  in  relation  to  procedure 
before  Justices,  when  it  comes  to  the  subject 
of  the  service  of  process  on  a  garnishee  in 
an  attachment,  expressly  confines  the  service 
within  the  county.  Code  1906,  ch.  60,  |§  193 
and  197.  But,  for  these  attachment  cases, 
there  is  a  similar  provision  as  that  one  for 
suggestions  on  Judgments,  providing  the  man- 
ner in  which  a  garnishee  residing  out  of  the 
county  may  answer;  Code  1906,  ch.  60,  |  206. 
This  may  be  said  to  indicate  that  while  a 
garnishee  out  of  the  county  may  be  sum- 
moned, and  while  he  may  answer  from  out 
of  the  county,  yet  it  was  intended  that  he 
should  be  reached  and  caused  so  to  answer 


only  by  service  with  process  In  the  county. 
At  any  rate,  that  procedure  is  all  that  the 
constitutional  powers  of  a  Justice  will  war- 
rant 

Then  again,  it  may  be  that  these  refer- 
ences to  a  garnishee  that  resides  in  another 
county  have  been  inadvertently  left  in  our 
statutes.  They  were  there  long  before  the 
adoption  of  our  present  Constitution.  They 
are  found  first  in  the  Acts  of  1866.  The  Con- 
stitution then  in  force  contained  no  such 
terms  in  relation  to  the  territorial  limit  of 
powers  of  Justices  be  we  find  in  the  present 
one. 

There  Is  a  direct  way  to  reach  by  garnish* 
ment  a  debt  in  the  hands  of  a  creditor  of  a 
Judgment  debtor  when  that  creditor  resides 
out  of  the  cotmty  of  the  Justice's  court  that 
rendered  the  Judgment,  and  cannot  be  served 
with  process  therein.  A  transcript  of  the 
Judgment  may  be  filed  in  the  office  of  the 
derk  of  the  circuit  court  of  the  county 
wherein  the  Judgment  is  rendered,  execution 
therefrom  may  be  Issued  to  the  county 
wherein  the  gamlsfaee  resides,  and  upon  that 
execution  suggestion  proceedings  may  be  had 
in  the  circuit  court  of  the  last-named  county. 
Code  1906,  ch.  60,  §  118;  ch.  141,  |  10. 

[3]  In  the  case  before  us,  the  record  of  the 
Justice  i^ainly  shows  that  the  Judgment 
against  the  gariiishee  is  void.  It  appears 
that  the  Justice  had  no  jurisdiction  over  the 
garnishee,  because  tlie  summons  was  served 
beyond  the  Justice's  county.  ''A  Justice  can- 
not act  outside  of  his  own  county  in  any 
case."  Hogg's  Treatise  and  Forms,  f  80. 
The  motion  to  quash  the  execution  issued  on 
this  Judgment  against  ttie  gamisliee  should 
have  been  sustained.  The  order  overruling 
that  motion  will  be  reversed,  and  the  execu- 
tion will  now  be  quashed. 

BRANNON,  J.,  absent 


(69  W.  Va.  255) 
HEAVNBR  et  al.  v.  CITY  OF  ELKINS  et  aL 
(Supreme  Court  of  Appeals  of  West  Viiginiat 

April  25,  1911.) 

(Byllahu$  ky  the  Oowi.) 

COWSTITDTIONAL  LaW  (|  290*)— DtJ«  PBOCflBSS 

OF  Law— Assessment. 

An  assesso^nt  by  a  citjr  upon  lot  owners 
for  cost  of  paving  a  street  is  not  contrary  to 
amendment  14  ot  the  national  Constitution,  or 
Rection  10  of  article  3  of  the  state  Constitution 
(Code  1906,  p.  ll)»  either  because  the  assess- 
ment is  by  the  number  of  front  feet  of  lots  abut- 
ting on  the  street,  or  because  there  was  no  no- 
tice of  such  assessment  to  the  lot  owners. 

[E3d.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  {{  871-875;  Dec  Dig.  f 
290.*] 

Appeal  from  Circuit  Court»  Bandolph 
County. 

Bill  by  John  B.  Heavner  and.  others  against 
the  City  ot  Elkins  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 


•For  other  cases  see  same  toplo  and  sectlos  NUMBER  In  Deo.  Dig.  ft  Am.  Die.  Key  No.  Sertes  ft  Rep'r  IndeKSt 
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James  A.  Bent»  for  appellants.  Samuel  T. 
Spears,  for  appellees. 

BRANNON,  J.  Under  power  given  It  by 
Acts  1906,  c  6,  amoiding  section  28  of  its 
charter  act,  the  city  of  Clkins  caused  cer- 
tain of  its  streets  to  be  paved,  and  assessed 
two-thirds  of  the  cost  upon  owners  of  lots 
fronting  on  those  streets.  Such  taxes  or  as- 
sessments were  placed  in  the  hands  of  its 
collector  for  enforcement  of  payment,  and 
certain  chancery  suits  to  enforce  such  as- 
sessments as  liens  upon  the  lots  charged 
therewith  were  instituted  in  the  circuit  court 
of  Randolph  county  against  certain  lot  own- 
ers»  and  other  suits  were  about  to  be  brought 
for  the  same  purpose  against  other  lot  own- 
ers. John  B.  Heavner,  George  W.  Adamson, 
and  Seymour  Harper,  residents  and  taxpay- 
ers of  the  city,  suing  on  behalf  of  themselves 
and  all  other  citizens,  property  owners,  and 
taxpayers  of  the  city  whose  property  was 
80  assessed,  sued  out  an  injunction  to  re- 
strain the  city  and  its  tax  collector  from 
levying  the  said  assessments  upon  their  prop- 
erty, and  also  to  restrain  the  further  pros- 
ecution of  suits  then  pending,  and  to  restrain 
the  city  from  instituting  such  other  suits. 
The  decree  in  the  case  was  one  dissolving 
the  injunction  and  dismissing  the  bill,  from 
which  decree  Heavner  and  Adamson  appeal. 

This  case  is  an  important  one  in  principle. 
It  involves  the  right  of  municipal  corpora- 
tions to  Improve  their  streets  by  paving  and 
otherwise  and  charge  the  cost  thereof  to 
abutting  lot  owners.  This  is  an  important 
function  of  cities  and  towns,  essential,  not 
merely  to  their  beautiflcation,  but  also  to 
convenience  in  the  use  of  the  streets  and  the 
public  health.  In  these  days  of  large  pop- 
ulation and  large  business  the  power  is  in- 
dispensable. That  power  has  been  frequent- 
ly sustained  as  constitutional  and  valid. 
City  of  Parkersburg.  v.  'Tavenner,  42  W.  Va. 
486,  2e.S.  B.  179;  ^ager  v.  Melton,  66  W. 
Va.  62,  66  S.  B.  13 ;  Chadwick  v.  Kelly,  187 
U.  S.  540,  23  Sup..Ct.  175,  47  L.  Ed.  293: 
However,  this  power  is  not  contested  in  this 
case.  This  case  is  also  Important  in  the  re- 
spect that  it  is  the  first  case  in  this  state 
directly  involving  the  power  of  a  city  to  fix 
the  amount  of  such  assessment  by  the  front 
foot,  and  also  whether  there  must  be  notice 
at  some  stage  of  the  proceeding  to  the  lot 
owner.  Counsel  tells  us  that  the  assessments 
involved  in  this  case  are  void  as  depriving 
persons  of  property  without  due  process  of 
law,  and  consequently  violative  of  the  fifth 
and  fourteenth  amendments  of  the  Constitu- 
tion of  the  United  States  and  of  the  state 
Constitution  in  their  prohibition  against  de- 
priving persons  of  property  without  due  pro- 
cess of  law.  I  may  remark  that  the  fifth 
amendment  has  nothing  to  do  with  this  case, 
as  that  is  only  a  restraint  upon  the  federal 
and  not  state  government.  However,  this 
to  Immaterial,  as  the  fourteenth  amendment 


and  the  state  Constitution  contain  the  same 
provision. 

The  plaintiffs  strongly  urge  that  these  as- 
sessments are  void  and  contrary  to  such  con- 
stitutional law,  because  the  assessments  were 
not  made  according  to  the  benefits  conferred 
upon  each  lot  by  the  paving  improvement, 
but  by  the  frontage  of  the  lots  on  the  streets ; 
that  is,  by  the  front  foot.  At  one  time  it 
was  a  great  question  whether  the  assessment 
could  be  so  made.  Some  state  courts  held 
that  it  could  not  be,  but  that  the  assessment 
must  be  measured  by  the  benefits  conferred 
on  each  lot.  Violett  v.  Alexandria,  92  Va. 
561,  23  S.  B.  909,  31  L.  R.  A.  382,  53  Am. 
St.  Rep.  825.  Such  was  the  holding,  as  com- 
monly construed,  of  Norwood  v.  Baker,  172 
U.  S.  269,  19  Sup.  Ct  187,  43  L.  Ed.  443. 
But  in  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  324,  21  Sup.  Ct  625,  45  L.  Ed.  879, 
that  construction  of  the  Norwood  Case  was 
repudiated.  The  common  construction  was 
that  the  Norwood  Case  condemned  such  as- 
sessment ;  but,  if  it  did*  it  baa  been  overrul- 
ed or  ignored  by  the  Supreme  Court.  The 
well-considered  case  of  French  v.  Barber  Co., 
just  dted,  holds  as  follows:  ''The  apportion- 
ment of  the  entire  cost  of  a  street  pavement 
upon  the.  abutting  lots  according  to  their 
frontage,  without  any  preliminary  bearing 
as  to  the  benefits,  may  be  authorized  by  the 
Legislature,  and  this  will  not  constitute  a  tak- 
ing of  property  without  due  process  of  law.*^ 
This  case  has  been  followed  in  Tonawanda 
V.  Lyon,  181  U.  S.  389,  21  Sup.  Ct.  609,  45 
L.  Ed.  908;  Cass  Farm  Co.  v.  Detroit,  181 
U.  S.  396,  21  Sup.  Ct  644,  45  L.  Ed.  914; 
Webster  v.  Fargo,  181  U.  S.  394,  21  Sup.  Ct 
623,  45  L.  Ed.  912;  Chadwick  v.  Kelly,  187 
U.  S.  540,  23  Sup.  Ct  175,  47  L.  Ed,  293; 
Davis  V.  City  of  Lynchburg,  84  Va.  861,  6  S. 
B.  230.  The  Supreme  Court  has  said:  "A 
system  of  delusive  exactness  should  not  be 
extracted  from  the  very  general  language  of 
the  fourteenth  amendment  li^  order  to  de- 
stroy methods  of  taxation  which  were  well 
known  when  the  amendment  was  adopted,  and 
which  no  one  then  supposed  would  be  disturb- 
ed." L.  &  N.  Ry.  Co.  V.  Barber  Asphalt  Pav- 
ing Co.,  197  U.  S.  430,  25  Sup.  Ct  466,  49 
L.  Ed.  819.  Thus  we  hold  the  assessment 
by  the  front  foot  is  not  an  unconstitutional 
mode  of  assessment  What  fairer  mode  of 
assessment? 

This  assessment  is  assaulted  also  on  the 
ground  that  no  notice  was  given  the  lot  own- 
ers of  the  assessment  It  is  contended  that, 
where  any  proceeding  deprivative  of  prox>- 
erty  takes  place,  the  first  requirement  is  that 
there  shall  be  notice,  and  that  where  there 
is  none,  is  not  due  process  of  law,  and  the 
state  and  federal  Constitutions  are  violated. 
That  depends.  That  depends  on  the  nature 
of  the  case  and  many  other  co(nslderations. 
Since  the  coming  of  the  fourteenth  amend- 
ment the  powers  of  the  states  by  their  4Con- 
stituted  authorities  and  of  counties  and  mu- 
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nlcipallties  is  almost  daily  challenged.  If 
that  amendment  means  what  it  is  often  claim- 
ed to  mean,  then  the  states  have  very  nar- 
row powers.  As  was  said  in  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616,  and 
repeated  in  French  v.  Barber  Co.,  181  U.  S. 
324,  21  Sup.  Ct  625,  45  L.  Ed.  879,  there  ex- 
ists some  strange  misconception  of  the  scope 
of  the  provision  In  the  fourteenth  amend- 
ment in  the  thought  that  almost  every  act 
of  state  authority  can  be  arraigned  as  void 
at  the  bar  of  the  Supreme  Court,  or  branded 
in  the  state  courts  as  repugnant  to  the  four- 
teenth amendment  The  Supreme  Court,  the 
final  arbiter  on  the  question,  has  expressed 
its  strong  condemnation  of  such  a  construc- 
tion of  that  amendment.  Now  as  to  the  ne- 
cessity of  notice.  This  power  of  local  as- 
sessment for  improvements  rests  under  the 
taxing  power.  So  the  courts  everywhere  say. 
It  is  well-known,  an  axiom  in  the  law,  that 
oirdinary  annual  taxation  does  not  require 
notice  and  judicial  process.  If  it  did,  the 
heels  of  government  would  halt.  If  it  were 
material  here,  I  would  admit  that  such  is 
not  the  rule  with  special  assessments  like 
those  in  this  case.  They  are  not  annual,  but 
occasional  and  special.  Judson  on  Taxation, 
I  827,  says:  "There  is  a  distinction  to  be  ob- 
served between  assessments  for  the  r^ularly 
recurring  general  taxation  and  those  special- 
ly made  for  local  Improvements.  The  former 
are  reviewed  by  a  board  of  equalization 
which  sits  regularly  at  stated  intervals,  and 
of  these  sessions  the  taxpayer  Is  bound  to 
take  notice,  so  that  no  special  notice  is  re- 
quired. Special  assessments,  on  the  other 
hand,  are  not  made  at  regular  intervals,  but 
whenever  the  public  necessity  or  convenience 
requires.  The  taxpayer  therefore  cannot  be 
charged  with  constructive  notice  of  such  pro- 
ceedings, and  he  must  have  some  specific  no- 
tice of  the  proposed  charge  against  his  prop- 
erty. This  notice  need  not  be  personal,  but 
may  be  sufficiently  made  by  publication." 
And  I  would  not  deny  that,  where  the  as- 
sessment is  to  be  tested  in  amount  by  law  or 
ordinance  by  benefits  conferred  on  the  prop- 
erty, a  notice  to  the  lot  owner  at  some  stage 
of  the  proceeding  before  the  assessment  be- 
comes final  must  be  given.  Judson  on  Tax- 
ation, I  812;  Page  &  Jones  on  Taxation,  § 
119 ;  Bauman  v.  Ross,  167  U.  S.  648,  17  Sup. 
Ct  966,  42  L.  Ed.  270.  As  this  charter  act 
contains  no  requirement  of  notice,  it  Is  said 
to  be  for  that  reason  unconstitutional.  We 
cannot  accede  to  this  proposition.  If  the  na- 
ture of  the  case  is  such  as  to  require  qotice, 
we  think  that  the  requirement  would  be  im- 
plied, and  that  there  must  be  such  notice, 
but  that  it  would  not  render  the  act  void  for 
that  reason.  B.  &  O.  R.  Co.  v.  P.  W.  &  Ky. 
Co.,  17  W.  Va.  812.  I  have  said  that  if  the 
process  of  charge  were  according  to  the  ben- 
efits accruing  to  the  lots  that  notice  would 
be  essential;   but  in  this  case  it  was  by  the 


front  foot  In  25  Am.  &  Eng.  Ency.  Xj.  1215, 
it  is  stated  that,  where  the  assessment  is  de- 
pendent on  special  benefits  to  the  property, 
it  is  essential  that  notice  be  given;  but  it  is 
further  stated  that,  "Where,  however,  the 
only  act  necessary  to  ascertain  the  amount 
of  an  assessment  upon  property  is  a  plain 
mathematical  calculation,  as  where  the  ap- 
portionment is  made  by  the  front  foot  rule 
or  according  to  area,  and  no  discretion  is 
left  to  the  officers,  a  notice  seems  not  to  be 
essential  to  the  validity  of  the  assessment 
and  levy,"  unless  the  statute  require  a  no- 
tice. For  this  proposition  are  cited  the  cases 
of  Hagar  v.  Reclamation  Dist,  111  U.  S.  701, 
4  Sup.  Ct  663,  28  L.  Ed.  569,  and  Shumate 
V.  Heman,  181  U.  S.  402,  21  Sup.  Ct  646,  45 
L.  Ed.  922,  and  other  cases.  Our  Code  In 
chapter  47,  t  84,  authorizes  such  paving,  and 
fixes  the  front  foot  rule  as  the  one  to  be 
observed  in  the  assessment,  and  we  see  such 
rule  is  not  repugnant  to  the  federal  Consti- 
tution. The  assessment  conforms  to  this 
rule.  Thus  we  hold  that  this  assessment  Is 
not  void  under  either  of  the  Constitutions  for 
want  of  notice. 

As  said  above,  this  Injunction  went  to  re- 
strain the  prosecution  of  regular  suits  In  the 
circuit  court  to  enforce  these  assessments. 
Of  course,  the  injunction  would  be  untenable 
in  that  feature,  even  if  the  assessment  were 
unconstitutional,  because  the  circuit  court 
would  have  juriisdlction  to  pass  on  the  ques- 
tion, and  the  party  would  have  his  day  in 
court,  and  could  not  say  that  he  had  no  hear- 
ing, and  that  the  proceeding  was  without  due 
process.  The  plaintilfs  could  not  thus  de- 
prive the  court  of  general  Jurisdiction  the 
benefit  of  that  jurisdiction. 

Our  conclusion  is  to  affirm  the  decreati 


(99  W.  Va.  263) 

STATE  V.  BAKER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1911.) 

(SyUabus  by  the  Court,) 

1.  Gaming  (§  75*)— Keeping  Gaming  Housb 
—Misdemeanor. 

The  keeping  of  a  common  gaming  house  is 
a  misdemeanor  at  common  law,  and  consequent- 
ly a  violation  of  the  law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
IMg.  §§  199-201;  Dec.  Dig.  I  75.*] 

2.  Gaming   (t  75*)  — Keeping  Gambling 
House. 

That  only  those  who  gamble  are  admitted 
to  the  room  where  the  gambUng  is  carried  on» 
and  the  rest  of  the  public  are  excluded  there- 
from, does  not  affect  the  crime. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  IS  199-201;   Dec.  Dig.  (  75.*] 

3.  Gaming   (t  75*)— Keeping  Gambling 
House. 

The  keeping  of  a  conunon  gamin|if  house  is 
unlawful,  whether  the  gambling  therein  be  law- 
ful or  unlawful. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Oent. 
Dig.  §§  199-201 ;    Dec.  Dig.  I  75.*] 
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4.  Gauino  (i   75*) -- Keepino  Gambling 
House. 

It  is  not  material  that  a  common  gaming 
house  should  be  kept  for  lucre  or  profit. 

[ESd.  Note.— For  other  cases,  see  Gaming,  Ctot 
Dig.  H  199-201;   Dec  Dig.  §  75.»] 

5.  Gaming   (|  75*)  — Keeping  Gambling 
House. 

It  is  not  essential  to  constitute  the  offense 
of  keeping  a  common  gaming  house  that  the 
f^ambling  therein  should  be  in  view  of  the  pub- 
lic, or  that  the  public  should  be  disturbed  by 
noise  therein. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Gent 
Dig.  H  199-201;  Dec.  Dig.  |  76.*] 

Error  to  Circuit  Court,  Cabell  County. 

Wiley  Baker  and  Dick  Rader  ^ere  con- 
victed of  keeping  a  gaming  house,  and  bring 
error.    Affirmed. 

Marcum  &  Shepherd,  for  plalntiflfs  in  er- 
ror. Wm.  G.  Conley,  Atty.  Gen.,  and  Jean 
F.  Smith,  Pros.  Atty.,  for  the  States 

WILLIAMS,  P.  Wiley  Baker  and  Dick 
Rader  were  indicted,  tried,  and  convicted, 
and  adjudged  by  the  circuit  court  of  Cabell 
county  to  pay  a  fine  of  $50  each,  and  the 
€O0t8  of  their  prosecution,  for  keeping  a 
common  gaining  house;  and  they  have 
brought  the  case  here  by  writ  of  error. 

[11  Is  the  keeping  of  a  common  gaming 
bouse  a  violation  of  the  law  of  this  state? 
We  think  it  is.  It  was  certainly  an  offense 
at  the  common  law.  "Common  gaming  hous- 
es are  a  public  nuisance  at  conmion  law, 
being  detrimental  to  the  public,  as  they  pro- 
mote cheating  and  other  corrupt  practices; 
and  incite  to  idleness  and  avaricious  ways 
of  gaining  property  persons  whose  time 
might  otherwise  be  employed  for  the  good  of 
the  community."  2  Russell's  Law  of  Crimes 
(7th  Eng.  Ed.)  1887;  1  Bishop's  New  Crlm. 
Law,  S  504.  In  section  1135,  Bishop  says: 
'*A  common  gaming  house  is  a  species  of 
disorderly  house;  the  disorder  consisting  of 
its  allurements  tending  to  eviL*'  Its  unlaw- 
fulness  does  not  depend  upon  the  unlawful- 
ness of  the  games  which  may  be  therein 
played.  The  keeping  of  a  common  gaming 
house  is  forbidden  because  it  is  a  public  nui- 
sance, tending  to  evil  consequences.  All  the 
text-writers  say  that  it  is  an  indictable  of- 
fense at  the  common  law.  Joyce's  Law  of 
Nuisance,  |  895;  1  Wood  on  Nuisance,  |  45; 
Bacon's  Abridgment,  p.  223;  14  A.  &  B.  B. 
L.  666;  20  Cya  893 ;  Woods  v.  Cottrell,  65 
W.  Va.  476,  47  S.  B.  275,  65  L.  R.  A.  616» 
104  Am.  St  Rep.  1004;  State  v.  Ehrlick,  65 
W.  Va.  700.  64  S.  E.  985.  23  L.  R.  A.  (N.  S.) 
691;  Commonwealth  v.  Warren,  161  Mass. 
281,  37  N.  B.  172;  Thrower  v.  State,  117  Ga. 
753,  45  S.  B.  126. 

The  common  law  of  England  was  made  a 
part  of  the  law  of  Virginia;  and  later,  the 
law  of  this  state.  In  May,  1776,  Virginia 
passed  an  ordinance  providing  that  "the 
common  law  of  England,  all  statutes  or  acts 


of  Parliament  made  in  aid  of  the  common 
law  prior  to  the  fourth  year  of  the  rdgn  of 
King  James  the  First,  and  which  are  of  a 
general  nature,  not  local  to  that  kingdom, 
together  with  the  several  acts  of  the  Gen- 
eral Assembly  of  this  colony  now  in  force, 
so  far  as  the  same  may  consist  with  the 
several  ordinances,  declarations,  and  resolu- 
tions of  the  general  convention,  shall  be  the 
rule  of  decision,  and  shall  be  considered  as 
in  full  force,  until  the  same  shall  be  altered 
by  the  legislative  power  of  this  colony." 
9  Henning's  Statutes  at  Large,  127.  The 
General  Assembly  by  act  passed  December 
27,  1792,  repealed  so  much  of  the  above  ordi- 
nance as  relates  to  the  Bnglish  statutes 
made  in  aid  of  the  common  law;  but  that 
part  of  the  ordinance  making  the  common 
law  a  part  of  the  law  of  Virginia  was  not 
repealed,  and  the  common  law  of  England 
continued  to  be  the  law  of  Virginia.  1  Min. 
51.  The  first  Constitution  (1861-^3)  of  West 
Virginia  which  became  the  law  of  the  state 
upon  its  admission  into  the  Union  (section 
8,  art  11)  declares:  ''Such  parts  of  the  com- 
mon law  and  of  the  laws  of  the  state  of 
Virginia  as  are  in  force  within  the  bound- 
aries of  the  state  of  West  Virginia,  when 
this  Constitution  goes  into  operation,  and 
are  not  repugnant  thereto,  shall  be  and  con- 
tinue the  law  of  this  state  until  altered  or 
repealed  by  the  Legislature."  And  section 
21  of  article  8  of  the  present  Constitution 
(Code  1906,  Izxili)  also  declares  the  common 
law  to  be  the  law  of  this  state  until  altered 
or  repealed  by  the  Legislature.  There  is  no 
statute  in  this  state  which  repealed  the  com- 
mon law  in  relation  to  the  offense  of  keeping 
a  common  gaming  house;  and  the  common 
law  relating  thereto  is  the  law  of  this  state. 
The  statutes  against  gaming  do  not  repeal 
by  implication  the  common-law  offense  of 
keeping  a  common  gaming  house. 

The  demurrer  to  the  indictment  was  prop- 
erly overruled.  The  offense  of  keeping  a 
common  gaming  house  is  sufficiently  alleged. 
The  fact  that  the  indictment  alleges  that  the 
games  which  were  played  in  the  house  kept 
by  defendants  were  unlawful  games  is  im- 
material. Such  allegation  may  be  treated 
as  surplusage.  It  is  not  necessary  that  the 
games  which  were  played  should  have  been 
unlawful  in  order  to  constitute  the  offense 
with  which  defendants  are  charged. 

The  state  produced  a  number  of  witnesses 
who  testified  that  they  had  gambled  in  the 
room  kept  by  defendants,  and  that  they 
sometimes  lost  money,  and  sometimes  won 
money,  at  a  game  played  with  cards  called 
"stud  poker."  It  does  not  appear  that  any 
greater  amount  of  money  than  $1  or  $2  was 
ever  won  or  lost  by  one  person  at  any  one 
game  or  sitting.  But  the  amount  won  or 
lost  is  inmiaterial,  as  the  amount  of  money 
or  value  of  the  thing  gambled  for  consti- 
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tntes  no  part  of  the  offense  of  keeping  a  f     [2]  It  la  none  tbe  leas  a  common  gamtng 
common  gaming  honse.  house  hecause  only   those  who   desired  to 


It  appears  that  the  gambling  room  was 
over  Rau's  barber  shop  In  the  city  of  Hunt- 
ington, and  had>  to  be  reached  by  way  of  an 
alley  A  stairway  led  from  the  alley  up 
CO  a  door  opening  Into  a  hall  or  anteroom; 
and»  in  order  to  obtain  admission,  the  Tlsitor 
had  to  knock  on  this  outer  door,  and.  If 
the  guard  or  keeper  of  the  door  was  satis- 
fied that  he  was  a  gambler,  he  was  then 
admitted.  .From  this  hall,  or  anteroom,  an- 
other door  led  into  another  and  still  more  pri- 
vate room  where  the  gambling  was  carried 
on.  There  was  a  hole  in  the  door  leading 
Into  this  room,  through  which  the  keeper  in- 
side could  look  out  in  order  to  determine 
whether  the  visitor  was  a  proper  person  to 
be  admitted.  If  he  was  known  to  the  gam- 
bling fraternity  as  a  gambler,  he  was  admit- 
ted, if  not  too  drunk.  Only  those  who  wish- 
ed to  gamble  were  admitted.  The  room 
was  kept  closed,  and  the  gambling  could  not 
be  seen  except  by  those  in  the  room.  Some 
of  the  witnesses  were  advised  of  the  loca- 
tion of  this  gambling  room  by  persons  on 
the  street  who  knew  of  its  location,  and  who 
would  tell  them  when  a  game  was  going  on. 
It  appears  that  this  room  was  only  kept  and 
used  for  the  purpose  of  gambling.  It  does 
not  appear  that  the  room  was  used  for  any 
other  purpose  than  as  a  gambling  place. 
Neither  does  it  appear  that  the  defendants 
kept  this  gaming  house  for  gain  or  lucre. 
It  is  testified  to  by  at  least  one  witness,  who 
says  he  used  to  run  the  place  himself,*  that 
the  defendants  kept  this  gaming  house  in 
the  year  1909  prior  to  October.  The  Indict- 
ment was  found  on  the  28th  of  October, 
1909.  Defendants  offered  no  testimony,  and 
there  is  no  conflict  in  the  evidence.  Defend- 
ants rested  upon  their  motion  to  strike  out 
the  state's  evidence.  This  motion  was  over- 
ruled by  the  court,  and  the  case  allowed  to 
go  to  the  Jury,  and  defendants  excepted. 

[41  The  fact  that  it  is  not  proven  that  de- 
fendants kept  the  room  for  lucre  is  not  ma- 
terial. True,  some  authorities  hold  that  to 
constitute  the  offense  of  keeping  a  common 
gaming  house  it  must  be  alleged  and  proven 
that  it  was  kept  for  gain  or  lucre;  but  the 
better  opinion,  as  well  as  the  weight  of  au- 
thority, is  to  the  contrary.  The  offense  con- 
sists in  the  keeping  of  a  gaming  house.  The 
keeping  of  such  house  Is,  in  law,  a  public 
nuisance.  Its  character  as  a  nuisance  in  no 
wise  depends  upon  the  matter  of  profit  to 
those  who  maintain  it  1  Bishop's  Crlm. 
Law,  §S  1086,  1137;  14  A.  A  E.  B.  L.  715. 

[5]  That  the  game  was  not  carried  on 
in  view  of  the  outside  public,  or  that  the 
public  was  not  disturbed  by  noise  from 
within,  does  not  affect  the  case.  These  are 
not  necessary  elements  of  the  offense.  14  A. 
&  E.  E.  Ia  697,  and  cases  cited  in  notes  3 
and  4. 


gamble  were  admitted  within  its  walls. 
Says  Hawkins,  J.,  In  Jenks  v.  Turpin,  13  L. 
R.,  Q.  B.  D.,  615:  "To  no  gambling  house 
is  the  public  at  large  invited  to  go  with- 
out restriction  of  some  sort  or  other.  The 
keeper  of  such  a  house  has  always  the  right 
to  admit  or  refuse  admission  to  any  one  he 
pleases,  or  to  make  such  rules  as  he  may 
think  fit  for  the  regulation  of  such  admis- 
sion." Again,  on  the  same  page,  the  learned 
judge  further  says:  "It  is  true  that  no  an- 
noying interference  In  the  public  street  can 
be  pointed  to,  so  that  in  that  sense  a  public 
nuisance  can  be  said  to  have  been  created; 
but  that  is  not  necessary'*-*-citing  Reg.  ▼* 
Rice  et  al.,  2  L.  R.,  1  0.  C.  R.  21,  which  we 
do  not  find  in  the  library.  Ck)mmonwealth 
V.  Blanklnship,  165  Mass.  40,  42  N.  E.  115; 
Commonwealth  v.  Warren,  161  Mass.  281,  87 
N.  E.  172;  14  A.  &  E.  B.  L.  679;  20  Cyc. 
89a 

[31  Counsel  for  defendants  cite  State  ▼• 
Maynard,  66  W.  Va.  522,  66  S.  Bw  688.  as  au- 
thority for  the  proposition  that,  in  order  to 
constitute  the  offense  of  keeping  a  common 
gaming  house,  it  must  be  shown  that  It  was 
carried  on  in  a  public  place.  That  case  was 
an  indictment  under  section  4  of  chapter 
151,  Code  1906,  for  playing  cards  in  a  public 
place,  and  the  proof  showed  that  the  play- 
ing was  carried  on  In  a  secluded  place.  It 
was  quite  a  different  case  from  the  present 
one.  There  the  player  was  Indicted  for 
playing  cards  at  a  public  place,  a  statutory 
offense;  here  the  keepers  are  indicted  for 
keeping  a  common  gaming  house,  a  common- 
law  offense,  and  it  matters  not  whether  the 
gambling  carried  on  In  the  house  was  visi- 
ble to  the  general  public  or  was  lawful  or 
unlawful.     This  case  is  not  controlled  by 

that  one. 

We  find  no  error  in  the  judgment  of  the 
court  below,  and  it  will  be  affirmed. 

(69  W.  Va.  813) 
CliARK  V.  BEARD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  2,  1911.     liehearirig  Denied 

May  19,  1911.) 

(ByUahu$  ^y  the  CourtJ 

1.  Tenancy  m  Common   (J  15*)  — Advkbsb 
Possession. 

Adverse  possession  between  cotenants. 
Some  principles  restated. 

[ESd.  Note.— For  other  cases*  see  Tenancy  in 
Common,  Cent  Dig.  SS  42-^ ;  Dec  Dig.  S  16.^1 

2.  Fbauds,  Statute  of  (§  99*)— Convetahce 
OF  Title  to  Land— Parol  Disclaimeb. 

Vested  title  in  land  cannot  be  devested  by 
mere  parol  disclaimer.  The  following  writing 
does  not  do  so:  "This  receipt  is  to  show  I  have 
no  interest  in  tl^e  350  acres  that  Preston  sold 
to  Cherry  River  Company,  lliis  the  20  day  of 
January,  1900.     S.  Et.  Clark.*^ 

[EM.  Note.— For  other  cases,  see  Fmnds,  Stat- 
ute of,  Cent.  Dig.  §  188;  Dec.  Dig.  $  99.*] 


•Foi  other  cases  see  same  topic  anfl  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezeik 


W.VaJ 


OLABV:  T.BSARD 


189 


3.  Appeal  afd  B&bob  (i   1015*)— R«vi«w— 

Wetout  of  Evidence. 

The  Supreme  Court  will  pass  on  the  weight 
and  effect  of  oral  evidence  on  a  motion  for  a 
new  trial  when  the  justice  of  the  case,  in  its 
opinion,  demands  11^  though  there  be  other 
groand  of  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  U  8860-3876;  Dec  Dig.  { 
1015.*] 

Error  to  drcait  Ck>iirt,  Pocahontas  Oounty. 

Actdon  by  Preston  S.  dark  against  Emma 
C.  Beard.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

R.  S.  Turk  and  P.  R.  Hill,  for  plaintiff  in 
error.  L.  M.  McCllntlc  and  Price,  Osenton  & 
McPeak,  for  defendant  In  error. 

BRANNON,  J.  A  motion  was  made  to  re- 
ject the  evidence  because  the  bill  of  excep- 
tions does  not  Identify  It;  but  there  is  the 
evidence  found  in  the  bill.  It  is  certified  by 
the  stenographer  as  the  evidence  in  the  case, 
giving  names  of  witnesses,  and  the  order  of 
the  judge  showing  his  execution  of  the  bill 
naming  and  identifying  the  witnesses,  and 
saying  that  the  evidence  is  duly  certified  by 
the  stenographer.  It  is  also  said  there  was 
no  exception  to  the  decision  of  the  Judge 
overruling  the  motion  for  a  new  trial;  but 
the  bill  of  exceptions  says  there  was. 

This  is  an  action  of  ejectment  by  Preston 
8.  Clark  against  Emma  O.  Beard  ifivolving 
the  ownership  of  coal.  The  nature  of  the 
case  will  be  found  in  a  former  decision  in 
^e  case  in  59  W.  Va.  669,  63  S.  E.  597. 
When  the  case  went  back  from  this  court  to 
the  circuit  court,  a  second  trial  resulted  in 
a  verdict  and  judgment  of  recovery  by  the 
plaintiff.  As  was  settled  in  the  case  by  our 
former  decision,  Preston  8.  Clark  owned  the 
surface  of  certain  lands  and  half  the  coal  in 
those  lands,  and  Sherman  Clark  owned  the 
other  half  of  the  coal  in  those  lands,  and 
Emma  C.  Beard  was  owner  of  this  half  of 
the  coal  by  devise  from  her  father,  Sherman 
Clark.  Thus  Preston  S.  Clark  and  Sherman 
Clark  were  joint  tenants  in  the  undivided 
coal.  This  is  clear  from  the  record  and  un- 
disputed. Preston  Clark  admits  this.  He 
does  not  show  the  scratch  of  a  pen  of  paper 
title  to  this  coal,  but  he  claims  that  he 
ousted  his  brother  Sherman  and  acquired 
title  to  the  coal  under  the  statute  of  limita- 
tions. He  says  himself  as  a  witness  that 
that  is  his  only  title.  On  what  does  this 
claim  rest?  Some  30  years  before  the  trial 
Preston  dark  opened  a  coal  mine  on  his 
land.  A  little  coal  was  taken  from  it,  and 
the  mine  was  not  fit  for  use  because  it 
•'dipped,"  and  filled  with  water.  Then  he 
opened  a  second  mine,  and  from  it  some  coal 
was  taken ;  not  a  large  quantity.  There  was 
no  coal  mining  in  that  country  then.  The 
land  was  in  the  wilds  of  Pocahontas  county, 
far  from  a   railroad;    the  coal  not  worth 


anything  then.  Preston  used  coal  In  his 
house;  but  Sherman,  living  distant,  did  not 
Here  is  one  brother  taking  a  little  coal  from 
time  to  time  occasionally,  intermittently,  for 
mere  home  and  neighborhood  use.  No  min- 
ing operations  of  any  extent  No  mining 
business  carried  on.  The  coal  belonged  to 
two  brothers;  the  surface  to  Preston.  Pres- 
ton takes  a  little  coal  for  his  own  use  and 
that  of  neighbors;  one  brother  digging  on 
his  own  land  and  taking  some  coal  from 
the  contmon  property.  How  can  it  be  said 
that  this  constitutes  an  ouster  of  the  other 
brother?  Sherman  would  not  deny  his  broth- 
er the  privilege  of  coal  of  so  little  value. 
Preston  paid  the  tax  on  the  land  and  his 
brother  would  not  perhaps  for  that  reason 
protest  against  his  use  of  a  little  coal. 

[1]  And  then  Preston  owned  the  surface. 
Is  this  hostile  possession?  The  law  is  old 
that  "it  is  the  intention  of  the  tenant  or 
parcener  in  possession  to  hold  the  common 
property  in  severalty  and  exclusively  as  his 
own,  with  notice  or  Icnowledge  to  his  cotenant 
of  such  intention,  that  constitutes  disseisin,*' 
as  we  said  in  Reed  v.  Bachman,  61  W.  Va. 
452,  57  S.  E.  769,  123  Am.  St  Rep.  996,  Cit- 
ing Cboey  v.  Porter,  22  W.  Va.  120.  There 
is  no  show  of  intention  of  Preston  to  claim 
adversely  until  very  lately,  since  his  broth- 
er's death.  As  a  witness  he  says  he  had  no 
thought  of  adverse  claim  until  he  wailted  to 
sell.  The  books  say  that  when  possession  is 
taken  there  must  be  then  intent  to  claim  ad- 
versely. Hudson  v.  Putney,  14  W.  Va.  561. 
Probably  he  never  thought  of  such  claim  to 
his  brother's  coal  until  after  his  death,  which 
was  in  1901,  and  the  suit  was  brought  in 
1904.  As  he  claimed  to  have  had  possession 
for  20  years  before  that,  why  did  he  not 
sue  his  brother?  Why  did  he  wait  until  he 
was  dead,  and  then  sue  his  daughter?  A 
court  should  be  very  rigid  about  defeating 
a  clear  title  between  cot^ants  on  the  ground 
of  limitation.  Such  claim  does  not  address 
itself  with  strong  favor  to  a  court  of  jus- 
tice. Preston  dark  does  not  show  a  jot  or 
tittle  of  claim,. except  this  unfounded  claim 
of  adverse  possession.  Gould  Sherman  Clark 
infer  an  intention  on  his  brother's  part  to 
claim  adversely  from  his  taking  a  little  coal 
from  under  the  surface  of  his  own  land? 
Plainly  not  The  act  did  not  import  such 
intention.  Therefore  the  plalntififs  case  lacks 
the  essential  element  demanded  by  all  au- 
thorities— intention  to  claim  as  an  enemy  of 
his  brother.  But  not  only  must  there  be  such 
intention,  but  notice  of  such  hostile  inten- 
tion must  be  brought  home  to  Sherman  dark. 
Justice  V.  LawBon,  46  W.  Va.  163,  33  S.  B, 
102.  There  must  be  what  is  considered  in 
law  an  ouster,  an  Intention  to  oust  and  de- 
prive the  true  owner,  evidenced  by  acts  im- 
porting only  hostility — acts  under  circum- 
stances importing  hostility.  And  such  acts 
and  Intent  to  claim  adversely  must  be  brought 
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home  to  the  knowledge  and  notice  of  tlie 
owner.  We  said  in  tbe  former  decision  of 
this  case  what  seems  to  have  been  ignored  in 
the  trial,  that  "the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  one  co- 
tenant  of  land  in  possession  against  another 
cotenant  thereof  until  actual  ouster  by  the 
former  or  some  other  act  or  acts  on  his  part 
amounting  to  a  total  denial  of  the  right  of 
the  latter,  and  until  notice  or  knowledge  of 
the  act  or  acts  relied  on  as  an  ouster  is 
brought  home  to  him;  and  that  the  notice 
or  knowledge  required  must  be  either  actual, 
or  the  act  relied  on  €is  an  ouster  must  be  of 
such  an  open  and  notorious  character  as  to 
be  notice  of  themselves,  or  reasonably  suf- 
ficient to  put  the  disseised  cotenant  on  In- 
quiry which,  if  diligently  pursued,  will  lead 
to  notice  or  knowledge  in  fact"  Preston 
Clark  on  the  witness  stand  does  not  pretend 
to  say  that  he  ever  let  his  brother  know  that 
he  was  his  enemy.  He  would  have  been  In- 
competent to  do  so;  but  he  gives  some  evi- 
dence in  the  case  which  is  incompetent,  but 
he  omits  to  say  that  he  served  such  notice 
on  his  brother,  and  he  does  not  prove  it 
And  is  it  possible  to  say  that  this  digging  of 
a  little  coal  for  home  use,  not  in  a  big 
development,  coal  almost  worthless,  dug  from 
under  the  surface  of  his  own  land,  who  with 
his  brother  owned  the  coal,  would  be  notice 
of  adverse  possession?  It  is  unreasonable. 
Is  only  the  taking  of  rents  and  profits  by 
one  cot^ant  for  his  exclusive  use  evidence 
of  his  adverse  possession?  It  would  not  be 
between  strangers,  especially  not  between 
brothers.  It  would  give  a  right  to  demand 
compensation  from  one  cotenant  taking  more 
than  his  share  of  the  rents  and  profits,  but 
would  not  be  adverse  possession.  It  is  shown 
in  this  case  by  a  little  evidence  that  Sher- 
man Clark  passed  by  the  premises  some- 
times and  may  have  seen  the  little  coal  bank 
open.  But  would  that  tell  him  of  hostile 
claim?  Would  he  have  to  go  to  Preston, 
and  inquire  whether  it  was  an  act  of  hos- 
tility? Would  he  not  think  that  his  brother 
was  taking  the  little  privilege  in  friendship 
and  brotherhood?  Courts  and  Juries  must 
view  men's  acts  and  intentions  according  to 
the  instincts  of  human  nature  and  social  con- 
duct "Actual  ouster  of  one  cotenant  in  com- 
mon cannot  be  presumed  except  where  the 
possession  has  become  tortious  and  wrongful 
by  the  disloyal  acts  of  the  cotenant  which 
must  be  open,  continuous,  and  notorious  so 
as  to  preclude  all  doubt  of  the  character  of 
his  holding  or  the  want  of  knowledge  there- 
of by  his  cotenant.  This  conduct  must 
amount  to  a  clear,  positive,  and  continued 
disclaimer,  and  disavowal  of  his  cotenant*s 
title,  and  an  assertion  of  an  adverse  right, 
and  a  knowledge  of  this  must  be  brought 
home  to  his  cotenant,"  we  said  in  Reed  v. 
Bachman,  61  W.  Va.  456,  57  S.  E.  769,  123 
Am.  St.  Rep.  996,  quoting  from  Boggess  v. 
Meredith.  16  W.  Va.  1.  We  said  so  in  this 
very  case.    We  said  also  in  the  Reed  Case 


that:  "Mere  silent  possession  ever  so  long 
by  one  taking  rents  and  profits  without  no- 
tice or  knowledge  of  such  adverse  claim  on 
the  part  of  the  other  will  not  be  adverse  pos- 
session under  the  statute."  There  is  not  a 
bit  of  evidence  in  this  case  to  prove  ouster 
but  the  digging  of  a  littie  coal  irregularly, 
only  on  occasions,  broken  use,  having  no  con- 
tinuity, hardly  any  notoriety.  Thus  we  hold 
that  the  evidence  in  this  case  is  wanting  to 
show  (1)  Intent  of  Preston  Clark  to  claim 
against  his  brother  adversely;  (2)  want  of 
such  acts  as  manifested  ouster  under  the 
circumstances  in  this  case;  (3)  want  of  no- 
tice to  Sherman  Clark  of  hostile  intent  and 
puriKwe;  and  (4)  want  of  continuity  of  such 
use  as  I  have  spoken  of. 

Therefore  a  new  trial  should  have  been 
granted,  not  exactly  on  the  theory  that  It 
was  contrary  to  the  evldaice,  but  without 
evidence  to  support  it  That  the  verdict  la 
without  evidence  to  support  it  is  another 
ground  for  a  new  trial.  This  occurs  where 
there  has  been  no  proof  whatever  of  material 
facts  or  facts  in  issue,  or  where  the  evidence 
is  plainly  insufficient  to  warrant  the  verdict. 
See  the  volume  of  cases  cited  for  this  prop- 
osition in  10  Encyclopedic  Digest  of  Va. 
and  W.  Va.  Reports,  453»  454.  I  say  that 
this  verdict  is  also  contrary  to  law.  Why? 
Because  there  are  certain  essential  points  that 
the  plaintifiP  must  prove,  and  his  evidence 
does  not  do  so.  The  verdict  is  contrary  to 
the  law  of  disseisin  and  adverse  possession 
between  cotenants.  Same  authority,  p.  454; 
Ritz  V.  City,  45  W.  Ya.  262,  31  S.  E.  993,  43 
L.  R.  A.  148:  Manss-Bruning  Shoe  Co.  v. 
Prince,  61  W.  Va.  610,  41  S.  B.  907.  This 
court  is  unanimous  in  the  opinion  that,  if 
there  had  been  a  demurrer  to  evidence,  this 
court  would  raider  a  judgment  for  the  de> 
fendant  for  the  coal  claimed  by  her  in  bar 
disclaimer,  except  the  one-eighth  of  coal  in 
the  1,355  acres  mentioned  in  her  disclaimer, 
she  not  having  given  any  evidence  on  the 
trial  as  to  that  eighth.  I  would  myself  not 
hesitate  to  do  so  as  it  is  for  reasons  which  I 
state  in  Hoylman  y.  Railroad,  65  W.  Va. 
264,  64  S.  E.  536,  22  L:  R.  A.  (N.  S.)  741. 

As  we  remand  the  case,  we  may  advert  to 
some  other  matters  in  the  record.  It  Is  said 
there  was  no  issue,  and  this  is  relied  upon  as 
ground  for  a  reversal.  It  is  hardly  worth 
while  to  mention  this,  because  I  find  two 
entries  of  the  plea  of  not  guilty.  Or  do  coun* 
sel  mean  that  there  is  no  similiter?  That 
Is  dispensed  with  by  Code  1906,  c.  134,  |  a 

It  is  assigned  as  error  that  the  court  ad- 
mitted for  the  plaintiff  evidence  that  Pres- 
ton S.  Clark  posted  at  the  coal  bank  a  notice 
warning  persons  against  entering  the  coal  en- 
try. This  would  seem  to  be  admissible  as  a 
circumstance  to  show  claim;  but  Preston 
Clark  on  the  stand  says  it  was  only  intended 
to  warn  off  persons  stealing  coal.  Therefore 
it  did  not  evince  claim  against  his  broths. 
But  we  would  not  reverse  for  its  admission. 
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It  played  no  part  In  the  case,  or  ought  not 
to  do  so. 

A  lease  was  introduced  by  which  Clark 
leased  to  Walton  the  coal  bank.  We  do  not 
think  it  was  error  to  admit  this  as  an  item 
under  the  claim  of  adverse  possession,  though 
standing  alone  it  would  have  little  effect,  as 
it  would  not  bring  home  notice  of  ouster. 
liTidence  not  contradicted  shows  that  Sher- 
man Clark  also  gave  people  leave  to  take 
tosh 

[2]  There  was  admitted  a  paper  reading: 
"This  receipt  is  to  show  I  have  no  interest 
in  the  350  acres  that  Preston  sold  to  Cherry 
River  Company.  This  the  20  day  of  Jan- 
nary,  1900.  S.  H.  Clark.**  I  do  not  see  that 
this  bears  on  the  question  of  adverse  claim. 
Its  only  tendency  is  to  show  a  disclaimer  of 
title.  But  this  rude  instrument  cannot  con- 
fer title  of  its  own  force.  As  it  seems  Clark 
places  great  reliance  on  this  paper,  it  may  be 
well  to  discuss  it  It  is  a  parol  disclaimer, 
not  a  sealed  instrument  It  is  not  a  deed. 
It  has  no  parties,  no  consideration.  The  legal 
title  to  land  was  in  Sherman  Clark,  for  coal 
in  place  is  part  of  the  land,  and,  when  legal 
title  is  vested,  a  parol  disclaimer  cannot  be 
devested  except  by  deed  or  record.  Our  stat- 
ute of  frauds  requires  a  deed.  Such  is  the 
doctrine  stated  in  our  former  decision  in  this 
case.  See  Wade  v.  McDougle,  69  W.  Va.  114, 
52  S.  B.  1026;  cases  cited  in  High  v.  Pancake, 
42  W.  Va.  607,  26  S.  B.  636;  Minor's  Law 
Real  Prop,  t  1248.  I  need  cite  no  authority 
to  prove  that  an  agreed  destruction  of  a  deed 
does  not  destroy  the  estate  in  its  grantee.  It 
was  error  to  admit  this  paper,  and  this  would 
reverse  the  case. 

[3]  We  have  sometimes  said  that  where 
tbere  is  other,  ground  for  reversal,  we  will 
not  pass  on  evidence.  That  depends  on  the 
evidence.  If  there  is  apparent  probability  pf 
tbe  case  being  bettered,  perhaps  that  practice 
may  in  some  cases  be  proper;  but  that  Is  a 
matter  of  discretion.  We  can  pass  on  the 
evidence  if  we  choose.  Wh^n  we  reflect,  we 
may  have  gone  too  far  in  so  saying.  The  par- 
ty makes  a  motion  for  a  new  trial.  The  cir- 
cait  court  is  bound  to  pass  on  it  Why  is 
not  this  court  likewise  bound  to  do  so?  If 
tliere  should  be  a  new  trial,  what  we  say  of 
tlie  evidence  cannot  be  read  to  the  Jury.  It 
woutd  be  for  the  court.  This  course  tends  to 
end  litigation.  Why  refrain  from  giving  an 
opinion  on  the  evidence  when  we  are  satis- 
fled  tbat  the  case  cannot  be  materially  chang- 
ed on  retrial? 

It  Is  pointed  out  that  the  motion  for  a  new 
trial  does  not  specify  grounds.  That  does 
not  matter,  if  the  court  deems  It  proper  to 
look  through  the  record  for  them.  It  need 
not  do  so  in  voluminous  evidence,  without 
specification;   but  it  may  do  so. 

Judgment  reversed,  verdict  set  aside,  and 
case  remanded. 


((»  W.  Va.  IM) 
HAWKINS  V.  BliAKB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  18,  1911.    Rehearing  De- 
nied May  17,  1911.) 

(Syllabus  ly  the  Court,) 

1.  Limitation  op  Actions  (|  36*>— Action  to 
Set  Aside  Conveyance. 

The  limitation  in  section  14  of  chapter  101 
of  the  Code  of  1906,  upon  suits  to  avoid  volnn* 
tary  conveyances,  is  applicable  to  such  a  con- 
veyance made  with  fraudulent  design  on  the 
part  of  the  grantor,  if  such  design  is  not  Irnown 
to,  nor  participated  in  by,  the  grantee. 

[E)d.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  g  173;  Dec.  Dig.  §  36.*] 

2.  Limitation  op  Actions  (§  60*)— Actions 
10  Set  Aside  Conveyance—Accbual. 

Said  statute  runs  from  the  date  of  the  con- 
veyance, unless  the  plaintiff  is  in  a  position  to 
claim  the  benefit  of  some  exception  from  its  op- 
eration or  suspension  thereof. 

[Ed.  Note.—For  other  Cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  336 ;   Dec.  Dig.  §  60.*] 

3.  Limitation  of  Actions  (I  37*)— Distraint 
—Bab  op  Statute. 

If  a  debtor  procure  a  conveyance  to  be 
made  to  himself  and  his  infant  children  jointly* 
the  latter  being  volunteers  and  free  from  the  im- 
putation or  charge  of  fraud  by  reason  of  the 
tenderness  of  their  age,  and  then  execute  to 
the  creditor  a  deed  of  trust  on  tiie  land,  such 
deed  of  trust  is  not  the  equivalent  of  a  dis- 
traint or  levy  on  the  subject  of  the  conveyance 
or  any  part  thereof,  and  does  not  affect  the  in- 
terests of  the  children. 

[Ed.  Note.-^For  other  cases,  see  limitation 
of  Actions,  Dec  Dig.  8  87.*] 

Appeal  from  Circuit  Court*  Raleigh 
County. 

Bill  by  B.  B.  Hawkins  against  Mary 
Blake  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Modified  and  afllrmed. 

File  &  File,  for  appellants.  Dillon  & 
Nuckolls,  for  appellee. 

POFFENBARQEB,  X  The  decree  from 
which  this  appeal  was  taken  grows  out  of 
transactions  following  the  conveyance  from 
Blake  to  Hawkins,  involved  in  the  chancery 
cause  of  Blake  v.  O'Neal,  finally  decided  by 
this  court,  and  reported  in  68  W.  Va.  483,  61 
S.  B.  410,  16  L.  R.  A  (N.  S.)  1147.  By  that 
decision,  the  grantee  of  Hawkins  lost  title  to 
the  land  conveyed  to  him  by  Blake.  There- 
upon he  instituted  this  siiit  against  Blake 
and  his  infant  children  by  a  second  wife  to 
set  aside  a  conveyance  made  to  them  and' 
Blake  by  Wm.  B.  Godbey  and  wife  at  the  in- 
stance of  Blake  and  in  consideration  of  pur- 
chase money  paid  by  him,  part  of  the  mon- 
ey he  received  from  Hawkins,  as  voluntary 
and  made  with  intent  to  hinder,  delay,  and 
defraud  Blake's  creditors  and  especially  the 
plaintiff  as  one  of  them.  From  the  decree 
granting  the  prayer  of  the  bill,  the  chil- 
dren and  their  mother  have  appealed. 

Blake  and  wife  conveyed  a  tract  of  land 
in  Fayette  county  to  Hawkins  by  deed  dat- 
ed February  12,  1902,  for  and  in  considera- 
tion of  $1,700.    On  the  5th  day  of  May,  1902, 
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the  conveyance  Involyed  here,  covering  sur- 
face land  in  Raleigh  county,  was  made,  In 
consideration,  it  la  alleged,  of  ¥200  of  the 
money  received  from  Hawkins  for  the  Fay^ 
ette  county  land.  C«  T,  Blake  and  others 
commenced  their  suit  against  Sue  O^Neal 
and  others,  claiming  the  land  conveyed  to 
Hawkins,  and  in  which  they  made  that 
claim  good  cm  the  23d  day  of  November, 
1903.  That  litigation  ended  in  1906.  This 
suit  was  brought  in  May,  1909,  more  than 
seven  years  after  the  date  of  the  convey- 
ance it  seeks  to  Set  aside.  At  the  date  of 
this  conveyance,  these  children  of  Blake,  to 
whom  he  caused  three-fourths  of  the  Ra- 
leigh land  to  be  conveyed,  were  of  tender 
age,  being  11,  9,  and  7  years  old,  respec- 
tively. 

[11  As  more  than  five  years  had  intervened 
between  the  date  of  the  deed  and  the  In- 
stitution of  the  suit  attacking  it,  they  rely 
upon  the  statute  of  limitations,  (section  14 
of  chapter  1(A  of  the  Code),  in  so  far  as  lack 
of  consideration  is  relied  upon,  and  deny  the 
allegations  of  fraud. 

That  statute  says:  "No  gift,  conveyance, 
assignment,  transfer  or  charge,  which  is  not 
on  consideration  deemed  valuable  in  law, 
shall  be  avoided,  either  in  whole  or  in  part, 
for  that  cause  only,  unless  within  five  years 
after  it  is  made,  suit  be  brought  for  that 
purpose,  or  the  subject  thereof,  or  some  part 
of  it,  be  distrained  or  levied  upon  by  or  at 
the  suit  of  a  creditor,  as  to  whom  such  gift, 
conveyance,  assignment,  transfer  or  charge 
is  declared  to  be  void  by  the  second  section 
of  the  seventy-fourth  chapter  of  this  Code.'* 
That  it  precludes  relief  on  the  ground  of 
want  of  consideration,  if  applicable  under 
the  peculiar  circumstances  shown  here,  is 
not  denied,  but  its  applicability  is.  This 
position  is  founded,  in  part,  upon  the  as- 
sumption of  accrual  of  the  cause  of  action 
on  the  final  adjudication  against  Hawkins  in 
Blake  v.  (VNeal. 

[2]  As  the  statute  in  express  terms  fixes 
the  date  of  the  conveyance  as  the  date  from 
which  it  runs,  we  are  unable  to  give  this 
view  our  sanction  or  ap];>roval.  It  says  no 
such  conveyance  as  is  mentioned  in  that 
section  shall  be  avoided  '^unless  within  five 
years  after  it  is  made." 
'  A  further  objection  to  the  applicability 
of  this  statute  is  founded  upon  its  terms, 
saying  no  conveyance  which  is  not  on  con- 
sideration deemed  valuable  in  law  shall  be 
avoided  for  that  purpose  only,  unless  suit 
be  brought  for  the  purpose  within  five  years 
after  it  is  made;  fraud  on  the  part  of  the 
grantor  being  another  or  additional  element 
charged  in  the  bill  as  a  ground  of  relief. 

[31  Fraud  on  the  part  of  both  grantor  and 
grantee  clearly  a|id  admittedly  takes  a  case 
out  of  this  statute,  but  ordinarily  the  fraud 
of  the  grantor  must  have  been  participated 
in  by  the  grantee,  to  enable  a  court  to  set 
a  conveyance  aside.  It  is  rather  conceded 
here  that,  owing  to  the  tender  age  of  the 


grantees,  they  cannot  be  deemed  to  have 
participated  in  any  fraud  on  the  part  of  the 
father;  but  it  is  plausibly  argued  that  the 
fraud  of  the  father  is  an  element  or  factor 
in  the  case  which-  makes  the  suit  one  to  set 
aside  the  conveyance  not  only  because  made 
without  consideration,  but  also  because  it 
was  made  to  defraud  creditors.  Though 
plausible,  this  theory  has  been  rejected  by 
this  court,  after  careful  consideration,  and 
the  limitation  held  to  be  applicable  to  all 
voluntary  conveyanceo,  unless  fraudulent  on 
the  part  of  both  grantees  and  grantonu 
Laldley  v.  Reynolds,  58  W.  Va.  418,  52  S. 
B.  405;  Scraggs  v.  Hill,  43  W.  Va.  162.  27 
S.  E.  310;  McCue  v,  McCue,  41  W.  Va.  151, 
23  S.  B.  689;  Mfg.  Co.  v.  Carr,  65  W.  Va. 
673,  64  S.  E.  1030.  We  have  again  re-ex- 
amined the  statute,  and  see  no  reason  for 
changing  our  conclusion.  The  Question  has 
been  fully  discussed  from  every  point  of 
view  in  the  opinion  in  Laidley  v.  Reynolds, 
and  nothing  of  value  could  be  added  here. 

Regarding  the  deed  of  trust  by  which 
Blake,  the  father  of  the  infant  defendants, 
conveyed  his  interest  to  a  trustee,  to  ^indeni- 
nify  the  plaintiff  against  loss  from  failure 
of  title  to  the  Fayette  county  lands,  as  be- 
ing in  effect  a  distraint  of  the  Raleigh  coun- 
ty land,  or  the  equivalent  thereof,  the  bene- 
fit of  an  exception  in  the  statute  is  claimed. 
This  exception  says  the  limitation  shall  not 
apply  if,  within  the  period  of  five  years 
from  the  date  of  the  gift  or  conveyance,  the 
subject  thereof,  or  some  part  of  it,  be  di»- 
trained  or  levied  upon  by  or  at  the  suit 
of  a  creditor,  as  to  whom  the  gift,  convey- 
ance, assignment,  transfer,  or  charge  is  de- 
clared to  be  void.  The  dee^  of  trust  reaches 
only  the  interest  of  Le^is  Blake,  the  father 
of  the  infant  defendants.  If  it  could  be  re- 
garded as  the  equivalent  of  a  distraint  or 
leVy,  it  does  not  affect  the  interests  of  the 
latter.  It  is  neither  a  distraint  nor  a  levy 
upon  any  part  of  the  land  as  to  them  or 
tbeir  interest  therein.  However,  we  do  not 
regard  it  as  the  equivalent  of  either  a  dis- 
traint or  a  levy.  Hence  we  think  thle  case 
la  not  within  this  exception. 

These  conclusions  render  it  wholly  unnec- 
essary to  enter  upon  any  inquiry  as  to 
whether  the  conveyance  made  to  the  chil- 
dren, at  the  Instance  of  their  father,  was  a 
gift  superinduced  by  a  fraudulent  purpose 
on  his  part  If  such  purpose  existed,  but 
was  not  participated  in  by  the  donees,  It 
cannot  avail  the  plaintiff  now.  We  are  also 
of  the  opinion  that  the  tender  age  of  these 
infant  defendants  relieves  them  of  any  im- 
putation or  charge  of  participation  in  such 
fraudulent  purpose,  if  it  existed. 

The  decree  ascertained  and  declared  a  lien 
by  reason  of  the  deed  of  trust  on  an  undi- 
vided one-fourth  of  the  land  in  favor  of  the 
plaintiff  and  ordered  a  sale  thereof.  It  also 
ascertained  and  ordered  paid  the  amount  of 
money  expended-  by  the  plaintiff  2n  the  d*- 
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fense  of  said  cause  of  Blake  y.  0*Neal,  se- 
cared  by  the  deed  of  trust,  In  addition  to 
the  purchase  money  of  the  Fayette  county 
land.  Uncertainty  in  the  deed  of  trust  as 
to  the  amount  of  the  lien  debt  and  the  interest 
In  the  land  conveyed  by  that  instrument 
probably  Justified  resort  to  a  court  of  equity 
to  have  them  settled  and  determined  be- 
fore sale.  Whether  this  be  true  or  not, 
these  matte&*s  were  properly  iuTolyed  in  the 
cause,  and,  as  to  them,  there  is  no  error. 

For  these  reasons,  the  decree  will  be  re- 
versed and  annulled  in  so  far,  and  only  so 
far,  as  the  same  holds  the  undivided  three- 
fourths  of  the  59.5  acre  tract  of  land,  be- 
longing to  the  infant  defendants*  Dennis, 
Kenneth,  and  Augusta  V.  Blake,  in  the  bill 
and  proceedings  mentioned  and  described. 
liable  to  be  sold  for  the  indebtedness  of 
I^wis  Blake  and  Mary  Blake,  or  either  of 
them,  to  the  plaintiiff,  and  subjects  the  same 
to  such  indebtedness  in  any  manner,  or  any 
of  the  costs  of  this  suit,  and  orders  sale 
thereof,  and  impairs  or  affects  the  title  of 
the  said  Dennis,  Kenneth,  and  Augusta  V. 
Blake  to  said  interest  in  said  tract  of  land, 
and,  as  to  the  said  Dennis,  Kenneth,  and 
Augusta  V.  Blake  and  their  said  interest  in 
said  land,  the  bill  and  amended  bill  will 
be  dismissed;  but  in  all  other  respects  the 
decree  will  be  affirmed  and  the  cause  re- 
manded. Costs  in  this  court  and  the  court 
below  will  be  decreed  to  the  said  Infant  de- 
fendants. 

C<»  W.  Va.  268) 

McDEIRMITT  v.  FORBBS. 

CSupreme  Coart  of  Appeals  of  West  Virginia. 

April  25,  1911.) 

(ayUohuM  hy  the  Court.) 

1.  Appeal  and  Erbob  (g  548*)~Rbview-~ 
Bill  of  Bxckptions— Exclusion  op  Bvi- 
nxNcs. 

If  written  evidence  offered  is  excluded  by 
the  trial  court,  it  should  be  made  a  part  of  the 
record  by  a  bill  of  exceptions,  if  the  party  offer- 
ing it  desires  to  have  the  action  of  the  trial 
oonrt  in  excluding  it  reviewed  on  writ  of  error. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
BJrron  CJent  Dig.  99  2433-2440;  Dec  Dig.  fi 
548.*]  ' 

2.  Ejectment  (|  90*)  —  Evidence  —  Cokmis- 
bioneb's  Deed. 

A  special  commissioner's  deed,  not  record- 
ed for  as  much  as  10  years,  and  unaccompanied 
by  any  portion  of  the  record  of  the  cause  in 
'Which  it  purports  to  have  been  made,  is  not 
even  prima  facie  evidence  of  title. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  I  90.*J 

8.  Ejectment  (9  9*)— Title  op  Plaintipp— 
Ouster  bt  Tbespassbb. 

A  plaintiff  who  has  been  in  peaceable  pos- 
session of  land,  and  who  is  entered  upon  and 
ousted  hy  a  mere  intruder  or  trespasser  having 
no  semblance  of  right  or  claim  to  the  land,  may 
recover  in  ejectment  without  proof  of  legal 
title. 

fEd.   Note.— For  other  cases,  see  Ejectment, 
Cebt.  Dig.  9  19 ;  Dec.  Dig.  9  9.*1 


4.  Ejectment  (9  109*)— Bvidxncs— Dibectino 

Verdict. 

If  the  evidence  ui)on  a  trial  in  ejectment  is 
sufficient  to  warrant  the  jury  in  believing  that 
defendant  was  a  mere  trespasser  upon  plaintiff's 
previous  quiet  possession  of  land,  ft  is  error  for 
the  court  to  direct  a  verdict  for  defendant,  even 
though  plaintiff  has  failed  tp  prove  legal  title. 

[Ed.  Note.— -For  other  cases,  see'  Ejectment, 
Cent  Dig.  9  312;  Dec  Dig.  9  109.*] 

Error  to  Circuit  Court,  Mason  County. 

Action  by  .George  McDermitt  against  Lew- 
is Forbes.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

John   Lu   Wbitten  and   B.  H.  Blagg,  for  ' 
plaintiLfl  in  error.    J.  B.  Heller,  for  defendant 
in  error. 

WILLIAMS,  P.  McDermitt  brought  eject- 
ment against  Forbes  in  the  circuit  court  of 
Mason  county,  and  the  court,  on  motion  of 
defendant,  excluded  plaintifTs  evidence  from 
the  jury,  directed  a  verdict  for  the  defend- 
ant, and  entered  judgment  thereon;  and 
plaintiff  has  brought  the  case  here  on  writ 
of  error.  The  action  involves  title  to  a  tract 
of  about  two  acres  of  ground.  Plaintiff 
claims  title  by  two  sources:  First,  by  a 
special  commissioner's  deed  executed  to  him 
July  1,  1908;  and,  second,  by  long-continued 
adverse  possession  by  himself,  and  by  others 
under  whom  he  claims.  The  two  acres  is 
inclosed  by  fence.  It  has  an  orchard  and 
stable  upon  it,  and  has  been  in  actual  use 
and  occupancy  for  80  or  40  years  by  those 
under  whom  plaintiff  claims. 

Plaintiff  offered  in  evidence  the  special 
commissioner's  deed,  and  the  court  excluded 
it.  An  objection  was  made  and  an  excep- 
tion noted  on  the  record,  and  the  deed  also 
appears  in  the  recoi'd;  but  it  does  not  ap-  . 
pear  that  the  court  was  asked  to  incorporate 
the  deed  in  the  bill  of  exceptions.  The  first 
assignment  of  error  relates  to  the  exclusion 
of  the  deed,  and  we  are  confronted  with  the 
preliminary  question  whether  it  is  a  part  of 
the  record  or  not  The  following  memoran- 
dum was  made  in  the  bill  of  exceptions  by 
the  judge  at  the  time  he  signed  it,  to  wit: 
"The  deed  was  not  filed  in  the  papers,  and 
is  not  in  the  papers  at  this  time,  and  the 
court  was  not  asked  to  put  it  in  a  bill  of  ex- 
ceptions, and  did  not  do  so,  and  the  court 
cannot  say  whether  the  following  is  a  cor- 
rect copy  or  not**  The  deed  which  appeals  in 
the  record  corresponds  to  the  description  of 
the  deed  that  was  offered,  by  date,  considera- 
tion paid,  etc.  But,  in  view  of  what  we  are 
about  to  say,  we  do  not  think  it  necessary  to 
decide  whether  the  deed  is  or  is  not  a  part  of 
the  record.  If  plaintiff  was  not  prejudiced 
by  its  exclusion,  the  question  becomes  im- 
materlaL 

[1]  It  sppears  in  the  record,  otherwise 
than  by  the  deed  itself,  that  the  deed  whidp 
was  offered  was  dated  July  1, 1008,  and  waa 
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made  by  a  special  commissioner  of  the  court ; 
but  no  part  of  tbe  record  of  the  suit,  or  pro- 
ceeding, in  which  the  land  was  sold  appears 
in  this  record.  The  record  was  offered  and 
was  excluded  by  the  court  and  an  exception 
taken,  but  the  excluded  record  is  not  made  a 
part  of  th&  record  in  the  present  case.  We 
are  unable,  therefore,  to  see  whether  or  not 
the  court  erred  in  excluding  It  We  do  not 
know  what  the  record  which  was  excluded 
contained,  and  cannot  say  it  wa's  error  to  ex- 
clude It  It  is  necessary  that  error  should 
affiimatiyely  appear,  and,  so  far  as  the  ac- 
tion of  the  court  relates  to  the  excluding  of 
the  record,  it  Is  not  made  to  appear  that  it 
erred.  The  title  to  the  land  may  have  been 
before  the  court,  and  It  may  have  been  prop- 
erly disposed  of  In  that  proceeding,  In  which 
case  the  record*  would  have  been  proper  evi- 
dence in  this  case.  But  the  record  may  have 
been  excluded  because  It  showed  that  the  ti- 
tle to  the  land  In  question  was  not  before 
the  court  in  that  proceeding,  or  because  of 
some  other  irregularity.  The  record  should 
have  been  made  a  part  of  the  record  in  this 
case  by  a  bill  of  exceptions,  but  was  not 

[2]  There  being  no  error  shown  in  exclud- 
ing the  record  as  evidence.  It  follows  that 
there  was  no  prejudicial  error  In  excluding 
the  commissioner's  deed  as  evidence.  The 
deed  was  made  under  authority  of  decrees 
rendered  in  that  case.  Its  recitals,  even  if 
we  are  authorized  to  consider  the  deed  sts 
part  of  the  record,  are  not  sufficient  proof  of 
the  facts  recited  to  make  the  deed  evidence 
of  title  (Feder,  Adm'r,  v.  Hager,  64  W.  Va. 
452,  63  S.  B.  285;  Wilson  v.  Braden,  48  W. 
Va.  196,  36  S.  Bi  367;  Ronk  v.  Higginboth- 
am,  54  W.  Va.  137,  46  S.  B.  128),  and  the 
deed  is  of  too  recent  date  to  be  of  any  serv- 
ice to  plaintiff  as  color  of  title.  Section  2, 
c.  76.  Acts  1907,  dispenses  with  proof  of  the 
authority  of  the  commissioner  to  make  the 
deed.  Presumptively  the  commissioner  had 
authority.  But  in  order  to  be  even  prima 
facie  evidence  of  title,  unsupported  as  it  is 
by  the  record  of  the  cause,  the  deed  must 
have  been  recorded  for  at  least  10  years; 
and,  not  having  been  recorded  for  10  years, 
and  not  being  accompanied  by  the  record,  so 
as  to  show  that  the  title  was  properly  before 
the  court  and  was  properly  disposed  of  by  It, 
the  deed  was  not  evidence  of  title;  and  it 
was  not  prejudicial  error  to  exclude  it 

[31  But  the  court  erred  In  excluding  plain- 
tiff's parol  evidence  from  the  Jury.  There 
was  testimony  tending  to  prove  that  plain- 
tiff was  in  possession  of  the  land,  and  was 
entered  upon  and  ousted  by  defendant;  that 
plaintiff  was  claiming  under  Stover  from 
whom  he  held  a  deed  to  an  undivided  half 
interest  in  a  tract  of  nine  acres  adjoining 
the  land  in  dispute;  that  the  two  acres  was 
considered  as  a  part  of  the  nine  acres;  and 
that  it  had  been  occupied  and  used  continu- 
ously by  plaintiff  and  those  under  whom  he 


claims  for  a  long  period  of  time,  more  than 
30  years.  It  does  not  appear  by  what  right 
defendant  claims  the  land.  He  offered  no 
evidence.  There  Is  also  testimony  tending  to 
prove  that  defendant  was  a  mere  trespasser. 
Plaintiff  says  that  he  had  plowed  up  a  part 
of  the  ground,  and  that  defendant  came  upon 
the  land  and  took  possession  of  it  and  plant- 
ed what  he  had  plowed.  If  defendant  is  a 
mere  trespasser,  having  no  semblance  of 
right,  the  plaintiff  can  recover  In  ejectment 
upon  his  previous  peaceable  possession  with- 
out proof  of  title.  Tapscott  v.  Gobbs,  11 
Grat  (Va.)  172 ;  Wltten  v.  St  Clair,  27  W. 
Va.  771. 

[4]  It  was  error  to  strike  plalntifTs  oral 
evidence  from  the  Jury;  and  the  Judgment 
will  be  reversed,  the  verdict  of  the  Jury  set 
aside,  and  the  case  will  be  remanded  for  a 
new  triaL 


(69  w.  Va.  12d> 

S.  M.  SMITH  INS.  AGENCY  ▼.  HAMILTON 

FIRE  INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1911.     Rehearing  Denied 

May  17.  1911.) 

(Syllabut  hy  the  Court,) 

1.  Corporations  (J  668*)— Summons— Motiow 
TO  Quash. 

Withdrawal  from  the  State  by  a  foreign 
insurance  companv,  after  liability  incurred,  bat 
before  suit  brougnt,  if  otherwise  available  in 
abatement  of  the  suit,  such  fact  not  appearing 
on  the  face  of  the  summons  or  return  of  servicft 
thereof,  is  not  good  ground  for  quashing  the 
summons. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  II  2603-2627;  Dec.  Dig.  |  668.*] 

2.  Corporations  (I  668*)— Foreion  Cobpoba- 
TiONS— Service  ov  Process. 

The  statute  prescribing  no  form  for  ac- 
ceptance of  service  of  process  by  the  auditor, 
for  and  on  behalf  of  a  loreign  corporation,  au- 
thorized by  section  8805,  ()ode  1906,  such  ac- 
ceptance, signed  by  the  auditor,  neither  the 
process  nor  acceptance  showing  that  defendant 
is  a  foreign  corporation,  or  sued  as  such,  \m 
sufficient,  unless  the  fact  be  controverted  by 
plea  in  abatement,  properly  verified,  and  filed 
at  rules,  to  confer  jurisdiction,  and  to  affirma- 
tively show  the  necessary  jurisdictional  facts. 

[Ed.  Note.— For  other  cases,  see  Corporationa* 
Cent.  Dig.  ||  2603-2627;  Dec.  Dig.  |  668.*] 

3.  Monet  Paid  (|  6*)--Patmknt  by  Third 
Party— Relief  in  Equity  —  Alternative 
Relief. 

If  a  stranger  pays  the  debt  of  another, 
without  the  debtor*s  request  such  jMiyment  not 
having  been  ratified  by  the  debtor,  the  stranger 
may  sue  the  debtor  in  equity,  and  if  such  pay- 
ment be  not  then  ratified,  the  debt  may  be 
enforced  against  the  debtor,  in  favor  of  such 
stranger,  as  equitable  assignee  thereof;  or,  if 
then  ratified,  he  may  be  decreed  repayment  of 
the  amount  paid  for  the  use  of  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Money  Paid, 
Dec.  Dig.  I  6.*] 

4.  Insurance  (|  26*)— Foreign  Insuranoe — 
Contracts— JURISDICTION  of  Court. 

Withdrawal  by  a  forei^  insurance  com- 
pany from  doing  business  in  this  State,  will 
not  deprive  the  courts  of  this  State  of  jurisdic- 
tion 01  actions  subsequently  brought  against  it 


•For  other  cases  see  same  topic  ond  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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for  liabilities  incurred  and  accruing  here  before 
such  withdrawal. 

[E^.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  t  33;  Dec  Dig.  {  26.* J 

5.  Insurance  (J  125*)— Contiiact--Property 
IN  Another  state. 

A  policy  of  .fire  insurance  of  a  foreign  in- 
surance company,  which  provides  that  it  shall 
not  be  valid  until  countersigned  by  an  agent 
located  in  tl^is  State,  although  the  property 
covered  by  the  policy  be  *  located  in  another 
State,  and  which  provides  for  no  particular 
place  of  payment  of  the  loss,  becomes  a  contract 
m  this  State  and  of  the  county  where  so  coun- 
tersigned, giving  the  circuit  court  of  that  coun- 
ty jurisdiction  o£  the  subject  matter  of  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  173-175;   Dec.  Dig.  {  125.*J 

6.  Insurance  (t  539*) -^  Proofs  of   Loss  — 
Waiver. 

Although  a  policy  of  fire  insurance  requires 
that  proof  of  loss  shall  be  furnished  within 
sixty  days  after  the  fire  occurs,  unless  the  time 
be  extended  by  the  company,  but  there  is  no 
provision  therein  forfeiting  the  policy  for  fail- 
ure to  complpr  with  this  requirement,  the  effect 
of  such  provision  is  to  j^ostpone  right  of  action 
until  such  proof  be  furnished,  but  not  to  wholly 
destroy  all  right  of  recovery  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1328-1336;   Dec.  Dig.  f  539.*J 

Appeal  from  Circuit  Court,  Mercer  County. 

Appeal  by  the  S.  M.  Smith  Insurance 
Agency  against  the  Hamilton  Fire  Insurance 
Company.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  R.  Henry,  for  appellant  Sanders  & 
Crockett,  for  appellee. 

MIIiLiER,  J.  The  decree  appealed  from 
adjudged  plaintiff  to  be  the  equitable  as- 
signee or  owner  of  a  demand  of  six  hun- 
dred and  sixty-eight  dollars  and  seventy-five 
cents,  due  from  the  defendant  company  to 
J«  H.  Maness,  for  loss  by  fire  of  his  saw 
mill,  covered  by  a  policy  of  insurance  of 
said  company;  and  that  plaintiff  recover 
from  defendant  seven  hundred  and  forty- 
eight  dollars  and  thirty-nine  cents,  principal 
and  Interest  accrued  to  the  date  of  said  de- 
cree, with  Interest  thereon  from  that  date 
ontil  paid,  and  costs. . 

Jurisdiction  in  equity  is  predicated  on  the 
theory  that  after  said  loss,  and  liability  to 
Maness,  plaintiff,  at  his  solicitation  and  re- 
quest, but  without  the  knowledge  or  assent 
of  defendant,  paid  Maness  on  ^account  of 
said  loss  seven  hundred  dollars,  assuming, 
the  loss  being  total,  or  practically  so,  that 
defendant  was  liable  to  Maness,  for  eight 
hundred  dollars,  the  full  amount  of  the  pol- 
icy; that  though  there  was  no  assignment, 
or  express  agreement  by  Maness  to  assign  to 
plaintiff  seven  hundred  dollars  of  his  claim 
airainst  defendant,  it  was  nevertheless  the 
intention  of  both  that  plaintiff  should  be 
substituted  and  succeed  to  all  the  rights  and 
benefits  of  Maness,  as  against  the  defendant 
company,  to  the  extent  of  the  sum  so  paid 
him ;  and  that  plaintiff  should  be  decreed,  as 


it  was  decreed,  to  be  the  equitable  assignee 
and  owner  to  that  extent  of  his  demand 
against  defendant. 

The  defendant  company,  before  answer- 
ing, as  it  did,  under  protest,  without  waiv- 
ing its  rights,  appeared  specially,  to  challenge 
the  jurisdiction  of  the  court,  either  of  the 
person  of  defendant,  or  of  the  subject-mat- 
ter of  the  suit  First,  it  moved  the  court  to 
quash  the  summons,  and  dismiss  the  suit 
from  the  docket,  assigning  as  grounds  there- 
for, that  it  had  withdrawn  from  and  had 
ceased  to  do  business  In  the  State  of  West 
Virginia,  not  before  the  policy  was  written, 
in  1906,  or  the  loss  occurred,  in  March,  1907, 
but  on  January  1,  1908,  before  suit  brought, 
and  could  not,  therefore,  be  sued  on  said 
policy  in  the  courts  of  West  Virginia;  and 
that  the  acceptance  of  A  C.  Scherr,  Auditor, 
endorsed  on  said  summons,  as  follows,  "Serv- 
ice of  the  within  process  accepted  for  Ham- 
ilton Fire  Insurance  Company  this  13th  day 
of  January,  190a  A  C.  Scherr,  Auditor," 
was  of  no  effect  null  and  void. 

[1]  The  first  question  is,  aid  the  court  be- 
low err  in  denying  said  motion?  Withdraw- 
al from  the  State  before  suit  brought,  a  fact 
not  appearing  on  the  face  of  the  summons, 
or  in  the  acceptance  of  service  thereof,  if 
otherwise  available,  would  certainly  not  be 
good  ground  for  quashing  the  summons. 
That  would  be  matter  of  abatement  plead- 
able, if  good,  by  proper  plea  filed  at  rules. 
Sections  15  and  16,  chapter  125,  Code  1906. 
Such  a  plea  must  not  only  be  filed  at  rules, 
as  required  by  said  section  16,  but  by  sec- 
tion 39  of  said  chapter,  it  must  be  verified 
by  afiSidavit  No  such  plea  was  filed.  De- 
fendant does  set  up  the  same  matter  in  its 
answer,  not  verified,  but  the  answer,  if  it 
had  been  verified,  was  not  filed  within  the 
time  required  for  a  plea  in  abatement 

[2]  But  it  is  said  Jurisdiction  must  affirm- 
atively appear  on  the  face  of  the  summons 
and  acceptance  of  service,  and  as  neither 
the  summons  nor  the  acceptance  of  service 
shows  defendant  to  have  been  a  foreign  cor- 
poration, or  sued  as  such,  or  the  auditor's 
acceptance  a  valid  exercise  of  authority  con- 
ferred by  statute  or  by  power  of  attorney. 
Jurisdiction  was  not  thereby  made  to  affirm- 
atively appear,  and  defendant  was  therefore 
never  legally  brought  before  the  court.  For 
this  proposition  counsel  rely  on  Hunter  t. 
Spotswood,  1  Wash.  (Va.)  145;  Moore  v. 
HoU,  55  W.  Va.  507,  47  S.  E.  252;  Pennsyl- 
vania R.  R.  Co.  V.  Rogers,  52  W.  Va.  450, 
44  S.  E.  300,  62  li.  R.  A.  178,  and  Railway 
Co.  V.  Wright  50  W.  Va.  653,  41  S.  B.  147. 
Neither  of  these  cases  support  the  proposi- 
tion stated.  Railway  Co.  t.  Wright  and 
Railroad  Co.  v.  Rogers  relate  to  the  suffi- 
ciency of  service  on  a  corporation  of  process 
from  Justice*s  court  &s  provided  by  section 
38,  chapter  50,  Code  1906,  -which  required 
that    the    officer's    return    should    show   on 


•ror  othsr  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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whom  senrlce  was  had,  and  that  he  was 
served  in  the  county  In  which  he  resided. 
This  was  because  the  statute  so  required. 
The  statute  does  not  prescribe  any  form  of 
service  on  foreign  corporations,  or  of  ac- 
ceptance of  service  by  the  auditor  on  their 
behalf.  Of  course  Jurisdiction  must  always 
affirmatively  appear  by  proper  process,  and 
due  and  legal  execution  on  or  acceptance  of 
service  by  or  on  behalf  of  defendant  But 
the  statute,  section  3805,  Code  1906,  consti- 
tuting the  auditor  attorney  in  fact  for  and 
on  behalf  of  every  foreign,  and  non-resident 
corporation,  doing  business  in  this  State,  and 
authorizing  service  of  process  on  him,  and 
empowering  him  to  accept  service  of  process, 
prescribes  no  particular  form  of  service. 
The  question  presented  then  is,  was  the  au- 
ditor's acceptance  of  service  in  this  case  suf- 
ficient? We  are  of  opinion  that  It  was,  and 
that  jurisdiction  thereby  appeared.  Having 
accepted  service  as  auditor,  and  in'  the  form 
shown,  the  court  must  regard  it  a  declara- 
tion on  its  face,  either  that  defendant  was 
a  foreign,  or  a  non-resident  corporation,  and 
in  either  case,  the  auditor  was  authorized 
by  law  to  accept  service,  binding  defendant. 
The  only  way  in  which  defendant  could  put 
this  fact  in  issue  was  by  plea  in  abatement, 
filed  at  rules,  duly  verified,  as  the  statute 
requires.  The  reason  is  plain,  for  mere  de- 
fect in  the  form  of  service  or  acceptance  of 
service  Is  correctible.  Section  15,  chapter 
'  125,  Code  1906.  We  conclude,  therefore,  that 
there  was  sufficient  process,  and  service 
thereof,  appearing,  to  confer  jurisdiction  on 
the  court. 

We  need  not  Inquire  therefore,  whether 
defendant  waived  its  rights  to  object  to  the 
jurisdiction  by  subsequent  appearances,  and 
defenses  to  the  suit  We  must  dispose  of 
the  case  on  the  issues  presented  by  the  plead- 
ings and  proofs. 

[3]  Several  questions,  some  arising  on  the 
demurrer  alone,  others  on  both  demurrer 
and  answer,  and  the  evidence,  are  presented. 
The  first  is  had  equity  jurisdiction  in  the 
premises?  Whatever  may  be  the  rule  in 
other  jurisdictions,  we  think  this  question 
is  foreclosed  in  this  State  by  Neely  y.  Jones, 
16  W.  Va.  625,  37  Am.  Rep.  794,  and  Crum- 
lish  v.  Improvement  Co.,  38  W.  Va.  390,  18 
S.  B.  456,  23  L.  R.  A.  120,  45  Am.  St  Rep. 
872.  Point  three  of  the  syllabus  of  the  lat- 
ter case»  substantially  point  four  of  the  syl- 
labus in  the  former  case,  and  particularly 
applicable  here  is:  "A  stranger  who  pays  a 
debt  without  request  by  the  debtor,  when 
his  payment  is  not  ratified  by  the  debtor, 
may  bring  a  suit  in  equity  praying  relief  in 
the  alternative;  that  Is,  that  if  the  debtor 
do  not  ratify  such  payment,  the  debt  may 
be  enforced  in  his  favor  as  its  equitable  as- 
signee, or.  If  so  ratified,  that  he  be  decreed 
repayment  of  the  amount  paid  for  the  use  of 
the  debtor."  The  allegations  of  the  bill  in 
this  case,  and  the  proofs  taken,  make  out 
such  a  case  of  equitable  jurisdiction. 


As  the  amount  advanced  or  paid  Maness 
was  more  than  the  amount  of  principal  de- 
creed, we  see  no  force  in  the  suggestion  that 
the  assignment  must  be  complete.  At  law 
this  is  the  general  rule,  but  not  In  equity. 

[4]  Another  question  is,  did  the  court  be- 
low have  jurisdiction  of  the  subject-matter? 
It  is  argued  that  because  the  property  de- 
stroyed was  located  in  Virgrlnia,  the  cause 
of  action  arose  there,  and  as  defendant  had 
withdrawn  from  and  had  ceased  to  do  busi- 
ness in  this  State  at  the  time  the  suit  was 
brought,  the  lower  court  was  without  juris- 
diction of  the  subject  matter  thereof.  With- 
drawal from  the  State,  whUe  liability  re- 
mained on  account  of  business  previously 
transacted,  could  not  defeat  action  on  a 
contract  made  before  such  withdrawal,  nor 
render  void  service  on  or  acceptance  of  pro- 
cess by  the  auditor.  Section  16,  chapter  34^ 
Code  1906.  This  section  provides  that,  "As 
long  as  any  liability  of  the  company  in  this 
State  remains  unsatisfied,  no  revocation  pf 
any  such  power  of  attorney  shall  be  of  any 
effect,  until  after  a  like  power  to  some  other 
person  residing  in  this  State  has  been  filed 
by  the  said  company  in  the  office  of  the  au- 
ditor. And  when  any  such  attorney  dies  or 
resigns,  the  company  shall  immediately  make 
a  new  appointment  and  file  the  evidence 
thereof  as  aforesaid,  until  all  its  liabilities 
in  this  State  are  discharged." 

[5]  But  did  the  cause  or  action  arise  in 
Mercer  County?  giving  the  court  jurisdiction 
on  that  ground?  The  policy  of  insurance 
provides,  on  its  face,  that  it  shall  not  be 
valid  until  countersigned  by  the  duly  au- 
thorized agent  of  the  company  at  Bluefleld, 
West  Virginia.  The  policy  was  countersign- 
ed by  S.  M.  Smith,  Agent,  at  that  place. 
This  court  has  decided  that  if  a  policy  sa 
provides,  and  be  so  countersigned,  it  is  a 
contract  of  the  State  where  so  countersign- 
ed. Galloway  v.  Standard  Fire  Insurance 
Co.,  45  W.  Va.  237,  31  S.  B.  969.  This  case 
also  decides,  citing  authority,  that  if  a  policy 
does  not  say  the  loss  shall  be  payable  in  any 
particular  place  it  shall  be  payable  at  the 
place  where  issued.  The  policy  involved 
here  provides  for  no  particular  place  of  pay- 
ment It  was  payable  therefore  at  Bluefield^ 
where  issued,  and  mailed  to  the  assured. 
Clearly  then  the  court  below  had  jurisdic- 
tion of  the  subject  matter. 

Another  point  made  is,  that  the  contract 
is  invalid  by  the  laws  of  Virginia.  This 
point  is  sufficiently  answered  by  what  has 
Just  been  said  on  the  question  of  want  of 
jurisdiction. 

[8]  Lastly,  was  right  of  action  forfeited  bf 
the  failure  of  the  assured  to  furnish  proofs 
of  loss  within  the  time  provided  by  the  pol- 
icy? This  was  the  only  ground  on  which 
liability  was  denied  by  defendant  on  receipt 
of  the  proofs  of  loss,  mailed  to  it  June  5, 
1907.  The  policy  does  provide  that  the  in- 
sured  shall  furnish  the  proofs  of  loss  with- 
in sixty  days  after  the  fire,  unless  the  time 
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be  extended  by  the  company.  But  there  Is 
no  provision  forfeiting  the  policy  for  failure 
to  comply  with  this  requirement.  This  point 
is  fully  covered  by  the  fifth  point  of  the 
syllabus  of  Munson  v.  German  Instirance 
Company,  66  W.  Va.  423,  47  S.  B.  100,  as 
follows:  "If  a  fire  insurance  policy  provide 
that  proof  of  loss  shall  be  furnished  with- 
in a  given  time,  and  that  no  action  shall  be 
brought  upon  it  until  such  proof  Is  furnish- 
ed, and  provide  for  its  forfeiture  for  cer- 
tain causes,  but  not  for  failure  to  furnish 
such  proof  of  loss,  failure  to  furnish  such 
proof  of  loss  within  the  given  time  does  not 
wholly  destroy  all  right  of  recovery,  but 
only  delays  right  of  action;  but  action  upon 
It  cannot  be  brought  until  such  proof  is  fur- 
nished.** 

No  other  point  deserving  consideration  be- 
ing presented,  and  seeing  no  error  therein, 
we  affirm  the  Judgment  below. 


(68  W.  Va.  TW) 

BliATBR  V.  WILLIAMSBURG  CITY  FIRE 

INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  18,  1910.     On  Petition  to  Re- 
hear, May  19,  1911.) 

f8yllahu$  hy  the  Court.) 

Ihsubancb  (S  656*)— Power  of  Adjuster— 
Waiver  or  Proofs  of  Loss. 

An  adjuster  of  an  insurance  company  has 
no  authority  or  power,  as  such^  to  waive  proof 
of  loss,  required  by  tne  policy,  as  a  condition 
precedent  to  a  right  of  action,  by  denying  lia- 
bility on  the  part  of  the  insarer  upon  other 
{ grounds,  when  the  poUcv  contains  the  clause, 
imiting  the  authority  ox  agents,  found  in  tbe 
standard  insurance  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1374-1377;   Dec.  Dig.  S  666,*J 

Error  from  Circuit  Court,  Mingo  County. 

Action  by  D.  F.  Slater  against  tbe  Wil- 
Uamsburg  City  Fire  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed^  and  Judgment  rendered 
tor  defendant. 

Holt  ft  Duncan,  for  plaintiff  in  error. 
Stokes  &  Bronson,  for  defendant  In  error. 

POFFBNBARGEIR,  J.  In  an  action,  upon 
a  fire  Insurance  policy,  against  tbe  Wil- 
liamsburg City  Fire  Insurance  Company,  D. 
F.  Slater  recovered  a  judgment  for  $1,000, 
In  the  circuit  court  of  Mingo  county.  Tbe 
defendant  relied  chiefly  upon  failure  of  the 
plaintiff  to  furnish  a  proof  of  loss.  None 
was  furnished  within  tbe  time  specified  in 
the  policy,  nor  at  any  time  before  the  ac- 
tion was  commenced.  Denial  of  liability,  on 
other  grounds,  by  an  adjuster,  is  relied  upon 
by  the  plaintiff  as  a  waiver  of  fulfillment 
of  this  condition.  There  was  a  demurrer 
to  the  plaintiff's  evidence  and  a  conditional 
verdict,  on  which  the  court  rendered  Judg- 
ment, after  overruling  the  demurrer. 


If  the  adjuster  had  no  power  or  author- 
ity to  waive  this  condition  of  the  policy,  and 
it  was  not  waived,  no  right  of  action  had 
accrued,  for  performance  thereof  was  made 
a  condition  precedent  to  a  right  of  action, 
by  the  terms  of  the  policy.  There  Is  no 
evidence  or  claim  of  waiver  by  any  other 
representative  of  the  company,  nor  by  the 
company  otherwise  than  by  the  acts  and 
conduct  of  the  adjuster.  Under  the  policy 
sued  on,  no  agent  could  waive  any  of  its 
promissory  warranties.  It  is  a  standard 
policy,  containing  a  clause  limiting  the  au-: 
thority  of  the  officers  and  agents  ol^  the 
company,  such  as  that  found  In  the  policy 
sued  on  In  Morris  v.  Duchess  Ins.  Co.,  ^ 
S.  B.  22,  in  which  it  was  held  that  an  ad- 
juster, without  special  authority  so  to  do, 
cannot  waive  performance  of  this  conditioa 
of  the  policy  by  denial  of  the  company's 
liability  or  otherwise.  See,  also,  C6oley*s 
Briefs  Jm  Ins.  voL  3,  p.  2497-  This  conclu- 
sion renders  it  unnecessary  to  inquire 
whether  the  conduct  of  the  adjuster  woul4 
have  constituted  a  waiver.  If  he  had  had 
Authority  to  waive  conditions. 

As  no  right  of  action  on  the  policy  has 
accrued,  there  is  no  occasion  to  consider  the 
other  defenses  and  controversies,  disclosed 
by  the  record. 

It  results  from  these  conclusions,  that 
the  Judgment  must  be  reversed,  the  demur- 
rer to  the  evidence  sustained,  and  Judgment 
rendered  for  the  defendant. 

On  Petition  to  Rehear. 

The  argument  accompanylne  the  petition 
to  rehear  discloses  considerable  authority 
against  the  conclusion  here  stated,  based  up- 
on the  theory  of  limitation  of  the  nonwaiver 
clause  to  the  life  of  the  policy  antedating 
the  loss.  They  say  this  clause  is  inapplica- 
ble after  the  loss  occurs,  since  the  policy  has 
run  its  course  and  Is  no  longer  operative  In 
the  sense  of  protecting  property,  and  it  only 
remains  to  agree  upon  the  amount  of  tbe 
loss  and  pay  it  This  Is  a  plausible  theory, 
but  we  find  no  warrant  In  the  terms  of  tbe 
policy  for  its  adoption.  The  nonwaiver 
clause  is  broad,  withholding  from  agents 
power  to  waive  **any  provision  or  condi- 
tion" of  tbe  policy  otherwise  than  in  a  pre- 
scribed manner.  We  see  no  room  in  tlil? 
clause  for  any  exception. 

We  have  re-examined  the  evidence  as  to 
the  authority  of  the  adjuster  and  find  noth- 
ing to  sustain  the  claim  of  general  authority 
in  him.  Though  he  says  he  was  sent  to  the 
scene  of  the  fire  to  adjust  the  loss,  and  that 
no  other  person  had  had  anything  to  do 
with  the  matter,  or  authority  to  have  any- 
thing to  do  with  it,  these  facts  do  not  make 
6ut  a  general  agency  in  him.  The  language 
means  only  that  the  adjustment  had  not 
been  delegated  to  sny  other  person.  Adjust- 
ment does  not  Include  liability  and  payment 


*FOr  other  cases  tee  lame  topic  and  section  NUMBER  hi  Dso.  Dig.  4  Am.  Dis*  Key  No.  Boriea  4  Rop'r  ludozsa 
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These  qnesttons  need  not  be  committed  to 
agents  In  the  field.  Authority  in  an  ad- 
juster to  deal  with  them  must  rest  upon 
more  than  mere  surmise,  suspicion,  or  slight 
inference. 


(60  W.  Va.  283) 

HOFFMAN  T.  SHOBMAKBR, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1911.    Rehearing  Denied 

May  19,  19U.) 

(8yllahu8  hy  the  Court.) 

1.  Judgment  (S  743*)  —  CJonolusiveness — 
Tbespass  Quabe  Glausum  Fbeoit. 

A  judgment  for  the  plaintiff  in  an  action 
of  trespass  quare  dausum  fregit  against  a  de- 
fendant, claiming  a  way  over  the  premises  on 
which  the  act  of  alleged  trespass  was  done,  is 
not  conclusive  of  the  right  claimed  hy  the  de- 
fendant, unless  it  is  shown  to  have  been  relied 
upon  by  the  latter  as  a  defense  and  actually  liti- 
gated in  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Out  Dig.  U  1253,  1275-1277;  Dec.  Dig.  S 
743.*] 

2.  Baseuents    (S  18*)— Wats. 

A  grantor  may  claim  a  way  over  the  grant- 
ed premises,  as  reserved  by  implication,  if  it  is 
shown  to  be  strictly  necessary  to  the  use  and 
enjo^ent  of  adjacent  land  retained  by  him,  and 
the  intent  to  reserve  it  is  not  negatived  by  any 
express  terms  of  the  deed. 

[E)d.  Note.— For  other  cases,  see  Basements, 
Gent  Dig.  H  50-55;   Dec  Dig.  f  18.*] 

3.  Basements  (§  17*)  — Grant  ob  Reserva- 
tion BY  Implication  —  Wats  —  Necessity 
POB  Gontinuity. 

The  lepil  principle,  requiring  an  easement 
to  be  "continuous"  as  a  requisite  to  a  grant  or 
reservation  thereof  by  implication,  is  not  appli- 
cable to  a  way. 

[Bd.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §{  45-49 ;  Dec.  Dig.  §  17.*] 

(Additional  SyUahuM  hy  Editorial  Staff,) 

4.  Basements  ({  1*)  ~  "Gontinuous  Base- 
ment." 

A  continuous  easement  is  one  which  oper- 
ates without  the  interference  of  man,  such  as  a 
water  course  or  a  drainpipe,  and  a  way  is  said 
not  to  be  continuous,  because,  in  the  use  of  it, 
there  is  involved  the  personal  action  of  the  own- 
er in  setting  his  foot  upon  it  or  driving  his  team 
or  cattle  upon  it. 

[Eid.  Note.— For  other  cases,  see  Basements, 
Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  p.  1511.] 

Robinson,  X,  dissenting. 

Appeal  from  Gircult  Court,  Mineral  County. 

Suit  by  Charles  S.  Hoffman  against  Charles 
W.  Shoemaker.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  dismissed. 

H.  K.  Drane  and  W.  H.  Griffith,  for  appel- 
lant. Frank  G.  Reynolds  and  Taylor  Mor- 
rison, for  appellee. 

P0FFBNBAR6BR,  J.  In  this  suit  by  a 
landowner  to  enjoin  the  defendant  from  the 
use  of  a  right  of  way  over  his  land  claimed 
in  part  by  a  deed  and  in  part  by  prescription 
and  long  user,  the  defenses  were  a  former 
adjudication  In  favor  of  the  plaintiff  and  In-  i 


sufficiency  of  the  defendant's  evidence  to  es- 
tablish the  right  claimed  by  him.  The  de- 
cree appealed  from,  general  in  form  and 
without  Indication  as  to  its  legal  basis,  is 
for  the  plaintiff,  and  i>erpetually  enjoins  the 

defendant  from  the  use  of  said  right  of 
way. 

The  plaintiff  owns  three  contiguous  tracts 
of  land,  adjacent  to  the  northwestern  end  of 
which  lies  the  farm  of  the  defendant  From 
the  latter  an  old  road,  holding  a  southeaster- 
ly course,  runs  over  the  farm  of  the  plaintiff, 
consisting  of  said  three  tracts  to  a  public  ro^d 
called  the  "New  Creek  Pike."  The  evidence 
conclusively  shows  that  this  road  has  been 
used  by  persons  residing  back  of  the  plain- 
tiff's land  for  a  long  time,  40  or  50  years, 
and  by  the  defendant  and  his  predecessors 
in  title  for  at  least  25  or  30  years,  and  pos- 
sibly for  the  whole  period  aforesaid.  If 
nothing  else  appeared,  this  would  make  un- 
der our  decisions  a  clear  case  of  a  right  of 
way  by  prescription.  But  there  are  some 
other  facts  to  be  considered.  The  three 
tracts  of  land  constituting  the  plaintiff's 
farm  seem  to  have  been  owned  at  one  time 
by  James  B.  Rees  as  a  single  tract.  The 
deeds  exhibited  indicate  this.  By  deed  dat- 
ed February  6,  1884,  said  Rees  conveyed  to 
Joseph  W.  Parish  a  tract  of  about  56  acres 
practically  out  of  the  center  of  what  now 
constitutes  the  plaintiff's  farm.  In  that  deed 
he  granted  to  Parish  a  right  of  way  over  the 
land  thereby  conveyed,  determinable  as  to 
location  by  the  old  existing  road,  out  to  the 
public  road.  He  also  reserved  a  right  of 
way  over  the  land  granted  to  Parish  "for 
the  use  and  benefit  of  William  Leatberman, 
his  heirs  and  assigns.**  At  that  time  Leatb- 
erman owned  the  farm  now  owned  and  occu- 
pied by  the  defendant  Hence  this  reserva- 
tion constituted  an  exception  from  the  grant 
to  Parish  In  favor  of  Leatherman,  the  prede- 
cessor in  title  of  Charles  W.  Shoemaker,  the 
defendant  here.  The  right  of  way,  so  given 
to  him  or  recognized  by  these  deeds,  did  not 
extend  up  to  Leatherman*s  land,  but  he  used 
and  enjoyed  a  right  of  way  over  Rees'  land 
down  to  the  road  so  provided  for  him  over 
the  Parish  land.  Robert  Burkhiser  having 
apparently  acquired  the  Parish  land  and  the 
James  B.  Rees  land  lying  between  it  and 
the  public  road,  containing  104  acres,  con- 
veyed both  of  these  tracts  to  the  plaintiff,  C. 
S.  Hoffman,  by  deed  dated  April  3,  1900. 
Just  one  year  later  William  S.  Leatherman 
conveyed  to  Charles  W.  Shoemaker  his  tract 
of  land.  In  the  meantime  some  other  con- 
veyances had  taken  place.  S.  S.  Rees  who, 
in  some  way,  became  the  successor  of  James 
B.  Rees  to  the  northwestern  part  of  the  Rees 
land,  adjoined  by  the  Leatherman  land,  con- 
veyed it  to  A.  T.  Leatherman,  the  son  of 
William  S.  Leatherman,  by  deed  dated  De- 
cember 10,  1880.  A.  T.  Leatherman,  by  deed 
dated  December   15,  1888,   conveyed  to  his 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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father.  William  S.  Leatherman,  a  small  por- 
tion of  this  land,  containing  about  18  acres. 
A  part  of  the  old  road  leading  from  Leather- 
man's  land  down  to  the  Parish  tract  was 
wholly  on  this  18  acres  and  the  balance  of 
It  on  the  line  between  it  and  the  other  land 
then  held  by  A.  T.  Leatherman.  The  evi- 
dence tends  to  show  that  W.  S.  Leatherman 
made  this  purchase  to  strengthen  and  secure 
his  right  of  way.  The  Leathermans  being  un- 
able to  pay  for  this  land,  Rees  took  it  back, 
by  a  deed  from  A.  T.  Leatherman,  dated  De- 
cember 11,  1895;  W.  S.  Leatherman  having 
reconveyed  the  18  acres  to  A.  T.  Leather- 
man  on  the  same  day.  In  this  reconveyance 
W.  S.  Leatherman  did  not  reserve  hte 
road  over  the  18  acres,  but  from  the  date  of 
that  deed,  December  11,  1895,  until  April  3, 
1901,  he  continued  to  use  the  road  without 
objection  from  Rees,  and  also  without  ob- 
jection from  Hoffman,  who  acquired  the 
Rees  land  by  deed  dated  April  3,  1900. 
Thereafter  Chas.  W.  Shoemaker,  who  be- 
came the  owner  of  the  Leatherman  land 
April  3,  1901,  used  the  road  over  this  Rees 
land  without  objection  from  the  plaintiff  un- 
til about  the  year  1903.  Some  time  in  the 
year  1903,  the  latter  placed  a  wire  fence 
across  the  road,  and  the  defendant  applied 
for,  but  did  not  obtain,  an  Injunction,  and 
the  fence  was  removed.  Plaintiff  says  he 
removed  It  and  suffered  the  defendant  to 
continue  the  use  of  the  road,  but  not  that 
there  was  any  agreement  between  them  or 
that,  with  the  consent  of  the  defendant,  the 
subsequent  user  was  permissive  only.  All 
that  appears  is  that  the  fence  was  put  up, 
the  injunction  applied  for,  the  fence  remov- 
ed. In  two  or  three  days  from  the  date  of  Its 
construction,  and  the  defendant  continued 
the  use  of  the  road.  Later  there  were  some 
negotiations  between  the  parties  in  an  effort 
to  compromise  and  settle  the  controversy  by 
agreement  This  having  failed,  the  plaintiff 
some  time  in  1908  locked  the  gates  and  built 
additional  fences  across  the  road.  These  the 
defendant  opened  by  cutting  a  gate  from  its 
hinges,  cutting  a  wire  fence  and  hitching  a 
horse  to  another  fence  and  a  gate  and  pull- 
ing them  down.  Thereupon  the  plaintiff  In- 
stituted an  action  of  trespass  against  him 
and  recovered  a  Judgment  for  $1.50,  which  is 
the  one  relied  upon  as  a  former  adjudication. 
[1]  As  to  the  effect  of  a  Judgment  in  such 
an  action  upon  title,  the  authorities  are  in 
great  conflict.  Dickinson  v.  Mankin,  61  W. 
Va.  429,  56  S.  E.  824;  Clark  v.  Dower,  67 
W.  Va.  298,  68  S.  E.  369.  In  the  latter  case 
the  Judgment  was  held  not  to  be  appealable, 
although  a  special  plea  was  entered  by  the 
defendant,  setting  up  a  right  of  way  by  pre- 
scription. In  the  former  the  title  was  held 
not  to  have  been  settled  and  determined,  al- 
though the  defendant  entered  both  a  plea  of 
not  guilty  and  plea  of  liberum  tenementum, 
and  evidence  was  adduced  on  the  question  of 
title.  No  good  purpose  would  be  subserved 
here  in  attempting  to  analyze  or  reconcile 


the  conflictlDg  authorities,  or  deduce  from 
them  the  true  rule,  since  we  are  of  the  opin- 
ion that  the  right  claimed  by  defendant  was 
not  litigated  in  the  action  of  law.  The  only 
plea  shown  by  any  order  entered  in  the  case 
was  that  of  not  guilty.  A  paper  Is  certified 
by  the  clerk  of  the  trial  court  which  pur- 
ports to  be  a  copy  of  a  special  plea,  setting 
up  the  right  of  way  by  prescription,  but  we 
find  no  order  showing  it  to  have  been  tendered 
or  filed,  or  in  any  way  made  a  part  of  the  rec- 
ord. Though  it  is  not  clearly  shown  that 
any  of  the  evidence  used  In  that  action  has 
been  made  a  part  of  the  evidence  In  this 
cause,  or  that  the  right  was  litigated  and 
determined,  what  on  Its  face  seems  to  have 
been  evidence  used  In  the  action  at  law  has 
been  incorporated  in  this  record.  No  wit- 
ness testifies  that  it  is  the  evidence  In  that 
case  nor  does  the  clerk  of  the  circuit  court 
certify  that  It  was.  However,  conceding  it 
to  be  such,  it  only  shows  the  title  of  the 
plaintiff  to  the  land,  the  erection  of  fences 
and  locking  of  gates  across  the  road  and  the 
breaking  of  the  same  by  the  defendant  and 
his  continued  use  of  the  road.  No  evidence 
of  any  prescriptive  right  was  introduced  or 
offered  by  the  defendant.  Hence  we  are 
clearly  of  the  opinion  that  neither  by  plea 
nor  evidence  was  the  defendant's  right  of 
way  put  in  issue.  So  we  hold  the  defense  of 
former  adjudication  to  be  unsustained. 

[2]  The  all-important  question  remaining 
to  be  considered  la  the  effect  of  the  deed 
made  by  William  S.  Leatherman  to  S.  S. 
Rees,  conveying  land  on  which  a  part  of  the 
road  is  without  a  reservation  thereof.  Or- 
dinarily a  grantor  is  not  permitted  to  set  up 
by  parol  any  reservation  against  his  deed 
purporting  on  its  face  to  grant  all  of  his 
right,  title,  and  interest  In  a  tract  or  par- 
cel of  land.  Of  course,  he  cannot  claim  any 
of  the  land  against  his  deed.  Such  a  con- 
struction of  a  deed  would  render  it  nugatory 
and  defeat  its  purpose  in  whole  or  in  part 
Under  a  well-settled  rule.  It  must  be  so  con- 
strued as  to  give  It  effect  to  the  extent  of 
its  entire  subject-matter.  It  is  nevertheless 
possible  for  a  grantor  to  claim,  under  ex- 
ceptional and  peculiar  circumstances,  an 
easement  over  the  land  granted  as  appurte- 
nant to  other  lands  retained  by  him.  This 
easement  Is  not  the  land  Itself,  and  the  re- 
tention thereof  does  not  wholly  defeat  the 
deed  as  to  any  part  of  it  It  is  a  mere  right 
of  use,  not  title.  In  such  cases  the  ques- 
tion Is  one  of  intention,  but  the  circumstanc- 
es must  be  such  as  to  disclose  the  existence 
of  that  intent  beyond  any  reasonable  doubt, 
and  such  intent  must  arise  from  necessity, 
else  the  doubt  is  not  excluded  and  the  res- 
ervation cannot  be  maintained.  The  law  on 
this  subject  is  stated  as  follows  In  Jones  on 
Easements,  S  136:  "There  is  no  implied  res- 
ervation of  an  easement  in  case  one  sells  a 
part  of  his  land  over  which  he  has  previ- 
ously exercised  a  privilege  in  favor  of  the 
land  he  retains,  unless  the  burden  la  ap- 
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parent,  oontlnnotiflt  and  strictly  necessary 
for  tbe  enjoyment  of  the  land  retained.  A 
grantor  cannot  derogate  from  liis  own  grant, 
and  as  a  general  rule  he  can  retain  a  right 
over  a  portion  of  his  land  conveyed  'abso- 
lutely only  by  express  reseryation."  Again, 
in  section  138,  this  author  says.  Quoting 
from  Lord  Justice  Cotton:  "So,  again, 
where  there  Is  existing  at  the  time  that 
which  Is  said  to  be  a  continuous  easement, 
and  of  necessity — ^not  an  easement  strictly, 
but  that  which  is  in  the  nature  of  an  ease- 
ment— as  a  way  of  necessity,  of  that  there 
Is  or  may  be  an  Implied  reservation.  Take 
the  common  case  of  a  man  having  a  field, 
which  he  does  not  sell,  in  the  midst  of  land 
which  he  sells.  Of  course,  it  is  implied  that 
he  intends  to  have  the  power  of  using  the 
field  not  sold,  and  not  to  give  the  exclusive 
right  or  control  over  it  to  the  person  to 
whom  he  sells  the  surrounding  land,  and  a 
way  over  that  is  said  to  be  a  way  of  neces- 
sity, and  that  is  reserved  without  express 
words  as  an  implied  reservation." 

[3]  In  the  text-books  and  decided  cases  we 
are  told  that  the  easement  to  pass  to  the 
grantee,  or  be  retained  by  the  grantor  by 
implication  only,  must  be  apparent,  continu- 
ous, and  necessary.  Naturally  the  use  of 
these  terms  is  sometimes  confusing,  for  the 
reason  that  they  are  employed  in  the  long 
course  of  discussion,  and  not  always  defin- 
ed. Each  has  its  own  definition  with  which 
the  reader  is  supposed  to  be  familiar.  An 
apparent  easeipent  need  not  be  actually  visi- 
ble. It  is  enough  that  the  facts  and  circum- 
stances fairly  construed  will  disclose  it,  as 
in  the  case  of  a  drainpipe  under  the  surface 
Into  which  the  water  is  conducted  from  a 
roof.  There  are  different  kinds  of  necessity. 
A  thing  may  be  necessary  in  the  physical 
sense  or  in  a  practical  or  legal  sense.  So 
the  word  "continuous"  has  Its  different 
meanings.  In  a  practical  sense  a  road  is 
continuous  as  long  as  it  is  maintained  and 
used,  although  the  use  is  unautomatlc,  and 
from  necessity  intermittent.  But  it  is  not 
continuous  within  the  meaning  of  the  tech- 
nical law  of  easements. 

[4]  The  distinction  made  is  that  a  contin- 
uous easement  is  one  which  Operates  with- 
out the  Interference  of  man,  such  as  a  wa- 
ter course  or  a  drainpipe.  A  way  is  said 
not  to  be  continuous,  because,  in  the  use  of 
it^  there  Is  involved  the  personal  action  of 
the  owner  in  setting  his  foot  upon  it  or 
driving  his  team  or  cattle  upon  it.  Jones 
on  ISasements,  §i  143-153,  inclusive.  Judges 
and  text-writers  do  not  always  stop  to  de- 
fine these  terms.  Hen^e  the  danger  of  mis- 
apprehension on  the  part  of  the  reader  and 
the  necessity  of  noting  the  facts  in  respect 
to  the  terms  used. 

In  some  decisions  it  has  been  held,  though 
perhaps  erroneously,  that  an  apparent  and 
technically  continuous  easement  would  al- 
ways pass  to  a  grantee,  or  be  reserved  to  the 
grantor^  by  Implication,  even  though  it  did  I 


not  appear  to  be  necessary.  In  other  words, 
if  the  owner  of  two  adjacent  pieces  of  prop- 
erty having  subjected  one  to  the  use  of  the 
other  by  making  a  drain  over  it  or  running 
an  undersurface  ditch  through  it,  or  others 
wise  connected  them,  and  this  connection 
was  apparent,  it  was  a  continuous  easement, 
because  it  was  self-acting,  and,  being  appar- 
ent, if  he  conveyed  away  the  servient  es- 
tate, without  an  express  reservation  of  the 
easement,  it  was  reserved  to  him  by  impli- 
cation as  matter  of  intent  arising  from  the 
known  facts  and  circumstances,  and  with- 
out any  consideration  of  the  element  of  ne- 
cessity. Lampman  v.  Milks,  21  N.  Y.  60S. 
For  this  proposition,  Selden,  Judge,  deliver- 
ing the  opinion,  referred  to  the  case  of  Cop- 
py,  11  Henry  VII,  25,  cited  from  the  Year 
Books  by  Oale  &  Whately  on  Easements,  p. 
41.  In  Nicholas  v.  Chamberlain,  Cro.  Jac. 
121,  "it  was  held  by  all  the  court,  upon  de- 
murrer, that  if  one  erect  a  house,  and  build 
a  conduit  thereto,  in  another  part  of  his  land, 
and  convey  water  by  pipes  to  the  house, 
and  afterwards  sell  the  house  with  the  ap- 
purtenances, excepting  the  land,  or  sell  the 
land  to  another,  reserving  to  himself  the 
house,  the  conduit  and  pipes  pass  with  the 
house,  because  it  is  necessary  and  quasi  ap- 
pendant thereto;  and  be  shall  have  the  lib- 
erty by  law  to  dig  in  the  land  for  mend- 
ing the  pipes,  or  making  them  new,  as  the 
case  may  require."  That  case  has  been  re- 
garded as  authority  for  the  same  proposi- 
tion. Another  case  propounding  the  doctrine 
is  Robins  v.  Barnes,  Hob.  131.  In  these  old 
cases,  it  is  said  to  have  been  held  that,  if 
the  common  owner,  having  used  the  two 
properties  as  connected  by  a  lead  pipe  or 
some  other  continuous  arrangement,  sell  one 
piece  of  the  land  and  cut  that  pipe  or  other- 
wise break  the  connection,  he  thereby  alter- 
ed the  rule  by  signifying  intent  to  destroy 
the  easement  He  thereby  rendered  the  ease- 
ment no  longer  continuous  In  nature,  and 
overcame  the  presumption  of  intent  either  to 
grant  or  reserve  the  easement,  arising  from 
the  condition  of  the  property. 

This  rule  of  construction  came  in  time  to 
be  regarded  as  too  liberal,  and  the  later  au- 
thorities added  the  element  of  necessity, 
holding  that  an  easement  ot  this  kind  must 
be  not  only  apparent  and  continuous,  bat 
also  necessary.  This  addition  has  in  later 
years  been  a  subject  of  learned  and  earnest 
discussion  in  both  Eingland  and  America, 
and  is  now  generally  accepted.  According- 
ly, we  find  this  in  Jones  on  Easements,  f 
156:  'To  establish  an  easement  by  an  im- 
plied reservation,  where  there  has  been  a 
unity  of  possession,  and  a  subsequent  sale 
of  a  portion  of  the  land  over  which  the 
easement  is  claimed,  such  easement  must 
have  been  apparent,  continuous,  and  neces- 
sary at  the  time  of  such  sa^e."  As  author- 
ities for  this  proposition,  the  author  cites 
cases  involving,  not  ways,  but  drains  and 
other  such  easements  m  would  have  been 
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retained  by  Impllcatloiit  under  the  old  com- 
mon law,  without  the  element  of  necessity. 
They  are  Grosland  v.  Rogers,  82  S.  C.  130, 
10  S.  B.  874;  Fergason  v.  Witsell,  6  Rich. 
lAW  (S.  C.)  280,  57  Am.  Dec.  744,  and  El- 
liott V.  Rhett,  5  Rich.  Law  (S.  C.)  405,  57 
Am.  Dec.  750,  all  involrlng  drains.  There  is 
reason  for  saying  a  drain  must  he  contin- 
nous,  for  that  Is  its  nature.  It  is  one  of  its 
essential  elements  or  qualities.  It  is  contln- 
nons  by  operation  in  and  of  itself  without 
bnman  aid.  To  be  a  drain,  therefore,  it  must 
have  this  quality,  and,  to  have  an  easement 
for  drainage,  a  dominant  owner  must  have 
either  an  artificial  or  a  natural  means  of 
continuous  drainage,  though  continuous  and 
unceasing  flowage  is  not  necessary.  Close 
scrutiny  of  the  history  of  the  use  of  the 
terms  ''apparent"  and  "continuous"  will  dis- 
close that  they  are  applicable  only  to  tech- 
nically continuous  easements  or  quasi  ease- 
ments, and  not  at  all  to  noncontinuous  ease- 
ments. The  latter  rest  upon  necessity  only, 
cannot  be  continuous,  and  probably  need  not 
be  apparent. 

This  quality  or  characteristic  of  continu- 
onsness  does  not  belong  to  a  right  of  way. 
Such  an  easement  is  not  self-operating.  It 
Is  only  a  place  in  which  its  owner  operates. 
So  it  is  not  continuous  in  the  technical  sense 
of  the  word.  Jones  on  Easements,  S  143. 
Therefore,  to  say  that,  in  order  to  pass  to 
a  grantee,  or  be  retained  by  a  grantor,  by 
implication,  a  right  of  way  must  be  appar- 
ent, continuous,  and  necessary,  is  to  state 
th&t  which  can  never  be  true  of  such  an 
easement,  and  also  that  it  never  can  pass 
or  be  retained  in  that  way.  It  seems  clear, 
therefore,  that  a  right  of  way,  to  pass  or 
be  retained  by  implication,  need  not  be  con- 
tinuous. If  it  must,  it  never  can  be  the  sub- 
ject of  an  implied  grant  or  reservation.  That 
ft  can  be  is  put  beyond,  doubt  by  authority, 
both  English  and  American.  A  way  of  ne- 
cessity may  be  reserved  to  a  grantor  by  im- 
plication, though  it  is  confessedly  not  con- 
tinuous. Pinnington  y.  Galland,  10  Eng. 
Rnl.  Cas.  35,  9  Ex.  1.  In  that  case  Martin, 
Baron,  said  it  might  be  both  granted  and  re- 
served by  implication.  For  the  first  prop- 
osition he  quotes  from  the  note  of  Mr.  Serjt 
Williams  to  the  case  of  Pomfret  v.  Ricroft 
as  follows:  "Where  a  man,  having  a  close 
surrounded  with  his  own  land,  grants  the 
close  to  another  in  fee,  for  life,  or  for  years, 
the  grantee  shall  have  a  way  over  the  gran- 
tor's land  as  incident  to  the  grant ;  for  with- 
out it  he  cannot  derive  any  benefit  from  the 
grant.**  As  to  the  other  proposition,  he  said: 
"Tliere  is  no  doubt,  apparently,  a  greater 
difiSculty  in  holding  the  right  of  way  to  ex- 
i&t  in  this  case  than  in  the  other;  but,  ac- 
cording to  the  same  very  great  authority, 
the  law  is  the  same,  for  the  note  proceeds 
thus:  '8o  tt  is  when  he  grants  the  land  and 
reserves  the  close  to  himself.*  And  he  cites 
several  authorities  which  fully  bear  him  out. 


Clark  T.  Gogge,  Staple  ▼.  Heydon,  Chichester 
v..  Lethbridge,  Willes,  72,  note.  It  no  donbt 
seems  extraordinary  that  a  man  should  have 
a  right  which  derogates  from  his  own  grant; 
but  the  law  is  distinctly  laid  down  to  be  so, 
and  probably  for  the  reason  given  in  Dutton 
r.  Taylor,  that  it  was  for  the  public  good, 
as  otherwise  the  close  surrounded  would  not 
be  capable  of  cultivation.*'  That  case  is  one 
of  actual  decision,  not  mere  dictum.  In  dis- 
cussing the  law  generally  in  a  case  not  ior 
volving  a  right  of  way  nor  a  continuous 
easement,  Bacon,  Chancellor,  said  in  Wheel- 
don  V.  Burrows,  12  Ch.  Dlv.  31,  44:  "But 
I  take  it  that  the  rule  of  implication  is 
foimded  upon  the  mere  necessity  of  ttie  case, 
and  the  impossibility  of  admitting  that  the 
contract  and  the  intention  of  the  parties  to 
it  would  be  complete  without  the  Implica- 
tion. The  subject  of  the  implication  is  h^d 
to  have  been  involved  in  the  terms  of  the 
contract,  and  the  justice  and  honesty  of  the 
transaction  require  that  the  law  should  sup- 
ply that,  the  expression  of  which  by  the  in- 
advertence of  the  parties  has  not  been  re- 
pressed in  words.  Upon  this  principle  every 
one  of  the  cases  referred  to  is  founded,  and 
all  are  reconcilable;  and  no  case  has  been 
cited,  nor,  as  I  believe,  can  any  be  fonnd, 
in  which  an  impUeation  has  been  made  not 
based  upon  necessity  and  the  justice  which 
that  necessity  imperatively  calls  into  active 
operation."  This  is  a  broad  and  liberal  view, 
stripped  of  all  fanciful,  narrow,  and  tech- 
nical considerations,  not  applicable  to  any 
particular  kind  of  easements,  but  universal- 
ly reducing  the  whole  question  to  one  of  in- 
tent, determinable  by  ^  the  rule  of  necessity. 
It  accords  with  the  just  and  reasonable  ob- 
servation found  in  Jones*  quotation  from 
Lord  Justice  Cotton  in  Russell  ▼.  Watts,  25 
Ch.  Dlv.  559.  The  rule  of  necessity  as  jus^ 
tifying  a  grant  or  reservation  af  a  right  of 
way  by  Implication  is  recognized  and  assert- 
ed in  Fetters  v.  Humphreys,  18  N.  J.  Eq» 
260,  but  the  way  was  there  denied,  because 
it  was  not- necessary  to  the  beneficial  enjoy- 
ment of  the  land.  The  chancellor  in  that 
ease  distinguishes  between  continuous  and 
noncontinuous  easements,  holding  that  the 
former  may  pass  by  implication  without  ner 
cesftity,  but  that  the  latter  cannot.  After  re- 
viewing the  decisions  at  great  length,  he 
said;  "Discontinuous  easements  not  cour 
stantly  apparent  are  continued  or  created  by 
a  severance  only  when  they  are  necessary.** 
He-  concluded  by  saying:  "The  property  of 
the  complainant  could  be  better  and  more 
beaeficially  enjoyed  by  the  use  of  this  al- 
ley, as  it  was  used  by  the  testator  in  hUs 
lifetime,  but  it  is  not  necessary  to  the  ben- 
eficial enjoyment  of  it  The  right  cf  way 
therefore  cannot  arise  by  implication  froaa 
the  devise  to  her."  The  proposition,  wit)i  Its 
limitations,  is  also  recognized  in  ^Warren  v. 
Blake,  54  Me.  276,  89  Am.  Dec.  748;  the 
court  holding  that  a  right  of  way  may  be 
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resarred  by  Implication  in  a  case  of  strict 
necessity,  but  denying  it  in  the  particular 
case,  because  such  necessity  was  not  shown* 
It  is  stated  in  the  same  way  in  Carbrey  y. 
Willis,  7  Allen  (Mass.)  364,  83  Am.  Dec.  688. 
In  that  case  Mr.  Justice  Hoar  said:  "A  way 
when  it  is  strictly  a  way  of  necessity  has 
been  considered  as  falling  under  the  same 
rule,  and  as  passing  to  the  grantee,  or  being 
reserved  by  the  grantor,  without  any  express 
words  of  grant  or  reservation.  In  the  case 
at  bar,  the  way  and  other  privileges  claimed 
by  defendant  were  not  annexed  to  the  sugar 
house  estate  by  any  natural  or  l^al  neces- 
sity." In  Pingree  y.  McDuffie,  66  N.  H. 
306,  the  court  held  as  follows:  *'A  party 
having  conveyed  a  portion  of  his  land  over 
which  was  the  only  means  of  access  to  the 
remaining  land,  held,  that  a  right  of  way  by 
necessity  to  the  remaining  land  was  reserv- 
ed." A  right  of  way  to  the  grantor  by  neces- 
sity was  sustained  in  Davles  v.  Sear,  L.  R 
7  Bq.  Gas.  427.  In  this  state  a  way  of  ne- 
cessity may  be  granted  by  implication.  This 
Is  so  well  settled  that  no  authority  need  be 
cited  for  It.  Like  reason  for  an  implied  res- 
ervation is  obvious. 

These  authorities  amply  justify  the  view 
that  Leatherman  impliedly  reserved  the  right 
of  way  over  the  land  he  granted  by  his 
deed  of  December  11.  1895.  If  such  right 
of  way  was  strictly  necessary  to  the  enjoy- 
ment of  his  property.  He  clearly  has  a  right 
of  way  by  prescription  over  the  Parish  and 
Burkhiser  lands  down  to  the  public  road. 
He  had  formerly  enjoyed  the  use  of  a  road 
over  the  Rees-Leatherman  18  acres,  down 
to  the  terminus  of  the  old  road  at  the  north- 
em  Parish  line.  The  reservation  of  this,  if 
sustainable,  completed  his  outlet  to  the  pub- 
lic road.  Was  such  reservation  necessary  to 
the  enjoyment  of  his  land  in  the  strict  and 
extreme  sense  of  the  term?  On  this  question 
the  evidence  is  not  as  complete  as  it  might 
have  been  made.  It  ia  not  shown  that  the 
defendant's  lands  are  surrounded  by  lands 
of  strangers  over  which  he  has  no  right  of 
way.  But  it  seems  to  be  conceded  that  nei- 
ther he  nor  his  predecessors  in  title  had  any 
other  means  of  access  to  the  land.  The 
plaintiff  himself  told  the  defendant,  shortly 
after  he  had  purchased  it,  he  was  surprised 
at  his  purchasing  it,  if  he  had  no  outlet  or 
no  right  of  way  from  it,  and  that  "he  had 
no  right  of  way  out  of  the  land  and  he 
couldn't  get  in  and  out  of  it";  and  admits 
that  thereupon  the  defendant  said  he  had 
the  right  of  way  he  now  claims.  This  ques- 
tion was  propounded  to  the  defendant: 
**Haye  you  any  other  outlet  or  means  by 
which  you  can  get  from  your  farm  to  the 
New  Greek  Pike,  except  over  the  road  run- 
ning through  the  Hoffman  farm?'  His  an- 
swer was:  "No,  sir.  None  at  all."  Leath- 
erman was  put  on  the  witness  stand,  and  in 


the  course  of  his  examination  this  question 
was  propounded  to  him:  'Ton  may  state, 
Mr.  Leatherman,  whether  or  not  this  is  the 
only  way  by  which  you  could  get  out  from 
the  place  formerly  owned  by  you,  which -you 
sold  to  Charley  Shoemaker,  over  this  road- 
way that  you  have  talked  about?'  His  an- 
swer was:  "Well,  there  could  be  other  ways 
you  could  get  out,  of  course,  but  it's  the  only 
way  there  has  been  since  I  have  been  there. 
It  was  always  a  free  road,  so  we  could  get 
in  and  out  as  we  pleased,  so  we  kept  the 
gape  up."  This  answer  seems  to  relate  to 
the  physical  possibility  of  making  a  road  in 
a  different  location  upon  the  same  land  or 
upon  other  lands,  if  the  right  had  been  or 
could  be  acquired  for  it;  but  it  does  not  Im- 
port any  right  to  make  a  road  over  any 
other  land,  or  that  defendant's  lands  extend 
to  a  public  road  or  any  other  he  has  the 
right  to  use.  On  the  whole,  we  think  it  suf- 
ficiently appears  that  neither  the  defendant 
nor  his  predecessor  could  get  out  over  his 
own  land  to  any  public  road  or  had  any  right 
of  way  over  any  lands,  other  than  those  in 
question  here. 

These  conclusions  result  in  a  reversal  of 
the  decree,  dissolution  of  the  injunction,  ytw^ 
dismissal  of  the  bilL 

ROBINSON,  J.,  dissenting. 


(89  W.  Va.  80) 
KING  et  aL  t.  PORTER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  4,  1911.     Rehearing  Denied 

May  17,  1911.) 

(Byllahua  &y  the  Court,) 

1.  Vendob  and  PuRcnASXB  (I  232*)— Bona 

FiDK   PUBOHASEB— NonCB. 

To  be  notice  to  a  purchaser,  possession  of 
land  by  one  other  than  the  vendor  mast  be 
actual,  distinct  and  visible.  It  must  be  such  as 
is  inconsistent  with  the  title  of  the  vendor. 
A  mere  unoccupied  improvement  is  not  notice 
of  another's  rights. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  ({  540>562;  Dec  Dig. 
S  232.*] 

2.  Vendor   and   Purchaseb  ((  238*)--Bona 
Fide  Purchaser— Notice. 

A  purchaser  with  notice  from  a  purchaser 
without  notice  is  protected  in  his  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {§  680-682;  Dec  Dig. 
I  238.*] 

Appeal  from  Gireuit  Gourt»  Randolph 
Gounty. 

Bill  by  J.  J.  King  and  others  against  W.  A. 
Porter  and  others.  Decree  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

W.  B.  Maxwell,  for  appellants.  Talbott  ft 
Hoover,  for  appellees. 

ROBINSON,  J.  By  this  suit,  the  beira  of 
Peter  King  claim  title  to  150  acres  of  land 
as  against  H.  Yokum,  Trustee,  and  the  Roar- 
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log  Creek  Lamber  Company.  The  plaintiffs 
allege  title  and  possession  in  themselves  and 
seek  to  annul  the  claim  of  title  on  the  part 
of  the  defendants  as  a  cloud.  From  a  decree 
dismissing  the  bill  on  a  hearing,  the  plain- 
tiffs hare  appealed. 

The  merits  of  the  case  are  against  the 
plaintiffs,  and  the  decree  is  plainly  right. 
It  is  useless  to  consider  the  question  of  the 
demurrer  to  the  bill,  and  some  other  minor 
questions  that  have  been  raised.  While  we 
assume  the  broadest  view,  in  every  particu- 
lar, that  can  be  taken  for  the  plaintiffliB,  we 
cannot  grant  them  relief. 

In  1856»  Peter  King  purchased  of  Henry  O. 
Middleton  150  acres  of  land  by  a  contract  in 
writing  which  was  never  recorded.  The  ven- 
dee took  possession  of  the  land  and  resided 
thereon  until  1S70.  He  then  removed  to 
Grafton,  and  later  to  Pittsburg,  residing  at 
the  latter  place  until  his  death,  in  1897. 
It  to  claimed  that  he  left  the  land  in  charge 
of  John  ▲.  King,  who  lived  on  a  tract  ad- 
Joining.  But,  even  though  we  look  to  testi* 
mony  that  cannot  properly  be  considered  in 
the  cause,  certain  it  is  that  there  is  no  evi- 
dence as  to  actual  possession  of  the  land  in 
behalf  of  Peter  King  after  he  left  the  prem- 
iaeSy  except  for  the  short  period  of  a  year  or 
two,  and  that  only  of  the  most  desultory 
and  uncertain  nature.  The  fences  around 
the  limited  improvements  which  Peter  King 
had  made  were  totally  destroyed  by  fire,  and 
the  small  area  that  he  had  improved  in  time 
became  covered  with  brambles,  laurel,  and 
second  growth  timber.  Some-  stones  of  a 
chinmey  only  were  left  to  indicate  that  there 
had  once  been  a  house  on  the  land.  The 
land  lay  in  a  mountainous  region  and  was 
a  part  of  the  unfenced  forest  Peter  King 
never  had  the  land  entered  for  taxation  and 
never  paid  any  taxes  thereon.  Nor  did  he 
ever  take  steps  to  obtain  a  deed  from  Mid- 
dleton, or  to  protect  the  tract  from  the  ad- 
versary possession  of  others.  The  whole 
story,  only  a  few  details  of  which  we  have 
given,  indeed  makes  a  case  of  abandonment 
of  the  land  and  relinquishment  of  claim  to 
ownership  thereoL 

Now,  this  tract  of  150  acres  was  a  part  of 
a  large  territory  of  land  embraced  in  sever- 
al adjoining  surveys  that  had  been  patented 
to  Middleton.  Middleton  died  in  1867.  His 
will  empowered  his  personal  representatives 
to  sell  the  lands  owned  by  him  in  this  state. 
The  administrator  with  the  will  annexed,  in 
1874,  sold  and  conveyed  to  Totten  a  tract  of 
1050  acres  which  included  the  Peter  King 
parcel.  The  deed  described  the  land  con- 
veyed, by  specific  metes  and  bounds,  and  then 
Immediately  recited:  ^'Containing  one  thou- 
sand and  fifty  acres  more  or  less,  the  tract 
of  land  being  the  residue  unsold  out  of  sev- 
eral larger  surveys  granted  to  Henry  0.  Mid- 
dleton, to-wit :  one  survey  of  1000  acres,  one 
of  825  acres,  one  of  6000  acres,  and  one  of 
1650  acres.**  There  is  no  evidence  that  any 
one  had  any  sort  of  possession  of  the  Peter 


King  parcel  at  the  time  Totten  purchased  the 
1050  acres  which  embraces  it  Nothing  in 
the  case  brings  notice  to  Totten  of  any  rights 
of  Peter  King,  unless  it  be  the  fact  that 
there  were  no  doubt  evidences  that  at  a  pri- 
or time  some  one  had  been  in  possession  and 
made  small  improvements.  But  Peter  King 
had  left  the  land  before  Totten  purchased, 
and  it  is  not  proved  that  Totten  was  put 
on  notice  or  even  inquiry  of  King's  rights, 
unless  the  mere  evidences  of  former  im- 
provement did  it  It  does  not  even  appear 
that  a  house  stood  on  the  land  at  this  time. 
A  little  later,  Totten  conveyed  to  Kutz  and 
othera,  and  one  Jabez  Wolley  became  an  own- 
er of  an  interest  in  the  1050  acres.  Wolley 
maintained  a  tenant,  Lantz.  on  the  1050  acres 
for  several  years  prior  to  the  conveyance  of 
the  same  made  by  Wolley  and  others  to  Yo- 
kum.  Trustee,  and  Lantz  continued  as  the 
tenant  of  the  latter  to  the  time  of  the  in- 
stitution of  this  suit  So  the  defendants 
and  those  under  whom  they  hold  have  had 
actual  possession  under  the  Totten  deed  to 
the  1050  acres  for  a  period  longer  than  the 
statutory  bar. 

In  1905,  one  of  the  heirs  of  Peter  King 
came  from  Pittsburg  and  took  up  his  resi- 
dence o^  the  150  acres.  The  Goal  ft  Coke 
Railroad  had  been  built  through  the  tract, 
and  the  land  had  evidently  become  quite  val- 
uable. No  more  was  it  the  wild,  cheap 
mountain  land  which  his  father  had  deserted 
and  failed  to  protect  from  the  ownership 
of  othera  On  behalf  of  himself  and  the  oth« 
er  heirs,  he  sought  the  legal  title  which  his 
father  had  failed  to  call  in  from  Middleton. 
By  a  suit  against  Middleton's  heirs  only 
some  of  whom  were  proceeded  against  as  un- 
known, the  heirs  of  Peter  King  were  given 
a  deed,  through  the  offices  of  a  special  com- 
missioner. It  to  upon  a  legal  title  so  ob^ 
tained  that  the  plaintiffs  by  thto  suit  seek  to 
cancel  the  title  of  Yokum,  Trustee,  as  far  as 
it  affects  the  150  acres,  and  to  enjoin  the  cut- 
ting of  the  timber  thereon  by  the  Roaring 
Cre^  Lumber  Company,  which  now  owns 
the  standing  timber  on  the  1050  acres 
through  a  conveyance  of  the  same  by  Yokum. 

Presumably  the  taxes  on  the  whole  1050 
acres  were  paid  by  Middleton  and  those  that 
succeeded  him  lu  title  through  the  convey- 
ance made  by  hto  admintotrator.  That  fact 
being  true,  and  the  legal  title  to  the  150 
acres  not  having  been  severed  from  that  to 
the  1050  acres,  the  King  claim  cannot  be  con- 
sidered as  forfeited  for  nonpayment  of  tax- 
es. If  King  had  good  equitable  title  to  the 
150  acres,  of  which  those  who  purchased  the 
1050  acres  had  notice,  and  the  owners  of 
the  1050  acres  paid  the  taxes  on  the  whole, 
they  did  so  in  King's  behalf,  as  far  as  the  150 
acres  was  concerned,  since  they  must  be  con- 
sidered as  trustees  holding  the  legal  title  for 
him.  We  do  not  consider  the  question  of 
forfeiture  as  pertinent.  But  a  pertinent 
question  is :  Did  Totten  buy  and  take  a  con-, 
veyonce  from  Middleton's  admintotrator  with 
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notice  of  King*8  rights  under  his  contract  of 
purchase? 

[1]  We  have  stated  that  the  erldence 
shows  no  notice  to  Totten  relative  to  King's 
rights,  at  the  time  he  purchased,  unless  it  be 
that  the  mere  mark  of  a  former  improve- 
ment on  the  land  put  him  on  inquiry.  Did 
it  do  so?  It  is  certainly  true  that  one  pur- 
chasing land  must  take  notice  of  the  rights 
of  another  in  actual  possession  of  the  land. 
13  Enc.  Digest  Ya.  &  W.  Va.  598 ;  also  Pres- 
ton v.  West  (decided  this  term)  70  S.  &  853. 
But  to  be  notipe  the  possession  must  be  ac- 
tual and  existing.  It  must  be  that  which  is 
inconsistent  with  the  title  for  which  the 
purchaser  is  negotiating.  A  mere  mark  of 
former  possession  is  not  notice,  for  that  is 
entirely  consistent  with  the  legal  title.  A 
vacant  house  or  unoccupied  field  does  not 
put  a  purchaser  to  notice.  Neither  raises  a 
presumption  against  the  legal  title,  for  it  is 
by  no  means  inconsistent  with  one's  title  to 
have  such  things  on.  land.  The  following 
from  a  standard  work  is  in  point:  '*Wlth  re- 
spect to  the  character  of  possession  which, is 
sufficient  to  put  a  person  upon  inquiry,  and 
which  wiU  be  equivalent  to  actual  notice 
of  rights  or  equities  in  persomi  other  than 
those  having  a  title  of  record,  it  is  well  es- 
tablished by  an  unbroken  current  of  author- 
ity that  such  possession  and  occupation  must 
be  actual,  open  and  visible;  it  must  not  be 
equivocal,  occasional  or  for  a  special  or  tem- 
porary purpose;  neither  must  it  be  consist- 
ent with  the  title  of  the  apparent  owner  of 
record.  All  the  cases  agree  that  notice  will 
not  be  imputed  to  a  purchaser  except  where 
it  is  a  reasonable  and  just  inference  from 
visible  facts ;  and  these  can  only  exist  wherp 
there  is  an  exclusive  possessioii^  actual  -and 
distinct,  and  manifested  by  such  acts  ot 
owneiEship  as  would  naturally  be  observed 
and  known  by  others,"  1  Warvelle  on  Ven- 
dors, I  271. 

[2]  The  argument  that  the  Boaring  Creek 
Lumber  Company  had  notice  of  the  King 
dalm  before  it  purchased  is  not  tenable,  even 
if  the  fact  asserted  is  true.  That  company 
is  protected  because  it  is  a  purchaser  of  the 
Totten  title.  Since  Totten  purchased  of 
Middleton's  administrator  without  notice  of 
Bang's  rights,  then  those  who  hold  under 
IMtten  are  protected,  even  if  they  had  no- 
tice. A  purchaser  with  notice  from  a  pur- 
chaser without  notice  is  protected  in  his  ti- 
tle. If  it  were  otherwise  an  innocent  pur- 
chaser ,  might  be  deprived  of  the  benefit  of 
disposing  of  his  estate.  2  Minpr's  Inst.  (4th 
£3d.)  234 ;   13  Enc.  Digest  Va.  &  W.  Va.  589. 

Plaintiffs  urge  that  the  deed  to  Totten,  by 
the  recital  in  it  which  we  have  quoted  above, 
imparted  notice  of  the  King  dalm  to  him 
and  all  who,  hold  under  him.  In  other 
words,  they  say  that  the  deed,  by  the  use  of 
the  words  "the  tract  of  land  being  the  resi- 
due unsold,"   gave  notice  that  there  were 


vended  parcels  within  the  1050  acres  con* 
veyed.  This  recital  surely  imparts  exactly 
the  contrary  sense  to  that  claimed  for  it. 
The  clause  virtually  says  that  none  of  the 
land  within  the  boundary  of  th^  1050  acres 
has  been  sold.  It  indeed  asserts  that  all 
within  the  boundary  was  "unsold." 

The  defendants,  as  parties  boldlng  under 
one  who  was  a  purchaser  without  notice, 
are  protected  against  the  claim  of  plaintiffs. 
The  title  of  defendants  is  not  a  cloud  on 
plaintiffs'  rights;  it  is  the  real  protected  ti- 
tle to  the  land.  Even  were  defendants  not 
protected  on  this  score*  it  woula  seem  that 
plaintiffs  would  be  barred  from  the  relief 
sought  by  reason  of  laches  and  adversary 
possession.  But  it  is  unnecessary  to  discuss 
these  features  of  the  case. 

An  order  will  be  entered  sfflrming  the  de- 
cree 

BBAKNON,  J.,  absent 

(69  W.  Ya.  61) 

JUSTICE  y.  MOOBB. 

(Supreme  Court  of  Appeals  of  West  Vi];ginia. 
March  14.  1911.    Behearing  De- 
nied May  17,  1911.) 

(8yUahu9  Inf  the  Court) 

1,  DETINUS    (I    17*)— FLBAniNO— AlXBQATEOlff 

OF  Value. 

A  declaration  in  detinue  for  sawlogs,  stat- 
ing the  average  value  of  each  and  the  aggregate 
value  of  all,  suffices  as  to  specification  of  value. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent.  Dig.  S§  26-^33 ;   Dec.  Dig.  I  17.*] 

2.  Logs  and  Logoino  (S  3*)^Vbni>ob*b  Idsir. 

A  vendor  of  timber,  severed  from  his  land 
by  the  vendee,  under  a  written  contract,  may, 
in  the  absence  of  a  stipulation  to  the  contrary, 
retain  possession  thereof  to  secure  payment  of 
the  purchase  money,  although  the  title  has  pass- 
ed to  the  vendee,  and  such  right  of  retention  is 
not  relinquished  nor  destroyeo  by  a  clause  in 
the  contract,  saying  the  timber  shall  ^'stand  good 
for  the  purchase  money." 

[E)d.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  |  10;   Dec.  Dig.  |  3.*] 

3.  Chattel   Mobtgaqes    (S   140*)— Yen  dob' a 
Lien. 

If  the  vendee  in  such  case  ezecate  a  deed 
of  trust  upon  the  property  so  sold,  while  it  re- 
mains upon  the  lands  of  the  vendor,  the  ricbt 
of  the  trustee  therein  to  i)oBsession  of  the  timJber 
is  subordinate  to  that  of  the  vendor. 

[Ed.  Note.— For  other  cases.  See  Chattel  Mort- 
gages, Cent  Dig.  IS  237,  238;  Dee.  Dig.  I 
140.*1 

4.  Dbtinub  (I  6*)— Right  o»  Acteion— Sufbi- 

CIENOT   OF   JPOSSESSION. 

If  a  vendor,  having  such  right  of  posses- 
sion, repurchase  the  tioiber  in  consideration  of 
his  claim  for  purchase  moAepr,  after  execution 
of  the  deed  of  trust  and  with  notice  thereof 
and  then  make  deliverv  of  the  samei-  under  a 
contract  of  sale  from  him  to  a  stranger,  at  a 
place  on  his  own  land  or  land  of  another,  under 
a  license  secured  by  him  tot  the  purpose,  and 
thereafter  the  trustee  in  the  deed  of  trust  take 
possession  of  the  same,  such  vendor  has  suffi- 
cient prior  possession  to  enable  him  to  main- 
tain detinue  against  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent  Dig.  §S  5-9;  Dec.  Dig.  §  6.*] 
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5.  DdTNus  (I  B^^TymssfSES—OxjTffiAVDiKQ  r  advertised  them  (or  sale  under  the  deed  of 


Title  in  Thibd  Pcbsoiv. 

A  defendant  in  sn  action  of  detinne  cannot 
set  np,  assLinat  a  plaintiff  whooe  possession  he 
has  wrongfally  invaded  by  ^king  the  property, 
an  ontstanding  title  in  a  third  person,  under 
^hich  he  does  not  claim. 

[E>d.  Note.— For  other  cases,  see  Detinue, 
Cent  Dig.  S  14 ;  Dec  Dig.  S  8.*] 

Brror  to  Circuit  Court,  Logan  County. 

Action  by  W.  B.  Justice  against  J.  M. 
Moore,  trustee.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Lilly  ft  Shrewsbury,  for  plaintiff  in  error. 
Campbell,  Brown  &  Davis,  for  defendant  in 
error. 

POFFENBARGER,  J.  Right  to  the  pos- 
session of  certain  sawlogs  is  the  matter  in- 
volved in  the  Judgment  to  which  this  writ 
of  error  was  obtained. 

W.  ES.  Justice,  by  a  written  contract,  dated 
January  18,  1896,  sold  to  Aaron  Browning  ft 
Co.  certain  poplar  trees,  divided  into  classes, 
according  to  size,  for  determination  of  pur- 
cliase  prices,  which  were  $1  and  $2  per  tree. 
Along  with  the  timber,  he  sold  a  log  cart  at 
the  price  or  $00.  The  last  sentence  in  the 
contract  reads  as  follows:  "The  said  timber 
to  stand  good  for  the  purchase  money  and 
expense.'*  Under  It,  the  Brownings  cut  the 
timber  lind  marketed  a  portion  of  it  In  so 
doing,  they  became  indebted  to  Justice  for 
goods  and  supplies  to  the  amount  of  $300, 
and  the  stumpage  or  price  of  the  timber 
amounted  to  $500.  For  these  two  items, 
amounting  to  $800,  a  note  was  given.  The 
Brownings  also  incurred  indebtedness,  for 
merchandise  and  supplies,  to  the  Standard 
Mercantile  Company,  of  which  tJ.  B.  Buskirk 
was  president  and  manager.  To  secure  this, 
they  executed  a  deed  of  trust  on  the  timber, 
dated  January  15, 1897,  in  which  J.  M.  Moore 
and  Joseph  Anderson  were  m|ide  trustees. 
Having  become  financially  embarrassed  and 
unable  to  complete  their  timber  enterprise, 
the  Brownings,  some  time  In  the  same  year, 
resold  the  timber,  or  relinquished  their 
rights  and  interest  in  it,  to  Justice,  in  consid- 
eration of  what  they  owed  him,  said  to  be 
$500;  payment  of  $300  on  the  note  being 
claimed.  At  this  time  some  of  it  had  been 
rafted  and  sold,  and  the  balance  having  been 
cut  down  lay  in  the  woods  as  felled  trees  on 
the  land  of  Justice.  He  cut  them  up  into 
logs,  216  in  number,  hauled  them  to  the  Guy- 
andotte  river,  at  the  mouth  of  Leatherwood 
creek,  branded  them,  and  put  some  of  them 
over  the  bank  and  Into  the  river,  and  sold 
them  to  Newman  ft  Spanner  along  with  oth- 
er timber,  and  they  measured,  branded,  and 
paid  for  them.  As  to  the  exact  condition  he 
left  them  in,  there  is  some  controversy.  At 
this  juncture  Moore,  the  trustee  in  the  deed 
of  trust,  and  Buskirk  appeared  upon  the 
scene,  claiming  title  to  the  logs  and  right  of 


trust  Thereupon  Justice  brought  this  action 
of  detinue,  regained  possession  of  the  logs  by 
giving  a  bond,  and,  after  some  two  or  three 
abortive  Jury  trials,  a  verdict  and  Judgment 
that  he  retain  possession  thereof.  In  the 
meantime,  Newman  ft  Spanner  were  permit- 
ted by  Justice  to  take  them  under  their  pur,- 
chase  from  him. 

The  demurrer  to  the  declaration,  founded 
upon  alleged  insufficiency  of  specification  of 
the  value  of  the  property,  was  properly  over- 
ruled. The  declaration  demands  216  sawlogs 
of  the  average  value  of  $5.25  and  a  total  val- 
ue of  $1,134.  Gk>od  pleading  in  detinue  re- 
quires specification  of  the  value  of  each  arti- 
cle sued  for.  The  purpose  of  this  is  to  give 
the  defendant  notice  of  what  is  demanded 
of  him.  It  is  not  the  function  of  the  declara- 
tion to  fix  unalterably  the  value  of  the  prop- 
erty, but  only  to  apprise  the  defendant  of 
the  nature  and  amount  of  the  demand.  The 
averment  of  value  in  this  declaration  puts  a 
price  upon  each  log.  It  may  be,  in  some  in- 
stances, too  high,  and  in  others  too  low ;  but 
the  actual  value  is  a  matter  for  determina- 
tion upon  the  evidence.  We  think  the  dec- 
laration sufficient 

The  giving  of  two  instructions,  at  the  in- 
stance of  the  plaintiff,  is  assigned  as  error. 
One  of  these  told  the  Jury  they  should  find 
for  the  plaintiff.  If  they  believed  from  the 
evidence  that  Buskirk,  president  of  the 
Standard  Mercantile  Company,  had  notice  of 
the  contract  for  the  purchase  of  the  timber 
at  the  time  he  took  the  deed  of  trust;  and 
the  other  that  the  plaint!^  could  maintain 
his  action,  if  the  Jury  should  find  the  logs 
had  not  been  put  Into  the  stream  by  him,  in 
pursuance,  of  the  contract  to  sell  them  to 
Newman  ft  Spanner,  at  the  time  at  which 
Moore,  the  trustee,  took  possession  of  them. 

The  first  of  these  two  instructions  proceeds 
upon  the  theory  of  a  right  of  retention  of  the 
possession  of  the  timber  in  the  plaintiflP,  to 
secure  payment  of  his  purchase  money, 
founded  upon  the  clause  in  the  contract  or 
sale,  saying  the  timber  was  to  stand  good 
for  the  purchase  money  and  expense,  notice 
of  which  to  the  mercantile  company,  at  the 
time  it  took  the  deed  of  trust,  is  indicated  by 
some  evidence  adduced.  The  clause  upon 
which  Justice  relies  for  this  claim  is  not  as 
broad  in  its  terms  as.  those  considered  and 
enforced  in  Buskirk  Bros.  v.  Peck,  57  W.  Va. 
360,  50  S.  E.  432,  and  Wlggln  v.  Mankin,  65 
W.  Va.  219,  63  S.  B.  1091.  In  each  of  those 
cases  the  contract  expressly  stated  that  the 
timber  or  lumber  should  not  be  removed  un* 
til  paid  for.  This  clause  says  only  that  the 
timber  shall  stand  good  for  the  purchase 
money.  Right  of  retention  of  possession  is 
not  in  terms  reserved,  and  the  purchasers 
were  allowed  to  remove  and  sell  some  of  the 
timber  without  having  paid  for  it  The  sell- 
possession,  branded,  took  possession  of,  and '  er  also  took  the  promissory  note  of  the  pur- 
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chasers  for  It  This  conduct,  however,  is  not 
Irreconcilable  with  right  of  retention.  His 
release  of  part  of  it  does  not  necessarily  im- 
ply Intent  to  release  the  residue.  Though  the 
lien  clause  does  not  expressly  reserve  right  to 
detain  the  timber  until  paid  for,  the  vendor 
had  such  right  as  long  as  It  remained  upon 
his  land,  under  principles  declared  in  Curtin 
v.  Isaacsen,  36  W.  Va.  301,  15  S.  E.  171.  It 
Is  a  commoB-law  right  in  the  seller,  which 
the  lien  clause  In  the  contract  does  not  re- 
linquish In  express  terms,  nor  by  necessary 
implication.  This  clause  could  have  been  In- 
tended to  secure  to  the  seller  a  lien  in  addi- 
tion to  that  given  by  the  common  law,  one 
continuing  after  removal  from  the  premises, 
and  may  have  been  Inserted  in  the  contract 
for  this  purpose.  Jones  on  Liens,  S  816. 
However  this  may  be,  nothing  in  its  terms 
Indicates  intent  to  abrogate  the  seller's  com- 
mon-law lien.  As  this  timber  was  all  on 
the  premises  of  the  plaintiff  at  the  date  of 
the  execution  of  the  deed  of  trust,  the  right 
created  by  that  Instrument,  as  to  possession, 
was  necessarily  subordinate  to  that  of  Jus- 
tice. By  it  the  trustee  secured  only  such 
right  as  the  vendees  of  the  timber  had  under 
their  contract.  They  may  have  had  title: 
but.  If  so,  they  had  no  right  to  possession, 
and  therefore  could  not  confer  it  upon  the 
trustee,  otherwise  than  subject  to  the  preced- 
ent condition — that  of  payment  of  the  pur- 
chase money  before  removal.  This  Instruc- 
tion was  good,  therefore,  unless  the  direction 
In  it  to  find  for  the  plaintiff  was  Improper 
for  some  reason  other  than  that  based  upon 
the  defendant's  claim  as  to  the  construction 
of  the  contract  between  Justice  and  the 
Brownings. 

Whether  It  Is  bad  for  such  other  reason 
depends  upon  the  inquiry  raised  by  said 
second  instruction,  the  theory  of  which  Is 
that  the  plaintiff  was  not  barred  of  right 
of  recovery  by  reason  of  his  sale  of  the 
timber  to  Newman  &  Spanner.  Though  he 
took  the  timber  back  from  the  Brownings  in 
satisfaction  of  his  claim  for  purchase  money, 
he  could  fall  back  on  his  original  lien  and 
right  of  retention,  If  his  right  as  purchaser 
from  the  Brownings  failed,  and  pass  that 
right  to  Newman  ft  Spanner.  As  to  this 
we  have  no  doubt.  His  purchase  was  sub- 
ject to  the  trust  deed  Hen,  but  his  own  Hen 
prior,  and  his  right  to  possession  superior, 
unless  lost  by  the  sale  to  Newman  &  Spanner. 
But  said  second  instruction  enunciates  the 
principle  that  a  defendant  In  detinue  can- 
not defeat  the  plaiutifTs  action  by  showing 
an  outstanding  title  in  a  third  person,  unless 
he  claims  under  It  As  the  defendant  here 
does  not  claim  under  Newman  ft  Spanner,  but 
only  under  the  Brownings,  he  has  not  con- 
nected himself  with  their  outstanding  title. 
Hence,  if  the  theory  of  the  Instruction  is 
legally  sound,  we  must  ascertain  whether  it 
applies  under  the  circumstances  of  this  case. 
If  the  plaintiff  has  not  had  previous  pos- 
session, but  relies  solely  upon  legal  title  in 


himself,  his  action  may  be  defeated  by  show- 
ing an  outstanding  title  In  a  third  person. 
Under  such  circumstances,  the  question  is 
one  of  title,  pure  and  simple,  and  the  plain- 
tiff, In  order  to  prevail,  must  show  that  he 
has  it  as  in  the  case  of  ejectment  and  im- 
lawful  detainer.  14  Cyc.  248;  6  Ency.  PI. 
ft  Pr.  657.  But,  If  the  defendant  has  ac^ 
quired  his  possession  by  a  wrongful  Inva- 
sion of  the  actual  possession  of  the  plain- 
tiff, then,  under  a  principle  observed  In 
ejectment  and  unlawful  detainer  law,  he  can- 
not prevail  by  showing  outstanding  title  or 
right  in  a  third  person,  unless  he  claims 
under,  or  connects .  himself  with,  It  In  some 
way.  As  to  this  exception  to  the  general 
rule,  there  is  some  conflict  in  the  decisions; 
but  the  decided  weight  of  authority,  as  well 
as  reason,  sustains  it.  14  Cyc  248.  "Where, 
however,  a  plaintiff  in  detinue  has  shown  a 
prior  possession  and  made  out  a  prima  facie 
case,  the  defendant  cannot  defeat  a  recovery 
by  showing  merely  an  outstanding  title  In 
a  third  person,  without  connecting  himself 
therewith."  6  Ency.  PI.  ft  Pr.  657.  See, 
also,  Miller  v.  Jones,  26  Ala.  247;  Hall  ¥. 
Chapman,  35  Ala.  S59;  Gafford  ▼.  Steams, 
51  Ala.  434 ;  Tanner  v.  Allison,  3  Dana  (Ky.) 
422 ;  Townsend  v.  Burton,  24  S.  W.  1069,  15 
Ky.  Law  Rep.  648;  Banking  Oo.  v.  Bank, 
34  Neb.  ©3,  51  N.  W.  596 ;  Calvlt  v.  Cloud.  14 
Tex.  53.  If,  therefore,  the  plaintifF  had  pos- 
session and  was  ousted  thereof  by  the  de- 
fendant, the  case  falls  within  the  exception, 
and  the  title  of  Newman  ft  Spanner  cannot 
be  relied  upon  as  a  defense. 

The  other  members  of  the  court  are  of 
the  opinion  that  the  plaintiff  had  sufficient 
possession  to  claim  the  benefit  of  this  ex- 
ception. His  written  contract  with  Newman 
ft  Spanner  required  him  to  deliver  the  logs 
on  the  banks  of  Leatherwood  creek  and 
Guyandotte  fiver,  there  to  be  measured  and 
paid  for  by  the  purchasers.  He  had  made 
delivery  thereof  at  the  places  designated,  and 
the  purchasers  had  measured,  branded,  and 
paid  for  the  logs.  No  further  obligation 
rested  upon  the  plaintiff,  except  a  duty  to 
roll  the  logs  Into  the  streams.  Whether  they 
were  on  his  land  is  not  shown  by  the  record. 
If  they  were,  his  continued  possession  there- 
of would  seem  to  be  clear,  as  their  presence 
on  his  land  would  Indicate  a  bailment  or 
custody  of  the  same  for  and  on  behalf  of 
his  vendees.  It  seems  to  me  that,  to  make 
out  a  case  of  continued  possession,  he  shoula 
have  shown,  If  he  could,  that  the  logs  were 
still  upon  his  premises.  For  this  omis- 
sion In  the  proof,  I  would  hold  his  posses- 
sion did  not  continue,  and  that  the  further 
requirement  of  the  contract  was  one  of  mere 
service  for  the  purchasers.  In  other  words, 
I  think  his  contract  was  so  far  executed  as 
to  divest  him  of  title,  actual  possession,  and 
right  of  possession,  and  the  service  he  owed 
the  purchasers  had  been  substantially  ];)er- 
formed,  as  nearly  all  the  logs  were  down 
over  the  banks  of  the  streams.    The  other 
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members  of  the  court,  bowever,  think  they 
were  either  upon  land  owned  by  him,  or  land 
which  he  had  the  right  to  use  for  deposit 
thereof,  end  therefore  his  own  land,  for 
the  pur];>ose8  of  this  case,  and,  as  some  of 
the  logs  were  still  on  top  of  the  banks,  he 
was  bonnd  to  bestow  further  labor  upon 
them.  This  conclusion  relieves  said  first 
Instruction  of  the  possible  objection  to  it 
above  noted,  and  also  sustains  the  action  of 
tlie  court  in  giving  the  second,  excluding  the 
defense  of  title  in  Newman  &  Spanner.  My 
own  conclusion  would  render  both  instruc- 
tions bad  and  reverse  the  judgment 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed. 

.  ^^^^^^^^^^ 

(€8  W.  Ya.  7S4) 

CURTIS  et  aL  r.  PINEY  COLLIERY  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1911.    Rehearing  Denied 

May  17,  1911.) 

(SyUahui  ly  the  Court.) 

Mines  and  Minerals  ({  55^— Convetanobs 
—Exceptions. 

A  deed  to  defendants'  predecesson  in  title 
conveyed  to  the  grantees,  with  general  war- 
ranty, "all  the  coal  and  otner  minerals  in,  upon 
and  under'*  a  certain  tract  of  land ;  but  contain- 
ed the  following  exception,  under  which  plain- 
tiffs claim:  "And  said  grantors  reserve  the  top 
vein  of  coal  in  hill  tops  above  mv  dwelling 
house."  Considered  in  the  light  of  all  the  facts 
and  circumstances  known  to  and  surrounding 
the  grantors  at  the  time,  this  exception  shoula 
be  construed  as  applying  to  a  vein  of  coal  then 
existing,  and  of  which  the  grantors  are  shown 
to  have  had  some  knowledge,  and  believed  by 
them  to  exist  in  the  hill  tops  back  of  said 
dwelling,  and  not  to  the  vein  or  seam  of  coal 
in  controversy  then  and  prior  thereto,  some- 
times referred  to  as  the  ^'top  vein,"  and  by 
other  names,  found  some  sixty  or  seventy  feet 
under  ground  at  said  dwelling  house,  and  not  in 
the  hill  tops  back  of  said  dwelling. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {|  153-166;  Dec.  Dig.  { 
55.*1 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  Milton  Curtis  and  others  against 
the  Piney  Colliery  Company  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

File  ft  File,  for  plaintiffs  in  error.  McOin- 
nls  ft  Hatcher  and  Brown,  Jackson  ft  Knight, 
for  defendants  in  error. 

HILIiER,  J.  In  ejectment,  after  plaintiffs 
had  introduced  all  their  evidence,  oral  end 
documentary,  defendant  offering  no  evidence, 
the  court  below  on  its  motion  struck  out  all 
the  evidence  and  directed  a  verdict  for  de- 
fendant, and  to  the  Judgment  of  the  circuit 
court  thereon,  that  plaintiffs  take  nothing  by 
their  action,  they  obtained  a  writ  of  error 
ftom  this  court 

The  property  sued  for,  as  the  declaration 
In  three  counts  alleges,  is  the  "Sewell  seam 
or  vein  of  coal,    •    •    *    now  also  known 


as  and  called  the  No.  5  seam  or  vein  of  coal, 
and  which  ♦  •  •  was  on  the  10th  day  of 
December,  1888,  and  for  many  years  prior" 
thereto  "known  as  and  called  the  top  vein 
or  seam  of  coal,*'  and  which  is  in  and  under- 
lying the  tract  of  land  in  Raleigh  county, 
described  in  the  declaration,  by  metes  and 
bounds,  as  containing  108^  acres,  and  of 
which  it  is  alleged  plaintiffs  were  possessed 
of  an  estate  in  fee  simple  absolute. 

Plaintiffs  and  defendant  have  a  common 
source  of  title,  and  their  respective  rights 
to  the  coal  in  controversy  depend  on  the 
construction  to  be  given  to  the  deed  from 
Amos  Williams  and  Susan  A.,  his  wife,  to 
H.  A.  Gray,  and  others,  trustees,  dated  De- 
cember 10th,  1888,  whereby,  for  the  consid- 
eration therein  expressed,  the  grantors  grant-> 
ed  unto  the  grantees  with  general  warranty, 
*'all  the  coal  and  other  minerahi  in,  upon 
and  under"  said  tract  or  parcel  of  land  fur- 
ther described  as  ''containing  by  recent  sur- 
vey 108V&  acres,  and  known  on  the  plat  of 
the  lands  of  the  CL  C  C.  Ij^  Association  as 
No.  6,  and  bounded,"  as  described  in  the 
declaration.  After  this  grant  the  deed  con- 
tains this  exception  or  reservation:  ''And 
said  grantors  reserve  the  top  vein  of  coal  in 
hill  tops  above  my  dwelling  house."  By  a 
subsequent  clause  in  the  deed  the  usual  min- 
ing rights  are  also  granted  to  said  second 
parties. 

Plaintiffs  claim  the  coal  excepted  or  re- 
served in  said  deed,  by  a  subsequent  deed 
from  said  Susan  A.  Williams,  widow,  and 
Elsie  W.  Williams,  sole  heir  of  said  Amos 
Williams,  deceased,  dated  March  10th,  1904, 
granting  unto  each  of  them,  with  general 
warranty,  a  one-half  undivided  interest,  be- 
ing all  the  right,  title  and  interest,  both  legal 
and  equitable,  to  the  said  tract  of  land,  de- 
scribed as  in  said  declaration,  excepting 
therefrom,  however,  "a  part  of  the  coal  and 
other  minerals  as  heretofore  conveyed  to 
H.  A.  Gray,"  of  record  in  said  Raleigh  coun- 
ty, in  Deed  Book  '*J,"  page  841.  Defendants 
by  mesne  conveyances  have  derived  title  to 
the  coal  and  mining  rights  granted  to  said 
Gray  and  others,  trustees. 

Counsel  for  plaintiffs  have  in  their  brief 
argued  elaborately,  with  copious  citations  of 
authorities,  the  question  of  plaintiffs'  reme- 
dy by  ejectment;  also  the  question  whether 
the  clause  in  the  deed  of  December  10th, 
1888,  reserving  "the  top  vein  of  coal  in  hill 
tops  above  my  dwelling  house,"  should  be 
construed  as  an  exception  or  a  reservatioa 
Defendants'  counsel  concede  the  remedy,  and 
admit  that  the  so  called  reservation  should 
be  construed  as  an  exception.  So  we  need 
not  trouble  ourselves  for  the  purposes  of 
this  case  with  these  questions.  Indeed,  we 
think,  there  can  be  no  doubt  as  to  the  reme- 
dy by  ejectment;  nor  as  to  the  pnq;)08ition 
that  the  reservation  in  the  deed,  iMroperly 
construed,  is  an  exception. 


*FOr  other  cases  see  same  topto  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  4  Rep'r  Indexes 
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So  we  bave  but  the  one  queBtion,  what 
was  excepted  from  the  grant?  Was  it,  as 
plaintiffs  claim,  the  Sewell,  or  No.  6  seam, 
described  in  the  declaration,  or,  as  defend- 
ants contend,  some  other  vein  actually  ex- 
isting or  believed  by  the  grantors  at  the  time 
to  exist  "In  the  hill  tope  above  my  dwelling 
house"? 

Plaintiffs'  contention  and  theory  is  that 
on  and  prior  to  the  date  of  the  deed,  in  the 
vicinity  of  this  Ifind,  there  was  but  the  one 
seam  or  vein  of  coal  known  and  recognized 
as  the  top  vein  or  seam,  namely,  the  one 
now  in  controversy,  from  four  to  five  feet  In 
thickness,  and  that  this  seam  or  vein  of 
necessity  must  have  been  the  one  referred 
to,  and  excepted  in  the  grant  of  1888.  The 
evidence,  however,  shows  tlut  this  seam  had 
then  been  opened  on  the  William  Warden 
land  adjoining  the  Williams  tract  on  the 
south,  and  within  about  three  hundred 
yards  of  his  South  West  line,  at  an  eleva- 
tion of  about  123.19  feet,  an  outcrop  there- 
of also  appearing  In  a  little  branch  or  stream 
of  water  traversing  both  tracts  from  North 
Bast  to  South  West,  about  a  hundred  yards 
north  of  the  first  opening,  at  an  elevation  of 
abofnt  117.19  feet,  and  also  at  one  or  two 
other  places  within  a  mile  or  so  of  the  Wil- 
liams tract  as  early  as  the  year  1889,  and 
which  seam  was  also  referred  to  by  various 
names,  *'McNamee  Seam;*'  '*Top  Seam;" 
"Cppear  Seam;"  "Warden  Seam;"  "Bill 
Warden  Ck)al  Bank,"  &c.  These  coal  banks 
had  never  up  to  the  date  of  the  deed  been 
worked,  except  in  a  small  way  for  local  and 
domestic  'Use.  The  evidence  further  shows 
that  this  seam  of  coal  does  not  exist  In 
the  hill  tops  back  of  the  dwelling  house. 
The  hill  iopB  are  there,  but  the  seam  of  coal 
is  not  found  present  It  was  found,  how- 
ever, before  the  deed,  at  the  bore  hole 
south  of  the  house,  and  a  little  north  of 
Warden' s  line  at  about  the  depth  of  thirteen 
feet,  and  later  at  the  house,  situated  two  to 
three  thousand  feet  north  of  the  opening  on 
the  William  Warden  land,  at  an  elevation 
of  149.34  feet,  and  at  a  depth  below  the 
house  of  from  sixty  to  seven^  feet,  and  at 
an  increased  depth  as  you  go  north  and 
Qorth  east  on  adjoining  lands. 

But  notwithstanding  the  existence  of  these 
physical  facts  respecting  the  location  of  the 
Sewell  or  No.  5  seam,  it  is  insisted  that  that 
seam,  must,  in  the  light  of  the  surrounding 
facts  and  circumstances,  by  proper  construc- 
tion, be  regarded  as  the  subject  matter  of 
the  exception  in  the  deed,  even  though  to 
do  so  requires  us  to  wholly  disregard  the 
words  of  description  therein,  "in  the  hill 
tops  above  my  dwelling  house."  Many  deci- 
sions are  dted  and  relied  on,  and  rules  of 
construction  invoked  in  able  and  exhaustive 
briefs  of  learned  counsel  pro  and  con  this 
prc^DEltioA.  Included  among  the  cases  dted 
is  our  own  case  of  Armstrong  y»  Ross,  61 
W.  Va.  38,  66  S.  B.  895,  which  plaintiffs' 
counsel  regard  as  decisive  of  the  case  at  bar. 


But  the  view  we  take  of  the  documentary 
and  oral  evidence  does  not  require  us  to 
here  examine  the  many  decisions  dted,  or 
to  apply  all  the  various  rules  of  construction 
relied  on. 

The  general  rule  to  be  observed  In  con- 
struction of  deeds  as  of  all  other  contracts, 
and  which  we  think  Is  the  only  rule  we 
need  observe  In  disposing  of  this  case,  is 
that  in  construing  a  deed  the  object  is  to 
ascertain  the  Intention  of  the  makers,  as 
gathered  from  the  language  used,  and  the 
general  purpose  and  scope  of  the  Instrument 
in  the  light  of  the  surrounding  circumstanc- 
es, and  when  such  intention  clearly  appears 
by  giving  the  words  their  natural  and  ordi- 
nary meaning  technical  rules  of  construction 
will  not  be  Invoked  to  defeat  it  Citation  of 
authority  for  this  proposition  seems  wholly 
unnecessary,  but  we  cite  Uhl  v.  Railroad 
Co.,  51  W.  Va.  107,  point  6,  41  8.  &  340; 
McDougal  V.  MusgravOb  46  W.  Va.  509,  point 
2,  33  S.  E.  281;  17  Am.  &  Bng.  Ency.  Law 
(2d  Ed.)  7 ;  Devlin  on  Deeds  (2d  Ed.)  H  837. 
850;  Preston  v.  White,  57  W.  Va.  280,  283, 
50  S.  E.  236. 

If  we  could  view  the  evidence  as  counsel 
for  plaintiffs  view  it,  there  would  be  great 
force  in  their  argument  that  in  construing 
the  deed  here  and  applying  the  exception  to 
the  subject  matter  we  should  reject  die  de- 
scription "in  the  hill  tops  above  my  dwell- 
ing." They  assume  that  the  Sewell  seam,  as 
then  exposed  on  the  William  Warden  land, 
in  the  light  of  the  surrounding  facts  and  dr- 
cumstances,  was  necessarily  the  subject  of 
that  exception,  and  the  only  seam  or  vein 
to  which  the  parties  could  have  had  refer- 
ence in  the  execution  of  the  deed.  But  we 
cannot  so  view  the  evidence.  We  cannot 
view  the  words  of  description,  which  we  are 
asked  to  reject  otherwise  than  as  having 
great  force.  While  it  Is  true  the  Sewell  seam 
was  sometimes  referred  to  as  the  top  seam,. 
it  does  not  follow  that  that  was  the  seam  In* 
tended  to  be  excepted.  It  is  practically  con* 
ceded  that  the  grantors  must  have  thought 
that  the  top  seam  intended  to  be  excepted, 
and  described  as  located  **id  the  hill  tops 
back  of  my  dwelling*'  actually  existed  there, 
else  they  would  not  in  the  deed  have  located* 
it  there.  But  it  is  said  that  in  this  supposi- 
tion they  were  evidently  mistaken,  and  a» 
they  call  for  the  "top  vein"  in  their  excep* 
tion  the  parties  must  have  had  in  mind  the 
Sewell  seam,  or  the  vein  of  coal  exposed  oit 
the  Warden  and  other  lands  in  that  vldnlty, 
a  seam  now  shown  to  be  from  sixty  to  sev* 
enty  feet  l>elow  the  surface  at  the  dwelling 
houses  and  at  a  still  greater  depth  under  the 
hill  tops  back  of  tb^  house.  The  evidence, 
however,  also  disdoaes  the  fact  that  there- 
is  and  then  was  a  vein  of  coal  answering 
more  or  less  aecurately  the  description  in 
the  deed,  located  In  the  hlU  tops  above  the- 
dwelling  house,  at  or  below  a  small  sulphur 
spring,  at  an  elevation  of  about  five  feet 
above  the  bottom  sill  of  tiie  house  and  at  a. 
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distance  of  from  three  to  four  hundred  feet 
therefrom,  and  about  fire  and  a  half  Inches 
thick,  and  which  has  been  found  cropping 
out  at  one  or  two  other  points.    It  is  argued 
by  counsel,  however,  that  the  evidence  shows 
that  this  small  Insignificant  vein  had  not 
then  been  discovered,  and  was  unknown  to  the 
grantors,  prior  to  or  at  the  date  of  the  deed, 
and  that  it  cannot  be  assumed  the  parties 
were  contracting  with  reference  to  a  vein  or 
seam  of  coal  unknown  to  them.     For  this 
proposition  Armstrong  v.  Ross,  supra,  is  cited 
and  relied  upon.    That  decision  would  be  in 
point  if  the  facts  were  as  assumed.    Aside 
from  the  fact  that  the  description  in  the  deed 
points  to  a  vein  of  coal  in  the  hill  tops  above 
the  dwelling,  the  evidence  satisfies  us  that 
the  grantors,  at  the  date  of  their  deed,  did 
have  actual  knowledge  or  belief  in  the  exist- 
ence  of  a  seam  of  coal  in  the  vicinity  of  the 
sulphur  spring.    The  evidence  shows  that  he 
and  others  had  prospected  for  coal  in  that 
vicinity.     Witness  Jeff  Warden  says,  that 
prior  to  the  death  of  Williams,  he  had  been 
at  this  sulphur  spring  a  number  of  times; 
he  could  not  say  how  often.    The  last  time 
he  remembers  to  have  been  there  was  a  month 
or  two  prior  to  the  death  of  Williams.    There 
was  then  "a  space  as  big  as  this  court  room 
of  brush,  and  amidst  the  brush  was  a  spring 
Just  flowing^  out  of  the  hill,  and  they  called 
it  the  sulphur  spring."     When  asked  about 
the  condition  of  the  ground,  with  reference 
to  having  been  prospected  for  coal,  he  says, 
there  was  '*Just  a  little  coal  in  the  mouth,  In 
the  flow  of  the  spring,  that  was  all.".    Frank 
Greer,  another  witness,  referring  to  a  time 
before  the  death  of  Williams,  and  to  the  pros- 
pecting that  had  been  done  for  coal  at  or 
near  this  spring,  says,  that  there  had  been 
some  prospecting   done  there  Just  opposite 
the  spring  on  the  left  hand  side,  but  he  does 
not  know  that  any  coal  was  found  there,  but 
says',  there  might  have  been.    John  Williams, 
a  brother  of  the  grantor,  testifies  that  prior 
to  his  brother's  death  he  and  his  brother  had 
prospected  for  coal  in  the  vicinity  of  this 
spring,  but  he  professes  not  to  have  found 
any  coal  there.    Josiah  Teel  and  Levi  Wil- 
liams, two  other  witnesses  say,  that  after  the 
death  of  Williams  they  were  both  at  this 
sulphur  spring  looking  for  coal;   the  former 
says  this  was  the  next  fall  after  Williams' 
death,  ''that  we  aimed  to  open  up  the  coal 
for  his  wife.**    The  latter  says:    "We  wpnt 
there  to  look  for  coal,*'  and  "found  a  little 
bit."    On  cross-examination  the  former  says, 
that  he  had  never  seen  any  prospecting  done 
there  before  that;  he  had  heard  that  the  wa- 
ter came  off  of  coal,  but  had  never  heard 
that  there  was  coal  back  there.     True  all 
this  evidence  may  not  be  proof  positive  that 
Williams  had  seen  this  coal  at  the  spring; 
but  his  reference  in  the  deed  to  the  existence 
of  coal  in  that  vicinity,  and  the  fact  that  at 
least  one  witness  proved  that  coal  was  ex- 


posed in  the  opening  of  that  spring,  and 
other  witnesses  proved  prospecting  to  have 
been  done  there,  and  that  Williams  was  there 
with  one  or  more  of  these  witnesses  prospect- 
ing for  coal,  we  think  conclusive  of  the  fact 
that  he  at  least  believed  coal  existed  there, 
and  that  the  subject  of  the  exception  in  his 
deed  was  the  vein  of  coal  there,  or  supposed 
to  be  there  when  he  made  the  deed.  Anoth- 
er very  strong  fact  and  circumstance  proved, 
supporting  our  conclusion  is,  that  prior  to 
making  the  deed  the  prospective  purchasers 
bad  made  tests  of  this  and  adjoining  lands 
for  this  Warden  seam  of  coal,  so  called,  and 
that  one,  if  not  more,  of  these  bore  holes 
had  been  put  down  on  the  Williams  land,  the 
first,  already  referred  to,  near  the  south 
western  boundary  line  of  the  Williams  tract, 
and  where  the  Warden  or  Sewell  seam  or 
vein  was  found  at  the  depth  of  some  thirteen 
feet  below  the  surface.  The  proof  is  that 
Williams  himself  was  there  at  that  hole,  and 
knew  that  the  purchaser  was  then  making  a 
test  of  hi9  land  for  that  very  Sewell  seam. 
Other  seams  of  commercial  value  have  since 
been  located  below  the  Sewell  seam,  but  these 
have  not  been  proved  by  actual  test  to  be 
present  under  the  Williams  tract  These  low- 
er veins  of  coal,  the  first  found  some  three 
hundred  feet  below  the  Sewell  seam,  and  oth- 
ers at  still  lower  depths,  had  not  then  been 
discovered  or  worked,  and  it  is  quite  evident 
that  these  lower  veins  wert  not  the  only 
veins  covered  by  the  grant  to  the  grantees 
in  the  deed.  Before  their  purchase  they  test- 
ed the  land  for  the  Sewell  seam.  Williams 
knew  this.  We  must  assume  also  that  he  had 
knowledge  of  the  conditions  existing  about 
the  sulphur  spring,  and  believed  that  a  vein 
of  coal  existed  t!here.  Coal  appeared  in  the 
spring.  The  fact  that  that  vein  is  of  little, 
if  any,  commercial  value  Is  unimportant  If 
that  was  the  vein  excepted,  or  intended  to  be, 
and  we  think  it  undoubtedly  was,  the  excep- 
tion must  be  applied  to  that  vein  as  Its  sub- 
ject matter. 

But  we  cannot  further  detail  the  evidence. 
It  suffices  to  say,  that  after  having  carefully 
read  and  considered  all  the  evidence,  and  the 
many  authorities  cited  and  relied  upon  by 
counsel,  we  have  concluded  that  the  Judg- 
ment below  was  clearly  right,  and  should  be 
affirmed,  and  it  will  be  so  ordered. 

BRANNON,  J.,  absent. 

056  N.  C.  213) 

TOUNT  et  al.  v.  SBTZER. 

(Supreme  Court  of  North  Carolina.     May  U, 

1911.) 

1.  INJUNCTION    (I   16*)— AdEQUACT    OF  LEQAL 

tlEMEDY— Sale  of  Personal  Pbopebtt. 
As  a  rule,  an  injunction  will  not  Issue  to 
restrain  the  sale  ol  personal  property,  when  it 
can  be  recovered  in  a  legal  action. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  15;   Dec.  Dig.  |  16.*] 
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2.  Injunction  (|  12*)  — Right  to  Relief^ 
Defenses— Commission  or  Act. 

An  injunction  will  not  issue  to  restrain  an 
act  which  has  already  been  committed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Gent  Dig.  f  12;  Dec.  Dig.  §  1^.*] 

3.  Injunction  (|  18*)— Adequacy  or  Legal 
Remedy— Insolvency. 

Except  where  made  unnecessary  by  stat- 
ute, an  allegation  of  insolvenc^^  is  necessary  to 
authorize  the  issuance  of  an  injunction  to  re- 
strain the  disposition  of  personalty  if  damages 
would  afford  an  adequate  remedy,  unless  the 
Injury  would  be  irreparable  irrespective  of  in- 
solvency. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  17;    Dec.  Dig.  §  la*] 

4.  il^LEADiNG  (j  37*)— Answer  —  Failubb  to 
Plead  —  Facts  within  Defendant's 
Knowledge. 

Where  defendant  knows  facts  which  would 
relieve  him  from  liability,  it  is  his  duty  to  al- 
lege them,  and,  failing  to  do  so,  the  inference 
most  unfavorable  to  him  may  be  taken. 

[Ed.    Note.— For    other   cases,*  see    Pleading, 
Cent  Dig.  {f  87,  88;    Dec.. Dig.  {  37.*] 

5.  Equity  (|  21*)— Jurisdiction  —  Purposes 
or   Reliet  —  protection    or    Fiduciary 
Rights. 

The  jurisdiction  of  equity  to  restrain  any 
violation  of  fiduciary  obligations  or  equitable 
interests  is  commensurate  with  the  equitable 
remedies  to  enforce  fiduciary  duties;  there  be- 
ing no  legal  remedy. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {§  48,  49;  Dec  Dig.  S  21.*] 

6.  Injunction  (§  18*)— Purposes  or  Relist 
—Violation  or  Fiduciary  Rights. 

Sureties  on  a  guardian^s  bond  having  be- 
come such  upon  an  agreement  that  they  should 
hold  the  proceeds  of  the  sale  of  the  ward's 
lands  for  their  indemnity,  the  land  was  sold, 
and  a  negotiable  note,  secured  by  a  mortgage, 
was  taken  for  the  deferred  payment  A  short 
time  thereafter  the  guardian's  husband  procured 
the  note  and  mortgage  from  her  against  her 
will,  and  turned  it  over  to  defendant,  who 
claimed  to  hold  it  as  collateral  security  for  an 
obligation  of  the  guardian's  husband;  defend- 
ant having  knowledge  that  the  mortgage  and 
note  were  obtained  irom  the  sale  of  the  ward's 
lands.  PlaintifTs  affidavit  jfor  an  injunction 
alleged  that  the  guardian's  husband  was  in- 
solvent, and  that,  If  the  note  was  collected,  the 
bondsmen  would  be  unindemnified,  and  the 
ffuardian  would  not  be  able  to  pay  over  the 
funds  to  the  sureties  as  agreed,  and  that  de- 
fendant is  trying  to  sell  the  note.  It  did  not 
appear  that  the  note  was  beyond  defendant's 
controL  Held,  that  an  injunction  would  issue 
to  enjoin  defendant  from  disposing  of  the  note 
under  the  general  equity  jurisdiction  to  protect 
fiduciary  property,  though  he  was  not  alleged 
to  be  insolvent 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  I  18.*] 

7.  Injunction  (  {  163*)  —  Preliminary  In- 
junction—Continuance TO  Hearing. 

Where  there  is  a  serious  controversy  be- 
tween the  parties  raising  issues  which  must  be 
determined  by  a  jury,  the  restraining  order 
should  be  continued  to  the  hearing. 

[E3d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §S  357--371;    Dec.  Dig.  S  163.*] 

Appeal  from  Superior  Court,  Catawba 
County;  Long,  Judge. 

Action  by  Ora  J.  Yount  and  others  against 
P.  O.  Setzer.  Decree  for  plalntlffis,  and  de- 
fendant appeals.    Aifflrmed. 


The  plaintiffs  are  Ora  J.  Yount,  guardian 
of  Qeorge  Hoke,  and  E.  C.  Bums  and  T.  L. 
Henkel,  sureties  on  the  guardian  bond. 

The  plalntlflFB  allege  in  their  affidavit: 
"That  from  about  30  to  40  days  ago  the 
plaintiff,  Ora  J.  Yount,  applied  to  the  said 
E.  C.  Bums  and  T.  Li.  Henkel  to  become  her 
sureties  upon  a  guardian  bond,  so  that  she 
might  file  a  petition  and  procure  the  sale 
of  some  of  the  real  estate  left  by  her  first 
husband  at  the  time  of  his  death  and  which 
was  inherited  by  her  said  son,  George  Hoke. 
That  said  sureties  agreed  to  become  such  upon 
her  bond  if  she  would  agree  that  the  amount 
which  the  land  would  bring,  less  the  cash 
payment,  should  be  held  by  T.  L.  Henkel, 
one  of  said  bondsmen,  so  that  the  said  bonds- 
men might  be  protected  and  Indemnified 
against  loss  or  defalcation  by  reason  of  their 
suretyship.  That  the  said  Ora  J.  Yount  ac- 
ceded to.  the  terms  of  the  bondsmen,  and 
agreed  that  if  they  would  become  such  that 
the  said  T.  Ii.  Henkel,  one  of  them,  should 
hold  the  proceeds  arising  from  the  sale  of 
the  lands  that  were  to  be  sold,  except  the 
cash  payment,  and  thereupon  the  said  Henkel 
and  the  said  Bums,  said  sureties,  signed 
the  said  tond.  That  immediately  after  the 
said  bond  was  filed  the  plaintiff,  Ora  J. 
Yount,  qualified  as  guardian  as  aforesaid. 
She  filed  a  petition  in  the  superior  court  of 
Iredell  county  and  procured  the  sale  of  a 
portion  of  Ihe  real  estate  left  by  her  said  hus- 
band to  his  son,  George  Hoke,  and  at  such 
sale  one  Lee  Bradford  of  Iredell  county  be- 
came the  purchaser  at  the  price  of  $1,000, 
of  which  amount  the  sum  of  $500  was  paid 
down,  and  the  residue  secured  by  a  note 
and  mortgage — the  mortgage  being  duly  reg- 
istered in  Iredell  county,  the  said  guardian, 
Ora  J.  Yount,  having  first  made  to  the  pur- 
chaser a  deed  to  the  land  in  accordance  with 
the  order  of  the  court  That,  after  said  sale 
was  made,  the  said  Ora  J.  Yount,  guardian 
as  aforesaid,  neglected  turning  over  the  said 
note  and  mortgage  to  T.  L.  Henkel  as  agreed, 
and  that  a  short  time  after  receiving  it,  to 
wit,  about  a  week  or  ten  days  ago,  the  hus- 
band of  the  said  Ora  J.  Yount  procured  said 
note  and  mortgage  from  her,  and  turned  the 
same  over  to  P.  C.  Setzer,  who  now  holds  the 
same,  claiming  that  he  holds  it  as  collateral 
security  or  indemnity  to  himself  on  account 
of  a  transaction  between  said  Setzer  and 
said  C.  J.  Yount,  the  facts  being,  as  affiant 
avers,  that  prior  to  the  time  when  said  note 
and  mortgage  was  turned  over  to  said  Setzer 
by  the  said  C.  J.  Yount  that  said  Setzer  had 
become  surety  for  said  Yount  at  the  bank 
for  a  sum  of  money,  and  the  said  Setzer  re- 
quired that  said  Yount  turn  said  paper  over 
to  him  as  indemnity  as  aforesaid.  That  at 
the  time  said  note  and  mortgage  was  so 
turned  over  said  Setzer  knew,  as  affiant  is 
informed  and  believes,  that  the  same  had 
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been  obtained  by  her  from  the  sale  of  the 
land  of  her  ward,  George  Hoke,  and  that 
the  mortgage  deed  was  taken  back  upon  the 
land  80  sold  by  her  as  guardian.  That  said 
note  and  mortgage  were  not  turned  over  by 
her  voluntarily  to  her  said  husband,  and 
that  she  only  surrendered  it  to  him  after 
she  had  been  Importuned  to  do  so  by  him. 
Affiant  further  avers  that  her  said  husband 
has  become  involved  in  debt  and  is  insolvent, 
and  that  she  is  not  solvent  or  responsible  in 
law,  and  that,  if  said  note  is  collected  and 
the  funds  used  by  the  said  P.  G.  Setzer,  de- 
fendant, the  bondsmen  will  be  compelled  to 
meet  any  defalcation  that  she  may  make, 
and  she  verily  believes  that  she  will  not  be  able 
to  respond  to  her  obligation  and  pay  over 
the  funds  which  have  come  Into  her  hands 
as  guardian  for  her  son.  That  the  said 
Setzer  since  he  has  procured  said  note,  as 
affiant  Is  Informed  and  believes,  has  been  try- 
ing to  sell  and  dispose  of  the  same,  and  is 
claiming  his  right  to  hold  the  same  and 
refuses  to  surrender  the  same,  although  he 
has  been  asked  to  do  so.  That  plaintiffs 
have  commenced  a  dvll  action  In  Gatawba 
superior  court  by  the  Issuance  of  summons 
for  the  recovery  of  the  possession  of  said 
note  and  mortgage."  The  note  referred  to  In 
the  affidavit  was  exhibited  to  the  court,  and 
It  Is  negotiable  and  z^ot  due.  It  Is  payable 
to  the  order  of  Ora  J.  Yount,  and  is  Indorsed 
In  blank  by  her.  The  defendant  filed  an  affi- 
davit, denying  all  the  material  parts  of  the 
affidavit  of  the  plaintiffs,  and,  among  other 
things,  alleges:  *'It  Is  not  denied  that  the 
defendant,  P.  G.  Setzer,  undertook  to  sell 
and  dispose  of  the  note  and  mortgage  here- 
inbefore mentioned,  and  this  defendant  re- 
spectfully showeth  to  the  court  that  before 
the  Issuing  and  serving  of  the  restraining 
order  herein  that  he  had  transferred  and 
assigned  the  said  note  to  the  Flist  National 
Bank  of  the  dty  of  Hickory." 

A  restraining  order  was  Issued,  and  on 
the  return  day  It  was  continued  to  the  final 
hearing,  and  the  defendant  appealed.  The 
defendant  denies  the  right  of  the  plaintiffs 
to  a  restraining  order:  (1)  Because  the  ac- 
tion Is  to  recover  personal  property  and 
there  Is  an  adequate  remedy  at  law.  (2) 
Because  there  Is  no  allegation  that  the  de- 
fendant Is  Insolvent  (3)  Because  It  appears 
that  the  note  was  transferred  before  the 
restraining  order  was  Issued. 

A.  A.  Whltener,  for  appellant  Gounclll 
k  Yount,  W.  A.  Self,  and  a  U  Whltener,  for 
appellees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1,  2]  It  Is  true,  as  contended  by 
the  defendant,  that  ordinarily  the  equitable 
Jurisdiction  of  the  court  cannot  be  Invoked 
to  restrain  the  sale  or  other  disposition  of 
personal  property  when  nn  action  at  law 
may  be  maintained  to  recover  the  property 
(Baxter  t.  Baxter,  77  N.  a  119;  Kistler  v. 


Weaver,  135  N.  C.  391.  47  S.  B.  478),  and  It 
requires  no  authority  to  sustain  the  propo- 
sition that,  if  the  act  has  been  committed. 
It  cannot  be  restrained. 

[3]  It  Is  also  true  that  an  allegation  of 
insolvency  Is  necessary,  except  where  dis- 
pensed with  by  statutt!,  In  cases  where  com- 
pensation In  damages  afford  an  adequate 
remedy.  McKay  v.  Chapin,  120  N.  C.  159, 
26  S.  B.  701 ;  James  v  Markham,  125  N.  C. 
145,  34  S.  B.  241;  Porter  v.  Armstrong,  132 
N.  C.  66,  43  S.  E.  542;  Klstler  v.  Weaver, 
135  N.  C.  388,  47  S.  B.  478. 

We  do  not  think,  however,  that  these  prin- 
ciples are  applicable  to  the  facts  of  this 
case.  The  subject-matter  of  the  controversy 
Is  a  negotiable  Instrument  that  has  not  been 
dishonored,  and.lt  may  be  assigned  to  an 
Innocent  purchaser.  If  so  assigned,  the 
holder  would  become  the  owner  and  could 
enforce  payment  (Revisal  1905,  i  2201,  2206), 
and  the  right  of  the  plaintiffs  to  recover  the 
property  would  be  thereby  defeated;  while 
In  the  ordinary  action  by  the  owner  to  re- 
cover personal  property  a  sale  by  the  de- 
fendant would  not  have  this  effect  It  Is 
also,  if  the  allegations  of  the  plaintiffs  are 
true,  a  trust  fund,  which  belongs  to  the 
ward,  George  Hoke,  and  the  plaintiffs,  who 
seek  to  recover  it,  are  the  guardian  and  the 
sureties  on  her  bond. 

[4]  Nor  does  it  appear  that  the  note  is 
beyond  the  control  of  the  defendant.  He 
says  it  has  been  transferred  and  assigned  to 
the  bank,  but  he  does  not  allege  that  the  as- 
signment was  for  value,  and  there  is  no 
pretense  that  it  was  a  gift  He  knows  the 
facts,  and  it  was  his  duty  to  disclose  them. 
If  he  remains  silent,  we  are  Justified  in  con- 
cluding tliat  his  aiE»lgnment  is  not  beyond 
recall,  and  particularly  when  the  bank  makes 
no  claim  to  the  note.  The  failure  to  allege 
Insolvency  is  not  decisive  of  the  right  to  a 
restraining  order,  although  in  i^iany  cases 
it  is  material.  Railway  v.  Mining  Go.,  112 
N.  G.  662,  17  8.  B.  77.  It  is  no  more  than 
evidence  on  the  question  of  irreparable  in- 
Jury,  and,  if  such  injury  is  shown  without 
proof  of  insolvency,  a  court  of  equity  will 
intervene.  Irreparable  injury  is  frequently 
dependent  on  the  nature  of  the  subject-mat- 
ter. Ghlef  Justice  Marshall,  in  Osborne  v. 
Bank,  9  Wheat  845,  6  L.  Ed.  204,  speaking 
of  the  grounds  on  which  the  Jurisdiction  of 
the  court  of  equity  to  restrain  may  be  plac- 
ed, says:  *'One  which  appears  to  be  ample 
for  the  purpose  is  that  a  court  will  always 
interpose  to  prevent  the  transfer  of  a  specif- 
ic article,  which,  if  transferred,  wiil  be  lost 
to  the  owner.  Thus  the  holder  of  negotiable 
securities,  indorsed  in  the  usual  manner,  if 
he  acquired  them  fraudulently,  will  be  en- 
joined from  negotiating  them,  because.  If  ne- 
gotiated, the  maker  or  indorser  must  pay 
them.  Thus,  too,  a  transfer  of  stock  will  be 
restrained  in  favor  of  a  person  having  the 
real  property  In  the  article.    In  these  cases 
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the  Injured  party  would  have  his  remedy  at 
law.  •  •  •  But  It  is  the  province  of  a 
court  of  equity  in  such  cases  to  arrest  the 
injury  and  prevent  the  wrong.  The  remedy 
is  more  beneficial  and  complete  than  the  law 
can  give.** 

[5,  6]  The  doctrine  is  i^tated  accurately  and 
clearly  in  Pom.  Eq.  Jur.  |i  1839,  1340,  as 
follows: 

"Sec.  1339.  The  Jurisdiction  to  grant  In- 
junctions restraining  acts  in  violation  of 
trusts  and  fiduciary  obligations,  or  in  viola- 
tion of  any  other  purely  equitable  estates,  in- 
terests, or  claims  in  and  to  specific  proper- 
ty, is  really  commensurate  with  the  equi- 
table remedies  given  to  enforce  trusts  and 
fiduciary  duties,  or  to  establish  and  enforce 
any  other  equitable  estates,  interests  or 
claims,  with  respect  to  specific  things,  wheth- 
er lands,  chattels,  securities,  or  funds  of 
money,  or  to  relieve  against  mistake  or  fraud 
done  or  contemplated  with  respect  to  such 
things.  In  all  such  cases  the  question 
whether  the  remedy  at  law  is  adequate  can- 
not arise;  much  less  can  it  be  the  criterion 
by  which  to  determine  whether  an  injunction 
can  be  granted;  for  there  is  no  remedy  at 
law. 

"Sec.  1340.  Among  the  instances  in  which 
equity  will  grant  an  injunction,  preliminary 
or  final,  in  pursuance  of  the  general  doctrine 
as  stated  In  the  foregoing  paragraph,  the 
following  are  some  of  the  most  important, 
and  they  fully  illustrate  and  establish  the 
doctrine  itself,  in  all  its  generality,  and  the 
grounds  upon  which  it  rests:  To  prevent  the 
transfer  of  negotiable  instruments,  at  the 
suit  of  the  defrauded  maker  or  acceptor,  or 
of  the  party  claiming^  to  be  the  true  owner, 
or  who  have 'an  interest  in  them;  or  the 
transfer,  under  like  circumstances,  of  stocks 
or  other  securities  not  strictly  negotiable." 

The  rule  was  applied  in  Caldwell  v.  Stire- 
walt,  100  N.  C.  205,  6  S.  D.  262,  and  a  re- 
straining order  granted,  although  there  was 
no  allegation  of  insolvency.  See,  also,  Manf. 
Co.  V.  Summers,  143  N.  C.  102,  65  S.  E.  522. 

[7]  There  is  a  serious  controversy  in  this 
action  between  the  plaintiffs  and  defendant, 
and  issues  are  raised  which  must  be  settled 
by  a  Jury,  and  under  such  conditions  the  re- 
straining order  should  be  continued  to  the 
hearing.  Hyatt  v.  De  Hart,  140  N.  C.  270, 
52  S.  R  781 ;  Tlse  t.  Hardware  Co.,  144  N. 
O.  507,  57  S.  E.  210. 

Q'he  case  of  Zeiger  v.  Stephenson,  153  N. 
O.  528,  69  8.  B.  611,  in  which  the  same  rule 
is  stated,  is  in  many  respects  like  the  one 
we  have  under  consideration,  but  it  is  chiefly 
valuable  for  the  learned  discussion  of  the 
distinction  between  common  and  special  In- 
junctions by  Justice  Walker* 

We  find  no  error. 

Affirmed. 

HOKB,  J.,  not  sitting. 


(IfiS  N.  C.  4M) 

STATE  T.  BALDWIN, 

(Supreme  Court  of  North  Carolina,     May  11, 

1911.) 

1.  HOICIOTOB    (I    203*)^E}VIDSNCB— "Dyino 

Declabations.*' 

That  statements  of  deceased  may  be  ad- 
mitted as  "dying  declarations,"  they  must  have 
been  made  in  the  expectancy  and  contemplation 
of  impending  death. 

[Ed.  Note.— For  other  cases,  see  Homicideb 
Cent  Dig.  §§  430-437;    Dec.  Dig.  |  203.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2297,  2298.J 

2.  HOICIOIDS     (I     190*)  — BVIDENGB^UllCOM- 

MUNiCATsn  Thbjbats  ov  Deceased. 

Uncommunicated  threats  of  deceased,  ut* 
tered  shortly  before  the  homicide,  tending  to 
show  animosity  towards  defendant  and  a  pur- 
pose to  do  him  serious  bodily  harm,  are  ad* 
missible  in  connection  with  evidence  tending  to 
show  a  killin|^  in  necessary  self-defense,  such 
evidence  tendmg  to  throw  light  on  the  occur- 
rence; evidence  of  such  threats  being  admissi- 
ble under  such  circumstances,  as  well  as  where 
they  tend  to  corroborate  communicated  threats. 

[£>d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  399-413;    Dec.  Dig.  |  190.^] 

3.  HoinCIDS    (I    800*)  —  iNBTBUOnONS— SEIiF- 

Defbnbe. 

The  portion  of  a  chai^  that,  if  defendant 
fought  willingly  at  any  time  up  to  the  fatal 
moment,  it  would  be  the  Jury's  duty  to  convict 
him  of  manslaughter,  erroneous  because,  though 
fighting  willingly,  he  might  be  fighting  right- 
fully m  necessary  self-defense,  was  not  suffi- 
ciently qualified  by  the  concluding  portion; 
there  bemg  no  evidence  that  he  retreated  or 
otherwise  showed  that  he  abandoned  the  fight; 
but  if  you  should  find  that  he  entered  into  the 
combat  unwillingly,  then  you  should  proceed 
to  consider  his  plea  of  self-defense,  to  correct  it* 

[Bid.  Note.— For  other  cases,  see  HomicidSb 
Cent  Dig.  §(  ei4r^32;   Dec.  Dig.  i  300.*] 

Appeal  from  Superior  Court,  Watauga 
County;   Pell,  Judge. 

William  Baldwin  was  convicted  of  man- 
slaughter, and  appeals.  Reversed,  and  new 
trial  ordered. 

1m  D.  Lowe  and  T.  A.  Love,  for  appellant 
Atty  Gen.  Bickett  and  Qeo.  L.  Jones,  AssL 
Atty.  Qen.,  for  the  State. 

PER  CURIAM.  On  a  former  appeal  in 
this  cause,  the  prisoner  having  been  convict- 
ed of  murder  in  the  first  degree,  it  was  held 
that  the  testimony  as  it  then  appeared  of 
record  did  not  Justifjr  such  a  verdict,  and  a 
new  trial  was  awarded,  with  the  direction 
that  if  the  evidence  was  the  same  the  pris- 
oner should  be  tried  on  the  question  of  his 
guilt  or  Innocence  of  the  crime  of  man- 
slaughter. State  r,  Baldwin,  152  N.  0.  822, 
68  S.  E.  148,  where  the  facts  are  very  fully 
reported.  This  opinion  having  been  certi- 
fied down,  and  the  evidence  relevant  to  the 
inquiry  being' substantially  the  same  as  that 
received  on  the  former  trial,  the  case  was 
submitted  on  the  issue  as  indicated,  and  de- 
fendant, having  been  convicted  of  man- 
slaughter, again  appeals,  assigning  errors 
committed  on  the  second  trial. 

[1]  It  was  urged  that  the  court  improperiy 
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ezdnded  rdefrant  statements  of  the  de- 
ceased, tendlnir  to  support  the  plea  and  claim 
of  self-defense  on  the  part  of  t^e  prisoner, 
the  same  having  been  oifered  as  dying  dec- 
larations; but  It  Is  essential  to  the  admis- 
sibility of  such  statements  that  they  be  made 
in  the  expectancy  and  contemplation  of  im- 
pending death,  and  we  concur  with  liis  honor 
in  the  Yiew  that  the  facts  as  they  now  ap- 
pear of  record  do  not  establish  the  condi* 
tlons  required. 

[2]  It  was  insisted,  farther,  that  his  honor 
made  an  erroneous  ruling  in  excluding  evi- 
dence of  certain  uncommunicated  threats  of 
the  deceased,  uttered  shortly  before  the  homi- 
cide, tending  to  show  animosity  towards  the 
prisoner,  and  a  purpose  to  do  htm  s^ous  bodi- 
ly harm.  It  is  now  generally  recognized  that 
In  trials  for  homicide  uncommunicated  threats 
are  admissible,  where  they  tend  to  corrobo- 
rate threats  which  have  been  communicated 
to  the  prisoner;  second,  where  they  tend  to 
throw  light  on  the  occurrence  and  aid  the 
^ry  to  a  correct  interpretation  of  the  same, 
and  there  Is  testimony  ultra  suf&dent  to 
carry  the  case  to  the  Jury,  tending  to  4iow 
that  the  killing  may  have  been  done  from  a 
principle  of  self-preservation,  or  the  evi- 
dence is. wholly  drcnmstantial,  and  the  char- 
acter of  the  transaction  is  in  doubt.  Tnr- 
pln's  Case,  77  N.  G.  473,  24  Am.  Bep.  455 ; 
State  V.  Mclver,  125  N.  G.  645,  84  6.  E.  43^; 
Horhigan  &  Thompson,  Self-Defense,  p.  927; 
Stoles'  Case,  63  N.  Y.  164,  13  Am.  Bep.  482; 
Holler  V.  State,  37  Ind.  57,  10  Am.  Bep.  74 ; 
Cornelius  v.  Commonwealth,  54  Ky.  539. 
In  the  present  case,  while  there  was  evi- 
dence on  the  part  of  the  state  tending  to 
show  that  the  prisoner  fought  wrongfully 
and  killed  without  necessity,  there  Is  testi- 
mony on  his  part  tending  to  show  a  homi- 
cide in  his  necessary  self-defense,  and  the 
proposed  evidence,  tending  as  it  did  to  throw 
light  upon  the  occurrence,  should  have  been 
received. 

[9]  The  prisoner  excepts,  further,  that  his 
honor  charged  the  Jury  in  part  as  follows: 
"Now,  gentlemen  of  the  jury,  I  repeat,  if 
you  should  find  that  he  fought  willingly  at 
any  time  up  to  the  fatal  moment.  It  would 
be  your  duty  to  convict  the  defendant  of 
manslaughter,  there  being  no  evidence  that 
he  retreated  or  otharwlse  showed  that  he 
abandoned  the  fight;  but,  if  yon  should 
find  that  he  entered  Into  the  combat  un- 
willingly, then  you  should  proceed  to  con- 
sider his  plea  of  self-defense."  In  Garland's 
Case,  138  N.  a  675-673,  50  S.  B.  853,  854, 
the  court  said:  "It  Is  the  law  of  this  state 
that,  where  a  man  provokes  a  fight  by  un- 
lawfully assaulting  another,  and  in  the  prog- 
ress of  the  fight  kills  his  adversary,  he  will 
be  guilty  of  manslaughter  at  least,  though  at 
the  precise  time  of  the  homicide  it  was  neces- 
sary for  the  original  assailant  to  kill,  in  or- 
der to  save  his  own  life"   (citing  Foster's 


(Mminai  Law,  p.  .276);  hut  authority  does 
not  Justifjr  the  i>osltlon,  as  contained  In  the 
excerpt  from  his  honor's  charge,  "That  if 
he  fought  willingly  at  any  timcf  up  to  the 
fatal  moment.  It  would  be  your  duty  to  con- 
vict of  manslaughter."  This  would  be  to 
Inculpate  a  man  who  fought  willingly,  but 
rightfully,  and  in  Ills  necessary  self-de- 
fense. True  the  concluding  portion  of  the 
statement  would  seem  to  qualify  the  posi- 
tion to  some  extent,  but  not  suflldently  so  to 
correct  it,  and  in  a  case  of  this  Importance, 
and  as  a  matter  goes  back  for  another  hear- 
ing, we  have  considered  it  best  to  advert  to 
the  error. 

For  the  reasons  stated,  we  think  the  pris- 
oner is  entitled  to  have  his  cause  tried  be- 
fore another  jury,  and  it  Is  so  ordered. 

Venire  de  novo. 


(155  N.  a  sot) 

JINKINS  et  ux.  v.  NORFOLK  ft  a  RY.  CO. 

et  aL 

(Snpieme  Court  of  North  Carolina.    May  U, 

1911.) 

1.  Bailboaob  (I  327*>— CBOssiifos— Duty  to 

Look  and  Listen. 

It  is  the  duty  of  one  approaching  a  rail- 
road crossing  to  look,  listen,  and  take  every 
reasonable  precantlon  to.  avoid  a  collision. 

[Ed.  Note.— For  other  oases,  see  I^ailroads, 
Cent.  Dig.  {$  1043-1056;  Dec.  Dig.  {  327.*] 

2.  Railroads   (|   312*)— Cbossinos— Signals 
FBOM  Trains. 

It  is  a  railroad  engineer's  duty  to  blow  his 
whistle  or  ring  his  bell  at  a  reasonable  distance 
from  a  crossing,  to  warn  those  approaching  the 
crossing  with  a  view  to  passing  over  the  tracks. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  988-1003;   Dec  Dig.  S  312.*] 

3.  Railroads  (|  348*)— Obossino  Accidents 
— oontributobt  nsoliobncb— sufficienct 

.  or  Evidence. 

In  an  action  against  a  railroad  for  inju- 
ries to  one  whose  horse  was  frightened  by  a 
train  at  a  crossing,  evidence  Held  insnfiicient 
to  show  contributory  negligenes  on  plaintiffs 
part 

[Eld.  Note.— For  other  cases,  see  Railroads, 
C^t.  Dig.  U  1138-1150;  Dec  Dig.  |  348.*] 

4.  Railroads  (I  360*)— Opebation— Pbbson- 

AL  INJUBIES— frightening    StOCK. 

A  railroad  is  not  liable  for  injuries  receiv- 
ed from  horses  becoming  frightened  on  a  high* 
way  at  the  mere  sight  of  trains,  or  the  noises 
necessarily  incident  to  the  running  of  trains 
and  the  operation  of  the  road. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  S§  1241-1244;  Dec  Dig.  8  360.*} 

Appeal  from  Superior  Court,  Lenoir  Coun« 
ty;   Justice,  Judge. 

Action  by  J.  F.  Jlnklns  and  wife  against 
th^  Norfollc  &  Southern  Railway  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    No  error. 

The  action  was  brought  to  recover  dam- 
ages for  alleged  negligence  in  frightening 
the  feme  plaintiff's  pony,  whereby  she  was 
thrown  from  a  buggy  and  injured.  The  usu- 
al Issues  were  submitted  and  answered  In 


*For  other  cases  see  same  toplo  and  seotton  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No>  Series  ii  Rep'r  Indexes 
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favor  of  the  plaintiff,  and  her  damages  as- 
sessed at  $500. 

Rouse  &  Land,  for  appellants.  Emmett 
Wooten  and  Murray  Allen,  for  appellees. 

BROWN,  J.  The  feme  plaintiff  was  driv- 
ing in  a  buggy  with  her  father,  and  as  they 
approached  within  10  or  12  feet  of  Mcllwaln 
street  crossing,  for  purpose  of  passing  over 
the  defendant's  track,  an  engine  and  train 
rushed  over  the  crossing  and  badly  fright- 
ened the  pony,  causing  him  to  swerve  sud- 
denly and  throw  the  feme  plaintiff  from  the 
buggy,  injuring  her. 

The  motion  to  nonsuit  presents  two  ques- 
tions: 

(1)  Is  there  any  evidence  of  negligence? 
The  evidence  of  plaintiff,  as  well  as  of  her 
father,  appears  to  be  quite  positive  that  the 
engineer  gave  no  signal,  either  by  bell  or 
whistle,  as  he  approached  the  crossing.  The 
plaintiff  states  that  she  listened  and  could 
have  heard  the  signal  of  an  approaching 
train,  but  that  none  was  given.  The  plain- 
tiff's father  says  with  equal  positiveness  that 
no  signal  was  given,  no  whistle  blown,  or  bell 
rung,  but  that  train  ran  on  the  crossing  with- 
out warning. 

[1,  2]  It  has  been  repeatedly  held  in  this 
state  that  It  Is  the  duty  of  a  person  approach- 
ing a  railroad  crossing  to  look,  listen,  and  to 
take  every  reasonable  precaution  to  avoid 
collision;  and  that  it  is  likewise  the  duty 
of  the  engineer  to  blow  his  whistle  or  ring 
his  bell  at  a  reasonable  distance  from  the 
crossing,  in  order  to  enable  travelers  ap- 
proaching the  crossing,  for  the  purpose  of 
passing  over  the  tracks,  to  avoid  danger. 
Gilmore  v.  Railroad,  115  N.  G.  657,  20  S.  E. 
371;  Hinkle  v.  Railroad,  109  N.  C.  472,  13 
S.  B.  884,  26  Am.  St.  Rep.  581;  Russell  v. 
Railroad,  118  N.  C.  1098,  24  S.  E.  512 ;  Butts 
V.  Railroad,  133  N.  C.  82.  45  S.  E.  472. 

[3]  (2)  Does  the  evidence  introduced  by 
the  plaintiff  make  out  a  case  of  contributo- 
ry negligence?  This  evidence.  If  taken  to  be 
true,  establishes  that  when  she  turned  into 
Mcllwaln  street  the  view  of  all  that  part 
of  the  track  from  whence  the  train  approach- 
ed was  entirely  obstructed  by  a  building  75 
yards  long  and  situated  within  25  feet  of 
the  track,  so  that  neither  she  nor  her  father 
could  see  the  train ;  that  both  looked  up  and 
down  the  track  at  the  last  available  point; 
that  the  pony  was  gentle,  and  they  were  driv- 
ing very  slowly;  that  the  pony  saw  the  train 
first  when  within  10  feet  of  the  track  and 
swerved  suddenly  and  threw  plaintiff  out 
The  evidence  is  positive  and  unequivocal  that 
the  plaintiff  and  her  father  looked  for  ap- 
proaching trains  at  the  last  available  moment 
before  approaching  the  track. 

It  was,  of  course,  plaintiff's  duty,  as  well 
as  that  of  her  father,  who  was  driving  the 
pony,  to  listen  for  approaching  trains,  and 


especially  so  as  the  view  of  the  track  was  ob- 
structed by  the  house.  After  reading  their 
evidence,  ^e  do  not  think  that  the  infer* 
ence  is  necessarily  to  be  drawn  from  it  that 
they  did  not  listen  for  the  train  signal.  On 
the  contrary,  from  many  of  the  answers,  It 
would  seem  that  the  plaintiff  listened  for 
train  signals  and  Is  positive  none  were  giv- 
en. While  the  plaintiff's  evidence  upon  this 
phase  of  the  case  is  not  as  dear  as  it  should 
have  been  made,  we  do  not  think,  as  matter 
of  law,  a  motion  to  nonsuit  could  have  been 
properly  sustained,  upon  the  ground  that,  in 
any  view  of  it,  the  plaintiff  contributed  by 
her  own  negligence  to  her  Injury. 

[4]  It  is  tnie,  as  contended  by  defendant, 
that  a  railroad  company  is  not  liable  for  in- 
juries received  from  horses  becoming  fright- 
ened upon  a' highway  at  the  mere  sight  of 
its  trains,  or  the  noises  necessarily  incident 
to  the  running  of  the  train  and  the  operation 
of  the  road.  8  Elliott,  R.  R.  1264,  and  cas- 
es cited.  But  the  basis  of  plaintiff's  cause 
of  action  is  the  negligence  of  the  defendant 
in  failing  to  give  a  signal  In  reasonable  time 
to  warn  her  of  the  approach  of  its  train  to 
a  public  crossing.  If  it  had  been  given,  she 
avers  she  would  have  heard  It  and  stopped, 
before  getting  in  such  dangerous  proximity 
to  the  track,  and  thereby  avoided  injury. 

Taking  the  evidence  as  a  whole,  we  think 
the  case  was  properly  submitted  to  the  jury 
in  a  charge  which  followed  the  settled  de- 
cisions of  this  court 

No  error. 


(155  N.  C.  219) 

COMMISSIONERS     OF     LEXINGTON     T. 

-ETNA     INDEMNITY    CO.     OF 

HARTFORD,  CONN.,  et  aL 

(Supreme  Court  of  North  Carolina.     May  11, 

1911.) 

1.  InDEMNITT    (i    14*)  —  CONCLUSIVENEBS    OF 

Judgment. 

Generally,  in  an  action  for  Indemnity, 
brouffht  by  one  held  liable  for  negligence,  for 
whicn  another,  as  between  themseTves,  is  pri- 
marily liable,  the  judgment  in  the  action  against 
the  party  indemnified  ia  evidence  of  his  lia- 
bility, and,  when  notice  to  defend  was  given 
the  mdemnitor,  of  the  amount  of  damages;  but 
it  does  not  establish  which  of  the  wrongdoers 
is  primarily  liable. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  ft  41;   Dec  Dig.  S  14.*] 

2.  iNDEMwiTT  (I  14*)~JuDQicBNT  —  Conclu- 
siveness. 

In  an  action  by  a  municipality  on  an  in- 
demnity bond,  given  by  a  street  contractor,  for 
reimbursement  on  account  of  recovery  by  a 
pedestrian  who  fell  into  an  unguarded  excava- 
tion, judgment  in  the  pedestrian's  suit  estab- 
lished the  contractor's  primary  liaoilitv,  as 
well  as  the  town's  liability,  where  such  primary 
liability  is  shown  by  the  record  in  tiuit  suit 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  i  41;    Dec  Dig.  |  14.*] 

3.  Appeal  and  Ebbob  ((  1068*)— Hajimlb8» 
Ebrob— Instbuctions. 

Any  error  in  instructine  that  primary  lia- 
bility for  negligence  claimed  to  be  covered  by 


•For  oCher  cases  see  same  topic  and  lection  NUMBER  in  Dee.  Dig.  St  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea. 
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an  indemnity  bond  should  be  determined  by  the 
bond  was  harmless,  where  such  liability  was 
established  by  the  undisputed  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  §§  4225-4228;  Dec.  Dig.  S 
1068.*] 

4.  Indemnity  (8   8*)— Municipal   Contbao- 

T0B8— Scope  op  Bond. 

A  street  contractor's  bond  to  indemnify 
a  town  against  actions  for  Injuries  to  persons 
&om  causes  under  the  contractor's  control,  or 
for  his  negligence  in  guarding  the  work,  en- 
titles the  town  to  indemnity  against  recovery 
by  a  pedestrian,  injured  through  falling  into  a 
trench  left  unguarded  by  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §{  10-15;   Dec  Dig.  i  &*] 

5.   INDEKNITT    (8    4*)  —  MXTNIOIPAL    CONTBAO- 
TOB8—V AUDIT Y  OP  BOND. 

A  Street  contractor's  bond  to  indemnify  a 
town  against  actions  for  injuries  to  persons 
from  causes  under  the  contractor's  control,  or 
for  his  negligence  in  yarding  the  work»  is  not 
opposed  to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Gent.  Dig.  »  2^-6 ;    Dec  Dig.  f  4.*] 

Appeal  from  Superior  Goart,  Davidson 
County;  W.  J.  Adams,  Judge. 

Action  by  Gommissjoners  of  Lexington 
against  the  ^tna  Indemnity  Company  of 
Hartford,  Connecticut,  and  another.  Judg- 
ment for  plaintiff,  and  defendant  company 
appeals.    Affirmed. 

The  West  Construction  Company  con- 
tracted  with  the  town  of  Lexington  to  do 
certain  work  tn  grading,  paving,  macadamiz- 
ing, and  otherwise  improving  its  streets,  ac- 
cording to  plans  and  specifications  furnished; 
and,  to  secure  the  faithful  performance  of 
the  work  in  a  proper  and  careful  manner,  it 
executed  to  the  town  its  bond  with  the  other 
defendant,  ^tna  Indemnity  Company,  as 
surety,  by  which  it  agreed  to  indemnify  the 
town  and  save  it  harmless  "from  all  suits, 
actions,  proceedings  of  every  name  or  de- 
scription, in  law  or  equity,  brought  against 
the  said  town  or  any  officer  or  officers,  agents 
or  servants  thereof,  for  or  on  account  of 
any  injuries  or  damages  received  or  sus- 
tained by  any  person,  structure  or  property, 
by  pr  from  said  contractor,  his  servants  or 
agents,  and  also  to  indemnify  and  save  harm- 
less the  said  (town)  from  all  suits  or  actions 
for  any  injuries  or  damages  sustained  by  any 
party  or  parties  by  or  from  any  causes  under 
the  control  of  said  contractor  while  in  the 
construction  of  the  streets  or  any  part  there- 
of, or  any  negligence  in  guarding  the  same 
or  by  or  on  account  of  any  act  of  omission 
of  said  contractor  or  his  agents  or  employes.** 
The  construction  company,  while  in  the  pros- 
ecution of  the  work,  caused  a  trench  to  be 
dug  across  a  sidewalk,  and  piled  earth  and 
rocks  near  it,  which  made  it  very  dangerous 
to  the  public  using  the  street,  and  failed  to 
place  lights  or  barriers  around  it,  so  as  to 
warn  pedestrians  and  render  the  use  of  the 
sidewalk  safe. 

G.  M.  Clodfelter,  while  walking  along  the 
sidewalk  at  night,  fell  into  the  excavation 


without  any  negligence  or  fault  on  his  part, 
and  was  seriously  injured.  He  brought  an 
action  against  the  town  and  the  construction 
company,  alleging  substantially  the  foregoing 
facts,  and,  further,  that  he  was  injured  by 
the  negligence  of  the  construction  company 
in  digging  the  trench  and  not  properly  safe- 
guarding it,  and  by  the  negligence  of  the 
town,  in  that  the  latter  did  not  cause  the 
trench  to  be  thus  safeguarded  by  lights  or 
barriers,  in  order  to  prevent  injury  to  per- 
sons passing  along  the  sidewalk.  There  was 
a  recovery  in  that  action  against  the  town 
and  the  construction  company  upon  issues 
and  a  verdict  of  the  jury,  which  found  that 
Clodfelter  had  been  injured  by  the  negli- 
gence of  the  construction  company  and  the 
town,  as  alleged  in  the  complaint;  that 
is,  that  the  construction  company  was 
negligent  in  not  putting  up  lights  or  bar- 
riers at  the  trench  to  prevent  injury  to  pedes- 
trians, and  that  the  town  was  negligent  for 
the  same  reason.  The  jury  assessed  Clod- 
felter's  damages  at  $1 JOO,  and  judgment  was 
entered  upon  the  verdict  for  that  amount, 
which  was  paid  by  the  town.  The  indem- 
nity company  was  duly  notified  of  the  pen- 
dency of  that  action  and  requested  to  come 
in  and  defend  the  same.  Tills  action  was 
brought  against  the  construction  company 
and  the  indemnity  company,  as  its  surety 
upon  their  bond,  to  recover  the  amount  of 
damages  sustained  by  the  plaintiff  and  costs. 
Issues  were  submitted  to  the  jury  and  found 
in  favor  of  the  plaintiff.  Judgment  was 
rendered-  upon  the  verdict  for  the  damages 
assessed,  and  the  defendant  appealed. 

Walser  &  Walser,  for  appellant  Emmery  B. 
Raper,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  As  a  general  rule,  when  indem- 
nity is  sought  by  one  who  has  been  adjudg- 
ed liable  for  damages  arising  from  negligence 
for  which  another,  as  between  themselves,  is 
primarily  liable,  the  judgment  In  the  action 
against  the  former  is  evidence  in  the  action 
brought  for  indemnity  that  the  defendant  in 
the  first  action,  plaintiff  in  the  second,  was 
liable  for  the  damages,  and,  when  notice  has 
been  given  to  defend,  of  the  amount  of  the 
damages  arising  from  the  injury;  but  it  does 
not  establish  which  of  the  wrongdoers  is 
primarily  liable,  unless  that  question  was 
involved  in  the  issue  and  decided.  Mayor 
V.  Brady,  70  Hun,  250,  24  N.  Y.  Supp.  296; 
O.  S.  Nav.*  Go.  V.  C.  T.  Espanola,  134  N.  T. 
461,  31  N.  E.  987.  30  Am.  St.  Rep.  685. 

[2]  But  in  this  case  we  are  of  the  opinion 
that  the  judgment  in  the  first  action  must 
be  given  greater  effect  than  it  would  have 
under  the  ordinary  rule,  as  by  referring  to 
the  record  in  that  case,  which  was  in  evi- 
dence, we  can  see  clearly,  by  reading  the  ver- 
dict in  connection  with  the  pleadings,  tliat  the 
jury  have  found  such  facts  as  establish  the 
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primary  liability  tit  the  West  Constmction 
Company  for  the  iiijnry  to  Olodfelter,  and, 
besides,  the  undisputed  facts  In  this  case 
show  the  same  liability.  The  fticts  are  that 
the  constmction  company  dng  the  trench  and 
failed  to  place  lights  there,  or  to  erect  bar- 
riers around  the  trench,  to  warn  persons 
using  the  walk.  It  was  the  author  of  the 
injury  and  the  principal  wrongdoer.  As  be- 
tween it  and  the  town,  the  latter  has  com- 
mitted no  wrong.  An  illustration  of  the  rule 
wHl  be  found  in  Mayor  r.  Brady,  supra, 
where  It  is  said:  'The  right  to  lay  the  pipe 
carried  with  it  to  the  contractors  the  obliga- 
tion to  so  protect  and  guard  it  as  to  warn 
passers-by,  and  thus  save  them  from  injury. 
Consent  by  a  municipal  corporation  to  a  per- 
son to  do  a  lawful  act  merely  permits  it  to 
be  done  in  a  careful,  prudent,  and  lawful 
manner,  and  when  it  is  performed  in  any 
other  manner,  and  injury  to  third  persons 
ensues,  the  author  of  the  injury  is  liable 
therefor.  Had  the  contractors  performed 
their  full  duty  by  so  guarding  the  pipe  as  to 
warn  trarelers  of  its  presence  on  the  walk, 
there  could  hare  been  no  recovery  in  the  ac- 
tion of  Cruikshank  against  the  city." 

So  in  Port  Jervis  v.  Bank.  96  N.  Y.  550,  it 
was  said:  "It  is  well,  settled  that  a  mu- 
nicipal corporation,  which  has  been  com- 
pelled to  pay  a  Judgment  recovered  against  it 
for  damages  sustained  by  an  individual 
through  an  obstruction,  defect,  or  excavation 
in  the  sidewalk  or  pitreet  of  such  corporation, 
has  an  action  over  against  the  person  who 
negligently  or  unlawfully  created  the  defect 
which  causes  the  injury.  City  of  Bochester 
V.  Montgomery,  72  N.  Y.  67,  and  cases  there 
cited.  This  liability  grows  out  of  the  affirm- 
ative act  of  the  defendant  and  renders  him 
liable,  not  only  to  the  party  Injured,  but  also 
mediately  liable  to  any  party  who  has  been 
damnified  by  his  neglect.  Liability  in  such 
a  case  is  predicated  upon  the  negligent  char- 
acter of  the  act  which  caused  the  Injury, 
and  the  general  principle  of  law  which  makes 
a  party  responsible  for  the  consequences  of 
his  own  wrongful  conduct.  Clark  v.  Fry,  8 
Ohio  St  359  [72  Am.  Dec.  590];  Ellis  v.  Shef- 
field Gas  Co.,  75  Eng.  C.  L.  767.  Consent 
given  by  a  corporation  to  a  citizen  to  make 
an  excavation  in  a  public  street  does  not 
vary  the  rights  or  liabilities  of  the  parties  In 
respect  to  such  a  cause  of  action,  when  It  is 
based  upon  the  wrongful  and  negligent  man- 
ner in  which  the  act  was  done,  apd  not  up- 
on its  unlawfulness.  Upon  receiving  a  li- 
cense from  the  body  authorized  to  grant  it 
to  dig  in  a  street,  the  licensee  Impliedly 
agrees  to  perform  the  act  In  such  a  manner 
as  to  save  the  public  from  danger  and  the 
municipality  from  liability.** 

The'  town  of  Lexington  had  a  right  to  sup- 
pose that  the  construction  company  would 
guard  the  excavation  It  had  made,  so  as  to 
prevent  Injury  to  the  public.  "Under  such 
circumstances,  the  parses  cannot  be  said  to 
be  in  pari  delicto.    It  is  true  that  the  plain- 


tiffs thereby  became  liable  to  the  party  who 
suffered  injury  in  consequence  of  this  neglect; 
but  they  were  under  no  obllganon  to  shield 
the  defendants  from  the  consequence  of  their 
own  omissions.  The  decisions  in  Swansey  v. 
Chace,  16  Gray  (Mass.)  903,  and  other  cases 
above  cited,  fully  sustain  the  position  that  the 
party  which  placed  the  obstruction  in  the  high- 
way cannot  resist  the  claim  of  the  town  to  in- 
demnify for  damages  paid,  on  the  ground  that 
the  neglect  of  the  town  to  remove  the  ob- 
struction contributed  to  the  injury.**  Wo^ 
bum  V.  Bailroad,  109  Mass.  283.  But  more 
to  the  point  is  the  decision  in  the  leading* 
case  of  Lowell  y.  Bailroad,  23  Pick.  (Mass.) 
24,  34  Am.  Dec.  33,  where  the  principle  was- 
thus  stated  and  applied:  "The  distinction  in 
all  ttiese  cases  is  the  same.  The  parties  ar» 
not  in  pari  delicto,  and  the  principal  offender 
is  held  responsible.  This  distinction  is  mani- 
fest in  the  case  under  consideration.  The 
defendants'  agent,  who  had  the  superintend- 
ence of  their  works,  was  the  first  and  prin- 
cipal wrongdoer.  It  was  his  duty  to  see  to- 
it  that  the  barriers  t^ere  put  up  when  the 
works  were  left  at  night;  his  omission  to- 
do  so  was  gross  negligence,  and  for  this  the 
defendants  were  clearly  responsible  to  the 
parties  injured.  In  this  negligence  of  the 
defendants*  agent,  the  plaintiffs  had  no  par- 
ticipation. Their  subsequent  negligence  wa» 
rather  constructive  than  actual.  The  most 
that  can  be  said  of  it  is  that  one  of  their 
selectmen  confided  in  the  promise  of  the  de- 
fendants' agent  to  keep  up  the  barriers;  and 
by  this  misplaced  confidence  the  plaintiffs 
have  been  held  responsible  for  damages  to- 
the  injured  parties.  If  the  defendants  had* 
been  prosecuted,  instead  of  the  town,  ther 
must  have  been  held  liable  for  damages,  and 
from  this  liability  they  have  been  relieved 
by  the  plaintiffs.  It  cannot,  therefore,  be  con- 
troverted that  the  plaintiffs*  claim  is  found- 
ed in  manifest  equity.  The  defendants  are 
bound  in  justice  to  indemnify  them,  so  far 
ns  they  have  been  relieved  from  a  legal  lia- 
bility; and  the  policy  oY  the  law  does  not, 
in  the  present  instance,  interfere  with  the 
claim  of  Justice.  The  circumstances  of  the 
case  distinguished  it  from  those  cases  where 
both  parties  are  in  pari  delicto,  and  one  of 
them^  having  paid  the  whole  damages,  sues 
the  other  for  contribution.'* 

The  case  of  Wdterbury  v.  Traction  CJo.,  74 
Conn.  152,  50  Atl.  3,  presented  facts  very 
similar  to  those  In  this  case,  and  the  court 
held:  "The  primary  cause  of  the  accident 
was  the  act  and  fault  of  the  defendant  In 
taking  down  the  railing  and  failing  to  re- 
store it,  assuming  that  the  defendant  took  It 
down  as  alleged.  As  between  the  plaintiff 
and  defendant,  there  was  no  co-operation  in 
the  act  of  negligence  which  caused  the  In- 
jury. The  plaintiff  did  not  permit  the  de- 
fendsmt  to  leave  the  railing  down.  If  the 
defendant  took  it  down,  it  promised  Implied- 
ly, if  not  expressly,  to  do  so  in  a  way  not  to 
endanger  public  travel  and  to  put  it  up 
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again.  If  it  failed  to  keep  that  promise,  it 
cannot  Justly  charge  the  plaintiff  with  neg- 
ligence, either  in  having  relied  upon  such 
promise  or  in  having  failed  to  compel  Its 
performance.  If  the  defendant  removed  the 
railing  and  left  it  down,  as  alleged,  the  fact 
that  the  plaintiff  had  knowledge  of  the  de- 
fect and  neglected  to  repair  It,  although  it 
had  a  fair  opportunity  to  do  so,  will  not  pre- 
vent a  recovery  in  this  action."  The  subject 
was  discussed  to  some  extent  in  Gregg  v. 
Wilmington,  70  S.  B.  1070,  at  this  term,  and 
the  two  cases,  while  not  precisely  alike,  have 
some  features  In  common. 

The  Jury  in  this  case,  under  the  instruc- 
tions of  the  court,  found  that  the  injury  was 
caused  by  the  negligence  of  the  West  Con- 
struction Company,  and  that,  as  to  Clodfelter, 
the  town  of  Lexington  concurred  in  that  neg- 
ligence; but  that  the  construction  company 
was  primarily  liable*  as  between  it  and  the 
town.  This  is  the  meaning  of  the  verdict, 
when  it  is  read  in  the  light  of  the  evidence 
and  the  charge  of  the  court  So  far  as  the 
liability  of  the  construction  company  to  the 
town  is  concerned,  the  fact  that  the  city  did 
not  guard  against  the  consequences  of  the 
negligent  act  committed  by  the  construction 
company,  by  lighting  the  dangerous  place  or 
erecting  barriers  there,  does  not  prevent  its 
Recovery  against  that  company  for  its  pri- 
mary negligence.  The  original  wrong  which 
caused  the  injury  was  done  by  it,  and  not 
by  the  town,  and,  as  between  the  two,  it  can- 
not be  correctly  said  that  the  town  partici- 
pated in  its  wrong  or  was  codellnquent,  or  a 
Joint  tort-feasor.  If  the  town  was  under  the 
obligation  to  see  that  the  negligence  of  its 
contractor  was  so  guarded  against  as  to  pre- 
vent injury  to  pedestrians,  and  to  take  prop- 
er measures  of  precaution  for  that  purpose, 
before  it  could  recover  from  him  such  dam- 
ages as  it  had  been  compelled  to  pay  to  a 
person  Injured  by  his  negligence,  the  doctrine 
we  have  stated  would  be  of  little  or  no  prac- 
tical value  for  the  protection  or  indemnifica- 
tion of  the  town.  If  the  construction  com- 
pany had  given  proper  warning  to  Clodfelter, 
as  he  approached  the  trench,  by  lights,  or 
had  erected  sufficient  barriers  there  to  pre- 
Tent  his  falling  in  it,  the  accident  would  not 
have  happened,  whether  the  town  had  light- 
ed its  streets  or  not  The  wrong  done  to 
Clodfelter  is,  therefore,  traceable  directly  to 
Its  negligence  in  having  an  unguarded  trench 
In  the  sidewalk.  It  had  promised,  with  its 
surety,  that  the  work  of  construction  should 
be  performed  carefully,  and  that  the  town 
should  be  indemnified  from  "all  suits  against 
it  for  any  injuries  or  damages  sustained  by 
any  person  by  or  from  any  cause  under  Its 
control,  while  in  the  construction  of  the 
streets,  or  any  part  thereof,  or  any  negligence 
In  guarding  the  same,  or  by  or  on  account 
of  any  act  or  omission  of  said  contractor  or 
Its  agents  or. employes."  This  provision  is 
certainly  broad  enough  in  its  terms  to  cover 


this  case,  and  to  mititle  the  plaintiff  to  fofl 
indemnity  from  loss  by  reason  of  the  negli- 
gence of  the  construction  company,  which 
caused  the  injury  to  Clodfelter. 

[3]  The  Judge  may  have  erred  when  he 
told  the  Jury  that  the  primary  liability  of 
the  construction  company  should  be  deter- 
mined by  the  terms  of  the  indemnity  bond; 
but  this  is  not  such  an  error  as  will  vitiate 
the  trial,  for  the  reason  that  it  appears  from 
the  entire  case  and  the  real  facts,  which 
are  not  disputes?  that  the  primary  liability 
did  exist  in  law,  and,  consequently,  that 
the  defendants  are  liable  to  the  plaintiff. 
We  would  grant  a  new  trial  for  this  error, 
if  we  thought  it  was  a  substantial  and  prej- 
udicial one;  but  we  do  not  think  so.  The 
main  question  upon  which  the  case  was  con- 
tested in  the  court  below,  and  in  this  court, 
by  the  defendants,  we  have  decided  against 
them;  and.  If  the  case  should  be  returned 
to  the  court  below  for  another  trial,  the  re- 
sult upon  the  facts  must  inevitably  be  against 
the  defendants.  It  would  therefore  serve  no 
useful  purpose  to  do  so.  In  Cherry  v.  Canal 
Co.,  140  N.  C.  422,  53  S.  £,  188,  HI  Am.  St 
Rep.  850,  Justice  Hoke  thus  states  the  rule 
which  should  prevail  in  such  cases:  ''In  2 
Am.  &  Eng.  Enc.  PI.  &  Pr.  499,  we  find  It 
stated  that  'appellate  courts  deal  with  Judi- 
cial acts,  and  it  would  not  avail  to  reverse 
a  ruling  or  Judgment  correct  on  the  record, 
though  it  may  be  founded  on  an  erroneous 
reason*'  And  again,  in  the  same  volume,  at 
page  500:  'This  system  of  appeals  is  founded 
on  public  policy,  and  appellate  courts  will 
not  encourage  litigation  by  reversitig  Judg* 
ments  for  technical,  formal,  or  other  objec^ 
tions  which  the  record  shows  could  not  have 
prejudiced  the  appellant's  rights.'  The  decid- 
ed cases  in  this  and  other  Jurisdictions  sup- 
port this  position.  In  Butts  v.  Screws,  95 
N.  C.  215,  Ashe,  J.,  for  the  court  says:  *A 
new  trial  v^II  not  be  granted  when  the  ac- 
tion of  the  trial  Judge,  even  if  erroneous, 
could  by  no  possibility  injure  the  appellant' 
See,  also,  Ratliff  v.  Huntly,  27  N.  C.  545; 
Fry  V.  Bank,  75  Ala.  473.  The  rule  also 
finds  support  in  the  case  of  Shackleford  v. 
Staton,  117  N.  C.  73  [23  S.  B.  101]."  The  ver- 
dict and  Judgment,  upon  the  merits  of  the 
case,  were  right  City  of  Rochester  v.  Mont- 
gomery, 9  Hun  (N.  Y.)  394;  Brookville  v.  Ar- 
thurs, 130  Pa.  501,  18  Atl.  1076;  Seattle  v. 
Regan,  52  Wash.  262,  100  Pac.  731,  132  Am. 
St  Rep.  963;  Milford  v.  Holbrook,  9  Allen 
(Mass.)  17,  85  Am.  Dec.  735. 

[4]  But  we  think  the  instruction  of  the 
court  on  the  sixth  issue,  as  to  the  primary 
liability  of  the  construction  company,  may 
be  sustained  as  a  correct  one  in  the  follow- 
ing view  of  it  It  must,  of  course,  be  con- 
sidered and  construed  with  reference  to  the 
pleadings,  the  facts  of  the  case,  and  the 
issues.  The  construction  company,  as  we 
have  shown,  committed  the  original  wrong 
which  caused  the  injury,  and  the  city  was 
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not.  In  a  legal  sense,  particeps  delicti.  It 
was  liable  to  Clodfelter,  because  it  failed 
to  discharge  the  duty  of  keeping  the  walk  in 
proper  repair,  and  preventing  injury  to  oth- 
ers from  the  wrong  of  the  construction  com- 
pany. This  brought  the  case  within  the 
terms  of  the  indemnity  bond,  and  by  its  very 
words  the  construction  and  indemnity  com- 
panies are  liable  over  to  the  town  for  what 
it  has  paid  under  the  Judgment,  with  reason- 
able attorney's  fees  and  costs.  The  question 
of  primary  and  secondary  liability,  as  between 
the  plaintiff  and  the  construction  company, 
depended  upon  whether  they  were  Joint  tort- 
feasors, and  not  upon  the  fact  that  a  bond 
had  been  given  to  indemnify  th^  town;  but, 
as  it  appears  that  they  did  not  unite  in 
committing  the  wrong,  the  construction  com- 
pany being  the  active  and  principal  offender, 
the  court  properly  instructed  the  Jury  that 
the  defendants  were  liable  upon  their  under- 
taking to  indemnify  the  plaintiff  from  "any 
negligence  in  guarding  the  trench,'*  or  from 
the  consequences  of  '*any  act  or  omission  of 
the  construction  company,"  and  directed  the 
Jury  to  answer  the  issue  in  the  affbrmatlve, 
as  the  execution  of  the  bond  was  admitted. 
This  was  correct,  even  if  they  were  not  oth- 
erwise liable. 

[5]  The  contract  of  Indemnity  between  the 
plaintiff  and  defendants  was  a  lawful  one. 
There  is  no  stipulation  in  it  which  is  con- 
trary to  public  policy.  K.  C,  M.  &  B.  Rail- 
road Co.  V.  S.  R.  News  Company,  151  Mo. 
373,  62  S.  W.  205,  45  U  R.  A.  380,  74  Am. 
St.  Rep.  545;  T.  P.  Railway  Co.  v.  G.  I* 
Indemnity  Co.,  60  N.  J.  Law,  246,  37  AG. 
609,  44  L.  R.  A.  213. 

We  find  no  error  In  the  case. 

No  error. 

a65  N.  C.  196) 

TOWN  OF  SHELBY  et  a1.  v.  CLEVELAND 
MILL  &  POWER  CO. 

(Supreme  Court  of  Nt)rth  Carolina.     May  11, 

1011.) 

1.  Constitutional  Law  (8  81*)— Health  (J 
20*)  —  Police  Poweb  —  Preservation  of 
PuBLio  Health  and  Morals. 

The  preservation  of  tlie  public  health  and 
morals  is  within  the  i>oIice  power  of  the  state. 

(E}d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  148;  Dec.  Dig.  S  81;* 
Health,  Cent  Dig.  §  24;   Dec.  Dig.  §  20.*] 

2.  Adverse  Possession  (8  7*)  —  Against 
Whom  Prescription  May  be  Claimed— 
Public. 

In  the  absence  of  statute,  no  title  can  be 
acquired  against  the  public  by  user  alone,  nor 
lost  to  the  public  by  nonuser. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §$  24-42;   Dec.  Dig.  |  7.*] 

3.  Nuisance  (|  66*)  — Waters  and  Water 
Courses  (§  196*)  —  Polluting  Streams  — 
Prescription. 

One  does  not  acquire  by  prescription,  by 
over  20  years*  use,  a  right  to  empty  its  raw 
sewage  into  a  river,  and  it  is  not  exempted 
from  the  operation  of  Revisal  1905,  §  3051,  pro- 


hibiting the  discharge  of  sewage  Into  streams 
from  which  a  public  drinking  water  supply  is 
taken,  unless  the  same  has  passed  through  a 
well-known  system  of  purification,  since  the 
right  which  the  state  seeks  to  enforce  is  a  right 
to  protect  public  health. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  i  139;  Dec  Dig.  §  66;»  Waters 
and  Water  Courses^  Cent  Dig.  {  270;  Dec 
Dig.  I  196.*] 

4.  Constitutional  Law  (§  26*)— Nuisance 
(§  60*)— Legislative  Power, 

The  power  of  the  Legislature  to  pass  laws, 
except  wnen  -barred  by  the  Constitution,  is 
plenary,  and  the  Legislature  may  declare  places 
or  practices  to  the  detriment  of  the  health,  mor- 
als, or  welfare  of  the  community  public  nui- 
sances. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  30;  Dec  Dig.  {  26  ;•  Nui- 
sance, Cent  Dig.  |  137;   Dec.  Dig.  i  60.*] 

5.  Constitutional  Law  (§  81*)  —  Pouok 
Power— Right  to  Exercise. 

The  state  may  not  divest  itself  of  the  right 
to  exercise  its  police  power  inherent  in  the 
state  for  the  protection  of  the  public. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  148;   Dec  Dig.  §  81.*] 

6.  Constitutional  Law  Jj  70*)  —  Police 
(Power— Protection  of  health— Validity 
ov  Regulation. 

The  qnestion  whether  the  pollution  of  a 
stream  by  raw  sewage,  poured  into  it  from  a 
mill  settlement  where  hundreds  of  operatives 
are  employed,  Is  dangerous  to  the  public  health, 
so  that  the  Legislature  may  prohibit  it  is  a 
legislative  question,  for  the  power  of  the  Leg- 
islature in  such  cases  is  not  limited  to  cases 
where  actual  injury  is  shown  to  have  occurred. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  12&-132;  Dec  Dig.  I 
70.*] 

7.  Constitutional  Law  (§  70*)  —  Poucs 
Power— Judicial  Questions. 

The  police  power  must  be  exercised  for  the 
general  good,  and  every  intendment  will  be 
made  in  favor  of  the  lawfulness  of  regulations 
made  by  the  Legislature,  and  the  courts,  ex- 
cept in  clear  cases,  will  not  interfere  with  the 
exercise  by  the  Legislature  of  such  power,  so 
that,  where  a  regulation  for  the  protection  of 
public  health  bears  a  real  relation  to  that  ob- 
ject, the  courts  will  not  interfere. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §$  12d-i32;  Dec  Dig.  f 
70.*] 

&  Eminent  Domain  (t  2*)— Vested  Rights— 
Regulations  to  Promote  Pubijc  Health. 
Where  one  could  not  acq^uire  an^  vested 
right  to  drain  its  raw  sewage  into  a  nver,  Re- 
visal 1905,  §  3051,  prohibiting  the  discharge  of 
raw  sewage  into  streams,  enacted  to  protect  the 
public  health,  is  not  invalid,  as  a  taking  of 
property  for  public  use  without  compensation. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  t  6;  Dec.  Dig.  §  2.*] 

9.  Eminent  Domain  (|  2*)— Police  Power. 

The  power  of  the  state  to  protect  the 
health,  morals,  and  safety  of  the  public  cannot 
be  burdened  with  the  condition  that  the  state 
must  compensate  individuals  for  pecuniary  loss- 
es sustained,  because  they  will  not  be  permitted, 
by  a  noxious  use  of  their  property,  to  inflict  in- 
jury on  the  community. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  6;    Dec.  Dig.  |  2.*] 

Appeal  from  Superior  Court,  Cleveland 
County;   Biggs,  Judige. 
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Action  by  tlie  Town  of  Shelby  and  an* 
otber  against  the  Cleveland  Mill  &  Power 
Ck)mpany.  From  a  judgment  for  plaintiffs, 
rendered  after  sustaining  a  demurrer  to  the 
answer,  defendant  appeals.    Affirmed. 

The  plaintiffs  seek  to  enjoin  the  defendant 
from  turning  its  raw  sewage  into  the  First 
Broad  river  some  eight  miles  above  the  in- 
take of  the  Shelby  waterworks  system.  The 
defendant  answers,  admitting  the  material 
allegations  of  the  complaint,  and  that  it  does 
empty  the  raw  sewage  from  its  mills  and 
water-closets  into  said  river,  and  daims 
the  prescriptive  right  to  do  so,  and  further 
avers  that  the  water  supply  of  the  plaintiff 
town  is  not  contaminated  thereby.  The 
plaintifliB  demur  to  the  answer.  The  court 
sustained  the  demurrer  and  gave  judgm^t 
against  defendant,  which  excepted  and  ap- 
pealed. 

Burwell  &  Cansler,  John  F.  Schenck,  and 
Rybum  &  Hoey,  for  appellant.  Biekett  & 
White,  and  Webb  &  Mull,  for  appellees. 

BROWN,  J.  The  plaintiffs  do  not  rely 
upon  the  principles  of  the  common  law,  but 
rest  their  case  solely  upon  section  3051  of 
the  Revisal  of  1905,  which  reads  as  follows: 
•*No  person  or  municipality  shall  flow  or  dis- 
charge sewage  into  any  drain,  brook,  creek 
or  river  from  which  a  public  drinking  water 
supply  is  taken,  unless  the  same  shall  have 
been  passed  through  some  well-known  sys- 
tem of  sewage  purification  approved  by  the 
State  Board  of  Health;  and  the  continual 
flow  and  discharge  of  such  sewage  may  be 
enjoined  upon  application  of  any  person." 
A  violation  of  this  statute  is  made  a  mis- 
demeanor, pimishable  by  fine  and  imprison- 
ment, by  section  3858. 

The  defendant  contends,  as  a  matter  of 
law,  that  it  cannot  be  restrained  from  emp- 
tying its  raw  sewage  into  the  river  in  ques- 
tion, because  that,  prior  to  the  enactment  of 
the  statute  forbidding  it,  it  had  acquired  the 
prescriptive  right  to  do  so,  and  that  conse- 
quently the  statute,  if  it  was  ever  intended 
to  apply  to  such  a  case,  is  void  to  the  extent 
that  it  undertakes  to  deprive  the  defendant 
of  a  valuable  property  right  without  making 
compensation  therefor. 

The  propositions  sought  to  be  maintained 
In  their  brief  by  the  learned  counsel  f  oi:  'de- 
fendant are:  (1)  Whether  the  right  to  pol- 
lute a  stream  can  be  acquired  by  prescrip- 
tion, and,  if  it  can,  (2)  whether,  when  such 
right  has  been  acquired,  it  can  be  destroyed 
by  a  statute,  making  no  provision  for  com- 
pensation therefor. 

The  statute  upon  which  this  action  is 
founded  is  one  of  several  laws  enacted  in 
pursuance  of  what  appears  to  be  an  intel- 
ligent purpose  upon  the  part  of  the  General 
Assembly  to  protect  the  health  and  well-being 
of  the  citizens  of  the  state,  by  guarding 
the  watersheds  and  public  water  supplies 
of  the  cities  and  towns  of  the  state  from 


contamination  as  far  as  possible.  The  value 
and  wisdom  of  such  legislation  is  established 
by  experience  and  needs  no  defense  at  our 
hands,  even  if  it  was  a  subject  within  our 
domain.  It  is  in  line  with  the  most  enlight- 
ened legislation  of  Great  Britain  and  of 
states  of  this  Union. 

[1]  The  preservation  of  the  public  health, 
as  well  as  public  morals,  is  a  duty  devolv- 
ing on  the  state,  the  discharge  of  which  la 
denominated  an  exercise  of  the  police  power, 
and  it  is  under  such  power  that  such  legisla- 
tion is  sustained  and  enforced. 

This  particular  statute  was  considered  bj 
this  court,  in  the  case  of  City  of  Durhair 
v»  Eno  Cotton  Mills,  141  N.  0.  615,  54  S.  E. 
453,  7  L.  R.  A.  (N.  S.)  321,  and  144  N.  G. 
706.  57  S.  B.  465,  11  L.  R.  A.  (N.  S.)  1163, 
and  its  constitutionality  sustained  at  all 
points  in  well-considered  opinions  by  Mr. 
Justice  Walker,  in  which  practically  all  the 
authorities  are  cited  and  discussed.  It  is 
unnecessary  to  review  them  here. 

The  only  point  not  considered  in  those  opin- 
ions is  the  contention  of  the  defendant  that 
by  over  20  years'  continuous  usage  it  has  ac- 
quired a  prescriptive  right  to  empty  its  raw 
sewage  into  the  river,  with  which  the  state 
has  no  power  to  interfere  without  making 
provision  for  compensation.  There  are  au- 
thorities to  the  effect  that,  as  against  a  pri- 
vate individual  lower  down  on  the  stream, 
the  right  to  pollute  it  to  a  greater  extent 
than  is  permissible  at  common  law  may  be 
acquired  by  prescription  by  an  upper  ripa- 
rian owner.  But  we  are  not  now  dealing 
with  the  rights  of  riparian  owners,  but  with 
the  rights  of  the  public  at  large,  as  represent- 
ed by  the  General  Assembly. 

[2]  It  is  well  settled  that,  unless  by  legis- 
lative enactment,  no  title  can  be  acquire^ 
against  the  public  by  user  alone,  nor  lost  to 
the  public  by  nonuser.  Commonwealth  t. 
Moorehead,  118  Pa.  344,  12  Atl.  424,  4  Am. 
St  Rep.  601,  and  cases  cited ;  22  Am.  &  Eng. 
p.  1190.  Public  rights  are  never  destroyed 
by  long-continued  encroachments  or  perxnis- 
sive  trespasses. 

[3]  If  it  was  in  the  power  of  the  General 
Assembly,  in  the  exercise  of  its  police  power» 
as  we  have  held  in  the  Durham  Case,  to 
enact  this  law  and  make  its  violation  a  mis- 
demeanor, it  necessarily  follows  that  the  de- 
fendant could  not  acquire  a  right  by  prescrip- 
tion which  would  exempt  it  from  the  opera- 
tion of  the  statute. 

Whether  the  pollution  of  this  stream  by 
emptying  raw  sewage  into  it  was  a  nuisance 
at  common  law  it  is  unnecessary  to  con- 
sider. Since  the  passage  of  the  statute  it 
may  be  classified  as  a  public  nuisance,  un- 
less the  provisions  of  the  act  be  complied 
with.  The  learned  counsel  properly  admits 
that,  if  a  stream  should  be  polluted,  to  the 
extent,  and  under  such  circumstances  as  to 
create  a  public  nuisance,  then  no  prescrip- 
tion would  justify  such  nuisance. 

[4]  The  power  of  the  General  Assembly  to 


230 


71  SOUTHBASTBBN  ROPORTBR 


(N.a 


pass  all  needful  laws,  except  when  barred  by 
constitutional  restrictions,  is  plenary,  and 
tbe  Legislature  bas  the  power  to  declare 
places  or  practices  to  the  detriment  of  the 
health,  morals,  or  welfare  of  the  community 
public  nuisances,  although  not  such  at  com- 
mon law.  This  seems  to  be  well  settled. 
Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  €t. 
273,  81  L.  Ed.  205;  Lawton  ▼.  Steele,  119 
N.  Y.  226,  23  N.'  B.  878,  7  I*  R.  A.  134,  16 
Am.  St  Rep.  818;  State  r.  Tower,  186  Mo. 
79,  84  S.  W.  10,  68  L.  R.  A.  406. 

The  right  which  the  state  is  seeking  to 
enforce  through  this  statute  is  a  public  right 
^<L  right  to  protect  the  health  of  the  people 
of  the  state.  As  against  such  public  rights, 
prescription  cannot  run.  There  is  no  such 
thing  as  a  prescriptive  right  to  maintain 
a  public  nuisance.  Joyce  on  Nuisances,  i 
61;  Cyc.  29,  1207;  Jones  on  Basements,  S 
178;  MclJKforan  ft  Willis  on  Sewers  and 
Drains,  233.  In  Commonwealth  r.  Upton, 
6  Gray  (Mass.)'  473-476,  the  court  says :  "It 
Is  therefore  immaterial,  so  far  as  the  govern- 
ment is  concerned,  in  the  administration  of 
the  law  for  the  general  welfare,  how  long  a 
noxious  practice  may  have  prevailed,  or  il- 
legal acts  been  persisted  in.  Basements  may 
be  created  In  lands  and  the  rights  of  the 
individuals  may  be  wholly  changed  by  ad- 
verse use  and  enjoyment.  If  it  is  sufficiently 
protracted ;  but  lapse  of  time  does  not  equally 
affect  the  rights  of  the  state."  See,  also, 
cases  collected  in  8  Am.  &  Bug.  Ann.  Cas. 
p.  25.  The  General  Assembly  cannot  grant  a 
right  to  maintain  a  public  nuisance  of  this 
character  which  a  succeeding  General  As* 
sembly  could  not  repeal. 

[5]  The  state  cannot  divest  itself  of  the 
right  to  exercise  its  police  power  for  the  gen- 
eral good.  Such  power  is  conceded  to  be 
one  Inherent  in  the  state  for  the  protection 
of  the  public,  and  of  such  character  that  the 
state  may  not  waive  or  divest  itself  of  the 
right  to  exercise  it  State  v.  Holman,  104 
N.  C.  861,  10  S.  B.  758;  1  Abbott  on  Mun. 
Corp.  209;  In  re  O'Brien,  29  Mont.  530,  76 
Pac.  196;  1  Am.  &  Bug.  Ann.  Cas.  373;  Port- 
land V.  Cook.  48  Or.  550,  87  Pac.  772,  9  L. 
R.  A.  (N.  S.)  733;  Miles  City  v.  Board  of 
Health,  39  Mont  406.  102  Pac.  696,  26  L. 
R.  A.  (N.  S.)  591.  As  said  by  the  Supreme 
Court,  in  Stone  T.  Mississippi,  101  U.  S.  814, 
25  L.  Bd.  1079:  ''AH  agree  that  the  Legisla- 
ture cannot  bargain  away  the  police  power 
of  the  st^te.*' 

It  follows  from  these,  and  many  other  au- 
thorities, that  the  defendant  could  not  ac^ 
quire  any  right  by  prescription,  or  otherwise, 
which  would  prevent  the  General  Assembly 
of  the  state,  at  any  time,  from  exercising  its 
police  power  to  regulate  the  discharge  of 
sewage  Into  the  First  Broad  river. 

[Bl  The  issue  attempted  to  be  raised  by 
the  pleadings  that  the  stream  is  not  danger- 
ously polluted  by  the  raw  sewage  poured 
into  it  from  a  large  mill  settlement,  working 


hundreds  of  operatives,  can  be  of  no  avail 
to  defendant  That  Is  a  matter  for  the  Judg- 
ment of  the  Legislature.  Such  legislation  is 
preventive,  and  to  limit  it  to  cases  where 
actual  injury  is  shown  to  have  occurred  would 
be  to  deprive  it  of  its  most  effective  force. 
To  be  of  value,  such  laws  must  be  able  to 
restrain  acts  which  have  a  tendency  to  pro- 
duce public  injury. 

[7]  The  police  power  of  a  state  is  to  be  ex- 
ercised for  the  general  good,  and  every  in- 
tendment is  to  be  made  In  favor  of  the  law- 
fulness of  regulations,  such  as  the  statute 
under  considwation,  intended  to  protect  the 
public  health  and  safety.  It  is  not  the  prov- 
ince of  the  Judicial  authority,  except  hi  dear 
cases,  to  obstruct  or  Interfere  with  the  exer- 
cise of  such  power.  The  General  Assembly, 
chosen  biennially  by  the  people,  are  better 
Judges  than  we  are  of  what  regulations  are 
necessary  to  promote  the  public  health  and 
comfort  of  the  citizens  of  the  state. 

The  Supreme  Court  of  the  United  States, 
which  has  always  upheld  every  reasonable 
exercise  of  the  police  power  of  the  states,  bas 
said:  *'The  possession  and  enjoyment  of  all 
rights  are  subject  to  such  reasonable  condi- 
tions as  may  be  deemed  by  the  govemini^  au« 
thority  of  the  country  essential  to  the  safety, 
health,  peace,  good  order,  and  morals  of  the 
community.  Bven  liberty  itself,  the  greatest 
of  all  rights,  is  not  an  unrestricted  license 
to  act  according  to  one*s  own  wilL**  Crowley 
V.  Christensen,  137  U.  S.  88,  11  Sup.  Ct  13, 
34  L.  Bd.  620.  If  a  regulation  enacted  by 
the  Legislature  for  the  protection  of  the  pub- 
lic health  bears,  as  this  does,  a  real  and 
substantial  relation  to  that  object,  the  courts 
will  not  strike  it  down,  although  it  may  ap- 
pear to  bear  hard  upon  some  individual. 

[8]  The  second  proposition  of  the  defendant, 
that  the  right  to  drain  its  raw  sewage  into 
the  river  cannot  be  taken  from  it  without 
compensation,  necessarily  falls  with  the  first. 
As  the  defendant  could  acquire  no  vested 
right  of  the  character  claimed,  there  is  no 
taking  of  property  for  a  public  use,  and 
nothing  to  compensate  the  defendant  for. 
The  state  takes  no  right  from  the  defendant, 
but  only  prescribes  the  conditions  upon  which 
it  may  use  the  river  for  its  private  purposes. 

[9]  The  present  case  is  governed. by  prin- 
ciples that  do  not  at  all  involve  an  exercise 
of  the  power  of  eminent  domain.  As  said  by 
the  Supreme  Court  of  the  United  States,  In 
Mugler  V.  Kansas.  123  U.  S.  623,  8  Sup.  Ct 
273,  81  L.  Bd.  205:  **The  power  which  the 
states  have  of  prohibiting  such  use  by  Indl* 
viduals  of  their  property  as  wlU  be  prejudi- 
cial to  the  health,  the  morals,  or  the  safety 
of  the  public,  is  not,  and,  consistently  with 
the  existence  and  safety  of  organized  society, 
cannot  be,  burdened  with  the  condition  that 
the  state  must  compensate  such  individual 
owners  for  pecuniary  losses  they  much  sus- 
tain, by  reason  of  their  not  being  permitted, 
by  a  noxious  use  of  their  property,  to  inflict 
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injaxy  upon  the  community.*'  'See,  also, 
Sedgewick  on  Statutory  and  Ck>nst  Law»  pp. 
434,  485;  Reduction  Co.  y.  Sanitary  Works^ 
199  U.  S.  307,  26  Sup.  Ct  100,  60  Ia  Ed.  204; 
Durham  y.  Cotton  MUls,  141  N.  C  640,  54  S. 
E.  453,  7  L.  R.  A.  (N.  S.)  321. 

The  Judgment  of  the  superior  court  la  af- 
firmed. 

(156  N.  C.  191) 

ANDERSON  v.  AMERICAN  SUBURBAN 
CORPORATION. 

(Supreme  Court  of  North   Carolina.'    May  3, 

1911.) 

1.  ETviDBNCS    (I    443*)  —  Pabol    Evidbncx  — 
Vabtino  WBimcN  Contbactb. 

A  written  contract  for  the  sale  of  lots  near 
the  suburbs  of  a  city,  executed  by  the  owner  who 
divided  the  tract  into  lots,  is  not  contradicted 
or  Taried  by  a  parol  agreement,  whereby  the 
owner  guaranteea  the  extension  of  a  street  car 
line  to  the  property,  the  putting  In  of  grano- 
lithic walks,  and  other  Improvements;  the 
agreement  being  collateral  to  the  written  con- 
tract. 
[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dig.  H  204&-2051;    Dec.  Dig.  |  443.*] 

2.  CoBPOBATioNB  (S  433*)— Saia  or  RxAi.  Es- 
tate—Rbpbbsbntattoivs. 

Whether  a  corporation  owning  and  subdi- 
viding into  lots  a  tract  near  the  suburbs  of  a 
city,  and  offering  the  same  for  sale  through  an 
agent,  who  made  representations  to  intended 
purchasers,  had  authorized  the  agent  to  make 
such  representations,  so  as  to  be  bound  there- 
by, held,  under  the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  t  433.*] 

8.  Cobpobations  (S  426*>-<3obpobatb  Aots— 
Rkpudiation. 

A  corporation  may  not  repudiate  the  repre- 
sentations of  its  agent  emploved  to  sell  its  real 
estate,  where  the  agent  acted  m  good  faith,  with 
the  knowledge  and  authority  of  the  principal 
officers  of  the  corporation,  wnile  it  still  retams 
the  purchase  money  paid  by  purchasers  relying 
on   such  representations. 

rCd.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  S  426.*] 

4.  VENDOB    and    PtTBOHAflBB  (|   207*)  —  CoN- 

7BACTB  Assignable. 

A  contract  for  the  sale  and  purchase  of  real 
estate,  induced  by  representations  of  the  ven- 
dor, is  assignable  by  the  purchaser;  the  as- 
signee being  thereby  vested  with  the  rights  of 
the. purchaser,  including  the  right  to  sue,  as  the 
real  party  in  interest,  on  the  contract  for  the 
vendor's  failure  to  comply  with  his  representa- 
tions. 

[Eid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  423 ;  Dec.  Dig.  fi  207.*1 

Appeal  from  Superior  Oonrt,  QuUford 
County;   Daniels,  Judge. 

Action  by  J.  W.  Anderson  against  tlie 
American  Suburban  Corporation.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  issue  was  submitted:  '*Is  the  defend- 
ant indebted  to  the  plaintlflf?  If  so,  in  what 
amount?  Answer:  Yes;  in  the  amount  of 
$700  and  6  per  cent  interest  from  the  time 
Indicated  In  the  complaint."  From  the  Judg- 
ment rendered,  the  defendant  appealed.  The 
facts  are  stated  in  the  opinion  of  the  court 


Justice  &  Broadhurst,  for  appellant  A.  L^ 
Brooks  and  C.  A.  Hall,  for  appellee. 

BROWN,  J.  There  Is  evidence  tending  to 
prove  that  Dr.  Z.  T.  Broolcs  contracted  to 
buy  10  lots  of  land  of  the  defendant  of  a 
tract  which  the  defendant  had  purchased 
and  divided  up  in  lots,  and  was  ofifering  for 
sale  through  its  agent,  Anderson,  the  present 
plaintiff.  The  land  was  situated  near  the 
suburbs  of  Greensboro.  The  agreement  In 
writing  is  entitled  "Bond  for  a  deed,"  and  is 
signed  by  defendant  and  Z.  T.  Brooks.  It 
contains  a  number  of  stipulations  and  re- 
strictions which  it  is  unnecessary  to  set  out 

The  plaintiff  was  x)ermitted  to  offer  evi- 
dence that  he  was  the  a^eut  of  the  defend- 
ant and  that  as  such,  and  with  defendant's 
knowledge,  he  guaranteed  to  Dr.  Z.  T.  Brooks 
that  if  he  would  purchase  said  lots  and  give 
his  obligation  therefor  that  the  defendant 
corporation  would  guarantee  to  build  a  street 
car  line  to  and  make  certain  ImprovementB 
upon  the  property  sought  to  be  sold  within 
12  months  from  the  signing  of  the  contract, 
and  that  If  the  Improvements  were  not  so 
made  that  his  money  would  be  refunded  and 
the  contract  canceled.  With  this  understand- 
ing and  agreement  Dr.  Z.  T.  Brooks  entered 
into  the  contract  for  the  purchase  of  the  lots 
and  imld  $550  thereunder.  At  the  expira- 
tion of  12  months,  the  defendant  corporation 
had  not  built  the  street  car  line  as  guaran- 
teed, had  not  made  the  Improvements  con- 
nected with  the  lots,  to  wit  put  in  granolith- 
ic sidewalks,  extended  the  water  main,  and 
other  Improvements  guaranteed,  whereupon 
Dr.  Z.  T.  Brooks  demanded  of  the  defendant 
the  return  of  the  money  paid,  $550,  and  a 
cancellation  of  the  contract  The  company 
refused  this  demand,  and  the  plaintiff,  J.  W. 
Anderson,  himself  made  demand  upon  the 
company  to  carry  out  Its  contract  with  Dr. 
Z.  T.  Brooks.  Upon  their  refusal  to  do  so, 
he  notified  them  that  he  would  take  an  as- 
signment of  the  contract  from  Dr.  Z.  T. 
Brooks,  pay  the  additional  $150  then  due  up- 
on same,  and  sue  the  defendant  company  for 
the  total  amount  of  $700  unjustly  held  by 
them.  Dr.  Z.  T.  Brooks  thereupon  assigned 
these  several  contracts  to  the  plaintiff,  and 
with  the  knowledge  of  all  the  facts  the  de- 
fendant corporation  accepted  the  assignment 
and  substituted  the  plaintiff  as  assignee  to 
all  the  rights  of  Dr.  Z.  T.  Brooks  under  the 
contract 

There  are  eight  assignments  of  error  set 
out  in  the  record,  and  we  think  six  of  them 
relate  to  the  competency  of  the  evidence  tend- 
ing to  prove  a  parol  contract  or  guaranty  on 
the  part  of  the  defendant  that  If  Brooks 
would  buy  the  lots  the  defendant  would 
build  the  car  line  and  make  the  Improve- 
ments referred  to. 

•  [1]  We  are  of  opinion  that  the  evidence 
admitted  does  not  tend  to  contradict  or  vary 
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the  paper  writing  executed  by  Brooks  and 
the  defendant;  the  terms  of  which  are  con- 
fined to  the  payments,  restrictions,  and  stip- 
ulations under  which  Brooks  was  to  hold 
the  property.  The  agreement  to  extend  the 
street  car  line,  put  in  granolithic  walks,  and 
other  Improvements  was  a  separate  and  dis- 
tinct contract,  or  representation  amounting 
to  a  contract,  and  was  not  required  to  be 
in  writing.  Such  evidence  did  not  In  the 
least  contradict  or  vary  the  terms  of  the 
written  Instrument,  but  is  consistent  with  It, 
and  both  can  stand  together.  The  principle 
Is  weU  expressed  In  Kernodle  v.  Williams, 
153  N.  G.  475,  69  S.  E.  431,  citing  Nissen  t. 
Mining  Co.,  101  N.  C.  310,  10  S.  E.  512,  as 
follows:  "While  It  is  true  that  a  contem- 
poraneous parol  agreement  Is  not  competent 
to  vary,  alter,  or  contradict  the  written  agree- 
ment, still,  when  a  contract  Is  not  required  to 
be  in  writing,  It  may  be  partly  written  and 
partly  oral,  and  in  such  cases  when  the  writ- 
ten contract  Is  put  In  evidence  It  Is  admissible 
to  prove  the  oral  part  thereof."  These  collat- 
eral agreements,  which  do  not  contradict  the 
writing,  but  are  entirely  consistent  with  it, 
are  generally  enforceable,  and  may  be  proved 
by  parol,  notwithstanding  the  rule  excluding 
parol  evidence  to  vary  or  contradict  the 
terms  of  the  contract  Evans  v.  Freeman, 
142  N.  C.  61,  54  S.  E.  847 ;  Penniman  v.  Alex- 
ander, 111  N.  C.  427,  16  S.  B.  408;  Type- 
writer Co.  v.  Hardware  CJo.,  143  N.  C.  97, 
55  S.  E.  417;  Hughes  v.  Crocker,  148  N.  C. 
318,  62  S.  E.  429,  128  Am.  St  Rep.  606 ;  Kel- 
ly V.  Oliver,  113  N.  O.  442. 18  S.  B.  698. 

[2]  The  seventh  assignment  of  error  is 
that  the  court  erred  in  charging  the  Jury,  as 
appears  In  exception  No.  12,  and  in  submit- 
ting to  the  Jury  the  question  as  to  whether 
the  plaintiff  was  authorized  to  make  to  Z. 
T.  Brooks  the  representations  which  the 
plaintiff  alleges  he  did  make,  when  there  was 
not  sufficient  evidence  to  go  to  the  Jury  that 
the  defendant  had  authorized  any  such  rep- 
resentations to  be  made.  There  is  abundant 
evidence  to  Justify  the  court  in  submitting  to 
the  Jury  the  question  as  to  how  far  defend- 
ant's principal  officers  knew  of  and  author- 
ized such  representations,  such  as  newspa- 
per advertisements  by  the  defendant,  printed 
cards,  and  the  like.  As  a  sample  of  one  ad- 
vertisement we  note  the  following:  "Watch 
the  new  town  grow.  Look  at  Piedmont 
Heights  lots  before  you  purchase.  Listen  to 
our  representatives  who  will  call  on  you  to 
explain  our  proposition  and  to  tell  you  what 
we  propose  and  guarantee  to  do,  and  it  will 
make  you  money.  Water  pipes  have  arrived 
and  will  be  distributed  over  the  property  in 
a  few  days  and  be  laid.  The  cars  will  be 
running  within  twelve  months  or  your  mon- 
ey refunded.  The  company's  representatives 
are  R.  Y.  Zachary,  E.  W.  Wilcox,  J.  W.  An- 
derson, T.  N.  Ramsey,  W.  S.  Mallory,  B.  R. 
Creecy,  Jr.    We  are  already  making  improve- 


ments to  the  lots  equal  to  any  in  the  heart 
of  the  city.  Go  out  and  investigate,  it  costs 
you  nothing  to  look.  Call  up  the  office  over 
phone  No.  932,  and  the  company's  represen- 
tatives will  take  you  out  and  show  you  the 
property.  Piedmont  Heights  Co.,  Room  808, 
City  National  Bank  BuUding." 

There  Is  also  evidence  that  the  president 
of  defendant  company  gave  to  the  plaintiff, 
who  was  then  acting  as  its  sales  agent  a 
card  for  exhibition  to  purchasers  which 
reads  as  follows:  "Piedmont  Heights.  Lots 
$240  to  $290.  Terms  $10  cash  and  $5  per 
month.  No  Interest  whatever,  and  no  taxes 
until  paid  for  in  full.  Free  deed  In  case  of 
death.  EHectrlc  cars,  city  water,  granolithic 
sidewalks,  etc.,  guaranteed  within  12  months. 
American  Suburban  Corporation,  Room  308, 
City  National  Bank  Building,  Greensboro, 
N.  C.  Telephone  932.  Presented  by  J.  W. 
Anderson,  Agent"  The  law  would  be  untrue 
to  Itself  if  it  permitted  corporations  engaged 
in  developing  and  selling  property  to  publish 
such  advertisements  and  Issue  such  cards, 
to  sell  the  lots,  receive  the  purchase  money, 
and  then  repudiate  the  acts  of  its  agents  as 
unauthorized. 

[3]  As  said  by  Mr.  Justice  Rodman:  ''A 
corporation  can  only  act  through  its  agents, 
and  must  be  responsible  for  their  acts.  It  ia 
the  greatest  public  importance  that  it  should 
be  so.  If  a  manufacturing  or  trading  cor- 
poration Is  not  responsible  for  the  false  and 
fraudulent  representations  of  Its  agents, 
those  who  deal  with  it  wUl  be  practically 
without  redress,  and  the  corporation  can 
commit  fraud  with  impunity."  Peebles  v. 
Guano  Co.,  77  N.  a  233,  24  Am.  Rep.  447; 
Unitype  Co.  v.  Ashcraft  71  S.  E.  01,  this 
term.  In  this  case  the  agent  Anderson,  ai>- 
pears  to  have  acted  in  good  faith,  and  to 
have  made  the  representations  with  the 
knowledge  and  authority  of  the  principal 
officers  of  the  defendant  It  cannot  be  per- 
mitted to  repudiate  his  acts,  and  at  samo 
time  retain  the  purchase  money  paid  because 
of  such  representations. 

[4]  The  eighth  asslghment  of  error  relates 
to  the  right  of  the  plaintiff  to  maintain  this 
action,  and  is  likewise  untenable.  This  is 
clearly  a  contract  that  can  be  assigned,  and 
the  assignment  by  Dr.  Brooks  to  the  plaintiff 
vested  in  the  assignee  all  the  rights,  title, 
and  interest  of  the  assignor,  and  the  as- 
signee has  the  legal  right  to  maintain  the  a<s 
tlon  as  the  real  party  in  interest 

No  error. 


(Ij56  N.  C.  179) 
JONES  v.  WILLIAMS  et  aL 

(Supreme  Court  of  Nortli  Carolina.     May  U, 

1011.) 

1.  Lis  Pendens  (t  25*)— Purchase  or  Pend- 
ing Suit. 

One  purchasing  notes  and  mortgages  from 
the  mortgagee,  after  the  complaint  in  an  action 
to  foreclose  a  subsequent  mortgage  was  filed. 
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acquired  them,  tobject  to  any  Judgment  ren- 
dered in  the  foreclosure  suit;  it  being  a  lis 
pendens. 

[E}d.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  §{  47-57;-  Dec.  Dig.  {  25.*] 

2.  Lis  Pendens  (§  13*)— Pendency  of  Ac- 
tion—Piling Lis  Pendens. 

The  filing  of  a  formal  lis  pendens  in  a 
mortgage  foreclosure  suit  is  not  necessary  to 
affect  purchasers  with  notice  of  the  proceeding, 
if  the  suit  is  brought  in  the  county  where  the 
land  is  situated. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  $  23;    Dec.  Dig.  |  13.*] 

3.   MOBTGAOES    (}   497*)  —  FOBECLOSUBS— PaB- 
TIBS— JUNIOB  MOBTGAQOB. 

Tlie  lien  of  a  junior  mortgagee  under  a 
registered  mortgage  was  not  affected  by  judg- 
ment of  foreclosure  in  a  suit  by  a  prior  mort- 
gagee, where  the  junior  mortgagee  was  not 
made  a  party  thereto,  even  though  he  was  not 
a  necessary  party. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  146^1473;   Dec.  Dig.  i  497.*] 

4.  CouBTs  (J  100*)—Pbecedent— Binding  Ef- 


Persons  may  rely  upon  the  decisions  of  the 
Supreme  Court  in  acquiring  titles,  and  titles 
so  acquired  will  not  be  prejudiced  by  the  subse- 
quent reversal  of  a  decision. 

[Kd,  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  341-343;    Dec  Dig.  f  100.*] 

6.   MOBTGAQBS   (I  390*)— FOBXOLOSUBB— EQUI* 

table  Fobeclosube. 

Though  the  mortgage  contains  a  power  of 
sale,  the  mortgagee  may  foreclose  the  equity  of 
redemption  without  resorting  to  the  power;  the 
court  acting  under  its  general  equitable  purisdic- 
tion  in  such  case,  and  granting  relief,  irrespec- 
tive of  its  provisions. 

[B6,  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  t  1156;   Dec  Dig.  ft  390.*] 

6.  ItfoBTOAGEs   (|§   242,   340*)— Tbansfbb   of 
TiTLB— Title  of  Mobtgageb. 

Since  the  mortgage  deed  passes  legal  title 
at  once  to  the  mortgagee,  defeasible  by  subse- 
quent performance  of  its  conditions,  the  assign- 
ment of  the  note  and  mortage  by  the  mort- 
gagee did  not  vest  the  legal  title,  nor,  as  an  in- 
cident thereto,  the  power  of  sale  contained  in 
the  mortgage,  in  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  627,  1037;  Dec  Dig.  ||  242, 
340.*] 

7.  Mobtoagbs  (I  517*)— Fobeclosube- Sale. 

One  bidding  at  a  mortgage  foreclosure  sale 
was  a  mere  proposer,  until  It  was  accepted,  and 
the  sale  confirmed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1519;    Dec.  Dig.  |  517.*] 

8.  Mobtgages  (S  489*)— FobeclosubsJ 

A  mortgagee  upon  foreclosure  is  not  en- 
titled to  recover  more  than  the  amount  of  his 
debt,  or  such  part  thereof  as  remains  unsat- 
isfied. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  $  489.*] 

9.  EquiTT  (5  39*)— Relief. 

when  a  court  of  e9uity  is  invoked  to  grant 
relief,  it  will  do  justice  between  the  parties, 
and  not  deprive  a  party  of  property  without  a 
hearing. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
I>ig.  §  39.*] 

Clark,  0.  J.,  dissenting. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Whedbee,  Judge. 

Action  by  Anderson  Jones  against  A.  F. 


Williams  and  others.  From  a  Judgment  for 
defendant  named,  plaintiff  appeals.  Revers- 
ed, and  new  trial  granted. 

This  action  was  brought  by  the  plaintiff 
to  foreclose  a  mortgage  on  a  tract  of  land, 
containing  originally  245  acres,  executed  to 
him  by  the  defendants,  Rufus  Branch  and 
wife,  to  secure  a  debt  of  $379.50  therein  de- 
scribed. The  other  defendant,  Fred  Martin, 
trading  under  the  name  and  style  of  E.  .7. 
Martin  &  Son,  was  made  a  party,  as  Rufus 
Branch  and  wife  had  also  mortgaged  the 
land  to  him,  and  he  had  assigned  his  notes 
and  mortgages  to  his  codefendant,  A.  F.  Wil- 
liams. 

The  following  facts  appear  In  the  case: 
Summons  was  issued  on  the  24th  day  of  De- 
cember, 1903,  In  behalf  of  the  plaintiff  and 
against  Fred  Martin,  trading  under  the  firm 
name  and  style  of  E.  J.  Martin  &  Son,  Rufus 
Branch  and  wife,  Christiana  Branch,  and 
was  served  the  18th  day  of  January,  1904,  on 
Rufus  Branch  and  wife,  Christiana  Branch, 
and  the  15th  day  of  January,  1904,  on  Fred 
Martin.  Complaint  and  answer  were  duly 
filed,  and  at  the  March  term,  1904,  upon  affi- 
davit, A.  F.  Williams  was  made  a  party  de- 
fendant ;  he  having  purchased  the  two  mort- 
gages of  E.  J.  Martin  &  Son.  At  August 
term,  1904,  an  order  was  made,  directing 
summons  to  issue  to  A.  F.  Williams,  and  on 
October,  1904,  summons  was  served  upon 
him.  The  plaintiff,  Anderson  Jones,  prior 
to  1890,  sold  to  the  defendant  Rufus  Branch 
a  tract  of  land  containing  245  acres,  and  the 
latter  made  various  payments  up  to  Janu- 
ary 16,  1902,  on  which  date  Rufus  Branch 
and  wife  executed  to  Anderson  Jones  their 
mortgage  upon  the  tract  of  land  to  secure 
the  balance  of  the  purchase  money  of  $379.- 
50,  which  mortgage  was  duly  recorded  on 
October  24,  1902.  In  part  payment  of  the 
purchase  price  of  said  tract  of  land,  Rufus 
Branch  and  wife,  on  November  23,  1901,  re- 
conveyed  to  Anderson  Jones  46  of  the  245- 
acre  tract  of  land  by  deed,  which  was  duly 
recorded  on  the  17th  day  of  November,  1902. 
On  the  30th  day  of  October,  1901,  Rufus 
Branch  and  wife  executed  a  mortgage  deed 
to  Fred  Martin,  trading  as  E.  J.  Martin  & 
Son,  to  secure  an  indebtedness  of  $328  on 
the  245-acre  tract  of  land,  which  mortgage 
was  duly  recorded  on  the  2d  day  of  Novem- 
ber. 1901.  On  the  16th  day  of  January,  1902. 
Rufus  Branch  and  wife  executed  to  Fred 
Martin,  trading  as  aforesaid,  a  mortgage  up- 
on the  245-acre  tract  of  land,  to  secure  an 
indebtedness  of  $250,  which  was  duly  record- 
ed January  25,  1902.  On  the  3d  day  of 
March,  1904,  A.  F.  Williams  commenced  an 
action  in  the  superior  court  of  Duplin  coun- 
ty against  Rufus  Branch  and  wife,  to  fore- 
close the  mortgage  assigned  to  him  by  Fred 
Martin,  and  Branch  and  wife  filed  no  an- 
swer. At  the  August  term,  1904,  the  court 
rendered  a  judgment,  ordering  the  land  to  be 


•For  other  cases  see  same  topic  and  ■ectlon  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezet 


22i 


71  SOUTHSASTBEN  BBPOETEB 


(N.a 


sold,  and  tbe  land  was  sold  by  a  commission- 
er and  bought  by  A.  F.  Williams,  and  a  final 
decree  entered  at  the  November  term,  1904^ 
confirming  the  sale  and  authorizing  the  pur- 
chase price  of  the  land  to  be  credited  on  Wil- 
liams' Judgment,  and  directing  a  deed  to  be 
made  to  him  for  the  land.  A  deed  was  made 
and  registered  November  20,  1904. 

Anderson  Jones  alleged  in  his  complaint 
that  the  defendant  Ruf us  Branch  executed 
to  him  the  mortgage  on  the  land  to  secure 
the  purchase  money,  and  was  Indebted  to 
him  on  that  account  in  the  sum  of  $r>44.n<). 
and  also  alleged  that  he  had  purchased  the 
46-acre  tract,  describing  it  by  metes  and 
bounds,  and  paid '  him  $150  for  the  same, 
and  received  a  deed  therefor.  He  also  al- 
leged that  the  defendant  Rufus  Branch  exe- 
cuted to  B.  J.  Martin  &  Son  the  notes  and 
mortgages  hereinbefore  described,  and  that 
the  defendant  A.  F.  Williams  purchased  the 
notes  and  mortgages  after  they  were  due, 
and  since  the  institution  of  this  action,  and 
while  the  same  was  pending,  and  that  the 
defendant  A.  F.  Williams  went  into  the  pos- 
session of  all  the  land,  except  the  46  acres, 
and  received  the  rents  and  profits  therefrom, 
and  asked  for  an  accounting  and  a  sale  of 
the  land  to  pay  off  both  debts.  It  is  admit- 
ted that  the  defendant  A.  F.  Williams  be- 
came the  owner  of  the  notes  and  mortgages 
of  Fred  Martin,  executed  to  him  by  Rufus 
Branch  and  wife,  after  the  maturity  of  the 
notes  and  mortgages.  It  is  also  admitted 
that  A.  F.  Williams  has  been  in  possession 
of  the  199  acres  of  land  since  the  notes  and 
mortgages  were  signed  to  him  by  Martin,  re- 
ceiving the  rents  and  profits.  The  evidence 
showed  the  annual  rental  value  of  the  199 
acres  of  land  was  $100,  and  the  annual  rent- 
el  of  the  46  acres  was  $35. 

It  was  admitted  that  A.  F.  Williams  com- 
menced the  action  against  Rufus  Branch  and 
wife  after  he  had  been  made  a  party  to  this 
suit  by  order  of  the  court,  although  sum- 
mons was  not  served  upon  him  until  October 
5,  1904.  The  court  submitted  to  the  jury 
certain  Issues,  which,  with  the  answers  there- 
to, are  as  follows:  "(1)  What  amount,  if 
anything,  is  due  Anderson  Jones  on  account 
of  his  notes  and  mortgage,  executed  by  Rufus 
Branch  and  wife?  Answer:  $379.50,  with 
interest  from  November  1,  1902,  subject  to 
credit  of  $16.24.  made  November  1,  1902.  (2) 
What  sum,  if  anything,  is  due  upon  the  mort- 
gage assigned  to  A.  F.  Williams  by  E.  J. 
Martin  &  Son?  Answer:  $250,  with  Inter- 
est at  6  per  cent  from  the  16th  day  of  Jan- 
uary, 1902,  until  paid,  subject  to  a  credit  of 
$13.91,  made  December  31,  1902 ;  $164.  with 
Interest  at  6  per  cent  from  the  30th  day  of 
October,  1901 ;  and  $328,  with  interest  at  6 
per  cent  from  the  30th  day  of  October,  19ol, 
until  paid.  (3)  Is  the  defendant  A.  F.  Wil- 
liams the  owner  and  entitled  to  the  posses- 
sion of  all  the  land  described  in  the  com- 
plaint? Answer:  Tes.  (4)  What  is  the  an- 
nual rental  value  of  the  46  acres  of  land  men- 


tioned in  the  complaint?  Answer:  Thirty- 
five  dollars."  The  first  two  Issues  were  sub- 
mitted at  the  request  of  the  plaintiff,  and  to 
the  third  and  fourth  he. excepted  and  ten- 
dered the  following  additional  Issue:  ''What 
is  the  annual  rental  value  of  the  199  acres 
of  land  which  has  heeai  in  the  possession  of 
the  defendant  A.  F.  Williams  7'  The  court 
refused  to  submit  this  issue,  and  held,  and  so 
adjudged,  that  In  no  view  of  the  evidence 
was  the  plaintiff  entitled  to  recover  with  re- 
spect to  the  46  acres,  either  the  land  or  any 
interest  therein,  and  charged  the  Jury  that, 
if  they  believed  the  evidence,  they  should  an- 
swer the  third  issue,  "Tes."  The  court  fur- 
ther held,  as  matter  of  law,  that  the  plaintiff 
was  not  entitled  to  a  foreclosure,  and  the  de- 
fendant Williams  was  not  liable  to  account 
for  the  rents  and  profits  which  he  had  re- 
ceived while  in  possession  of  the  199  acres 
of  land.  Exceptions  were  duly  taken  by 
plaintiff  to  the  several  rulings  of  the  court 
It  was  adjudged  upon  the  verdict  that  A. 
F.  Williams  is  the  owner  of  all  the  land— 
that  is,  the  245  acres — and  that  he  recover 
possession  of  the  same  from  the  plaintiff, 
with  $175,  the  rental  value  of  the  46  acres. 
Plaintiff  excepted  and  appealed. 

Stevens,  Beasley  ft  Weeks,  for  app^ant 
W.  8.  0*B.  Robinson  ft  Son,  for  appc^ees. 

WALKER,  J.  (after  Stating  the  facts  as 
above).  [1]  We  think  it  may  fairly  be  In- 
ferred from  the  record  that  A.  F.  Williams 
bought  the  notes  and  the  mortgages  from 
Fred  Martin  during  the  pendency  of  this  ac- 
tion, and  after  the  complaint  had  been  filed 
therein.  If  so,  he  acquired  his  interest  in 
them,  subject  to  any  Judgment  rendered 
herein,  for  this  suit  would  be  a  complete  lis 
pendens.  Lord  Bacon  stated  the  common- 
law  rule  to  be  that:  "No  decree  bindeth  any 
that  Cometh  in  bona  fide  by  conveyance  of 
the  defendant  before  the  bill  exhiblteth,  and 
is  made  no  party,  neither  by  bill  or  order;  but 
when  he  comes  in  pendente  lite,  and  while 
the  suit  is  in  full  prosecution,  and  without 
any  order  of  allowance  or  privity  by  the 
court,  then  regularly  the  decree  bindeth." 
This  rule  had  its  origin  In  the  civil  law,  and 
was  pungently  stated  in  the  legal  maxim, 
"Pendente  lite,  nihil  Innovetur.'*  4  Bacon's 
Works,  p.  515.  Sir  William  Grant  said,  in 
Bishop  of  Winchester  v.  Paine,  U  Vesey, 
194r-201,  that:  *'He  who  purchases  during 
the  pendency  of  the  suit,  is  bound  by  the  de- 
cree that  may  be  made  against  the  person 
from  whom  he  derives  the  title;  the  litigat- 
ing parties  are  exempted  from  the  necessity 
of  taking  any  notice  of  a  title  so  acquired; 
as  to  them  it  is  as  if  no  such  title  existed; 
otherwise  suits  would  be  interminable,  or, 
which  would  be  the  same  in  effect,  it  would 
be  the  pleasure  of  one  party  at  what  period 
the  suit  should  be  determined.  The  rule 
may  sometimes  operate  with  hardship,  but 
general   convenience  .requires   it."     Wiltsie^ 
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may  therefore  be  taken  as  well  settled  that 
a  Judgment,  in  an  action  in  rem  or  one  to 
foreclose  a  mortgage,  binds,  not  only  the 
parties  actually  litigating  and  their  privies, 
but  also  all  others  claiming  or  deriving  title 
under  them  by  a  transfer  pendente  lite. 

[2]  The  filing  a  formal  lis  pendens  is  not 
required  for  the  application  of  this  recog- 
nized principle,  when  the  suit  is  brought  in 
the  county  where  the  land  is  situated.  Dan- 
cy  V.  Duncan,  96  N.  C.  Ill,  1  S.  E.  455;  Col- 
lingwood  y.  Brown,  106  N.  C.  362,  10  S.  E. 
868;  Overton  y.  Hinton,  123  N.  0.  2,  31  S. 
E.  285 ;  Harris  y.  Davenport,  132  N.  G.  697, 
44  S.  E.  406;  Morgan  v.  Bostic,  132  N.  C. 
743,  44  S.  E.  639 ;  Peirs  Revisal.  ft  460,  and 
notes;  Wiltsie,  §  40.  While  the  facts  re- 
lating to  the  lis  pendens  are  not  very  clear- 
ly set  out  in  the  record,  we  think  it  suffi- 
ciently appears  that  A.  F.  Williams  was  a 
purchaser  i>endente  lite  and  must  be  held 
bound  by  the  Judgment  in  this  action;  but 
there  is  another  question  raised  in  the  case 
which  we  think  was  erroneously  decided. 
Our  decision  is  based  upon  both  grounds. 

[3]  The  defendant  Williams  failed  to  make 
the  plaintiff,  who  was  a  Junior  incumbranc- 
er, a  party  to  the  foreclosure  suit  brought 
by  him  against  Rufus  Branch,  the  mortga- 
gor. The  plaintiff  Ls  therefore  not  bound  by 
the  proceedings  and  Judgment  in  that  case, 
and  his  lien  upon  the  land  was  not  affected 
thereby. 

In  treating  of  this  question,  Wiltsie,  in 
section  60,  says  that  persons  who  have  ac- 
quired an  Interest  in  the  equity  of  redemp- 
tion by  incumbrance,  such  as  a  mortgage, 
subsequent  to  the  execution  of  the  mortgage 
under  foreclosure,  are  necessarily  parties  to 
the  foreclosure  suit,  in  order  to  extinguish 
their  claims.  *The  theory  of  the  law  is,  that 
such  an  incumbrance  is  a  pledge  of  the  equi^ 
ty  for  the  debt,  and  gives  the  lienor  an  equi- 
table interest  in  the  mortgaged  premises. 
As  the  owner  of  the  equity  may,  by  an  abso- 
lute conveyance,  transfer  his  entire  interest, 
and  thereby  make  bis  transferee  a  neces- 
sary party,  as  we  have  seen,  so  he  can  on 
the  same  principle  pledge,  by  k  mortgage. 
Judgment,  or  otherwise,  a  part  or  the  whole 
of  his  interest  in  the  premises,  and  thereby 
render  the  incumbrancer  a  necessary  party, 
in  order  to  wipe  out  his  interest  Though 
a  lienor  does  not  acquire  the  fee  title  to  the 
equity,  he  acquires  an  interest  in  the  prem- 
ises which  the  statutes  of  the  various  states 
have  long  established,  and  which  the  courts 
have  long  recognized  and  sustained,  and 
which  parties,  dealing  with  the  premises, 
cannot  ignore,  except  at  their  own  peril/* 

He  thus  sums  up  the  law  upon  the  subject: 
"All  authorities,  in  all  countries  where  mort- 
gages are  foreclosed  by  equitable  actions,  are 
agreed  that  subsequent  and  Junior  mortga- 
gees are  necessary  parties  to  the  foreclosure 
of  a  prior  mortgage,  in  order  to  extinguish 
and  cut  off  their  liena    The  action  can  be 
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sustained  without  them,  but  a  defective  title 
would  be  offered  at  the  sale,  which  no  court 
would  compel  a  bidder  to  accept.  The  rule 
has  long  been  settled  that  in  a  bill  to  fore- 
close a  mortgage,  the  rights  of  incumbranc- 
ers, not  made  parties  to  the  suit,  are  not 
barred  or  affected  by  the  decree.  If  a 
Junior  mortgagee  is  omitted  as  a  party,  his 
remedy  is  to  redeem  from  the  sale  under 
foreclosure."  Wiltsie,  t  61.  He  dtes  nu- 
merous and  well-considered  cases,  to  sustain 
his  views. 

In  Gage  v.  Brewster,  31  N.  T.  218,  a  case 
much  like  ours,  the  court  said:  '^he  plain- 
tiff was  not  affected  by  the  foredosure  suit 
upon  the  defendants'  mortgage,  to  which  he 
was  not  made  a  party.  He  was  therefore  en- 
titled to  redeem,  precisely  as  though  no  such 
action  had  been  brought,  namely,  by  paying 
the  mortgage  debt  and  interest.  •  *  • 
When  seeking  to  extinguish  the  equity  of  re- 
demption and  to  bring  the  premises  to  a 
sale,  it  was  bis  duty  to  ascertain  to  whom 
that  equity  of  redemption  belonged.  It  was 
the  subject  of  transfer  by  sale  or  mortgage, 
and  it  had  been  actually  mortgaged  to  the 
plaintiff,  and  his  mortgages  were  on  record." 

So  it  was  said  in  Gould  y.  Wheeler,  28  N. 
J.  Eq.  541:  ''The  complainant  would  be  enti- 
tled to  a  decree  of  foreclosure  and  sale,  but 
for  the  fact  that  it  appears  by  her  bill  that 
there  is  a  subsequent  incumbrancer,  a  mort- 
gagee, who  is  not  made  a  party  to  the  suit. 
That  mortgagee  is  a  necessary  party.  A 
mortgagee  who  comes  into  court  for  foreclo- 
sure and  sale  of  the  mortgaged  premises  is 
not  at  liberty  to  omit,  as  parties  to  the  pro- 
ceedings, those  who  hold  incumbrances  subse- 
quent to  his  own.  The  general  rule  Is  that 
the  holders  of  all  incumbrances  existing  at 
the  time  of  commencing  the  suit  must  be  made 
parties.  Story's  Eq.  PI.  |  193;  Ensworth  y. 
Lambert,  4  Johns.  Oh.  (N.  Y.)  605;  Adams 
V.  Paynter,  1  Col.  0.  C.  530;  1  Fisher  on 
Mortgages,  554,  555,  556.  It  is  true  that,  if 
they  be  not  made  parties,  the  proceedings 
are  of  no  avail  against  them ;  but  that  is  no 
reason  for  making  a  suit  for  foreclosure  and 
sale  of  mortgaged  premises  an  exception  to 
the  general  rule  of  equity,  which  requires 
that  all  persons  in  interest  be  parties  to  the 
suit.  It  is  manifestly  unjust  to  all  persons 
interested  in  the  proceeds  of  the  sale  of  the 
mortgaged  premises  that  the  sale  be  made 
subject  to  an  outstanding  right  to  redeem, 
for  that  invariably  and  Inevitably  prejudices 
the  sale.  The  bill  must  be  amended  by  mak- 
ing the  holder  of  the  mortgage  given  by  Ste- 
wart (the  third  mortgage)  a  party,  and  he 
must  be  brought  into  court,  and  the  cause  be 
proceeded  in  regularly  as  against  him.  In 
the  meantime  the  suit  will  be  stayed.*'  Cas- 
es directly  in  point  are  Murphy  y.  Farwell, 
9  Wis.  102 ;  Carpentier  y.  Brenham,  40  Gal. 
221;  Johnson  v.  Hosford,  110  Ind.  572,  10 
N.  E.  407;  County  of  Floyd  v.  Cheney.  57 
Iowa,  160,  10  N.  W.  324;  Stewart  v.  John- 
son, 30  Ohio  St  24;  Johnson  y.  Hambleton, 
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52  Md.  378;  Watson  ▼.  D.  M.  ft  T.  Invest- 
ment Co.,  12  Or.  474,  8  Pac.  548 ;  Rogers  v. 
Holyoke.  14  Minn.  220  (Gil.  158);  Smith  v. 
Chapman,  4  Conn.  344;  Hodgen  v.  Guttery, 
58  111.  431.  The  case  last  cited  is  strikingly 
like  the  case  at  the  bar  in  its  facts. 

In  Hall  V.  Hall,  11  Tex.  547  (approved 
afterwards  in  Mills  v.  Traylor,  30  Tex.  7),  it 
is  said:  "All  persons  having  an  Interest  In 
the  equity  of  redemption  should  be  made 
parties  to  a  bin  of  foreclosure.  If  such  In- 
cumbrancers, whether  prior  or  subsequent, 
are  not  made  parties,  the  decree  of  foreclo- 
sure does  not  bind  them,  as  also  a  decree  of 
sale  would  not  The  prior  incumbrancers 
are  not  bound,  because  their  rights  are  para- 
mount to  those  of  the  foreclosing  party. 
The  subsequent  incumbrancers  are  not  bound, 
because  their  interest  would  otherwise  be 
concluded,  without  an  opportunity  to  assert 
or  protect  them.  In  the  case  now  uuder  con- 
sideration, the  lands  were  sold  to  the  appel- 
lees subsequent  to  the  mortgage  to  appel- 
lants, and  it  may  be  held,  that  the  appellees 
took  the  property,  subject  to  that  Incum- 
brance. They  should,  however,  not  have 
been  precluded  or  affected  by  a  proceeding 
had  in  their  absence,  and  without  notice." 

In  Cram  v.  CJotrell,  48  Neb.  646,  67  N.  W. 
452,  58  Am.  St  Rep.  714,  the  court  applied 
the  principle,  and  said:  'The  plaintiffs  were 
not  made  parties  to  the  foreclosure  suit,  and 
were  not  bound  by  those  proceedings.  The 
mere  fact  that  they  had  notice  of  its  pen- 
dency did  not  make  them  parties  or  bind 
them  by  the  decree.  This  is  elementary. 
The  foreclosure  and  sale  were  therefore  ut- 
terly ineffectual  to  bar  plaintiff's  mortgage. 
A  junior  mortgagee  who  has  not  been  made  a 
party  to  the  proceeding  foreclosing  the  senior 
mortgage  has  thereafter  a  right  to  redeem 
from  such  senior  mortgagee  (the  purchaser  at 
the  judicial  sale).  Renard  v.  Brown,  7  Neb. 
449.  Therefore,  when  this  foreclosure  was 
properly  pleaded  in  the  present  case,  the 
facts  demanded  that  the  plaintiffs,  instead 
of  merely  having  their  mortgage  re-estab- 
lished, should  be  permitted  to  redeem  the 
Stoddar  mortgage.  Why  the  court  denied 
this  relief  and  denied  plaintiffs  any  relief, 
the  record  does  not  inform  us.  *  *  *  If 
he  (Stoddar)  did  not  know  of  plaintiffs'  rights 
when  he  took  the  mortgage,  he  learned  them 
within  a  very  few  days  thereafter.  At  the 
time  of  the  foreclosure  sale,  this  very  suit 
was  i)ending,  In  which  he  is  a  party.  He  had 
full  notice  of  all  the  facts.  A  mistake  of 
law  would  not  protect  him." 

The  court,  In  Howard  v.  Railway  Co.,  101 
U.  S.  837,  25  L.  Ed.  1081,  held  that  while 
the  senior  mortgagee  can  proceed  by  suit  to 
foreclose  against  the  mortgagor  alone,  and 
in  that  sense  a  subsequent  lienor  or  incum- 
brancer Is  not  a  necessary  party,  the  decree 
is  not  binding  upon  the  latter,  so  as  to  su- 
persede or  displace  his  lien,  but  it  left  him 
still  the  right,  as  a  second  incumbrancer,  to 
redeem,  which  he  may  do  if  his  right  is  not  | 


lost  by  laches  or  lapse  of  time.  "Subsequent 
incumbrancers,"  says  Justice  Clifford,  who 
delivered  the  opinion,  ••when  not  made  par- 
ties to  a  bill  for  foreclosure  or  sale,  are  not 
bound  by  the  decree ;  nor  is  that  rule  violat- 
ed in  the  least  degree  when  it  is  held  that 
the  title  of  the  defendants  Is  paramount,  as 
that  consequence  flows  from  the  fact  that 
the  lien  of  the  judgment  under  which  the 
defendants  claim  is  prior  to  that  under  which 
the  plaintiff  claims  his  title.  Whatever  rights 
the  plaintiff  had,  prior  to  the  sale  in  equity, 
which  gives  the  defendants  the  paramount 
title,  he  still  has,  wholly  tinimpeached  by 
that  sale  or  by  any  other  cause,  unless  they 
are  ;  barred  by  lapse  of  time  or  laches. 
Process  against  the  plaintiff  under  that  de- 
cree could  not  affect  his  rights,  as  he  was 
not  a  party  to  the  proceeding;  consequently 
the  lien  of  his  judgment  still  remained  in 
full  force.  Even  if  the  plaintiff  had  been 
made  a  party  to  that  proceeding,  the  only 
effect  would  have  been  to  cut  off  his  equity 
of  redemption,  and,  as  he  was  not  made  a 
party,  his  equity  of  redemption  is  not  ex- 
tinguished." 

The  counsel  of  defendant  Williams,  Mr. 
John  Robinson,  in  his  excellent  brief,  and 
also  at  the  bar,  in  his  well-prepared  and 
forceful  argument,  relied  on  the  following 
cases:  Komegay  v.  Steamboat  Co.,  107  N.  C. 
115,  12  S.  E.  123;  Lumber  Co.  v.  Hotel  Co., 
109  N.  O.  658,  14  S.  E.  35;  WiUiams  v.  Kerr, 
113  N.  a  306,  18  S.  E.  501;  and  Gammon  r. 
Johnson,  126  N.  0.  64,  35  S.  E.  185;  and 
contended  that  it  had  been  decided  by  them 
that  a  second  incumbrancer  is  not  a  necessary 
party  to  a  foreclosure  suit  by  the  first  lien- 
holder  or  mortgagee.  This  may  be  conceded, 
and  yet  the  deduction  drawn  therefrom,  thai 
he  will  be  barred  of  his  right  to  redeem,  la 
not  warranted.  We  have  said  he  is  not  a 
necessary  party,  in  the  sense  that  the  decree 
will  be  void  without  him  as  to  those  who 
are  parties;  but  he  is  clearly  entitled  to  re- 
deem, and  we  think  that  the  court,  in  Wil- 
liams V.  Kerr  and  Gammon  v.  Johnson,  ai>- 
proves  the  principle  as  we  have  stated  it 
In  the  case  last  mentioned,  he  is  said  to  be 
a  necessary,  jot  at  least  a  proper,  party.  In 
order  to  have  a  complete  adjustment  of  the 
rights  of  all  interested  persons,  and,  further, 
that  the  court  should,  ex  mero  motu,  require 
him  to  be  brought  In  by  process,  so  as  to 
conclude  him.  In  Williams  v.  Kerr,  the  as- 
signee of  the  mortgagor  was  held,  for  special 
reasons,  to  be  affected  by  the  foreclosure  suit, 
as  a  lis  pendens,  and  to  be  bound  by  its  or- 
ders and  decrees^  In  the  Komegay  and 
Lumber  Company  Cases,  the  court  had  un- 
der consideration  the  priority  of  a  lien,  under 
the  statute,  of  a  mechanic  or  materialman. 
In  none  of  those  cases,  as  we  read  and  un- 
derstand them,  was  the  precise  questloii 
raised  which  is  now  before  us  for  decision, 
and  we  think  that  all  those  cases  may  be 
reconciled  with  what  we  have  hereinbefore 
said  as  to  the  effect  of  a  decree  upon  a  junior 
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iocumbrancer,  not  a  party  to  the  foreclosure 
sale.  Pitt  y.  Moore»  99  N.  a  85»  5  S.  E.  389, 
6  Am.  St  Bep.  489. 

There  is  nothing  decided  in  Hlnson  y. 
Adrian,  86  N.  C.  61,  that  militates  against 
the  views  we  have  so  far  expressed,  but  the 
decision  rather  coincides  with  them.  The 
court  says:  "While  there  is  some  diversity  of 
opinion  as  to  the  practice  in  requiring  the 
presence  of  prior  and  posterior  mortgagees 
in  a  foreclosure  suit,  the  preponderance  of 
authority  favors  the  propriety,  if  not  the 
necessity,  of  their  being  parties,  in  order  to 
a  full  and  final  adjustment  of  all  the  equi- 
ties involved."  It  is  true  that,  when  refer- 
ring to  certain  authorities  upon  the  subject, 
it  is  casually  said  that,  if  not  made  a  party, 
the  second  incumbrancer  would  be  concluded 
without  an  opportunity  to  assert  his  rights 
or  protect  them;  but  this  was  an  inadvert- 
ence, we  think,  and  not  Justified  by  the  cases, 
and  directly  opposed  to  the  overwhelming 
weight  of  authority,  and  it  was  not  at  all 
necessary  to  the  decision  of  the  case.  Nor  do 
we  think  it  is  sustained  by  the  authorities 
cited.  It  was  merely  stated  for  the  purpose 
of  showing  how  unjust  it  would  be  to  bind 
without  a  hearing.  Tlie  court,  in  that  case, 
ordered  the  Junior  incumbrancer  to  be  made 
a  party.  We  think  there  is  nothing  decided 
in* those  cases  in  confiict  with  our  present 
ruling:  but,  if  anything  had  been  so  decid- 
ed, we  would  xmhesltatingly  refuse  to  fol- 
low it,  in  view  of  the  great  weight  of  au- 
thority the  other  way,  unless  compelled  to 
do  so,  because  it  may  involve  a  question  of 
title.  But  we  are  not  confronted  by  any 
such  situation.  If  we  have  decided  in  any 
case  the  very  question  now  presented  con- 
trary to  what  we  now  decide,  the  precedent 
will  be  controlling,  so  far  as  to  protect  any 
titles  or  vested  interests  which  have  been  ac- 
quired upon  the  faith  of  it 

[4]  Parties  have  the  right  to  act  upon  the 
decisions  of  this  court  in  acquiring  titles, 
and  such  titles  will  not  be  disturbed,  or  the 
parties  prejudiced,  by  a  subsequent  reversal 
of  the  decision.  We  have  so  held  in  two  re 
cent  cases:  Hill  v.  Railroad,  143  N.  C.  539,  55 
S.  B.  854,  9  L.  R.  A.  (N.  S.)  606;  Hill  v. 
Brown,  144  N.  O.  117,  56  S.  B.  693.  Such  a 
rule  is  based  upon  an  ancient  maxim  of  the 
law,  is  a  just  one,  and  should  be  perpetuated. 
Broom's  Legal  Maxims  (8th  Ed.)  pp.  34,  35. 
Further,  we  will  say  that  the  principle  of 
this  decision  will  not  apply  to  a  subsequent 
mortgagee  whose  mortgage  is  not  registered. 
This  application  of  the  rule  to  such  a  case 
would  be  intolerable.  If  parties  withhold 
their  deeds  from  registration,  they  must  take 
the  consequences  of  their  own  neglect  The 
law  abhors  secret  liens,  and  it  Is  now  the 
firmly  established  policy  of  this  state,  and 
has  been  since  1885,  to  require  the  registra- 
tion of  deeds  and  other  instruments,  and 
to  protect  innocent  purchasers  against  the 
claims  of  those  who  have  not  complied  with 
the  law.  Pell's  Revisal,  H  979-981,  and 
notes ;  Acts  of  1885,  a  147. 


It  is  suggested  that  the  rule  applied  in 
this  case  does  not  obtain  in  states  where  the 
legal  title  is  held  to  pass  by  the  conveyance 
to  the  mortgagee,  as  in  this  state,  but  only 
in  those  where  a  mortgage  is  considered 
merely  as  a  lien,  or  a  security  for  the  pay- 
ment of  the  debt  But  an  examination  of 
the  authorities  will  disclose  that  they  rec- 
ognize no  such  distinction.  In  the  states  of 
New  Jersey,  Connecticut,  Maryland,  Illinois, 
Ohio,  and  others,  from  the  reports  of  which 
we  have  cited  cases;  it  has  been  held  that 
the  legal  title  passes  to  the  mortgagee.  20 
Am.  &  Eng.  Enc.  (2d  Ed.)  p.  900,  and  note  5. 
The  rule  rests  upon  the  reasonable  assump- 
tion that  the  Junior  incumbrancer  has  an 
interest  which  should  be  protected  by  the 
courts,  and  which  cannot  be  taken  from  him 
or  impaired  without  notice  and  an  opportu- 
nity to  be  heard.  "It  has  long  been  the  re- 
ceived rule  (expressed  in  the  maxim,  'Audi 
alteram  partem*)  that  no  one  is  to  be  con- 
demned, punished,  or  deprived  of  his  proper- 
ty in  any  Judicial  proceeding,  unless  he  has 
had  an  opportunity  of  being  heard."  Broom. 
Legal  Maxims  (Sth  Ed.)  p.  112. 

[6]  The  defendant  Williams  further  con- 
tends that  he  had  as  good  a  title  as  if  he  had 
foreclosed  under  the  power  of  sale,  as  the 
court  in  the  foreclosure  suit  was  merely  sell- 
ing in  accordance  with  the  power,  by  sub- 
stituting a  commissioner  In  the  place  of  the 
mortgagee,  and  that  therefore  the  case  of 
Dunn  V.  Oettlnger,  148  N.  C.  276,  61  S.  B. 
679,  where  the  trustee  sold  under  the  pow- 
er, applies.  But  this  contention  Is  squarely 
met  by  our  recent  decision  in  McLarty  v. 
Urquhart,  153  N.  C.  339,  69  S.  E.  245,  to 
which  Justice  Brown  says:  "Notwithstand- 
ing the  power,  the  mortgagee  may  invoke  the 
aid  of  the  court  in  foreclosing  the  equity  of 
redemption.  Instead  of  resorting  to  the  pow- 
er. Likewise,  to  case  of  complications,  the 
mortgagor  has  frequently  resorted  to  the 
courts  for  protection  and  compelled  foreclos- 
ure under  their  protection.  Capehart  v. 
BiirffS,  77  N.  C.  261;  Komegay  v.  Spicer,  76 
N.  C.  96 ;  Whitehead  v.  Hellen,  76  N.  0.  99 ; 
Kidder  v.  Mcllhenny,  81  N.  C.  131;  Man- 
ning V.  Elliott,  92  N.  C.  61,  are  precedents 
to  potot  This  plaintiff  preferred  to  seek  aid 
of  the  court  to  foreclose,  instead  of  pursu- 
ing the  power  contained  to  the  Instrument 
Had  he  pursued  the  latter,  he  must  follow 
its  provisions  substantially;  but  the  court  is 
not  bound  to  follow  them.  Its  power  to  fore- 
close is  not  derived  from  the  power  of  sale 
in  the  mortgage.  It  could  decree  foreclosure, 
if  the  instrument  contained  no  such  power." 
The  court  acts  under  Its  general  equity  Juris- 
diction, and  proceeds  to  grant  relief,  irre- 
spective of  the  stipulations  contained  in  the 
power  of  sale.  It  pursues  its  own  course  and 
practice  without  any  restraint  by  reason'  of 
the  power  of  sale  contained  in  the  deed,  so 
as  to  administer  the  rights  of  the  parties  ac^ 
cording  to  law  and  Its  own  equitable  proced- 
ure, acting  under  its  own  powers  and  Juris- 
diction, and  not  by  virtue  of  any  contractual 
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power  given  In  the  mortgage  or  deed  of  trust. 

[6]  But  it  must  not  be  overlooked  that  the 
defendant  Williams  did  not  acquire  the  legal 
title  to  the  land  by  the  assignment  of  the 
notes  and  mortgages  to  him.  The  notes  were 
transferred,  and  the  mortgage,  but  without 
any  conveyance  sufficient  to  transfer  the  le- 
gal title  of  the  mortgagee.  Williams  v. 
Teachey,  85  N.  C.  402 ;  Dameron  v.  Eskridge, 
104  N.  C.  621,  10  S.  E.  700 ;  Hnssey  v.  Hill, 
120  N.  0.  312,  26  S.  E.  919,  68  Am.  St.  Rep. 
789;  Morton  ▼.  Lumber  Co.,  144  N.  C.  31, 
50  S.  B.  551 ;  s.  a  152  N.  C.  54,  67  S.  B.  67; 
Modlin  ▼.  Insurance  Co.,  151  N.  C.  35,  65 
S.  E.  605.  "In  some  of  the  states  a  mortgage 
la  held  by  statutory  regulation  or  judicial 
construction  to  be  simply  a  lien,  leaving  the 
legal  estate  in  the  mortgagor.  In  North  Car- 
olina and  many  other  states,  the  common 
law  prevails,  and  the  mortgage  deed  passes 
the  legal  title  at  once,  defeasible  by  subse- 
quent performance  of  its  conditions."  Lum- 
ber Co.  V.  Hudson,  153  N.  C.  96,  68  S.  E. 
1065.  This  being  so,  and  it  is  conceded  in 
the  defendant's  brief  that  it  is  so,  the  as- 
signment of  the  note  and  mortgage  did  not 
vest  the  legal  title  to  the  land  in  Williams, 
nor  the  power  of  sale  as  an  incident  of  it 
Norman  v.  Hallsey,  132  N.  C.  6,  43  S.  E.  473 ; 
Williams  v.  Teachey,  supra.  The  legal  title 
and  power,  therefore,  remained  in  Fred  Mar- 
tin, the  mortgagee,  and  he  was  not  a  party  to 
the  foreclosure  suit  It  follows  that  the 
court  was  not  proceeding  under  the  power 
contained  in  the  deed  when  it  ordered  a  sale 
of  the  land.  The  person  having  the  legal  ti- 
tle and  power  is  a  party  to  this  suit,  and 
was  at  the  time  that  Williams  took  the  as- 
signment, and  Williams  himself  was  made 
a  party  by  the  service  of  process,  before  his 
bid  at  the  sale  had  been  accepted  by  the 
court,  and  the  sale  confirmed. 

[71  He  was  a  mere  proposer,  until  it  was 
accepted,  and  confirmation  took  place.  Joyn- 
er  V.  FutreU,  136  N.  C.  301,  48  S.  E.  649,  and 
cases  cited.  The  sale  and  deed  of  the  com- 
missioner had  no  more  than  the  e!Tect  of 
foreclosing  the  equity  of  redemption,  leaving 
the  legal  title  outstanding  in  Fred  Martin, 
the  mortgagee.  Under  all  these  circumstanc- 
es, Williams  must  be  adjudged  to  be  bound 
by  the  orders  and  decrees  in  this  suit,  so  far, 
at  least,  as  may  be  necessary  to  a  satisfac- 
tion of  the  plaintiff's  claim  by  foreclosure  of 
his  mortgage,  or  otherwise.  In  other  words, 
whatever  rights  or  interest  Williams  has,  he 
acquired  subject  to  the  plaintiff's  lien,  and 
the  latter  may  redeem  as  against  him,  if  his 
debt  has  not  already  been  paid  or  satisfied; 
and  in  order  to  ascertain  the  status  of  the 
several  claims  an  account  may  be  taken,  if 
necessary. 

[81  We  will  not  even  suggest  upon  what 
principle  the  account  should  be  taken,  as 
that  must  he  decided,  first,  by  the  court  be- 
low, and  besides  we  cannot  anticipate  what 
the  evidence  will  be.  But  we  may  safely  say 
that  the  plaintiff  la  not  entitled  to  recover 


v  any  more  than  the  amount  of  bis  debt,  or 
such  portion  of  the  original  debt  as  remains 
unsatisfied. 

There  is  no*  analogy  between  this  case  and 
those  where  sales  are  made  under  a  power 
contained  in  a  mortgage  or  deed  of  trust,  or 
under  an  execution  issued  upon  a  Judgm^it, 
for  in  the  former  case,  when  the  party  acts 
under  a  power,  he  Is  proceeding  out  of  court, 
and  in  the  case  of  an  execution  sale  he  is 
proceeding  under  a  statutory  power  or  man- 
date, and  the  court  is  not  called  upon  to  ex- 
ercise Its  equitable  jurisdiction  and  do  what 
is  manifest  justice  as  between  all  parties  In* 
terested.  The  plaintiff  is  merely  enforcing  a 
right  acquired  at  law  by  legal  process,  in  ac- 
cordance with  the  statute,  and  that  is  all. 
In  such  cases  third  parties  must  be  vigilant 
and  take  care  of  their  interests. 

[91  But  when  a  court  of  equity,  or  a  court 
having  equitable  jurisdiction,  is  invoked  to 
grant  relief,  quite  a  different  case  Is  present- 
ed. It  strives  to  do  justice,  and  will  not  de- 
prive a  party  of  his  property  without  a  hear- 
ing. The  distinction  is  too  familiar  and 
manifest  to  require  further  elucidation. 
Menzel  v.  Hinton,  132  N.  0.  660,  44  S.  B.  3S5, 
95  Am.  St  Rep.  647;  Cone  ▼.  Hyatt,  132  N. 
C.  810,  44  S.  B.  678. 

Our  conclusion  is  that  the  court  erred  In 
its  rulings.  The  verdict  will  be  set  aside  and 
a  new  trial  granted,  the  case  to  proceed  fur- 
ther in  the  court  below,  In  accordance  with 
the  law  as  herein  declared. 

New  trial. 

CLARK,  C.  J.  (dissenting).  It  has  always 
been  held  for  law  in  this  state  that  a  pur- 
chaser at  a  sale  under  a  second  mortgage 
acquires  the  property,  subject  to  the  lien  of 
the  first  mortgage;  but  that  the  purchaser 
at  a  sale  under  the  first  mortgage  acquires 
the  property  absolutely  free  from  the  liens 
of  subsequent  mortgages.  Purchasers  at  such 
sales  are  required  therefore  to  examine  only 
for  prior  incumbrances,  not  as  to  subsequent 
ones. 

In  GambriU  v.  Wilcox,  111  N.  0.  43,  15 
S.  E.  8S5,  it  was  held  that  the  purchaser  at 
an  execution  sale  under  a  junior  docketed 
judgment  acquires  the  property,  subject  to 
the  lien  of  prior  docketed  judgments,  but 
that  the  purchaser  at  an  execution  sale  un- 
der a  senior  docketed  judgment  acquires  the 
property  free  from  the  liens  of  all  junior 
Judgments.  This  is  put  upon  the  express 
ground  therein  stated  that  "the  lien  of  a 
docketed  judgment  Is  in  the  nature  of  a  stat- 
utory mortgage.''  This  case  has  been  cited 
since  in  Baruch  v.  Long,  117  N.  C.  511,  2a 
S.  B.  447;  Bernhardt  v.  Brown,  118  N.  C. 
710,  24  S.  B.  527,  715,  36  L.  R.  A.  402,  and 
other  cases. 

When  the  sale  Is  made  under  a  power  of 
sale  contained  In  the  mortgage,  there  is  no 
opportunity  to  make  subsequent  mortgagees 
parties,  nor  has  it  ever  been  required  that 
notice  be  given  to. them.    The  second  mort- 
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gagees  are  fixed  with  notice  of  the  prior  re- 
corded mortgage  by  Btatnte,  and  they  take 
only  the  equity  of  redemption.  When  the 
sale  is  made  under  foreclosure  proceeding, 
the  purchaser  is  not  required  to  examine  for 
subsequent  incumbrances.  He  takes  with 
notice  only  of  the  Judgment  which  adjudges 
the  Talldity  of  the  mortgage  and  decrees  the 
sale  thereunder.  He  is  not  required  to  ex- 
amine for  subsequent  incumbrances,  any  more 
than  a  purchaser  at  a  sale  under  a  docketed 
Judgment,  or  a  purchaser  at.  a  sale  under  a 
mortgage  with  power  of  sale. 

It  has  been  repeatedly  and  most  explicitly 
declared  by  this  court  (Komegay  v.  Steam* 
boat  Co.,  107  N.  O.  117,  12  8.  B.  123 ;  Lum- 
ber Co.  T.  Hotel  Co.,  109  N.  0.  063,  14  S.  B. 
85;  Williams  v.  Kerr,  113  N.  0.  311,  18  S. 
B.  501;  Gammon  v.  Johnson,  120  N.  C.  66, 
85  S.  B.  185)  that  in  a  proceediug  for  fore- 
closure it  is  not  necessary  that  the  holders 
of  Junior  mortgages  be  made  parties.  But 
if  the  purchaser  could  not  get  a  good  title  at 
SQch  sale,  unless  subsequent  mortgagees  are 
made  parties,  then  they  would  be  necessary 
parties  beyond  question.  Those  decisions 
hold  that  it  is  adrisable  to  make  such  Junior 
mortgagees  parties,  and  even  that  the  court 
may  add  them  ex  mero  motu.  The  reason 
given  is  that  thereby  they  may  have  oppor- 
tunity to  participate  in  the  surplus.  If  any, 
derived  from  the  sale  over  and  above  the 
payment  of  the  first  mortgagee  and  the  cost 
of  proceedings,  which  surplus  the  mortgagor 
might  otherwise  dissipate.  This  reason  looks 
to  the  convenience  and  advantage  of  the  sec- 
ond mortgagees,  but  does  not  affect  the  title 
acquired  by  the  purchaser. 

It  has  been  held  in  many  cases  that  a 
docketed  Judgment,  though  a  lien  upon  the 
land,  does  not  divest  the  estate  out  of  the 
debtor,  nor  transfer  his  title,  and  does  not 
even  make  the  land  primarily  liable  for  the 
debt  Dysart  v.  Brandreth,  118  N.  C.  968, 
23  8.  B.  966,  and  cases  cited;  Clark's  Code 
(3d  Ed.)  p.  592.  If,  therefore,  in  such  case, 
where  the  title  and  the  estate  still  remain  in 
the  Judgment  debtor,  the  purchaser  at  the 
execution  sale  under  a  senior  Judgment  takes 
the  property,  divested  of  the  lien  of  subse- 
quent docketed  Judgments,  without  any  no- 
tice being  given  to  them  of  the  sale,  for  a 
stronger  reason,  when  the  land  is  sold  un- 
der a  decree  of  foreclosure,  the  purchaser 
must  take  without  notice  of  any  subsequent 
Incumbrances  which  are  not  recited  in  the 
Judgment,  because  by  the  first  mortgage  the 
title  and  the  estate  Is  transferred  to  the 
mortgagee,  subject  only  to  the  sale  and  re- 
turn of  the  surplus,  if  any,  to  the  mortgagor. 

The  subsequent  mortgagees  take  only  a 
mortgage  upon  the  equity  of  redemption. 
The  legal  title  and  the  estate  are  in  the  first 
mortgagee,  and  the  purchaser  at  the  sale  un- 
der the  first  mortgage  can  be  no  more  af- 
fected by  any  subsequent  liens  than  the  first 
mortgagee  himself.     Indeed,  the  purchaser 


at  such  sale  is  In  a  better  condition  than  the 
mortgagee,  for  he  takes  the  legal  title,  which 
was  vested  in  the  mortgagee,  discharged  of 
the  trusts  thereto  attached.  The  purchaser 
is  not  required  to  see  to  the  application  of 
the  purchase  money.  He  has  discharged  his 
duty  when  he  has  paid  the  money  into  court 
at  a  sale  under  a  decree  of  foreclosure,  or 
has  paid  it  to  the  mortgagee  at  a  sale  under 
power  of  sale,  and  has  taken  his  deed. 

In  foreclosure  proceedings^  as  the  court 
has  always  held  (Gammon  v.  Johnson,  126 
N.  C.  66,  35  8.  B.  185,  and  other  cases  above 
cited),  it  Is  advisable  to  make  subsequent 
mortgagees  parties,  that  they  may  look  to 
their  liens  upon  the  surplus.  If  not  so  made 
parties  in  the  summons,  they  can  ask  to  be 
Joined,  or  the  court  ex  mero  motu  can  make 
them  parties.  But  their  not  being  parties 
cannot  impair  the  title  of  the  first  mortgagee 
who,  by  virtue  of  his  prior  contract,  holds 
the  legal  estate,  nor  can  it  affect  the  pur- 
chaser who  acquires  the  estate  and  title  of 
the  first  mortgagee. 

For  the  above  reasons  this  court  has  al- 
ways held  that  Junior  mortgagees  are  ad- 
visable parties  to  foreclosure  proceedings  up* 
on  a  prior  mortgage,  but  not  necessary  par- 
ties. Hence,  if  they  are  not  made  parties, 
the  purchaser  at  the  sale  acquires,  neverthe- 
less, a  good  title.  It  will  place  a  new  burdeh 
upon  purchasers  at  such  sales  to  impair  their 
title  by  a  constructive  notice  of  Junior  in- 
cumbrancers, whom  the  court  ordering  the 
sale  has  not  seen  fit  to  make  iMirties. 

The  purchaser  at  the  foreclosure  sale  un- 
der the  first  mortgage  in  this  case  had  a 
right  to  rely  upon  the  uniform  decisions  of 
this  court  that  it  was  not  necessary  to  make 
subsequent  incumbrancers  parties.  But  If, 
notwithstanding,  his  title  is  held  defective, 
and  that,  too,  not  by  setting  aside  the  sale 
by  motion  in  that  cause,  but  in  a  collateral 
proceeding  to  foreclose  under  the  Junior  re- 
corded mortgage,  certainly  In  this  proceed- 
ing it  is  necessary  to  make  the  senior  mort* 
gagee  a  party.  At  such  sale  under  the  Jun- 
ior mortgage,  the  first  proceeds  must  be  ap- 
plied to  the  payment  of  the  lien  of  the  first 
recorded  mortgage,  after  payment  of  costs. 

If,  as  is  suggested,  the  assignment  by  the 
first  mortgagee  Is  defective,  the  assignee  (who 
was  also  purchaser  at  the  foreclosure  sale) 
must  be  made  a  party,  and  the  decree  should 
direct  a  repayment  to  him  of  the  purchase 
money  out  of  so  much  of  the  proceeds  of  the 
sale,  now  to  be  made,  which  are  to  be  ap- 
plied to  the  discharge  of  the  lien  of  the  first 
mortgage. 

The  foreclosure  sale  under  the  first  mort- 
gage was  either  valid  or  invalid.  If  valid, 
the  purchaser  got  a  good  title.  If  invalid, 
then  at  the  foreclosure  sale  under  the  second 
mortgage  the  lien  of  the  first  mortgage  must 
first  be  paid  olt  out  of  the  proceeds  of  the 
sale.  The  first  registered  mortgage  ^nnot 
be  deprived  of  its  priority  given  by  statute. 
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8HE}LL  ft  SOUTHERLAND  v.  AIKEN  et  aL 

(Supreme  Court  of  North  Carolina.     May  11, 

1911.) 

1.  Ski-Off  awd  Countebolaim  (|  44*)— Mu- 
tuality OF  Demands. 

A  maker  of  a  joint  and  seyeral  note  pay- 
able to  a  firm  may,  in  an  action  by  the  firm 
against  him  and  the  co-maker,  set  up  a  counter- 
claim due  him  from  the  firm. 

[Ed.  Note.~For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  U  82-d9;  Dea  Dig. 
I  44.*] 

2.  Saues  (I  428*)— Counterclaim— Damaqes 
FOB  Bbeach  of  Wabbantt. 

A  claim  for  damages  for  breach  of  war- 
ranty in  a  contract  of  sale  arises  out  of  con- 
tract, and  is  available  as  a  counterclaim  under 
Revisal  1905,  |  481,  authorizing  a  counterclaim 
based  on  a  cause  of  action  arising  on  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  1214-1223;   Dec.  Dig.  i  428.*] 

Appeal  from  Superior  Court,  Catawba 
County;    Long,  Judge. 

Action  by  Shell  &  Sontberland  against  J. 
H.  Aiken  and  another.  From  a  Judgment 
granting  insufficient  relief,  plaintiff  appeals. 
Affirmed. 

A.  A.  Whitener,  for  appellant  W.  A.  Self 
and  C.  Ii.  Whitener,  for  appellees. 

CLARK,  a  J.  The  plaintiffs  Shell  ft 
Sontberland,  a  partnership,  sold  their  livery 
business  to  the  defendants,  who  were  hus- 
band and  wife,  taking  a  note  signed  by  them 
both  in  the  sum  of  $600,  upon  which  this  ac- 
tion is  brought  The  husband  pleaded  as  a 
coonterclaim  that  subsequently  to  the  above 
sale  the  plaintiffs  sold  him  a  surrey  for  $142 
and  warranted  the  same^  that  (lie  surrey 
proved  to  be  worthless,  and  he  sets  up  dam- 
ages for  the  breach  of  warranty  as  a  counter- 
claim. The  jury  assessed  the  counterclaim 
at  $100  which  was  deducted  from  the  amount 
which  was  admitted  to  be  due  upon  the  note. 

The  plaintiffs  present  several  exceptions, 
but  in  their  brief  they  are  practically  re- 
duced to  two  propositions. 

[1]  They  contend  that  the  counterclaim 
was  due  to  the  husband  only,  and  therefore 
judgment  should  have  been  rendered  against 
the  wife  for  the  full  amount  of  the  note. 
But,  as  the  note  was  Joint  and  several,  any 
credit  allowed  thereon  in  the  Judgment  ren- 
dered against  one  of  the  obligors  will,  of 
course,  be  a  payment  as  to  the  other.  The 
note  sued  on  was  due  to  the  partnership,  and 
the  counterclaim  was  owing  by  the  partner- 
ship, and  was  therefore  properly  allowed  as 
a  counterclaim. 

[2]  The  second  contention  of  the  plaintiffs 
is  that  the  counterclaim  was  for  a  tort,  and, 
inasmuch  as  it  did  not  arise  out  of  the  same 
transaction,  it  could  not  be  set  up  as  a  coun- 
terclaim. Revisal  1905,  §  481.  The  answer 
to  this  Is  that  the  damage  for  breach  of  war- 
ranty arises  out  of  contract,  and  is  therefore 
a  proper  counterclaim.    Even  if  the  counter- 


claim had  been  for  fraud  and  deceit,  and 
therefore  an  action  ex  delicto  under  the  old 
procedure,  the  defendant  could  waive  the  tort 
and  sue  in  contract.  Bulllnger  T.  Marshall, 
70  N.  C.  526. 
No  error. 

(89  8.  a  SS) 

BARTOLI  V.  GRANDT  et  aL 

(Supreme  Court  of  South  Carolina.     May  Hi 

'      1911.) 

1.  Trial  (8  178*)— Motion  fob  DnncnBD  Vbb- 

DICT—EVIDENCE  CONSIDEBED. 

Until  a  ruling  admitting  evidence  was  re- 
versed by  the  trial  court,  or  until  the  objection  to 
it  was  sustained  on  appeal,  such  evidence  should 
be  considered  on  a  motion  for  directed  verdict. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  401-403 ;  Dec.  Dig.  |  178.*] 

2.  Trial  (|  142*)— Dieection  op  Vebdict. 

Where  the  evidence  is  susceptible  of  more 
than  one  inference,  it  Is  error  to  direct  a  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  337 ;   Dec  Dig.  |  142.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Ernest  Qary,  Jndga 

"To  be  officially  reported." 

Action  by  L.  Bartoli,  doing  bnsinesa  be 
the  Bartoli  Mosaic  &  Tile  Company,  against 
John  F.  Grandy  and  another,  copartners  as 
John  F.  Grandy  &  Son,  and  another.  From 
a  Judgment  upon  a  directed  verdict,  plain- 
tiff appeals.  Reversed  and  remanded  for 
new  trial. 

Wm.  G.  Sirrine,  for  appellant  Hayns- 
worth  &  Haynsworth,  for  respondents. 

GARY,  A.  J.  This  is  an  action  against 
John  F.  Grandy  &  Son  and  Greenville  Hotel 
Company,  to  recover  the  sum  of  $248.62  for 
work  done  by  L.  Bartoli  on  the  Ottaray  Ho- 
tel, Greenville,  S.  C.  The  Greenville  Hotel 
Company  awarded  the  contract,  for  the  erec- 
tion of  said  hotel,  to  John  F.  Grandy  &  Son» 
who  in  turn  awarded  to  Bartoli,  the  con- 
tract for  all  tiling  work  in  the  hotel,  speci- 
fied in  the  original  contract,  between  John  F. 
Grandy  &  Son  and  the  hotel  company.  This 
original  contract  did  not  call  for  tile  floors 
and  bases  in  the  bathrooms,  but  subsequent- 
ly it  was  decided  to  have  such  work  done 
by  contract  At  a  meeting  for  this  pur- 
pose, the  following  i)ersoDS  were  present: 
Bartoli,  one  of  the  Grandys,  A.  A.  Brlstow. 
and  D.  W.  Ebaugh — the  two  last  mentioned 
representing  a  majority  of  the  building  com- 
mittee of  the  hotel  company — and  they  en- 
tered into  a  contract,  the  provisions  of 
which  are  in  dispute.  After  the  completion 
of  the  hotel,  and  the  settlement  between  the 
hotel  company  and  Grandy  &  Son,  there  re- 
mained due  from  Grandy  to  Bartoli,  on  ac- 
count of  work  done  under  the  original  c(mi- 
tract,  the  sum  of  $44.  This  sum  John  F. 
Grandy  &  Son  tendered  to  Bartoli;  but  the 
latter    refused   to    accept   it,    claiming   that 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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there  Was  an  additional  snm  due  him, 
amonntlng  In  all  to  $248.62,  and,  upon  the 
defendant's  refusing  to  pay  the  latter  sum. 
this  action  was  begun.  On  the  trial  of 
the  case,  It  was  contended,  on  behalf  of 
plaintilf,  that  the  work  done  on  the  base  of 
the  walls  should  be  paid  for  at  the  price 
of  26  cents  per  lineal  foot,  which  conten- 
tion, If  correct,  would  entitle  plaintiff  to  a 
Judgment  for  the  full  amount  asked  for 
On  the  other  hand,  it  was  contended  on  the 
part  of  the  defendants  that  this  work  was 
to  have  been  paid  for  on  the  basis  of  26 
cents  per  square  foot  If  the  latter  con- 
tention is  correct,  it  appears  that  the  plain- 
tiff has  been  paid  in  full,  with  the  excep- 
tion of  the  item  of  $44,  for  work  done  un- 
der the  original  contract  The  record  con- 
tains the  following  statement:  "The  Jury, 
after  retiring  to  consider  the  case,  returned 
and  announced  to  the  court  that  they  had 
been  unable  to  arrive  at  a  verdict  By  Mr. 
Haynsworth:  I  move  the  court  to  direct  a 
verdict  In  this  case,  except  for  $44.  By  the 
Court:  I  think  that  is  what  you  are  enti- 
tled to,  80  I  will  direct  the  verdict  for  you. 
Write  out  the  verdict,  Mr.  Haynsworth," 
This  amount  was  for  other  work  than  the 
tiling  and  was  not  disputed.  The  plaintiff 
appealed  upon  exceptions,  which  raise,  prac- 
tically, the  single  question  whether  there 
was  any  testimony  whatever  tending  to  show 
that  the  work  done  on  the  base  of  the  walls 
was  to  be  paid  for  at  a  higher  price  than  26 
cents  per  square  foot 

P.  M.  Feltham,  a  civil  engineer,  thus  tes- 
tified '  as  a  witness  for  the  plaintiff:  "Q. 
What  is  the  usual  method  of  computation  to 
measure  the  base,  as  distinguished  from  the 
method  of  measuring  the  floor?  A.  You 
measure  the  base  by  the  lineal  foot,  and  the 
floor  by  the  square  foot  Objected  to  by 
Mr.  Haynsworth:  He  is  measuring  under  a 
contract,  and  the  terms  of  the  contract 
would  determine  that  question.  By  Court: 
He  can  prove  what  this  base  terrazzo  was, 
and  estimate  the  value  of  it*'  Cross-ex- 
amination: "Q,  You  mean  to  say  that  ac- 
cording to  Bartoli's  claim,  it  was  240  odd 
dollars?  A.  No,  sir;  Grandy  and  I  flgured 
this  together,  and  by  our  figures  made  the 
calculation.  Q.  Didn't  the  whole  difference 
arise  between  Bartoli  and  the  Greenville  Ho- 
tel Company  with  reference  to  the  measure- 
ments of  the  bases?  A.  My  understanding, 
of  course,  I  was  not  present,  my  under- 
standing was  that  the  dispute  arose  in  the 
difference  of  the  height  of  the  bases.  Q.  If 
the  hotel  company  was  right  about  this 
daim,  there  would  be  nothing — there  is 
where  the  difference  arose,  the  difference  in 
the  measurement?  A.  Yes,  sir.  There  be- 
ing no  written  contract  I  understood  it" 

D.  W.  Ebaugh,  vice  president  of  the 
Greenville  Hotel  Company,  thus  testified  in 
behalf  of  the  defendants:  "Mr.  Bartoli  came 
over,  and  we  had  a  meeting  with  him  at 
the  old  Board  of  Trade  rooms.     We  asked 


him  what  the  work  would  be  worth,  and, 
as  near  as  I  remember  it,  the  work  was  26 
cents  a  square  foot.  Q.  As  I  understand', 
you  asked  him  specially  with  reference  to 
the  bases?  A.  Yes,  sir.  Q.  What  did  he 
say?  A.  He  said  it  was  all  the  same  price. 
Q.  What  was  that?  A.  Twenty-six  cents  a 
square  foot"  Cross-examination:  "Q.  You 
asked  how  much  the  work  was  a  square 
foot?  A.  yes,  sir.  Q.  It  was  26  cents?  A. 
Yes,  sir.  Q.  The  floor?  A.  Yes,  sir.  Q. 
Then  you  afterwards  asked  him  (Bartoli) 
how  much  the  base  was?  A.  Asked  him 
how  much  the  washboard  was.  Q.  And 
didn't  he  say  26  cents,  the  same?  A.  I  can't 
remember  that  distinctly.  I  understood  it  to 
be  the  same  price.  Q.  I  am  asking  you, 
didn't  he  say  26  cents?  A.  I  can't  recollect 
that  Just  now.  Q.  You  didn't  give  it  any 
particular  significance,  did  you?    A.  No,  sir." 

A.  A-  Bristow,  president  of  the  Greenville 
Hotel  Company,  thus  testified  as  a  witness 
for  the  defendants:  "Q.  Were  you  present 
when  the  arrangement  was  made  with  Mr. 
Bartoli  to  do  this  mosaic  work?  A.  Yes, 
sir.  Q.  Just  tell  what  took  place  at  that 
meeting.  A.  Well,  we  had  a  meeting,  and 
I  think  considered  it  Mr.  Ebaugh,  myself, 
and  Mr.  Grandy,  and  Mr.  Bartoli,  I  guess 
it  was,  I  can't  say  positive,  he  or  his  rep- 
resentative, in  regard  to  putting  the  terrazzo 
tiles  in  the  bathroom  at  the  hotel.  The 
price  agreed  on  was  26  cents  to  my  recollec- 
tion, a  square  foot  That  was  about  all 
there  is  to  it  Q.  Didn't  you  ask  him  some- 
thing about  the  floor?  State  whether  or  not 
the  question  was  asked  him,  what  would 
be  the  charge  for  the  bases?  A.  Mr.  Ebaugh 
asked  him  if  it  made  any  difference  whether 
it  was  four  or  eight  inches.  He  said,  no,  it 
was  all  the  same  price.  Q.  What  was  that 
price?  A.  Twenty-six  cents  a  square  foot 
Q.  What  was  the  height  of  the  base?  A.  I 
can't  tell  you  what  the  height  of  it  is.  Q. 
According  to  the  contention  of  the  hotel  com- 
pany as  to  the  price  to  be  paid,  has  the  ho- 
tel company  paid  in  full?  A.  I  can't  an- 
swer that."  Cross-examination:  *'Q.  The 
conversation  you  refer  to  is  the  one  that 
took  place  between  Mr.  Ebaugh  and  Mr. 
Bartoli?  A.  Yes,  sir.  Q.  Mr.  Ebaugh  is  the 
man  who  asked  him  about  the  bases,  how 
much  for  the  base?  A.  Yes,  sir.  Q.  He  said 
26  cents  a  square  foot  or  something  like 
that?    A.  The  same  price." 

Let  us  flrst  consider  the  status  of  the  case 
at  the  close  of  the  plaintiff's  testimony.  It 
shows  that  the  work  was  done  by  the  plain- 
tiff; that  the  usual  method  of  computa- 
tion is  to  measure  the  base  by  lineal  meas- 
ure, and  the  floor  by  the  square  foot;  that 
the  calculation  made  by  Bartoli  and  the 
witness  Feltham  showed  that  the  work  was 
worth  more  than  $240.  It  is  true  the  de- 
fendants' attorneys  made  objection  to  the 
testimony,  as  to  the  usual  method  of  meas- 
uring the  base  and  the  floor;  but  the  ob- 
jection  was  not   sustained.     In  overruling 
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tbe  objection,  hlM  h(mor  the  presiding  judge 
said:  "He  can  prove  what  this  base  terrazzo 
was,  and  estimate  the  value  of  it" 

[1]  If  the  defendants  liad  then  made  a 
motion  for  a  nonsuit,  it  could  not  properly 
have  been  sustained.  Until  the  presiding 
judge  reversed  his  ruling  as  to  the  admissi- 
bility of  the  testimony,  or  until  the  objection 
to  it  was  sustained  on  appeal,  it  was  nec- 
essary to  consider  such  testimony. 

[2]  The  defendants  undertook  to  destroy 
the  effect  of  the  plaintiff's  testimony,  by  ex- 
amining as  witnesses  the  president  and  vice 
president  of  the  hotel  company.  Neither  of 
them,  however,  seems  to  have  been  able  to 
state,  positiv^,  the  terms  of  the  verbal 
contract  that  was  made  with  Bartoli;  and 
when  their  testimony  is  considered,  in  con- 
nection with  the  testimony  in  behalf  of  the 
plaintiff,  it  is  susceptible  of  more  than  one 
inference. 

It  was  therefore  error  to  direct  the  ver- 
dict herein. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  triaL 

JONES,  0-  jr.,  and  WOODS  and  HT- 
DBICE:,  JJ.»  concur. 


OA  S.  a  4) 

HASELDEN  ▼.  HASELDES^  et  aL 

(Supreme  Court  of  South   Carolina.     May  9, 

1911.) 

Afpkal  and  £2bbob  (J  1170*)— Beview— Clbb- 

ICAL   EjBBOBS. 

A  decree  will  not  be  disturbed  on  account 
of  an  obvioui  clerical  error;  the  judge's  inten- 
tion clearly  appearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4540-4545;  Dec.  Dig.  t 
1170.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County ;  George  W.  Oage,  Judge. 

Action  by  Bebecca  Haselden  against  Her- 
bert D.  Haselden  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

W.  St  Julien  Jervey,  for  appellant  Will- 
cox  ft  Willcoz  and  Octavus  Cohen,  for  re- 
spondents. 

GABY,  A.  J.  This  is  an  action  for  the  ad- 
measurement of  dower.  The  facts  are  fully 
stated  in  the  decree  of  his  honor  the  circuit 
judge. 

The  third  assignment  of  error  is  as  fol- 
lows: "Because  his  honor  showed  a  misap- 
prehension of  the  evidence  in  this :  He  says 
the  deed  from  the  children  to  the  mother 
'does  not  (sic)  declare,  that  the  land  so  con- 
veyed is  the  dower  of  the  said  Bebecca  from 
the  landed  estate  of  her  late  husband,  James 
H.  Haselden';  whereas,  by  an  inspection  of 
the  deed,  before  court,  it  appears  expressly 


stated  in  the  deed  that  this  property  is  set 
off  as  dower  in  the  lands  of  her  husband. 
Therein  he  erred."  It  appears  that  the  er- 
ror was  merely  clerical,  and  that  the  circuit 
judge  intended  that  the  word  "only"  should 
be  inserted  between  the  words  "not"  and  "de- 
clare." 

We  do  not  deem  it  necessary  to  consider 
any  other  exception  specifically. 

For  the  reasons  assigned  by  the  circuit 
judge,  the  said  decree  is  affirmed. 


(88  s.  C.  5«1) 

WITHEBSPOON  v.  HUBST. 

(Supreme  Court  of  South  Carolina.     May  8^ 

1011.) 

Dekds  (§  175*)— Bkstbictions— Waivb»— Bvi- 

DENOS. 

Where  a  grant  of  land  was  made  subject 
to  the  condition  that  it  should  never  be  built 
upon,  but  always  remain  an  open  space  in  front 
of  the  respective  houses  of  the  grantor  and  gran- 
tee, without  any  restriction  upon  the  character 
of  the  buildings  upon  the  lots  mentioned,  no 
abandonment  of  the  right  of  the  dominant  tene- 
ment arose,  because  grantees  of  that  tenement 
for  a  time  maintained  a  fence  around  the  prop- 
erty abutting  on  the  locus  in  quo,  or  because 
the  character  of  the  buildings  on  both  lots  was 
changed,  or  because  at  an  annual  fair  lunch 
tables  were  allowed  on  that  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  545,  5^ ;    Dec  Dig.  1 175.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Geo.  W.  Qage,  Judge. 

**To  be  officially  reported." 

Action  by  £.  D.  Witherspoon  against  B. 
W.  Hurst  From  a  decree  for  plaintiff,  de- 
fendant appeals.     Affirmed. 


The  following  Is  the  diagram  referred  to 
in  the  opinion: 


HORST. 


lu   D.   Jennings,    for  appellant 
Moise,  for  respondent 


Lee   & 


JONES,  C.  J.  On  March  14,  1884,  E.  W. 
Moise,  in  consideration  of  $15,  conveyed  to 
C.  M.  Hurst  a  small  triangular  lot  of  land 
situate  In  the  city  of  Sumter,  in  the  angle 
between  Mary  street  on  the  north  and  north- 
west  and  Hauser  street  on  the  south  and 
southwest,  measuring  80  feet  on  Mary  street 
and  60  feet  on  Hauser  street;    the  eastern 


•For  other  cases  ses  same  iople  and  section  NUMBER  In  Dso.  Dig.  lb  Am.  Dig.  Kej  NOw  Series  it  Rep'r  Indsxss 
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line  being  60  feet  along  tbe  lot  of  B.  W. 
Moise.  At  the  time  of  the  conveyance  the 
residence  of  0.  M.  Hnrst  was  on  Hanser 
street,  fronting  on  this  triangle,  and  also 
fronting  thereon  was  a  tenant  house  on  the 
remaining  premises  of  B.  W.  Moise.  The 
habendum  clause  of  the  conveyance  was: 
'^o  have  and  to  hold  the  said  small  triangu- 
lar piece  of  land  to  C.  M.  Hurst,  and  his 
heirs  and  assigns,  forever,  subject  to  a  con- 
dition: That  it  shall  never  be  built  upon, 
but  always  remain  an  open  space  in  front  of 
my  house,  and  also  of  his  house,  as  per  dia- 
gram hereto  attached."  The  diagram  at- 
tached represented  the  triangle  as  has  been 
described. 

The  plaintiff  became  the  owner  of  the  re- 
mainder of  the  lot  of  B.  W.  Moise,  east  of 
the  triangle,  through  successive  conveyances, 
and  the  defendant  became  owner  of  the  prop- 
erty on  Hatiser  street  fronting  the  triangle, 
and  also  owner  of  the  triangle.  On  May  23, 
1909,  the  defendant  rolled  a  small  wooden 
building  upon  the  triangle  over  the  protest 
of  plaintiff,  ^d  this  action  was  immediately 
brought  for  injunction  to  remove  the  build- 
ing and  restrain  any  interference  with  the 
triangle  by  obstructions  contrary  to  the  con- 
ditions of  the  above  deed,  with  d€^and^  al- 
so, for  damages.  Defendant  contended  that. 
If  any  easement  ever  existed  in  favor  of  the 
lot  of  plaintiff,  it  had  been  abandoned  and 
extinguished  by  the  acts  of  plaintiff  and  his 
grantors.  The  case  was  heard  before  Judge 
Memminger  and  a  Jury,  and  the  court  di- 
rected a  verdict  for  plaintiff  but  Mthout 
damages.  This  was  followed  by  a  decree 
holding  that  the  condition  of  the  deed  was 
binding  on  the  defendant  and  enforceable  by 
plaintiff,  and  that  there  had  been  no  ex- 
tinguishment or  abandonment  of  plaintiff's 
right,  requiring  removal  of  the  structure, 
and  enjoining  interference  with  the  premises 
as  an  open  space. 

The  exceptions  of  appellant  depend  sub- 
stantially on  the  question  whether  there  was 
any  evidence  of  an  abandonment  or  extin- 
guishment of  the  alleged  easement  or  condi- 
tion which  should  have  been  submitted  to 
the  Jury,  and  whether  the  court  was  in  er- 
ror in  holding  as  matter  of  fact  that  there 
had  been  no  such  abandonment  or  extin- 
guishment As  the  circuit  court  held,  there 
was  no  claim  or  evidence  of  adverse  posses- 
sion. There  was  testimony  that,  for  several 
years  during  the  time  the  Sumter  Ck>lored 
Industrial  Fair  Association,  grantor  of  plain- 
tiff, owned  the  Moise  lot  a.dJpiniAg  the  tri- 
angle, the  association  maintained  a  high, 
close  fence  near  the  eastern  line  of  the  tri- 
angle and  around  its  property,  so  as  to  pre- 
vebt  those  outside  from  seeing  into  the  fair 
sroniidy  with  a  gate  of  entrance  and  exit  on 


the  line  next  to  the  triangle;  that  the  asso- 
ciation converted  the  tenant  house  on  Its  lot 
into  an  exhibition  building,  with  additions 
thereto;  that  plaintiff,  after  acquiring  the 
property  from  the  association  in  1904,  re- 
moved this  building,  and  erected  a  bottling 
plant,  some  feet  from  the  eastern  line  of  the 
triangle  and  across  plaintiff's  lot,  with  an 
ofiBce  door  on  the  side  next  to  the  triangle, 
but  fronting  on  Hauser  street 

It  is  very  dear  that  such  facts  are  not  ev- 
idence of  any  abandonment  or  extinguish- 
ment of  the  condition  for  an  open  space  on 
the  triangle,  but  are  entirely  consistent  with 
such  condition.  The  provision  for  an  open 
space  in  front  of  Hurst's  house  and  in  front 
of  Moise's  house,  "c»  per  4Aagrom!*  apper- 
tained to  the  adjoining  Uiin  of  Hurst  and 
Moise,  and  not  merely  to  the  Aof««e«  thereon 
as  places  of  residence.  There  being  no  con- 
dition restricting  the  character  of  the  build- 
ings to  be  erected  on  the  lots  of  Hurst  and 
Moise,  such  structures  could  not  affect  the 
continued  validity  of  the  condition  in  ques- 
tion. Hence,  also,  the  fact  that  the  house 
on  the  Hurst  lot  adjoining  was  burned,  and 
other  houses  for  residence  and  stores  were 
erected  on  that  lot  has  no  bearing  on  the 
question  of  extinguishing  the  condition  for 
an  open  space  over  the  triangle.  There  was 
also  testimony  that,  while  the  fiiir  associa- 
tion was  holding  its  annual  fair,  defendant 
permitted  lunch  tables  to  be  erected  and 
used  on  the  triangle,  and  that  after  the  asso- 
ciatlbn  sold  to  plaintiff  the  defendant  per- 
mitted a  long  billboard  to  be  erected  on  the 
triangle,  which  remained  there  about  two 
years,  and  was  removed,  so  defendant  testi- 
fied, because  some  of  his  tenants  on  the  lot 
adjoining  had  complained  about  it,  although 
plaintiff  testified  that  the  removal  was  at 
his  request 

But  such  facts  have  no  tendency  to  show 
extinguishment  or  abandonment  of  plaintiff's 
right  to  have  the  space  kept  open.  This  is 
not  a  case  in  which  an  easement  or  servitude 
was  granted  for  a  particular  purpose,  which 
no  longer  exists,  or  which  has  been  obstruct- 
ed by  the  owner  of  the  dominant  estate,  in  a 
manner  inconsistent  with  its  further  enjoy- 
ment; hence  the  principle  declared  in  Tay- 
lor V.  Hampton,  4  McOord,  96,  17  Am.  Deo. 
710,  does  not  apply.  Whether  the  conditicm 
stated  be  considered  as  creating  an  ease- 
ment or  as  being  a  covenant  running  with 
the  land,  in  either  case  there  is  nothing  in 
the  record  tending  to  show  any  intention  on 
the  part  of  plaintiff  to  abandon,  extlngoish, 
or  annul  the  same. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDBIClt, 
JJ..  concur. 
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(89  S.  C.  80) 

ROBINSON  T.  TOWN  OP  ST.  MATTHEWS. 

(Suprenifl  Court  of  South  Carolina.     May  11, 

19U.) 

1.  Municipal  Cobporations  (8  822*)— Dak- 
AOEs— Personal  Injuries. 

Under  Ciy.  Ck>de  1902,  {  2023,  a  munici- 
pality is  liable  for  injuries  through  a  defect 
in  a  street  occasioned  by  its  neglect  or  mis- 
management. The  neglect  alleged  was  in  dig- 
ging a  ditch  in  a  street  to  a  depth  dangerous 
to  ordinary  travel  and  leaving  same  uncovered 
and  unlighted.  Held^  it  was  not  error  to  fail 
to  instruct  that  it  is  discretionary  with  a  mu- 
nicipality to  place  permanent  lights  in  a  street, 
as  the  case  presented  not  merely  a  failure  so 
to  do,  but  a  defect  in  the  street  as  a  result  of 
neglect  in  leaving  an  uncovered  and  unlighted 
ditch  in  a  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1762;  Dec.  Dig.  { 
822.*] 

2.  Damages  (8  50*)— Mental  Suitebinq. 

Mental  pain  and  suffering  connected  di- 
rectly with  physical  injury  constitute  a  part 
of  the  physical  Injury,  for  which  compensatory 
damages  may  be  allowed. 

[E>d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  100;   Dec.  Dig.  |  60.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Calhoun  County;   Thos.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  Wesley  Robinson  against  the 
Town  of  St  Matthews.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

M.  M.  Mann,  for  appellant.  J.  Bl  Wallc- 
er  and  J.  C.  Hiott,  for  respondent 

JONES,  C.  J.  This  action  was  brought  un- 
der section  2028,  1  Code  of  Laws,  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  as  the  result  of 
the  neglect  and  mismanagement  of  the  de- 
fendant in  not  keeping  the  streets  of  the 
town  in  good  repair,  and  in  not  providing 
lights  at  a  certain  church  within  the  corpo* 
rate  limits.  The  Jury  awarded  a  verdict  to 
the  plaintiff  in  the  sum  of  $100. 

Appellant's  exceptions  to  the  Judgment  ren- 
dered are  upon  two  grounds: 

[1]  First  Error  in  failing  to  charge  de- 
fendant's fourth  request  as  follows:  "It  Is 
discretionary  with  a  municipality  as  to  the 
erection  and  placing  of  permanent  lights,  hy- 
drants and  like  structures,  and  it  is  no  neg- 
ligence on  the  part  of  a  municipality  to  place 
lights  in  some  parts  of  a  town  and  not  place 
them  in  others,  if  in  the  discretion  of  the 
municipality  they  do  not  deem  it  wise  or  ex- 
pedient to  erect  or  establish  such  lights.*'  It 
appears  that  the  court  overlooked  the  request 
to  charge  as  it  was  handed  to  him  on  a  sheet 
of  paper  detached  from  other  sheets  contain- 
ing requests  which  were  considered.  But  the 
request  did  not  contain  a  sound  proposition 
of  law  applicable  to  the  case,  and  hence  there 
was  no  error  or  harm  in  overlooking  it.    Un- 


der section  2023,  a  municipality  is  liable  for 
an  injury  through  a  defect  in  any  street  oc- 
casioned by  its  neglect  or  mismanagement. 
The  delict  alleged  was  in  digging  a  ditch 
along  one  of  the  principal  streets  of  the  town 
to  a  depth  dangerous  to  ordinary  travel  and 
leaving  the  same  uncovered  and  unlighted, 
which  caused  plaintiff  on  a  dark  night  to 
drive  therein  to  his  injury,  although  he  was 
exercising  due  care.  The  case  as  presented 
was  not  a  mere  failure  to  establish  a  per- 
manent light  for  the  benefit  of  the  citizens, 
but  a  defect  in  the  street,  as  a  result  of  neg- 
lect or  mismanagement  under  the  peculiar 
circumstances.  Hence  the  test  of  liability 
could  not  depend  upon  whether  the  municipal 
authorities  deemed  it  wise  or  expedient  to 
guard  the  exposed  ditch  with  a  light;  but 
the  test  was  whether  the  uncovered  and  un- 
lighted ditch  was  a  defect  in  the  street  re- 
sulting from  defendant's  neglect  or  misman- 
agement 

Second.  The  court  charged  the  Jury:  •'If 
you  find  that  the  plaintiff  is  entitled  to  re- 
cover, you  have  the  right  to  take  into  con- 
sideration his  loss  of  time,  his  physical  and 
mental  pain  and  suffering,  and  that  which 
he  is  reasonably  certain  to  endure  in  the  fu- 
ture, if  any,  his  expenditures  as  a  result  of 
the  injury  sustained,  if  any,  the  injury  to  his 
health  if  you  find  those  things  to  exist  as  a 
matter  of  fact" 

[2]  Appellant  contends  that  it  was  error 
to  allow  the  Jury  to  take  mental  pain  and 
suffering  into  consideration  in  estimating 
damages.  Mental  pain  and  suffering  con- 
nected directly  with  physical  injury  consti- 
tute a  part  of  the  physical  injury  for  which 
compensatory  damages  may  be  allowed. 
Mack  V.  South  Bound  R.  R*  Co.,  52  S.  C. 
332,  29  S.  E.  005,  40  L.  R.  A.  679,  68  Am. 
St  Rep.  913. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRIOK. 
JJ.,  concur. 


STATE  ▼.  JACKSON. 

(Supreme  Court  of  South  Carolina.     May  17, 

1911.) 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  87  S.  C.  407,  69  S. 
E.  883. 

PER  CURIAM.  After  careful  considera- 
tion, we  find  no  ground  for  rehearing.  It 
is  therefore  ordered  that  the  petition  be  dis- 
missed, and  the  stay  of  remittitur  be  re- 
voked. 


•For  other  caMi  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seriei  ft  Rep*r  Indezw 
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PATTERSON  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Sapreme  Court  of  South  Carolina.     May  9, 

1911.) 

1.  Appeal  and  Erbob  (|  690*)  —  Review- 
Record — Exhibits. 

An  exhibit  admitted  in  evidence,  not  being 
printed  in  the  **case,"  so  that  ite  contents  can- 
not be  known,  it  cannot  be  said  that  its  admis- 
sion was  error,  or,  if  so,  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2897-2908;  Dec  Dig.  i 
690.*i 

2.  Appeal  and   Ebbob   (i  695*)  —  Recobd— 
Evidence.  • 

It  appearing  that  all  the  evidence  is  not 
before  the  court  on  appeal,  it  cannot  say  there 
was  no  evidence  of  negligence  or  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  2911-2915;  Dec.  Dig.  { 
695.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  Coimty;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  James  M.  Patterson  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Dismissed. 

E.  F.  Warren,  for  appellant  James  M. 
Patterson,  for  respondent 

HTDRICK,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  in  the  court  of  a 
magistrate  for  $35  damages,  caused  by  neg- 
ligent delay  in  tte  transmission  and  delivery 
of  a  telegram.  On  appeal  to  the  circuit 
court  the  Judgment  was  affirmed. 

The  first  two  exceptions  assign  error  in  the 
admission  of  a  letter  and  two  service  mes* 
sages,  and  the  last  two  on  the  ground  that 
there  was  no  evidence  of  negligence  or  of 
damages. 

[I,  2]  The  record  is  very  defective.  It 
shows  that  a  number  of  letters  and  tele- 
grams were  admitted  in  evidence  and  consid- 
ered by  the  magistrate  and  circuit  court;  but 
not  one  of  them  is  printed  in  the*  "case." 
Without  knowing  the  contents  of  an  exhibit, 
we  cannot  say  whether  there  was  error  in 
admitting  it  or,  if  so,  whether  it  was  preju- 
dicial. And,  as  it  appears  that  all  the  evi- 
dence is  not  before  us,  we  cannot  say  there 
was  no  evidence  of  negligence  or  of  damages. 

Appeal  dismissed. 

JONES,  a  J.,  and  GARY,  A  J.*  and 
WOODS,  J.,  concur. 


(89  8.  C.  D 

GRAHAM  ▼.  ATLANTIC  COAST  LINE 

R.  CO. 

CSnpreme  Court  of  South  Carolina.     May  9, 

1911.) 

1.  New  Tbial  d  77*)— Excessive  Recovery 
— Wrongful  Conduct  of  Employe. 

One   thousand   dollars   recovery  against   a 
railroad  company  by  a  freight  patron,  grossly 


Insulted  and  maliciously  assaulted  by  a  station 
agent,  was  not  so  excessive  as  to  show  passion 
or  prejudice,  entitling  the  railroad  company  to 
a  new  trial  as  a  matter  of  right. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  157-161 ;    Dec.  Dig.  §  77.*] 
2.  New  Trial  (8  97*)  —  Grounds  —  Absm?t 

Witnesses— Judicial  Discretion. 

It  was  not  an  abuse  of  discretion  to  refuse 
defendant  a  new  trial,  asked  on  account  of  ab- 
sent testimony,  where  there  was  no  motion  for 
continuance  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  197;    Dec.  Dig.  |  97.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  Thos.  S.  Sease,  Judge. 

Action  by  O.  O.  Graham  against  the  Atlan- 
tic Coast  Ldne  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af* 
firmed. 

Lucian  W.  McLemore,  for  appellant  J.  W. 
Ragsdale,  for  respondent 

JONES,  C.  J.  The  complaint  in  this  case 
was  based  on  the  allegation  that  on  Novem- 
ber 5,  1909,  id  Florence  county,  at  Coward's 
Station,  on  defendant's  line,  defendant  by 
its  station  agent  E.  Ij.  Smith,  grossly  Insult- 
ed and  abused  plaintiff,  and  maliciously  as- 
saulted him  with  a  pistol,  while  he  was  law- 
fully upon  defendant's  premises,  for  the  pur- 
pose of  obtaining  freight  and  paying  the 
charge  due  thereon.  Verdict  and  Judgment 
were  rendered  in  favor  of  plaintiff  for  $1,000. 

Motion  for  a  new  trial  was  made  on  two 
grounds:  (1)  "That  the  verdict  is  so  exces- 
sive as  to  show  on  its  face  that  the  jury 
were  influenced  by  passion,  or  whim,  or  prej- 
udice; (2)  that  the  failure  of  defendant  to 
have  the  benefit  of  the  testimony  of  the  wit- 
ness S.  C.  Smith  could  not  have  been  fore- 
seen and  guarded  against  and  without  this 
testimony  the  defendant  has  not  had  a  fair 
and  imi>artlal  submission  of  its  case  to  the 
Jury."  These  grounds  are  renewed  here  by 
exceptions;  all  other  exceptions  being  aban- 
doned. 

[1]  We  cannot  say  that  the  verdict  was  the 
result  of  passion,  whiin,  or  prejudice  upon 
anything  appearing  in  the  record,  or  that 
there  was  abuse  of  discretion  In  refusing  a 
new  trial  for  excessive  verdict  There  was 
evidence  tending  to  &(how  that  defendant's 
agent  assaulted  plaintiff  with  a  deadly  weap- 
on, upon  the  station  premises,  while  plaintiff 
was  there  dealing  with  the  agent  in  reference 
to  t)usiness  within  the  scope  of  the  agent's 
employment  The  verdict  may  be  regarded 
as  large;  but  not  being  without  support  in 
the  evidence,  this  court  cannot  interfere. 
Ring  V.  Atlantic  a  L.  R  R.  Co.,  86  S.  C. 
529,  68  S.  E.  645. 

[2]  It  may  have  been  unfortunate  for  the 
defendant  that  it  went  to  trial  without  the 
testimony  of  the  witness  Smith,  but  that  af- 
fords no  ground  for  relief  in  this  court 
There  was  not  even  a  motion  for  contlnu- 


•For  other  cases  see  same  topto  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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tnce,  on  the  ground  of  the  absence  of  the 
vv^ltness.  There  was  certainly  no  abuse  of 
discretion  in  refusing  a  new  trial  on  this 
ground. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GART,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ^  concur. 


(»  s.  c.  82) 

BfARTIN  T.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.     May  11, 

19U.) 

L  Cabbiebs  (I  275*)— Failube  to  Stop  Tbain 
AT  Passengbb's  Destination  —  Special 
Damages— Plbadin  Q. 

A  complaint  in  an  action  by  a  passenger 
for  the  failure  of  the  carrier  to  stop  the  train 
at  the  station  of  his  destination,  which  alleges 
that  the  passenger  gave  the  ticket  collector 
money  and  told  bim  to  stop  the  train  at  the 
station,  and  permit  him  to  alight  to  attend  to 
his  business  there,  is  sufficient  to  permit  testi- 
mony of  notice  to  the  carrier  of  the  passenger's 
business  engagement 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  H  1076,  1077;  Dec.  Dig.  S  275.*! 

2.  Cabbiebs  (|  277*)— Bbeaoh  of  Contbaci^ 
Special  Damages. 

In  the  absence  of  proof  of  such  notice, 
proof  of  loss  arising  from  the  passenger's  fail- 
ure to  meet  the  business  engagement  is  inad- 
missible. 

[Ed,    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  U  1081^-1084;   Dec.  Dig.  8  277.*] 

8.  Cabbiebs  (|  277*)- Bbbach  op  Contbact 
OF  Cabbiagb  —  Special  Damages  —  Evi- 
dence. 

In  an  action  against  a  carrier  for  failing 
to  stop  its  train  at  a  passenger's  destination, 
the  testimony  of  the  passenger  that,  when  he 
X>aid  the  fare  to  the  ticket  collector,  he  stated 
that  he  wanted  to  go  to  the  station  of  his  desti- 
nation, did  not  alone  show  that  the  carrier  had 
notice  of  the  passenger's  special  business  engage- 
ment there,  and  evidence  of  loss  arising  from 
his  failure  to  meet  the  business  engagement  was 
properly  excluded  under  the  rule  that  special 
dafnages  are  recoverable  only  on  allegation  and 
proof  that  the  carrier  had  notice  of  the  special 
circumstances  at  the  time  of  the  contract 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  (S  1082-1084;  Dec.  Dig;  |  277.*] 

4.  Cabbiebs  (|  278*)— Cabbiage  of  Passen- 
OSBS— Damages— Instbuctions. 

Instructions  in  an  action  against  a  carrier 
for  its  willful  failure  to  stop  its  train  at  a 
passenger's  destination  to  enable  him  to  alight 
held  not  to  preclude  a  recovery  of  actual  dam- 
ages alleged  and  proved,  but  merely  to  leave  to 
the  jury  to  determine  what  damages,  whether 
actual  or  punitive,  should  be  awarded. 

[E3d.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  H  1080,  1081;   Dec.  Dig.  {  278.*] 

6.  Cabbiebs  (i  275*)— Damages  —  Compensa- 
tobt  and  funitivb  Damages. 

A  oomijlaint  in  an  action  against  a  car- 
rier, which  is  based  on  a  willful  breach  of  the 
carrier's  duty  to 'stop  its  train  at  a  station  to 
I>ermit  a  passenger  to  alight,  does  not  prevent 
recovery  for  the  actual  damages  alleged  and 
proved  as  a  result  thereof,  but  authorizes  a 
recovery  of  both  actusil  and  punitive  damages 
on  proof  of  willfulness. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  §|  1076,  1077;  Dec  Dig.  S  27o.*j 


6.  Cabbiebs  (|  276*)— Failube  to  Stop  to 
Pebmit  Passengbb  to  Aught— Issues. 
Where  the  complaint  in  an  action  against 
a  carrier  was  based  on  its  failure  to  stop  its 
train  to  permit  a  passenger  to  alight  at  his 
destination,  and  not  on  any  abusive  and  hu- 
miliating language  of  the  conductor,  the  ex- 
clusion of  the  language  of  the  conductor  as  an 
independent  act  oi  damage  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  Si  1076.  1077 ;  Dec.  Dig.  |  275.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  John  S.  Wilson,  Judge. 

•To  be  officially  reported." 

Action  by  Ben  P.  Martin  against  the 
Southern  ^ilway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  second  paragraph  of 
the  complaint: 

'*ThB.t  on  the  10th  day  of  December,  1908, 
the  plaintiff  became  a  passenger  on  one  of 
defendant's  trains  at  Easley,  one  of  defend- 
ant's stations,  in  Pickens  county  in  the  state 
aforesaid,  to  go  to  Crosswell,  about  six  miles 
from  Easley  in  the  direction  of  Greenville, 
for  the  purpose  of  attending  to  some  busi- 
ness in  the  neighborhood  of  Crosswell.  The 
plaintiff  gave  the  tidset  collector,  the  agent 
of  the  defendant,  50  cents,  and  told  the  said 
agent  to  stop  the  train  at  Crosswell,  and 
let  plaintiff  off  so  that  plaintiff  could  attend 
to  plaintiff's  business  there.  The  said  agent 
gave  plaintiff  5  cents  bade,  and  passed  on, 
the  plaintiff  thinking  that  the  said  agent 
would  give  the  balance  of  the  change  back 
later,  but  said  agent  never  did  give  bade 
the  balance  of  said  change.  The  said  agent 
failed  to  have  the  said  train  stopped  at 
Crosswell,  and  plaintiff  was,  therefore,  car- 
ried on  to  Greenville,  one  of  defendant's 
stations,  in  the  said  city  in  state  and  county 
aforesaid,  a  distance  of  12  miles  from  Eas- 
ley; the  regular  fare  from  Easley  to  Green- 
ville being  only  90  cents." 

The  following;  is  the  charge  of  tiie  court 
on  the  issue  of  damages: 

"Now,  what  are  damages  in  law?  He 
sues  for  damages.  It  is  a  sum  of  money  as^ 
sessed  by  a  jury  on  finding  for  the  plaintiff 
or  successful  party  in  an  action  as  compen- 
sation for  the  injury  done  him  by  the  oppo- 
site party.  Damages  may  be  dassed  under 
two  general  heads,  compensatory  and  yln- 
dictive,  the  former—that  is,  compensatory 
damages-r-when  they  are  alloveed  as  meas- 
uring the  actual  loss,  and  are  allowed  as 
amends  therefor.  Vindictive  damages  ex- 
ceed the  loss  sustained  and  given  as  a  kind 
of  punishment  to  the  defendant,  with  a  view 
of  preventing  a  similar  wrong  in  the  future. 
That  is  the  latter  kind  of  damages,  and 
they  are  also  called  exemplary  or  punitive 
damages. 

"Now,  in  this  case,  the  principal  allega- 
tion is  for  vindictive,  punitive,  or  exemplary 
damages,  claiming  that  the  plaintiff's  rights 
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faave  been  Invaded  and  Invaded  wUlfnIly — 
not  only  negligently,  bnt  willfally,  inten- 
tionally, and  bence  tbe  plaintiiT  saya  tbat 
be  is  entitled  not  only  to  bis  actual  damages, 
^batever  be  lost,  bnt  is  entitled  to  exem- 
plary, vindictive,  or  punitive  damages  as  I 
bave  defined  it  to  you,  as  a  kind  of  punisb- 
inait  to  tbe  defendant,  to  deter  tbe  defend- 
ant from  committing  similar  acts  In  tbe  fu- 
ture against  others.  Tbat  is  tbe  meaning  of 
vindictive,  exemplary,  or  punitive  damages. 

"Now,  in  this  case,  tbe  complaint  is  bas- 
ed on  alleged  willfulness  and  wantonness. 
Tbe  complaint  says  tbat  tbe  damage  done  to 
the  plaintiff  was  done  willfully,  wantonly, 
and  negligently,  with  a  reckless  disregard  of 
the  plaintiff's  rights.  Now,  I  charge  you 
tbat  must  be  proven  by  tbe  greater  weight 
of  tbe  evidence  before  you  can  find  any- 
thing for  the  plaintiff,  and  you  must  find 
by  tbe  greater  weight,  or  preponderance  of 
tbe  evidence,  tbat  tbe  injury,  if  any  at  all, 
was  as  alleged  in  tbe  complaint  Let  me 
read  tbat  to  you  agaib,  because,  If  there 
were  any  other  injuries,  any  other  words,  or 
any  other  acts  took  place  other  than  are 
embraced  in  the  allegations  of  tbe  complaint, 
you  cannot  find  damages  on  tbat  account. 
You  are  confined  to  tbe  allegations  of  the 
o>mplaint  I  willr^^^eat  that  to  you — what 
tbe  complaint  says.    [Court  read  complaint] 

'*So,  that  is  the  allegation  now,  and  you 
must  find  before  you  can  find  for  tbe  plain- 
tiff ftom  tbe  greater  weight  of  tbe  evidence 
tbat  tbat  took  place — ^anything  else — you 
beard  some  discussion  here  as  to  what  was 
aaid.  That  is  not  alleged  in  the  complaint 
and  you  bave  got  nothing  to  do  with  that 
Any  abusive  language  he  has  not  sued  for, 
that  if  therb  was  any  damage  done  at  all, 
it  must  be  done  as  alleged,  in  the  complaint 
And  parties  when  they  come  into  court,  they 
must  go  by  the  pleadings.  I  charge  you  an- 
other thing,  that  every  one  in  a  case  of  neg- 
ligence, where  tbe  negligence  occurs  in  any 
^case — ^if  a  party  is  injured  by  tbe  negligence 
of  a  railroad  company,  and  be  is  damaged 
In  any  way,  tbe  law  says  if  be  can  in  a  rea- 
sonable way  minimize  the  injury  in  any 
way.    ♦    •    • 

"Now,  you  heard  a  lot  said  about  punitive 
damages.  This  suit  is  based  principally  on 
tbat,  and  allege  punitive,  vindictive,  or  ex- 
emplary damages.  When  are  punitive  al- 
lowed? Wh&x  the  act. is  intentional,  willful. 
It  is  tbe  Intentional,  willful  invasion  of  tbe 
personal  rights  of  another.  You  see  it  goes 
a  little  further  than  mere  negligence.  Neg- 
ligence is  tbe  want  of  due  care.  The  dc^g 
of  a  thing  in  a  way  that  a  person  of  ordi- 
nary prudence  and  care  would  not  have  done 
under  tbe  drcumstanees,  or  tbe  not  doing  of 
a  thing  which  a  person  of  ordinary  prudence 
and  care  would  bave  done  under  the  dr- 
cumstanees.   Tbat  is  simple  negligence. 

"In  this  complaint  it  is  alleged  that  al- 
leged injury  was  caused  by  tbe  willful,  in- 
tentional  act  on  tbe  part  of  the  defend- 1 


ant  It  meant  tbe  consdous  violation  of 
another's  rights.  Tbat  you  violated  anoth- 
er's rights,  and  that  you  are  conscious  at 
the  time — that  you  know  at  the  time,  that 
you  are  violating  the  rights  of  another. 
That  is  the  meaning  of  wantonness.  It 
means  a  gross  disregard  of  the  rights  of 
another.** 

Adam  O.  Welbom,  for  appellant  Ck>tbran, 
Dean  ft  Cotbran,  for  respondent 

JONBS,  0.  J.  Tbe  plaintiff  sought  to  re- 
cover of  defendant  actual  and  punitive  dam- 
ages for  alleged  grossly  negligent  and  will- 
ful failure  to  stop  its  train  at  plaintiiTs  dea- 
tination ;  be  having  boarded  defendant's  train 
at  Easley,  S.  C,  on  December  10,  1906,  aa 
a  passenger  for  Crosswell,  S.  0.  Verdict 
and  Judgment  were  for  the  defendant 

[It  2]  Appellant's  first  exception  alleges  er- 
ror in  the  ruling  that  plaintiff  could  not 
prove  what  bis  business  at  Crosswell  was, 
and  what  was  bis  loss  in  bis  business  on 
account  of  the  failure  to  stop  the  train  at 
his  station.  The  court  at  first  ruled  that 
the  testimony  was  incompetent  because  there 
was  no  allegation  in  tbe  complaint  that  de- 
fendant bad  notice  of  the  business  engage- 
ment This  was  a  mistake,  as  the  complaint 
alleges:  "Tbe  plaintiff  gave  the. ticket  col- 
lector, tbe  agent  of  defendant,  50  cents, 
and  told  the  said  agent  to  stop  the  train 
at  Crosswell  and  let  plaintiff  off,  so  that 
plaintiff  could  attend  to  plaintUTs  business 
there."  This  was  sufficient  to  permit  testi- 
mony as  to  notice  of  special  loss  arising 
from  failure  to  meet  the  business  engage- 
ment But  later  the  plaintiff  renewed  his 
effort  to  introduce  testimony  as  to  tbe  loss 
from  failure  to  meet  tbe  business  engage- 
ment and  the  court  excluded  the  testimony 
on  tbe  ground  tbat  there  bad  been  no  no- 
tice to  the  defendant  and,  unless  defendant 
bad  notice,  proof  as  to  such  loss  was  inad- 
missible. The  last  ruling  was  upon  the 
proper  ground. 

[3]  We  find  nothing  in  tbe  testimony  to 
support  the  allegation  that  defendant  had 
notice  of  tbe  special  engagement,  and  no  as- 
surance was  given  tbe  trial  court  tbat  proof 
of  such  notice  would  be  made.  Plaintiff 
testified  that,  when  be  paid  tbe  fare  to  the 
ticket  collector,  he,  plaintiff,  said,  "I  want 
to  go  to  Crosswell,"  but  that  he  said  noth- 
ing more  then.  No  further  testimony  <ml 
this  point  was  given.  The  general  rule  is 
tbat  special  damages  cannot  be  recovered 
except  upon  allegation  and  proof  tbat  de- 
fendant bad  notice  of  tbe  spedal  circum- 
stances at  the  time  of  tbe  contract  Kolb 
V.  Southern  Railway,  81  8.  C.  536,  62  S.  Bl 
672;  Berley  v.  Seaboard  A.  L.  By.,  8S  8.  0. 
411,  65  S.  Bl  456. 

[4]  Tbe  second  exception  alleges  tbat  tbe 
court  committed  error  In  charging  practical- 
ly tbat  plaintiff  was  not  entitled  to  recover 
actual  damages.    This  is  a  misconception  of 
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the  charge,  em  It  clearly  appears  therein  that 
It  was  left  to  the  jury  to  determine  what 
damages,  if  any,  whether  compensatory  or 
punitive,  should  he  given  to  the  plaintiff. 
The  court  read  the  complaint  to  the  jury, 
and  confined  them  to  its  allegations.  The 
court  correctly  construed  the  complaint  as 
based  upon  alleged  willfulness  and  wanton- 
ness, the  allegation  being  "that  the  conduct 
of  the  defendant  through  Its  agent  as  set 
forth  in  paragraph  2  of  this  complaint  was 
willful,  grossly  negligent,  and  In  total  dis- 
regard of  plaintlflTs  rights." 

[5]  The  fact  that  a  complaint  is  based 
upon  a  willful  breach  of  duty  does  not  pre- 
vent recovery  for  the  actual  damages  alleg- 
ed and  shown  as  a  result  of  the  willful  tort. 
The  cause  of  action  is  not  to  be  tested  by 
the  kind  of  damages  sought,  which  apper- 
tain rather  to  the  remedy,  but  by  the  nature 
of  the  delict  alleged.  If  the  breach  of  duty 
is  merely  negligent,  only  compensatory  dam- 
ages may  be  recovered,  but,  If  the  breach  of 
duty  is  willful,  recovery  may  be  had  for 
both  compensatory  and  punitive  damages 
upon  proof  of  the  willful  tort  Wilson  Co. 
▼.  Alderman  Co.,  75  S.  C.  301,  55  S.  E.  447. 

The  third  and  fourth  exceptions  allege 
that  the  court  charged  the  jury  with  respect 
to  matters  of  fact;  but  a  fair  reading  of 
the  charge  shows  no  foundation  for  the  ex- 
ceptions. 

rei  The  complaint  being  based  upon  the 
failure  of  defendant  to  stop  Its  train  at  plain- 
tiff's destination,  and  not  upon  any  abusive 
and  humiliating  language  of  the  ticket  col- 
lector or  conductor,  as  the  cause  of  action. 
It  was  not  a  charge  upon  the  facts,  or  error 
to  exclude  from  the  consideration  of  the 
Jurv  the  language  of  the  ticket  collector  or 
conductor  as  an  independent  act  of  damage. 
Plaintiff  had  full  latitude  to  show  that  the 
failure  to  stop  at  the  station  was  willful, 
and  nothing  was  withdrawn  from  the  jury 
on  that  issue. 

The  exceptions  are  overruled,  and  the 
judgment  of  the  circuit  court  aflarmed. 

OARY,  A.  J.,  and  WOODS  and  HT- 
DRICK,  JJ.,  concur. 


(89  8.  C.  21) 

TOWN  OP  GREENWOOD  r.  TOE. 

(Sapreme  Court  of  Soath  Carolina.     May  11, 

1911.) 

1.  Eminent  Domain  (8  198*)— Proceedings 
TO  Take  Pbopebtt  to  Assess  Compensa- 
tion—Statutory Provisions. 

Civ.  Code  1902,  |  2012,  amended  by  Act 
March  2,  1909  (26  St.  at  Large,  p.  42),  which 
confers  upon  cities  and  towns  toe  power  to 
condemn  lands  for  water  supply,  and  provides 
that  compensation  is  to  be  determined  as  pro- 
vided by  law  for  the  condemnation  of  land  and 
rights  of  way  of  railroad  corporations,  does  not 
provide  any  method  for  determining  the  right 
to  institute  such  proceedings,  and  the  only  mat- 


ter to  be  determined  thereander  Is  the  amount 
of  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  528;   Dec.  Dig.  {  198.*] 

2.  Eminent  Domain  ({  274*)— Remedies  of 
Owner--Injunotion--Orounds  of  Relief. 

Questions  as  to  the  right  of  a  city  or  town 
to  condemn  lands  for  water  supply  purposes 
cannot  be  determined  In  condemnation  proceed- 
ings begun  by  the  city  or  town,  but  can  only  be 
determined  by  a  proceeding  by  the  owner,  in-^ 
stituted  before  the  verdict  in  condemnation  to 
test  the  right  to  condemn,  and  to  enjoin  the 
condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  E}minent  Do- 
main. Cent.  Dig.  81  753,  756-768;  Dec  Dig.  | 
274.*!l 

3.  Eminent  Domain  (§  262*)— Review— Dis- 
cretion—Denial  OF  New  Trial. 

Since,  in  condemnation  proceedings,  the  ap- 
pellant is  not  entitled  to  a  trial  de  novo  in  the 
circuit  court,  unless  the  court  shall  be  satisfied, 
of  the  reasonable  sufficiency  of  the  grounds, 
where  an  order  dismissing  an  appeal  recites 
that  the  circuit  judge  was  not  satisfied,  the 
Supreme  Court  cannot  question  such  view  of 
the  circuit  court  on  appeal  therefrom. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  262.*] 

4.  Eminent  Domain  (§  262*)- RaviEw— Dib- 
CRETioN  OF  Lower  Court— Damages. 

Where  the  circuit  court  denies  a  new  trial 
in  condemnation  i>roceeding8,  in  which  the  ver- 
dict was  not  so  inadequate  as  to  suggest  ca- 
price, partiality,  or  corrupt  motive,  and  where 
the  evidence  admitted  could'  not  haVe  been  prej- 
udicial, and  was  not  regarded  by  the  circuit 
court  as  sufficient  to  warrant  a  trial  de  novo, 
the  Supreme  Court  will  not  review  a  dismissal 
on  the  ground  of  an  abuse  of  discretion. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  262.*] 

5.  Eminent  Domain  (S  261*)— Review— Tri- 
al De  Novo— Record. 

In  determining  the  sufficiency  of  the 
grounds  on  appeal  in  condemnation  proceedings 
to  warrant  a  trial  de  novo.  It  is  proper  for  the 
circuit  court  to  consider  the  record  in  connec- 
tion with  the  grounds  of  appeal. 

[E2d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  261.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  John  S.  Wilson, 
Judge. 

"To  be  officially  reported." 

Action  by  the  Town  of  Greenwood  against 
Belle  Toe  to  condemn  and  assess  land  taken 
for  public  use.  Judgment  for  damages  for 
defendant,  and,  being  dissatisfied,  she  ap- 
pealed to  the  circuit  court,  where  her  appeal 
was  dismissed,  and  she  again  appealed.  Af- 
firmed. 

The  following  are  the  exceptions. 
"1.  It  is  respectfully  submitted  that  his 
honor.  Judge  Wilson,  erred  in  refusing  to 
allow  the  appeal  and  grant  the  new  trial 
aslied  for  in  this  matter  because  it  is  sub- 
mitted that  the  grounds  of  appeal  were  rea- 
sonably sufficient  as  is  laid  down  by  statute 
for  the  granting  of  new  trials  in  matters  of 
this  kind.  The  following  grounds  relied  up- 
on are  all  reasonably  sufficient  to  cause  the^ 

I  granting  of  a  new  trial  in  this  matter. 

I     "Ground  1:  (a)  Because  the  verdict  of  the 
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said  Jury  Is  not  sustained  by  the  eridence* 
in  that  the  valuation  fixed  is  too  little. 

"Ground  2:  (b)  Because  the  verdict  of  the 
jury  is  contrary  to  the  evidence,  in  that  the 
value  of  the  land  is  more  than  the  amount 
fixed  by  the  Jury." 

"Ground  4:  (c)  Because  it  is  error  to  al- 
low the  contract  between  B.  F.  Yoe  and  the 
town  of  Greenwood  by  its  commissioners  of 
public  works  to  be  Introduced  in  evidence 
for  the  purpose  of  showing  that  the  said 
lands  were  already  burdened  by  an  easement 
in  the  said  lands  for  the  reason  that  this 
said  fact  is  a  matter  of  construction,  and, 
since  there  was  no  Judicial  officer  present  to 
give  the  said  paper  its  Judicial  construction, 
it  was  prejudicial  to  the  value  of  lands  in 
the  eyes  of  the  said  Jury.  It  was  argued 
that  the  said  contract  burdened  the  greater 
portion  of  the  said  lands  with  an  easement, 
when  as  a  matter  of  law  it  is  submitted 
that  only  a  very  small  part  of  the  lands,  if 
any,  is  affected  by  the  terms  thereof. 

"Ground  5:  (d)  Because  the  Introduction 
of  the  said  contract  in  .evidence  was  preju- 
dicial to  the  appellant,  in  that  the  said  Jury 
was  led  to  believe  therefrom  that  the  part 
of  the  said  lands  on  the  public  road  was 
burdened  with  an  easement  which  would 
prevent  Its  use  for  any  purpose  whatsoever, 
whereas  It  is  submitted  that  the  effect  of 
the  said  contract  should  enter  in  no  way 
into  a  proper  valuation  of  the  said  lands  for 
the  following  reasons:  (a)  The  easement,  if 
any  exists.  Is  based  upon  a  continuing  con- 
sideration, a  part  of  which  the  town  of 
Greenwood  would  be  unable  to  perform  aft- 
er the  taking  of  the  lands  in  question,  and, 
where  consideration  for  an  easement  is  de- 
stroyed by  an  act  of  law,  it  is  submitted 
that  the  easement  for  which  this  considera- 
tion was  given  is  also  destroyed,  and  in  a 
case  like  the  present,  where  a  corporation 
takes  lands  upon  which  they  are  bound  to 
furnish  water  by  a  previous  contract,  and 
the  said  furnishing  formed  a  part  of  the 
oonsideration  for  which  an  easement  over 
the  said  lands  is  given,  the  consideration 
will  be  destroyed  by  the  act  of  law  and  the 
valuation  to  be  put  on  the  said  lands  should 
be  fixed  as  though  the  lands  were  free  from 
the  said  easement 

"Ground  6:  (e)  Because  no  testimony  was 
taken  to  establish  the  allegations  of  the  peti- 
tion in  the  said  ccmdemnation  proceedings. 

"Ground  7:  (f)  Because  no  testimony  was 
taken  to  establish  the  necessity  of  taking 
the  said  lands  for  the  purpose  set  forth  in 
the  said  petition. 

"Ground  8:  (g)  Because  no  testimony  was 
taken  or  offered  by  the  town  of  Greenwood 
in  reference  to  the  construction  of  the  pro- 
posed Improvement  to  be  made  by  the  town 
of  Greenwood  and  the  quantity  of  land 
which  shall  be  required  therefor. 

"Ground  9:  (h)  Because  no  testimony  was 
taken  or  offered  as  to  how  much  of  the  said 
land  was  required  by  the  town  of  Green- 


wood for  the  purpose  of  protecting  its  said 
watershed. 

"Ground  10:  (i)  Because  no  testimony  was 
offered  or  taken  to  prove  tliat  the  town  of 
Greenwood  needed  any  of  the  said  lands  for 
the  purpose  of  Increasing  its  said  water  sup- 
plyr  since  no  testimony  was  offered  or  taken 
to  prove  that  the  present  supply  of  water 
was  insufficient  to  the  needs  of  the  said 
town,    •    ♦    ♦ 

"Ground  12:  (J)  Because  the  order  upon 
which  the  said  Jury  assessed  the  value  of 
the  said  property  was  not  signed  by  the 
Judge  of  the  circuit  wherein  the  said  lands 
lay,  in  that  the  order  as  signed  by  his  honor, 
Judge  Robert  Aldrich,  whereas  his  honor, 
Judge  Klugh,  Is  the  Judge  of  the  B2ighth  Ju- 
dicial circuit,  In  which  circuit  the  said  lands 
lay. 

"Ground  13:  (k)  Because  the  taking  of  the 
said  lands  would  be  unlawful,  in  that  the 
town  of  Greenwood  is  attempting  to  take 
more  land  than  Is  necessary  for  its  said  pur- 
poses. 

"Ground  14:  (1)  Because  the  taking  of  the 
said  lands  would  be  unlawful,  in  that  the 
said  lands  lie  entirely  without  the  corpo- 
rate limits  of  the  said  town  of  Greenwood, 
and  under  no  statute  has  the  said  town  of 
Greenwood  the  right  to  take  property  out- 
side its  corporate  limits  by  condemnation  or 
otherwise. 

"Ground  15:  (m)  Because  the  charter  of 
the  said  town  of  Greenwood  does  not  em- 
power it  to  take  lands  without  its  corporate 
limits,  and  such  taking  would  be  unlawfuL 

"Ground  16:  (n)  Because  such  taking 
would  be  in  violation  of  article  8^  |  5,  of 
the  Constitution  of  1885,  in  that  said  sec- 
tion requires  that  'no  construction  or  pur- 
chase of  waterworks  plants'  shall  be  made 
except  upon  a  majority  vote  of  the  electors 
in  said  cities  or  towns  who  are  qualified  to 
vote  on  the  bonded  indebtedness  of  said 
cities  and  towns,  and  it  is  submitted  that 
no  election  has  ever  been  held  by  the  town 
of  Greenwood  to  determine  wheUier  or  not 
the  lands  herein  shall  be  purchased. 

"II.  It  is  respectfully  submitted  the  pre- 
siding judge  erred  in  not  allowing  the  ap- 
peal and  in  not  ordering  a  new  trial  in 
this  matter  because  to  deny  to  Miss  Yoe  the 
right  of  a  trial  of  the  issues  raised  in  this 
proceeding  before  a  jury  of  12  men  in  a 
court  of  record  was  in  effect  denying  to  her 
the  constitutional  right  given  her  by  the 
Constitution  of  1895,  art  20  [article  1, 1  25]. 

"III.  It  is  submitted  that  it  was  error  for 
his  honor  to  uphold  the  verdict  in  this  case, 
because  it  is  submitted  that  these  whole 
proceedings  are  null  and  void,  in  that  the 
statute  of  1909,  under  which  these  proceed- 
ings were  had,  is  null  and  void  because  it  is 
unconstitutional.  In  that  the  body  of  the  act 
does  not  conform  to  the  title.  This  act  Is 
found  in  26  Stat  p.  42. 

"IV.  The  presiding  Judge  erred  in  not 
holding  that  the  question  for  him  to  decide 
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upon  the  Issue  of  allowing  or  disallowing 
tbe  appeal  was  the  sufficiency  of  the  grounds^ 
of  appeal;  that  this  question  must  be  decid- 
ed by  an  inspection  of  said  grounds,  and 
not  by  a  review  of  the  facts." 

Tillman  ft  Watson  and  Cothran,  Dean  ft 
Odthran,  for  appellant.  E.  Lw  Richardson 
and  Grler  ft  Park»  for  respondent 

JONES,  G.  J.  The  town  of  Greenwood  in- 
stituted proceedings  to  condemn  about  71 
acres  of  land  belonging  to  the  defendant,  ad* 
Joining  the  water  power  station  of  plaintiff, 
outside  its  corporate  limits,  for  the  purpose 
of  increasing  and  protecting  the  water  sup- 
ply of  the  town.  The  jury  assessed  the  sum 
of  $7,125  as  damages,  and  the  defendant  ap- 
pealed to  the  circuit  court  upon  certain 
grounds.  Judge  Wilson,  who  was  presiding, 
dismissed  the  appeal  upon  the  ground  that 
he  was  not  satisfied  with  the  reasonable  suf* 
flciency  of  th0  exceptions  taken,  and  did  not 
consider  that  defendant  had  an  inherent 
right  to  a  trial  by  a  Jury  tn  the  circuit  court 
The  exceptions  herewith  reported  will  show 
the  grounds  presented  to  the  circuit  court 
and  sought  to  be  renewed  in  this  court 

[1]  The  power  of  cities  and  towns  to  con- 
demn lands  for  water  supply,  including  lands 
the  drainage  of  which  would  contaminate 
the  water  supply,  is  conferred  by  section 
2012,  1  C6de  of  Laws  1902,  amended  March 
2,  1909  (26  Stat  p.  42).  The  statute  pro- 
vides that  the  compensation  Is  to  be  deter- 
mined in  the  manner  now  provided  by  law 
for  the  condemnation  of  lands  and  rights  of 
way  of  railroad  corporations.  It  has  been 
determined  by  many  decisions  following  Rail- 
road Ck>.  V.  Ridlehuber,  38  S.  €.  308,  17  S. 
E.  24,  that  the  condemnation  statutes  pro- 
vide no  machinery  for  determining  the  right 
to  Institute  such  proceedings,  and  that  the 
only  matter  to  be  determined  thereby  is  the 
amount  of  the  compensation. 

[2]  Questions  as  to  the  constitutionality  of 
the  statute,  the  power  of  the  town  of  Green- 
wood to  condemn  lands  for  water  supply 
within  or  without  its  corporate  limits,  the 
Jurisdiction  of  Judge  Aldrich  to  grant  the 
order  directing  the  clerk  to  impanel  a  jury 


in  condemnation,  the  necessity  requiring  con- 
demnation of  the  land  desired,  all  relate  to 
the  right  to  condemn,  and  were  not  proper 
to  be  considered  In  these  proceedings.  If  de- 
fendant desired  to  make  questions  of  this 
character,  she  should  have  instituted  pro- 
ceedings before  the  verdict  in  condemnation 
to  test  the  right  to  condemn  and  to  enjoin 
the  condenmatlon  proceedings,  as  was  done 
in  the  case  of  Riley  v.  Union  Station,  71  8. 
C.  457,  51  S.  E.  485,  110  Am.  St  R^.  579) 
and  other  cases. 

[3]  The  exception  that  the  verdict  was  far 
too  small  In  amount  cannot  avail  In  this 
court  The  appellant  was  not  entitled  to  a 
trial  de  novo  in  the  court  of  common  pleas» 
unless  that  court  was  satisfied  of  the  reason* 
able  sufficiency  of  the  grounds,  and  the  de- 
termination of  the  circuit  court  that  it  has 
or  has  not  been  so  satisfied  will  not  ordi* 
narlly  be  reviewed.  Chesterfield  &  K.  R.  R. 
Co.  T.  Johnson,  58  S.  C.  561,  36  S.  E.  919; 
Southern  Power  Co.  v.  Williams,  85  S.  CL 
172,  67  S.  B.  136. 

[4]  There  is  nothing  to  show  abuse  of  dis- 
cretion. The  verdict  was  not  so  inadequate  as 
to  suggest  that  It  was  the  result  of  caprice^ 
partiality,  or  corrupt  motive;  on  the  con- 
trary, there  was  much  testimony  in  support 
of  the  verdict  as  a  fair  one.  The  introduc- 
tion in  evidence  of  the  contract  between  B. 
F.  Yoe  and  the  town  of  Greenwood  for  the 
three  acres  adjoining  the  land  sought  to  be 
condemned  was  not  regarded  by  the  circuit 
court  as  sufficient  to  warrant  a  trial  de  novo, 
and  we  see  no  reason  to  justify  our  inter- 
ference on  that  ground.  The  contract  was 
not  wholly  irrelevant  to  the  issue  of  value^ 
and  could  not  have  prejudicially  affected  the 
result  against  appellant 

[6]  In  determining  the  sufficiency  of  the 
grounds  on  appeal  in  condemnation  proceed- 
ings to  warrant  a  trial  de  novo,  it  is,  of 
course,  proper  for  the  circuit  court  to  con- 
sider the  record  In  connection  with  the 
grounds  of  appeal. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GART,  A.  J.,  and  WOODS  and  HYDRICE» 
JJ.,  concur. 


GaJ 


SOUTHERN  RY.  CO.  v.  MIKO 


241 


(i3»  oa.  aoo) 

PIEDMONT   CANDY  CO.   t.   JOHN   NEW- 
TON PORTER  CO. 

(Supreme  Court  of  Georgia.    May  11«  1911.) 

(SyUabuM  6y  the  dmri.) 

RxYisw  ON  Appeal. 

All  reasonable  dedactions  and  inferences 
from  the  evidence  demanded  the  verdict  directed 
by  the  court. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  between  the  Piedmont  Candy  Com- 
pany and  the  John  Newton  Porter  Company. 
From  the  Judgment,  the  Piedmont  Candy 
Company  brings  error.    Affirmed. 

Walter  R.  Brown  and  R.  B.  Blackburn,  for 
plaintiff  in  error.  Geo.  B.  Rush,  for  defend- 
ant in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(1»  QfU  X7S) 

SOUTHERN  RY.  CO.  ▼.  MIKO. 
(Supreme  Court  of  Georgia.    May  10,  1011.) 

{8vUahu8  by  the  Court,) 

CABBii:a8  (§  76*)— Coss  of  Freight^ Action 

BT  Consignee. 

A  consignee,  having  no  special  or  general 
property  in  goods  consigned  to  bim,  and  incur- 
ring DO  risk  from  their  transportation,  cannot 
maintain  against  the  carrier  an  action  ex  de- 
licto for  loss  or  damage  to  the  goods  in  transit 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent,  Dig.  11  256-271;   Dec.  Dig.  8  76.*] 

Error  from  Superior  Court,  Haralson 
County ;  Price  Edwards,  Judge. 

Action  by  H.  Miko  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Lloyd  Thomas,  Griffith  &  Matthews,  and 
Maddoz,  McCamy  &  Shumate,  for  plaintiff 
in  error.  J.  M.  &  H.  J.  McBride  for  defend- 
ant in  error. 

HOLDEN  J.  The  defendant  in  error  (here- 
inafter called  the  plaintiff)  brought  suit 
against  the  plaintiff  in  error  (hereinafter 
called  the  defendant)  making  substantially 
the  following  allegations:  The  defendant  was 
a  corporation  doing  the  business  of  a  com- 
mon carrier  of  passengers  and  goods  within 
the  state,  with  o£Qcers  and  agents  within 
the  county  in  which  the  suit  was  brought, 
and  on  the  "16th  day  of  May,  1907,  said 
Southern  Railway  Company  received  at  Its 
shipping  office  in  Atlanta,  Flilton  county, 
Ga.,  one  glazed  door,  •  •  •  the  property 
of  petitioner,  for  shipment  over  its  said  line 
to  Waco,  Ga.,  and  issued  Its  receipt  of  bill 
of  lading  therefor,  in  which  bill  of  lading 
petitioner  was  named  as  consignee."  The 
door  was  Injured  and  damaged  to  the  extent 
of  $50.  She  afterwards  filed  with  the  agent 
of  the  defendant  her  claim  for  damages,  duly 


verified,  in  pursuance  of  the  act  of  190C 
(Laws  Ga.  1906,  p.  102,  §  2),  and  the  defend- 
ant refused  to  pay  and  adjust  the  claim. 
She  brought  suit  to  recover  $50  "damage, 
with  legal  interest,  as  well  as  for  the  addi- 
tional sum  of  $50  as  a  penalty  for  its  said 
failure  to  adjust  and  pay  said  claim  within 
60  days  from  the  time  said  claim  was  filed 
with  the  agent  of  defendant  as  aforesaid.''. 
By  amendment  the  plaintiff  alleged  that  the 
door  was  injured  and  damiiged,  and  rendered 
"almost  entirely  valueless,*'  by  the  negli- 
gence of  the  defendant.  The  defendant  filed 
exceptions  pendente  lite  to  the  overruling  of 
Its  general  and  special  demurrer  to  the  peti- 
tion, and  thereon  assigned  error  in  its  bill 
of  exceptions,  wherein  error  was  also  assign- 
ed on  the  order  of  the  court  overruling  its 
motion  for  a  new  trial. 

The  uncontradicted  evidence  of  Theodore 
Miko,  who  was  the  husband  of  the  plaintiff 
and  testified  in  her  behalf,  and  who  was  the 
only  witness  testifying  with  respect  to  the 
title  or  ownership  of  the  door,  shows  that  it 
belonged  to  him,  and  was  shipped  by  him 
from  Atlanta,  Ga.,  to  Waco,  Ga.,  and  in  the 
bill  of  lading  H.  Miko  &,  Co.  were  named  as 
consignors  and  the  plaintiff  as  consignee. 
He  further  testified  that  the  door  was  badly 
damaged  when  it  reached  Waco,  and  was  not 
taken  from  the  custody  of  the  defendant 
The  consignee  never  became  a  bailee  in  actu- 
al possession  of  the  property.  The  carrier 
never  delivered  it  to  her,  or  to  any  one  for 
her.  This  case  does  not  come  within  that 
class  of  cases  where  a  recovery  can  be  had 
by  a  bailee  for  damages  to  property  while 
in  his  possession  as  bailee.  A  right  of  action 
in  assumpsit  exists  in  favor  of  the  consignor, 
who  makes  with  a  carrier  a  contract  for  the 
shipment  of  goods,  for  the  failure  of  the  car- 
rier to  deliver  the  shipment  to  the  consignee, 
even  though  the  consignor  has  no  title  to  or 
interest  in  the  property.  The  common  car- 
rier, having  made  a  contract  with  the  con- 
signor to  carry  and  deliver  the  goods  receiv- 
ed by  it  for  shipment,  is  liable  to  the  con- 
signor for  a  breach  of  the  contract,  and  thp 
carrier  cannot  defeat  recovery  for  a  breach  of 
the  contract  by  showing  that  the  consignor 
had  no  title  to  or  Interest  in  the  property. 
Carter  v.  So.  Ry.  Co.,  Ill  Ga.  38,  36  S.  E. 
308,  50  L.  R.  A.  354 ;  3  Hutchinson  on  Car- 
riers, §§1312,  1314,  1320;  4  Elliott  on  Rail- 
roads, §  1692.  If  the  consignee  owned  the 
property  shipped,  the  consignor  would  hold 
the  amount  recovered  in  trust  for  the  con- 
signee, and  the  latter  could  not  afterwards 
recover  of  the  carrier  for  its  failure  to  carry 
and  deliver  the  property  to  him,  or  for  any 
injury  to  the  property.  The  consignee  of 
property  delivered  by  another  to  a  common 
carrier  for  shipment  is  presumed  to  be  the 
owner',  and  presumptively  a  right  of  action 
exists  in  his  favor  for  any  injury  or  damage 
to  the  property  in  transit;  but  the  presump- 
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tion  that  the  consignee  is  the  owner  may  be 
rebutted,  and  where  it  appears  that  the  con- 
signee has  no  general  or  special  property  in 
the  goods  shipped,  and  incurs  no  risk  in 
their  being  transported,  he  cannot  maintain 
an  action  ex  delicto  for  the  loss  of,  or  for 
any  damage  to,  the  property.  4  Elliott  on 
Railroads,  §  1692 ;  3  Hutchinson,  on  Carriers, 
8  1320 ;  3  Am.  &  Blig.  Enc.  PI.  &  Pr.  830  (2). 
831(5);  4  Dec  Dig.  $  76;  Grinnell  v.  Chi- 
cago, etc.,  Ry.  Co.,  109  Minn.  513,  124  N.  W. 
877,  26  L.  R.  A.  (N.  S.)  437. 

Where  the  consignor  makes  a  contract 
with  a  common  carrier  for  shipment  of  goods 
which  belong  to  the  consignee,  the  former 
may  recover  in  assumpsit  for  a  breach  of  the 
contract,  and  the  latter  may  recover  for  any 
loss  or  any  damage  to  the  property,  and  a 
recovery  by  either  of  the  full  amount  of 
damage  caused  by  the  carrier  would  bar  a 
recovery  of  such  damage  by  the  other.  How- 
ever, if  the  consignee  incurs  no  risk  in  the 
transportation  of  the  goods,  and  has  no  gen- 
eral or  special  property  in  them,  he  cannot 
recover  in  an  action  for  a  tort  because  of 
the  loss  of  or  injury  to  them.  There  are 
many  cases  holding  that,  though  the  con- 
signee may  not  be  the  real  owner,  if  he  has  a 
special  interest  in  the  property  shipped,  he 
may  maintain  an  action  for  the  loss,  or  for 
any  damage  to  such  property  in  transit,  and 
In  such  action  may  have  a  recovery  c^  the 
full  value  of  the  property  where  lost,  or  full 
amount  of  damages  to  the  property  where  it 
is  damaged.  See  Missouri  Pac.  Ry.  Co.  v. 
t*eru-Van  Zandt  Implement  Co.,  73  Kan.  295, 
85  Pac.  408,  6  L.  R.  A.  (N.  S.)  1058,  117  Am. 
St  Rep.  468,  9  Am.  &  Eng.  Ann.  Cas.  790, 
and  authorities  cited  in  the  opinion.  At 
73  Kan.  299,  85  Pac.  410,  9  Am.  &  Eng.  Ann. 
Cas.  791  (6  U  R.  A.  [N.  S.j  1058,  117  Am.  St. 
Rep.  468),  the  court  says:  "The  ownership 
need  not  be  extensive,  and  an  agent,  factor, 
broker,  bailee,  or  other  person  having  rights 
in  the  property  to  be  protected  may  maintain 
an  action,  and  recover  both  for  himself  and 
the  general  owner." 

In  the  case  we  are  considering  the  con- 
signee had  no  interest  whatever  in  the  prop- 
erty damaged  while  being  transported  from 
Atlanta  to  Waco  by  the  railroad  company. 
Her  husband  testified  he  owned  the  prop- 
erty, and  "the  reason  I  shipped  this  door  to 
Mrs.  Mlko  was  because  she  was  my  wife,  and 
was  running  my  house,  and  was  home  all  the 
time.  I  could  not  send  it  to  anybody  else, 
-except  my  wife.  I  sent  the  door  to  my  wife, 
to  my  home.  I  could  not  send  it  to  some- 
body else."  The  suit  brought  by  the  con- 
signee was  for  a  tort,  and  for  the  amount  of 
damage  to  the  property.  Whether  the  con- 
signee could  recover  in  action  ex  contractu 
need  not  be  considered.  She  had  no  general 
or  special  property  In  the  door  consigned  to 
her,  and  incurred  no  risk  in  its  transporta- 
tion.   She  was  not  damaged,  and  a  recovery 


I  in  her  behalf  for  any  damage  to  the  door 
was  unauthorized.  A  verdict  in  favor  of  the 
defendant  was  demanded,  and  the  court  com- 
mitted error  in  refusing  a  new  triaL 

We  deem  it  unnecessary  to  pass  on  the  oth- 
er questions  made  in  the  case,  and  they  are 
left  undecided,  without  prejudice  to  either 
party. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(136  Qa.  247) 

MAYOR  AND  COUNCIL  OF  CITY  OF 
BRUNSWICK  V.  DEAVER. 

(Supreme  Court  of  Georgia.    May  9,  1911.) 

(FlyUalmM  hy  the  Court,) 

1.  Schools  and  School  Distbigts  (i  lOS**)— 
Special  Taxes— Cities. 

The  act  approved  August  13,  1910  (Acts 
1910,  p.  26),  was  designed  to  supply  the  ma- 
chinery to  ascertain  if  two-thirds  of  the  voters 
of  a  municipality  approve  the  levy  and  collec- 
tion of  a  tax  for  the  support  of  public  schools 
in  those  instances  where  ttie  General  Assembly 
had  conferred  on  the  municipality  authority 
to  jestablish  and  maintain  a  system  of  public 
schools  by  local  taxation  in  whole  or  in  part 
subject  to  the  approval  of  the  voters,  but  had 
omitted  to  provide  machinery  for  the  submission 
of  the  proposal  to  tax  to  the  voters  of  the  mu- 
nicipality. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  241 ;  Dec  Dig.  ( 
103.*] 

2.  Schools  and  Schoo;<  Distbicts  (§  12*)— 
City  Schools— Supeh vision— Schools,  of 
County. 

The  system  of  public  schools  in  the  ci^ 
of  Brunswiclc  is  supervised  by  the  board  of  ed- 
ucation of  Glynn  county,  which  also  has  control 
of  the  county  schools ;  but  inasmuch  as  the  acts 
of  the  General  Assembly  (Acts  1873,  p.  256; 
Acts  1900.  p.  172)  specifically  provide  that  the 
city  schools  shall  be  operated  separately  from 
the  county  schools,  and  that  all  municipal  rev- 
enues are  exclusively  applied  for  the  support  of 
the  city  schools,  such  city  schools  are  none  the 
less  the  public  schools  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  14;  Dec  Dig.  § 
12.*] 

3.  Schools  and  School  Districts  (S  103*)— 
City  Schools— Statutes. 

Section  10  of  the  act  amendatory  of  the 
charter  of  the  city  of  Brunswiclc,  approved  Au- 
gust 6,  1904  (Acts  1904,  p.  387),  confers  upon 
that  municipalitv  the  power  to  maintain  a  sys- 
tem of  pubhc  schools  in  part  by  local  taxation. 
The  machinery  provided  tor  in  the  act  of  1910 
(Acts  1910,  p.  2Q  supplements  the  act  of  1904 
with  reference  to  the  submission  to  the  quali- 
fied voters  of  the  city  for  their  approval  the 
proposal  to  levy  and  collect  a  tax  not  to  exceed 
one-tenth  of  1  per  cent^  for  the  support  of  the 
public  schools  of  that  city. 

[Eld.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  241 ;   Dec  Dig.  | 

Error  from  Superior  Court,  Glynn  County; 
C.  B.  Conyers,  Judge. 

Suit  by  A.  S.  Deaver  against  the  Mayor 
and  Council  of  the  City  of  Brunswick  to  re- 
strain the  levy  and  collection  of  a  B];)ecial 
school  tax  of  one-tenth  of  1  per  cent  for  the 
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support  of  the  schools  of  the  city.  From  a 
decree  granting  the  injunction  as  prayed,  de- 
fendant brings  error.    Reversed. 

J.  T.  Colson,  for  plaiutlfT  in  error.  R.  D. 
Header,  for  defendant  in  error. 

EVANS,  P.  J.  A.  S.  Deavers,  a  citizen  and 
taxpayer  of  the  city  of  Brunswick,  filed  his 
petition  to  enjoin  the  mayor  and  council  of 
the  city  of  Brunswick  from  levying  and  col- 
lecting a  spetial  tax  of  one-tenth  of  1  per 
cent  for  the  support  and  maintenance  of  the 
public  schools  of  the  city.  It  appears  that 
upon  the  petition  of  more  than  one-fourth  of 
the  qualified  voters  of  the  dty  of  Brunswick 
the  mayor  and  council  of  the  municipality 
ordered  an  election  to  be  held  pursuant  to 
the  act  approved  August  13,  1910  (Acts  1910, 
p.  26),  for  the  purpose  of  submitting  the  ques- 
tion of  levying  a  local  tax  for  the  support  of 
the  public  schools  of  the  city  of  Brunswick. 
More  than  two-thirds  of  the  voters  in  such 
election  voted  in  favor  of  the  levy  of  the  spe- 
cial tax.  The  mayor  and  council  of  the  city 
of  Brunswick  were  proceeding  to  levy  and 
collect  the  special  tax  claimed  to  have  been 
authorized  by  the  election,  when  the  plaintiff 
filed  his  petition  to  enjoin  the  same. 

[1]  The  sole  question  to  be  determined 
from  the  record  is  the  applicability  of  the 
act  approved  August  13,  1910,  to  the  munici- 
pality of  Brunswick.  That  act  provides  that 
*'any  municipality  authorized  by  law  to  es- 
tablish and  maintain  a  system  of  public 
schools  by  local  taxation  in  whole  or  in  part, 
and  which  is  not  now  specifically  authorized 
to  hold  an  election  on  the  question  of  local  tax- 
ation for  school  purposes,  shall  have  the 
right  to  submit  the  question  of  local  taxation 
for  public  schools  to  the  qualified  voters  of 
the  municipality.*'  This  act  was  passed 
shortly  after  the  decision  of  this  court  in  the 
case  of  Brooks  v.  Town  of  LoganviUe,  134 
Ga.  358,  67  S.  E.  940.  In  that  case  it  was 
held  that  the  constitutional  provision  that 
authority  may  be  granted  by  the  Legislature 
to  municipal  corporations  to  establish  and 
maintain  public  schools  by  local  taxation, 
but  that  no  such  law  shall  take  effect  unless 
it  has  been  submitted  to  a  vote  of  the  qual- 
ified Vetera  of  the  municipal  corporation  and 
approved  by  a  two-thirds  majority  of  the  per- 
sons voting  at  such  election  was  not  self- 
executive;  that  unless  machinery  was  de- 
vised by  the  Legislature  for  submitting  the 
proposal  to  a  plebiscite  vote  no  election  could 
be  held,  although  the  Legislature  had  con- 
ferred upon  the  municipality  the  power  to 
maintain  a  system  of  public  schools  by  local 
taxation.  The  clear  meaning  of  the  act  is 
that,  where  the  Legislature  has  conferred 
upon  a  municipality  power  to  maintain  pub- 
lic schools  by  local  taxation  and  has  omitted 
to  provide  machinery  for  submitting  the 
question  to  the  qualified  voters  of  the  munic- 
ipality so  as  to  ascertain  whether  two-thirds 
of  them  favor  the  proposed  tax,  the  act  was 


designed  to  supply  this  omission.  It  did  not 
confer  upon  municipalities  the  power  to  es- 
tablish and  maintain  a  system  of  public 
schools  by  local  taxation,  but  only  provided 
a  method  of  holding  an  election. 

[2]  The  city  of  Brunswick  has  a  system  of 
public  schools  administered  and  supervised 
by  the  board  of  education  of  Glynn  county 
This  board  is  a  corporate  entity,  and  to  it 
is  given  the  direct  supervision  and  -manage- 
ment of  the  public  schools  of  the  city  of 
Brunswick  and  the  county  of  Glynn.  The 
board  is  composed  of  ten  members,  five  of 
whom  are  residents  of  the  city  of  Brunswick 
and  selected  by  the  mayor  and  council,  and 
the  remaining  five  members  are  selected  by 
the  grand  jury.  The  funds  of  the  board  are 
kept  separate,  and  the  money  received  from 
the  city,  such  as  revenue  from  the  town 
commons  and  special  appropriations,  is  de- 
voted to  the  exclusive  use  of  the  city  schools. 
The  money  received  from  the  county  Is  de- 
voted to  the  county  schools.  The  public 
school  fund  is  prorated  on  the  basis  of  school 
population.  The  board  of  education  makes 
annual  reports  of  the  expenditure  of  the 
money  received  from  the  city  to  the  mayor 
and  council,  and  of  the  money  expended  in 
the  county  outside  of  the  city  to  the  grand 
jury.  Teachers  in  the  city  schools  are  nom- 
inated by  the  city  members,  subject  to  the 
approval  of  the  entire  board.  The  oflBce  of 
superintendent  of  city  schools  is  created,  and 
this  officer  is  selected  by  the  city  members. 
The  county  school  commissioner  is  given  su- 
pervision of  the  schools  of  the  county  out- 
side of  the  city. 

[3]  For  many  years,  as  refiected  from  the 
various  acts  amendatory  of  its  charter,  the 
municipality  of  Brunswick  has  maintained 
a  system  of  city  schools  under  the  same  man- 
agement that  had  control  of  the  county 
schools.  The  educational  plan  comprehended 
unity  in  the  management  of  both  city  and 
county  schools,  but  complete  separation  of 
city  from  county  schools  in  the  expenditure 
of  revenues  appropriated  by  the  city  to  the 
city  schools.  It  is  not  the  manner  of  admin- 
istering the  school  system  of  a  city  which 
alone  makes  a  system  of  city  public  schools. 
Frequently  the  Legislature  has  incorporated 
city  boards  of  education  and  invested  them 
with  exclusive  dominion  over  the  city  public 
schools,  devolving  on  the  municipality  only 
the  duty  of  supplying  the  necessary  funds 
for  their  maintenance.  It  is  a  mere  matter 
of  policy  whether  the  school  is  conducted 
by  a  city  board  of  education  or  according  to 
the  Glynn  county  plan.  Until  1904  the  Gen- 
eral Assembly  had  provided  that  the  city 
schools  of  Brunswick  were  to  be  supported 
from  the  rents  of  the  public  commons  and 
other  municipal  resources,  but  in  that  year 
the  charter  of  the  city  was  amended,  so  as  to 
provide  a  supplementary  revenue  from  local 
taxation.  The  tenth  section  of  the  act  of 
1904  is  as  follows:    **That  for  each  and  ev- 
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ery  year,  commendng  wltb  the  year  1005, 
there  shall  be  appropriated  by  this  act  for 
expenditure  for  public  schools  In  said  city, 
under  the  direction  of  the  board  of  ed- 
ucation of  Glynn  county,  one-tenth  of  1 
per  cent  on  the  taxable  values  assessed 
and  collected  for  such  year,  separate  from 
and  exclusive  of  taxes  and  revenues  collect* 
ed  from  town  commons.  This  section  to  take 
effect  only  after  a  vote  of  the  lawful  voters 
at  Brunswick,  at  an  election  at  which  such 
question  shall  <be  voted  upon  under  the  Con- 
stitution and  laws  of  Georgia."  This  pro- 
vision not  only  recognizes  that  the  dty  of 
Brunswick  maintained  a  system  of  public 
schools  under  the  direction  of  the  board  of 
education  of  Glynn  county,  but  directly  con- 
fers upon  the  municipality  of  Brunswick  the 
power  to  supplement  the  revenues  for  the 
support  of  the  schools  by  the  levy  and  col- 
lection of  a  tax  not  to  exceed  one-tenth  of  1 
per  cent  This  section  provides  that  the  tax 
Is  not  to  be  assessed  and  collected  until  It 
has  been  voted  upon  by  the  qualified  voters 
of  the  city  agreeably  to  the  Ck)nstitutlon  and 
laws  of  the  state.  By  this  act  the  General 
Assembly  did  confer  upon  the  municipality 
of  Brunswick  the  power  to  support  Its  public 
schools  in  part  by  local  taxation,  but  made 
no  provision  for  any  machinery  for  the  sub- 
mission of  the  question  of  maintaining  the 
public  schools  by  the  levy  of  the  tax  pro- 
vided for  in  the  act  It  is  to  supply  such  a 
deficiency  as  this  that  the  act  of  1910  was 
passed;  and  we  think  that  the  court  erred  In 
holding  that  the  act  was  inapplicable  to  the 
dty  of  Brunswick. 

There  being  no  complaint  as  to  the  regu- 
larity of  the  election  or  the  levy  and  assess- 
ment of  the  taxes.  It  follows  that  the  Judg- 
ment granting  an  injunction  must  be  revers- 
ed.   All  the  Justices  concur. 


(136  Ga.  202) 

JBNNISON  V.  JBNNTSON. 
(Supreme  Court  of  Georgia.     April  14,  1911.) 

(Syllabus  ly  the  Court.) 

L  DivoBCE  (§  286*)— Bjevibw— Bbvisior  or 
Obdeb  Gbantinq  Tempobabt  Alimont. 
Where,  two  days  before  an  order  revising 
a  previous  order  granting  temporary  alimony 
was  signed,  the  court,  at  the  conclusion  of  the 
evidence  introduced  upon  the  hearing,  orally 
announced  an  opinion  wherein  he  stated  that 
the  previous  order  would  be  revised  because  of 
the  existence  of  specified  facts,  and  the  bill  of 
exceptionB  recites  that  the  second  order  except- 
ed to  was  granted  "in  accordance  with  said  opm- 
ion,"  and  the  order  revising  the  previous  order 
granting  temporary  alimony  recites  that,  "aft- 
er hearing  and  considering  the  testimony  sub- 
mitted and  the  argument  o£  counsel  for  plain- 
tiff and  defendant,  it  is  considered,  ordered,  ad- 
judged, and  decreed"  that  the  previous  order  be 
revised  in  specified  particulars,  and  there  is 
nothing  in  the  second  order  indicating  that  it 
was  granted  on  any  special  ground,  it  will  not 


mitted  to  the  court  upon  the  hearing  which 
were  sufficient  to  authorize  the  court  to  grant 
the  same. 

[Ed.  Note.-T-For  other  cases,  see  Divorce,  Dec 
Dig.  i  28e.*] 

2.  DivoBGB  (H  217,  218*)— Obdeb  Gbahtino 
Tempobabt  Alimont—Modification. 

The  court  has  authority  to  modify  or  re- 
voke an  order  granting  temporary  alimony  to 
a  wife,  though  such  order  was  passed  by  con- 
sent of  the  husband  and  wife  and  in  accord- 
ance with  an  agreement  between  them,  provid- 
ing for  a  certain  amount  to  be  paid  to  the  wife 
by  the  husband,  and  providing  that  the  agree- 
ment might  be  made  tne  Judgment  of  the  court 
and  enforced  by  contempt  proceedings,  or  oth- 
erwise, "as  is  usual  In  the  enforcement  of  de- 
crees for  alimony." 

TEJd.    Note. — For    other    cases,    see    Divorce. 

Cent.  Dig.  §$  637-639;  Dec  Dig.  fS  217.  218.*  1 

3.  DivoBCE  (|§  217,  218^HAppeal  and  Ebrob 
(§  671*)— Assignments  of  £/Rbob— Suffi- 
ciency—Poweb  TO  Revoke  ob  Modify  Ob- 
deb fob  Tempobabt  Alimony. 

The  authority  of  Ihe  court  to  revoice  or 
modify  an' order  granting  temporary  alimony  is 
not  confined  to  cases  in  which  there  has  been 
a  change  in  the  condition  or  circumstances  of 
the  parties  since  the  granting  of  the  order. 

(a)  Prior  to  the  grant  of  a  total  divorce,  adul- 
tery on  the  part  of  the  wife  subsequent  to  the 
grant  of  temporary  alimony,  or  prior  thereto, 
but  unknown  to  the  husband  until  after  the 
granting  of  the  order  for  temporary  alimony,  is 
a  sufficient  cause  to  warrant  the  conrt  in  mod- 
ifying or  revoking  the  order. 

(b)  Where  the  evidence  material  to  an  un- 
derstanding of  an  alleged  error  complained  of  is 
not  brought  to  this  court,  an  assignment  of 
error  necessarily  involving  a  consideration  of 
such  evidence  cannot  be  considered. 

[Ed.  Note.— For  other  cas^s,  see  Divorce. 
Cent  Dig.  §§  637-039 :  Dec  Dig.  H  217,  218  ;♦ 
Appeal  and  Error,  Cent.  Dig.§§  2S67-2872; 
Dec.  Dig.  S  671.*] 

EJrror  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  I.  H.  Jennlson  against  W.  R.  Jen- 
nlson.  From  an  order  revoking  a  provision 
In  a  previous  order  granting  plaintiff  tem- 
porary alimony,  she  brings  error.   Affirmed. 

On  August  13,  1909,  the  plaintiff  in  error 
and  her  husband,  the  defendant  In  error,  en- 
tered Into  an  agreement  reciting  that  tbey 
had  permanently  separated  and  were  living 
apart,  and  the  wife  was  about  to  Institute  an 
action  for  total  divorce  from  the  husband 
and  for  temporary  and  permanent  alimony; 
that  the  husband  desired  to  make  permanent 
provision  for  the  support  and  pialntenanee  of 
the  wife,  and  incidentally  for  the  support,  ed- 
ucation, and  maintenance  of  an  adopted 
daughter,  "all  in  lieu  of  temporary  and  per- 
manent alimony."  In  full  settlement  of  all 
such  claims,  the  husband  conveyed  to  the 
wife  certain  real  and  personal  property,  and 
agreed  to  pay  her,  so  long  as  she  remained 
single,  |150  per  month  for  the  support  and 
maintenance  of  herself  and  adopted  daughter! 
It  was  agreed  that  the  provisions  relating 
to  temporary  and  permanent  alimony  **shall 
be  made  part  of  the  order  or  decree  of  court 


be  disturbed,  if  any  facts  other  than  those  re-   ^^  ^  entered  in  the  divorce  and  alimony  suit 
ferred  to  above  appear  from  the  testimony  sub- 1  the  provision  herein  made  by  party  of  the 

*For  other  caaes  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig,  Key  No.  Seriw 4k  Rep'r  Indezea 


Oa.) 


JENNISOK  y.  JENNISQK 


246 


flrst  part  to  be  taken  by  party  of  the  second 
part  as  fall  and  complete  settlement,"  and 
that,  if  the  husband  failed  to  make  the  pay- 
ments voluntarily,  they  might  be  enforced  by 
the  conrt  "by  contempt  proceedings,  or  other- 
wise, as  Is  usual  in  the  enforcement  of  de- 
crees for  alimony.**  Three  days  after  this 
agreement  was  entered  into,  the  wife  institut- 
ed proceedings  for  divorce,  and  for  temporary 
and  permanent  alimony.    On  September  25, 

1909,  a  consent  decree  was  entered  In  the 
cause  with  respect  to  temporary,  wherein  the 
court  recited  the  existence  of  the  agreement 
between  the  husband  and  wife  respecting 
alimony,  and  that  it  was  made  subject  to  the 
approval  of  the  court,  and  fixed  the  amount 
of  temporary  alimony  to  be  allowed  the  wife 
as  $190  per  month,  the  amount  which  the 
husband  had  agreed  to  pay  by  the  terms  of 
the  separation  agreement    On  February  18, 

1910,  by  leave  of  the  court,  the  husband  filed 
an  answer  in  the  nature  of  a  cross-bill.  On 
May  12,  1910,  he  filed  an  answer  to  the  rule 
nisi  requiring  him  to  show  cause  why  he 
should  not  be  punished  for  contempt  for  fail- 
ure to  pay  temporary  alimony.  He  alleged 
that  his  wife  had  been  guilty  of  misconduct 
both  prior  and  subsequent  to  the  execution  of 
the  separation  agreement  (whiph  facts  had 
only  recently  been  discovered  by  him),  and 
asked  that  she  be  denied  a  divorce  and  that 
he  be  granted  one,  and  that  the  decree  award- 
ing the  plaintifT  temporary  alimony  be  re- 
scinded, and  the  agreement  of  August  13, 
1909,  above  referred  to,  be  annulled,  except  in 
so  far  as  It  had  been  executed.  The  defend- 
ant having  failed  and  refused  to  continue  the 
payment  of  the  monthly  installments  of  ali- 
mony awarded  under  the  decree,  the  plaintiff 
sought  an  attachment  against  him  for  con- 
tempt. Upon  the  hearing  of  the  contempt 
proceeding,  the  court  passed  an  order  provid- 
ing that  the  defendant  at  once  pay  $250  to 
the  wife  by  way  of  compensation  for  having 
supported  the  adopted  child  since  the  last 
payment  of  alimony  by  the  defendant,  and 
that  he  pay  monthly  thereafter  $50  for  the 
support  of  such  child,  but  revoked  the  provi- 
sion in  the  decree  for  temporary  alimony  di- 
recting the  payment  of  $150  per  month  by 
the  defendant  for  the  support  of  the  plalntitf 
and  the  adopted  child.  To  this  order  the 
plaintiff  excepted. 

Anderson,  Felder,  Rountree  A  Wilson,  for 
plaintiff  in  error.  Van  Astor  Batchelor  and 
Reuben  B.  Arnold,  for  defendant  in  error. 

HOLDBN,  J.  (after  stating  the  facts  as 
above).  [1]  The  wife  excepted  to  the  order 
of  the  court  revoking  so  much  of  the  previous 
order  as  granted  her  temporary  alimony. 
One  of  the  contentions  of  the  plaintiff  is  that 
tbe  court  had  no  right  to  modify  or  revoke 
its  previous  order  granting  her  temporary  ali- 
mony, unless  there  was  some  change  in  the 
circumstances  or  conditions  of  the  parties 
since  the  order  was  granted.  She  contends 
that  the  record  shows  that  the  court  did  not 


pass  the  order  excepted  to  because  of  any 
change  in  the  condition  or  circumstances  of 
the  parties  occurring  since  the  order  for  tem- 
porary alimony  was  rendered,  but  that  the 
court  reveled  its  previous  order  granting  her 
temporary  alimony  on  the  ground  that  he  had 
a  right  to  do  so,  whether  or  not  any  such 
change  existed.  The  bill  of  exceptions  has 
in  it  the  fc^owing  recitals :  "The  court,  upon 
hearing  the  contempt  rule,  by  consent,  consid- 
ered the  answer  by  way  of  cross-bill  afore- 
said and  the  response  thereto,  both  of  which 
were  verified,  and  so  far  as  pertinent  were 
considered  by  the  court  as  evidence  upon  the 
contempt  rule,  and  the  response  as  verified  to 
the  said  answer  and  cross-bill  was  considered 
by  the  court  as  a  traverse  of  the  allegations 
as  to  drunkenness  and  adultery,  made  by  the 
said  W.  R.  Jennison  in  his  response  to  the 
contempt  rule.  The  hearing  of  said  matter 
proceeded  from  day  to  day  and  was  concluded 
upon  the  21st  day  of  May,  1910,  the  court 
then  and  there  announcing  its  opinion,  in  sub- 
stance, as  follows :  *The  evidence  in  this  case 
has  covered  a  somewhat  wider  field  than  I 
anticipated  it  would  when  the  investigation 
began.  After  hearing  the  evidence  I  have  de- 
termined not  to  pass  upon  tbe  merits  of  the 
several  claims  of  the  parties  as  to  right  to 
divorce.  I  do  not  agree  with  Mr.  Anderson, 
representing  Mrs.  Jennison,  that  the  contract 
between  the  parties  relative  to  the  alimony 
is  binding  upon  the  court  as  to  temporary  ali- 
mony. In  the  court's  opinion,  the  question 
of  temporary  alimony  is  always,  pending  the 
divorce  suit,  in  the  breast  of  the  court,  and 
notwithstanding  the  previous  order  of  the 
court  in  this  case,  confirming  and  adopting 
the  contract  aforesaid  as  to  temporary  ali- 
mony, the  court  may  at  this  time  modify  or 
entirely  abrogate  said  order  in  its  discretion. 
It  appears  from  the  evidence  that,  shortly 
after  the  separation  between  the  parties,  de- 
fendant, W.  B.  Jennison,  conveyed  and  turn- 
ed over  to  the  plaintiff,  Irene  H.  Jennison, 
all  of  his  tangible  assets,  consisting  of  the  eq- 
uity of  redemption  in  the  home  place  at  An- 
sley  Park,  in  the  city  of  Atlanta,  which  the 
plaintiff  testifies  she  sold  for  about  $2,200; 
also  the  household  furniture,  furnishings, 
etc.,  contained  In  said  home  place,  which  he 
testified  cost  him  something  like  $6,900,  and 
was  accumulated  during  the  married  life  of 
the  parties,  extending  over  some  years,  and 
which  the  said  Irene  H.  Jennison  testified 
might  possibly  be  worth  $2,000  to  $2,500  at 
the  present  time.  Since  the  defendant  thus 
gave  to  his  wife,  the  plaintiff,  all  of  his  as- 
sets, and  since  it  appears  from  his  testimony 
that  he  is  earning  only  $350  per  month,  less 
than  the  income  which  he  received  several 
years  ago,  I  will  not  make  any  allowance  to 
the  said  Irene  H.  Jennison  for  temporary  ali- 
mony for  her  own  support,  and  the  previous 
order  or  decree  of  the  court  granted  on  the 
25th  day  of  September,  1909,  will  be  modified 
accordingly.  I  shall  leave  the  custody  of  the 
adopted  child,  Naomi,  with  Mrs.  Jennison, 
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and  require  the  defendant,  W.  R.  Jennison, 
to  pay  to  plaintiff,  said  Irene  H.  Jennison,  at 
once,  the  sum  of  $250  by  way  of  compensation 
to  her  for  having  supported  the  said  Naomi 
during  the  past  five  months,  and  since  Janu- 
ary 13,  1910,  the  date  of  the  last  payment  of 
alimony  by  the  defendant,  and  shall  require 
the  defendant  to  pay  to  plaintiff,  to  be  used 
for  the  support,  maintenance,  and  education 
of  the  said  Naomi,  the  sum  of  |50,  payable 
at  once,  to  cover  the  month  of  May,  1910,  and 
the  further  sum  of  $50  on  the  1st  day  of  each 
month  hereafter  until  the  final  hearing  and 
disposition  of  the  case.  I  shall  revoke  the 
provision  in  the  order  of  25th  of  September, 
1909,  directing  the  payment  of  $150  per  month 
by  way  of  temporary  alimony  and  for  the 
support  of  the  plaintiff  and  the  child  Naomi. 
The  defendant  shall  have  the  right  from  time 
to  time  to  visit  Naomi.'  In  accordance  with 
said  opinion  of  the  court,  the  court  upon  the 
23d  day  of  May,  1910,  and  during  said  May 
term,  1910,  of  the  superior  court  of  Fulton 
county,  Ga.,  signed  and  entered  up  its  order 
or  decree  in  accordance  with  the  opinion 
aforesaid.  During  the  hearing  of  the  matters 
aforesaid  a  great  deal  of  evidence  was  intro- 
duced, both  by  plaintiff  and  defendant,  rela- 
tive to  the  cause  and  circumstances  of  the 
separation,  the  cruel  and  brutal  treatment  of 
plaintiff  by  the  defendant,  and  relative  to  de- 
fendant's charges  against  the  plaintiff  of 
drunkenness  and  adultery.  Each  of  the  par- 
ties introduced  much  evidence  with  a  view  to 
substantiating  her  or  his  charges  and  conten- 
tions of  fact,  and  with  a  view  of  rebutting 
and  proving  untrue  the  charges  made  by  the 
opposing  party.  None  of  said  evidence,  ex- 
cept such  as  Is  herein  specifically  set  out,  is 
material  to  a  clear  understanding  of  the  er- 
rors herein  complained  of." 

The  plaintiff  contends  that  the  court,  in  re- 
voking its  previous  order  granting  her  tem- 
porary alimony,  was  not  passing  upon  any 
change  in  the  condition  or  circumstances  of 
the  parties,  especially  in  view  of  the  follow- 
ing statements  in  the  opinion  announced  by 
the  court  at  the  conclusion  of  the  evidence: 
"The  court  may  at  this  time  modify  or  en- 
tirely abrogate  paid  order  In  Its  discretion. 
♦  •  ♦  Since  the  defendant  thus  gave  to 
his  wife,  the  plaintiff,  all  of  his  assets,  and 
since  it  appears  from  his  testimony  that  he 
is  earning  only  $350  per  month,  less  than  the 
income  which  he  received  several  years  ago, 
I  will  not  make  any  allowance  to  the  said 
Irene  H.  Jennison  for  temporary  alimony  for 
her  own  support,  and  the  previous  order  or 
decree  of  the  court  granted  on  the  25th  day 
of  September,  1909,  will  be  modified  accord- 
ingly." The  conveyance  by  the  husband  to 
the  wife  of  "all  of  his  assets"  occurred  prior 
to  the  judgment  granting  temporary  alimony, 
and  the  order  of  the  court  granting  tempora- 
ry alimony  was  passed  only  eight  months 
Gacking  two  days)  prior  to  the  order  modify- 
ing or  revoking  it,  and  therefore  the  fact  that 
at  the  time  of  the  last-named  order  the  earn- 


ings of  the  husband  were  less  than  "he  re- 
ceived several  years  ago,"  does  not  show  that 
there  was  any  change  in  his  income  since  the 
order  for  temporary  alimony  was  granted. 
The  plaintiff  in  error,  therefore,  contends 
that  the  court  did  not  base  its  order  on  any 
change  in  the  condition  or  circumstances  of 
the  parties  since  the  previous  order  was 
granted,  and  that  the  reasons  upon  which  the 
court  based  its  order  were  not  such  as  to  au- 
thorize the  court  to  grant  it.  The  statements 
made  by  the  court  at  the  conclusion  of  the 
evidence  were  not  incorporated  in  the  order 
of  the  court  subsequently  passed.  The  rea- 
sons given  by  the  court  for  any  ruling  he 
makes  are  not  the  subject-matter  of  excep- 
tion. Griffith  V.  Finger,  115  Ga.  592,  41  S. 
E.  993;  Central  Railroad  v.  Smith,  74  Oa. 
112. 

The  statements  made  by  the  court  at  the 
conclusion  of  the  evidence,  as  to  what  rulings 
he  made  in  the  case  and  what  order  he  would 
make,  did  not  bind  the  court  to  pass  an  order 
in  accordance  with  such  statements  and  rul- 
ings. After  making  these  statements  from 
the  bench  at  the  conclusion  of  the  evidence, 
the  court  had  a  right  to  change  his  views  in 
regard  to  the  case,  and  to  pass  an  order  mak- 
ing rulings  in  conflict  with  the  oral  announce- 
ment of  his  views.  It  will  be  observed  that 
the  order  revoking  the  previous  order  of  the 
court,  in  so  far  as  it  granted  alimony  to  the 
wife,  was  not  passed  by  the  court  until  two 
days  after  the  announcement  of  his  oral  opin- 
ion from  the  bench  at  the  conclusion  of  the 
evidence.  At  the  outset  of  this  order  the 
court  states:  "Upon  a  hearing  of  the  com- 
tempt  rule  heretofore  filed  by  plaintiff  against 
the  defendant,  after  hearing  and  considering 
the  testimony  submitted  and  the  argument  of 
counsel  for  plaintiff  and  defendant,  it  is  con- 
sidered, ordered,  adjudged,  and  decreed,"  etc. 
In  no  part  of  this  order  signed  by  the  court 
did  he  give  any  special  reasons  why  he  grant- 
ed the  same,  or  made  any  of  the  rulings 
therein  contained;  but  the  court  based  its 
decision  on  "the  testimony  submitted,"  and. 
if  the  testimony  submitted  before  him  author- 
ized his  order.  It  should  not  be  disturbed,  re- 
gardless of  whether  the  reasons  appearing  In 
the  oral  opinion  announcing  the  views  of  the 
court  at  the  close  of  the  evidence  were  such 
as  to  authorize  the  order  thus  signed.  The 
oral  expression  of  the  views  entertained  by 
the  court  at  the  conclusion  of  the  evidence 
was  not  required  to  be  recorded  on  the  min- 
utes of  the  court  or  in  any  way  to  become  a 
part  of  the  record  of  the  case;  whereas  the 
formal  order  entered  by  the  court  is  a  part  of 
the  record  of  the  case  and  required  to  be  re- 
corded oh  the  minutes.  This  order  excepted 
to,  which  Is  a  part  of  the  record  of  the  case 
In  the  court  below  and  here,  states  that  It 
was  granted  "after  hearing  and  considering 
the  testimony  submitted,"  and  this  court 
would  not  be  Justified  in  treating  the  order 
as  not  having  been  granted  "after  hearing 
and  considering  the  testimony  submitted,"  be- 
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cause  of  the  recitals  In  the  bill  of  exceptions 
hereinbefore  quoted,  which  include  an  oral 
statement  of  the  court  made  two  days  before 
the  order  was  signed.  There  Is  nothing  in 
the  order  indicating  that  it  was  granted  on 
any  special  grounds  after  considering  only  a 
part  of  the  evidence,  but  the  language  is  such 
that  it  should  be  treated  as  having  been  grant- 
ed after  considering  all  of  the  ''testimony 
submitted";  and,  if  any  of  such  testimony 
Justifies  the  granting  of  the  order,  it  should 
be  allowed  to  stand.  The  question  as  to 
whether  the  court  has  authority  to  revise  a 
fozmer  order  granting  temporary  alimony  as 
having  been  improvidently  granted,  and 
where  there  does  not  appear  to  have  been 
any  change  in  the  condition  or  circumstances 
of  the  parties  after  the  previous  order  grant- 
ing alimony  was  passed,  will  be  considered 
later  in  this  opinion. 

[2]  2.  After  the  plaintitr  and  her  husband 
had  s^arated,  they  entered  into  an  agree- 
ment whereby  he,  in  lieu  of  temporary  and 
permanent  alimony,  conveyed  to  her  certain 
property  and  in  addition  thereto  agreed  to 
pay  her  as  alimony  $150  per  month  for  the 
support  of  herself  and  an  adopted  child  as 
long  as  the  wife  should  live  and  remained  un- 
married. It  was  provided  that,  if  the  wife 
should  die  before  the  marriage  of.  the  adopted 
daughter,  he  was  to  pay  the  adopted  daugh- 
ter |50  per  month.  It  was  agreed  that  the 
provisions  of  the  agreement  relating  to  ali- 
mony might  be  made  the  judgment  of  the 
court  and  enforced  by  contempt  proceedings, 
or  otherwise,  "as  is  usual  in  the  enforcement 
of  decrees  for  alimony."  After  the  suit  for 
divorce  the  court,  on  September  25,  1909,  en- 
tered an  order  for  temporary  alimony.  This 
order  provided:  "The  application  of  the  plain- 
titr In  the  aboveistated  cause  for  temporary 
alimony,  including  counsel  fees,  coming  on  at 
this  time  to  be  heard,  and  It  appearing  to  the 
court  that  the  parties  to  the  cause  have 
agreed  that  the  defendant  shall  pay  to  the 
plaintiff  during  the  pendency  of  the  cause  the 
sum  of  one  hundred  and  fifty  dollars  ($150) 
monthly,  •  ♦  ♦  it  is  considered,  ordered, 
and  decreed,  after  a  full  consideration  of  said 
cause  and  the  facts  thereof,"  that  the  hus- 
band should  pay  the  plaintiff  $150  per  month. 
Subsequently  the  court,  upon  the  hearing  of 
a  rule  for  contempt,  revoked  so  much  of  the 
order  as  provided  for  any  monthly  payments 
of  temporary  alimony  for  the  wife,  and  made 
other  provisions  for  the  support  of  the  adopt- 
ed child,  as  set  forth  in  the  statement  of 
facts. 

The  plaintiff  In  error  contends  that,  in  re- 
voking the  order  granting  her  temporary  ali- 
mony, the  court  acted  without  authority,  be- 
cause, her  husband  having  agreed  in  writing 
to  pay  her  $150  per  month  alimony,  and  hav- 
ing consented  upon  the  hearing  for  tempora- 
ry alimony  that  the  order  be  passed  granting 
alimony  in  accordance  with  the  agreement, 
the  revocation  of  such  order  was  equivalent 
to  setting  aside  the  contract,  which  the  court 


could  not  do  without  the  consent  of  the  wife. 
We  cannot  agree  with  this  contention.  Civil 
Code  1910,  S  2978,  provides :  "The  order  al- 
lowing alimony  shall  be  subject  to  revision  by 
the  court  at  any  time,  and  may  be  enforced 
either  by  writ  of  fieri  facias  or  by  attachment 
for  contempt  against  the  person  of  the  hus- 
band." Under  this  section,  all  orders  for  ali- 
mony are  subject  to  revision  by  the  court, 
and  the  f^ct  that  an  order  is  based  upon  the 
agreement  of  the  parties  and  granted  by  their 
consent  does  not  make  such  order  an  excep- 
tion from  the  ones  referred  to  in  the  statute, 
and  does  not  preclude  the  court  from  modify- 
ing or  revoking  it  Wallace  v.  Wallace,  74 
N.  H.  256,  67  Atl.  580,  13  Am.  &  Eng.  Ann. 
Cas.  293;  Blake  v.  Blake,  75  Wis.  339,  43 
N.  W.  144 ;  2  Nelson  on  Div.  &  Sep.  §  915,  pp. 
865-6.  Also  see,  in  this  connection,  McLaren 
V.  McLaren,  33  Ga.  Supp.  99.  Whether  the 
wife  could  recover  in  an  action  on  the  con- 
tract is  a  different  question  from  the  one  we 
are  considering.  While  some  of  the  states 
have  statutes  giving  the  power  to  revise  de- 
crees for  permanent  alimony,  in  this  state  no 
such  power  exists,  when  the  right  Is  not  re- 
served in  the  decree.  Cureton  v.  Cureton,  132 
Ga.  745,  65  S.  E.  65.  But  the  right  of  the 
court  to  revise  orders  for  temporary  alimony 
is  expressly  given  by  statute,  and  this  right 
is  not  abrogated  and  the  effect  of  the  statute 
nullified  simply  because  the  order  is  entered 
by  consent  and  in  accordance  with  a  previous 
written  agreement  of  the  parties.  The  revi- 
sion by  the  court  of  an  order  so  entered  does 
not  abrogate  the  agreement  between  the  par- 
ties, but  is  an  exercise  of  a  discretion  of  the 
court  to  revise  its  own  order,  to  whom  such 
discretion  is  reserved  by  the  statute.  The 
consent  of  the  parties,  expressed  in  the  agr^e- 
ment  Itself,  that  its  provisions  respecting  ali- 
mony might  be  made  the  decree  of  the  court, 
and  their  consent  to  the  entering  of  a  decree 
pursuant -to  the  agreement,  will  be  presumed 
to  have  been  made  with  the  knowledge  that 
the  court  had  statutory  power  to  revise  de- 
crees relating  to  temporary  alimony  and  that 
the  decree  so  entered  was  subject  to  after- 
revision  should  it  appear  to  the  court  that 
Justice  so  required. 

[31  3.  In  the  answer  of  the  husband  to  the 
contempt  proceedings  brought  against  him  by 
the  wife,  he  prayed  that  he  be  not  required 
to  pay  her  any  further  temporary  alimony. 
In  this  answer  he  charged  that  his  wife  was 
addicted  to  the  habit  of  excessive  use  of  in- 
toxicating liquors,  and  was  guilty  of  acts  of 
adultery  before  the  agreement  was  entered 
into,  and  that  he  did  not  know  these  facts 
when  the  agreement  was  made  and  the  order 
for  temporary  alimony  passed,  and  that,  sub- 
sequently to  the  time  the  agreement  was 
made  and  the  order  for  temporary  alimony 
was  passed,  she  was  guilty  of  acts  of  adultery 
and  addicted  to  the  excessive  use  of  intoxi- 
cating liquors.  The  evidence  was  not  brought 
to  this  court,  but  the  bill  of  exceptions  recites 
that  upon  the  hearing  at  which  the  court  revis- 
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ed  the  previous  order  evidence  was  introduced 
by  the  husband  to  prove  the  charges  of  adul- 
tery and  drunkenness,  and  by  the  wife  to 
prove  that  these  charges  were  untrue.  The 
order  excepted  to  states  that  it  was  granted 
"after  hearing  and  considering  the  testimony 
submitted,"  and  we  cannot  say  that  the  evi- 
dence did  not  warrant  the  order  granted. 
When  this  order  was  granted  the  divorce  case 
had  not  been  tried,  and  the  relation  of  hus- 
band and  wife  existed  between  the  parties. 
They  could  have  resumed  cohabitation  with- 
out any  new  marriage  ceremony.  The  court 
has  the  right  to  revise  or  revoke  an  order  for 
alimony  to  be  paid  out  of  the  future  earnings 
of  the  husband  because  of  acts  of  adultery  on 
the  part  of  the  wife  occurring  thereafter,  but 
before  a  final  decree  of  divorce  is  granted. 
Oariens  ▼.  Gariens,  50  W.  Va.  113.  40  S.  B. 
335,  55  L.  R.  A.  030 ;  Cole  v.  Cole,  142  111.  19, 
31  N.  B.  109,  19  L.  R.  A.  811,  84  Am.  St  Rep. 
56;  2  Bishop  on  Mar.,  Div.  ft  Sep.  8  1230; 
14  Cyc  787.  In  the  absence  of  the  evidence 
adduced  to  the  trial  court,  this  court  is,  of 
course,  unable  to  determine  whether  or  not 
the  charges  of  misconduct  on  the  part  of  the 
wife,  without  the  knowledge  of  the  husband, 
prior  to  the  execution  of  the  agreement  be- 
tween the  parties  and  the  allowance  by  the 
court  of  temporary  alimony  were  sufladently 
substantiated  on  the  hearing  to  warrant  the 
court  in  revising  his  order  for  temporary  ali- 
mony on  that  account  Acts  of  adultery  ou 
the  part  of  the  wife  occurring  previously  to 
the  agreement  and  order  providing  tempora- 
ry alimony,  unknown  to  the  husband  when 
the  agreement  was  made  and  the  order  pass- 
ed by  consent,  would  authorize  the  court  to 
modify  or  revoke  such  order. 

Motions  for  new  trials  and  for  second  in- 
junctions are  granted  on  newly  discovered 
evidence,  and  we  see  no  reason  why  orders 
for  temporary  alimony  cannot  be  revised  on 
the  same  ground.  The  court  may  modify  or 
revoke  an  order  granting  temporary  alimony, 
even  though  there  has  been  no  change  in  the 
condition  or  circumstances  of  the  parties 
since  the  order  was  granted.  Some  of  the 
language  used  in  the  decision  Sumner  v.  •Sum- 
ner, 123  Ga.  118,  50  S.  E.  1013,  is  too  broad. 
The  statement  made  therein  that,  "after  an 
order  granting  temporary  alimony  and  attor- 
ney's fees  has  been  duly  passed,  the  court  is 
without  jurisdiction  to  revise  the  same  or  to 
set  it  aside  on  any  ground,  save  one  based 
on  a  change  of  circumstances  occurring  sub- 
sequently to  the  granting  of  the  order,"  Is  in- 
correct. The  criticism  of  the  decision  above 
referred  to  is  equally  applicable  to  the  deci- 
sion in  the  same  case  (118  Ga.  408,  45  S.  B. 
315)  when  it  was  previously  before  the  court 
Civil  Code  1910,  8  2978,  which  has  reference 
to  temporary  alimony,  provides :  **The  order 
allowing  alimony  shall  be  subject  to  revision 
by  the  court  at  any  time."  This  section  does 
not  restrict  the  right  to  revise  an  order  grant- 


ing temporary  alimony  to  instances  where 
there  has  been  a  change  in  the  condition  or 
circumstances  of  the  parties,  and  this  court 
has  no  right  to  make  any  such  restriction. 
The  court  is  not  precluded  from  revising  or 
revoking  a  previous  order  granting  tempora- 
ry alimony,  even  though  there  be  made  to  ap- 
pear to  the  court  no  facts  other  tlian  those- 
which  were  before  it  when  the  previous  or- 
der was  passed.  An  order  granting  tempo- 
rary alimony  Is  always  in  the  breast  of  the 
court,  and  may  be  revised  as  having  been  im- 
providently  granted,  Just  as  an  order  or  Judg- 
ment may  be  revoked  or  modified  during  the 
term  at  which  it  was  passed.  Pinchard  v. 
Pinchard,  23  Ga.  286 ;  Wester  v.  Martin,  115 
Ga.  776,  42  S.  E.  81.  However,  the  facts  be- 
fore the  court  might  be  such  as  not  to  war* 
rant  It  in  modifying  or  revoking  a  previous 
order  for  temporary  alimony,  and  we  do  not 
mean  to  rule  that  a  state  of  facts  might  not 
exist  which  would  make  the  modification  or 
revocation  of  the  previous  order  error.  The 
question  as  to  whether  or  not  the  order  for 
temporary  alimony  to  the  wife  was  rightly 
revoked  was  one  depending  on  the  evidence; 
and,  the  evidence  not  having  been  brought  to^ 
this  court  we  cannot  say  that  the  trial  Judge 
committed  error.  Roberts  v.  Cairo,  1S3  Gft. 
642,  66  S.  B.  9.38. 

Judgment  affirmed.    All  the  JusUces  oon* 
cor. 


(88  W.  Va.  6a8> 

MILLER  V.  JONES  et  al. 

(Supreme  Court  of  Apncals  of  West  Virginia. 

Jan.  24,  1911.    Reh<>nriDg  Denied 

May  17,  1911.) 

(8yUahu9  hy  the  Court.) 

1.  Specific  Performance  <|  105*)— Rionre 
OF  Vendee— Breach  of  Contract  by  Ven- 
dor. 

Where  the  vendor  sells  land  by  written  con- 
tract providing  for  the  payment  of  the  purchase 
money  in  future  installments,  and  for  the  mak- 
ing of  a  deed  when  all  the  purchase  money  la- 
paid,  and  afterwards  breaks  and  wholly  re- 
pudiates his  contract,  the  vendee  may  have  spe- 
cific performance  immediately,  and  without 
waiting  until  the  time  of  complete  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  $§  325-341;  Dec  Dig.  f^ 
105.*] 

2.  Specific  Performance  (§  l.^l*)— Decree. 

But  he  can  only  have  performance  accord- 
infr  to  the  terms  of  the  contract  The  conrt 
cannot  compel  the  vendor  to  receive  the  par- 
chase  money  until  it  is  due  and  payahle  accord- 
in?  to  the  terms  of  the  agreement 

fEid.  Note.— For  other  oases,  see  Specific  Per- 
formance, Dec.  Dig.  8  131.*] 

Miller  and  Robinson,  JJ.,  dissentinf. 

Appeal  from  Circuit  Court,  Marahalt 
County. 

Bill  by  Wilson  Miller  against  A.  X  Jones- 
and  others.  Decree  for  plaintiff,  and  defend- 
ant Jones  appeals.    Reversed  and  remanded^ 


•For  othar  qmm%»  ■••  sams  topic  and  Motion  NUMBliia  in  Deo.  Dig.  ft  Am.  Die-  Kay  No.  Seriaa  ft  Rao'r  IndezM 
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Simpson  &  Showacre,  for  appellant  Mc- 
Camic  &  Clarke,  for  ai^Uee. 

WILLIAMS*  P.  A.  J.  Jones  sold  to  George 
Downs  a  lot  of  ground  In  the  city  of  Mounds- 
YlUe  by  written  contract  dated  April  5,  1906. 
The  consideration  recited  Is  ^649.65,  and  Is 
to  be  paid  as  follows:  *'Twenty-flve  dollars 
to  be  paid  on  the  date  of  this  agreement,  and 
ten  dollars  on  the  last  of  each  month  until 
fally  paid,  with  interest  at  the  rate  of  6  per 
cent  monthly.  A.  J.  Jones  to  make  a  war- 
ranty deed  wh«i  the  lot  is  paid  for  with  in- 
terest" The  contract  further  provides  that : 
'*Said  Downs  is  to  pay  A.  J.  Jones  the  amount 
of  money  equal  to  city,  county,  and  state 
taxes  in  addition  to  above  stated  amount 
Said  Downs  is  also  to  pay  said  Jones  an 
amount  of  money  in  addition  to  the  above 
which  equals  the  city,  county,  and  state  tax 
on  $610.00,  for  the  year  1906,  only."  Downs 
did  not  make  the  cash  payment,  but  he  did 
make  five  payments  of  $10  each  on  this  pur- 
chase, the  last  one  on  June  16,  1906.  On  Sep- 
tember 1,  1906,  Downs  assigned  his  contract 
to  Wilson  Miller,  the  plaintiff.  Jones  refused 
to.  recognize  the  rights  of  the  assignee,  and 
refused  to  carry  out  his  contract,  and  Miller 
sued  to  have  it  specifically  enforced.  On  the 
9th  of  March,  1908,  the  circuit  court  of  Mar- 
shall county  decreed  relief  to  plaintiff,  and 
from  that  decree  Jones  has  taken  this  appeal. 

[1]  Counsel  for  appellant  contend  that  the 
suit  was  prematurely  brought;  that  specific 
performance  could  not  be  had  until  the  time 
arrived  for  the  complete  execution  of  the  con- 
tract by  the  making  of  a  deed  by  the  vendor ; 
that  the  time  for  appellee  to  demand  his  deed 
had  not  arrived.  We  do  not  so. understand 
the' law.  A  party  to  a  contract  enforceable 
in  equity  may  sue  to  establish  his  rights 
thereunder  as  soon  as  the  other  contracting 
party  has  repudiated  it,  notwithstanding  the 
time  for  full  performance  may  not  have  ar- 
rived. In  the  present  case,  Jones  is  not  re- 
quired to  make  a  deed  for  the  land  until  all 
the  payments  are  made;  and  the  last  pay- 
ment is  not  due  until  about  five  years  after 
the  suit  was  brought.  There  was  nothing  for 
Jones  to  do  in  the  meantime  except  to  receive 
the  payments  as  they  became  due.  This  he 
refused  to  do  and  declared  that  he  would  not 
carry  out  the  agreement  Plahitiff,  ther^ore, 
had  a  right  to  sue  to  compel  defendant  to 
maintain  the  contractual  relation  until  the 
time  for  executing  the  deed  should  arrive. 
It  is  very  probable  that  under  such  conditions 
his  failure  to  sue  promptly  after  knowledge 
of  the  breach  would  be  construed  by  a  court 
of  equity  as  an  acquiescence  in  the  breach 
and  as  an  abandonment  of  his  right  The 
following  cases  support  the  proposition  that 
suit  may  be  brought  as  soon  as  the  contract 
is  wholly  broken,  even  though  the  time  for 
complete  performance  has  not  arrived. 
Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct  780, 
44  L.  Ed.  953;  White  v.  Dobeon,  17  Grat. 
(Va.)  262;    James  v.  Kibler's  Adm'r,  94  Va. 


165,  26  S.  E.  417;  Iiee  ▼.  Mutual,  etc,  Ins. 
Ass'n,  97  Va.  160,  33  S.  E.  556;  James  v.  Ad- 
ams, 16  W.  Va.  245 ;  Davis  v.  Grand  Rapids, 
etc.,  Co.,  41  W.  Va.  717,  24  S.  B.  630 ;  Pan- 
cake V.  George  Campbell  Co.,  44  W.  Va.  82, 
28  S.  E.  719.  Most  of  the  above  cases  were 
actions  at  law  for  damages  for  breach  of  con- 
tract; but  we  do  not  perceive  that  any  dif- 
ferent rule  applies  in  equity,  provided  the 
contract  is  such  an  one  as  equity  can  and  will 
enforce  specifically.  In  case  of  such  a  con- 
tract the  Injured  party  may  elect  his  remedy, 
he  may  either  sue  at  law  for  the  breadi,  or 
he  may  sue  in  equity  for  specific  performance. 
Pomeroy's  Spec.  Per.  of  Con.  S  4;  36  Cyc. 
747. 

Hochster  v.  De  La  Tour,  6  Eng.  Rol.  Cases 
576,  is  a  leading  Eugllsh  case  on  the  question 
of  the  right  to  maintain  an  action  for  the  an- 
ticipatory breach  of  a  contract,  and  the  prin- 
ciple announced  in  that  case  has  been  follow- 
ed by  our  own  court  in  James  v.  Adams,  su- 
pra, and  in  Pancake  v.  George  Campbell  Co., 
supra.  In  Hochster  v.  De  La  Tour,  supra, 
plaintiff  had  employed  defendant  for  three 
months  beginning  June  1,  1852,  at  a  certain 
price  per  month  to  travel  with  him,  as  cou- 
rier. He  repudiated  the  contract  of  employ- 
ment before  the  time  had  arrived  for  plain- 
tiff's services  to  begin.  Plaintiff  immediate- 
ly brought  his  action,  and  in  his  declaration 
alleged  that  defendant  had  wholly  refused 
to  employ  him  and  wholly  discharged  him 
from  the  performance  of  the  contract  and 
from  being  ready  and  willing  to  perform  it 
Upon  a  motion  in  arrest  of  judgment,  the 
court  held  that:  "After  the  refusal  by  the 
defendant  to  employ,  the  plaintiff  was  enti- 
tled to  bring  an  action  immediately,  and  was 
not  bound  to  wait  until  after  the  day  agreed 
upon  for  the  commencement  of  performance 
bad  arrived."  In  Davis  ▼.  Grand  Rapids, 
etc.,  Co..  41  W,  Va.  717,  24  S.  B.  630,  the 
principle  was  announced  as  follows  in  point 
1  of  the  syllabus:  *' Where  a  party  to  a  con- 
tract notifies  the  other  that  he  does  not  in- 
tend to  abide  by  or  perform  It,  the  other  may 
bring  an  immediate  suit  for  such  damages 
as  he  may  thereby  have  sustained,  without 
waiting  for  the  time  of  performance  to  ex- 
pire." 

The  contract  in  the  present  case  being  of 
that  general  class  of  .contracts  which  equity 
will  specifically  enforce,  we  see  no  reason  why 
plaintiff  may  not  maintain  his  suit  notwith- 
standing the  time  has  not  arrived  for  com- 
plete performance  of  the  contract.  He  had 
a  right  to  a  decree  declaring  the  contract  to 
be  binding  on  Jones  who  had  already  wholly 
repudiated  It  and  also  a  right  to  have  some 
means  provided  wherdtiy  he  could  perform 
his  part  of  it,  such  as  the  designation  by  the 
court  of  some  person  to  whom  he  could  make 
payment,  as  Jones  had  refused  the  money 
when  tendered  to  him.  The  right  of  a  ven- 
dor to  sue  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  providing  for  pay- 
ment of  the  purchase  money  in  the  future  by 
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installments  whenever  the  vendee  has  broken 
the  contract  by  failure  to  pay  any  one  of  the 
installments,  and  before  the  others  are  due, 
is  not  questioned.  29  A.  &  E.  E.  L.  720; 
Ay  res  v.  Robins,  80  Grat  (Va.)  105;  Smith 
V.  Henkel,  81  Va.  524 ;  Kane  v.  Mann,  93  Va. 
248,  24  S.  E.  938.  Although  such  suits  are 
usually  spoken  of  by  the  law  writers  as  suits 
for  the  enforcement  of  liens,  nevertheless, 
strictly  and  technically,  they  are  suits  for 
specific  performance.  It  is  one  of  the  funda- 
mental principles  applicable  to  such  suits  that 
the  rights  of  the  parties  must  be  mutual — 
that  is,  capable  of  enforcement  by  either  par- 
ty In  case  of  a  breach  by  the  other— else  eq- 
uity will  not  give  relief.  Now,  if  Jones  had 
be^  willing  to  carry  out  the  contract,  and 
Downs  or  Miller,  his  assignee,  had  not,  and 
Jones  had  sued  for  specific  enforcement  be- 
cause of  failure  to  pay  the  purchase  money, 
he  would  have  been  entitled  to  a  decree  com- 
pelling performance.  Why,  therefore,  may 
not  the  plaintiff.  Miller,  have  a  decree  com- 
pelling performance  by  Jones  upon  Jones' 
positive  denial  of  the  contract  and  his  refusal 
to  acc^t  the  purchase  money?  We  perceive 
no  good  reason  in  law  why  he  should  not 
have  such  right,  and  we  therefore  hold  that 
his  suit  was  not  prematurely  brought.  In 
support  of  this  view  we  cite  the  following  au- 
thorities: White  ▼.  Dobson,  17  Grat.  (Va.) 
262;  Balanewsky  v.  Gallaher,  55  Misc.  Rep. 
150,  105  N.  Y.  Supp.  77 ;  Payne  v.  Melton,  67 
S.  G.  233,  45  S.  E.  154;  Brassell  v.  McLe- 
more,  50  Ala.  476. 

[2]  In  decreeing  specific  performance,  how- 
ever, the  court  has  no  power  to  decree  per- 
formance in  any  other  manner  than  accord- 
ing to  the  agreement  86  Gyc.  789.  and  nu- 
merous cases  cited  in  note  42;  Rousmaniere's 
Adm'r,  1  Pet  1,  7  L.  Ed.  27 ;  Rison  v.  New- 
berry, 90  Va.  513,  18  S.  E.  016;  Grey  v. 
Tubbs,  43  Cal.  359.  "Courts  will  not  assume 
to  make  a  contract  for  the  parties  which  they 
did  not  choose  to  make  for  themselves."  1 
Beach's  Modem  Law  of  Contract,  §  707.  In 
the  present  case  the  decree  recites  that  Jones 
declined  to  receive  the  amount  of  money  then 
due,  whereupon  the  court  decreed  that  Miller 
might  pay  the  whole  purchase  price,  with  in- 
terest to  that  time,  which  it  found  to  be  $640, 
to  the  general  receiver  of  the  court,  and  Jones 
should  thereupon  make  to  him  a  warranty 
deed  for  the  land.  This  was  not  according  to 
the  terms  of  the  contract,  and  is  clearly  er- 
roneous. The  decree  should  have  provided 
for  the  payment  into  the  hands  of  the  re- 
ceiver, at  that  time,  only  the  amount  of  mon- 
ey then  due,  including  interest  and  dty,  coun- 
ty, and  state  taxes  for  1906,  on  $610,  as  x)er 
the  agreement;  and  should  have  decreed  the 
payment  of  the  future  installments  to  the  re- 
ceiver as  they  respectively  became  due,  with 
interest  on  each  of  said  payments  from  the 
date  of  the  contract,  at  the  rate  of  6  per  cent 
per  annum.    It  should  also  have  provided  for 


the  payment  of  the  annual  city,  county,  and 
state  taxes  by  Miller,  as  the  contract  clearly 
binds  the  purchaser  to  pay  such  taxes  "in  ad- 
dition" to  the  purchase  price  named.  Posses- 
sion was  delivered  to  Downs,  but  title  was 
to  remain  in  Jones  until  the  purchase  money 
is  all  paid;  hence  Jones  would  be  assessed 
with  taxes.  The  contract  binds  Miller  to  pay 
the  taxes  on  the  property,  or  their  equivalent, 
from,  and  including,  the  year  1906.  If  it 
were  possible  for  us  to  determine  from  the 
record  the  amount  of  money  due  at  the  date 
of  the  decree,  this  error  might  be  corrected 
and  the  decree  affirmed.  But  there  is  no  proof 
whatever  of  the  amount  of  taxes  for  city, 
county,  and  state,  chargeable  on  $610  for 
1906.  This  should  have  been  ascertained  and 
included  in  the  decree  for  the  money  then 
due. 

We  will  therefore  reverse  the  decree,  and 
remand  the  cause  for  further  proceedings. 

MILLER  and  ROBINSON,  JJ.  (dissenting). 
They  would  aflSrm  the  decree. 


(68  W.  Va.  594) 
WESTERMAN  et  aL  v.  DINSMORE  et  ml. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  7,  1911.     Rehearing  Denied 

May  17,  1911.) 

(SyllabuM  by  the  Court.) 

1.  Mines  and  Minerals  (S  78**)— Oil  Ann 
Gas  Lease— Provisions  fob  Fobfeitubb— 

TlHB  AS  ESSENCE. 

Time  is  of  the  essence  of  a  condition  in  an 
oil  and  gas  lease,  making  it  forfeitable  for  fail- 
ure to  drill  a  well  within  a  specified  time  or 
pay  a  certain  periodical  rental  or  commutation 
in  advance. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  205-207;  Dec.  Dig.  § 
78.*] 

2.  Mines  and  Minerals  ((  78*)— Release 
FROM  Forfeiture  of  an  Oil  and  Gas 
Lease. 

Equity  will  relieve  from  a  forfeiture  of 
such  a  lease  for  nonperformance  of  the  condi- 
tion, occasioned  by  fraud,  accident,  mistake,  or 
inequitable  conduct  of  the  lessor,  provided  its 
aid  is  sought  with  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  §§  205-207;  Dec.  Dig.  t 
78.*]     . 

3.  Mines  and  Minerals  ($  78*)  — Release 
FBOM  Forfeiture— Laches. 

Unreasonable  delay  under  the  peculiar  cir- 
cumstances of  any  given  case  will  bar  such  re- 
lief ;  the  rule  of  laches  applying  with  all  its 
▼Igor  and  force. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  S  78.*] 

4.  Mines  and  Minerals  (|  78*)— Release 
FROM  Forfeiture  of  Oil  and  Gas  Lease. 

If  the  lessor,  after  such  a  forfeiture,  not 
superinduced  by  his  own  inequitable  conduct 
materially  alter  his  condition^  relying  in  good 
faith  upon  the  forfeiture,  or  if  in  any  case  of 
such  forfeiture  the  rights  of  innocent  third  par- 
ties have  intervened,  equity  will  not  relieve. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  78.*] 
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5.  Mines  and  Minibals  ({  78*)— Jxtbisdic- 
TioN— Release  fbom  Forfeiture  of  Oil 
AND  Gas  Lease—Necessity  fob  Diligence. 

On  the  principle  of  estoppel,  laches  forbids 
delay  in  the  assertion  of  a  claim  for  relief  from 
such  a  forfeiture  with  intent  to  claim  or  aban- 
don the  right  according  to  the  event.  Equity 
will  not  tolerate  a  fast  and  loose  policy. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  IS.*] 

6.  Mines  and  Minerals  (|  77^)— Mutual 
Rights  of  Gotenants. 

A  cotenant  in  a  lease  which  has  been  for- 
feited does  not  become  a  trustee  for  his  associ- 
ates in  the  ownership  of  such  lease  by  the  tak- 
ing of  a  new  one  on  the  same  premises,  since 
the  subject-matter  of  the  cotenancy  has  become 
nonexistent,    the    unrelieved    forfeiture    having 

{rat  an  end  to  the  term  created  b^  the  prior 
ease,  and  the  subsequent  one  having  brought 
into  existence  a  new  and  independent  estate  in 
respect  to  which  there  never  was  any  cotenancy. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  §  77.*] 

7.  Mines  and  Minerals  (f  77*)— Mutual 
Rights  of  Cotenants. 

Under  such  circumstances,  the  right  of  the 
cotenants  is  limited  to  the  identical  term  in  re- 
spect to  which  the  cotenancy  existed,  enforce- 
able by  a  timely  application  for  relief  from  the 
forfeiture. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  77.*] 

Appeal  from  Circuit  Court,  Pleasants 
County. 

Bill  by  0.  6.  Westerman  and  others 
against  L.  D.  Dinstnore  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Thos.  P.  Ji^cobs,  for  appellants.  J.  F.  Bar- 
ron and  Van  Winkle  &  Ambler,  for  appellees. 

POFFENBARGER,  J.  The  appellants,  C. 
6.  Westerman  and  others,  filed  their  bill  in 
the  circuit  court  of  Pleasants  county  for  re- 
lief against  forfeiture  of  an  oil  and  gas 
lease  in  which  they  were  interested,  and  to 
enjoin  the  appellees  from  operating  under  a 
subsequent  one  on  the  same  land.  The  pre- 
liminary Injunction  granted  thereon  was  dis- 
solved, and  the  bill  dismissed. 

The  old  lease  for  a  term  of  two  years,  dat- 
ed August  17,  1907,  covering  77  acres,  execut- 
ed to  Ii.  J.  Murphy,  by  Lloyd  Bailey  and 
wife,  contained  the  following  condition: 
"Provided  that  this  lease  shall  become  null 
and  void  unless  operations  shall  be  commenc- 
ed on  the  premises  and  a  well  completed, 
unavoidable  delay  or  accident  excepted,  with- 
in two  months  from  the  date  hereof,  or  un< 
less  lessee  shall  pay  at  the  rate  of  Fifteen 
Dollars  per  month  payable  monthly  In  ad- 
vance thereafter  for  each  additional  month 
such  completion  of  well  is  delayed."  Mur- 
phy obtained  from  William  Ruttencutter  a 
similar  lease,  bearing  the  same  date,  on  an 
adjacent  tract  of  land,  containing  225  acres. 
On  November  4,  1907,  he  assigned  three- 
fourths  of  each  of  these  leases  to  Westerman 
for  and  in  consideration  of  $750,  which  was 
paid;    Murphy  agreeing,  as  part  of  his  con- 


tract with  Westerman,  to  drill  and  complete 
a  well  on  the  Ruttencutter  lease,  and  such 
additional  wells  as  should  be  agreed  upon 
were  to  be  drilled  at  their  Joint  expense. 
Four  unproductive  wells  were  drilled  on  the 
Ruttencutter  land  by  March  4,  1908,  but 
none  on  the  Bailey  tract  Such  further  dis- 
positions of  Interests  In  the  leaseholds  were 
made  that  A.  E.  Brast  became  the  owner  of 
three-sixteenths,  P.  A.  Schmuck  of  two-slx- 
teentitiis,  W.  P.  Simmons  of  three-sixteenths, 
Justus  Eakln  of  two-sixteenths,  L.  J.  Mur- 
phy of  three-sixteenths,  and  Westerman  of 
three-sixteenths.  The  expense  Incurred  on 
account  of  these  leases  and  the  work  done 
as  aforesaid  amounted  to  about  $3,000,  and 
the  casing  and  other  materials  and  appliances 
on  the  Ruttencutter  lease  were  worth  several 
hundred  dollars.  Under  the  Bailey  lease, 
rentals  were  paid,  but  no  drilling  done,  while 
operations  were  In  progress  on  the  other 
property.  These  rentals  were  paid  on  the 
day  named  in  the  lease  until  July,  1908, 
when  there  was  a  delay  of  10  days,  which 
Westerman,  who  was  attending  to  that 
branch  of  the  business,  explained  hy  saying 
It  had  resulted  from  confusion  in  dates,  rent- 
al under  the  other  lease  having  been  paid, 
when  that  under  the  Bailey  lease  should 
have  been.  This  was  accepted  by  Noland, 
executor  of  the  will  of  Bailey,  who  had  died. 
Instead  of  paying  on  August  17th  for  the 
month  commencing  on  that  date,  Westerman 
delayed  payment  until  about  August  26th, 
and  Noland  returned  his  check,  saying:  "As 
you  failed  to  pay  last  month's  rental  when 
due,  the  Baileys  thought  you  did  not  want 
the  lease  longer,  and  notified  me  that  they 
had  leased  the  land  to  another,  and  for  me 
not  to  receive  the  rent,  If  sent**  To  this 
Westerman  made  no  reply,  nor  did  he  or  any 
one  else  holding  under  the  lease  render  or 
pay  any  further  rentals. 

On  August  22,  1908,  before  the  remittance 
of  the  rental  that  should  have  been  paid  on 
the  17th,  the  Bailey  devisees  had  executed 
a  new  lease  to  L.  J.  Murphy,  the  same  per- 
son who  had  taken  the  former  lease.  In  the 
new  lease'  the  old  one  was  recognized  by  the 
following  clause:  *'This  lease  being  upon  the 
same  land  leased  to  L.  J.  Murphy  4by  Lloyd 
Bailey  during  his  lifetime.**  It  was  recorded 
on  the  29th  day  of  August  1908.  On  the 
24th  day  of  November  L.  J.  Murphy  assigned 
seven-eighths  of  his  interest  in  this  lease  to 
his  son,  R.  O.  Murphy,  In  consideration  of 
$130.  On  December  3d  he  assigned  the  re- 
maining one-eighth  to  the  same  party  in 
consideration  of  $50.  On  November  28th 
R.  O.  Murphy  assigned  a  five-eighths  interest 
in  the  lease  to  John  B.  Murphy,  of  Washing- 
ton, Pa.,  In  consideration  of  $400,  the  as- 
signor agreeing  to  put  down  a  well. on  the 
lease  with  reasonable  diligence.  On  Decem- 
ber 1,  1908,  R.  O.  Murphy  assigned  to  Elmer 
Edmonds  a  one-eighth  interest  in  the  lease. 
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and  agreed  to  pay  him  $350  In  consideration 
of  his  completing  a  well  pn  the  lease.  On  the 
29th  day  of  December  R.  O.  Murphy  assign- 
ed to  L.  D.  Dinsmore  his  remaining  one- 
fourth  interest,  together  with  like  interests 
in  three  other  leases  he  had,  one  on  other 
lands  of  the  Baileys,  another  on  lands  of 
Mrs.  S.  P.  Lamp,  and  another  on  lands  of 
Mrs.  Maggie  Lamp,  Dinsmore  paying  him 
$3,650  cash  and  agreeing  to  pay,  keep,  and 
perform  all  the  covenants  contained  in  said 
leases,  and  pay  all  outstanding  indebtedness 
against  the  interests  so  assigned.  On  Decem- 
ber 18th  John  B.  Murphy,  in  consideration  of 
$200,  assigned  to  W.  McK.  Smith  a  one- 
fourth  interest  in  the  Bailey  lease.  Ed- 
monds and  the  Murphys  completed  a  produc- 
ing well  on  the  Bailey  tract  about  the  22d 
day  of  December,  1908.  On  the  question  of 
notice,  the  following  facts  are  material: 
Westerman  was  informed  by  Noland's  letter 
of  August  26th  that  a  new  lease  had  been  ex- 
ecuted, but  the  name  of  the  lessee  was  with- 
held. The  lease  under  which  Westerman  and 
his  associates  claimed  was  not  admitted  to 
record  until  December  29,  1908,  at  12:50  p. 
m.  The  new  lease  and  the  assignments  of 
interests  therein  were  recorded  yery  soon 
after  the  execution  thereof,  Dlnsmore's  on 
December  29  and  W.  McK.  Smith's  on  De- 
cember 30,  1908.  As  to  when  Westerman  as- 
certained that  L.  J.  Murphy  was  the  new 
lessee  the  evidence  is  conflicting,  but  it  leaves 
no  doubt  that  he  had  sufficient  information 
to  put  him  upon  Inquiry  as  to  the  fact  early 
in  December,  1908.  Murphy  and  others  en« 
deavored  to  charge  him  with  notice  in  Octo- 
ber, 1908.  He  claims  not  to  have  known  of 
any  entry  upon  the  leased  premises  by  the 
new  lessees  until  December  29,  1908,  a  few 
days  after  the  well  had  been  completed.  Nor 
did  he  ever  give  any  notice  to  Murphy  or  any 
one  else  claiming  under  the  new  lease  of  his 
intention  to  try  to  hold  the  property  under 
the  old  one.  The  institution  of  this  suit  on 
the  15th  day  of  March,  1909,  was  the  first 
act  of  the  plaintiffs  signifying  intent  to  re- 
sist the  claims  asserted  under  the  pew  lease. 

[1]  Time  is  of  the  essence  of  a  condition 
to  pay  rental  or  commutation  money  to  pre- 
vent forfeiture  of  an  oil  or  gas  lease  for 
failure  to  drill  a  well  within  a  stipulated 
time.  For  this  universally  recognized  prop* 
osltion,  not  denied  or  question  in  the  argu- 
ment, no  authority  need  be  cited.  However, 
it  may  be  possible  that  this  quality  can  be 
extinguished  by  subsequent  parol  agreement 
or  conduct,  just  as  it  can  be  imparted,  in  the 
same  way,  to  an  agreement  in  which  It  did 
not  originally  exist  This  is  rather  suggest- 
ed in  Huklll  V.  Myers,  36  W.  Va.  639,  16  S. 
E.  151,  and  Railroad  Co.  v.  Triadelphia,  68 
W.  Va.*487,  52  S.  B.  499. 

[2]  Both  of  these  cases,  as  well  as  many 
others,  assert  jurisdiction  in  equity  based 
upon  estoppel  and  waiver  to  relieve  from 
the  effect  of  noncompliance  with  a  condition 
in  which  time  is  made  essential  on  proof  of 


a  course  of  conduct,  by  the  parties  contrary 
to  the  terms  of  the  stipulation  as  to  time. 
Jurisdiction  in  equity  to  relieve  against  for- 
feitures of  certain  kinds  and  within  certain 
limitations  without  proof  of  such  previous 
conduct  is  also  firmly  established.  Whether 
in  the  former  class  of  cases  essentially  of 
time  is  eliminated  from  the  contract  by  con- 
duct or  allowed  to  remain  and  relief  from 
the  forfeiture  given  is  rather  an  academic 
question,  since  the  result  is  the  same  in 
either  event.  But,  If  conduct  may  extin- 
guish it,  as  suggested,  it  will  most  assuredly 
restore  it,  for  it  may  be  imparted  by  conduct 
to  stipulations  of  which  it  was  not  original- 
ly a  part  Jackson  v.  Llgon,  8  Leigh  (Ya.) 
161. 

This  bill  proceeds  upon  the  theory  of  an 
established  course  of  conduct,  relating  to  the 
time  of  payment,  at  variance  with  the  terms 
of  the  lease,  under  a  claim  of  acceptance  of 
rentals  after  the  stipulated  time  of  payment 
on  three  or  four  occasions,  not  sustained  by 
the  evidence.  There  was  an  express  postpone- 
ment of  the  rent  due  on  October  17,  1907,  un- 
til November  17,  1907.  A  check  for  rental 
bears  date  November  15,  1907,  and  a  receipt 
for  the  same  November  16, 1907.  A  receipt  for 
the  next  month's  rent  bears  date  December 
16,  1907.  A  check  and  a  receipt  for  the  next 
month's  rent  are  each  dated  January  17, 1908. 
A  check  for  the  next  month's  rent  is  dated 
February  17,  1908,  one  for  the  next  month, 
March  16,  1908;  and  one  for  the  next  April 
17, 1908.  While  the  brief  does  not  say  so,  this 
payment  is  evidently  one  of  the  alleged  d^Mir- 
tures  from  the  contract  A  registry  return  re-, 
ceipt  says  delivery  of  the  letter  was  made 
April  18,  1908,  but  this  fails  to  show  it  was 
not  in  the  post  office  at  St  Marys  on  the  17th. 
when  it  should  have  been.  A  check  for  the 
next  month's  rent  bears  date  May  16,  1908» 
and  the  registry  return  receipt  says  the  letter 
vras  delivered  May  18, 1908.  This  is  likely  an- 
other alleged  departure,  but  it  is  not  proven. 
The  check  for  the  next  month's  rent  bear? 
date  June  17,  1908.  The  payment  that 
should  have  been  made  July  17th  was  not 
made  until  August  27th.  The  letter  trans- 
mitting the  check  says:  "Through  an  error 
Mr.  Ruttencutter's  rental  was  paid  on  July 
16th  instead  of  yours.  Hoping  this  will 
be  satisfactory,  I  am,"  etc.  The  next  pay- 
ment, tendered  on  August  26th  or  27th  and 
declined,  as  hereinbefore  stated,  seems  to 
have  been  delayed  through  an  error  resulting 
from  the  former  error.  Westerman's  book- 
keeper says  he  was  misled  as  to  the  date  by 
the  date  of  the  July  check,  but  this  mistake 
is  not  shown  to  have  been  tendered  to  the 
lessor  as  an  excuse  for  the  delay.  The  ex- 
cuse given  for  the  delay  in  July  was  accept- 
ed. None  was  offered  for  the  delay  in  Au- 
gust We  are  unable  to  say  this  single  con- 
donation of  delay,  founded  upon  an  excuse 
and  apology,  justified  Westerman  in  the  be- 
lief and  assumption  that  the  stipulation  in 
the  contract  would  be  waived  as  to  the  next 
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payment  This  finding  and  conclusion,  as  to 
the  facts  and  their  Interpretation,  make  a 
clear  and  plain  case  of  forfeiture.  This, 
howeyer,  "would  not  preclude  relief  under 
the  principles  above  stated.  The  forfeiture 
extinguished  the  legal  right  of  the  plaintiffs. 
Thereafter  they  could  claim  no  more  than  a 
mere. equity,  possibly  resting  In  the  discre- 
tion of  the  court,  unless  some  other  princi- 
ple affords  them  a  claim  of  right  on  a  differ- 
ent ground. 

[31  While  the  authorities  do  not  explicitly 
assert  the  duty  of  haste  and  diligence  in 
seeking  relief  under  such  circumstances,  we 
are  of  the  opinion  that  It  must  necessarily 
exist.  Rescission,  cancellation,  and  other  sim- 
ilar forms'  of  relief,  based  upon  fraud,  ac- 
cident, mistake,  and  the  like,  are  matters  of 
absolute  right,  though  they  render  the  con- 
tracts In  respect  to  which  they  may  be  ob- 
tained only  voidable.  In  such  cases  relief 
follows  allegation  and  proof  of  the  fact  as 
a  matter  of  course;  but,  If  the  circumstanc- 
es are  such  as  to  Impose,  In  equity  and  con- 
science, a  duty  of  election,  unreasonable  de- 
lay is  fatal,  and  what  Is  reasonable  diligence 
depends  upon  the  circumstances.  Thus  legal 
rights  are  sometimes  lost  by  conduct  under 
the  principles  of  laches  and  estoppel.  In  the 
case  of  a  plain  forfeiture,  not  Induced  or 
caused  by  fraud  or  Inequitable  conduct  on  the 
part  of  the  beneficiary  thereof,  the  legal  right 
Is  wholly  lost  Nothing  remains  hut  a  mere 
equity.  Such  a  case  seems  to  me  to  Impose 
duty  to  exercise  a  high  degree  of  diligence 
and  demand  full  protection  to  every  right 
and  Interest  respecting  the  property  obtain- 
ed by  third  persons  in  good  faith,  and  also 
preclusion  of  relief  against  the  beneficiary, 
when,  in  reliance  upon  the  forfeiture,  he 
has  in  good  faith  altered  his  condition  by 
making  a  new  contract  or  otherwise.  Re- 
lief against  contracts  fraudulently  obtained 
is  sometimes  barred  by  delay  of  only  a  few 
months.  Whittaker  v.  S.  W.  Va.  Imp.  Co., 
34  W.  Va.  217,  12  S.  E.  507;  Hunt  v.  Blan- 
ton,  89  Ind.  38 ;  Sleveklng  v.  Lltzler,  81  Ind. 
13;  Strong  v.  Strong,  102  N.  T.  69,  5  N.  B. 
799.  In  cases  of  application  for  relief  from 
forfeiture,  the  rule  of  laches  ought  to  be  rig- 
idly applied,  for  there  is  no  absolute  right 
even  In  equity,  when  time  is  made  essential 
hy  the  contract  In  express  terms  or  the  na- 
ture of  the  subject-matter  and  circumstances. 
Pom.  Eq.  Jur.  sec.  455.  Some  authorities  say 
relief  will' not  be  given  at  all  under  such 
circumstances.  16  Cyc.  78.  Personally  I 
doubt  the  soundness  of  decisions  so  holding, 
but  it  Is  unnecessary  to  review  them.  As- 
suming susceptibility  of  relief  from  forfei- 
ture resulting  from  noncompliance  with  such 
a  stipulation,  we  think  the  conduct  of  the 
plaintiffs,  herein  set  forth  In  detail,  consti- 
tutes laches,  barring  it  as  to  all  against 
whom  it  is  sought  on  the  sole  ground  of 
equity  jurisdiction  to  relieve  from  forfei- 
tures.   Westerman,  promptly  advised  of  the 


declaration  of  forfeiture,  made  no  complaint, 
offered  no  excuse  for  delay  of  payment,  ac- 
quiesced in  it,  abstained  from  inquiry  as  to 
the  identity  of  the  new  lessee  and  as  to  op- 
eration under  the  new  lease,  and  delayed  as- 
sertion of  claim  or  right  by  suit  for  seven 
months.  In  which  period  the  new  lessees,  by 
the  expenditure  of  considerable  money,  had 
brought  in  a  producing  well.  His  claim  of 
ignorance  of  operation  under  the  new  lease 
cannot  be  accepted  in  view  of  knowledge  as 
early  as  August  1908,  of  the  execution  there- 
of. That  sii Bleed  to  put  him  upon  inquiry, 
and  made  his  Ignorance  of  subsequent  open 
and  patent  transactions  Inexcusable.  It  was 
due  either  to  gross  negligence  or  deliberate 
and  willful  abstension  from  inquiry.  Either 
bars  relief  on  the  principle  of  estoppel. 

[4]  By  negligence  or  design,  the  plaintiffs 
permitted  a  material  change  in  the  value  and 
condition  of  the  property  to  occur  and  the 
rights  of  third  parties  to  intervene  before 
they  sought  relief  from  the  forfeiture.  Such 
conduct  is  everywhere  condemned  as  being 
inequitable.  Hale  v.  Hale,  62  W.  Va.  609. 
612,  59  S.  B.  1056,  14  L.  R.  A.  (N.  S.)  221; 
Depue  V.  Miller,  65  W.  Va;  120,  131,  64  S.  B. 
740,  23  L.  R.  A.  (N.  S.)  775;  Lnfferty  v.  Laf- 
ferty,  42  W.  Va.  783,  26  S.  E.  262;  Whittaker 
V.  S.  W.  Va.,  etc.,  Co.,  34  W.  Va.  217,  12  S. 
Bt  507 ;    Trader  v.  Jarvis,  23  W.  Va.  100. 

[6]  Some  of  the  evidence  indicates  inten- 
tion on  their  part  to  await  the  event  of  op- 
erations on  the  lease  and  make  their  elec- 
tion depend  upon  the  results,  a  course  of 
conduct  forbidden  by  the  rule  of  laches.  An- 
thony V.  Leftwlch,  3  Rand.  (Va.)  238;  Wil- 
lard  V.  Tayloe,  8  Wall.  557, 19  L.  Ed.  501. 

[6,  7]  An  alleged  trust  relation  between  L. 
J.  Murphy  and  the  plaintiffs,  ifounded  upon 
the  circumstances  under  which  he  took  the 
new  lease,  he  having  been  a  joint  owner  with 
the  plaintiffs  under  the  old  t)ne,  constitutes 
an  equity  wholly  different  in  nature  from  the 
one  we  have  been  discussing,  if  established 
and  not  subsequently  destroyed.  That  the 
acquisition  of  a  new  lease  on  property  cover- 
ed by  a  former  one  by  a  tenant  In  common 
under  such  former  one  after  forfeiture  there- 
of falls  within  the  principle  making  a  tenant 
in  common  who  buys  In  an  outstanding 
superior  title  a  trustee  for  his  cotenants  is  a 
plausible  view.  The  lease  creates  a  term, 
subject  to  forfeiture  for  nonperformance  of  a 
condition  subsequent,  similar  In  some  re- 
spects to  a  freehold  liable  to  forfeiture  for 
nonentry  for  taxation  and  sale  for  nonpay- 
ment of  taxes,  or  sale  to  satisfy  a  lien  by 
deed  of  trust  or  mortgage,  In  all  which  cases 
a  purchase  by  a  cotenant  Is  deemed  and  held 
to  have  been  made  for  the  common  benefit  of 
himself  and  his  cotenants.  But  are  the  cases 
so  nearly  analogous  as  to  call  for  the  ap- 
plication of  this  principle?  There  is  a  ma- 
terial and  radical  difference.  By  rightful 
declaration  of  forfeiture  the  lessor  destroys 
the  term — clears  his  land  from  the  burden 
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thereof.  It  ceases  to  exist  He  Is  again 
clothed  with  absolute  and  plenary  power 
oyer  his  land,  and  may  create  a  new  lease  or 
not  as  he  sees  fit,  and  give  It  to  whom  he 
pleases.  If  he  executes  a  new  one,  the  lessee 
therein  becomes  the  owner  of  an  entirely  new 
estate,  which  the  lessor  has  undoubted  power 
to  create.  A  mere  term  for  years,  forfeitable 
by  the  lessor  for  nonperformance  of  a  cove- 
nant or  condition  subsequent,  is  not  like  a 
nonforfeitable  freehold,  extending  until  the 
happening  of  a  contingency,  or  an  estate  in 
fee  simple,  continuing  forever.  Unlike  them, 
the  means  of  its  own  destruction  are  inherent 
In  It  and  borne  on  Its  face.  Though  one  of 
these  should  be  sold  for  a  debt  or  taxes  or 
become  subordinate  to  a  better  outstanding 
title.  It  does  not  cease  to  exist.  It  Is  not  de^ 
stroyed.  A  cotenant,  purchasing  at  such  a 
sale  thereof,  obtains  the  subject-matter  of 
the  cotenancy,  and,  purchasing  an  outstand- 
ing title,  strengthens  his  hold  upon  that 
subject-matter.  He  obtains  or  retains  It 
After  such  transaction,  he  has  In  his  hands 
by  virtue  of  his  purchase  the  Identical  thing 
he  previously  held  In  common  with  his  co- 
tenants,  and  equity  demands  subject  to  cer- 
tain conditions  a  continuation  of  the  pre-ex- 
isting relation  among  them.  As  the  for- 
feiture of  a  lease  not  relieved  nor  rellevable 
destroys  the  subject-matter  of  the  cotenancy, 
and  the  execution  of  a  new  lease  brings  into 
existence  a  separate  and  distinct  thing,  there 
Is  no  basis  for  the  continuance  of  the  former 
relation  of  cotenancy.  All  equitable  consider- 
ations are  overridden  and  destroyed  by  the 
legal  dominion  and  power  In  the  lessor  over 
his  property,  out  of  which  the  new  estate  Is 
carved,  arising  by  virtue  of  the  forfeiture. 
In  reaching  this  conclusion  we  do  not  ig- 
nore the  ground  usually  stated  as  the  basis 
of  the  equity  out  of  which  the  trust  springs 
on  a  purchase  by  a  cotenant  namely,  his 
failure  of  duty,  causing  the  sale,  nonpayment 
of  the  taxes,  or  debt  for  which  it  was  made. 
This  failure  of  duty  and  continued  existence 
of  the  subject-matter  of  the  cotenancy  unite 
in'  those  cases  with  which  it  Is  said  this  one 
can  be  assimilated.  We  differentiate  this 
case  on  the  ground  of  the  nonexistence  of  one 
of  these  two  necessary  elements  or  factors. 
The  precedents  do  not  extend  to  it  nor  does 
the  principle  include  it  Pyle  v.  Henderson, 
65  W.  Va.  39.  63  S.  B.  762,  relied  upon  in  this 
connection,  does  not  assert  the  contrary  of 
this  proposition.  There  the  forfeiture  claim- 
ed either  did  not  exist  at  all,  or  was  rellevable 
as  against  the  lessor,  on  account  of  a  breach 
of  his  implied  covenant  for  quiet  enjoyment, 
or  Inequitable  conduct  causing  default  in  re- 
spect to  payment  of  the  rental.  The  decree 
restored  the  old  term  or  lease  in  which  the 
plaintiffs  were  Jointly  Interested,  or  declared 
It  never'  to  have  terminated  or  ceased  to 
exist  They  neither  sought  nor  obtained, 
nor  did  the  court  take  Jurisdiction  to  give 
them,  a  new  lease  or  any  interest  In  one. 


Nor  does  Potts  v.  Fitch,  47  W.  Va.  63,  34  S. 
E.  959,  conflict  with  this  view.  Potts  was 
let  into  a  lease  which  constituted  the  subject- 
matter  of  Ills  contract  with  Fitch  and  others, 
a  new  lease,  but  one  obtained  under  and  in 
pursuance  of  the  agreement  The  plaintiffs 
here  had  no  agreement  with  L.  J.  Murphy 
by  which  he  was  to  obtain  a  new  lease  on  the 
property  for  their  common  benefit.  There  is 
neither  claim  nor  evidence  of  any  such  an 
agreement  Murphy  does  say  he  intended  to 
let  them  into  it  upon  conditions  to  be  agreed 
upon,  but  not  that  he  obtained  it  in  pursu- 
ance of  any  agreement  of  tUat  kind.  He 
denies  the  existence  of  any  such  agreement 
and  also  communication  to  any  of  the  plain- 
tiffs of  his  admitted  intent  or  desire  to  asso- 
ciate them  with  him  under  the  new  lease. 
This  lease  is  new,  not  only  in  respect  to  its 
commencement  and  termination,  but  also  in 
other  respects.  It  is  for  three  years,  and  con- 
tains a  covenant  to  drill  a  well  within  one 
month  or  pay  rentals.  The  other  was  for 
two  years  without  such. a  covenant  provid- 
ing only  that  it  should  become  void,  unless  a 
well  should  be  completed  in  two  months  or 
rentals  paid  monthly  In  advance.  It  gives  the 
lessor  a  better  contract  which  by  reason  of 
the  forfeiture  he  was  free  to  obtain  from  any- 
body willing  to  give  It. 

The  principles  here  announced  and  applied 
do  not  prevent  relief  in  any  case  in  which  the 
forfeiture  may  be  set  aside  for  any  reason, 
such  as  mistake  or  accident  on  the  part  of 
the  lessee,  or  fraud  on  the  part  of  a  cotenant, 
or  inequitable  conduct  on  the  part  of  the  les- 
sor, causing  or  superinducing  the  forfeiture; 
but  they  limit  the  complaining  lessee  to  the 
acquisition  of  the  estate  or  term  which  he 
owned  or  in  which  he  had  an  interest,  and 
require  him  to  seek  it  with  reasonable  dili- 
gence. 

There  is  no  evidence  of  any  actual  fraud 
on  the  part  of  Murphy.  Alleged  constructive 
fraud,  arising  out  of  the  subsisting  relation 
of  cotenancy.  Is  the  basis  of  the  suit  in  so 
far  as  it  proceeds  upon  the  theory  of  fraud. 
Murphy  In  no  way  induced  or  caused  the 
failure  to  pay  the  rent  when  it  should  have 
been  paid.  Nor  did  Noland,  the  executor.  It 
was  not  expected  that  Murphy  should  pay 
the  rentals  out  of  his  own  funds.  As  to  this, 
the  evidence  harmonizes.  Besides,  he  kept 
the  new  lease  wholly  in  his  own  name  and 
ownership  for  three  months  after  execution 
and  recordation  thereof,  and  almost  that 
long  after  Westerman  had  been  apprised  of 
its  execution.  To  obtain  full  Information  as 
to  the  status  of  the  property,  it  was  only 
necessary  for  the  latter  to  examine  the  rec- 
ords. Having  wholly  neglected  to  take  any 
steps  for  the  protection  of  their  Interests  in 
the  old  lease,  and  awaited  the  event  of  opera- 
tions under  the  new  one,  he  and  his  asso- 
ciates utterly  fail  to  make  out  a  case  for 
equitable  relief. 

Seeing  no  error  In  the  decree,  we  afllrm  it 
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(»  W.  Va.  100) 

COMSTOCK  ▼.  J.  R.  DRONEY  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  4,  1911.     Kehearing  Denied 

May  17,  1911.) 

(8yHdbu9  ly  the  Court,) 

1.  Corporations  (§  630*)  —  License  Taxes  — 
Failure  to  Pat— Effect* 

Tfae  provision  in  section  136  of  chapter  82 
of  the  Code,  relating  to  proceedings  against  cor- 
porations,  delinquent  as  to  license  taxes,  say- 
ingy  ''Any  person  or  persons  who  shall  exer- 
cise or  attempt  to  exercise  any  powers  under 
the  charter  of  such  corporation,  after  the  issu- 
ing of  the  Governor's  proclamation,  shall  be 
guilty  of  a  misdemeanor/'  etc,  does  not  prevent 
a  delinquent  corporation  from  prosecuting  or 
defending  suits,  after  the  issuance  of  such  proc- 
lamation, respecting  contracts  made  or  rights 
acquired  prior  to  the  hnuanee  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  248^2486 ;    Dec  Dig.  §  630.*] 

2.  Pleading  (|  8*)— Sufficiency. 

In  a  declaration  in  assumpsit  by  one  mem- 
ber of  a  copartnership  on  a  contract  made  with 
the  firm,  an  allegation  that  the  plaintiff  has  ac- 
quired the  entire  interest  of  the  firm  in  such 
contract  is  one  of  fact  and  not  of  law,  and 
therefore  sufficient  in  form  and  efitect. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  12-28% ;  Dec  Dig.  {  8.*] 

3.   Loos    AND     liOOGINO     (S    8*)— COMTBAGTB— 

Pleading. 

An  averment  in  general  terms  of  perform- 
ance of  all  conditions  precedent  is  sufiicient  In 
a  declaration  on  a  contract  for  damages  in  the 
form  of  profits  or  gains  prevented  by  refusal 
of  the  defendant  to  permit  the  plaintiff  to  ful- 
ly perform  his  contract. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  |  8.*] 

4.  Contracts  (J  321*)— Contbact  of  Emplot- 
iCENT— Termination. 

Performance  of  an  executory  working  con- 
tract may  always  be  discontinued  or  terminat- 
ed by  the  employer,  subject  to  liability  on  his 
part  for  compensanon  for  work  already  done 
and  damages  m  the  form  of  profits  or  gains  pre- 
vented as  to  the  onexecated  portion  thereo£ 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  S  321.*] 

6.  Abatement  and  Revival  (|  8*)-^Action 
FOB  Damages— Injunction. 

After  the  employer  in  a  contract  for  the 
cutting  of  timber  on  his  land  has  given  notice 
of  his  desire  to  discontinue  or  terminate  fur- 
ther performance  or  execution  thereof  on  the 
part  of  the  employ^  and  enforced  such  right  by 
an  injunction,  the  employ^  has  a  right  of  ac- 
tion on  his  contract  for  breach  thereof,  provid- 
ed he  is  not  in  fault  himself,  and  the  injunc- 
tion constitutes  no  bar  thereto. 

[Ejd.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  i§  39-72;  Dec  Dig. 
§8.*] 

6.  Abatement   and   Revival   (|  8*)— Otheb 
Action  Pending. 

In  such  case  the  pendencjr  of  the  injunc- 
tion suit  cannot  be  pleaded  either  in  bar  or 
abatement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §§  39-72 ;  Dec  Dig.  S 
8-*] 

7,  Abatement  and   Revival   (§   8*)— Otheb 
Action  Pending. 

To  be  available  as  matter  of  abatement, 
a  former  suit  pending  must  be  as  broad  in  its 


scope  and  effect  as  the  subsequent  one  in  which 
it  is  tendered  by  way  of  abatement. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Gent  Dig.  §§  39-72;  Dec  Dig. 
§  8.*] 

8.  Witnesses  (§  245*)— Reception  of  Evi- 
dence —  Repeating  Testimony  —  Discre- 
tion. 

A  trial  court  has  discretionary  power  to 
prevent  repetitions  of  questions  previously  pro- 
pounded and  answered. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  §§  827,  828;    Dec  Dig.  §  245.*] 

9.  Evidence  (§  520*)— Quantity— Experts. 

The  opinion  of  an  experienced  timberman 
who  has  partially  gone  over  a  tract  of  land  for 
the  purpose  of  estimating  the  quantity  of  stand- 
ing timoer  thereon  as  to  the  quantity  thereof 
is  admissible  in  an  action  for  damages  on  a  con- 
tract for  the  cutting  of  the  timber,  but  is  not 
entitled  to  as  much  weight  as  if  he  had  made 
a  careful  estimate  of  it 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  8  2329 ;   Dec  Dig.  S  520.*] 

10.  Evidence  (|  571*)— Quantity-— Opinion 
OF  Experts— weight. 

In  an  action  for  damages  to  be  measured 
by  the  profits  obtainable  from  the  cutting  of 
standing  timber  at  certain  prices  per  thousand 
feet,  the  opinions  of  witnesses,  not  shown  to 
have  made  full  and  careful  examinations  and 
estimates,  as  to  the  quantity  thereof,  are  not 
entitled  to  as  much  weight  as  testimony  of  oth- 
er witnesses,  founded  upon  actual  measurement 
of  the  timber  after  it  had  been  cut,  and  show- 
ing much  less  timber;  and  a  verdict  based 
thereon  must  be  set  aside  as  being  against  the 
decided  preponderance  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2395-2398 ;   Dec  Dig.  ^  571.*] 

(Additional  SyUaluM  hy  Editorial  Staff.) 

11.  COBPOBATIONS  (§  630^)— "EiXESCISE  OB  AT- 
TEMPT to  Eoceboibb  Ant  Poweb"— **Doino 
Business." 

The  phrase  "exercise  or  attempt  to  exer- 
cise any  power,"  within  Cbde  1906,  c  32,  | 
136,  relating  to  proceedings  against  corpora- 
tions, delinquent  as  to  license  t^xes,  should  be 
read  as  if  it  said  "carry  on  the  business"  of 
the  corporation,  and  "doing  business,"  as  found 
in  such  statutes,  is  construed  as  not  extending 
to  the  mere  act  of  suits  in  respect  to  contracts 
made  or  rights  acquired  while  the  corporation 
had  power  to  do  business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2482^2486 ;  Dec  Dig.  §  630.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2155-2160 ;  vol.  8,  pp.  7640,  7641 ; 
vol.  3,  pp.  2581-2583 ;   vol.  8,  p.  7656.] 

Error  from  Circuit  Court,  Pocahontas 
County. 

Action  by  M.  L.  Comstock  against  the  J.  R. 
Droney  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Dillon  &  Nuckolls  and  Henry  Gilmer,  for 
plaintiff  In  error.  Price,  Osenton  &  McPeak, 
for  defendant  in  error. 


POFFENBARGER,  J.  Assigning  numer- 
ous errors,  the  J.  R.  Droney  Lumber  Com- 
pany complains  of  a  Judgment  against  It  in 
the  circuit  court  of  Pocahontas  county  for 
the  sum  of  $12,000  in  favor  of  M.  L.  Com- 
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8tock,  rendered  in  an  action  of  assumpsit  on 
a  working  contract. 

[I]  The  plaintiff  in  error  is  a  corporation, 
organized  under  the  laws  of  this  state,  and, 
having  failed  to  pay  its  license  tax  for  the 
year  1909,  it  has  been  included  in  a  proclama- 
tion by  the  Governor  declaring  the  delin- 
quency of  corporations  for  that  cause,  and 
also  in  an  order  of  publication,  made  in  a  suit 
instituted  by  the  Attorney  General,  to  forfeit 
the  charters  of  all  the  corporations  included 
in  said  proclamation.  Copies  of  these  two 
papers  have  been  filed  here  since  the  allow- 
ance of  the  writ  of  error  in  support  of  a  mo- 
tion to  dismiss  it 

[II]  The  theory  of  this  motion  is  that  the 
prosecution  of  the  writ  of  error  is  an  exer- 
cise of  the  company's  charter  powers,  which 
the  statute  (section  136  of  chapter  32  of  the 
Oode)  inhibits  after  the  publication  of  such 
proclamation.  This  statute  must  receive  a 
reasonable  construction.  In  our  opinion,  the 
phrase  "exercise  or  attempt  to  exercise  any 
power,"  under  the  charter,  must  be  read  as 
if  it  said  carry  on  the  business  of  the  corpo- 
ration, and  "doing  business,'*  as  found  in 
such  statutes,  has  been  construed  as  not  ex- 
tending to  the  mere  act  of  suing  or  defending 
suits  in  respect  to  contracts  made  or  rights 
acquired,  while  the  corporation  had  power 
to  do  business.  Lumber  Co.  v.  Coal  Co.,  66 
W.  Va.  696,  66  S.  E.  1073,  26  Ia  R.  A.  (N.  S.) 
1101;  Typewriter  Co.  v.  Piggott,  60  W.  Va. 
532,  55  S.  B.  664 ;  Story's  Const  {  1385 ;  19 
Cyc.  1280.  The  power  to  sue  and  make  de- 
fense is  incident  to  property  and  contract 
rights  and  the  exercise  thereof  the  vindica- 
tion of  such  rights,  and,  though  attendant 
upon  or  included  in  the  corporate  franchise, 
the  exercise  of  such  power  does  not  amount 
to  a  prosecution  of  corporate  business  in  the 
ordinary  sense  of  the  term.  Its  continuance, 
after  the  right  to  do  business  or  exercise 
the  ordinary  corporate  powers  has  ceased, 
is  necessary  to  the  preservation  of  rights  law- 
fully acquired,  and  which  the  Legislature  can- 
not be  deemed  to  have  intended  to  destroy 
or  leave  unprotected  by  denying  or  withhold- 
ing it  The  legislative  purpose  is  fully  ac- 
complished, without  detriment  to  vested 
rights,  by  forbidding  subsequent  acquisitions 
of  contract  and  property  rights,  including 
inhibition  of  remedy  for  enforcement  thereof. 

The  sufficiency  of  the  declaration  is  chal- 
lenged on  several  grounds;  a  demurrer  to 
it  and  each  count  thereof  having  been  inter- 
posed and  overruled.  It  contains  one  count 
only,  based  upon  a  written  contract  between 
the  J.  R.  Droney  Lumber  Company,  of  the 
one  part  and  M.  L.  Comstock  &  Co.,  of  the 
other  part,  by  which  the  parties  of  the  sec- 
ond part  agreed  to  cut  and  deliver  at  certain 
places  all  of  the  merchantable  timber  on  a 
certain  tract  of  land  belonging  to  the  party 
of  the  first  part  which  service  the  latter 
agreed  to  pay  for  at  certain  prices,  ranging 
from  $2.50  to  $6  per  thousand  feet  This 
contract  further  provided  that  if  the  parties 


of  the  second  part  should  comply  with  the 
terms  thereof,  respecting  that  tract  of  land, 
designated  in  the  record  as  tract  No.  1,  they 
should  have  an  option  to  cut  the  timber  on 
another  tract,  designated  in  the  record  as 
tract  No.  2.  Before  cutting  the  timber  on 
tract  No.  2,  the  parties  of  the  second  part 
were  to  peel  and  deliver  on  board  the  cars 
the  bark  from  all  chestnut  oak  trees  thereon, 
for  which  service  the  party  of  the  first  part 
agreed  to  pay  them  $4.50  per  cord.  This 
done,  they  were  to  cut  the  timber  into  logs 
and  deliver  them  at  certain  points  called 
landings  or  skids,  for  which  service  they 
were  to  be  paid  certain  prices,  ranging  from 
$5  to  $5.50  per  thousand  feet  M.  L.  Com- 
stock alone  sues  for  breach  of  this  contract, 
made  by  a  copartnership,  consisting  of  him- 
self and  another  party,  one  Odell. 

[2]  In  the  declaration  he  alleges  that  he 
had  "acquired  the  entire  interest  of  the  said 
M.  Lk  Comstock  &  Co.  with  the  knowledge 
and  consent  of  the  said  defendant'*  As  the 
declaration,  filed  by  an  individual  plaintiff, 
asserts  liability  In  his  favor  upon  a  contract 
made  with  a  firm,  and  not  otherwise,  an  al- 
legation of  assignment  of  the  contract  or 
the  equivalent  thereof,  is  necessary.  Malsby 
V.  Lanark  Co.,  65  W.  Va.  484,  47  S.  B.  358. 
Protesting  the  lack  of  such  an  allegation, 
the  defendant  insists  that  the  demurrer 
should  have  been  sustained.  -The  form  of 
an  allegation  Is  immaterial,  if,  fairly  and 
reasonably  construed,  its  effect  is  certain  in 
a  legal  sense.  Ceranto  v.  Trimboli,  68  W. 
Va.  340,  60  S.  B.  138.  This  declaration  says 
M.  L.  Comstock  acquired  the  entire  interest 
of  the  firm,  in  whose  name  the  contract  was 
made.  His  sole  ownership  thereof  Is  all  that 
is  required  to  enable  him  to  maintain  an  ac- 
tion on  it  1  Chltty,  PI.  11,  12;  Dicey,  Par- 
ties, 172-174.  It  is  usually  acquired  by  as- 
signment, but  if  it  be  acquired  in  some  oth- 
er way,  as  by  descent  or  purchase  at  a  judi- 
cial sale,  the  right  to  sue  upon  U  would  be 
complete.  It  may  be  said  the  averment  of 
mere  acquisition  of  the  firm  interests  states 
a  conclusion,  and  not  a  fact,  but  we  do  not 
think  so.  If  the  pleader  had  said  the  com- 
pany had  assigned  to  him  its  entire  Interest 
in  the  contract,  this  averment  would  have 
included  matter  of  law  as  well  cus  matter  of 
fact  since  it  might  have  turned  out  that  the 
facts  relied  upon  as  constituting  an  assign- 
ment were  insufficient  in  law.  So  here,  in 
saying  he  acquired  his  partner's  interest  he 
asserts  matter  of  fact,  though  matter  of  law 
is  incidentally  included  and  involved.  Hence 
in  our  opinion  this  allegation  is  sufficient 

[3]  The  next  contention  is  that  the  decla- 
ration covering  both  tracts  of  land  and  charge 
ing  a  breach  of  the  entire  contract  does  not 
sufficiently  aver  performance  of  all  that  was 
required  of  the  plaintiff  respecting  the  work 
to  be  done  on  tract  No.  1;  completion  of  that 
work  having  been  made  a  condition  precedent 
to  any  right  on  his  part  to  work  on  tract  No. 
2.    The  declaration  sets  forth  the  contract, 
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showing  wbat  it  was  incumbent  upon  th« 
plaintiff  to  perform.  This  is  followed  by  an 
averment  that  he  had  performed  and  fulfilled 
all  things  on  his  part  and  behalf  in  the  said 
agreement  to  be  performed  and  fulfilled,  and 
that  he  did  enter  upon  and  commence  the 
said  work,  and,  for  that  purpose^  did  procure 
and  find  all  materials  and  labor  necessary 
for  performing  the  same  and  did  the  same 

in  part,  to  wit,  feet  thereof,  to  the 

satisfaction  of  the  defendant,  and  has  al- 
ways been  ready  and  willing  to  perform  and 
complete  the  whole  of  the  said  work;  but 
that  the  defendant  did  not,  nor  would,  per^ 
form  said  agreement,  nor  his  promise  and 
undertaking,  and  prevented  plaintiff  from 
proceeding  further  with  his  said  contract  by 
securing  an  injunction  against  the  further 
performance  of  the  same.  We  see  no  Just 
ground  of  criticism  of  these  averments.  In 
this  respect  the  declaration  follows  substan- 
tially the  form  prescribed  in  2  Chitty,  PI. 
(11  Am.  Ed.)  pp.  328-329,  departing  therefrom 
In  two  respects  only.  Instead  of  saying  how 
many  feet  the  plaintiff  cut  by  way  of  part 
performance,  it  leaves  a  blank  as  to  the  quan- 
tity, and,  instead  of  saying  the  defendant 
would  not  advance  or  pay  money  for  the 
work  done,  it  says  it  secured  an  injunction 
and  thereby  prevented  further  performance 
of  the  contract  It  suffices  to  say  as  to  the 
first  departure  that  the  declaration  never- 
theless shows  part  performance.  It  says 
some  of  the  work  was  done.  As  to  the  sec- 
ond, we  have  no  hesitancy  in  saying  the  gen- 
eral averment  is  prevention  of  full  perform- 
ance, though  effected  by  an  injunction.  Any- 
thing constituting  a  breach  of  the  contract 
on  the  part  of  the  defendant  excused  further 
performance  on  the  part  of  the  plaintiff  and 
gave  him  a  right  of  action.  The  extent  to 
which  the  contract  had  been  performed,  when 
this  accrued,  is  important  only  in  its  bear- 
ings upon  the  quantum  of  damages^  the  right 
of  recovery  for  gains  prevented  decreasing 
with  the  extent  of  performance,  and  that  for 
work  done  increasing  correspondingly,  if 
not  paid  for.  Grubb  v.  Burford,  98  Va.  553, 
37  S.  E.  4,  does  not  sustain  the  contention 
of  the  plaintiff  in  error,  for  the  declaration 
in  that  case  contained  no  general  averment 
of  performance.  It  stopped  with  the  aver- 
ment of  performance  of  certain  things  which 
did  not  include  all  that  was  required. 

The  next  question  raised  upon  the  de- 
murrer emhraces  also  a  charge  of  error  in 
the  rejection  of  a  special  plea.  As  the  dec- 
laration shows,  on  its  face,  the  awarding  of 
an  Injunction  to  prevent  the  further  cutting 
of  timber,  under  the  contract,  it  is  Insisted 
that  this  admission  of  the  p^;idency  of  an 
injunction  suit  makes  the  declaration  bad 
on  the  theory,  either  that  the  plaintiff  has 
no  remedy,  since  the  prevention  of  further 
performance  was  by  legal  process,  or  tbat 
his  remedy  is  by  an  action  upon  the  injunc- 
tion bond,  and  not  otherwise.  It  seems  to  be 
well  settled  that  at  common  law  there  was 
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mo  right  of  action  for  damages  occasioned 
by  an  injunction,  unless  it  was  sued  out 
without  probable  cause  or  maliciously  pros- 
ecuted. This  defect  in  the  law  was  supplied 
by  statute,  requiring  a  bond  and  giving  a 
right  of  action  thereon  for  the  damages. 
Railway  Co.  v.  Railway  CJo.,  47  W.  Va.  725, 
35  S.  B.  978.  Therefore,  if  this  action  in- 
cluded only  the  damages  occasioned  t>y  the 
injunction  and  extended  no  further,  it  could 
not  be  maintained,  there  being  no  averment 
of  want  of  probable  cause  or  malicious  prose- 
cution. We  are  of  the  opinion,  however,  that 
the  declaration  goes  beyond  the  subject-mat- 
ter of  the  injunction.  It  demands  damages 
for  the  breach  of  the  contract.  The  defend- 
ant by  its  injunction  seeks  only  to  preserve 
its  timber.  The  contract  involved  is  a  work- 
ing contract  The  plaintiff  had  no  Interest 
in  the  timber  nor  title  thereto. 

[4]  The  defendant  had  the  power  to  stop 
performance  of  that  contract,  or  at  least  to 
give  the  plaintiff  cause  to  treat  It  as  broken, 
but,  by  doing  so,  it  could  not  discharge  it- 
self from  the  obligation  thereof.  Rowan  v. 
Hull,  55  W.  Va.  335,  47  S.  E.  92,  104  AoL 
St.  Rep.  998.  An  employer  may  always  dis- 
continue the  work  contracted  for,  but,  in 
doing  so,  he  may  break  his  contract  Lord 
V.  Thomas,  64  N.  Y.  107 ;  Davis  v.  Bronson, 
2  N.  D.  300,  50  N.  W.  836,  16  L.  R.  A.  655, 
33  Am.  St  Rep.  783;  Hyland  T.  Oiddings,  11 
Gray  (Mass.)  232;  Wigent  v.  Marrs,  130 
Mich.  609,  90  N.  W.  423 ;  Black  v.  Woodrow, 
39  Md«  194 :  Clark  v.  Franklin,  7  Leigh  <Va.) 
1-8.  Performance  of  an  executory  contract 
of  sale  of  personal  property  may  be  termi- 
nated,  subject  to  liability  for  damages.  A^'me 
Food  Co.  V.  Older,  64  W.  Va.  255,  61  S.  E. 
235,  11  L.  R.  A.  (N.  S.)  807;  Danforth  v. 
Walker,  37  Vt  239. 

[I]  Defoidant's  wrongful  prevention  of 
further  execution  of  the  contract  gave  the 
plaintiff  a  right  of  action  for  the  breach  of 
the  agreement  It  was  not  the  purpose  of  the 
injunction  to  rescind,  cancel,  or  destroy  the 
contract,  or  try  the  right  to  damages  or  fix 
the  amount  thereof,  but  only  to  prevent  far- 
ther execution  of  the  contract  In  the  clian- 
cery  cause  there  was  no  decree  of  cancella- 
tion, rescission,  or  annulment  or  adjudica- 
tion as  to  damages.  The  declaration  admits 
none,  nor  does  the  special  plea  aver  it  The 
plain  purpose  and  extent  of  the  injunction 
was  enforcement  of  the  defendant's  election 
to  stop  further  performance  by  the  plain- 
tiff and  nothing  more. 

[6,  7]  It  does  not  reach  the  subject-matter 
of  this  action,  and  constitutes  no  bar  by  es- 
toppel or  otherwise.  We  are  of  the  opinion, 
therefore,  that  this  ground  of  demurrer  and 
the  action  of  the  court  in  rejecting  the  spe- 
cial plea  are  governed  by  principles  ai^plica- 
ble  to  pleas  of  former  suit  pending,  and  that 
these  principles  neither  sustain  the  demurrer 
nor  the  special  plea.  "To  sustain  the  plea  of 
a  former  suit  pending,  it  must  appear  that 
the  subject-matter  and  the  relief  sought  In 
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the  second  suit  are  the  same  as  in  the  first 
suit"  Stafford  y.  Board  of  Canvassers,  56 
W.  Va.  670,  674,  49  S.  B.  364,  365 ;  Foley  v. 
Ruley,  43  W.  Va.  513,  27  S.  B.  268;  1 
Beach,  Mod.  Eq.  Pr.  f  33.  This  declaration 
goes  far  beyond  the  scope  and  effect  of  the 
chancery  suit 

[8]  The  action  of  the  court  in  sustaining 
an  objection  to  a  question  propounded  to  the 
plaintiff  on  cross-examination  is  the  subject- 
matter  of  another  assignment  of  error.  This 
question  related  to  the  completion  of  the 
work  under  the  first  contract  and  was  a 
repetition  of  one  which  had  been  previously 
propounded  and  answered,  4)oth  on  the  ex- 
amination of  the  witness  in  chief  and  his 
cross-examination.  The  court  clearly  had 
discretion  to  prevent  such  repetition.  The 
defendant  already  had  the  benefit  of  more 
than  one  answer  to  that  question. 

[9]  The  opinion  of  a  witness  as  to  the 
quantity  of  timber  uncut  and  standing  in  the 
woods  was  objected  to,  and  to  the  action  of 
the  court  in  overruling  the  objection  the  de- 
fendant excepted.  This  witness  testified  that 
he  had  had  about  35  years  experience  as  a 
woodsman,  and  10  years  of  such  experience 
in  the  state  of  West  Virginia.  He  also  said 
he  had  had  something  like  30  years  experi- 
ence as  a  contractor  in  respect  to  the  cut- 
ting and  manufacture  of  timber,  and  had 
gone  over  tract  No.  2  for  the  purpose  of  es- 
timating the  timber  on  it  as  well  as  to  see 
what  kind  of  work  the  plaintiff  had  done. 
In  his  examination  he  seems  not  to  have 
gone  entirely  over  the  tract  of  land,  but  he 
says  the  boundaries  were  pointed  out  to  him, 
and  he  went  up  the  main  hollow  on  both 
sides,  <but  did  not  know  how  far  the  timber 
extended  back.  Having  stated  this  knowl- 
edge and  experience,  he  was  permitted  to 
say  he  thought  by  the  looks  of  the  timber 
there  was  at  least  8,000,000  or  10,000,000 
feet  We  think  this  evidence  was  admis- 
sible. Having  been  upon  the  ground  and 
seen  the  timber,  the  witness  was  competent 
to  give  his  opinion  as  to  the  quantity,  but 
his  failure  to  go  carefully  over  all  the 
ground  and  ascertain  the  boundaries  was  a 
matter  for  consideration  of  the  jury  in  pass- 
ing upon  the  soundness,  accuracy,  and  pro- 
bative value  of  his  opinion.  His  evidence 
may  not  have  been  very  valuable,  but  it  was 
relevant  and  material,  and  therefore  admis- 
sible. It  proved  the  existence  of  a  large 
amount  of  timber,  the  cutting  of  which,  un- 
der the  contract,  would  have  been  profitable 
to  the  plaintiff. 

We  have  carefully  examined  all  the  in- 
structions, concerning  which  the  benefit  of 
exceptions  were  saved,  and  find  no  fault 
with  the  rulings  of  the  court  thereon.  No.  1 
and  No.  3,  given  for  the  plaintiff,  read  to- 
gether, tell  the  jury  to  find  for  the  plaintiff 
and  properly  state  the  measure  of  damages. 
If  they  believe  the  plaintiff  was  ready  and 
frilling  to  perform  the  contract  or  had  part- 
ly performed  It,  In  a  manner  satisfactory 


to  the  defendant,  but  not  In  strict  conformity 
with  its  terms,  and  had  been  prevented  by 
the  defendant  from  completing  it  Substan- 
tially all  the  argument  against  them  has 
been  disposed  of  by  the  principles  declared 
respecting  the  special  plea.  Plaintiff's  in- 
struction No.  2,  relating  to  the  credit  to  be 
accorded  the  testimony  of  witnesses,  is  in 
accord  with  well-settled  principles  and  rules 
often  declared  by  this  court  Defendant's 
instruction  No.  2,  relying  upon  the  effect  of 
the  injunction  as  a  bar  to  the  action,  was 
properly  refused  for  reasons  already  stated 
Its  Instruction  No.  4,  peremptorily  directing 
a  verdict  for  the  defendant  was  properly  re 
fused,  since  the  evidence,  as  will  be  herein- 
after shown,  was  sufllcient  to  sustain  a  ver- 
dict. Its  instruction  No.  6,  relying  upon  the 
partnership  relation  as  a  bar,  was  properly 
refused  for  reasons  stated  in  passing  upon 
the  demurrer. 

[10]  Substantially  all  the  evidence  adduced 
by  the  plaintiff  to  fix  the  amount  of  damages 
on  the  basis  of  eight  or  ten  million  feet  con- 
sists of  his  own  testimony  and  that  of  the 
witness  Lord,  and  amounts  to  nothing  more 
than  their  opinions  as  to  the  quantity  of 
standing  timber.  Neither  of  these  witnesses 
shows  how  his  estimate  was  made.  They  do 
not  state  the  area  of  the  land  nor  the  es- 
timated quantity  of  timber  per  acre.  Lord 
admits  that  he  did  not  know  the  area  of  the 
boundaries.  Obviously  they  have  given  mere 
rough  guesses  as  to  the  quantity  of  uncut 
timber.  On  the  other  hand,  two  witnesses  for 
the  defendant  who  superintended  the  work 
of  taking  this  timber  off  of  the  land  for  a 
purchaser  thereof,  after  the  plaintiff's  work 
was  stopped,  place  the  amount  taken  off,  as 
ascertained  by  actual  measurement,  at  less 
than  2,000,000  feet  A.  J.  Cook  says  the 
exact  quantity  taken  off  was  1,576,096  feet 
W.  O.  Tomb  says  it  was  approximately  1,- 
551,096.  Both  say  that,  after  this  had  been 
taken  off,  there  remained  on  tract  No.  2  less 
than  300,000  feet  The  credibility  of  these 
witnesses  has  not  been  assailed  in  any  way, 
and  their  statements  as  to  the  quantity  of 
timber  cut  by  them  stand  upon  actual  knowl- 
edge and  the  test  of  measurement  What 
they  say  as  to  the  quantity  remaining  un- 
cut, after  this  was  taken  off.  Is  not  contro- 
verted. In  this  state  of  the  evidence  as  to 
quantity,  affecting  the  amount  of  damages 
recoverable,  we  find  a  decided  preponderance 
against  the  assessment  made  by  the  jury, 
resting  upon  the  relative  completeness  and 
accuracy  of  the  knowledge  of  the  witnesses 
for  the  defendant  and  the  slightness  of  the 
knowledge  of  the  facts  on  the  part  of  the 
witnesses  for  the  plaintiff.  Such  a  pre- 
ponderance or  superiority  of  evidence  mast 
prevail. 

We  deem  it  necessary  to  say  for  the  pur- 
poses of  a  new  trial  that  the  plaintiff's  case 
was  open  to  objection  on  the  ground  of  vari- 
ance, since  he  did  not  prove  full  performance 
of  precedent  conditions,  in  accordance  with 
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the  allegations  of  his  declaration,  but  did  ad- 
duce evidence,  without  objection,  of  modifi- 
cations of  the  contract  and  excuses  for  fail- 
ure to  comply  strictly  with  all  its  terms  and 
conditions.  On  the  trial,  the  variance  was 
waived  by  the  failure  of  the  defendant  to 
take  advantage  of  it  by  proper  objections. 
Long  V.  Campbell,  37  W.  Va.  665,  17  S.  B. 
197;  Smith  v.  Lawson,  18  W.  Va.  212,  41 
Am.  Rep.  688;  Damarin  v.  Young,  27  W.  Va. 
438;  Davis  v.  Miller,  14  Orat.  (Va.)  19.  It 
Is  not  a  total  variance,  or  one  Incurable  by 
amendm^it,  and,  if  the  objection  had  been 
made,  no  doubt  the  declaration  would  have 
been  amended,  and  this  should  be  done  be- 
fore a  new  trial  is  had. 

For  the  reason  stated,  the  judgment  will 
be  rerersed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  triaL 

BRANNON,  J.,  absent 


(«8  W.  Va.  609) 

RUNYAN  V.  KANAWHA  WATER  &  LIGHT 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  7,  1911.     Rehearing  Denied 

May  17,  1911.) 

(Syllahui  hv  the  OouriJ 

1.  BSlbctbigity   (§  16*)— Pebsoital   Inj^by— 

InBXOATION  OF  WlBES. 

Workmen  have  right  to  be  on  any  part  of 
an  iron  bridge  in  necessary  work  in  painting 
it,  and  an  electric  light  company  having  its 
wires  on  the  bridge  must  keep  them  properly 
insulated,  so  that  such  workmen  coming  acci- 
dentally in  contact  with  the  wires  may  not  be 
injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  9;   Dec.  Dig.  §  16.*] 

2.  Electbicitt   (§19*)— iNsuukTioN  of  Wibes 
— Neoliobncs— Pbesuhptionb. 

If  a  person,  at  a  place  where  he  has  right 
to  be,  is  injured  by  contact  with  an  electric 
light  wire,  there  is  a  prima  facie  presumption 
that  the  wire  was  not  properly  insulated,  which 
presumption,  unless  rebutted,  will  establish  neg^ 
ligence  in  the  owner  of  the  wire  in  failing  to 
have  a  properly  insulated  wire. 

[E3d.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  i  11;    Dec.  Dig.  §  19.*] 

3.  Teial   (§   359*)—Vebdict— Special   Find- 
ings—Conflict WITH  Verdict. 

A  special  finding^  to  prevail  over  a  gener- 
al verdict,  must  be  irreconcilably  inconsistent 
with  it,  and  cleariy  exclude  every  conclusion 
that  would  harmonize  it  with  that  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §$  857-860;    Dec.  Dig.  {  359.*] 

4.  TbIAL  (${  360,  359*)— VEBDIOT— INTEBBOGA- 
TOBIES. 

An  interrogatory  under  section  5,  c.  131, 
Code  1906,  must  put  only  questions  of  fact,  not 
of  law.  It  cannot  ask  an  opinion  from  a  ju- 
ry, not  asking  as  to  facts  on  which  such  opin- 
ion may  rest,  and  a  finding  upon  such  defec- 
tive Interrogatory  has  no  force  to  overrule  a 
general  verdict. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent. 
Pig.  H  828-833,  857-860;  Dec.  Dig.  tS  350, 
350.*1 


5.  Tbial  (J  350*)  — Vebdict  — Intebbogato- 

BIES. 

Inter  rogatories  requiring  mere  speculation 
by  the  jury  as  to  what  might  or  might  not  have 
been  in  a  certain  contingency  should  not  be  sub- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  828-833 ;   Dec.  Dig.  i  350.*] 

6.  TbIAL  (I  357*)— VBBDICT— INTBBBOGATOBIES 

—Sufficiency. 

Answers  to  interrogatories  should  be  direct, 
definite,  and  complete. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  855 ;   Dec  Dig.  S  357.*] 

7.  Trial  (f  352*)— Vebdict— Iniebbogatobies 
-Sufficiency. 

Interrogatories  must  not  assume  facts  con- 
troverted in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  840>^5 ;  Dec.  Dig.  i  352.*] 

8.  EJlectbicity  (§  14*)— Blectbio  Light  Com- 
panies—Cabe  Requibed  —  Insulation  of 
Wires. 

An  electric  light  company  is  bound  to  use 
a  high  degree  of  care  to  Keep  its  wires  safely 
iuBulated  at  places  where  persons  may  be  law- 
fully in  close  proximity  to  them,  and  accidental- 
ly come  in  contact  with  them. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  7 ;   Dec.  Dig.  S  14.*) 

Error  to  Circuit  Court,  Kanawha  County. 
.  Action  by  C.  D.  Runyon,  administrator  of 
Walter  Runyon,  against  the  Kanawha  Water 
&  Light  Company.  A  verdict  for  plaintiff 
having  been  set  aside,  he  brings  error.  Re- 
versed, and  judgment  rendered  on  the  verdict 

Littlepage,  Cato  ft  Bledsoe,  for  plaintiff  in 
error.  Chilton,  McOorkle  ft  Chilton,  for  de- 
fendant in  error. 

BRANNON,  J.  The  Kanawha  Water  ft 
Light  Company,  a  corporation  furnishing 
electricity  for  public  consumption  in  the  dty 
of  Charleston,  had  its  wires  on  a  bridge  over 
Kanawha  river  for  conveyance  of  electricity. 
Walter  Runyan  was  an  employ^  of  the  bridge 
company  engaged  in  painting  the  bridge,  and 
while  so  employed  came  in  contact  with  an 
electric  wire,  and  was  so  badly  burnt  by  the 
electricity  that  he  died.  His  administrator 
sued  the  Kanawha  Water  ft  Light  Company, 
and  recovered  a  verdict  for  $5,000,  and,  the 
court  having  set  the  verdict  aside^  the  plain- 
tiff comes  to  this  court 

The  claim  Is  that  a  wire  was  not  insulated 
safely,  and  Runyan's  contact  with  it  is  the 
source  of  his  death.  An  Important  question 
is  made  by  the  contention  of  defendant  that 
the  place  where  Runyan  met  his  death  was 
where  the  light  company  was  under  no  duty 
to  Insulate  its  wires,  and  where  Runyan  had 
no  right  to  demand  such  Insulation,  beicause 
that  place  was  not  a  place  where  any  one  had 
right  to  go  for  work,  business,  or  pleasure. 
It  is  law  that  such  a  corporation  is  not 
compelled  to  insulate  its  wires  everywhei^, 
but  only  at  places  where  people  may  go  for 
work,  business,  or  pleasure,  where  they  may 
reasonably  be  expected  to  go.  Thomas  v. 
Electrical  Co.,  54  W.  Va.  395,  46  S.  B.  217. 


•For  other  cases  set  same  topic  and  lection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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The  bridge  te  a  steel  bridge  having  cross- 
beams some  15  to  17  feet  above  the  floor  of 
the  roadway  of  the  bridge.  Standing  on  one 
of  these  crossbeams  are  wooden  cross-arms 
about  10  inches  high,  and  on  these  arms  the 
wires  were  strung  near  the  middle  of  the 
bridge.  Runyan  was  engaged  in  painting,  at 
Just  what  point  does  not  appear.  For  some 
reason  he  was  walking  on  a  crossbeam,  and 
came  in  contact  with  an  electric  wire  and 
was  discovered  hanging  over  it  on  his  stom- 
ach, his  clothes  on  fire,  his  body  burning,  a 
wire  under  him  on  the  beam,  forming  a  short 
circuit,  when  the  wire  separated  from  melt- 
ing, and  fell,  and  Runyan  fell  to  the  floor. 
The  claim  is  that  the  electric  company  had 
placed  its  wires  far  away  from  the  roadway, 
out  of  danger  to  the  public,  and  it  could  not 
anticipate  that  any  one  would  be  walking  on 
a  beam  high  up  in  the  bridge.  But  we  say 
that  painting  or  repairing  of  this  large,  cost- 
ly bridge  is  indispensable,  and  the  defendant 
was  bound  to  expect  that  workmen  would  be 
upon  it  Under  the  case  of  Thomburg  v. 
Railroad  Co.,  65  W.  Va.  379,  64  8.  B.  358,  we 
say  that,  as  Runyan  was  there  engaged  in 
painting,  he  was  lawfully  there  in  work.  It 
has  been  held  that  persons  going  on  roofs  of 
houses  to  do  work  injured  by  defective  wires 
may  recover,  though  people  do  not  frequently 
go  on  roofs.  Fitzgerald  v.  Edison,  200  Pa. 
540,  50  Aa  161,  86  Am.  St  Rep.  732,  Is  the 
case  of  a  painter.  Giraudi  v.  Elec.  Co.,  107 
Cal.  120,  40  Pac.  108,  28  L.  R.  A.  596,  48  Am. 
St  Rep.  114;  Joyce  on  Electricity,  §  664; 
Clements  y.  Louisiana  Co.,  44  La.  Ann.  692, 
11  South.  51,  16  Ll  R.  A.  43,  82  Am.  St  Rep. 
848. 

The  claim  for  recovery  tfy  the  plaintiff 
rests  on  the  theory  that  the  electric  wire  was 
not  well  insulated,  as  a  portion  of  the  wire 
was  uncovered  by  insulating  material.  The 
defense  denies  this,  and  says  that  no  ade- 
quate proof  of  negligence  has  been  made. 
We  could  dispose  of  this  matter  at  once  by 
saying  that  there  was  evidence  that  the  wire 
was  not  insulated,  and  the  general  verdict 
imports  that  it  was  not,  and  by  saying  that 
a  special  interrogatory  propounded  to  the 
jury  the  question  whether  the  defendant  fail- 
ed to  perform  any  duty  which  it  owed  to 
Runyan,  and,  if  so,  what  and  in  what  way; 
the  answer  being,  'Tes;  by  failure  to  insulate 
the  wire.*'  But  beyond  this  the  doctrine  of 
res  ipsa  loquitur  proves  negligence  prima 
facie,  and  aids  the  oral  evidence.  Our  cases 
surely  apply  this  rule  in  such  cases,  holding, 
when  injury  comes  to  a  person  by  contact 
with  an  electric  wire  at  a  place  where  he 
has  a  right  to  be,  and  where  there  should  be 
good  Insulation,  it  is  a  case  of  negligence  ren- 
dering the  company  prima  fade  liable.  We 
need  not  go  over  this  principle  again.  Sny- 
der V.  Elec.  Co.,  43  W.  Va.  661,  28  S.  B.  733, 
39  L.  R.  A.  499,  64  Am.  St.  Rep.  922;  Thom- 
as V.  Elec.  Co.,  54  W.  Va.  395,  46  S.  B.  217 ; 
Thomburg  v.  City  Co.,  65  W.  Va.  379,  64 
S.   B.  358,  and  other  cases.     There  is  no 


room  to  say  that  this  Is  not  the  rule  every- 
where. Winkleman  v.  Kansas  C.  Co.,  110 
Mo.  App.  184,  85  S.  W.  99,  says  that  the  fact 
of  injury  is  conclusive  evidence  of  want  of 
insulation.  This  goes  very  far,  I  suppose  on 
the  idea  that  if  safely  insulated,  accident 
could  not  happen  from  the  wire.  I  cite  for 
this  doctrine  Alexander  v.  Nanticoke  Co., 
209  Pa.  571,  58  Aa  1068,  67  L.  R.  A.  475, 
and  113  Am.  St  Rep.  987,  999.  The  rule  is 
stringent;  but  people  must  and  do  go  about 
over  the  face  of  the  earth,  and  those  who 
use  dangerous  things  must  carry  tiie  burden, 
however  heavy  or  costly,  of  so  using  them  as 
to  save  life. 

The  main  defense  In  the  case  is  contribu- 
tory negligence.  The  general  verdict  finds 
against  that  defense;  but  defendant  ixusists 
that  that  verdict  is  overruled  by  a  finding 
in  answer  to  an  interrogatory.  This  has 
given  us  some  perplexity,  and  is  the  question 
of  gravity  in  the  case.  The  interrogatory 
is  this:  '*If  Walter  Runyan  had  been  careful, 
considering  the  knowledge  he  had  of  the 
wires,  would  he  have  been  injured?**  The 
answer  is,  '*We  think  not'*  Is  this  inconsist- 
ent with  the  general  verdict  so  as  to  overrule 
it?  It  must  be  so  inconsistent  that  l>oth  can- 
not stand  together.  If  possible,  they  must 
be  construed  so  as  to  harmonize;  or  rather, 
as  applied  to  this  case,  we  must  be  able  to  say 
that  the  finding  finds  a  fact  which  inevitably 
overthrows  the  general  verdict  It  must  ex- 
clude every  conclusion  that  would  authorize 
a  verdict  for  plaintiff.  Peninsular  Land  Co. 
V.  Ins.  Co.,  85  W.  Va.  666,  14  S.  0.  237.  As 
a  practical  question  in  this  case,  does  this 
finding  find  as  a  fact  that  Runyan  was  guilty 
of  contributory  negligence  defeating  the  ac- 
tion? If  it  does  not  it  is  not  the  overthrow 
of  the  general  verdict  It  does  not  find  facts 
to  enable  the  court  to  say  whether  such  con- 
tributory negligence  was  a  fact  This  con- 
sideration at  once  denies  this  finding  any 
force  to  overthrow  the  general  verdict  This 
interrogatory  was  put  to  get  from  the  jury 
an  expression  to  sustain  the  charge  of  con- 
tributory negligence.  It  does  not  ask  the 
jury  whether  such  and  such  facts  exist  facts 
which  would  in  law  constitute  negligence,  as 
it  must  The  law  is  that  an  interrogatory 
must  put  only  questions  of  fact  from  which 
a  legal  proposition  may  be  deduced.  What 
facts  arising  on  the  evidence  does  this  in- 
terrogatory inquire  about?  The  interrogato- 
ry must  ask  as  to  facts  such  as,  if  answered 
as  desired  by  the  interrogator,  will  make 
a  verdict  for  his  adversary  inconsistent  Any 
question  the  answer  to  which  would  be  in- 
conclusive, and  which  would  not  be  so  in- 
consistent should  not  be  put  20  Ency.  PI.  & 
Prac.  328.  Questions  which  require  the  ju- 
ry merely  to  answer  as  to  acts  or  omissions 
which  may  or  may  not  in  their  opinion  be  evi- 
dence of  care  or  negligence,  or  from  answers 
to  which,  either  way,  the  court  cannot  say,  as 
a  matter  of  law,  whether  care  or  negligence 
is  the  result  are  not  material.    Clementsott 
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on  Special  Verdicts,  78.  This  Interrogatory, 
without  specifying  facts  on  which  to  base 
the  opinion,  simply  asks  the  Jury  whether 
In  Its  opinion  Runyan  exercised  care.  Vir- 
tually It  asks  the  jury  whether  In  its  opin- 
ion Runyan  was  guilty  of  coDtributory  negli- 
gence, a  mixed  question  of  law  and  fact — 
I  may  say  of  law.  Such  an  interrogatory  is 
not  good.  The  failure  to  ask  as  to  facts  on 
which- carelessness,  or,  in  other  words,  con- 
tributory negligence,  is  sought  to  be  predicat- 
ed, is  a  fatal  defect  in  this  interrogatory, 
and  must  render  its  answer  abortive.  The 
answer  does  not  find  in  words  that  Runyan 
was  guilty  of  contributory  negligence,  and 
could  not,  since  a  question  calling  upon  a 
jury  to  find  on  a  question  of  law  must  not  be 
submitted.  20  Ency.  PI.  ft  Prac.  326;  Clem- 
entson  on  Special  Verdicts,  117,  217.  He  Is 
not  proven  negligent    It  does  not  appear. 

But  take  the  question  and  answer  as  they 
are.  This  finding  says  that,  if  Runyan  had 
been  careful,  he  would  not  have  been  injur- 
ed. Does  this  come  up  to  the  standard  of 
full  contributory  negligence?  No.  It  does 
not  tell  in  what  he  was  careless  or  to  what 
degree.  Runyan  having  a  right  to  be  where 
he  was  in  work,  he  could  go  near  or  over 
the  wires,  unless  he  knew  that  there  was 
positive  actual  danger  staring  him  in  the 
face.  If  he  by  accident  fell  upon  or  caught 
his  foot  in  the  wires,  this  would  not  bar  re- 
covery. He  might  not  have  used  the  highest 
degree  of  care,  and  yet  not  be  found  guilty 
of  contributory  negligence  defeating  the  ac- 
tion. We  cannot  see  what  was  the  extent 
€f  his  knowledge  of  danger,  whether  or  not 
he  knew  of  defects  in  insulation.  He  was 
called  on  to  use  only  ordinary  care  required 
of  a  prudent  man  under  the  circumstances; 
but  this  finding  does  not  Indicate  what  care 
or  carelessness  he  used.  We  cannot  from 
the  finding  say,  or  guess,  whether  he  exer- 
cised the  only  care  required  by  law,  ordi- 
nary, or  was  chargeable  with  gross  negli- 
gence. In  the  one  case  he  would  not  be 
guilty  of  contributory  negligence  defeating 
the  action;  in  the  other  he  would.  We  can- 
not say  which  from  the  question  and  answer. 
The  main  verdict  finds  no  negligence,  and 
we  are  asked  to  say  from  the  special  finding 
that  there  was,  and  thus  make  the  special 
finding  inconsistent  with  the  main  verdict, 
when  the  special  one  does  not  give  facts 
which  in  law  Impute  contributory  negligence. 

There  is  another  defective  feature  of  this 
finding  to  show  its  inadequacy  to  overcome 
the  general  verdict  It  is  in  the  inconclusive 
language,  '^We  think  not"  ^'Answers  ex- 
pressing only  the  inclination  of  the  minds 
of  the  jury,  as  to  say,  'We  think  not,'  are 
insufficient,  and  too  uncertain  to  base  a  judg- 
m«it  on."  Hopkins  r.  Stanley,  43  Ind.  654. 
Bminent  authority  there  dted  says:  "An 
opinion  la  not  a  legal  verdict,  and  verdicts 
must  be  positive,  certain,  and  free  from  all 
ambiguity."  This  position  may  be  assailed 
as  technical ;  but  remember  that  special  find- 


ing, to  overcome  general  verdicts,  must  be 
certain  and  clearly  and  plainly  inconsistent 
with  it  I  grant  that  there  are  authorities 
holding  otherwise.  20  Ency.  PL  ft  Praa  344. 
I  cannot  say  that  I  would  for  this  defect 
alone  reject  the  answer ;  still  it  must  be  said 
that  the  answer  is  indefinite  and  leaves  the 
mind  in  doubt  whether  the  jury  intended  to 
find  a  definite  fact  Why  did  it  not  say  "No," 
if  so  intended?  The  law  says  that  answers 
to  interrogatories  should  be  "direct  definite, 
certain,  and  complete.*'  20  Buoy.  PL  ft  Prac. 
842. 

Again,  this  question  10  called  upon  the 
jury  to  say  whether,  if  Runyan  had  been 
careful,  he  would  have  been  hurt  "Only 
such  questions  as  can  be  fairly  and  Intelli- 
gently answered  should  be  submitted.  Inter- 
rogatories requiring  the  jury  to  speculate  as 
to  what  might  have  happened  in  a  certain 
contingency  should  not  be  submitted."  At- 
chison, etc.,  V.  Lannigan,  56  Kan.  109,  42 
Pac.  343.  Therefore  we  must  regard  the  an- 
swer mere  speculation,  and  not  on  specific 
facts,  not  a  fiat  finding.  Findings  must  be 
free  of  obscurity.  *^hey  must  destroy  the 
general  verdict,  if  at  all,  only  by  their  own 
Inherent  clearness  and  strength."  Clement- 
son  on  Special  Verdicts,  135.  Thompson  on 
Trials,  f  2093,  says:  'The  court  will  not 
strain  the  language  of  the  special  findings  to 
override  the  general  verdict  If  possible, 
they  will  be  interpreted  to  support  the  ver- 
dict rather  then  overturn  it  No  presump- 
tion will  be  made  In  their  favor;  nor  will 
they  control  the  general  verdict  unless  they 
are  Invincibly 'antagonistic  to  it" 

Another  objection  to  this  finding  depriving 
its  answer  of  force  is  that  it  assumes  a  very 
material  fact,  that  is,  that  Runyan  knew  the 
condition  of  the  wires,  their  danger,  etc. 
This  had  a  tendency  to  lead  the  minds  of 
jurors  to  conclude  that  Runyan  had  such 
knowledge,  that  even  the  judge  thought  so. 
else  he  would  not  have  allowed  such  an  inter- 
rogatory. An  Interrogatory  must  not  as- 
sume material  facts.  20  Ency.  PL  ft  Praa 
322;  Elliott  v.  Reynolds,  38  Kan.  274,  16 
Pac.  698;  Toledo  R.  Co.  v.  €k)ddard,  25  Ind. 
185.  A  ladder  was  standing  on  the  bridge 
floor  and  resting  against  the  crossbeam  on 
which  Runyan  was.  A  special  interrogatory 
was  propounded,  "Would  Runyan  have  been 
Injured  if  he  had  stood  on  the  wooden  lad- 
der while  painting?"  Answer  was,  ''No." 
BiVidence  goes  to  show  that  Runyan  did  not 
have  or  use  this  ladder,  but  that  it  was 
brought  there  after  he  was  down  burning  on 
the  crossbeam.  I  think  the  court  would 
have  been  justified  in  refusing  this  interrog- 
atory, because  not  in  the  case  on  evidence. 
20  Ency.  PL  ft  Prac.  331.  If  so,  the  answer 
is  out  of  the  case.  But  the  Interrogatory 
was  put  Now,  it  does  not  appear  that  Run- 
yan was  on  the  ladder  or  using  it;  and  I  say 
that,  if  he  had  been,  he  was  not  confined  to  it, 
but  could  lawfully  go  on  the  crossbeam  In 
working,  if  the  place  where  he  was  painting 
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or  intended  to  paint  required  It  We  do  not 
know,  no  evidence  shows,  where  he  was 
painting.  We  know  nothing  about  where  his 
work  called  him.  Now,  this  Interrogatory 
does  not  ask  as  to  facts  from  which  the  Jury 
or  court  could  form  an  opinion  as  to  safe- 
ty, and  what  has  been  said  as  to  interroga- 
tory 10  applies  to  this  one.  It  calls  for  mere 
opinion  regardless  of  found  facts. 

Complaint  is  made  of  plaintifiTs  instruc- 
tion No.  1.  It  says  that  electric  companies 
must  use  very  great  care  to  keep  the  insula- 
tion of  its  dangerous  wires  perfect  at  places 
where  people  have  right  to  go  for  work,  and 
if  Runyan,  while  working  on  the  bridge,  and 
in  a  place  he  had  right  to  be,  came  in  con- 
tact with  a  wire  or  wires  of  the  company, 
and  through  defect  In  Insulation  received  a 
shock  from  whlcA  he  died,  they  must  find 
for  the  plaintiff  unless  Runyan  was  guilty  of 
contributory  negligence.  It  is  said  that  ft 
assumes  the  wires  were  dangerous.  We 
surely  know  that  wires  conveying  electricity 
are  dangerous  from  our  knowledge  of  things. 
The  court  say  they  are  dangerous  unless  in- 
sulated. It  is  said  it  applies  the  rule  of  a 
man's  right  to  go  for  work  at  certain  places 
to  any  work  that  Runyan  might  do  on  this 
bridge.  He  had  right  to  go  on  the  bridge 
where  work  might  call,  as  we  have  shown 
above.  It  is  said  against  the  instruction 
that  it  assumes  that  Runyan  died  from  a 
shock,  whereas  he  died  from  falling  on  a 
wire  pressing  it  on  a  crossbeam,  causing  a 
short  circuit  which  caused  him  to  be  burnt. 
The  instruction  does  not  so  assume,  but 
makes  it  depend  on  evidence,  there  being  evi- 
dence on  both  theories. 

It  is  assigned  as  error  that  defendant's 
Instructions  Nos.  4,  6,  and  7  were  refused. 
Instruction  1'  says  that  if  Runyan  while 
working  on  the  bridge  and  when  injured 
was  warned  not  to  touch  the  wires,  and  "dis- 
regarded the  instructions  and  touched  the 
wires,"  and  thereby  a  circuit  of  electricity 
was  formed  through  his  body,  which  shocked 
and  burned  him,  then,  whether  the  wires  were 
insulated  or  not.  the  jury  must  find  for  the  de- 
fendant A  criticism  might  be  made  of  this 
instruction  that  it  imports  that  Runyan 
rashly,  carelessly,  and  voluntarily  took  hold 
or  otherwise  touched  a  wire.  No  evidence  of 
such  contributory  negligence.  It  does  not 
appear  how  he  came  in  contact  with  the 
wire.  An  interrogatory,  .3,  asked  whether  he 
stepped  or  fell  on  it  or  caught  hold  of  it 
and  was  answered,  "Fell  on  the  wire."  If 
the  language  quoted  does  not  mean  to  con- 
vey the  idea  of  willful  negligence  by  volun- 
tary touching  of  the  wire,  then  this  binding 
Instruction  says  that  merely  because  he  had 
been  warned  not  to  touch  the  wire  his  mere 
contact  with  it  charged  him  with  contribu- 
tory negligence.  Suppose  that  while  close  to 
the  wire  in  working  or  passing  to  a  place  to 
work  he  fell  on  a  wire,  or  his  foot  caught  in 
trying  to  cross  over  the  wires,  or  in  any  way 
by  accident  he  came  in  contact  with  the 


wire;  would  this  exonerate  the  defendant 
for  failure  to  insulate  its  wires,  if  the  harm 
came  from  that?  Surely  not  Being  where 
he  was  lawfully  engaged  in  work,  using  or- 
dinary care,  this  accident  might  befall  him. 
Owner  of  electric  wires  stringing  them  over 
a  bridge  so  near  to  its  top  that  it  is  impos- 
sible to  make  repairs  on  the  bridge  without 
coming  in  contact  with  them  is  chargeable 
with  negligence.  A  workman  engaged  in  re- 
pairing a  bridge  over  which  electric  wires 
with  apparently  safe  insulation  are  strung, 
where  he  must  come  in  proximity  with  them 
in  performing  his  work,  has  right  to  assume 
that  contact  with  them  will  not  be  danger- 
ous. Perham  v.  Portland  Elec.  Co.,  33  Or. 
451,  53  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am. 
St  Rep.  730.  "An  electric  light  company  is 
bound  to  use  the  very  highest  degree  of 
care  practicable  to  avoid  injury  to  every  one 
who  may  be  lawfully  in  proximity  to  its 
wires,  and  liable  to  come  accidentally  or  oth- 
erwise in  contact  with  them."  Daltry  v. 
Media  E.  L.  Co.,  208  Pa.  403.  57  Aa  833. 
This  authority  allows  Runyan  to  do  work, 
though  in  proximity  to  the  wires,  and  leaves 
room  for  unfortunate  accident:  whereas  the 
instruction  does  not  allow  him  to  go  near 
them,  though  his  work  should  call  for  it 
and  leaves  no  allowance  for  accident  If 
such  be  law,  then  our  case  of  Thomas  v.  . 
Blec.  Co.,  54  W.  Vn.  .^5,  46  S.  E.  217,  Is  not 
sound.  Cases  cited  in  the  early  part  of  this 
opinion  show  that  workmen  on  roofs,  walls, 
and  bridges  are  not  held  guilty  of  contribu- 
tory negligence  where  there  is  no  gross  negli- 
gence. No.  6  is  substantially  the  same  as 
Instruction  1.  It  denies  Runyan  right  to  go 
near  the  wires  in  his  work,  and  would  debar 
action  even  for  mere  accident  though  Run- 
yan was  using  ordinary  care. 

No.  7  is  much  the  same.  It  is  binding,  and 
leaves  no  room  for  accident  Moreover,  it 
says  that  the  occurrence  raised  no  presump- 
tion of  negligence,  for  the  reason,  as  I  un- 
derstand, that  Runyan  had  knowledge  that 
the  wires  were  in  bad  condition.  I  do  not 
see  how  Runyan's  knowledge  would  do  away 
with  the  presumption  of  negligence  from  the 
occurrence  of  the  accident  Besides,  the  in- 
struction is  not  clear  in  import  I  think, 
also,  that  instructions  given  the  defendant 
presented  its  claim  fully  and  fairly  on  the 
subject  of  contributory  negligence. 

A  witness,  Alexander,  was  asked  if  he  knew 
whether  or  not  from  the  construction  *of  the 
bridge  in  painting  any  part  of  the  bridge  it 
would  be  necessary  to  touch  the  wires,  and 
the  question  was  not  allowed  to  be  answer- 
ed. Of  course.  It  might  not  be  necessary  to 
touch  the  wires  voluntarily.  The  question  is 
not  whether  it  would  be  necessary  to  paint 
near  the  wires,  but  to  touch  the  wires.  It 
would  be  necessary  to  paint  the  crossbeams 
near  the  wires,  and  in  so  doing  Runyan 
might  accidentally  touch  them.  And,  though 
not  necessary  to  paint  near  the  wires,  Run- 
yan had  right  to  pass  over  the  wires  walk- 
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lug  on  tbe  crossbeam  In  going  to  paint  else-  f 
where.  If  answered  as  desired,  it  would  not 
be  material.  Moreover,  It  Is  suflBiclent  to  say 
that  it  does  not  appear  what  answer  was  ex- 
pected, nor  can  we  say  with  certainty  from 
the  form  of  the  question. 

Therefore,  we  reverse  the  order  setting 
aside  the  verdict,  and  render  judgment  upon 
that  verdict  for  the  plaintifC 


(69  w.  Va.  isi) 

LITZ  et  aL  v.  LOWRY  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18, 1911.    Uehearing  Denied 

May  19,  1911.) 

(Syllabus  by  the  Court,) 
"L  Taxation  (§  848*)--FArLTJBB  to  List  Land 

— ^FOBFEITUBB. 

Land  omitted  from  the  land  books  for  the 
years  1865  to  1874,  inclusive,  was  forfeited,  for 
such  omission,  by  chapter  125  of  the  Acts  of 
18(>9,  inflicting  forfeiture  for  such  omission  for 
any  period  of  five  years,  either  prior  or  sub- 
sequent to  the  passage  of  said  act,  subject'  to 
certain  exceptions  therein  specified. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  16G4 ;   Dec.  Dig.  §  848.*] 

2.  Taxation  (§  855*)— I^ands  Forfeited  fob 
Omission  fbom  Land  Book— Acquisition. 

A  tract  of  Ian  J,  granted  in  1851,  sold  by 
the  grantee  by  title  bond,  occupied  by  the  ven- 
dee and  successive  assignees  of  his  until  1873, 
omitted  from  the  land  books  until  1875,  con- 
veyed by  one  of  such  assignees,  in  1873,  to  his 
assignee  and  successor  in  possession,  entered  up- 
on the  land  books  for  taxation  in  1875,  in  the 
name  of  the  grantee  in  the  deed  of  1873,  for- 
feited for  omission  from  the  land  books  from 
1865  to  1869.  was  subject  to  acquisition  by  said 
last-mentioned  assignee  and  those  claiming  un- 
der him  and  succeeding  him  in  possession,  by 
transfer  under  section  3  of  article  13  of  the 
Constitution  (Code  1906,  p.  Ixxxiv). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1672 ;    Dec  Dig.  §  855.*] 

3.  Taxation    (§    855*)— Acquisition— Lands 
Fobfeited  fob  Omission  fboh  Land  Book. 

Such  assignee's  deed  constituted  color  of 
title,  and  the  relation  of  privity  between  him 
and  the  vendor  did  not  preclude  him  from  ac- 
quiring title  under  said  section;  he  having 
been  under  no  duty  to  pay  the  taxes  for  the  year 
for  which  the  forfeiture  occurred,  and  being 
neither  an  heir  nor  devisee  of  any  person  or 
persons  for  whose  default  the  land  was  for- 
feited. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1672 ;    Dec.  Dig.  §  855.*] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  A.  Z.  Litz  and  others  against 
James  D.  Lowry  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
Armed. 

McGinnis  &  Hatcher,  File  &  File,  and 
Campbell,  Brown  ft  Davis,  for  plaintiffs  in 
error.  M.  O.  Litz,  J.  Lewis  Bumgardner, 
RitsE  ft  Bitz,  and  Sanders  ft  Crockett,  for  de- 
fendants in  error. 

POFFENBARGER,  J.  In  an  action  of 
ejectment  brought  by  A.  Z.  Litz  and  others 
against  James  D.  Lowry  and  James  H.  Gil- 


more,  trustees,  and  Joseph  Bolen,  in  the  cir- 
cuit court  of  Raleigh  county,  for  the  recov- 
ery of  a  small  tract  of  land  containing  about 
65  acres,  ,the  defendants  demurred  to  the  evi- 
dence of  the  plaintiffs,  and  the  court,  deem- 
ing the  evidence  sufficient  to  warrant  a  ver- 
dict, overruled  the  demurrer  and  rendered  a 
judgment  for  the  plaintiffs. 

The  case  is  peculiar,  in  this,  that  both  the 
plaintiffs  and  the  defendants  claim  under 
the  same  title.  Though  the  plaintiffs  set  up 
an  additional  claim  under  a  different  and 
strange  title,  their  principal  claim  is  under 
the  same  title  which  defendants  claim.  The 
history  of  that  title  is  as  follows:  About 
the  year  1849,  Christian  Cline  entered  upon 
the  land  in  controversy  and  had  a  survey 
thereof  made  with  intent  to  obtain  a  patent 
for  it  The  patent  was  issued  August  1, 
1851.  Before  he  obtained  the  patent,  Cline 
sold  the  land  to  Anos  Walker  and  gave  him 
a  title  bond  therefor.  Walker  sold  it  to  Sire 
Meadows,  who  moved  on  the  land  when  Cline 
left  it  He  sold  it  and  transferred  the  pos- 
session to  Peter  Meadows,  who  sold  it  to 
Alias  Read.  Read  sold  to  John  H.  Smith. 
In  all  these  instances  the  title  t)ond  was  as- 
signed. On  the  3d  day  of  April,  1875,  John 
H.  Smith  sold  the  land  to  William  Smith  and 
executed  to  him  a  deed  purporting  to  convey 
it  He  also  left  the  title  bond  with  him. 
William  Smith  conveyed  it  to  John  A.  Smith 
in  the  year  1883.  John  A.  Smith  conveyed 
it  to  John  A.  Cadle  December  13, 1884.  Cadle 
and  others  conveyed  it  to  Litz  and  others 
December  16,  1890.  Though  the  fact  is 
questioned,  this  land  was  occupied  and  por- 
tions of  it  Inclosed  and  cultivated  successive- 
ly, by  the  parties  just  named,  from  a  time 
prior  to  April,  1875,  until  after  the  year 
1890.  The  house  on  the  land  burned  down 
at  a  date  not  fixed  definitely  by  the  evidence ; 
but  John  A.  Cadle  testifies  positively  that  he 
occupied  the  house  and  held  possession  of  the 
land  for  Litz  for  a  period  of  two  years  aft- 
er he  had  conveyed  it  to  him.  The  land  ap- 
pears on  the  land  books  for  the  first  time  in 
the  year  1876.  It  seems  to  be  admitted  that 
prior  to  that  year,  it  never  had  <been  entered 
for  taxation,  and  that  no  taxes  had  been 
paid  thereon.  Christian  Cline,  in  whom  the 
legal  title  was  vested  by  the  patent  issued 
in  1851,  never  conveyed  the  land  to  any  of 
said  parties.  Moses  C.  Cline,  one  of  his 
heirs  at  law,  having  obtained  the  interests 
of  all  the  other  heirs,  conveyed  it  to  Lowry 
and  Gilmore,  by  deed  dated  March  29,  1907. 
These  grantees  placed  Bolen  on  the  land  as 
their  tenant  and  Litz  and  others  brought 
this  action. 

[1]  The  controlling  inquiry  is  whether  the 
plaintiffs'  claim  of  title,  by  forfeiture,  for 
nonentry  of  the  land  upon  the  land  books 
for  taxation,  and  transfer  of  the  forfeited 
title  to  them  by  operation  of  section  3  of 
article  13  of  the  Constitution,  is  well  founded. 


*For  other  casei  see  same  topic  sod  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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We  hare  already  said  this  land  was  neyer 
entered  upon  the  land  books  under  the  title 
of  Cllne  or  any  dalmant  under  that  title 
until  1875.  If  any  forfeiture  had  occurred 
prior  to  1863,  section  4  of  article  9  of  the 
Ck>n8titution  of  1863  released  it,  since  it 
released  *'all  lands  forfeited  for  the  failure 
of  the  owners  to  have  the  same  entered  on 
Che  land  books  of  the  proper  county  and  charg- 
ed with  the  taxes  chargeable  thereon  since 
the  year  1831,  where  the  tract  does  not  con- 
tain more  than  one  thousand  acres."  This 
tract  did  not  contain  1,000  acres.  An  act  of 
the  Legislature,  passed  on  the  24th  day  of 
February,  1866  (Acts  1866,  c  66)  released 
''all  persons  and  property,  either  real  or  per- 
sonal, from  all  liability  for  taxes  of  1861  to 
1864,  inclusive,  in  any  county  in  which  the 
same  had  not  been  assessed,  or,  having  been 
assessed,  the  assessment  had  not  been  re- 
turned to  the  auditor's  office.  In  this  act 
there  was  an  exception  of  lands  owned  by 
nonresidents.  By  section  7  of  chapter  125 
of  the  Acts  of  1869,  it  was  made  the  duty  of 
any  person  owning  any  real  estate  to  cause 
the  same  to  be  entered  upon  the  land  books 
and  charged  with  taxes,  for  the  year  1832, 
or  any  year  thereafter,  before  or  after  the 
date  of  the  passage  of  that  act,  not  released, 
paid  or  in  any  manner  discharged.  It  then 
provided  that  "when  any  person  owning  real 
estate  has  not,  or  shall  not  have  for  five  suc- 
cessive years,  been  charged  on  such  books 
with  taxes  on  such  real  estate,  the  same,  and 
all  the  title,  right  and  interest  of  the  owner, 
legal  and  equitable  thereto,  shall  without 
any  proceeding  be  absolutely  forfeited  to 
and  vested  in  this  state.  Provided,  however, 
that  such  owner  may  within  one  year  after 
the  passage  of  the  said  act  cause  such  real 
estate  to  be  charged  with  such  taxes,  charge- 
able for  any  such  years  heretofore,  and 
thereby  prevent  a  forfeiture  for  the  failure 
so  to  charge  tiie  taxes  for  such  years."  This 
statute  is  clearly  retroactive  to  and  includ- 
ing the  year  1865  as  to  all  lands,  as  well  as 
prospective.  It  says  there  shall  be  a  for- 
feiture when  any  person  owning  real  estate 
has  not,  or,  for  five  successive  years,  shall 
not  have,  been  charged  with  taxes.  The  pre- 
ceding clause  contains  an  exception  of  taxes 
previously  released.  Some  other  exceptions 
are  made  by  this  act;  but  this  case  does 
not  fall  within  any  of  them.  This  land  was 
not  entered  upon  the  land  books  at  any  time 
between  1865  and  1875,  a  period  of  more 
than  five  years.  Obviously,  therefore,  the 
title  was  forfeited  for  such  omission  by  the 
force  and  effect  of  this  statute. 

[2]  The  title  thus  forfeited  was  transfer- 
red to  and  vested  in  the  plalntifte  and  those 
under  whom  they  claim,  if  they  were  such 
persons  as  are  mentioned  as  eligible  trans- 
ferees'in  section  3  of  article  13  of  the  Con- 
stitution, and  had  complied  with  the  condi- 
tions found  in  either  of  the  three  clauses, 
creating  classes  of  transferees  for  the  pur- 
poses of  that  section.    Clearly  they  were  in 


possession  for  more  than  10  years  after  the 
forfeiture  occurred.  Their  possession  was 
actual  and  continuous.  That  forfeiture  ex- 
tinguished the  title  of  Christian  Cline.  His 
entire  interest  became  vested  in  the  state. 
If,  therefore,  the  Smiths,  Cadle,  and  Litz» 
being  in  the  actual  possession  of  the  land 
for  more  than  10  years,  and  paying  all  the 
taxes  thereon  as  they  did,  were  such  persons 
as  could  take  the  forfeited  title  by  transfer, 
it  clearly  vested  in  them.  The  first  clause 
of  said  section  says  the  forfeited  title  "shall 
be,  and  is  hereby  transferred  to,  and  vested 
in  any  person  (other  than  those  for  whose 
default  the  same  may  have  been  forfeited  or 
returned  delinquent,  their  heirs  or  devisees), 
for  so  much  thereof  as  such  person  has  or 
shall  have  had  actual  continuous  possession 
of,  under  color  or  claim  of  title  for  ten  years, 
and  who,  or  those  under  whom  he  claims, 
shall  have  paid  the  state  taxes  thereon  for 
any  five  years  during  such  possession." 

[3]  When  William  Smith  obtained  his  deed 
from  John  A.  Smith,  though  it  vested  no 
legal  title  in  him,  he  caused  the  land  to 
be  entered  upon  the  land  books  and  paid  the 
taxes  thereon.  All  of  his  successors  did  like- 
wise. Prior  to  the  acquisition -of  their  deeds, 
they  were  under  no  duty  to  pay  the  taxes  on 
this  land.  William  Smith,  the  first  grantee, 
had  been  under  no  such  duty.  The  forfeiture 
did  not  result  from  any  failure  of  duty  on 
their  part  They  paid  all  taxes  accruing  aft- 
er they  received  their  deeds.  They  were  re- 
mote assignees  of  Christian  Cllne,  but  not 
his  heirs  nor  devisees.  Hence  they  are  not 
excluded  by  the  exception.  The  alleged 
friendly  character  of  their  possession  up  to 
the  date  of  the  forfeiture  does  not  preclude 
them  from  taking  title  under  this  clause.  It 
does  not  require  open,  notorious,  exclusive, 
and  hostile  possession.  It  requires  only 
actual  and  continuous  possession.  After  the 
forfeiture  there  was  no  title  in  Christian 
Cline.  They  could  not  be  his  tenants,  nor 
could  they  hold  either  adversely  to  him  or  In 
subordinn.Aon  to  his  title  or  for  his  benefit 
All  of  his  previous  right  title,  and  interest 
in  and  to -the  land  became  vested  by  the 
forfeiture  in  the  state.  Upon  the  happening 
of  a  forfeiture,  the  statute  of  limitations 
ceases  to  run  between  adverse  claimants. 
The  forfeiture  produces  a  new  order  of 
things.  If,  before  the  forfeiture,  title  has 
been  acquired  by  adverse  possession,  the  state 
takes  the  title  forfeited  subject  to  the  new 
title  so  acquired;  but  if  there  is  only  one 
title  by  grant  and  that  Is  forf^ted,  and  no 
other  has  beea  acquired  by  adverse  posses- 
sion, the  title  vests  in  the  state  free  from 
all  claims,  and  the  statute  no  longer  runs 
as  between  the  parties.  **If,  at  the  time  of 
the  forfeiture  or  afterwards,  the  forfeiture 
is  declared  by  law  to  inure  to  the  benefit  of 
the  party  in  possession,  a  deed  subsequently 
made  by  the  commissioners  would  of  course 
pass  nothing  to  the  purchaser.    And  ao  if« 
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at  the  time  of  the  f6rfeitiire^  the  claimants  of 
the  title  80  forfeited  had  been  barred  of  their 
right  to  recover  by  the  long-continued  ad- 
versary possession  of  the  party  holding,  nn^ 
der  the  statute  of  limitations,  the  common- 
wealth wonld  only  take  the  title  in  the  same 
plight  and  condition  in  which  the  claimants 
held  it,  and  the  commissioners'  deed  would 
be  Inoperative  to  convey  to  the  purchaser 
any  otjier  or  better  right  to  recover.  But, 
if  the  party  in  possession  had  acquired  no 
such  rights  at  the  time  of  the  forfeiture, 
from  that  time  his  adversary  possession  and 
the  statute  of  limitations  must  cease  to  run 
as  against  the  commonwealth,  and  the  com- 
missioners' deed  would  pass  her  title  thus  ac^ 
gnlred  unaffected  by  the  continued  possession 
of  the  party  holding  with  whatever  claim  of 
title."  Smith  V.  Chapman,  10  6rat  (Va.)  464. 
Such  being  the  force  an^  effect  of  the  for- 
feiture, there  could  be  no  adverse  possession 
while  the  title  remained  in  the  state.  There 
was  no  outstanding  title  to  which  subsequent 
possession  could  be  adverse,  and  this  condi- 
tion continued  until  the  title  again  passed 
out  of  the  state  in  some  way.  To  obtain  a 
transfer  of  the  forfeited  title,  therefore.  It 
was  only  necessary  to  have  ''actual  and  con- 
tinuous'* possession  under  claim  or  color  of 
title  for  ten  years  and  pay  taxes  for  five. 
The  plaintiffs  and  those  under  whom  they 
claim  had  such  possession  under  color  of  title 
and  paid  the  taxes.  Hence  their  title  is 
dear. 

This  conclusion  renders  it  unnecessary  ei- 
ther to  inquire  whether  any  title  vested 
in  them  under  the  Welch  patent  upon  which 
also  they  rely,  or  to  determine  whether  the 
possession  under  the  title  bond,  or  under  the 
deed  from  John  H.  Smith  to  William  Smith 
and  subsequent  deeds  was  adverse  to  Chris- 
tian Cline  or  his  heirs,  questions  extensively 
discussed  in  the  briefs.  The  forfeiture  and 
transfer  gives  them  rather  an  academic  char- 
acter in  this  case. 

In  our  opinion,  the  judgment  Is  plainly 
right  and  will  be  aflSrmed.' 

BRANNON,  J.  I  concur  with  Judge  POF- 
TlSr^ARGER  that  the  plaintiffs  can  recov- 
er  on  title  derived  from  forfeiture.  But  the 
question  squarely  arises:  Are  they  entitled 
to  recover  on  title  derived  by  adversary  pos- 
session under  the  statute  of  limitations?  I 
am  clear  that  they  are.  I  have  always  been 
a  strong  advocate  of  a  liberal  application  of 
the  statute  of  limitations  in  land  matters. 
It  has  been  about  the  only  panacea  for  the 
ills  which  have  afflicted  for  100  years  all  the 
country  In  Virginia  and  West  Virginia  west 
of  the  Alleghany  Mountains  springing  from 
the  many  conflicting  grants,  sometimes  three 
or  four  deep,  on  the  same  land.  I  am  not 
satisfied  with  the  position  that  a  vendee  in 
actual  possession  under  an  executory  con- 
tract, after  he  has  paid  the  purchase  money 
and  is  entitled  to  a  deed,  still  holds  not  ad- 
versel>  to  his  vendor.    I  assert  that  it  ought 


to  be  the  law,  and  is,  that  such  possession  is 
adverse  to  the  vendor.  It  is  said  not  to  be  so 
in  Virginia  and  West  Virginia.  Not  so  under 
the  generality  of  expression  in  the  decisions ; 
but  I  do  not  find  any  actual  decision  pointedly 
so  holding.  True,  Judge  Snyder,  in  stating 
the  elements  of  adverse  possession  in  Core 
V.  Faupel,  24  W.  Va.  on  page  244,  did  say  so ; 
but  he  was  only  speaking  in  a  general  way, 
and  it  was  not  the  point  of  decision.  As  far 
back  as  Boone  v.  Chiles,  10  Pet.  177,  9  Ia  E3d. 
388,  it  was  held  that  such  possession  wa»  not 
held  in  privity  and  for  the  benefit  of  the 
vendor.  In  Jackson  v.  Kamp,  1  Oow.  (N.  Y.) 
605,  whilst  It  is  held  that  a  vendee  under  ex- 
ecutory contract  does  not  hold  adversely  to 
the  vendor,  yet  it  is  said  that  when  he  has 
performed  the  conditions  of  his  contract  his 
possession  is  hostile.  "After  performance  of 
a  contract  to  purchase  and  an  equitable  title 
to  a  deed  to  the  premises  acquired,  there  is 
no  good  reason  why  the  vendee's  possession 
may  not  become  adverse  to  his  vendor. 
Briggs  V.  Prosser,  14  Wend.  277.  Indeed,  an 
agreement  for  conveyance,  the  consideration 
being  paid,  has  been  held  to  be  tantamount 
to  a  deed  as  a  foundation  for  adverse  pos- 
session. La  Frombois  v.  Jackson,  8  Cow. 
[N.  Y.l  589  [18  Am.  Dec.  468];  Clapp  v.  Bro- 
magham,  9  Cow.  [N.  Y.]  630."  These  and* 
others  are  old  cases  cited  in  Tyler  on  BJectp 
ments,  878,  879,  884. 

I  find  in  1  Cyc.  1047,  this:  "While  the  law 
seems  to  be  otherwise  in  some  states,  the  de- 
cided weight  of  authority  is  to  the  effect 
that  a  vendee  of  land  in  possession  under  a 
contract  of  sale,  by  parol  or  In  writing,  holds 
adversely  to  the  vendor,  from  the  moment 
of  the  payment  or  performance  of  the  con- 
ditions of  the  contract;  and,  if  this  posses- 
sion is  continued  for  the  statutory  period, 
the  purchaser  acquires  title  by  statute  of 
limitations."  "After  payment  of  the  pur- 
chase money,  hotrever,  the  possession  is  pre- 
sumed to  be  antagonistic  to  the  vendor  be- 
cause all  duty  to  him  has  been  performed, 
and,  if  it  continues  for  the  necessary  period 
without  some  act  of  recognition  or  of  sub- 
ordination to  the  legal  estate  of  the  vendor, 
his  right  to  action  is  barred."  1  Am.  &  I3ng. 
Ency.  L.  801,  and  cases  cited.  See,  also,  1 
Cyc.  1046.  I  observe  in  the  very  late  work, 
2  Ency.  L.  &  P.  450,  the  following:  "After 
the  vendee  has  performed  the  conditions  of 
the  contract  or  bond  for  title  and  has  be- 
come entitled  to  a  conveyance,  it  Is  well  set- 
tled that  his  continued  possession  will  be 
deemed  adverse  to  the  vendor,  in  the  absence 
of  any  recognition  of  the  latter's  title."  A 
vast  array  of  authorities  is  thece  dted  for 
this  proposition.  Warvelle  on  Vendors,  f 
187,  after  stating  that  possession  by  a  ven- 
dee is  not  adverse  to  the  vendor,  adds:  **The 
full  payment  of  the  purchase  price,  however, 
removes  the  reason  for  the  rule;  and  hence, 
where  the  consideration  is  paid  and  the  own- 
er consents  that  the  purchaser  may  enter  and 
hold  the  land  as  his  own,  such  entry  and  poa- 
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session  cannot  be  deemed  subordinate  to  the 
title  of  tbe  vendor,  but  Is  adverse,  and  a 
practical  disseisin.  And  It  Is  Immaterial,  In 
a  case  of  the  kind,  whether  the  contract  be 
In  writing  or  by  parol,  for  the  vendee,  having 
discharged  all  pecuniary  duty  to  the  vendor, 
becomes  clothed  with  an  equity  which  ren- 
ders his  possession  antagonistic  both  to  the 
vendor  and  to  strangers.  If  such  possession 
Is  continued  for  the  statutory  period.  It  will 
form  a  complete  bar  to  the  vendor's  right  of 
entry  or  action."  To  Schafer  v.  Hanser,  111 
Mich.  622,  70  N.  W.  136,  35  L.  R.  A.  835,  66 
Am.  St  Rep.  403,  holding  that  possession  un- 
der a  parol  promise  of  a  gift  Is  adverse.  Is 
a  note  saying  that  "the  doctrine  almost  uni- 
versally accepted  now  Is  that  one  who  enters 
by  virtue  of  a  parol  gift,  claiming  as  owner, 
continues  for  the  statutory  period  in  open, 
exclusive,  adverse,  and  uninterrupted  pos- 
session thereby  acquires  perfect  title,'*  citing 
a  host  of  cases. 

I  therefore  hold  that  the  plaintiff,  without 
regard  to  the  deed  purporting  to  convey  the 
legal  title  from  John  H.  Smith  to  William 
Smith,  became  vested  with  legal  title  by  ad- 
versary possession  under  the  title  bond,  and, 
having  legal  title  acquired  by  adverse  pos- 
session under  the  statute,  was  entitled  on 
that  ground  to  recovery  In  this  action.  It  is 
the  law  almost  everywhere.  As  pertinent  to 
this  subject,  I  will  ask:  Where  Is  the  rea- 
-son  for  saying  that  a  vendee  who  has  paid 
his  purchase  money  and  Is  entitled  to  a  deed 
is  not  in  possession  adverse  to  the  vendor? 
What  interest  has  the  vendor  in  the  land? 
Whose  possession  is  it?  The  statute  (Code 
1906,  c  90,  f  20)  says  that  a  vendor  cannot 
at  law  recover  possession  from  his  vendee. 
This  makes  the  possession  that  of  the  vendee, 
not  of  the  vendor.  It  is  the  vendee's  ex- 
clusive possession.  One  In  possession  under 
a  title  bond  who  has  paid  the  purchase  mon- 
ey is  a  freeholder.  HelmondoUor's  Case,  4 
Grat  (Va.)  636;  Cunningham's  Case,  6  Grat 
(Va.)  695.  And  I  observe  to-day  for  the  first 
time  that  the  Supreme  Court  of  the  United 
States  away  back  in  1836  said  this:  "Equity 
makes  the  vendor  without  deed  a  trustee  to 
the  vendee,  for  the  conveyance  of  the  title; 
the  vendee  Is  a  trustee  for  the  payment  of 
the  purchase  money  and  the  performance  of 
the  terms  of  the  purchase.  But  a  vendee  is 
in  no  case  a  trustee  for  the  vendor,  as  to 
the  possession  of  the  property  sold;  the 
vendee  claims  and  holds  it  in  his  own  right 
for  his  own  benefit,  subject  to  no  right 
of  the  vendor,  save  the  terms  which  the  con- 
tract  imposes;  his  possession  is  therefore  ad- 
verse as  to  the  property,  but  friendly  as  to 
the  performance  of  the  conditions  of  the  pur- 
chase." Boone  v.  Chiles,  10  Pet  177,  9  L.  Ed. 
388.  With  much  more  force  can  we  say  so 
under  the  statute  which  I  have  mentioned. 
The  purchase  money  was  paid  in  this  case. 


It  occurs  to  me  to  be  a  very  refined  doctrine, 
very  technical,  that  in  this  case,  where  there 
was  a  possession  of  more  than  50  years,  the 
defendants  can  come  In  and  claim  this  land — 
a  peaceable  possession — from  which  the  law 
would  presume  a  deed.  Riffle  v.  Skinner,  67 
W.  Va.  75,  89,  67  S.  B.  1075,  and  many  cases 
cited.  The  title  of  the  plaintiffs  opght  to  be 
in  peace  after  so  great  a  stretch  of  time. 

Another  theory  touching  the  statute  of 
limitations:  I  Incline  to  the  opinion,  pretty 
decidedly  incline,  aside  from  possession  un- 
der the  title  bond,  that,  after  Smith  conveyed 
to  Smith  in  1873,  the  i>ossesslon  under  that 
deed  was  adverse  to  the  vendor  and  those 
claiming  under  him.  It  was  a  deed  purport- 
ing to  convey  the  legal  title,  and  did  not  pos- 
session under  it  give  notice  of  adverse  claim? 
It  so  strikes  me.  Point  6  in  Pickens  r. 
Stout  67  W.  Va.  .422,  68  S.  B.  354,  says 
that  if  one  tenant  in  common  by  executory 
contract  or  deed  conveying  title  sell  to  a 
stranger,  that  stranger  is  entitled  to  the 
benefit  of  adverse  possession  by  open,  notori- 
ous, and  exclusive  possession.  Surely  as 
much  so  where  one  holding  under  a  title 
bond  makes  a  deed  purporting  to  convey 
legal  title.  Smith  and  those  under  him  have 
been  in  such  possession  under  that  deed  29 
years.  Why  have  they  not  good  title  under 
that  deed  by  adverse  possession?  The  stat- 
ute runs  against  the  state  under  Code  1906, 
c.  35,  i  20. 

(09  W.  Va.  34) 

BDINGER  V.  SOUTHERN  OIL  00.  et  mL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1911.     Rehearing  Denied 

May  17, 1911.) 

(SyUdbu$  hy  the  Court.) 

1.  Mines   and   Minerals   (S  99*) —  Mining 

PaBTNBRSHIP— POWEBS    OF   PABTNEBS   OWN- 
ING Majority-  Intebbst. 

Mining  partners,  owning  the  majority  in- 
terest, and  con  trolling  the  operations  on  a  min- 
ing lease,  have  no  right,  without  their  consent, 
to  sell  aod  convey  the  interest  of  their  co-part- 
ners, or  co-lessees,  in  the  lease,  or  in  the  pn^act 
thereof. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Dec.  Dig.  {  99.*] 

2.  Mines  and    Minerals   (S  99*)  — Mining 
Partnership— Accounting. 

But  if  such  managing  partners,  on  obtain- 
ing a  gas  well,  in  good  faith,  and  for  the  benefit 
of  all  concerned,  and  for  the  purpose  of  obtain- 
ing a  test  of  the  caliber  and  persistency  of  snch 
well,  make  a  temporary  agreement  with  a  local 
gas  company,  to  connect  with  the  well,  and  take 
and  commingle  the  gas  therefrom  with  gas  from 
other  wells  and  to  sell  the  same  to  Its  customers, 
at  a  monthly  rental  deemed  reasonable  by  them, 
such  managing  and  controlling  partners  having 
no  interest  in  the  said  ^s  company,  or  in  the 
profits  to  be  derived  by  it  from  the  sale  of  sadi 
gas,  should  not,  in  accounting  with  their  co- 
partners for  the  gas  used  by  them  from  such 
gas  well,  be  chargeable  with  the  price  which 
such  gas  company  received,  or  the  value  thereof 
at  the  point  of  delivery  to  its  customers,  but 
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only  for  what  it  actuaUy  and  in  good  faith  re- 
ceived from  the  gaa  company  therefor,  and  the 
value  of  any  gas  used  by  them  elsewheret  the 
rules  obtaining  in  general  partnerships  being 
properly  applicable  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  §  99.*] 

Appeal  from  Circuit  Ck)urt,  Harrison 
Gounty. 

Bill  by  Henry  H.  Edinger  against  the 
Southern  Oil  Company  and  others.  From  the 
decree,  the  mentioned  defendant  appeals.  Re- 
versed and  rendered. 

John  Bassel,  Charles  N.  Kimball,  and  Eu- 
gene Mackey,  for  appellant.  Davis  &  Davis, 
for  appellee. 

MILLER,  J.  Originally  plaintifTs  right  to 
the  relief  prayed  for,  or  to  any  relief,  was 
put^  in  issue  by  the  pleadings  and  proofs; 
hut' on  this  appeal  it  is  conceded  that  by  de- 
cree of  April  30, 1907,  these  rights  were  final- 
ly adjudicated,  and  that  the  questions  here 
presented  must  be  governed  by  the  principles 
of  that  decree.  Thereby  it  was  adjudged  and 
decreed  that  plaintiff  **is  the  owner  of  an 
equal  one-eighth  part  of  the  working  interest 
in  and  to  all  the  gas  or  oil  produced  from 
the  premises  in  the  bill  described,  and  as 
such  is  entitled  to  an  accounting  from"  the 
defendants,  Southern  Oil  Company,  and  Re- 
serve Gas  Company,  "for  any  and  all  gas 
used  therefrom  by  them  or  either  of  them" ; 
and  the  cause  was  thereby  also  referred  to  a 
conm:iis8loner  to  state  such  an  account  ac- 
cording to  direction  given  and  to  report  the 
same  to  the  court 

This  appeal  is  from  the  final  decree  below, 
on  said  report,  and  the  several  exceptions  of 
the  parties  thereto,  pronounced  on  October 
29,  1909,  whereby  said  report  was  modified 
and  reformed  in  certain  particulars,  and 
thereon  as  so  modified  and  reformed,  it  was 
adjudged  and  decreed  ''that  the  total  value 
of  the  gas  marketed  from  the  well  in  con* 
troversy  during  the  period  in  suit  was  $104,- 
733.75 ;  that  the  cost  of  such  marketing  was 
$8,500.00;  that  the  plaintiff  Edinger  is  en- 
titled in  this  suit  to  recover  a  sum  equal  to 
one-eighth  of  the  net  value  of  the  gas  so  mar- 
keted; that  he  is  likewise  chargeable  with 
$728.60,  being  his  proportionate  share  or 
rentals  paid,  and  that  there  is  accordingly 
due  to  said  Edinger  from  the  defendant 
Southern  Oil  Company,  as  of  the  1st  day  of 
June,  1902,  the  sum  of  $11300.62";  and 
whereby  it  was  accordingly  further  "ad- 
judged, ordered  and  decreed  that  the  defend- 
ant Southern  Oil  Company  do  pay  to  the 
plaintiff  the  sum  of  $16,269.07,  with  interest 
thereon  from  the  date  of  this  decree  until 
paid  and  the  costs  of  this  suit." 

The  gas  in  controversy  was  the  product  of 
a  well  on  the  Thomas  Thompson  land,  in 
Harrison  County,  under  a  lease  to  the  South- 
em  Oil  Company,  obtained  June  6,  1899,  but 
which  the  decree  of  April  30,  1907,  held  sub- 
ject to  the  prior  contract  between  the  oil 


company  and  plaintiff  relating  to  other  leas- 
es and  the  operation  thereof  by  said  company, 
dated  June  2,  1899. 

The  parties  to  said  contract,  as  clearly  ap- 
pears from  its  terms,  contemplated  only  the 
discovery  of  oil  and  operations  of  the  leases 
therefor.  Wherefore  the  special  provisions 
mentioning  oil.  But  gas,  and  not  oil,  was 
found  in  the  Thompson  well,  the  first  drilled, 
and  the  one  in  controversy.  It  is  urged,  how- 
ever, and  correctly  no  doubt,  that  the  provi- 
sions of  the  contract  apply  also  to  gas.  It  is 
true  as  argued  that  no  provision  is  found 
specifically  providing  that  the  Southern  Oil 
Company  shall  have  power  to  market  the  oil. 
The  contract  does  specifically  provide,  how- 
ever, that  the  oil  company  shall  control  the 
operations  and  management  of  the  prox>erty, 
and  that  in  the  event,  the  oil  company,  aft- 
er drilling  the  first  two  wells,  in  order  to 
protect  the  leases,  shall  be  required  to  put 
down  wells  faster  than  plaintiff  can  pay  for 
his  share  of  the  cost  thereof,  the  oil  company 
agrees  to  carry  the  cost  thereof,  for  plain- 
tiff, **the  same  to  be  paid  for  out  of  the  pro- 
duction, which  would  be  coming  and  payable 
or  deliverable  to  the  interest  of  said  Edinger 
until  such  time  as  the  amount  of  oil  or  its 
value  shall  equal  the  liability  of  said  Ed- 
inger for  the  cost  of  his  interest  so  carried.*' 
And  the  first  condition  of  the  contract  is: 
**That  the  said  Southern  Oil  Company,  in 
developing  said  leases,  or  any  of  them  for  oil, 
shall  ab  to  the  first  two  wells  that  may  be 
put  down  upon  any  one  of  said  leases,  or  one 
well  on  each  lease  of  any  two,  shall  carry  a 
working  interest  therein  to  the  extent  of 
one-eighth  undivided  to  the  said  H.  H.  E)d- 
inger  free  of  compensation  or  cost  to  him 
whatever,  with  the  right  to  him  to  take  and 
receive  one-eighth  of  the  net  production  of 
said  well  or  wells  not  exceeding  two  as  afore- 
said, other  than  the  actual  one-eighth  cost  of 
operating  said  wells  after  they  are  bored  to 
the  producing  sand,  and  producing  sand  for 
the  purpose  of  said  well  unless  oil  is  ob- 
tained at  a  lesser  depth  shall  be  bored  to 
what  is  known  in  that  territory  as  the  fifth 
sand."  This  provision  clearly  contemplates 
the  production  of  oil  only.  So  little  was  gas 
or  the  production  thereof  thought  of  that  it 
is  not  mentioned  In  the  contract  and  no  pro- 
vision made  for  disposing  of  it,  if  it  should 
be  found. 

Shortly  after  bringing  in  this  gas  well  on 
the  Thompson  farm,  in  1900,  and  after  test- 
ing it  for  oil  at  a  still  greater  depth,  on 
the  request  or  demand  of  plaintiff  without 
success,  the  Southern  Oil  Company,  as  the 
uncontradicted  evidence  shows,  in  order  to 
get  a  test  of  the  capacity  and  persistency  of 
the  well,  and  without  other  means  of  doing 
so,  agreed  with  the  Flaggy  Meadow  Oas 
Company,  a  small  company,  owning  some  for- 
ty miles  of  pipe,  engaged  in  supplying  gas 
locally  to  local  drillers  and  operators  in  the 
oil  field,  that  it  might  hitch  on  to  the  Thomp- 
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son  well,  and  temporarily  use  the  gas  there- 
front  The  result  was  a  temporary  agree- 
ment between  the  oil  company,  and  the  gas 
company,  by  which  the  latter  company  was 
to  i>ay  the  former  for  the  use  of  the  gas 
used  and  to  be  used,  one  hundred  dollars  per 
month  while  it  remained  connected  with  the 
well,  and  to  furnish  the  oil  company  with 
free  gas  to  drill  wells  on  the  Smith  farm. 
This  agreement  continued  in  force  from  Feb- 
ruary 2,  1900.  to  February  18,  1902,  covering 
the  period  from  the  time  the  gas  company 
first  began  to  take  gas  until  it  was  cut  off 
on  the  latter  date,  a  period  of  two  years  and 
sixteen  days.  During  that  time  the  gas  from 
the  Thompson  well  was  run  Into  the  pipe 
line  with  gas  from  numerous  other  wells 
owned  or  controlled  by  the  gas  company  and 
In  which  the  oil  company  had  no  interest 
whatever.  The  value  of  the  gas  used  by  the 
oil  company  on  the  Smith  farm  is  proven  to 
have  been  $1,200.00,  and  a  little  gas  sold  by 
the  oil  company  after  February  18,  1902,  to 
Phoenix  and  O'Gara,  is  proven  to  have 
brought  $700.00.  For  all  the  gas  sold  and  so 
used  by  the  oil  company  it  realized  for  the 
gas  sold  the  Flaggy  Meadow  Gas  Company, 
$2,500.00 ;  used  on  the  Smith  farm,  $1,200.00, 
and  sold  to  Phcenix  and  O'Gara,  $700.00, 
total  $4,400.00. 

It  is  evident  from  the  record  that  Bding- 
er  knew  from  the  beginning  of  the  agree- 
ment with  the  Flaggy  Meadow  Gas  Company, 
and  made  no  objection  thereto.  There  is 
some  evidence  that  some  time  during  the 
summer  after  the  agreement  was  made  he 
made  some  complaint  to  Mowris,  in  charge 
for  the  oil  company,  that  he  was  not  receiv- 
ing his  part  of  the  receipts  from  the  well, 
evidently  referring  to  the  oil  company's  re- 
ceipts, for  the  oil  company  had  no  interest  In 
the  gas  company,  or  in  its  receipts,  and  there 
Is  no  evidence  that  Eidinger  pretended  at 
that  time  to  have  any  Interest  in  the  gas  com- 
pany's receipts,  or  that  he  made  demand  upon 
it  therefor.  It  was  not  until  after  the  gas 
company  cut  loose  from  the  well  in  Feb- 
ruary, 1902,  that  Edinger  began  making  his 
demands  on  the  oil  company  for  a  share  of 
the  amount  realized  by  the  gas  company, 
from  the  sale  of  the  gas  to  its  customers,  re- 
sulting finally  in  the  institution  of  this  suit, 
and  the  decree  of  April  30,  1907. 

The  Southern  Oil  Company  does  not  deny 
its  liability  under  said  decree  to  account  to 
Edinger  for  the  gas  used  by  it  from  said 
Thompson  well  or  the  amount  realized  by  it 
from  the  sale  thereof  to  the  gas  company  and 
others,  aggregating  said  sum  of  $4,400.00,  but 
Edinger  claims  and  the  court  below  has  de- 
creed to  him  an  amount  equal  to  one  eighth 
of  the  value  of  2,056,675,113  cubic  feet,  es- 
timated production  from  the  well  during  the 
period  covered  by  the  contract  with  the  gas 
company,  at  five  cents  per  one  thousand  cubic 
feet,  and  a  like  one  eighth  interest  in  the 
value  of  the  gas  used  by  the  oil  company  on 
the  Smith  farm,  and  the  amount  sold  Phoenix 


and  O'Gara,  less  $728.00,  tMilance  due  the  oil 
company  from  Edinger  for  rentals  paid  for 
him  on  said  leases. 

The  numerous  exceptions  to  the  commis- 
sioner's report  and  the  several  assignments  of 
error  present  for  our  decision  on  this  ap- 
peal, the  single  question,  what  is  the  correct 
basis  of  settlement  between  the  parties  under 
the  decree  of  April  30,  1907,  and  the  law  of 
the  contract  governing  them.  Appellant  of 
course  contended  that  the  settlement  should 
be  made  upon  the  rules  and  principles  gov- 
erning mining  partnerships.  It  claims  that 
owning  the  majority  interest  in  the  Thomp- 
son well  it  had  the  legal  right  to  make  the 
agreement  with  the  gas  company,  and  tem- 
porarily dispose  of  the  gas  as  it  did,  and 
should  account  to  Edinger  only  for  what  it 
actually  realized  from  the  gas  company, 
and  which  it  used,  and  what  it  afterwards 
sold  to  others.  On  the  other  hand  Edinger 
contends,  and  the  court  so  decreed,  that  the 
oil  company  should  account  to  him,  for  the 
one-eighth  of  the  net  amount  which  the 
gas  company  realized  for  the  gas  marketed 
through  its  pipe  lines,  on  the  principle  that 
the  oil  company  was  a  wrong  doer,  in  so 
disposing  of  the  gas  without  Edinger's  con- 
sent, and  In  allowing  the  gas  company  to 
confuse  the  gas  from  the  Thompson  well  with 
gas  from  other  weUs,  and  to  sell  it  without 
keeping  any  account  of  the  production,  and 
that  whether  the  oil  company  be  treated  as 
mining  partner  of  Eidinger,  with  controlling 
Interest,  or  as  co-tenant.  Its  liability  is  the 
same,  the  rights  and  powers  of  a  mining  part- 
ner only  authorizing  him  "to  do  what  may  be 
necessary  and  proper  for  carrying  on  the 
business,  and  control  the^  work,  in  case  all 
cannot  agree^  provided  the  exercise  of  such 
power  is  necessary  and  proper  for  carrjrlng 
on  the  enterprise  for  the  benefit  of  all  con- 
cerned." The  oil  company  does  not  contro- 
vert the  latter  proposition,  and  as  applicable 
here,  except  in  so  far  as  its  authority  may 
have  been  enlarged  by  special  contract.  The 
proposition  stated  is  the  law  of  mining  part- 
ner8hli)s  as  declared  by  this  court  in  Childers 
V.  Neely,  47  W.  Va.  74,  34  S.  E.  828,  49  Lw 
R,  A.  468,  81  Am.  St.  Rep.  777;  Blackmarr 
V.  WilHamson,  67  W.  Va.  252,  50  S.  E.  254; 
Kirchner  v.  Smith,  61  W.  Va.  444,  58  S.  E. 
614;  Greenlee  v.  Steelsmith,  64  W.  Va.  353, 
62  8.  E.  459,  all  In  consonance  with  many 
decisions  of  other  states,  and  the  leading 
text-books  on  the  subject,  and  cited  and  re- 
lied on  in  the  briefs  of  counsel. 

At  once  we  realize  we  have  for  decision 
a  very  close  case,  on  the  question  of  power 
to  sell  the  gas.  We  give  no  force,  however, 
to  the  theories  of  counsel  for  Edinger,  of 
fraud  or  Intentional  wrong  doing  on  the  part 
of  the  oil  company,  or  of  any  of  its  officers, 
in  disposing  of  the  gas  to  the  gas  company. 
None  of  them  had  the  slightest  interest  In 
the  gas  company,  or  the  profits  realized  by  It 
from  marketing  the  gas.  They  had  seven- 
eighths,  Edinger  but  oue-elgUth  interest  to 
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conserve  and  protect.  The  officers  of  tlie 
oil  company  appear  to  have  been  successful 
and  experienced  operators.  They  evidently 
did  what  they  thought  they  had  the  right 
to  do  and  what  they  thought  was  for  the 
benefit  of  all  concerned,  else  they  would  have 
been  voluntarily  sacrificing  their  own  large 
interests  along  with  those  of  Edinger,  which 
is  inconceivable  Then  there  is  strong  evi- 
dence that  Edinger  agreed  with  Bamsdall, 
in  the  presence  of  Mowris,  to  release  to  the 
oil  company  his  interest  in  the  gas  as  a 
consideration  for  drilling  the  Thompson  well 
deeper.  Their  evidence  of  this  fact,  and  the 
evidence  of  other  witnesses  of  Edinger's  sub- 
sequent admissions,  we  think,  would  un- 
doubtedly have  prevailed  over  Edinger's  de- 
nials, if  Bamsdall  for  the  oil  company,  by 
mistake,  he  says,  had  not  in  December,  1902, 
in  transferring  to  Edinger  his  interest  in 
the  Thompson  well,  omitted  to  reserve  the 
gas  rights. 

[1]  We  entirely  agree  with  the  learned 
counsel  for  E3dinger  that  the  rights  of  min- 
ing partners  partake  so  nearly  of  the  rights 
of  cotenants  that  the  majority  interest,  in 
case  of  disagreement,  would  have  no  right  to 
sell  and  convey  away  the  interest  of  a  mi- 
nority holder  in  a  mining  lease.  Our  deci- 
sions and  the  law  on  that  subject  would  de- 
ny such  authority.  And  we  entirely  agree 
with  counsel,  and  with  Stone  v.  Marshall 
Oil  Co.,  208  Pa.  85,  57  Atl.  183,  65  L.  R.  A. 
219,  101  Am.  St  Rep.  904,  and  Mining  Ck>. 
V.  Mining  Co..  U  Colo.  223,  17  Pac.  760,  7 
Am.  St  Rep.  232,  cited  and  relied  on  by  them, 
that  if  an  assignee  of  an  oil  lease,  or  a 
mining  partner,  in  order  to  avoid  accounting 
with  his  assignor,  or  with  his  partner,  fraud- 
ulently commingles  the  gas  product  of  a  joint 
well  with  the  product  of  other  wells,  with- 
out keeping  account,  or  any  record  of  the 
amount  produced,  from  the  joint  well,  he 
should  be  compelled,  on  the  principles  ap- 
plicable in  case  of  fraudulent  confusion  of 
goods,  to  account  for  the  proportionate  part 
of  the  whole  amount  of  the  gas  produced  and 
sold,  called  for  by  the  contract. 

In  Stone  v.  Marshall,  the  owners  of  a  lease, 
sublet  a  part  of  the  leased  premises  to  the 
Marshall  Oil  Company,  with  right  to  drill 
and  operate  for  oil  and  gas  for  one  year  and 
as  much  longer  as  oil  and  ^as  should  be 
found  in  paying  quantities,  the  oil  company 
covenanting  to  drill  four  wells  within  the 
time  stipulated.  The  stipulation  of  the  as- 
signment relating  to  the  gas  was :  "It  is  also 
agreed  that  in  case  gas  shall  be  discovered 
and  conducted  off  the  premises  for  use  or 
sale,  the  said  parties  of  the  first  part  in  the 
proportionate  interests  aforesaid,  shall  re- 
ceive one-fourth  of  the  profits  thereof  above 
cost  bonus  of  $700.00  to  the  original  lessor.** 
This  assignment  was  duly  admitted  to  rec- 
ord, and  notice  thereby  given  to  the  world  of 
its  provisions;  binding  all  subsequent  pur- 
chasers. The  Marshall  Oil  Company  drilling 
one  well,  a  very  strong  gas  well.    It  did  not 


utilize  the  gas  but  sold  it  to  the  Washing- 
ton Oil  Company,  another  defendant  There- 
after it  induced  the  original  lessor  to  exe- 
cute a  new  lease  covering  his  whole  farm,  and 
by  it  and  subsequent  agreements  to  reduce 
the  annual  rent  for  gas  wells  first  to  $600.00, 
then  to  $600.00,  and  then  subleased  an  ad- 
ditional portion  of  the  farm  to  the  Washing- 
ton Oil  Company.  The  latter  company  there- 
after transferred  the  gas  to  the  Taylorstown 
Natural  Qas  Company,  practically  a  selling 
company  for  it  Later  the  Marshall  Oil  Com- 
pany and  the  Washington  Oil  Company  drill- 
ed other  wells  on  the  leased  premises,  and 
got  gas  which  they  turned  into  a  common 
pipe  line,  with  the  gas  from  the  first  well 
and  sold  and  delivered  it  to  pipe  line  cu»- 
tomers  and  refused  to  account  to  the  as- 
signors of  the  Washington  Oil  Company,  ac- 
cording to  the  contract  of  that  company  with 
them.  This  was  a  plain  case  for  the  applica- 
tion of  the  principle,  enunciated  by  the  court, 
based  on  fraud  and  the  fraudulent  confu- 
sion of  the  goods,  so  as  to  deprive  plaintifliEi 
of  their  rights.  But  it  does  not  seem  to  us 
'we  have  any  such  a  case  presented  here.  The 
case  dted  was  originally  before  the  Supreme 
Court  of  Pennsylvania,  in  1898,  and  is  re- 
ported in  188  Pa.  602, 41  AU.  748,  1119.  The 
principles  governing  it  were  then  adjudicat- 
ed. Referring  to  the  provision  of  the  con- 
tract reserving  a  part  of  the  oil  and  the  cove- 
nant above  quoted,  providing  for  a  propor- 
tionate share  of  the  profits  realized  from  the 
sale  of  the  gas  the  court  says,  that  this  pro- 
vision was  the  "foundation  of  the  suit"  And 
it  is  said  of  the  assignment  of  the  plaintiffs, 
to  the  Marshall  Oil  Company,  c(Mitainlng  the 
said  provisions:  "It  is  a  sub-sublease,  and 
as  such  subject  to  all  the  covenants  of  the 
original  lease,**  and  that  the  covenants  there- 
in were  covenants  running  with  the  land, 
binding  defendants. 

[2]  In  the  case  at  bar  we  have  no  such 
conditions.  There  is  not  a  particle  of  evi- 
dence connecting  the  Southern  Oil  Company 
in  interest  with  the  gas  company,  except  only 
in  the  matter  of  furnishing  gas  for  drilling 
on  the  Smith  farm.  But  no  fraud  was  in- 
tended in  this.  Besides  the  oil  company  ad- 
mits its  liability  therefor  and  has  been  charg- 
ed with  the  value  of  that  gas.  The  sale  to 
the  gas  company  was  not  Intended  to  de- 
fraud plaintiff  in  any  way,  but  done  for  the 
purposes  already  noted.  The  ■  oil  company 
had  no  gas  lines,  or  means  of  marketing  tht 
gas.  The  gas  company  was  a  small  local 
concern,  and  so  far  as  the  evidence  shows 
the  only  customer  to  whom  the  gas  could  be 
sold,  or  who  could  make  the  tests  desired. 
The  evidence  shows,  however,  that  its  small 
plant  had  involved  an  investment  of.$50,- 
000.00.  The  only  way  those  interested  had 
of  marketing  the  gas,  as  conditions  then  ex- 
isted, was  to  either  build  a  pipe  line  or  to 
sell  the  gas  well  as  a  whole.  The  managing 
partners  thought  no  doubt  that  by  making  a 
test  of  the  well,  was  the  way  of.  obtaining 
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a  purchaser;  and  in  tbe  Interest  of  all  con- 
cerned, adopted  the  method  complained  of. 
We  think  this  was  within  the  power  covered 
by  the  contract,  if  not  by  the  general  law 
controlling  mining  partners.  There  is  no  evi- 
dence showing  that  a  better  bargain  could 
have  been  made.  If  defendant's  act  was 
wrongful  and  fraudulent  it  was  wrong  and 
fraud  working  no  real  wrong  to  him,  but 
hurtful  in  a  degree  unheard  of  to  the 
oil  company,  if  we  should  allow  the  decree 
in  Edinger's  favor  to  stand  against  it  This 
we  cannot  consent  to  do.  The  amount  of  this 
decree,  according  to  the  evidence,  is  twice  as 
much  as  the  whole  interest  in  such  a  gas 
well  could  then  have  been  sold  for,  as  con- 
ditions then  were,  or  even  now  are.  The 
majority  had  rights  to  protect  as  well  as 
Edinger.  As  was  said  in  Stone  v.  Marshall 
Oil  company,  supra.  A  share  of  the  gas 
could  not  like  oil  be  delivered  in  specie  at 
the  well,  or  elsewhere,  the  only  way  of  shar- 
ing it,  being  in  the  proceeds  of  the  sale.  We 
think  the  oil  company  had  the  power  to  make 
suitable  tests,  and  that  the  contract  with  the 
gas  company  was  reasonably  within  their 
power. 

Conceding  that  the  oil  company  may  not 
have  acted  with  the  best  Judgment  in  mak- 
ing the  contract  with  the  gas  company,  we 
think  the  law  applicable  to  general  part- 
nerships, applicable  to  the  facts  in  this  case. 
That  law  is  that  good  faith  obtaining,  the 
interests  of  the  majority  shall  not  be  ren- 
dered liable  for  improvident  contracts.  Loss 
due  merely  to  lack  of  discretion  or  Judgment, 
not  amounting  to  negligence  or  bad  faith, 
will  not  put  the  loss  all  upon  the  interests 
of  those  responsible  therefor.  In  such  cases 
it  must  fall  on  all  the  partners  as  a  ilrm. 
This  doctrine  is  fully  supported  by  numerous 
authorities  cited  and  relied  on  by  counsel 
for  appellants.  22  Am.  &  Eng.  Ency.  Law, 
128 ;  Snell  v.  De  Land,  186  111.  533,  27  N.  E. 
183;  Bank  v.  Gardner,  104  Iowa,  176,  73 
N.  W.  591;  Charlton  ▼.  Sloan.  76  Iowa,  288, 
41  N.  W.  303;  Caldwell  v.  Lelber,  7  Paige 
(N.  T.)  488;  Peters  v.  Mc Williams,  78  Va. 
567. 

Our  conclusion,  already  indicated,  is  that 
the  decree  below  is  erroneous;  is  based  on 
wrong  principles,  and  should  be  reversed,  set 
aside  and  annulled ;  that  in  settlement  with 
Edinger  appellant  Southern  Oil  Company 
should  be  charged  with  $550.00,  an  eighth 
part  of  $4,400.00,  the  gross  amount  realized 
by  it  from  the  sale  of  gas  to  the  gas  com- 
pany, and  other  gas  used  or  sold  by  it,  and 
credited  with  the  balance  due-  it  from  Ed- 
inger, $728.60,  leaving  a  balance  in  its  fa- 
vor of  $178.60,  for  which  it  should  have  a 
decree  against  Edinger,  with  its  costs  incur- 
red in  this  court  A  decree  will  be  entered 
here  in  accordance  with  this  finding. 

BRANNON,  J.,  absent. 
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1.  Bankbuptcy  (I  20*)  —  JuBiSDicnoif  or 
State  Court. 

A  state  court  of  competent  jurisdiction 
may  enforce  actionable  rights  under  tbe  federal 
bankruptcy  law,  as  well  as  may  a  federal  court 
that  also  has  jurisdiction  in  the  premises. 

[Bid.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  20.*] 

2.  Bankbuptcy  (I  166*)— "Pbefebenob/* 

Payments  of  money  by  a  bankrupt  to  cred- 
itors, enabling  them  to  obtain  a  greater  per- 
centage of  their  debts  than  other  creditors  of 
the  same  class,  made  within  four  months  prior 
to  the  filing  of  the  bankruptcy  petition,  consti- 
tute illegal  and  voidable  preferences  under  the 
federal  bankruptcy  act.  if  the  creditors  receiving 
the  payments  nave  reasonable  cause  to  believe 
that  preferences  are  thereby  intended. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  166.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5498,  5409;   voL  8,  p.  7759.] 

3.  Bankbuptcy  (§  295*)— Tbusteb—Right  to 
Sue  in  State  Coubt— Recovebt  o»  Pbef- 

EBENCES. 

A  trustee  in  bankruptcy  may  sue  in  the 
courts  of  this  state  to  recover  money  preferen- 
tially paid  by  a  bankrupt  to  creditors  contrary 
to  the  federal  bankruptcy  law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  296.*] 

4.  Bankbuptct  (§  295*)— Recovebt  of  Pbef- 
EBENCEs— Actions  in  State  Coubt  — Pbo- 

CEDURE. 

When  a  trustee  in  bankruptcy  resorts  to 
the  state  court  to  recover  money  preferentially 

Said  contrary  to  the  bankruptcy  law,  the  juris- 
iction  and  practice  are  governed  by  the  law  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  295.*] 

6.  Equity  (§  46*)— Jubisdiction  —  Adequate 

Remedy  at  Law. 

Equity  does  not  have  jurisdiction  of  cases 
in  which  the  plaintiff  has  a  full,  complete,  and 
adequate  remedy  at  law,  unless  some  peculiar 
feature  of  the  case  comes  within  the  province  of 
a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  §§  151,  152,  157,  15&-163;  Dec. 
Dig.  §  40.*] 

0.  Bankbuptcy  (|  287*)— Recoveby  of  Pbef- 
ebential  Payments— right  to  Sub  in  Eq- 
uity. 

A  bill  in  equity  by  a  trustee  in  bankruptcy 
does  not  lie  to  recover  payments  constituting 
preferences,  when  no  ground  of  general  equity 
jurisdiction  is  alleged,  and  no  necessity  for  equi- 
table relief  is  shown.  The  case  is  one  for  an 
action  at  law  as  for  money  had  and  received. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  287.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  C.  W.  Maxwell,  trustee  In  bankrupt- 
cy, against  the  Davis  Trust  Company  and 
others.  A  demurrer  to  the  bill  was  sustain- 
ed, and  plaintiff  appeals.  Modified  and  af- 
firmed. 

James  A.  Bent,  for  appellant  Samuel  T. 
Spears  and  Talbott  ft  ^oover,  for  appellees. 
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ROBINSON,  J.  Plaintiff  Is  a  trustee  in 
bankruptcy.  Defendants  are  creditors  to 
whom  the  bankrupt  paid  debts  In  cash  with- 
in four  months  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy,  and  at  a  time  when 
defendants  knew  the  bankrupt  to  be  insol- 
vent By  this  equity  suit  in  the  state  court, 
plaintiff  seeks  to  recover  from  defendants 
the  sums  so  paid,  for  the  benefit  of  the 
bankrupt  estate.  It  is  alleged  that  the  i)ay- 
ments  constitute  illegal  and  voidable  prefer- 
ences, recoverable  by  the  trustee,  under 
the  national  ^bankruptcy  act.  On  demurrer, 
the  circuit  court  dismissed  the  bill.  Was 
that  dismissal  proper? 

Defendants  say  that  the  bill  cannot  be 
maintained,  because  the  acts  alleged  do  not 
constitute  illegal  preferences  under  the  stat- 
utes of  this  state.  They  also  say  that,  even 
if  preferences  unlawful  by  the  state  law  ap- 
peared, the  allegations  are  insufficient  to 
make  a  case  for  the  setting  aside  of  the  same. 
It  is  true  that  the  bill  does  not  present  a 
case  of  preferences  forbidden  by  state  law. 
Mere  payments  of  money  in  satisfaction  of 
bona  fide  pre-existing  debts  are  not  declared 
to  be  preferences  under  the  Insolvency  laws 
of  West  Virginia.  But  may  not  plaintiff  in- 
voke the  aid  of  the  state  court  for  the  re- 
covery of  rights  arising  to  him  hy  the  pro- 
visions of  the  national  bankruptcy  law?  The 
bill  expressly  rests  the  demand  for  relief  on 
rights  arising  under  the  bankruptcy  act  It 
does  not  invoke  a  remedy  by  state  law. 

[S]  That  a  trustee  in  bankruptcy  may  sue 
in  the  state  court  to  set  aside  preferences 
declared  unlawful  by  the  bankruptcy  act  or 
to  recover  money  or  property  transferred  as 
a  preference  contrary  to  the  provisions  of 
that  act  is  settled.  This  right  to  proceed 
in  the  state  forum  Is  clearly  pronounced  in 
the  terms  of  the  act  itself,  and  is  fully  recog- 
nized in  the  federal  and  state  declsion& 
When  the  state  court  is  appealed  to,  how- 
ever, the  laws  and  rules  of  that  court  per- 
taining to  Jurisdiction,  form  of  action,  plead- 
ing, and  practice  must  control.  The  Circuit 
Court  of  Appeals,  Fourth  Circuit,  in  Westfall 
V.  Avery,  171  Fed.  626,  96  C.  C.  A.  428,  says: 
"A  proceeding  instituted  by  a  bankrupt's 
trustee  to  set  aside  fraudulent  conveyances 
or  illegal  preferences  is  not  a  proceeding  in 
bankruptcy,  but,  while  ancillary  to  such  pro- 
ceeding and  authorized  by  the  bankrupt  act 
to  be  instituted  in  either  the  federal  District 
Court  or  in  a  state  court  of  competent  Juris- 
diction, it  must  be  governed,  so  far  as  plead- 
ing and  practice  is  concerned,  by  the  laws  and 
rules  of  the  court  wherein  it  is  Instituted." 
[4]  The  Supreme  Court  of  Michigan,  in  De- 
troit Trust  Co.  V.  Old  National  Bank,  155 
Mich.  61.  118  N.  W.  729,  holds:  "When  a 
trustee  in  bankruptcy  resorts  to  a  state  court 
to  recover  payments  constituting  a  prefer- 
ence, as  authorized  by  the  bankruptcy  law, 
the  Jurisdiction  and  practice  are  governed  by 
the  law  of  the  state  in  which  the  suit  is 
brought** 


[1]  The  state  court  of  competent  Jurisdic- 
tion may  enforce  rights  under  the  bankrupt- 
cy law  as  well  as  may  some  federal  court 
that  also  has  Jurisdiction  in  the  premises. 
The  bankruptcy  act  is  the  law  of  the  land. 
It  is  binding  on  all  courts*  The  state  courts 
have  full  power  to  enforce  its  mandates  in  all 
proceedings  properly  before  them.  **Where 
rights  conferred  by  the  peculiar  provisions  of 
the  bankruptcy  act  are  involved,  such  rights 
are  cognizable  in  the  state  court  and  the 
state  court  will  enforce  the  bankrupt  law 
wherever  applicable."  Remington  on  Bank- 
ruptcy, S  1687. 

[2]  The  allegations  of  the  bill  present  a 
case  disclosing  preferences  that  are  clearly 
Illegal  and  voidable  under  the  bankruptcy 
law.  Payments  of  money,  though  not  ex- 
pressly mentioned  in  the  act  bave  been  held 
to  constitute  preferences.  Carson,  Plrle  et 
al.  V.  Title  &  Trust  Co.,  182  U.  S.  438,  21  Sup. 
Ct.  906,  45  L.  Ed.  1171.  They  have  been  held 
to  come  within  the  meaning  of  "transfers." 
Remington  on  Bankruptcy,  1 1331.  If  a  pay- 
ment is  made  within  four  months  prior  to 
the  filing  of  the  bankruptcy  petition,  for  the 
purpose  of  enabling  a  creditor  "to  obtain  a 
greater  percentage  of  his  debt  than  other 
creditors  of  the  same  class,"  and  the  creditor 
receiving  the  payment  has  reasonable  cause 
to  believe  a  preference  is  thereby  intended, 
it  is  a  voidable  preference.  The  trustee  may 
recover  the  money  for  the  benefit  of  the 
bankrupt  estate.  If  the  creditor  who  re- 
ceives the  payment  of  his  debt  has  intent  in 
the  transaction  to  deplete  the  trust  fund  in 
order  to  obtain  satisfaction  of  the  whole  or 
a  part  of  his  own  claim,  the  payment  is  an 
illegal  preference.  Just  such  a  case  is  made 
by  the  bill  in  the  case  under  consideration. 

[5]  But  as  we  have  seen,  the  remedy  for 
the  recovery  of  the  property  or  money  trans- 
ferred as  an  illegal  preference  must  be  gov- 
erned by  the  law  of  the  forum  in  which  suit 
is  instituted  for  that  recovery.  Plaintiff  sues 
in  equity.  Can  a  preference  under  the  bank- 
ruptcy act  be  avoided  by  such  suit  under 
the  law  and  practice  of  this  state?  Clearly 
so,  if  the  preference  is  by  the  transfer  of 
title  to  property,  such  as  a  conveyance  or  bill 
of  sale.  Suits  in  equity  are  proper  in  cases 
of  that  character  because  they  are  more  ade- 
quate and  efficacious  than  actions  at  law. 
Equity  must  be  called  upon  to  set  aside  and 
avoid  the  illegal  memorial  of  transfer.  But 
is  the  equity  forum  the  proper  one  when  the 
preference  to  be  avoided  is  one  growing  out 
of  a  mere  voidable  payment  of  money?  Is 
not  a  suit  at  law  to  recover  that  money  quite 
as  adequate  and  effective  a  remedy  as  the 
trustee  in  bankruptcy  needs  to  accomplish  all 
that  is  due  to  him?  Will  not  a  suit  at  law 
Itself  completely  avoid  the  preference?  If 
plaintiff  has  an  adequate  remedy  at  law,  he 
is  barred  from  equity  procedure.  The  bank- 
ruptcy act  gives  the  trustee  the  right  to  re- 
cover the  money — ^vests  In  the  trustee  title  to 
the  money  that  has  been  preferentially  paid. 
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The  bankruptcy  law  says  that  the  creditor 
has  only  received  the  money  for  the  use  of 
the  trustee.  Then  may  not  the  trustee  moat 
effectively  sue  for  it  by  the  ordinary  action 
at  law  as  for  money  had  and  received? 
What  more  can  equity  give  him  in  such  case 
than  law? 

[6]  The  bm  in  this  case  presents  only  a 
demand  for  mere  pecuniary  claims.  It  asks 
nothing  but  a  decree  for  money,  simply  be- 
cause that  money  is  legally  due  plaintiff.  It 
presents  absolutely  no  ground  of  equity  cog- 
nizance. It  makes  no  case  of  fraud;  for  the 
preference  alleged  is  merely  an  unlawful  one, 
not  a  fraudulent  one.  It  seeks  no  accounting 
or  discovery  in  relation  to  that  which  plain- 
tiff claims,  nor  does  It  pretend  to  show  any 
necessity  for  such  equitable  proceedings.  No 
record  or  memorial  in  relation  to  the  trans- 
fer is  sought  to  be  cancelled  and  annulled. 
Not  a  single  recognized  ground  of  equity  cog- 
nizance is  relied  on  to  sustain  the  resort  to 
equity.  The  bill,  in  substance,  alleges  an 
indebtedness  to  the  trustee  and  seeks  to  re- 
cover the  amount  thereof.  It  avers  the  exact 
amount  that  each  of  the  defendants  received 
and  owes,  and  the  date  that  he  received  it 
Actions  at  law  lie  against  each  of  them,  and 
afford  a  complete  remedy  to  recover  the 
money.  The  doctrine  that  equity  may  be  in- 
voked to  save  a  multiplicity  of  suits  cannot 

Apply. 

That  an  action  at  law  is  the  proper  pro- 
cedure in  such  a  case  as  the  one  presented 
in  the  bill,  is  established  by  Laidley  v.  Lald- 
ley,  25  W.  Va.  525,  and  Teter,  Adm'r,  v.  Te- 
ter,  65  W.  Va.  167,  63  S.  E.  967.  In  the 
latter  of  these  cases,  it  is  held:  "Ordinarily 
a  court  of  law  is  the  proper  forum  in  which 
to  establish  a  debt.  For  equity  to  interpose, 
there  must  be  something  more  than  a  mere 
claim  or  demand;  there  must  appear  some 
equity  In  relation  to  such  claim  or  demand — 
something  remedial  to  plaintiff  that  the  law 
does  not  give.** 

The  precise  point  now  under  consideration 
was  before  the  Supreme  Ck)urt  of  Michigan, 
Jn  a  case  exactly  like  this  one — a  suit  in 
equity  by  a  trustee  in  bankruptcy  to  recover 
money  preferentially  paid  creditors.  De- 
troit Trust  Co.  V.  Old  National  Bank,  supra. 
The  demurrer  to  the  bill  was  sustained.  It 
was  held:  *'E3qulty  does  not  take  Jurisdiction 
of  cases  where  a  suitor  has  a  full,  complete, 
and  adequate  remedy  at  law,  unless  it  is 
shown  that  there  is  some  feature  of  the  case 
peculiarly  within  the  province  of  a  court  of 
equity/* 

In  New  York,  when  a  trustee  in  bankrupt- 
cy seeks  a  money  Judgment  only,  to  cover  an 
amount  alleged  to  have  been  paid  as  a  pref- 
erence, the  action  is  one  at  law.  Gohn,  Trus- 
tee, V.  Small,  120  App.  Div.  211,  105  N.  X. 
Supp.  .287;  Merritt  v.  Halllday,  107  App.  Div. 
596,  05  N.  Y.  Supp.  331;  Stern  v.  Mayer,  09 


App.  Div.  427,  91  N.  Y.  Supp.  292;  Coudert 
V.  Jarvls,  188  N.  Y.  684,  81  N.  B.  1162. 

It  is  true  that  there  are  federal  cases  hold- 
ing that  an  equity  suit  1b  appropriate,  but 
they  do  not  appear  to  be  kwised  on  careful 
consideration  of  the  subject  Pond  v.  Bank 
(D.  G.)  124  Fed.  992,  relies  on  Wall  v.  Cox, 
101  Fed.  403,  41  G.  C.  A.  408.  The  latter 
case  was  one  growing  out  of  a  fraudulent 
sale  of  property,  not  a  mere  preferential 
payment.  Of  course  fraud  was  a  tiasls  of  eq- 
uity Jurisdiction.  Then,  Parker  ▼.  Black  (D. 
G.)  143  Fed.  560,  seems  to  have  been  decided 
on  the  authority  of  the  Pond  and  Wall  Cases, 
and  Bardes  v.  Bank,  178  U.  S.  624,  20  Sup. 
Gt  1000,  44'L.  Ed.  1176.  There  is  nothing 
in  the  latter  case  to  make  it  an  authority  on 
the  point  Besides,  the  case  of  Parker  v. 
Black  was  one  for  an  accounting,  the  Opinion 
says,  thus  having  a  recognized  basis  for  eq- 
nity  procedure.  On  appeal,  Parker  v.  Bla^ 
was  affirmed  on  the  i>oint  that  Jurisdiction 
was  in  equity,  161  Fed.  18,  80  C  O.  A.  484, 
but  the  Circuit  Court  of  Appeals  said  that 
it  would  have  been  of  different  opinion  if 
the  question  had  been  originally  presented. 
That  court  cites  the  Wall  Case  and  Off  v. 
Hakes,  142  Fed.  364,  73  C.  a  A.  464,  as  bind- 
ing on  the  point  It  seems  to  have  over- 
looked the  fact  that  the  Wall  Case  was  prop- 
erly a  suit  in  equity  for  an  accounting.  The 
Off  Case  does  not  reach  the  point  Thht  case 
was  Justified  in  equity  because  the  surrender 
or  cancellation  of  a  note  was  involved.  But 
it  is  useless  further  to  review  federal  cases 
in  this  connection.  They  cannot  control  the 
established  policy  and  procedure  In  the  courts 
of  this  state,  even  if  any  of  them  squarely 
and  considerately  meet  the  point  None  that 
we  have  observed  do  so.  The  settled  law  of 
this  state  is  that  a  mere  money  demand  can- 
not be  recovered  by  an  equity  suit  when 
there  is  no  feature  of  the  case  peculiarly 
within  the  province  of  a  court  of  equity— 
when  the  remedy  at  law  is  complete,  ade- 
quate, and  efficacious. 

The  demurrer  to  the  bill  was  properly  sus- 
tained. But  the  right  to  institute  suits  at 
law  on  the  claims  of  the  trustee  in  bankrupt- 
cy against  the  preferred  creditors  should 
have  been  saved  by  a  reservation  in  the  de- 
cree. The  decree  will  now  here  be  modified 
in  that  particular.  As  so  modified,  the  de- 
cree will  be  affirmed,  with  costs  to  the  ap- 
pellee. 

(«  w.  Va.  my 

STATE  V.  BELCHESR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  2,  1911.) 

(ByllahuB  hy  the  Court.) 

Gbiminal  Law  (|  1069*)— Writ  of  Error- 
Proceedings  FOR  Transfer  — Time— Writ 
OP  Error  to  Criminal  COurt. 

Section  16  of  chapter  6  of  the  Acta  of  tha 

Legislature,  passed  at  the  extraordinary  session 
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of  1908,  creating  a  criminal  court  for  the  coua- 
ty  of  Mingo,  provides  the  manner  of  obtaining 
an  appeal  or  writ  of  error  to  the  circuit  court 
of  said  county  from  the  judgment  of  the  crim- 
inal court,  and  concludes  as  follows:  *'Provid- 
ed,  however,  no  such  appeal,  writ  of  error  or 
supersedeas  to  said  court  shall  be  allowed  unless 
the  petition  therefor  be  presented  in  six  months 
from  the  'date  of  such  judgment  or  order." 
Held:  (1)  The  circuit  court  has  no  power  to 
award  a  writ  of  error  to  a  judgment  of  said 
criminal  court  unless  application  therefor  be 
made  within  six  months  from  the  date  of  the 
judgment.  (2)  It  is  not  error  for  the  circuit 
court  to  dismiss  a  writ  of  error  which  had  been 
awarded  by  the  judge  in  vacation  more  than 
six  months  after  the  date  of  the  judgment  of 
said  criminal  court.  (3)  This  court  cannot  re- 
view  the  judgment  and  rulings  of  said  criminal 
court  when  the  writ  of  error  to  the  circuit 
court  was  not  applied  for  in  time,  or  when  it 
was  properly  dismissed  after  it  had  been  award- 
ed too  late. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1009.*] 

Error  to  Circuit  Court,  Mingo  County. 
Columbus  Belcher  was  convicted  of  mur- 
der, and  he  brings  error.    Affirmed. 

F.  H.  Evans,  for  plaintiff  In  error.  Wm. 
G.  Conley,  Atty.  Gen.,. and  J.  O.  Henson,  for 
the  State. 


WILLIAMS,  P.  Columbus  Belcher  was 
convieted  by  a  jury  of  his  peers  in  the  crim- 
inal court  of  Mingo  county  for  the  murder 
of  one  Klrtus  Carter,  and  on  the  4th  of 
June,  1909,  sentenced  to  death.  On  the  1st 
of  February,  1910,  in  vacation,  he  obtained 
from  the  judge  of  the  circuit  court  of  Mingo 
county  a  writ  of  error,  which  the  court.  In 
term,  on  the  11th  of  March,  1910,  dismissed 
as  having  been  "improvidently  awarded  and 
granted  because  the  petition  for  said  writ 
of  error  and  supersedeas  was  not  presented 
within  the  time  required  by  law."  Thereup- 
on defendant  obtained  a  writ  of  error  to 
this  court  on  the  31st  of  May,  1910. 

[1}  The  only  question  which  we  can  in- 
quire into  is  Whether  the  circuit  court  erred 
in  dismissing  the  writ  of  error  to  the  judg- 
ment of  the  criminal  court  of  Mingo  county. 
The  criminal  court  of  that  county  was  cre- 
ated by  chapter  6  of  the  acts  passed  by  the 
Legislature  at  the  extraordinary  session  of 
1908.  It  confers  upon  that  court  jurisdic- 
tion to  try  and  determine  criminal  cases, 
whether  misdemeanors  or  felonies.  Section 
15  of  the  act  authorizes  appeals  and  writs 
of  error  to  the  circuit  court  of  the  county 
from  the  judgments,  rulings,  and  orders  of 
the  criminal  court  in  cases  involving  the 
'^freedom  of  a  person  or  the  constitutionality 
of  a  law."  Section  16  provides  the  manner 
of  applying  to  the  circuit  court  or  the  judge 
in  vacation  for  appeals  and  writs  of  error, 
and  concludes  with  this  important  proviso: 
"Provided,  however,  no  such  appeal,  writ  of 
error  or  supersedeas  to  said  court  shall  be 
allowed  unless  the  petition  therefor  be  pre- 
sented in  six  months  from  the  date  of  such 


judgment  or  order.**  The  right  and  power  of 
the  Legislature  to  provide  the  manner  of  ap- 
peals, and  to  prescribe  a  reasonable  time 
within  which  applications  therefor  shall  be 
made,  is  unquestionable.  Six  months  is  not 
an  unreasonably  short  time  within  which  to 
apply  for  an  appeal  or  writ  of  error.  Final 
sentence  in  this  case  was  pronounced  by  the 
criminal  court  on  June  4,  1909 ;  and  the  de- 
fendant did  not  make  application  to  the  cir- 
cuit court,  or  to  the  judge  thereof,  for  a 
writ  of  error  until  February  1,  1910.  This 
was  nearly  eight  months  after  the  date  of 
the  judgment.  There  was  Mierefore  no  ju- 
risdiction in  the  circuit  court  to  award  the 
writ  of  error;  The  right  of  appeal  was  then 
barred  by  limitation.  It  therefore  necessari- 
ly follows  that  the  circuit  court  did  not  err 
in  dismissing  the  writ  of  error  as  having 
been  improvidently  awarded  by  the  judge  in 
vacation. 

Finding  no  error  in  the  judgment  of  the 
circuit  court  dismissing  the  writ  of  error, 
we  have  no  jurisdiction  to  enter  upon  a  re- 
view of  the  trial  of  the  case  in  the  crimi- 
nal court  But,  even  if  we  were  permitted 
to  do  so,  we  could  not  say  that  the  criminal 
court  erred  In  refusing  to  set  aside  the  ver- 
dict and  grant  defendant  a  new  trial,  be- 
cause the  evidence  is  not  made  a  part  of  the 
record  by  bill  of  exceptions.  We  have,  how- 
ever, taken  the  pains  to  read  the  evidence 
appearing  in  the  record,  although  it  is  not 
legally  made  a  part  of  it,  for  the  purpose  of 
satisfying  our  consciences  on  the  questions 
whether  a  fellowman  may  not  have  been  con- 
victed and  sentenced  to  death  on  Insuficlent 
or  improper  evidence,  and  whether  he  may 
not  have  lost  his  right  of  appeal  by  neglect 
or  mistake  of  his  counsel;  and  we  do  not 
hesitate  to  say  that  if  the  evidence  which 
we  find  in  the  printed  record  Is  the  evidence 
on  which  defendant  was  tried,  and  if  we 
were  authorized  to  review  it,  we  could  not 
say  that  the  evidence  does  not  warrant  the 
severe  verdict  which  the  jury  found.  But 
we  do  not  mean  to  intimate  by  this  observa- 
tion upon  the  sufficiency  of  the  evidence  to* 
warrant  the  verdict  that  we  would  or  could 
have  done  otherwise  than  affirm  the  judg- 
ment of  the  circuit  court,  If  we  had  thought 
the  evidence  insufficient  to  warrant  the  ver- 
dict 

The  judgment  will  be  affirmed. 


W.  Va.  S05> 
AILES  et  al.  v.  HALLAM  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

May  2,  1911.) 

(Syllahua  hy  the  Court.) 

1.  Easements  (|  12*)~Constbuction— Rioht 
OF  Way. 

A  deed  executed  by  a  number  of  adjoining 
and  neighboring  property  owners  in  a  com- 
munity partially  laid  out  in  town  lots,  for  the- 
purpose  of  establishing  certain  roads  for  their 
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common  benefit  conveying  the  fee-simple  title 
of  the  strips  of  land  constituting  the  roads  to 
two  of  their  number,  and  securing  to  the  gran- 
tees  and  all  the  other  parties  thereto  the  right 
to  use  the  roads  "as  a  ri^ht  of  way  for  all  pur- 
poses as  completely  as  if  they  were  a  public 
street,"  confers  upon  all  the  parties  thereto  and 
their  successors  m  title  the  right  to  free  and 
wholly  unobstructed  use  of  such  roads. 

[Ed.  Note.~For  other  cases,  see  Easements, 
Dec.  Dig.  S  12.  •] 

2.  EABEMSKTS  (I  12*)— OONSTBUCTION  BT  Ck>N- 
DUOT. 

The  terms  of  such  a  deed  being  plain  and 
unequivocal  and  its  purpose  clear,  the  existence 
of  gates  on  such  roads  at  the  date  of  the  deed 
and  the  subsequent  maintenance  thereof  do  not 
alter  the  construction  by  conduct  The  rule  of 
practical  construction  is  not  applicable  to  an 
unambiguous  instrument 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  §  12.*] 

3.  Easements  (f  6*)  — Title  ob  Right  Ac- 
quire d— Right  TO  Maintain  Gates  Across 
Private  Way. 

Right  to  maintain  a  gate  across  a  private 
way  may  be  obtained  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  I  5.*] 

4.  Tenancy  in  Comhon  (f  3*) ^Rights  in 
Right  of  Way. 

A  right  of  way  vested  in  a  number  of  ad- 
Joining  and  neighboring  propertv  owners  makes 
them  tenants  in  common  of  sucn  way. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Dec  Dig.  S  3.*] 

6.  TkNANCY  IN  Common  (|  15*)  — Hostile 
Character  of  Possession— ^.cts  of  Ten- 
ants IN  Common. 

If  one  of  such  persons  maintain  a  gate  or 
gates  across  such  a  way  without  notice  to  his 
cotenants  of  any  claim  of  right  to  do  so,  his  ex- 
ercise of  such  privilege  is  deemed  to  have  been 
permissive,  ana  not  adverse. 

[E3d.  Note.— For  other  cases,  see  Tenancv  in 
Common,  Cent  Dig.  §i  42-52;  Dec  Dig.  1 15.*] 

Appeal    from    Circuit    Court,   Jefferson 

County. 

BUI  by  Milton  E.  Ailes  and  others  against 
W.  F.  Hallam  and  others.  Decree  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

Faulkner,  Walker  &  Woods,  for  appellants. 
Forrest  W.  Brown,  for  appellees. 

POFFENBARGER,  J.  The  decree  com- 
plained of  here  enjoins  the  maintenance  of 
gates  upon  certain  private  ways,  and  the  cor- 
rectness thereof  involves  the  construction  of 
a  deed,  and  an  inquiry  as  to  a  claim  of  a  pre- 
scriptive easement  or  right  to  maintain  them. 

Near  the  towns  of  Bolivar  and  Harpers 
Ferry,  in  Jefferson  county,  on  a  high  ridge 
between  the  Potomac  and  Shenandoah  riv- 
ers, certain  lands  owned  by  a  corporation 
known  as  the  "President  and  Trustees  of 
Storer  College,"  and  adjacent  lands  owned 
by  Individuals,  were  some  years  ago  partial- 
ly sold  out  in  small  tracts  with  a  view  to 
the  location  thereon  of  summer  residences. 
The  first  sale,  embracing  18.1  acres,  was 
made  to  one  Col.  Whitman,  who  erected  a 
costly  residence  on  it,  known  as  the  "Scottish 
Castle."    The  present  owner  of  this  piece  of 


land  is  one  ol  the  def^idants,  Mrs.  Mary 
Van  Dake  Hallam.  Other  sales  of  smaller 
portions  of  the  land  were  subsequently  made 
to  other  persons,  Mary  G.  Moore,  Emmett 
Truitt,  Louise  C.  Goodman,  F.  M.  Pennock, 
and  one  Judge  Vale,  now  deceased.  On  the 
northern  side  of  the  Whitman  property,  an 
avenue  known  as  Whitman  avenue  was  laid 
out  Through  It  runs  another  avenue  known 
as  Prospect  avenue.  Neither  of  these  was 
ever  dedicated  or  opened  as  a  public  high- 
way. Gates  were  maintained  across  them 
from  the  first. 

[1]  On  the  22d  day  of  May,  1805,  aU  of  the 
persons  interested  in  the  lands  adjacent  to 
these  roads  executed  a  deed,  a  recited  pur- 
pose of  which  was  to  make  some  changes  in 
the  plat,  according  to  which  the  lands  had 
been  sold,  and  particularly  to  designate  cer- 
tain rights  of  way  through  the  lands,  to  be 
enjoyed  by  the  several  owners  thereof  with 
reispect  to  Prospect  and  Whitman  avenues 
as  indicated  on  said  plat  It  further  recited 
that  the  change  In  the  plat  had  been  made; 
that  the  parties  had  agreed  that  Prospect  ave- 
nue, between  two  designated  points,  and 
Whitman  avenue,  ftom  the  Harpers  Ferry 
turnpike  to  Prospect  avenue,  as  Indicated  on 
the  plat,  should  *'be  opened  as  a  right  of  way 
for  the  use  and  enjoyment  of  all  the  parties** 
to  the  deed;  and  that  they  had  "concluded 
and  determined  to  dedicate  the  land  occapied 
by  said  streets  for  the  purpose  of  a  right  of 
way  or  road."  It  then  granted  to  S.  W. 
Lightner  and  N.  C.  Brackett,  their  helra  and 
assigns  forever,  all  the  Joint  and  several 
right,  title,  and  Interest  of  the  parties  of  the 
first  part  in  and  to  all  of  the  land  occupied 
by  Whitman  avenue  and  Prospect  avenue, 
defining  the  width  of  each,  reserved  to  the 
grantors,  including  said  Lightner  and  Brack- 
ett, their  heirs  and  assigns  forever,  the  right 
to  use  said  avenues  "as  a  right  of  way  for 
all  purposes  as  completely  as  if  they  were 
a  public  street,"  and  granted  the  like  right 
to  the  said  Brackett  and  Lightner.  Then  the 
parties  of  the  second  part  granted  to  the 
parties  of  the  first  part  "a  right  of  way  for 
all  purposes  as  fully  as  If  it  were  a  public 
street  over  said  Prospect  avenue  and  Whit- 
man avenue."  This  deed  seems  to  have  vest- 
ed the  title  in  fee  of  these  roads  or  strips  of 
land  in  Lightner  and  Brackett  and  then  se- 
cured to  them  and  all  the  other  parties  an 
easement,  consisting  of  the  right  to  use  the 
same  as  a  road. 

As  has  been  stated,  these  were  originally 
farm  lands,  and,  when  the  roads  were  estab- 
lished across  them,  gates  were  erected  and 
maintained  to  protect  them  from  cattle  and 
other  stock  nmning  at  large.  There  was  one 
at  the  intersectlor  of  Prospect  avenue  with 
the  Charlestown  pike.  There  was  another 
across  Whitman  avenue  and  another  on  the 
north  end  of  Prospect  avenue.  With  a  sin- 
gle exception,  they  seem  to  have  been  there 
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at  the  time  the  deed  was  executed  and  have 
ever  since  been  maintained.  The  location  of 
one  has  been  changed.  W.  F.  Hallam,  the 
owner  of  land  adjoining  the  Whitman  land, 
and  purchased  in  1904  of  Storer  College,  mov- 
ed one  of  thet  gates  to  a  different  location. 
The  deed  makes  no  reference  to  any  of  these 
gates.  It  neither  secures  any  right  to  any 
person  to  maintain  them,  nor  forbids  them 
by  nama  The  Hallams  became  the  succes- 
sors of  the  Vales  to  the  title  to  the  Whitman 
property,  and,  of  course,  acquired  such 
rights,  respecting  it,  as  the  Vales  had  and 
no  other.  The  deed  to  them  from  Wilmer  P. 
Vale  and  othera,  dated  November  10.  1899, 
contains  the  following  clause,  referring  to 
the  right  of  way  deed:  "This  conveyance  is 
made  subject  to  an  easement  or  right  of 
way  through  the  land  herein  conveyed, 
known  as  Prospect  avenue,  as  indicated  in  a 
deed  by  the  said  parties  of  the  first  part  and 
others  to  S.  W.  Ldghtner  and  N.  G.  Brack- 
ett"  Only  one  half  of  Whitman  avenue  was 
originally  on  the  Whitman  land,  the  other 
half  being  on  land  subsequently  acquired  by 
W.  F.  Hallam.  The  deed  dated  May  2,  1904, 
conveying  it.  contained  an  exception  of  sucn 
rights  and  interest  as  had  been  conveyed  by 
the  right  of  way  deed  of  August  22,  1895. 
After  the  Hallams,  husband  and  wife,  had 
acquired  these  properties,  they  made  some 
changes  in  the  fences  and  gates,  and  so  fixed 
and  adjusted  one  of  the  gates  as  to  make  it 
more  burdensome  to  their  neighbors  who 
used  the  road  than  It  had  been.  They  also 
constructed  a  new  road  in  a  different  loca- 
tion, leaving  it  entirely  open  and  free  from 
gates,  with  the  supposed  intent  to  Induce 
travelers  to  use  it  instead  of  the  old  one,  and 
so  ultimately  get  rid  of  the  old  ones,  or  one 
of  them.  These  acts  led  to  the  present  con- 
troversy. The  right  of  the  Hallams  to  main- 
tain any  gates  at  all  on  the  roads  was  ques- 
tioned. The  matter  was  taken  up  with  them, 
and  a  meeting  was  held  at  the  Vale  resi- 
dence for  the  purpose  of  securing  a  better 
understanding  of  the  situation.  The  high- 
way deed  was  read  and  considered,  and  Mr. 
Hallam  seems  to  have  been  convinced  that  it 
forbade  his  maintenance  of  gates.  He  had 
some  further  interviews  with  interested  par- 
ties, and  seemed  inclined  to  consent  to  the 
removal  of  the  gates.  An  agreement  was 
prepared  and  submitted  to  him,  providing 
for  such  removal,  and  this  seems  to  have 
Impressed  him  with  the  view  that  the  high- 
way deed,  properly  construed,  did  not  de- 
ny to  him  the  privilege  of  gates.  He  made 
further  inquiry,  and  was  advised  that  it 
did  not.  Thereupon  he  declined  to  sign  the 
agreement  or  remove  the  gates. 

Counsel  for  the  appellants  very  properly 
insist  upon  the  consideration  of  all  the  facts 
and  circumstances  existing  at  the  date  of 
the  execution  of  the  deed,  the  situation  of 
the  parties  and  tbeif  purposes,  together  with 
its  terms,  in  seeking  its  true  meaning  and 
intent;   and,  in  this  connection,  place  great 


stress  upon  the  pres^ice  of  the  gates  across 
the  roads  in  question,  and  continuance  there- 
of. This  fact,  though  important,  is  not  nec^ 
essarily  controlling.  It  does  not  preclude  the 
consideration  of  others,  nor  deny  to  them 
such  force  and  effect  as  they  naturally  and 
reasonably  have  on  the  question  of  intent 
The  intent  to  make  the  section  traversed  by 
these  roads  one  of  small  holdings  for  homes 
and  summer  residences  was  well  known  to 
all  the  parties  at  the  date  of  the  execution  of 
the  deed.  A  portion  of  the  land  had  been 
platted  off  into  town  lots,  and  some  of  the 
parties  to  the  deed  were  owners  of  such  lots. 
A  village  or  town  had  been  commenced, 
though  not  incorporated.  A  small  commence- 
ment had  been  made  with  the  expectation  of 
growth  and  development  and  the  conversion 
of  a  great  deal  more  of  the  Storer  College 
and  Brackett  lands  into  such  lots  and  resi- 
dences. Around  the  small  beginning  thus 
made  lay  broad  acres  of  land,  suitable  for 
cultivation  which  it  was  neither  advisable 
nor  provident  to  throw  open  to  the  public, 
nor  economical  to  fence  off  with  reference  to 
these  roads,  so  as  to  make  them  highways. 
The  trustees  of  Storer  College  and  Brackett, 
owning  adjacent  and  neighboring  lands, 
were  deeply  interested.  It  was  their  pur- 
pose to  avoid  the  expense  of  fencing  and 
breaking  up  the  farms  to  such  extent  and  In 
such  manner  as  to  cause  unnecessary  ex- 
pense, or,  indeed,  any  expense  that  could  be 
avoided.  They  were  parties  to  this  deed. 
Ultimately,  they  expected  to  dispose  of  alT 
the  land,  and  their  intent  to  make  the  deed 
broad  enough  to  secure  such  right  to  prop- 
erty  owners  whenever  they  should  demand  it, 
and  depend,  for  the  time  being,  upon  the  in- 
dulgence of  the  gates,  as  a  mere  act  of  friend- 
ship and  neighborly  curtesy,  may  well  be- 
supposed.  The  terms  of  the  deed  indicate 
this.  The  owners  of  the  land  through  which 
these  two  roads  pass  conveyed  the  fee  in 
them  to  Brackett  and  Llghtner,  leaving  in 
the  adjacent  landowners  only  a  right  of  use. 
These  roads  were  also  given  a  greater  width 
than  is  usual  in  the  case  of  private  ways  or 
even  country  highways.  For  the  most  part 
they  were  made  40  feet  wide.  The  extent  of 
this  right  of  use  on  the  part  of  adjacent 
property  owners  is  clearly  defined.  They 
are  given  the  right  to  use  the  roads  named 
as  avenues  and  called  streets  "for  all  pur- 
poses as  completely  as  if  they  were  public 
streets."  In  the  argument  It  is  said  this  de- 
scription relates  to  the  use  of  the  ways,  and 
not  to  the  ways  themselves.  In  other  words, 
the  ways  are  not  described  nor  defined  as 
public  streets.  Granting  this,  the  use  which 
the  parties  are  entitled  to  make  of  them  in- 
cludes all  the  purposes  for  which  public 
streets  are  used,  and  there  is  a  further  ex- 
tension of  this  rl^ht  of  use.  The  deed  says 
they  may  be  used  for  all  purposes  for  which 
public  streets  may  be  used,  and  as  complete- 
ly and  fully,  for  such  purposes,  as  public 
I  streets  are  used.    Viewing  these  terms  in  the 


276 


71  SOUTHEASTEBN  RDPORTBR 


(W.Va. 


Ugbt  of  all  the  facts  and  circumstances,  ob- 
taining at  the  date  of  the  deed  and  the  situ- 
ation and  condact  of  all  the  parties  there- 
to, we  see  no  reason  for  saying  the  meaning, 
import,  and  effect  of  these  terms  shall  be  re- 
strained. While  some  of  the  facts  may  in- 
dicate the  possibility  of  intent  and  purpose, 
falling  short  of  the  terms  used,  other  facts, 
circumstances,  and  purposes  have  an  equally 
potent  bearing  in  the  opposite  direction. 

In  thus  considering  surrounding  facts  and 
circumstances  and  the  situation  and  pur- 
poses of  the  parties,  some  of  which  are  not 
disclosed  by  the  terms  of  the  deed,  we  are 
treating  it  as  ambiguous,  and  therefore  as 
susceptible  of  construction  by  reference  to 
extraneous  evidence.  In  Tiew  of  its  terms 
and  the  facts  and  circumstances  and  pur- 
poses disclosed  by  them,  we  do  not  regard 
it  as  being  in  any  sense  ambiguous.  As  we 
have  observed,  it  vests  the  fee  in  these  road- 
ways in  Brackett  and  Lightner.  The  strips 
of  land  are  severed  in  title  from  the  tracts 
and  lots  to  which  they  formerly  belonged 
and  made  separate  and  distinct  parcels  of 
land,  the  use  of  which,  for  roadways,  is 
given  to  all  the  interested  parties.  They 
are  not  mere  rights  of  way  granted  by  prop- 
erty owners  over  their  own  lands  to  owners 
of  adjacent  lands.  They  go  beyond  that 
and  become  community  roads;  and  the  right 
of  use  thereof  is  as  broad  and  extensive,  in 
respect  to  purposes  and  manner,  as  it  was 
possible  to  make  it  without  declaring  the 
roads  to  be  public  highways.  So  we  think  it 
is  not  at  all  ambiguous.  It  is  clear  and 
positive  in  its  terms,  and  wholly  inconsist- 
ent with  right  in  anybody  to  maintain  gates 
or  other  obstructions  across  the  roads  so 
established. 

[2]  Treating  the  deed  as  ambiguous,  coun- 
sel for  the  appellants  rely  upon  prior  and 
subsequent  conduct  under  the  rule  of  prac- 
tical construction;  but  this  principle  has 
no  application  in  the  case  of  a  plain  and  un- 
equivocal instrument  Its  terms  cannot  be 
annulled  nor  their  effect  destroyed  by  mere 
conduct  Camden  v.  McCoy,  48  W.  Va.  877, 
37  S.  B.  637;  2  Parsons,  Con.  (8th  Ed.)  495. 

[3]  As  more  than  10  years  intervened  be- 
tween the  date  of  the  right  of  way  deed 
and  that  of  the  first  protest  against  the 
gates  made  to  the  Hallams,  they  claim  a 
prescriptive  right  to  maintain  them.  That 
such  a  right  may  be  so  acquired  seems  clear 
upon  both  principle  and  authority.  It  is 
not  corporeal  property  and  Incorporeal  prop- 
erty is  peculiarly  the  subject-matter  of  title 
by  prescription.  Wooldrldge  v.  Coughlin,  46 
W.  Va.  845,  83  S.  B.  233;  Jones  on  Base- 
ments, §  161;  22  A.  &  E.  Enc.  L.  1185.  Un- 
der this  principle  of  acquisition  or  rule  of 
property,  this  court  upheld  a  claim  to  the 
free  use  of  a  toll  road  in  an  individual  and 
his  family  and  servants.  Lucas  v.  Turnpike 
Co.,  36  W.  Va.  427,  15  S.  B.  182.  The  right 
to  obstruct  a  private  hall  or  entry  may  be 
so  acquired.    Sorkin  ▼•  Sentman,  162  Fa, 


648,  29  Atl.  722.  A  stairway  projecting  in- 
to a  private  way  owned  in  common  by  ad- 
Joining  owners  is  also  within  the  principle. 
Moon  V.  MUls,  119  Mich.  298»  77  N.  W.  926, 
75  Am.  8t  Rep.  390.  The  important  and 
controlling  inquiry  then  is  whether  Mr.  and 
Mrs.  Hallam  have  so  acquired  the  right 
they  claim.  The  right  of  way  deed  clearly 
created  a  right  for  the  benefit  of  the  prop- 
erties owned  by  the  parties  thereto  and  an- 
nexed it  to  those  properties.  This  right 
thereby  became  appurtenant  to  the  proper- 
ties passing  with  them  through  successive 
alienations  as  an  appurtenance  thereof. 

[4]  When  so  created  and  for  such  purpose, 
it  was  a  right  in  common,  made  for  all  the 
owners  of  the  properties  and  their  succes- 
sors in  title,  and  intended  to  be  exercised 
and  enjoyed  by  them  on  equal  terms.  They 
were  therefore  tenants  in  common,  and  in- 
corporeal property,  such  as  this,  may  be  the 
subject  of  such  a  tenancy.  17  A«  &  12.  Bnc. 
L.  668.  Owners  of  lots  abutting  upon  a  prl* 
vate  way  established  for  their  common  ben- 
efit and  appurtenant  to  each  lot  have  unity 
of  possession,  and  are  tenants  in  common 
of  such  way.  Goralski  v.  Kostuski,  179  UL 
177,  53  N.  B.  720,  70  Am.  8t  Rep.  98. 

[5]  This  relationship  of  the  parties  applies 
certain  principles  which  precluded  Judge 
ValOi  the  predecessor  in  title  of  Mrs.  Hal- 
lam, from  obtaining  .any  right  in  respect  to 
the  roads,  adverse  to  Ills  cotoiants,  without 
notice  to  them  of  his  intention  to  claim  it 
Pickens  v.  Stout,  67  W.  Va.  422,  68  S.  B. 
354;  Clark  v.  Beard,  59  W.  Va.  669,  58  8.  BX 
597.  He  owned  the  Whitman  property  until 
November,  1899,  and  there  is  no  evidence 
of  any  hostile  claim  of  right  against  the  in- 
terests of  his  cotenants  or  inconsistent  with 
their  rights  as  defined  by  the  deed.  On  the 
contrary,  all  the  circumstances  herein  de- 
tailed indicate  a  permissive  and  temporary 
maintenance  of  the  gates.  Others,  owning 
lands  to  which  the  ways  were  appurtenant, 
kept  gates  across  them  at  times,  without  any 
claim  of  right  to  do  so  or  belief  that  they 
had  such  right  The  ownership  and  pos- 
session of  Vale  and  his  permissive  and 
friendly  exercise  of  the  gate  privilege  ex- 
tend to  a  time  within  10  years  before  the 
Institution  of  this  suit  The  possession  of 
the  appellants  themselves  was  therefore  less 
than  Uke  statutory  period  of  10  years,  if 
it  be  conceded  that  they  have  maintained 
the  gates  with  hostile  intent  Bven  though 
the  element  of  cotenancy  were  not  involved, 
the  acts  relied  upon  to  establish  title  by 
prescription  must  have  been  done  under  a 
bona  fide  claim  of  right  Boyd  v.  Wool- 
wine,  40  W.  Va.  282,  21  S.  B.  1020;  Roger- 
son  V.  Shepherd,  83  W.  Va.  307,  10  S.  B.  632. 
That  any  such  claim  existed  on  the  part  of 
Vale  is  completely  negatived  by  the  circum- 
stances. He  was  a  party  to  the  deed  and 
fully  cognizant  of  its  purpose,  as  well  as 
the  reasons  for  allowing  temporary  gates. 
While  they  stood  across  the  roadm^  a  deed 
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was  executed  by  him  and  others  owning 
them  which  plainly  required  their  removal. 
Full  explanation  of  the  nonremoyal  thereof. 
Immediately  after  the  date  of  the  deed,  is 
found  In  the  peculiar  circumstances  already 
adverted  to.  The  roads  were  established 
by  the  deed  to  facilitate  sales  of  property 
and  Induce  people  to  establish  homes  In  the 
community,  and  In  contemplation  of  a  large- 
ly increased  number  of  users.  The  accom- 
plishment of  these  purposes  would  shift  the 
burden  of  fencing  from  the  parties  to  the 
deed  to  others,  distribute  It  among  a  larger 
number,  reduce  the  area  of  agricultural 
land,  and  increase  the  travel  on  the  roads  to 
a  point  not  reasonably  consistent  with  the 
maintenance  of  gates  thereon. 

Failure  to  make  Brackett  and  Llghtner 
parties  to  the  bill  is  assigned  as  a  ground  of 
demurrer,  but  they  were  obviously  not  neces- 
sary parties.  Though  they  were  .parties  to 
the  deed  and  hold  the  legal  title  to  the 
strips  of  land  constituting  the  roads,  their 
interest  as  such  fee  owners  is  not  at  all 
involved  in  this  controversy,  relating  to  an 
obstruction  of  the  use  of  the  roads  and  con- 
stituting a  private  nuisance  to  any  person 
having  the  right  to  use  them. 

Perceiving  no  error  in  the  decree,  we  af- 
ifirm  it. 

(O  W.  Va.  292) 

COLLINS  V.  WHITE  OAK  FUEL  00.  et  al. 

(Supreme  Ooart  of  Appeals  of  West  Virginia. 

May  2,  1911.) 

(8yUahu9  by  the  Court,) 

1.  JuDOionvT  (8  183*)— Motion  fob  JnnoiCEirr 

ON    FOBTHCOMINO    BOND— -NaTUBK    OF    PbO- 
CEBDINGS. 

A  proceeding  by  motion  for  judgment  on  a 
forthcoming  bona,  being  iDformal  in  character, 
ia  not  subject  to  the  technical  rales  of  common- 
law  pleading  and  practice. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  183.*] 

2.  JuDOMKNT  (I  183*)  — Motion  fob  Judg- 
KENT  on  Fobthcoming  Bond— Pbocedubb— 
Method   of   Defense  —  Statutobt  Pbovi- 

SIONS. 

The  last  clause  of  section  7  of  chapter  121 
of  the  Code  of  1906,  providing  that  defense  to 
snch  actions  may  be  made  in  the  same  manner 
and  to  the  same  extent  as  in  actions  at  law, 
is  merely  permiBsive,  not  mandatory;  and  in- 
formal pleas,  g:iving  reasonable  notice  of  the 
matters  relied  upon  for  defense,  are  suflBcient. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  §  183.*] 

8.  Judgment  (§  189*)  — Motion  fob  Judg- 
ment ON  Fobthcoming  Bond— Sufficienct 
OF  Pleading. 

Failure  of  the  record  in  such  an  action  to 
show  a  joinder  of  issue,  or  the  disclosure  of  a 
technical  misjoinder  of  issue,  is  not  cause  for 
setting  aside  a  verdict,  if  tlie  claims  and  de- 
fenses of  the  parties  have  been  set  out  in  in- 
formal pleadings  with  reasonable  certainty  and 
the  trial  has  proceeded  as  if  formal  issues  had 
been  made  up. 

[BM.  Note.— For  other  cases,  see  Judgment, 
Cent,  Dig.  §350;   Dec  Dig.  %  189.»3 


4.  Mines  and  Minbbalb  (I  70*)^Coal  Min- 
ing  LEASE8--C0N8TBUCTI0N. 

A  provision  in  a  coal  mining  lease  for  sus- 
pension of  a  minimum  royalty  clause  or  exemp- 
tion therefrom  so  long  as  a  'fault"  in  existence 
in  the  mine,  contact  with  which  occasioned 
such  exemption  clause,  should  be  a  hindrance 
and  obstacle  to  the  successful  operation  of  the 
mine,  and  for  resumption  of  the  minimum  roy- 
alty after  the  *f ault^  had  been  pierced  and  the 
normal  vein  recovered^  exempts  from  such  roy- 
alty on  account  of  hindrance  and  obstruction 
only  at  the  place  at  which  the  fault  had  been 
encountered  at  the  date  of  the  agreement,  and 
does  not  extend  to  later  and  other  separate  and 
distinct  obstructions  by  the  same  fault  or  others. 
FEd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  f f  192-197 ;  DecDig.  f  70.*J 

5.  Mines  and  Minebals  (§  70*)— Coal  Min- 
ing    LEASBS^-CoNSTBUOTION  —  ••PlEBOED*  *— 

''Rboovebbd/' 

Under  such  a  clause,  the  words  'pierced" 
and  ''recovered"  mean  more  than  a  mere  breach 
of  the  fault  and  discovery  of  the  coal  on  the 
opposite  side;  but,  if  the  immediate  obstacle 
has  been  overcome,  the  main  entry  put  in  con- 
dition for  successful  operation,  and,  together 
with  side  entries,  carried  into  the  body  of  the 
coal  for  several  hundred  feet,  encountering  the 
same  obstacle  or  others  in  some  of  the  entries, 
but  none  in  others,  it  is  for  the  jury  to  say 
whether  the  fault  has  been  overcome  within  the 
meaning  of  these  terms. 

TEd.  Note.— Fbr  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  fS  19^197 ;  DecDig.  §  70.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6019.  6020.1 

6.  Tbial  (I  145*)— Direction  of  Vbbdict. 

If  the  evidence  adduced  under  one  of  two 
defenses  to  an  action  goes  to  the  entire  demand 
and  teuds  to  defeat  it  wholly,  and  the  evidence 
adduced  under  the  other  does  not  extend  to  the 
entire  demand  and  tends  only  to  reduce  the 
amount  thereof,  it  is  not  error  to  give  a  binding 
instruction  applicable  to  the  first  of  said  de- 
fenses only,  if  it  properly  submits  that  defense 
upon  the  evidence. 

[Ed.  Note.--For  other  cases,  see  Trial,  Cent 
Dig.  f  328;  Dec.  Dig.  S  145.»] 

B2rror  to  Circuit  Court,  Fayette  County. 

Action  by  Justus  Collins  against  tbe  White 
Oak  Fuel  Company  and  another.  A  verdict 
for  plaintiff  was  set  aside,  and  he  brings 
error.    Reversed  and  rendered. 

Osenton  &  Horan  and  Leo  Loeb,  for  plain- 
tiff in  error.  Dillon  &  Nuckolls,  for  defend- 
ants in  error. 

POFFENBARGER,  J.  In  a  proceeding 
by  motion  on  a  forthcoming  bond,  by  the 
White  Oak  Fuel  Company,  as  principal,  and 
S.  Dixon,  as  surety,  to  release  property  from 
distraint  under  a  distress  warrant  for  rent, 
claimed  under  a  coal  lease  and  amounting  to 
something  over  $6,000,  Justus  Collins  ob« 
tained  a  verdict  for  the  amount  so  claimed, 
which  the  court  set  aside.  To  sustain  this 
denial  of  the  benefit  of  the  verdict,  ttie  de- 
fendants in  error  rely  upon  a  number  of  al- 
leged errors  and  insufficiency  of  the  evidence. 

The  first  assignment  of  error  charges  non- 
joinder or  misjoinder  of  issue.  The  defend- 
ants tendered  three  so-called  special  pleas. 
The  first  two,  though  concluding  with  veri- 
fications, bring  no  new  matter  into  the  case, 
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and  amount  to  mere  denials  of  liability. 
The  first  one  says  there  is  no  rent  due;  the 
second,  in  substance,  that  the  demand  of  the 
plaintiff  is  made  under  the  eighth  clause  of 
a  written  contract,  described  in  the  notice, 
and  denies  liability  for  any  rent  under  that 
clause  or  the  contract  or  a;iy  other.  Objec- 
tions to  these  two  pleas  having  been  over- 
ruled, they  were  filed,  and,  without  reciting 
any  replication,  the  order  says  issue  was 
joined  thereon.  The  third  plea  claims  a  sus- 
pension of  the  operation  of  the  clause  under 
which  the  proceeding  was  instituted,  under 
another  clause  providing  therefor  in  case  of 
strikes  by  employes  of  the  lessee  or  unavoid- 
able accident,  delaying  shipments  of  coal  and 
coke.  It  avers,  as  an  unavoidable  accident, 
an  explosion  in  the  mine  on  or  about  the 
Ist  day  of  May,  1907.  which  it  says  greatly 
delayed  and  hindered  the  lessee  from  ship- 
ping coal  for  and  during  the  entire  period  for 
which  the  rent  was  claimed,  under  the  dis- 
tress warrant.  Objection  to  this  plea  having 
been  overruled,  it  was  filed,  a  general  replica- 
tion entered,  and  issue  joined. 

[1]  That  this  is  an  informal  proceeding,  not 
governed  in  all  respects  by  the  common-law 
rules  of  pleading  and  practice  is  well  es- 
tablished. Knox  V.  Horner,  58  W.  Ya.  136, 
51  S.  E.  979;  Board  v.  Parsons,  22  W.  Va. 
308;  White  v.  Sydenstricker,  6  W.  Va.  46; 
Higginbotham  v.  Haselden,  3  W.  Va.  266; 
Hale  V.  Chamberlain,  13  Grat.  (Va.)  658.  Un- 
der this  view  of  its  character,  the  technical 
requirements  of  formal  pleading  and  joinder 
of  issue  have  been  dispensed  with.  Horn- 
brooks  V.  Lucas,  24  W.  Va.  493,  49  Am.  Rep. 
277;  Wallace  v.  McCarty,  8  W.  Va.  193,  199; 
Land  Co.  v.  Calhoun,  16  W.  Va.  361,  375; 
McKinster  v.  Garrott,  3  Rand.  (Va.)  554. 

[2]  The  last  clause  of  section  7  of  chapter 
121  of  the  Code  of  1906  says,  ''Defense  to 
such  actions  may  be  made  in  the  same  man- 
ner and  to  the  same  extent  as  in  actions  at 
law,"  and  the  decisions  just  referred  to  were 
rendered  in  cases  submitted  to  the  court,  in 
lieu  of  a  jury,  for  trial;  but  we  do  not  re- 
gard the  statute  as  mandatory,  nor  these  de- 
cisions as  declaring  principles  applicable  only 
to  cases  so  tried.  Its  language  is  permis- 
sive, not  mandatory.  It  was  passed  long  aft- 
er the  character  of  the  proceeding  by  motion 
had  been  judicially  established.  Its  terms 
are  indicative  of  intent  not  to  make  the  pro- 
cedure technical.  It  says,  not  that  defense 
shall  be  made  in  the  same  manner  as  in  ac- 
tions at  law,  but  that  it  may  be  so  made. 
At  the  time  of  the  decision  in  McKinster  t. 
Garrott,  the  statute  was  silent  as  to  the 
mode  of  defense,  but,  after  the  enactment 
thereof,  the  court  adhered  to  the  rule  of 
practice  declared  in  that  case. 

[3]  The  old  common-law  rule,  making  a 
plea  and  joinder  of  issue  essential  to  the 
trial  of  a  case  is  still  adhered  to  by  this 
court  in  common-law  actions,  but  is  always 
reluctantly  applied,  when  it  appears  that  the 
parties  have  treated  the  issue  as  having  been 


f  made  up  and  fully  submitted  their  respective 
claims  and  contentions  to  the  jury.  If  it 
were  possible  consistently  to  avoid  reversals 
for  such  cause,  the  court  would  cheerfolly 
do  so.  It  looks  upon  the  rule  with  great  dis- 
favor. Simpkins  v.  White,  43  W.  Va.  125,  27 
S.  B,  361.  Hence  we  are  not  disposed  to  ex- 
tend it  to  summary  and  informal  proceedings 
in  which  it  has  not  hitherto  been  applied. 
Substantial  justice  requires  statements  of  the 
nature  of  the  demand  and  the  defenses  suf- 
ficient to  give  each  of  the  parties  notice  of 
what  is  asserted  against  him  and  constitute 
a  basis  for  the  introduction  of  evidence; 
but  it  does  not  require  any  particular  for- 
mality in  them.  It  is  enough  that  the  re- 
spective claims  and  contentions  of  the  par- 
ties are  put  into  the  record.  That  has  been 
done  in  this  instance  by  the  notice  and  spe- 
cial pleas.  Tested  by  the  strict  rules  of  com- 
mon-law pleading,  these  papers  are  lacking  in 
respect  to'  nothing  except  form.  They  so 
present  all  claims  and  demands  la  the  action 
as  to  give  full  and  complete  notice  thereof  to 
the  parties,  the  court,  and  the  jury. 

[41  A  statement  of  salient  facts  is  neces- 
sary to  an  intelligent  disposition  of  the  oth- 
er assignments  of  error.  The  original  lease* 
covering  about  1,000  acres  of  coal,  was  exe- 
cuted by  Collins  to  the  Whipple  CJolliery  Com- 
pany, September  21,  1901.  After  that  com- 
pany had  driven  its  main  entry  or  hallway 
for  some  distance  into  the  property,  mining 
the  coal  on  each  side  thereof,  it  encountered 
what  is  known  in  coal  mining  as  a  "fault," 
consisting  of  a  complete  loss  of  the  vein  and 
an  obstruction  in  the  form  of  solid  rock. 
Having  come  to  this  and  burrowed  under  it 
for  some  distance,  in  an  effort  to  recover 
the  vein,  it  assigned  its  lease  to  the  White 
Oak  Fuel  Company  by  deed  dated  June  19, 
1905.  In  anticipation  of  such  purpose,  a 
supplemental  agreement  was  entered  into  by 
Collins,  the  lessor,  and  the  White  Oak  Fuel 
Company,  on  the  15th  day  of  June,  1905. 
by  which  certain  modifications  of  the  orig- 
inal lease  were  made,  one  of  which  related 
to  the  minimum  royalty,  the  subject-matter 
of  this  proceeding.  The  original  lease  i»t>vid- 
ed  for  the  payment  of  8  cents  per  gross  ton 
until  January  1,  1903,  and  thereafter  a  mini* 
mum  annual  royalty  of  $8  per  acre,  amount- 
ing to  $8,088.90.  The  modification  in  the  sup- 
plemental agreement,  respecting  the  royalty 
or  rent,  reads  as  follows:  "The  rents  and 
royalties  to  be  paid  by  the  party  of  the  sec- 
ond part  to  the  parties  of  the  first  part  shall 
be  at  the  rate  provided  in  said  deed  of  lease, 
except  that  no  minimum  royalty  shall  be  paid 
so  long  as  the  fault  in  existence  in  said 
Whipple  mine  is  a  hindrance  and  obstacle  to 
its  successful  operation.  But  after  said  fault 
has  been  pierced  and  the  normal  rein  re* 
covered,  then  there  shall  be  a  minimum  roy- 
alty of  eight  thousand  ($8,000.00)  dollars  per 
annum  paid  as  provided  in  said  deed  of 
lease."  The  vein  of  coal  beyond  the  fault 
was   discovered   not  later    than   December^ 
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1905.  Some  time  before  the  discovery  there- 
of, the  men  were  taken  from  that  portion  of 
the  mine  and  put  to  work  at  other  points  In 
it,  but  later  the  work  there  was  resumed. 
The  entry,  after  having  been  driven  gradu- 
ally down  for  some  distance,  had  been  car- 
ried from  the  lowest  point  gradually  up- 
ward, and  the  coal  was  discovered  above  it 
after  some  explorations  and  tests  had  been 
made.  It  became  necessary,  then,  to  bring 
the  entry  up  to  the  level  of  the  coal,  and  put 
it  in  condition  for  use.  The  depression  in  it 
was  from  350  to  400  feet  long,  and  so  deep  as 
to  make  it  impracticable  for  a  roadway.  To 
remedy  this,  the  rock  over  the  depression  was 
shot  down  so  as  to  fill  it  up  and  the  surplus 
stone  carried  out  In  this  way  the  entry 
was  raised  at  that  point  so  as  to  conform  to 
the  bottom  of  the  coal  on  each  side  of  the 
fault.  Thlfl  done,  the  main  entry  was  driven 
on  for  several  hundred  feet,  and  side  entries 
turned  from  it,  both  to  the  right  and  the 
left  In  the  first  left  entry,  turned  near  the 
end  of  the  fault,  the  coal  again  became  thin 
and  practically  disappeared.  Two  other  left 
entries  were  driven  in  a  northwesterly  direc- 
tion from  the  main  entry,  and  there  is  no 
evidence  of  any  obstruction  in  them.  The 
first  right  entry,  turned  opposite  or  about 
opposite  the  first  left  entry,  encountered  an 
obstruction  within  a  short  distance.  The 
second  right  entry  was  driven  a  distance  of 
about  800  feet,  and  there  the  coal  began  to 
disappear.  An  obstruction  was  found  in  the 
main  entry  also,  carried  forward  in  a  north- 
easterly direction,  at  a  distance  of  about  1,200 
feet  from  the  first  right  and  left  entries. 
This  extension  of  the  main  does  not  pursue 
the  general  course  of  the  Collins  land,  which 
is  almost  due  north  and  south.  The  theory 
and  contention  of  the  defendant  are  that  the 
fault  encountered  in  the  first  left,  the  two 
right,  and  the  main  entries  is  the  same  fault 
through  which  the  main  entry  was  driven; 
that  it  has  not  ceased  to  be  an  obstacle  and 
hindrance  to  the  operation  of  the  mine;  and 
that  the  normal  vein  has  not  been  recovered 
in  the  full  and  substantial  sense  of  the  terms 
used  in  the  contract.  E2xpert  mining  en- 
gineers gave  their  opinion,  based  upon  a 
geologic  theory,  that  the  fault  is  due  to  an 
elimination  of  the  carboniferous  matter,  while 
in  a  viscous  state  and  condition,  by  a  current 
of  water  which  cut  out  a  chann^,  after  the 
manner  of  rivers  and  creeks,  into  which 
there  was  a  later  deposit,  now  forming  the 
rock.  In  other  words,  they  say  such  faults 
were  produced  by  a  stream  or  current  which 
washed  away  the  coal  ingredients  or  matter, 
and  the  winding  space  thus  made  through 
that  substance  was  afterwards  filled  with  a 
different  kind  which  became  solid  rock.  In 
conformity  with  this  theory,  they  expressed 
the  opinion  that  the  fault,  bo  created,  con- 
tinues through  the  land  in  a  northerly  di- 
rection, and  constitutes  the  obstructions  now 
found  in  said  side  and  main  entries.  These 
and  other  witnessed  further  testify  that  the 


operation  of  the  mine  and  output  of  coal  are 
seriously  retarded  by  it.  It  has  narrowed 
the  field  of  operation,  rendering  it  impossible 
to  work  as  many  crews  and  as  large  numbers 
of  miners  as  are  necessary  to  the  mining  of 
enough  coal  to  justify  the  payment  of  the 
large  minimum  royalty  stipulated  for.  In  op- 
position to  this  contention,  lack  of  evidence 
of  obstruction  in  the  second  and  third  left 
entries,  indicative  of  free  and  untrammeled 
opportunity  to  mine  in  that  direction,  and 
failure  to  carry  the  main  entry  in  the  direc- 
tion of  the  main  body  of  the  leased  land,  are 
insisted  upon.  Just  when  the  work  at  the 
fault,  called,  in  the  record,  the  "rock  head- 
ing," abandoned  some  time  in  1905,  was  re- 
sumed, does  not  appear.  The  minimum  roy- 
alty prior  to  October  1,  1907,  is  not  demand- 
ed; plaintiff  conceding  exemption  therefrom 
until  that  date.  From  the  time  the  mine 
was  purchased  by  the  defendant  until  Octo- 
ber 1,  1907,  more  than  two  years  elapsed, 
and  from  the  time  of  the  discovery  of  the 
vein  at  the  end  of  the  fault  until  said  1st 
day  of  October,  1907,  more  than  18  months. 
In  that  period,  some  coal  was  necessarily 
taken  from  the  Gollins  land,  as  the  work  be- 
yond the  fault  already  mentioned  was  done. 
This  was  paid  for  at  the  rate  of  eight  cents 
per  ton.  The  lease  permitted  coal  from  some 
adjacent  tracts  belonging  to  other  persons  to 
be  brought  out  through  the  Ck>llins  land. 
There  was  no  cessation  in  the  operation  of 
the  mine,  but  the  mining  in  the  Collins  land 
was  light  On  the  1st  day  of  May,  1907,  an 
explosion  occurred  in  an  entry,  carried  to  the 
left  through  the  Gollins  land,  and  into  a  tract 
known  as  the  ''Thurmond  Land."  It  took 
place  in  the  Thurmond  entry  and  on  the 
Thurmond  land.  The  defense  based  upon 
the  explosion  is  that  for  several  months 
thereafter  nervousness  and  fear  on  the  part 
of  miners  deterred  them  from  working  in 
this  mine,  and  rendered  it  impossible  to  keep 
enough  of  them  at  work  in  it  to  carry  on 
the  operations  In  the  manner  and  to  the  ex- 
tent contemplated  or  desirable 

An  important  element  in  the  case  is  the 
construction  of  the  suspension  or  exemption 
clause  in  the  supplemental  agreement  On 
this  question  very  divergent  views  are  ex- 
pressed in  the  argument  The  defendants 
claim  contact  with  the  fault,  defined  and 
understood  as  described  by  its  witnesses, 
anywhere  in  the  Collins  land,  no  matter  how 
far  distant  from  the  point  at  which  it 
was  originally  encountered  was  contemplat- 
ed and  will  work  a  suspension  of  the  mini- 
mum royalty.  This  conclusion  is  reached  by 
placing  particular  stress  upon  the  words  **no 
minimum  royalty  shall  be  paid  so  long  as 
the  fault  in  existence  in  said  Whipple  mine 
is  a  hindrance  and  obstacle  to  its  successful 
operation."  On  the  other  hand,  the  plaintiff 
says  no  obstruction  other  than  that  already 
encountered  at  the  time  of  the  execution  of 
the  supplemental  agreement,  or  at  any  other 
place,  was  contemplated,  and  that  on  the  ac- 
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oompllshment  of  a  passage  through  it  at  that 
point  and  recovery  of  the  normal  vein  the 
suspension  should  cease.  This  rests  upon  the 
following  terms:  "But  after  the  said  fault 
has  been  pierced  and  the  normal  vein  recov- 
ered then  there  shall  be  paid  the  minimum 
royalty,"  etc.  .We  think  the  phrase  "in  ex- 
istence" must  be  interpreted  as  relating  to 
what  was  known  to  the  parties  at  the  time  it 
was  used.  The  obstruction  in  the  main  en- 
try as  it  stood  at  the  date  of  the  supplemen- 
tal agreement  was  the  only  fault  then 
known.  How  far  it  extended  and  in  what 
direction  could  not  have  been  definitely 
known.  While  we  think  the  phrase  "in  ex- 
istence'' must  be  limited  to  the  obstruction 
at  that  point,  we  are  also  compelled  to  say 
that  it  must  extend  to  the  limits  of  that  ob- 
stacle in  the  main  entry  at  that  point  This 
harmonizes  with  the  other  terms  (used  in  the 
first  clause,  exempting  from  the  payment  of 
royalty  "so  long  as  the  fault  ♦  •  ♦  is  a 
hindrance  and  obstacle"  to  the  successful  op- 
eration of  the  mine.  The  next  clause  stip- 
ulates the  conditions  under  which  the  ex- 
emption should  terminate,  and  the  fault 
cease  to  be  a  hindrance  and  obstacle.  These 
consequences  were  to  ensue  upon  the  piercing 
of  the  fault  and  recovery  of  the  normal 
vein.  If,  therefore,  the  lessee  pierced  the 
fault  and  recovered  the  normal  vein,  the 
conditions  calling  for  resumption  of  the  pay- 
ment of  the  minimum  royalty  were  accom- 
plished, and,  once  accomplished,  we  do  not 
think  a  subsequent,  distant,  and  wholly  dis- 
connected contact  with  the  same  fault  in  the 
further  progress  of  the  development  of  the 
mine  would  produce  a  second  exemption 
from  royalty.  The  contract  contemplates  but 
one  suspension.  There  is  no  provision  which 
says,  after  the  fault  shall  have  pierced  and 
the  normal  vein  recovered,  there  shall  be  an- 
other suspension  or  exemption.  The  clause 
does  not  give  exemption  so  long  as  the  fault 
exists,  but  only  so  long  as  it  hinders  and  ob- 
structs, and  the  terms  used  must  be  deemed 
to  be  applicable  to  an  existing  obstruction  as 
well  as  an  existing  fault.  The  obstruction 
rather  than  the  fault  was  the  real  subject- 
matter  of  the  clause. 

[7]  In  seeking  the  Intention  of  the  parties 
to  a  contract,  all  the  provisions  of  the  in- 
strument together  with  its  purpose,  the  na- 
ture of  the  subject-matter,  and  the  situation 
of  the  parties  at  the  time  are  to  be  consid- 
ered. All  of  the  facts  known  to  the  parties 
are  presumed  to  have  entered  Into  their  ne- 
gotiations, and  measurably  to  have  contrite 
uted  to  the  final  result  as  expressed  in  the 
contract  "It  is  practically  impossible  to 
state  these  facts  in  the  contract,  and  is  rare- 
ly, if  ever,  attempted.  The  court  which  con- 
strues the  contract  must  therefore  either  dis- 
regard all  the  material  facts  which  led  the 
parties  to  express  their  intention  as  they 
did,  or  else  admit  extrinsic  evidence  of  the 
surrounding  facts  and  circumstances.  In 
this  dilemma  the  courts  have  chosen  the  lat- 


\  ter  alternative.  It  Is  a  recognized  rule  of 
construction  that  the  court  will  place  itself 
in  the  position  of  the  parties  who  made  the 
contract  as  nearly  as  can  be  done  by  admit- 
ting evidence  of  the  surrounding  facts  and 
circumstances,  the  nature  of  the  subject-mat- 
ter, the  relation  of  the  parties  to  the  con- 
tract, and  the  objects  sought  to  be  accom- 
plished by  the  contract"  Page  on  Cout  $ 
1123.  To  the  same  general  effect,  see  Gas 
Co.  ▼.  Oil  Co.,  56  W.  Va.  402,  49  S.  B.  548; 
Uhl  V.  Railroad  Co.,  61  W.  Va.  106,  41  S.  E. 
840;  Armstrong  v.  Ross,  61  W.  Ya.  38,  55  S. 
E.  895.  The  terms  used  in  the  written  con- 
tract must  also  be  construed  in  the  light  of 
the  knowledge  of  the  parties.  All  recitals 
and  references  in  a  deed  in  any  way  descrip- 
tive of  the  property  are  read  and  construed 
in  the  light  of  the  state  and  condition  of  the 
property  as  it  was  at  the  time,  unless  some 
other  time  is  expressly  referred  to.  Barbour 
et  aL  y.  Tompkins,  58  W.  Va.  572,  52  S.  E. 
707,  3  L.  R.  A«  (N.  8.)  715;  Martindale  on 
Convey.  |  91.  If  a  deed  or  contract  contain 
references  to  a  certain  thing  or  object  and 
it  is  afterwards  disclosed  that  there  were 
two  or  more  such  objects,  one  of  which  was 
known  to  the  parties  and  the  others  on- 
known,  the  language  is  applicable  only  to 
that  which  was  known.  Armstrong  v%  Ross, 
61  W.  Va.  38,  55  S.  B.  896.  Theoretically 
and  scientifically  it  may  be  true  that  this 
fault  holds  a  sinuous  or  serpentine  course 
through  the  coal  field  or  the  land  of  the 
lessor,  and  may  be  encountered  at  diflTerent 
places  in  the  prosecution  of  mining  opera- 
tions, but  this  could  not  have  been  a  mat- 
ter of  certain  knowledge  to  the  parties. 
Nothing  known  to  them  indicated  w^hat 
course  or  direction  the  fault  pursued  trom 
the  point  at  which  it  was  discovered.  All 
they  knew  at  the  date  of  the  contract  was 
its  presence  and  Its  character  at  the  particu- 
lar point  at  which  it  had  been  encountered. 
Anything  in  addition  to  this  would  then  have 
been  mere  surmise  and  conjecture.  If  we 
could  suppose  a  purpose  to  anticipate  the 
possibility  of  subsequent  contact  with  the 
same  fault  we  find  nothing  in  the  terms  of 
the  exemption  clause,  indicating  intention  to 
make  such  provision. 

[61  On  the  contrary.  It  deals  only  with 
what  was  then  known  to  the  parties,  and  in- 
dicates belief  on  their  part  that  the  piercing 
of  the  fault  and  recovery  of  the  normal  vein 
would  free  them  from  its  effect  These  terms 
impliedly  negative  intent  to  make  provision 
for  contact  or  obstruction  at  other  and  re- 
mote places  within  the  leased  territory.  The 
interpretation  of  the  words  ••pierced"  and 
"recovered"  must  however,  be  reasonable. 
Mere  discovery  of  the  vein  on  the  opposite 
side  of  the  fault  would  amount  to  a  pierc- 
ing and  recovery  in  a  practical  and  sub- 
stantial sense.  The  parties  must  have  in« 
tended  the  allowanoe  of  a  reasonable  time  ia 
which  to  put  the  mine  beyond  the  fault  In  a 
workable  and  productive  stata    Aa  to  tfaiib 
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there  seems  to  be  no  difference  of  opinion. 
The  lessor  allowed  more  than  18  months  In 
which  to  flU  up  the  depression,  pat  the  main 
entry  in  condition  for  transportation  of  coal 
through  it,  and  extend  the  entries  into  the 
coal  lying  beyond. 

The  respective  claims  and  contentions  of 
the  parties  and  the  material  facts  have  now 
been  sufficiently  shown  to  enable  ns  to  con- 
sider some  of  the  additional  errors  assign- 
ed. Exception  was  taken  to  the  action  of 
the  court  in  admitting  the  evidence  of  cer* 
tain  witnesses,  relating  to  the  time  required 
to  overcome  the  obstruction.  The  compe- 
tency of  these  witnesses  to  express  their 
opinions  upon  that  question  is  entirely  clear. 
They  were  both  practical  mining  engineers, 
and  had  personally  inspected  the  defendants' 
mine  and  particularly  the  rock  heading  or 
fault,  and  knew  its  extent  and  character. 
Treating  their  evidence  as  expert  testimony, 
It  was  clearly  admissible.  Redd  v.  Carna- 
han,  65  W.  Va.  330,  64  S.  E.  138;  Delmar 
Oil  Co.  V.  BarUett,  62  W.  Va.  70u.  59  S.  E 
634;  Sebrell  v.  Barrows,  36  W.  Va.  212,  14 
S.  E.  996;  McKelvey  v.  Railroad  Co.,  35  W. 
Va.  500,  14  S.  E.  261.  In  support  of  this  as- 
signment, the  attorneys  for  the  defendants 
in  error  have  said  very  little  in  their  brief, 
a  circumstance  from  which  we  infer  that  at 
the  time  the  exception  was  taken  it  was  bas- 
ed largely  upon  the  construction  of  the 
clause  we  have  Just  Interpreted.  If  their 
view  of  it  were  the  true  one,  this  evidence 
might  have  been  inadmissible,  for,  if  the 
fault  had  not  been  pierced  nor  the  normal 
vein  recovered,  it  might  have  been  prejudi- 
cial to  allow  the  lessor  to  prove  a  lapse  of 
time  necessary  for  the  performance-  of  work 
which  did  not  amount  to  a  piercing  of  the 
fault  or  recovery  of  the  vein.  Under  our 
conclusion  as  to  the  force  and  effect  of  the 
clause,  however,  this  argument  fails. 

The  defendants  requested  a  peremptory  in- 
struction to  find  for  them,  which  the  court 
refused.  Upon  their  motion,  it  gave  six  oth- 
er instructions,  five  of  which  fairly  submit- 
ted to  the  Jury  the  question  whether  the 
fftult  had  been  pierced  and  ceased  to  be  a 
hindrance  to  the  successful  operation  of  the 
mine,  and  the  other  one  the  additional  ques- 
tion whether  the  explosion  of  May  1,  1907, 
was  an  unavoidable  accident,  and  delayed 
the  shipping  of  coal  from  the  leased  prem- 
ises for  any  portion  of  the  period  for  which 
the  plaintiff  claims  rent,  and  in  each  of  those 
relating  to  the  fault  told  the  Jury  to  find 
for  the  defendant,  if  it  had  not  ceased  to  be 
a  hindrance,  and,  in  the  other,  told  them 
they  might  take  the  fact  of  delay  by  the  ex- 
plosion into  consideration.  At  the  instance 
of  the  plaintiff,  the  court  gave  seven  instruc- 
tions, three  of  whldi  relate  to  the  fault,  and 
the  others  to  credibility  of  witnesses,  bur- 
den of  proof,  the  explosion,  and  diligence  on 
the  part  of  the  lessee  In  the  operation  of  the 
mine.  All  of  these  were  objected  to,  but  the 
brief  takes  no  notice  of  any  except  those 


three  which  relate  to  the  fault  The  crit* 
icism  upon  these  three  instructions  has  been 
substantially  disposed  of  in  the  construction 
of  the  exemption  clause  of  the  supplemental 
agreement  It  rests  largely  upon  the  con- 
struction put  upon  that  clause  of  the  con- 
tract by  the  defendants.  As  their  interpre- 
tation has  failed,  the  criticism  likewise  fails. 

[6]  A  further  objection  is  made  to  one  of 
them  on  account  of  its  form.  Though  bind- 
ing in  form,  it  takes  no  notice  of  the  de- 
fense based  upon  the  explosion.  This  objec- 
tion is  also  without  merit  since  the  evidence 
of  delay,  resulting  from  the  explosion,  does 
not  cover  the  whole  period  for  which  the 
rent  is  claimed.  It  did  not  make  out  a 
complete  defense.  All  that  it  tends  to  prove 
could  be  conceded  and  yet  there  would  nec- 
essarily be  a  verdict  for  the  plaintiff.  This 
instruction  does  not  deal  with  the  amount 
of  the  recovery.  It  simply  tells  the  Jury  that 
if  they  should  find  for  the  plaintiff  upon 
the  issue  respecting  the  fault  in  the  mine, 
they  should  render  a  verdict  for  him.  It 
relates  to  the  right  to  recover,  not  the 
amount  of  the  recovery. 

We  think  the  defendants'  peremptory  in- 
struction was  properly  refused.  The  evidence 
shows  completion  pf  the  main  entry  through 
the  fault  and  progress  of  the  same  for  at 
least  1,200  feet  beyond  it  Though  the  fault 
was  again  encountered  in  the  first  left  entry, 
in  the  first  and  second  right  entries  and  in 
the  main  entry  at  its  terminus.  It  does  not 
appear  that  any  obstruction  was  found  in 
either  the  second  or  third  left  entries.  The 
Jury  may  well  have  inferred  that  by  a  de- 
fiectlon  of  the  main  entry  toward  the  north, 
so  as  to  carry  it  up  through  the  main. body 
of  the  plaintiffs  land  instead  of  in  the  direc- 
tion of  the  southeast  line,  the  mine  could 
have  been  operated  much  more  successfully 
and  to  the  limit  contemplated  by  the  par- 
ties. It  does  not  appear,  therefore,  that  the 
fault  continued  to  be  necessarily  a  hindrance 
or  obstacle  to  successful  operation.  It  is 
not  to  be  supposed  that  either  the  lessee  or 
the  lessor  contemplated  the  leaving  of  vast 
quantities  of  coal  in  the  mine  in  the  neigh- 
borhood of  the  fault,  if  it  does  continue  its 
course  through  the  land.  That  the  lessee  has 
been  advancing  its  entries  so  as  to  obtain 
the  coal  up  to  the  fault  on  each  side,  after 
having  passed  through  it  so  as  to  obtain 
all  of  the  coal  in  that  part  of  the  mine,  does 
not  signify  a  continuation  of  the  obstruction, 
nor  impossibility  of  driving  entries  in  other 
directions  so  as  to  work  larger  numbers  of 
men  and  obtain  larger  quantities  of  coal. 
The  lease  gives  right  and  Imposes  obligation 
to  take  out  all  the  coal  in  the  land  that 
is  reasonably  susceptible  of  profitable  min- 
ing. Hence  it  was  both  the  right  and  duty 
of  the  lessee  to  take  out  the  coal  in  the 
neighborhood  of  the  fault,  and  its  work  in 
that  part  of  the  mine  argues  no  impossibility 
of  larger  operations  in  other  parts.  In  view 
of  this  we  perceive  ample  room  for  the  Jury 
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to  say  the  lessee  is  simply  exercising  discre- 
tion,  allowed  it  by  the  contract,  as  to  meth- 
od of  operation.  We  have  already  said  the 
defense  asserted  under  the  clause  providing 
for  relief  on  the  ground  of  unavoidable  ac- 
cident does  not  cover  the  entire  period  nor 
constitute  a  complete  defense. 

The  evidence  Introduced  under  the  defense 
of  unavoidable  accident,  if  sufficient  to  prove 
delay  from  that  cause,  and  not  negatived 
by  any  evidence  to  the  contrary,  would  re- 
duce the  amount  of  the  recovery,  and  justify 
the  action  of  the  court  in  setting  aside  the 
verdict,  since  the  jury  allowed  the  whole 
amount  sued  for.  But  there  were  circum- 
stances tending  strongly  to  disprove  the 
statement  that  men  could  not  be  induced  to 
work  in  the  mine  after  the  explosion.  Just 
where  the  accident  occurred  is  not  clearly 
shown,  but  it  must  have  been  at  least  600 
or  700  feet  from  the  main  entry  running 
through  the  lessor's  property,  and,  2,500  or 
3,000  feet  from  the  region  beyond  the  fault 
or  rock  heading  in  which  the  larger  body 
of  the  plaintiff's  coal  lies.  The  explosion 
occurred  on  the  1st  day  of  May,  1907,  five 
months  before  the  date  from  which  the  min- 
imum royalty  is  demanded.  The  witnesses 
testifying  on  this  subject, do  not  pretend  to 
claim  any  delay  on  account  of  the  explosion 
for  a  period  of  more  than  six  months,  and 
they  are  not  as  positive  and  specific  as  they 
might  be  in  dealing  with  the  reluctance  of 
men  to  work  in  the  mine.  They  specify  no 
particular  instance  of  refusal  to  work  in  that 
part  of  the  mine.  Besides,  operations  were 
carried  on  In  the  mine  immediately  after 
the  explosion.  It  is  a  shaft  mine,  and  the 
shaft  is  not  more  than  600  or  700  feet  dis- 
tant from  the  scene  of  the  explosion.  The 
men  must  have  gone  into  and  out  of  the 
mine  by  means  of  that  shaft.  In  April,  May, 
and  June,  1907,  17,456  gross  tons  were  taken 
out  of  the  mines,  nearly  one-half  of  which 
came  out  in  the  months  of  May  and  June. 
In  July,  August,  and  September,  25,551  gross 
tons  were  taken  out.  In  this  last  quarter, 
the  quantity  mined  was  not  greatly  less  than 
the  amount  taken  out  in  the  quarter  imme- 
diately preceding  the  explosion.  We  think 
these  facts  and  circumstances  made  the  ef- 
fect of  the  explosion  upon  the  operation  of 
the  mines  on  and  after  October  1,  1907,  a 
question  for  the  jury. 

What  we  have  said  here  on  the  subject  of 
the  peremptory  instruction  applies  to  the 
motion  to  set  aside  the  verdict  as  being  un- 
supported by  the  evidence  or  against  the  pre- 
ponderance thereof.  In  sustaining  it  the 
trial  court  erred. 

These  conclusions  result  in  the  reversal  of 
the  order  setting  aside  the  verdict,  reinstate- 
ment of  the  verdict,  and  rendition  of  judg- 
ment thereon  in  favor  of  the  plaintiff  in  er- 
ror for  the  sum  of  $6,113.64,  with  interest  on 
said  sum  from  the  date  of  the  verdict,  the 


14th  day  of  February,  1910,  until  paid,  and 
judgment  for  his  costs  in  the  court  below, 
as  well  as  his  costs  in  this  court 
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WELCH  LUMBER  CO.  v.  PAGETON 
LUMBER  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  2,  1911.) 

(Syllabus  by  the  Cowrt,) 

1.  Courts  (§  252*)— REViEw-nJuBisDicrioNAL 
Amount. 

If  the  distributable  share  of  a  creditor,  in 
a  suit  to  wind  up  the  affairs  of  a  copartnership, 
be  less  than  the  sum  necessary  to  give  juris- 
diction, this  court  will  not  entertain  his  ap- 
peal from  a  decree  denying  him  such  distributive 
share. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  252.*] 

2.  Appeal  and  Ebbob  <§  266*>— Review— Ob- 
jections Not  Raised  Below. 

Error,  not  apparent  on  the  face  of  a  com- 
missioner's report,  taken  in  connection  with  the 
pleadings,  or  which  might  be  affected  by  ex- 
traneous evidence,  will  not  be  available  as  er- 
ror in  this  court,  unless  the  report  has  been  ex- 
cepted to  on  that  ground  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (f  1552-1571;  Dec  Dig.  § 
266.  *1 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  the  Welch  Lumber  Company 
against  the  Pageton  Lumber  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants the  Graham  Grocery  Company  and 
America  Franklin  appeaL    Affirmed. 

Rltz  &  Ritz,  for  appellants.  T.  P.  Hen- 
ritze  and  Anderson,  Strother  &  Hughes,  for 
appellee.' 

MILLER,  J.  This  was  a  suit  to  wind  up 
the  business  of  the  defendant  B.  R.  Myers, 
trading  as  Pageton  Lumber  Company.  His 
debts,  secured  and  general,  and  their  priori- 
ties, were  ascertained  and  decreed,  and  his 
assets  marshalled  and  distributed  in  accord- 
ance with  sundry  reports  of  a  commissioner, 
to  whom  the  cause  was  referred. 

The  defendants,  Graham  Grocery  Compa- 
ny, an  execution  creditor,  and  America 
Franklin,  administratrix  of  Henry  L.  Frank- 
lin, deceased,  the  latter,  in  her  petition,  filed, 
asserting  a  lien  on  the  funds  in  the  hands 
of  the  special  receiver,  prior  to  all  other 
creditors,  have  appealed. 

The  commissioner,  by  his  several  reports, 
in  effect,  at  least,  reported,  and  the  court 
decreed,  that  the  first  lien  on  said  funds  was 
the  deed  or  deeds  of  trust  of  the  Welch 
Lumber  Company;  the  second,  the  lien  by 
execution,  of  the  Graham  Grocery  Compa- 
ny. The  commissioner  also  reported  the  ex- 
ecution of  the  Graham  Grocery  Company  the 
first  lien  on  all  property  of  said  Pageton 
Lumber  Company,  not  covered  by  plaintiff's 
deeds  of  trust. 


*For  other  caaei  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Hep'r  Indexes 
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The  lien  of  the  Welch  Lumber  Company, 
80  rei)orted  and  decreed,  was  largely  in  ex- 
cess of  the  net  proceeds  of  the  sale  of  the 
lumber  in  the  hands  of  the  special  receiver 
for  distribution,  and  the  court  by  the  two 
decrees  appealed  from,  the  first  of  October 
3,  1906,  the  other  of  July  8,  1909,  though  not 
in  specific  terms,  yet  in  effect,  confirmed  the 
several  reports  of  the  commissioner,  and  di- 
rected that  the  balance  of  the  money  in  the 
hands  of  the  receiver,  after  payment  of  costs, 
expenses  and  counsel  fees  allowed,  should  be 
paid  to  plaintiff  on  account  of  its  trust  debt. 

The  commissioner  in  his  final  report,  at 
the  request  of  M.  O.  Litz,  attorney  for  Amer- 
ica Franklin,  administratrix,  also  reported, 
"that  tbere  ia  due  the  estate  of  said  Frank- 
lin from  the  Pageton  Lumber  Company,  the 
sum  of  $732.80,  as  shown  by  the  statement 
of  said  M.  O.  Litz,  which  is  herewith  re- 
turned." He  did  not,  however,  report  this 
debt  a  lien,  and  it  was  not  decreed  a  lien  on 
the  funds  in  the  hands  of  the  special  receiver. 
Litz's  statement,  or  evidence,  before  the  com- 
missioner, was  purely  hearsay,  was  object- 
ed to,  as  incompetent,  which  in  fact  it  was. 
In  her  petition,  or  answer,  the  administra- 
trix alleged  said  debt  to  be  six  hundred  dol- 
lars, not  seven  hundred  and  thirty-two  dol- 
lars and  eighty  cents,  as  found  by  tbe  com- 
missioner. Litz  says,  that  he  had  mislaid 
the  papers  at  the  time  of  preparing  said  pe- 
tition, and  that  he  estimated  the  amount 

The  findings  of  the  commissioner  in  his 
first  and  second  reports,  as  to  the  liens  and 
their  priorities,  were  not  excepted  to,  either 
by  appellants  or  appellees.  The  decree  of 
October  3,  1908,  so  finds,  and  decreed  dis- 
tribution to  plaintiff  of  the  larger  portion 
of  the  funds  In  the  hands  of  the  special  re- 
ceiver. It  appears  from  recitals  In  this  de- 
cree, however,  that  a  third  report,  by  agree- 
ment of  counsel,  was  made  up  by  the  com- 
missioners in  open  court,  and  filed  on  the 
same  day.  It  is  to  be  inferred  from  this  de- 
cree and  the  arguments  presented  here  that 
the  agreement  was,  that  the  commissioner 
should  make  up  the  report  on  the  pleadings 
and  proofs  already  filed  in  the  cause.  He 
reported,  however,  that  in  order  to  ascertain 
the  fact  directed  by  the  court  to  be  Inquired 
into  and  reported  he  had  taken  the  deposi- 
tion of  Purcell,  which  he  filed  with  his  re- 
port From  this  evidence  he  "finds  and  re- 
ports that  the  lumber  taken  over  by  the  re- 
ceiver In  this  cause  was  manufactured  either 
from  the  logs  mentioned  in  said  deeds  of 
trust  in  favor  of  Welch  Lumber  Company, 
or  from  timber  mentioned  in  certain  timber 
contracts  referred  to  and  embraced  in  said 
deeds  of  trust  or  some  of  them." 

To  this  report  and  the  reading  of  the  dep- 
osition of  Purcell  thereon  the  decree  recites 
there  were  exceptions  indorsed  on  the  report, 
but  by  whom  the  decree  does  not  say.  We 
find  in  the  record,  however,  following  the  re- 
port, an  exception  signed  by  counsel  for  ap- 
pellants, excepting  thereto,  '*in  so  far  as  it 


attempts  to  report  any  property  belonging  to 
the  Pageton  Lumber  Company,  which  went 
into  the  hands  of  receiver  in  this  case  as  be- 
ing covered  or  affected  by  the  deeds  of  trust 
set  up  by  the  Welch  Lumber  Co.,  there  being 
no  evidence  to  Justify  such  finding."  The  re- 
port shows  also  counsel  for  appellants  was 
present  at  the  taking  of  the  deposition  of 
Purcell,  cross-examined  the  witness,  and 
that  no  exceptions  were  noted  to  the  testi- 
mony. Without  passing  upon  this  exception, 
the  decree  for  the  fourth  time  re-commit  Led 
the  cause  to  the  commissioner  for  the  pur- 
pose of  taking  proof,  and  directed  him  to  re- 
port what  property  went  into  the  hands  of 
the  special  receiver;  whether  any  property 
other  than  that  covered  by  the  deeds  of  trust 
went  Into  his  hands ;  whether  the  logs  men- 
tioned in  the  deeds  of  trust  were  converted 
into  lumber  after  the  execution  thereof; 
whether  the  lumber  manufactured  from  said 
logs  went  into  his  hands,  and  whether  any 
lumber  which  went  into  the  hands  of  the 
special  receiver  was  sawed  from  timber  or 
logs  other  than  those  mentioned  in  said 
deeds  of  trust. 

In  his  fourth  report,  the  commissioner  re- 
ports his  inability  to  ascertain  all  the  facts 
called  for  In  said  decree.  He  refers  to  his 
report  filed  at  a  former  term,  in  which  he 
says  he  reported  as  nearly  as  he  could,  from 
the  evidence,  all  property  of  the  Pageton 
Lumber  Company,  and  the  value  thereof, 
which  had  been  taken  over  by  the  special 
receiver.  He  reports  that  a  few  logs  cut 
from  the  lands  of  R.  L.  Johnson  were  not 
covered  by  said  deeds  of  trust,  but  that  all 
other  logs,  except  those,  came  from  the 
Franklin  land,  and  were  covered  by  the 
deeds  of  trust;  also  that  a  portion  of  the 
lumber  was  manufactured  after  the  execu- 
tion of  the  deeds  of  trust,  and  that  all  the 
timber  at  the  mill  at  the  time  the  receiver 
was  appointed  went  into  his  hands.  He  was 
unable  to  report  what  quantity  of  lumber 
was  manufactured  after  the  deeds  of  trust 
were  executed,  or  what  logs  were  cut  and 
hauled  in  after  that  time,  or  what  logs  were 
on  the  skidways  at  that  time,  that  were  aft- 
erwards cut  into  lumber  and  went  into  the 
hands  of  the  receiver;  he  was  of  the  opin- 
ion that  it  would  be  impossible  to  get  infor- 
mation that  would  be  sufficiently  definite  to 
report  these  facts.  Another  fact  reported  is 
that  the  receiver  took  possession  of  three 
horses  levied  on,  under  executions  in  favor 
of  the  Graham  Grocery  Company,  and  Hen- 
ritze  &  Henritze,  as  the  property  of  the 
Pageton  Lumber  Company.  He  does  not  re- 
port whether  these  horses  were  or  were  not 
covered  by  the  deeds  of  trust  This  report 
was  excepted  to  by  no  one. 

By  the  final  decree  of  July  8,  1909,  the 
cause  was  brought  on  to  be  heard  upon  the 
several  reports  of  said  commissioner,  and  It 
recites  that,  "upon  consideration  whereof 
the  court  doth  hereby  confirm  the  said  re- 
port   •    •    •    except    as    herein    otherwise 
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decreed."  While  "report"  Is  used  in  the  sin- 
gular, we  must  Interpret  this  decree  as  a 
confirmation  of  all  the  reports,  treated  as 
one.  In  effect  it  is  so.  It  finally  disposes 
of  all  the  matters  in  controversy. 

This  is  a  very  incomplete  and  unsatisfac- 
tory record.  To  arrive  at  correct  conclu- 
sions and  to  do  exact  Justice  between  the 
parties  is  next  to  impossible.  We  can  only 
do  the  best  we  can,  consistent  with  estab- 
lished rules  of  practice,  and  with  due  regard 
to  the  findings  of  the  commissioner,  and  the 
several  decrees  of  ttie  court  below  thereon. 

[1]  We  will  first  dispose  of  the  appeal  of 
the  Graham  Grocery  Company.  The  com- 
missioner in  his  second  report,  reports  the 
Judgment  of  this  company  a  first  lien  upon 
all  the  property  of  the  defendant  company, 
not  embraced  in  said  deeds  of  trust ;  in  the 
fourth,  that  the  horses  levied  on  were  turn- 
ed over  by  the  constable  to  the  special  re- 
ceiver. The  special  receiver,  in  his  report, 
has  accounted  for  the  proceeds  of  the  sale 
of  two  horses,  one  at  forty  dollars,  the  oth- 
er at  sixty  dollars.  What  became  of  the 
other  it  is  not  shown  in  the  record.  From 
the  description  given  by  the  constable  of 
one  of  them  it  is  not  unlikely  he  has  gone 
the  way  of  all  the  earth.  The  decree  filing 
this  report  of  the  special  receiver,  directs 
him  to  sell  all  the  remaining  property  and 
assets  of  the  Pageton  Lumber  Company.  In 
his  final  report,  confirmed  by  the  decree  of 
July  8,  1909,  he  reports  the  sale  of  no  other 
horse.  Presumptively  all  the  property  left 
in  his  hands  had  then  been  sold  and  dispos- 
ed of,  and  so  far  as  we  are  permitted  to  see 
from  the  record  before  us,  there  was  no  oth- 
er property  shown  or  reported,  not  subject 
to  the  first  lien  of  the  plaintiff  company. 
The  first  item  of  disbursements  with  which 
the  special  receiver  Is  credited  in  his  report 
is:  Paid  Greenwalt,  Justice,  costs  in  the 
case  of  Graham  Grocery  Company  against' 
Pageton  Lumber  Company,  $20.43.  There 
may  be  other  items  not  apparent  properly 
chargeable  against  the  proceeds  of  the  sale 
of  the  horses  levied  on.  It  we  should  find, 
however,  that  the  Graham  Grocery  Compa- 
ny was  entitled  to  all  the  proceeds  of  the 
sale  of  these  horses,  its  distributable  share 
would  be  less  than  the  sum  necessary  to 
give  this  court  Jurisdiction  of  their  appeal. 
Wees  V.  Blbon,  61  W.  Va.  380,  56  S.  E.  611, 
and  cases  cited. 

Next  what  disposition  shall  we  make  of 
the  appeal  of  America  Franklin,  administra- 
trix? Her  petition  and  answer  claims  a  lien 
upon  the  funds  in  the  hands  of  the  special 
receiver.  No  seller's  lien  was  specifically  re- 
served in  the  contract  exhibited  with  her  pe- 
tition. This  contract,  a  deed  under  seal, 
granted  and  conveyed  standing  timber,  with 
right  to  the  purchaser  to  enter  upon  the 
land,  and  to  occupy  it,  to  the  exclusion  of 
the  grantors,  with  mills,  houses  and  other 


structures  necessary  to  successfully  operate 
the  land  for  the  timber  thereon,  and  to  store 
the  manufactured  lumber.  One  hundred  dol- 
lars was  paid  down  on  the  price,  and  an  ad- 
ditional one  hundred  dollars  was  to .  have 
been  paid,  and  so  far  as  we  know  was  paid, 
at  the  time  the  mill  was  set  on  the  land, 
these  sums  to  be  deducted  from  the  first  one 
hundred  thousand  feet  of  lumber  sawed,  at 
the  prices  stipulated  per  thousand  feet,  to  be 
determined  by  measurements  by  log  rule  at 
the  small  end  of  the  log.  Whether  under  this 
contract,  or  under  the  rules  and  principles 
applied  in  Wiggin  v.  Mankin,  65  W.  Va.  219, 
63  S.  E.  1091,  Buskirk  Bros.  v.  Peck,  57  W. 
Va.  360,  50  S.  E.  432,  and  Curtin  v.  Isaac- 
sen,  36  W.  Va.  391,  15  S.  B.  171,  a  lien  ex- 
isted, for  the  unpaid  purchase  money  for  the 
timber,  asserted  in  appellants'  petition,  we 
need  not,  and  do  not  decide,  for  in  our  view 
of  the  case,  as  presented,  the  decree  below 
must  be  afilrmed,  on  another  ground. 

[2]  That  ground  is,  that  Mrs.  Franklin  did 
not  except  to  the  reports  of  the  commission- 
er, finding  specifically,  or  in  effect,  that  the 
plaintiffs  deeds  of  trust  constituted  the  first 
lien  on  the  proceeds  of  the  sale  of  the  lum- 
ber and  timber.  Our  decisions  hold  that 
where  a  commissioner's  report  is  confirmed 
without  exception  this  court  will  not  look 
into  the  evidence  on  which  it  was  founded, 
or  by  which  it  might  be  effected,  but  will 
accept  the  findings  of  the  commissioner  as  to 
all  the  facts  depending  on  extrinsic  evidence, 
as  final  and  conclusive.  Long  v,  Willis,  50 
W.  Va.  341,  40  S.  E.  340 ;  Bank  of  Union  v. 
NlckeU,  57  W.  Va.  57,  62,  49  S.  E.  1003; 
Gay  ▼.  Lockridge,  43  W.  Va.  267,  27  S.  B. 
306,  and  cases  cited.  It  is  quite  true  that 
an  error  apparent  on  the  face  of  the  report 
of  a  commissioner,  taken  in  connection  with 
the  pleadings,  which  can  not  be  affected  by 
extraneous  evidence,  may  be  corrected,  even 
in  this  court,  though  not  excepted  to  in  the 
court  below;  but  if  it  depends  on  extrinsic 
evidence,  to  be  available  as  error  here,  the 
report  must  have  been  excepted  to  in  the 
lower  court  Bank  v.  Shirley,  26  W.  Va. 
563 ;  Bank  v.  Wilson,  25  W.  Va.  242;  Bank 
V.  Nickell,  supra;  Haymond  ▼.  Murphy,  65 
W.  Va.  616,  64  S.  E.  855. 

The  result  of  these  considerations  is  that 
the  decree  below  must  be  affirmed. 

(6»  W.  Va.  271) 

DBMPSEY  V.  NOBFOLK  &  W.  BY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  2,  1911.) 

(ByUahu9  hy  the  Court.) 

1.  Tbial  (§  156*)— Demurrer  to  EviosifOB, 

In  considering  a  demurrer  to  evidence  a 
proper  test  is  whether  the  evidence  would  sos- 
tain  a  verdict  for  the  party  as  to  whose  evi- 
dence the  demurrer  is  entered,  if  one  was  re- 
turned by  the  jury  and  there  was  a  motion  to 
set  it  aside.    If  a  verdict  against  the  demumuit 
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could  not  properly  be  set  aside,  there  should  be 
a  judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §9  354-356;   Dec.  Dig.  |  156.*] 

2.  Railroads    (|    378*)  —  Tbbspasskbs    ov 

Tback— Infants. 

It  is  the  dut7  of  a  locomotiye  engineer  to 
look  out  for  helpless  trespassers  on  the  track. 
80  far  as  may  be  consistent  with  other  duties  of 
his  position,  and  when  he  observes  a  child  of  ir- 
responsible age  on  the  track  to  take  reasonable 
precaution  for  its  safety. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1281,  1282;   Dec.  Dig.  S  378.*] 

8.  Railroads    (f§    359,    378*)  —  Injurt   to 
Child  Near  track— Negligence. 

It  is  negligence,  binding  the  railway  com- 
pany, for  a  locomotive  engineer,  when  his  other 
duues  do  not  demand  attention  and  the  situa- 
tion permits  a  view,  to  fail  to  observe  a  child 
of  irresponsible  age  walking  by  the  side  of  the 
track  and  in  dangerous  proximity  thereto,  or, 
when  he  does  observe  it  and  has  distance  in 
which  to  stop,  to  undertake  to  run  a  rapidly 
moving  train  oy  the  child  in  that  position. 

rE5d,  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  n  1239,  1281,  1282;  Dec  Dig.  S| 
359,  378.*] 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  James  A.  Dempsey.  administra- 
tor, against  the  Norfolk  &  Western  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Holt  &  Duncan,  for  plaintiff  In  error; 
John  S.  Marcum  and  John  L.  Stafford*  for 
defendant  in  error. 

ROBINSON,  J.  A  child  sixteen  months 
old  was  injured  by  a  freight  train  of  the  de- 
fendant company  so  that  it  died.  An  admin- 
istrator sued  for  damages  in  the  premises. 
On  the  trial,  defendant  demurred  to  the  ev- 
idence, the  jury  ascertained  damages  at  $1,- 
500,  and  the  court  overruled  the  demurrer 
and  entered  judgment  for  plaintiff. 

Two  distinct  grounds  are  submitted  for  a 
reversal  of  the  judgment  First,  it  is  assert- 
ed that  negligence  on  the  part  of  defendant 
has  not  been  established.  Second,  the  point 
is  mad.e  that  the  injury  resulted  from  the 
contribiitory  negligence  of  the  parents  and 
that  the  same  is  Imputable  to  the  child. 

[1]  The  real  question  with  which  we  must 
deal,  in  the  determination  of  the  proposi- 
tions presented  to  overthrow  the  judgment, 
is  this:  If  the  jury  had  found  a  verdict  for 
plaintiff  on  the  evidence  taken  from  their 
consideration  by  the  demurrer,  would  it  be 
proper  to  set  aside  the  verdict?  In  other 
words,  could  a  jury  have  found  from  the  ev- 
idence a  warranted  verdict  for  the  plaintiff? 
If  a  verdict  so  found  could  not  be  sustain- 
ed on  motion  to  set  it  aside,  then  the  judg- 
ment on  the  demurrer  is  erroneous;  other- 
wise, it  is  not  Kelley  v.  Railroad  Co.,  58 
W.  Va.,  at  page  221,  52  S.  B.  520,  2  L.  R.  A. 
(N.  S.)  8d8.  See,  also,  4  Enc  Digest,  Va.  it 
W.  Va.,  640. 

We  have  carefully  considered  the  evidence. 
A  verdict  for  plaintiff  founded  on  it  could 


not  properly  be  disturbed.  A  finding  of  neg- 
ligence on  the  part  of  defendant  is  sufficient- 
ly warranted.  The  case  is  very  nearly  con- 
trolled by  Gunn  v.  Railroad  Co.,  42  W.  Va. 
676,  26  S.  E.  546,  36  L.  R.  A.  575. 

A  jury  reasonably  could  have  believed  that 
the  child  was  on  the  track  at  the  time  the 
train  was  approaching,  or  so  close  to  the 
track  that  the  engine  or  cars  were  sure  to 
endanger  It  One  reasonable  inference  is 
that  the  child  wandered  from  Its  home  near 
the  railway,  across  the  east  bound  track,  to 
the  space  between  the  double  tracks,  and 
was  toddling  along  that  narrow,  dangerous 
space  In  the  direction  its  sister  and  other 
children  had  gone  only  a  few  minutes  earlier. 
Again,  it  may  be  said  that  the  little  foot 
prints  leading  to  the  railroad,  the  place 
where  the  injured  body  was  found  imme- 
diately after  the  train  had  passed,  and  the 
time  that  elapsed  after  the  child  left  the 
mother's  sight,  reasonably  prove  that  the 
child  was  on  the  east. bound  track  when  the 
train  was  approaching,  or  across  that  track 
in  the  narrow  space  between  the  two  tracks. 
These  facts  and  circumstances  place  the 
child  in  a  i>osition  where  other  evidence 
tends  to  prove  that  it  was  in  full  view  from 
the  engine  when  nearly  1,400  feet  away. 
True,  for  a  small  part  of  this  distance,  por- 
tions of  the  engine,  because  of  a  curve,  would 
cut  off  the  engineer's  view.  But  we  deem 
this  immaterial.  There  is  evidence  tending 
to  establish  that  the  distance  from  which  the 
engineer  first  could  see  the  child  was  one 
Sufficient  in  which  to  stop  the  train  before 
reaching  it  The  engineer  testifies  that  he 
was  looking  ahead  while  running  this  dis- 
tance and  that  he  saw  no  child  on  the  track. 
But  a  jury  could  say  that  the  facts  and  cir- 
cumstances proved  in  relation  to  the  child's 
position  contradict  the  engineer's  testimony. 
They  could  refuse  to  give  his  testimony  cred- 
ibility. Besides,  the  engineer  does  not  say 
that  he  did  hot  see  the  child  walking  by  the 
side  of  the  track.  He  invariably  speaks  of 
the  track  itself  and  not  the  space  between 
it  and  the  other  track.  A  jury  could  reason- 
ably believe  that  he  was  purposely  not  con- 
tradicting the  facts  and  circumstances  from 
which  it  may  be  Inferred  that  the  child  was 
in  that  space  at  the  time  he  says  he  was 
looking  ahead.  The  time  that  the  child  had 
been  out  of  the  mother's  sight  was  too  short, 
as  may  well  be  inferred,  for  It  to  have  been 
at  some  hidden  point  beyond  the  other  track 
and  to  have  come  from  its  hiding  and  ap- 
proached the  train  after  the  engine  had 
passed.  And  there  are  other  reasonable  in- 
ferences which  may  be  drawn  from  the  evi- 
dence, supporting  a  conclusion  that  the  child 
was  either  on  the  track  or  in  the  dangerous 
space  between  the  tracks  at  the  time  the 
engineer  first  could  see  it  It  may  have  been 
on  the  track  and  some  part  of  the  engine 
have  pitched  It  where  it  lay.    The  engineer 
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says  he  was  looking  ahead.  He  says  he  saw 
no  child  "on  the  track."  A  reasonable  con- 
clusion from  the  evidence,  disregarding  the 
credibility  of  the  engineer  as  a  jury  could 
do,  is  that  he  did  see  the  child  on  the  track. 
At  no  time  In  his  testimony  does  he  direct- 
ly contradict  the  fact  that  he  did  not  see  the 
child  between  the  tracks.  One  may  accept 
his  statement  that  he  did  not  see  it  on  the 
track  and  reasonably  conclude  that  the  en- 
gineer saw  the  child  between  the  tracks  and 
took  the  risk  of  running  by  It. 

The  conductor,  who  was  riding  In  the  cab 
at  the  time,  says  he  was  looking  ahead.  But 
there  Is  a  proved  admission  by  him  which 
contradicts  his  testimony  in  this  particular. 
Singularly  enough  he  also  refers  only  to  the 
fact  that  he  saw  no  child  *'on  the  track." 
He  does  not  say  that  he  did  not  see  the  child 
between  the  tracks.  The  testimony  of  the 
fireman  Is  that  he  saw  no  child  "on  the 
track,"  but  he  does  not  know  whether  he  was 
looking  ahead  at  this  particular  place  or  en- 
gaged In  firing  the  engine.  A  brakeman  al- 
so was  In  the  cab,  but  he  Is  not  produced  as 
a  witness.  The  cab  was  occupied  by  these 
four  persons.  Another  reasonable  Inference 
that  a  Jury  could  use  In  contradicting  the 
testimony  of  the  crew,  if  Indeed  It  needs 
contradiction.  Is  that  they  were  engaged  In 
conversation  and  attention  to  each  other. 
They  had  Just  left  a  station.  There  the  con- 
ductor and  brakeman  had  Joined  the  en- 
gineer and  fireman  in  the  cab.  It  was  a  nat- 
ural time  for  comment  and  discussion. 

[21  It  was  the  duty  of  the  engineer  to  ob- 
serve this  child,  and  to  stop.  11  Enc.  Di- 
gest, Va.  &  W.  Va.,  573;  2  Wood  on  Rail- 
roads, 1267.  He  was  not  engrossed  in  duties 
which  took  his  eyes  from  the  track.  He  in- 
sists he  -was  looking  ahead.  The  weather 
conditions  were  evidently  good  for  observa- 
tion at  a  distance,  and  the  light  pink  dress 
of  the  child  was  favorable  as  a  mark  clearly 
to  be  seen.  If  the  child  was  on  the  track,  he 
could  not  assume  that  It  would  get  off.  That 
rule  as  to  adults  does  not  apply  to  irrespon- 
sible looking  children.  If  the  child  was 
walking  between  the  two  great  tracks  of  this 
railway  line,  it  was  likewise  the  duty  of  the 
engineer  to  take  no  risk  In  passing  it  with 
the  swiftly  moving  machinery  and  cars.  He 
was  chargeable  with  knowledge  that  an  in- 
fant In  such  a  position  Is  likely  to  become 
bewildered  and  to  take  a  step  to  its  Injury. 
Even  adults  cannot  safely  stand  near  a  rap- 
Idly  moving  train.  Grease  on  the  child's 
body  and  clothing  Indicated  that  it  might 
have  been  struck  by  the  sides  of  the  engine 
or  cars.  We  do  not  know  how  it  came  to 
injury.  But  pregnant  is  the  fact  that  the 
child  was  on  or  very  near  the  track  when 
the  train  approached  and  that  the  engineer 
was  derelict  in  not  observing  its  danger  and 
protecting  it  That  the  train  injured  the 
child  Is  certain.    Why  did  not  the  engineer 


protect  It,  If  he  was  looking  ahead  as  he 
says? 

[8]  Clearly  was  It  negligence  to  undertake 
to  run  a  great  fast  train  by  this  little  boy, 
if  the  reasonable  Inference  that  the  engineer 
undertook  that  risk  Is  adopted.  A  cautious 
man  would  not  do  so.  He  would  know  that 
the  excitement  and  confusion  would.  In  a 
sense,  blind  the  child  and  cause  Its  fall  to 
injury.  To  undertake  to  run  by  a  child  in 
such  a  place  would  seem  quite  as  reckless  as 
to  rely  on  a  child's  leaving  the  track  when 
on  It  ahead  of  an  approaching  train.  The 
law  does  not  permit  the  latter,  nor  will  it 
Justify  the  former.  The  certain  danger  be- 
cause of  the  Immaturity  of  the  child  affords 
the  reason  In  either  Instance.  It  Is  not  any 
particular  position  of  the  child  that  excuses 
the  engineer  from  failure  to  stop.  The  prob- 
ability of  Injury,  though  the  child  may  be 
wholly  off  the  track,  must  impel  him  to  stop 
when  circumstances  reasonably  Indicate  that 
injury  may  happen  If  he  does  not  do  so. 

Now,  as  to  the  alleged  negligence  of  the 
parents.  It  sufQces  to  say  that  they  have 
not  been  shown  guilty  of  such  negligence  as 
would  bar  a  recovery,  even  were  we  to  ap- 
prove the  doctrine  of  Imputed  negligence, 
which  defendant  would  have  us  apply.  As 
to  that  doctrine  we  express  no  opinion.  In 
this  v^ase  ''there  was  not  that  omission  of 
ordinary  care  as  persons  of  ordinary  pru- 
dence deem  adequate  care  with  their  chil- 
dren.**   Gunn  V.  Railroad  CJo.,  supra. 

On  the  demurrer  to  the  evidence,  the  trial 
court  properly  adopted  the  Inferences  and 
conclusions  most  favorable  to  the  party 
whose  evidence  was  thereby  taken  from  the; 
Jury.  These  inferences  and  conclusions  were 
not  overcome  by  any  decided  preponderance 
of  probability  and  reason  against  them.  The 
demurrer  was  rightly  overruled,  and  Judg- 
ment against  the  demurrant  entered.  The 
Judgment  will  be  afllrmed. 

NOTE. 

I.  Hearing   and   Detebmination   in 

General. 

[a]  The  only  question  for  the  consideration  of 
the  coiirtj  on  a  demurrer  to  evidence,  is  wheth- 
er the  evidence  supports  the  issue  or  not;  and 
the  judgment  is  that  it  does,  or  does  not,  sup- 
port it. 

— (U.  S.  1826)  United  States  Bank  v.  Smith,  24 
U.  S.  (11  Wheat)  171,  6  L.  Ed.  443; 
(Conn.  1795)  Gates  v.  Nobles,  1  Boot,  344; 
(Va.    1825)    Humphrey's    Adm*r    v.    West's 
Adm'rs,  8  Rand.  516. 

[b]  (Ark.  1842)  In  case  of  a  demurrer  to  the 
evidence,  it  is  error  for  the  court  to  retain  the 
jury,  and,  after  overruling  the  demurrer,  have 
the  damages  assessed  by  the  same  jury.  A  new 
jury  should  be  summoned  for  that  purpose.— 
Obaugh  V.  Finn,  4  Ark.  (4  Pike)  11(),  37  Am. 
Dec.  773. 

[c]  (Fla.  1852)  Where  the  evidence  Is  so  loose, 
uncertain,  and  indeterminate  that  no  verdict 
could  be  rendered  upon  it  by  a  jury,  the  court, 
upon  a  demurrer  to  such  evidence,  should  not 
give  judgment,  but  set  aside  the  demurrer,  and 
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award  a  Tenire  de  novo.— Higgs  v.  Shehee,  4 
Fla.  382. 

[dl  (Fla.  1895)  When  the  evidence  demurred 
to  is  conflicting,  loose,  and  indeterminate,  and 
there  Is  no  statement  on  the  record  making  it 
certain,  though  there  be  a  joinder  in  the  de- 
murrer, it  is  error  to  give  judgment  thereon. — 
Fee  V.  Florida  Sugar  Mfg.  Co.,  36  Fla.  612,  18 
South.  853. 

[e]  (Fla.  1905)  A  demurrer  to  the  evidence  is 
to  be  taken  most  strongly  against  the  demur- 
rant.—Mugge  V.  Jackson,  50  Fla.  235,  39  South. 
157. 

[f]  (Fla.  1905)  It  is  not  the  province  of  a  de- 
murrer to  the  evidence  to  bring  before  the  court 
an  investigation  of  disputed  facts,  but  it  is  in- 
tended to  state  and  admit  the  facts  which  the 
adverse  party  attempts  to  prove,  and  not  mere- 
ly the  testimony  which  may  conduce  to  prove 
them;  and  where  a  demurrer  to  evidence  vio- 
lates these  principles,  and  a  judgment  is  ren- 
dered therein  by  the  trial  court,  it  will  be  re- 
versed and  a  new  trial  awarded. — Mugge  v. 
Jackson,  50  Fla.  235,  39  South.  157. 

[gl  (6a.  1853)  When  defendant  demurs  to 
plaintiffs  evidence,  it  is  his  right  to  demand 
the  judgment  of  the  court  as  to  the  law  arising 
from  the  testimony;  and,  if  the  demurrer  be 
sustained,  a  nonsuit  should  be  awarded. — Gray 
v.  McNeal,  12  Ga.  424. 

[h]  (Ind.  1856)  On  demurrer  to  the  evidence, 
the  court  is  bound  to  do  against  the  defendant 
all  that  the  Jury  might  reasonably  have  done. 
—Griggs  V.  Seeley,  8  Ind.  264. 

[i]  (Ind.  1873)  The  judgment  rendered  on  a 
demurrer  to  the  evidence  is  substantially  the 
same  as  a  final  judgment  on  demurrer  to  the 
complaint  or  answer.— Lindley  v.  Kelley,  42 
Ind.  294. 

[jl  (Ind.  1882)  On  demurrer  to  evidence,  the 
demurrant  cannot  make  admissions  in  his  own 
favor  and  thereby  have  them  influence  the  de- 
termination of  a  dispnte  as  to  the  facts.  If  he 
wishes  to  set  up  any  facts  in  his  favor,  he  must 
resort  to  the  jury  to  have  them  established. — 
Plant  V.  Edwards,  85  Ind.  588. 

rkl  (Ind.  1884)  Where  a  demurrer  to  a  com- 
plaint has  been  overruled,  and  a  demurrer  to 
plaintiflTs  evidence  has  been  filed,  in  consider- 
ing the  demurrer  to  the  evidence,  defects  in  the 
pleadings  cannot  be  taken  into  consideration. — 
Bish  V.  Van  Cannon,  94  Ind.  263. 

[11  (Kan.  1904)  A  demurrer  to  the  evidence 
raises  the  question  of  the  legal  sufficiency  of  the 
evidence  to  sustain  the  issue  of  fact  in  support 
of  which  it  is  offered.— Coy  v.  Missouri  Pac. 
Ry.  Co.,  69  Kan.  321,  76  Pac.  844. 

[m]  (Miss.  1835)  A  demurrer  to  evidence  pre- 
sents an  issue  in  law,  and  it  is  error  for  the 
court,  on  overniling  the  demurrer,  to  award  a 
jury  trial.— Hall  v.  Browder's  Adm'rs,  5  Miss. 
(4  How.)  224. 

[n]  (Tex.  1873)  If  plaintiff  demur  to  the  evi- 
dence of  defendant,  and  defendant  join  in  the 
demurrer,  the  question  of  fact  on  the  evidence 
is  cast  on  the  court  On  appeal,  the  court  will 
render  such  judgment  as  the  testimony  war- 
rants.—Stephens  V.  Hix,  38  Tex.  656. 

[o]  (yt.1904)  The  purpose  of  a  demurrer  to 
the  evidence  is  not  to  bring  before  the  court  an 
investigation  of  facts  in  dispute,  nor  the  weight 
of  evidence,  but  to  refer  to  the  court  questions 
of  law  arising  on  the  facts  as  ascertained. — 
Bass  V.  Rublee,  76  Vt.  395,  57  Atl.  965. 

[p]  (Va.  1806)  On  a  demurrer  to  evidence,  an 
unconditional  verdict  is  not  error,  provided  the 
demurrer  be  afterwards  determined  by  the  court. 
— Bigger*8  Adm*r  v.  Alderson,  1  Hen.  &  M.  54. 

[ql  (Va.l825)  After  the  demurrer  is  joined, 
the  jury  may  either  be  discharged,  and,  if  the 
judgment  is  that  the  evidence  does  not  support 
the  issue,  a  writ  of  inquiry  will  be  awarded, 
or  the  jury  then  impaneled  may  assess  condi- 


tional damages.— Humphrey's  Adm'r  t.  West's 
Adm'rs,  3  Rand.  516. 

[r]  (Va.  1827)  A  demurrer  to  the  declaration 
was  filed,  and  also  a  demurrer  to  the  evidence. 
The  jury  found  a  verdict  for  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  demurrer  to 
evidence.  The  court  decided  that  the  demurrer 
to  the  declaration  was  insufficient,  and  rendered 
judgment  for  plaintiff.  Held,  that  this  must 
be  considered  as  a  judgment  on  the  demurrer 
to  the  evidence  in  favor  of  plaintiff.— Holman 
V.  Gilliam,  6  Rand.  39. 

[s]  (Va.  1904)  Where  the  evidence  is  such  that 
the  jury  might  have  found  the  issues  in  favor 
of  the  party  against  whom  a  demurrer  to  the 
evidence  is  interposed,  the  court  must  so  find 
on  the  demurrer.— Chesapeake  &  O.  Ry.  Co.  v. 
Pierce.  103  Va.  99,  48  S.  E.  534. 

[tl  (Va.  1905)  After  issue  was  joined  on  the 
plea  of  not  guilty  in  an  action  for  negligence, 
defendant  obtained  leave  to  iile  a  plea  of  limi- 
tations, and  liberty  was  granted  plaintiff  to  re- 
ply. Defendant  during  vacation  filed  the  plea, 
but  no  issue  was  taken  by  plaintiff.  Plaintiff's 
counsel  obtained  for  the  first  time  on  the  argu- 
ment of  the  demurrer  to  the  evidence  knowledge 
of  the  existence  of  the  plea,  and  he  was  taken 
by  surprise.  Held,  that  the  court  of  its  own 
motion  should  have  set  aside  the  demurrer  to 
the  evidence  and  the  award  of  damages  thereon, 
and  caused  issues  to  be  made  up  on  the  plea, 
and  ordered  a  new  trial.— Norfolk  &  W.  Ry.  (5o. 
V.  Coffey,  104  Va.  665,  51  S.  E.  729,  petition 
for  rehearing  set  aside,  52  S.  £1  367,  104  Va. 
665. 

[ul  (Va.  1905)  Where,  in  an  action  for  per- 
sonal injuries,  the  evidence  as  to  plaintiff's  al- 
leged contributory  negligence  is  conflicting,  and 
defendant,  by  demurring  to  the  evidence,  with- 
draws that  question  from  the  consideration  of 
the  jury,  the  court  must  find  plaintiff  not  guilty 
of  contributory  negligence,  if  the  jury  might 
have  so  found.— Lane  Bros.  &  Co.  y.  Bott,  104 
Va.   615,  52  S.   E.  25a 

[v]  (W.Va.l886)  Where  defendant  demurred 
to  plaintiff's  evidence,  which  showed  that  de- 
fendant was  guilty  of  the  negligence  which 
caused  plaintiff's  injurv,  but  further  proved  that 
plaintiff  was  guilty  of  contributory  negligence, 
the  court  should  sustain  defendant's  demurrer, 
or  ought,  on  motion  of  defendant,  to  exclude 
from  the  jury  all  of  plaintiffs  evidence.— Geri- 
ty's  Adm'x  v.  Haley.  29  W.  Va.  98,  11  S.  B. 
901. 

[w]  (W.  Va.  1887)  If  a  demurrer  to  evidence 
be  so  negligently  framed  that  it  does  not  con- 
tain the  necessary  facts  on  which  a  judgment 
on  the  merits  can  be  safely  founded,  and  the 
court^  from  the  facts  appearing  on  the  record, 
judicially  knows  that  other  evidence  exists, 
within  the  reach  of  the  parties,  by  which  the 
omitted  facts  may  be  supplied,  the  demurrer 
should  be  set  aside,  and  a  new  trial  awarded.— 
Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528,  2 
S.  E.  888. 

[xl  (W.  Va.  1887)  The  whole  proceeding  upon 
a  demurrer  to  evidence  is  under  the  control  of 
the  judge  before  whom  the  trial  is  had;  and 
if,  owing  to  a  mistake  or  other  causes,  a  ma- 
terial fact  be  omitted,  without  which  the  merits 
of  the  case  cannot  be  decided,  the  demurrer 
should  be  set  aside,  and  a  new  trial  awarded: 
and  this  may  be  done  on  motion  of  either  of 
the  parties,  or  by  the  court  itself  before  final 
judgment.— Peabody  Ins.  (3o.  v.  Wilson,  29  W. 
Va.  528,  2  S.  E.  888. 

[y]  (W.  Va.1887)  When  it  has  been  shown, 
or  by  the  record  it  appears  to  the  court,  that 
a  demurrer  to  evidence  should  be  set  aside,  and 
a  motion  for  that 'purpose  has  been  made  and 
improperly  overruled,  and  the  court  afterwards 
renders  judgment  on  such  demurrer  in  favor  of 
the  party  making  such  motion,  the  error  in  over- 
ruling such  motion  is  prejudicial  to  both  par- 
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ties,  and  the  party  against  ^om  such  judgment 
on  the  demurrer  was  rendered  may.  upon  writ 
of  error,  have  the  same  reversed,  the  demnrrer 
set  aside,  and  a  new  trial  awarded.— Peabody 
Ins.  Co.  y.  Wilson,  29  W.  Va.  528,  2  S.  E.  88S, 

[z]  (W.  Va.  1904)  A  demurrer  to  evidence 
should  be  overruled,  though  the  evidence  in  fa- 
vor of  the  demurree  may  be  weak,  unless  on 
some  decisive  point  the  evidence  in  favor  of  the 
demurrant  decisively  preponderates  over  the  ev- 
idence as  to  that  point  m  favor  of  the  demur- 
ree.—Barrett  V.  Raleigh  Coal  &  Coke  Co.,  55 
W.  Va.  395,  47  S.  B.  154. 

ii.  consioebation   of   eviobnck   in 

Gene&aju 

[a]  A  demurrer  to  evidence  admits  all  facts 
of  wbich  there  is  any  evidence,  and  all  conclu- 
sions and  inferences  which  can  fairly  and  log- 
ically be  drawn  from  such  facts. 
— (U.  S.  1808)  Pawling  v.  United  States,  8  U. 
S.  (4  Cranch)  219,  2  L.  Ed.  601;    (1826) 
United  States  Bank  v.  Smith,  24  U.  8.  (11 
Wheat.)  171.  6  Ia  Ed.  443;    (1826J  Fowle 
V.  Common  Council  of  Alexandria,  24  U.  S. 
(11   Wheat)   320.   6   U   Ed.    484;     (1830) 
Thornton  v.  Bank  of  Washington,  28  U.  S. 
(3  Pet.)  36,  7  L.  Ed.  594; 

(Ala.  1829)  Carrington  v.  Caller,  2  Stew.  175; 
(1855)  Bryan  v.  State,  26  Ala.  65; 

(Fla.  1852)  Higgs  v.  Shehee,  4  Fla.  382; 
(1887)  Hanover  Fire  Ins.  Co.  v.  Lewis,  23 
Fla.  193,  1  South.  863; 

(111.  1871)  Fent  v.  Toledo,  P.  &  W.  Ry.  Co., 
59  111.  349,  14  Am.  Rep.  13;  (1881)  Penn- 
sylvania Co.  V.  Conlan,  101  111.  93;  (1882) 
Morris  v.  Indianapolis  &  St.  L.  R.  Co.,  10 
111.  App.  (10  Bradw.)  389; 

(Ind.  1871)  City  of  Indianapolis  v.  Lawyer, 
38  Ind.  348;  (1874)  Strough  v.  Gear,  48 
Ind.  100:  (1877)  Bailey  v.  Boyd,  59  Ind. 
292;  (1877)  Peabody  v.  Peabody.  Id.  556; 
(1877)  Fouch  V.  Wilson,  60  Ind.  64.  28  Am. 
Rep.  651;  (1877)  Indianapolis,  P.  &  0.  Ry. 
Oa.v.  Caudle,  60  Ind.  112:  (1877)  Newhouse 
V.  Clark,  Id.  172;  (1878)  Indianapolis,  P. 
&  C.  Ry.  Co.  V.  (Joar,  62  Ind.  411;  (1879) 
Atherton  v.  Sugar  Creek  &  P.  Turnpike  Co., 
67  Ind.  334;  (1881)  Trimble  v.  Pollock,  77 
Ind.  576;  (1882)  Indianapolis  &  V.  R.  Co. 
V.  McLin,  82  Ind.  435;  (1884)  Bethell  v. 
Bethell,  92  Ind.  318 ;  (1885)  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Foster,  104  Ind.  293,  4 
N.  E.  20,  54  Am.  Rep.  319;  (1886)  North 
British  Mercantile  Ins,  Co.  v.  Crutchfield, 
108  Ind.  518,  9  N.  E.  458 ; 

(Iowa,  1853)  Stanchfield  v.  Palmer.  4  G. 
Greene,  23;  (1856)  Jones  v.  Ireland,  4 
Iowa  (4  Clarke)  63; 

(Ky.  1822)  Middleton  v.  Commonwealth,  11 
Ky.  (1  Litt.)  347; 

(Miss.  1841)  Chewning  v.  Gatewood,  6  Miss. 
(5  How.)  552;  (1870)  Mobile  &  O.  R.  Co.  v. 
McArthur,  43  Miss.  180;  (1870)  RalEord 
V.  Mississippi  Cent.  R.  Co.,  Id.  233; 

(Mo.  1890)  George  v.  Wabash  Western  Ry. 
Co.,  40  Mo.  App.  433;  Davis  v.  Clark,  Id. 
515; 

(N.  Y.  1802)  Forbes  v.  Church,  3  Johns.  Cas. 
159;  (18()6)  Patrick  v.  Hallett,  1  Johns. 
241* 

(N.  C.  1892)  Hopkins  ▼.  Bowers,  111  N.  O. 
175   16  S   E   1* 

(Or.  i888)  Hawley  v.  Dawson,  16  Or.  344,  18 
Pac.  592; 

(Pa.  1804)  Peaceable  v.  Eason,  4  Yeates,  54; 
(1817)  Dickey  V.  Schreider,  3  Serg.  &  R. 
413;  (1859)  Tucker  v.  Bitting,  32  Pa.  (8 
Casey)  428;  (1863)  McKowen  v.  McDon- 
ald. 43  Pa.  (7  Wright)  441,  82  Am.  Dec. 
576; 

<Tex.  1855)  Booth  v.  Cotton,  13  Tex.  359^ 
(1894)  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Templeton  (Civ.  App.)  25  S.  W.  135; 


(Va.  1827)  Green  t.  Jadith,  5  Rand.  1; 

(W.  Va.  1875)^  Miller  v.  Franklin  Ins.  Oq^  8 
W.  Va.  515;  (1881)  Lee's  Ex'rs  t.  Vir- 
ginia &  M.  Bridge  Co.,  18  W.  Va.  299; 
(1881)  Fowler  y.  Baltimore  &  O.  R.  Co., 
Id.  579. 

[b]  On  a  demurrer  to  evidence,  the  party  who 
demurs  is  held  to  admit  every  fact  which  a 
jury,  in  the  exercise  of  a  fair  and  reasonable 
discretion,  could  infer  from  the  evidence;  but 
he  is  not  bound  to  admit  forced  and  violent  in- 
ferences 

— (U.  S.*  1821)  Jacob  t.  United  States,  Fed. 
Cas.  No.  7,157  [1  Brock.  520];  (1830)  Unit- 
ed States  V.  Williams,  Fed.  Cas.  No.  16,724 
[1  Ware  (175)  1731;  (1842)  Jones  v.  Van- 
zandt.  Fed.  Cas.  No.  7,501  [2  McLean, 
596]; 

and.  1836)  Wilkins  t.  Rue,  4  Blackf .  263,  29 
Am.  Dec.  368;  (1883)  Talkington  v.  Par- 
ish,  89  Ind.  202 ;  (1885)  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  Foster.  104  Ind.  293,  4  N. 
E.  20,  54  Am.  Rep.  319; 

(Mass.  1839)  Copeland  v.  New  England  Ins. 
Ck>.,  39  Mass.  (22  Pick.)  135; 

(N.  Y.  1841)  People  v.  Roe,  1  Hill,  470; 

(Tex.  1859)  Bradbury  v.  Reed,  23  Ter.  258; 

(Va.  1831)  Hansborou^h's  Ex'rs  v.  Thom,  3 
Leigh,  147;  (1835)  Clopton's  Adm'r  v.  Mor^ 
ris,  6  Leigh,  278. 

[c]  A  demurrer  to  the  evidence  will  be  consid- 
ered as  admitting  the  truth  of  all  introduced, 
and  all  fair  inferences  therefrom,  and  as  waiv- 
ing all  the  evidence  of  the  opposite  party  which 
contradicts  it,  or  the  credit  of  which  is  im- 
peached, and  all  inferences  which  do  not  nec- 
essarily flow  from  It. 

—(Va.  1849)  Tutt  v.  Slaughter's  Adm'r,  5  Qrat. 
364;  (1877)  Gillett  v.  American  Stove  & 
Hollow  Ware  Co.,  29  Grat.  565;  (1877) 
Backhouse's  Ex'r  v.  Selden,  Id.  581;  (1879) 
Richmond  &  D.  R.  Co.  v.  Anderson's  Adm*r, 
31  Grat  812,  31  Am.  Rep.  750:  (1881) 
'  Creekmur  v.  Creekmur,  76  Va.  430;  (1882) 
Orange,  A.  &  M.  R.  Co.  v.  Miles.  76  Va. 
773 ;  (1895)  Johnson's  Adm'r  v.  Chesapeake 
&  O,  Ry.  Co.,  91  Va.  171,  21  S.  E.  !®8; 
(W.  Va.  1877)  Stolle  v.  .Etna  Fire  &  Marine 
Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  503 ; 
(1877)  Levy  v.  Peabody  Ins.  Co.,  10  W.  Va. 
560,  27  Am.  Rep.  598;  (1885)  Garrett  ▼. 
Ramsey,  26  W.  Va.  345;  (1887)  Nuzum  v. 
Pittsburgh.  C.  &  St  L.  Ry.  Co.,  30  W.  Va. 
228,  4  S.  k  242. 

[d]  (U.  S.  1842)  A  demurrer  to  evidence 
waives  all  objections  to  its  admissibility,  and 
admits  every  conclusion  that  may  be  fairly  de- 
duced from  it— Jones  v.  Vanzandt  (0.  (3.)  Fed. 
Cas.  No.  7,501  [2  McLean,  6961. 

[e]  (U.  S.  1876)  Upon  a  demurrer  to  evi- 
dence, every  fact  which  can  be  reasonably  in- 
ferred from  the  evidence  is  taken  as  admitted, 
and  a  demurrer  is  allowed  in  no  case  where 
there  are  facts  and  circumstances  which  tend 
to  establish  the  issues. — Miller  v.  Baltimore  & 
O.  R.  Co.  (C.  C.)  Fed.  Cas.  No.  9,560. 

[f]  (Ala.  1842)  On  demurrer  to  evidence,  all 
reasonable  presumptions  are  to  be  made  asainst 
the  party  demurring,  and  the  court  is  not  bound 
to  render  judgment  in  conformity  with  what 
should  have  been  the  verdict  of  the  Jury,  but 
with  what  it  legally  could  have  been. — ^Dearing 
V.  Smith,  4  Ala.  432. 

[g]  (Ala.  1842)  Two  persons  by  the  name  of 
D.  were  sued  as  partners  with  S..  who,  with 
one  named  D.,  suffered  Judgment  by  nil  dicit 
and  the  other  denied  making  the  note,  and,  on 
trial  of  the  issue,  a  witness  stated  that  *'he 
had  always  understood  that  Mr.  D.  was  a 
member  of  the  firm,"  held^  on  a  demnrrer  to  the 
evidence,  that  the  court  was  authorized  to  infer 
that  the  Mr.  D.  who  pleaded  was  referred  to 
by  the  witness.— Dearing  ▼•  Smith,  4  Ala.  432. 
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[h]  (Ala.  1851)  On  a  demurrer  to  eyidence, 
the  court  must  assume  as  true  every  fact  which 
a  jury  could,  with  any  propriety,  according  to 
the  evidence,  find  to  be  true.— Holman  y.  Whit- 
ing, 19  Aia.  703. 

[i]  (Ala.  1858)  A  demurrer  to  evidence  raises 
the  question  whether  a  verdict,  with  every  in- 
ference a  jury  could  legally  draw,  could  be  sus- 
tained.—Bates'  Adm'r  v.  Bates,  33  Ala.  102. 

[j]  (Ind.  1872)  A  demurrer  to  evidence  ad- 
mits all  facts  and  conclusions  which  the  evi- 
dence conduces  to  prove.  In  considering  a  de- 
murrer, the  court  must  be  liberal  in  its  infer- 
ences in  favor  of  the'  plaintiff,  and  consider 
every  fact  as  proved  which  a  jury  might  legally 
and  reasonably  have  inferred  in  his  favor,  avoid- 
ing, however,  all  forced  or  violent  inferences.— 
Smock  y.  Henderson,  1  Wils.  241. 

[k]  (Ind.  1882)  A  demurrer  to  evidence  with- 
draws from  consideration  whatever  in  the  evi- 
dence favors  the  demurrant,  and  allows  all  rea- 
sonable inferences  to  be  taken  against  him.— 
Ruff  y.  Ruff,  85  Ind.  431. 

[1]  (Ind.  1884)  On  a  demurrer  to  evidence, 
all  intendments  are  against  the  party  demur- 
ring.—Nordyke  8t  Marmon  Go.  v.  Van  Sant,  99 
Ind.  188. 

[m]  (Ind.  1884)  A  demurrer  to  the  evidence 
is  a  waiver  of  all  objections  to  its  admissibility, 
and  the  court  will  infer  from  the  evidence  ev- 
ery conclusion  that  could  reasonably  have  been 
inferred  by  a  jury.— Stockwell  v.  State,  101 
Ind.  1. 

M  (Ind.  1887)  In  considering  a  demurrer  to 
the  evidence  the  court  must  accept  as  true  all 
facts  which  the  evidence  tends  to  prove,  togeth- 
er with  all  such  reasonable  inferences  as  a  jury 
might  draw  therefrom,  and,  in  case  there  is  a 
conflict  in  the  evidence,  only  such  evidence  as 
is  favorable  to  the  party  against  whom  the  de- 
murrer is  directed  can  be  regarded.— Palmer  v. 
Chicago,  St  U  &  P.  R.  Co.,  112  Ind.  250.  14 
N.  B.  70. 

[ol  (Ind.  1892)  Where,  in  an  action  against  a 
carrier  for  delivering  property  to  a  person  other 
than  the  consignee,  the  evidence  tends  to  show 
that  plaintiff  owned  the  property ;  that  the  car- 
rier, without  authority,  delivered  it  to  a  person 
other  than  the  consignee;  and  that  such  per- 
son converted  it  to  his  own  use  and  was  insol- 
vent— a  demurrer  to  the  evidence  should  be 
overruled,  since  such  demurrer  concedes  the 
truth  of  all  the  facts  favorable  to  plaintiff  which 
the  evidence  tends  to  prove. — Hartman  v.  Cin- 
cinnati, I.,  St.  Jj.  &  C.  Ry.  Co.,  4  Ind.  App. 
370,  30  N.  B.  930. 

[p]  (Ind.  1894)  On  demurrer  to  the  evidence, 
the  court  must  accept  as  true  all  the  facts 
which  the  evidence,  however  slight,  tends  to 
prove,  and,  as  against  the  party  demurring,  all 
such  reasonable  inferences  as  the  jury  might 
have  drawn  from  the  evidence.— Shearer  v,  R.  S. 
Peale  &  Co.,  9  Ind.  App.  282,  36  N.  E.  455. 

[q]  (Kan.  1885)  A  demurrer  to  evidence  ad- 
mits every  fact  and  conclusion  which  the  evi- 
dence most  favorable  to  the  other  party  tends 
to  prove.— Christie  y.  Barnes,  33  Ean.  317,  G 
Pac.  599. 

[r]  (Miss.  1873)  In  deciding  upon  a  demurrer 
to  evidence,  everything  which  a  jury  might  rea- 
eonably  infer  from  the  evidence  demurred  to  is 
to  be  considered  as  admitted ;  and,  when  the 
demurrer  is  uncertain  as  to  the  facts  proved, 
the  court,  instead  of  giving  judgment  upon  it, 
will  award  a  venire  de  novo. — Hicks  v.  Steigle- 
man,  49  Miss.  377. 

[si  (Mo.  1865)  When  an  Instruction  which 
was  asked  by  plaintiff  in  error,  and  was  refus- 
ed, is  in  the  nature  of  a  demurrer  to  evidence, 
every  inference  is  to  be  taken  most  strongly 
against  him.— Boland  y.  Missouri  R.  Co.,  36 
Mo.  484. 
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[tl  (Mo.  1880)  Plaintiff  fell  Into  an  ezcava- 
tion  which  had  been  maintained  in  front  of  de- 
fendant's premises  for  many  years.  Plaintiff 
lived  on  the  same  street  Held,  that  the  infer- 
ence that  plaintiff  knew  of  the  excavation  was 
not  to  be  indulged  in.  on  defendant's  demurrer 
to  the  evidence.— Buesching  v.  St.  I^uis  Gas- 
light Co.,  73  Mo.  219,  39  Am.  Rep.  503. 

[u]  (Mo.  1886)  A  demurrer  to  the  evidence  ad- 
mits every  fact  which  the  evidence  tends  to 
prove,  or  which  the  jurors  might  with  propriety 
infer  from  it;  and  the  demurrer  should  be  al- 
lowed only  when  the  evidence,  so  considered, 
wholly  fails  to  prove  some  essential  allegation. 
— Noeninger  v.  Vogt,  88  Mo.  589. 

[v]  (Mo.  1892)  A  demurrer  to  evidence  in  an 
equity  case  has  the  same  effect  as  in  a  law 
case,  and  concedes  every  fact  which  such  evi- 
dence tends  to  prove,  and  every  inference  fairly 
deducible  from  the  facts  proved.— Healey  ▼. 
Simpson,  113  Mo.  340,  20  S.  W.  881. 

[w]  (Mo.  1893)  On  a  demurrer  to  the  evi- 
dence, the  party  on  whom  the  burden  of  proof 
rested  is  entitled  to  the  benefit  of  all  the  facta 
before  the  court  at  the  time  the  instruction  is 
given,  as  well  as  to  all  reasonable  inferences 
therefrom,  whether  those  facts  were  developed 
by  plaintiff  or  by  defendant— City  of  St.  Ix)uis 
v.  Missouri  Pac.  Ry.  Co.,  114  Mo.  13,  21  S.  W. 
202. 

[x]  (Pa.  1826)  On  demurrer  to  evidence,  the 
court  are  to  take  all  the  facts  sworn  against  the 
demurring  party  as  true.— Feay  y.  Decamp,  15 
Serg.  &  R.  227. 

[xx]  (Pa.  1850)  Where  evidence  Is  demurred 
to,  the  truth  of  all  the  evidence  and  all  infer- 
ences which  may  be  legally  drawn  from  it  is 
admitted,  and  the  party  demurring  cannot  im- 
pugn their  truth;  but  the  evidence  must  be  left 
to  the  jury  as  in  other  cases,  for  the  demurrer 
does  not  substitute  the  court  in  place  of  the 
jury.— Davis  v.  Steiner,  14  Pa.  (2  Harris)  275, 
53  Am.  Dec.  547. 

[y]  (Tex.  1873)  Where  the  plaintiff's  evidence 
is  verbal,  the  defendant,  by  demurring  thereto, 
not  only  admits  the  facts  proved,  but  also  every 
material  fact  which  the  evidence  tends  to  prove, 
such  demurrer  going  to  the  competency,  and 
not  to  sufiiciency  of  the  evidence;  and  the 
judge  is  to  decide  whether  or  not  any  competent 
evidence  has  been  offered. — HolUmon  y.  (vriffin, 
37  Tex.  453. 

[yy]  (Va.  1857)  On  a  demurrer  to  evidence, 
the  court  is  to  consider  all  the  demurrant's  evi- 
dence in  conflict  with  that  of  the  demurree 
withdrawn,  the  credibility  of  the  latter*s  wit- 
nesses admitted,  and  all  the  facts  admitted 
which  the  demurree's  evidence,  thus  considered, 
proves  or  conduces  to  prove,  or  which  may  be 
reasonably  inferred  from  his  whole  evidence, 
both  direct  and  circumstantial ;  and  if  several 
inferences  may  be  drawn  from  that  evidence, 
differing  in  degrees  of  probability,  the  court 
must  adopt  those  most  favorable  to  the  demur- 
ree, provided  they  be  not  forced,  strained,  or 
manifestly  repugnant  to  reason. — Homer  v. 
Speed,  2  t>at  &  H.  616. 

[zl  (Va.  1887)  In  an  action  to  recover  for  in- 
juries sustained  through  the  negligence  of  de- 
fendant, a  motion  by  defendant  to  exclude  rele- 
vant and  material  evidence  offered  by  the  plain- 
tiff, on  the  ground  that  it  does  not  establish  a 
case  of  negligence  against  the  defendant,  is  not 
an  admission  by  defendant  of  the  facts ;  but  it 
leaves  them  a  disputed  question  for  the  jury, 
and  it  is  error  for  the  court  to  exclude  such  evi- 
dence.—Roberts  V.  Alexandria  &  F.  R.  Ck).,  83 
Va.  312,  2  S.  El  518. 

[zzl  (W.  Va.  1885)  Where  a  party  withholds 
evidence  under  his  control,  which  would  ren- 
der certain  a  fact  material  to  his  success,  the 
presumption  is  against  him,  on  a  demurrer  to 
the  evidence  introduced  by  the  adverse  party. 
-Hefflebower  v.  Detrick,  27  W.  Va,  16. 
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III.  Admissions   and    Inferences   from 

Evidence. 

[a]  Upon  a  demurrer  to  evidence,  it  la  to  be 
taken  most  strongly  against  the  party  demur- 
ring. 

— (U.  S.  1808)  Pawling  v.  United  States,  8  U. 
S.  (4  Cranch)  219,  2  L.  Ed.  601 ; 
(Iowa,    1853)    Stanchfield    v.    Palmer,    4    G. 
Greene,  23. 

\b]  '\\Tiere  a  party  demurs  to  the  evidence  of 
his  adversary,  his  own  evidence,  or  evidence 
favorable  to  him,  is  not  to  be  considered  upon 
such  demurrer. 

— (Ind.  1881)  Fritz  v.  Clark,  80  Ind.  591;  (1882) 
Ruddcll  V.  Tyner,  87  Ind.  529;  (1882) 
Adams  v.  Slate,  87  Ind.  573 ;  (1884)  Wright 
V.  Julian,  97  Ind.  109;  (1885)  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Foster,  4  N.  E.  20,  104 
Ind.  293; 
(Mass.  1839)  Copeland  v.  New  England  Ins. 

Co.,  39  Mass.  (22  Pick.)  135 ; 
(Mo.   1888)   St.   Clair  v.   Missouri   Pac.  Ry. 
Co.,  29  Mo.  App.  76. 

[c]  (111.1902)  A  motion  to  instruct  the  jury 
to  find  the  defendant  not  guilty  is  in  the  nature 
of  a  demurrer  to  the  evidence,  and  the  court, 
in  passing  on  that  motion,  is  limited  to  deter- 
mining whether  there  waa,  or  not,  evidence 
which,  if  true,  reasonably  tended  to  support  the 
plaintiffs  case.— O'Donnell  v.  Lake  Shore  &  M. 
S.  Ry.  Co.,  100  III.  App.  424. 

[d]  (Ind.  1879)  When  either  party  demurs  to 
the  evidence,  the  demurrer  must  be  ruled  on  in 
view  of  all  the  evidence  which  has  been  given 
at  the  time  the  demurrer  is  filed. — ^Thomas  v. 
Ruddell,  66  Ind.  326. 

[e]  (Ind.  1887)  Where  there  Is  a  conflict  in 
the  evidence,  only  such  evidence  as  is  favorable 
to  the  party  against  whom  the  demurrer  is  di- 
rected can  be  considered,  and  that  which  is  fa- 
vorable to  the  demurrinsr  party  is  deemed  to  be 
withdrawn.— Palmer  v.  Chicago.  St.  L.  &  P.  R. 
Co.,  14  N.  E.  70,  112  Ind.  250. 

[f]  (Kan.)  Upon  a  demurrer  to  evidence,  the 
court  cannot  weigh  conflicting  evidence,  but 
must  assume  that  all  the  evidence  demurred  to 
is  true,  unless  there  may  be  some  which  should 
be  excluded  altogether.  The  sufficiency  of  the 
evidence,  in  law,  is  the  only  question.— (1877) 
Bequillard  v.  Bartlett,  19  Kan.  382,  27  Am. 
Ren.  120;  (1884)  Wolf  v.  Washer,  32  Kan. 
63S,  4  Pac.  1036. 

[g]  (Kan.  1894)  On  demurrer  to  the  evidence, 
the  court  may  strike  out  or  disregard  incom- 
petent testimony.— Gillett  v.  Burlington  Ins. 
Co.,  53  Kan.  108.  36  Pac.  52. 

[h]  (Kan.  1899)  On  demurrer  to  evidence,  the 
court  can  consider  only  that  portion  which 
tends  to  prove  the  case  of  the  party  resisting  the 
demurrer.- Fuller  v.  Torson,  8  Kan.  App.  652, 
56  Pac.  612. 

[i]  (Kan.  1904)  When  considering  a  demurrer 
to  the  evidence  the  court  should  not  weigh  the 
evidence  to  settle  conflicts  in  it,  and  should  not 
allow  the  motion  unless  it  was  able  to  say  that, 
admitting  every  fact  proven  which  was  favor- 
able to  plaintiff,  and  everything  inferable  from 
the  evidence  which  was  favorable  to  plaintiff, 
yet  he  failed  to  make  out  some  material  fact  of 
his  case.— Buoy  v.  Clyde  Milling  &  Elevator 
Co.,  68  Kan.  436,  75  Pac.  466. 

[j]  (Kan.  1905)  On  a  demurrer  to  plaintiff's 
evidence,  the  court  can  take  into  consideration 
onljr  those  facts  and  those  inferences  of  fact 
which  are  favorable  to  the  plaintiff,  and  can- 
not consider  defendant's  evidence  which  tends  to 
break  down  plaintiff's  case.— Missouri  Can  Co. 
V.  Ross,  72  Kan.  669,  83  Pac.  616. 

[k]  (Miss.  1852)  Where  a  plaintiff,  who  has 
introduced  proof  on  his  part,  demurs  to  the 
evidence  of  defendant,  the  court  cannot  invade 
the  province   of   the  jury,   and   find   the   facts 


which  the  evidence  of  plaintiff  conduces  to  prove, 
or  institute  a  comparison  between  the  facts  ad- 
mitted by  the  demurrer  and  those  proved  by 
the  testimony  of  plaintiff. — Goodman  v.  Ford, 
23  Miss.  (1  Cushm.)  592. 

|1]  (N.  C.  1903)  In  an  action  for  the  seduc- 
tion of  plaintiff's  daughter,  a  demurrer  to  plain- 
tiff's evidence  presents  the  question  whether  the 
plaintiff's  testimony  is  sufficient  to  sustain  a 
finding  of.  such  loss  of  service  as  is  necessary 
to  maintain  the  action.— Snider  v.  Newell,  132 
N.  C.  614,  44  S.  E.  354. 

[m]  (Okl.  1896)  Under  the  provisions  of  St. 
1890  relative  to  procedure,  where  defendant  de- 
murs to  the  evidence,  only  such  evidence  as 
tends  to  make  out  plaintiffs  case  can  be  con- 
sidered, and  defendant's  evidence  must  be  re- 
garded as  withdrawn. — Jaffrey  v.  Wolf,  4  Okl. 
303,  47  Pac.  496. 

[n]  (Okl.  1903)  On  demurrer  to  the  evidence, 
the  court  cannot  weigh  conflicting  evidence. — 
Edmisson  v.  Drumm-I^'lato  Commission  Co.,  13 
Okl.  440.  73  Pac.  958. 

[o]  (Tenn.  1898)  Evidence  unfavorable  to  a 
plaintiff  will  be  considered  on  a  demurrer  to  his 
evidence,  if  it  is  not  shown  by  the  other  evi- 
dence to  be  incorrect.— Corbett  v.  J.  Allen  Smith 
&  Co.,  101  Tenn.  368,  47  S.  W.  694. 

[p]  (Va.  1839)  On  a  demurrer  by  defendant 
to  plaintiff's  evidence,  the  court  may  consider, 
in  ascertaining  the  facts  established  by  any  one 
witness,  everything:  stated  by  him,  as  well  on 
his  cross-examination  as  on  his  examination  in 
chief,  and  facts  imperfectly  stated  in  answer 
to  one  question  may  be  supported  by  the  an- 
swer to  another.— Ware  v.  Stephenson,  10  Leigh, 
155. 

[q}  (Va.  1839)  Where  defendant  demurs  to 
plaintifiTs  evidence,  the  court  must  look  to  the 
whole  of  it,  to  ascertain  what  facts  the  evi- 
dence establishes.— Ware  v.  Stephenson,  10 
Leigh,  155. 

|r]  (Va.  1898)  Where  plaintiff's  testimony  was 
positive  respecting  a  material  fact,  testimony 
introduced  by  defendant,  tending  to  disprove  the 
fact,  will  be  disregarded  on  demurrer  to  the  ev- 
idence—Georgia Home  Ins.  Co.  v.  Goode,  95 
Va.  751,  30  S.  B.  366. 

[s]  (Va.  1901)  Where,  in  an  action  for  per- 
sonal injuries,  the  defendant  demurs  to  the  evi- 
dence, the  circumstance  that  the  evidence  ad- 
duced on  his  behalf  is  in  serious  conflict  with 
that  of  plaintiff  must  be  disregarded. — Watts  v. 
Southern  Bell  Telephone  &  Telegraph  Co.,  100 
Va.  45,  40  S.  E.  107,  3  Va.  Sup.  Ct.  Rep.  677. 

[t]  (Va.  1902)  On  a  demurrer  to  evidence,  de- 
murrant is  entitled  to  the  benefit  of  all  of  his 
unimpeached  evidence  not  in  conflict  with  that 
of  his  adversary,  and  of  all  inferences  that 
necessarily  follow  therefrom. — Bowers  v.  Bris- 
tol Gas  &  Electric  Ck>.,  100  Va.  533,  42  S.  K. 
296. 

[u]  (Va.  1906^  Under  the  rule  applicable  to  a 
demurrer  to  the  evidence,  the  testimony  of  a 
witness  discredited  by  two  witnesses  to  whom 
he  had  made  contradictory  statements,  and  the 
testimony  of  a  witness  inconsistent  in  itself  and 
in  conflict  with  his  testimony  before  a  coroner's 
jury  should  be  disregarded.— Poplin's  Adm*x  v. 
Southern  Ry.  Co.,  105  Va.  514.  54  S.  E.  45. 

[v]  W.  Va.  1883)  On  a  demurrer  to  evidence, 
the  only  question  for  the  consideration  of  the 
court  is  whether  the  evidence  supports  the  is- 
sue.—Riddle  V.  Core,  21  W.  Va.  SSO. 

[w]  (W.  Va.  1896)  By  demurrer  to  evidence, 
the  demurrant  does  not  waive  any  of  his  evi- 
dence which  is  competent;  but  where  it  con- 
flicts with  that  of  the  demurree  it  will  be  re- 
garded as  overcome  unless  decidedly  prepond- 
erant.—Talbott  V.  West  Virginia  C.  &  P.  Ry. 
Co.,  42  W.  Va.  560,  26  S.  E.  311. 

[x]  (W.  Va.  1901)  On  demurrer  to  evidence, 
the  rule  is  to  certify  and  consider  the  whole  ev- 
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idence  as  thoush  on  motion  to  set  aside  a  ver- 
dict in  favor  of  the  demurree. — Bowman  v.  Dew- 
ing, 50  W.  Va.  445,  40  S.  B.  576. 

Cy]  (W.  Va.  1902)  On  a  demurrer  to  tlie  ev- 
idence the  demurree  is  not  entitled  to  the  bene- 
fit of  evidence  offered  by  him,  nor  to  any  in- 
ference to  be  drawn  therefrom,  where  the  evi- 
dence is  incompetent,  but  has  been  improperly 
admitted  over  the  objections  of  the  demurrant. 
—Huntington  Nat.  Bank  v.  Loar,  61  W.  Va. 
540,  41  S.  E.  901. 

[z]  (W.  Va.  1903)  Where  there  is  a  demurrer 
to  the  evidence,  the  court  must  consider  the  evi- 
dence on  both  sides  as  if  there  were  a  motion 
to  set  aside  a  verdict  for  the  demurree,  that  is, 
discard  all  evidence  of  the  demurrant  conflict- 
ing with  that  of  the  demurree,  or  the  credit  of 
which  is  impeached,  and  all  inferences  which 
do  not  fairly  arise  from  his  own  evidence,  and 
as  admitting  all  that  may  be  fairly  and  rea- 
sonably inferred  from  the  evidence  of  the  de- 
murree.—Stewart  V.  Lyons,  54  W.  Va.  665,  47 
S.  E.  442. 

[zz]  ( W.  Va.  1906)  On  demurrer  to  the  evi- 
dence by  defendant,  if  the  plaintiff's  evidence 
is  sufficient  to  sustain  his  case,  oral  evidence 
by  defendant  conflicting  with  that  of  plaintiff 
is  ignored  and  the  demurrer  overruled,  unless 
the  oral  evidence  of  defendant  so  clearly  pre- 
ponderate over  that  of  plaintiff  that  a  veidict 
for  plaintiff  would  be  set  aside.— Kelley  v.  Ohio 
River  B.  Ck).,  58  W.  Va.  216,  52  a  B.  520. 
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(Supreme  Court  of  South  Carolina.     May  17, 

1911.) 

1.  Cbiminai.  Law  (§958*)— Nkw  TaiAii— New- 
ly DiscovBBED  Evidence— Counter  Arri- 

DAVIT8. 

On  motion  for  new  trial  for  newly  discover- 
ed evidence,  the  state  may  introduce  counter  af- 
fidavits disproving  the  grounds  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2402;    Dec.  Dig.  §  958.*] 

2.  Criminal  Law  (§  945*)— New  Trial— New- 
ly Discovered  Evidence— Hearing  Before 
Court. 

The  court,  pn  motion  for  new  trial  for 
newly  discovered  evidence,  may  relax  the  rules 
of  evidence  applicable  to  trials,  leaving  it  to  its 
discretion  to  be  governed  in  reaching  its  con- 
clusions by  such  evidence  as  legitimately  should 
have  that  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2324-2327;  Dec.  Dig.  | 
945.*] 

3.  Criminal  Law  (J  959*)— New  Trial— New- 
ly Discovered  Evidence— Hearing  Before 
Court. 

The  court,  on  motion  for  new  trial  for 
newly  discovered  evidence,  is  not  restricted  to 
a  consideration  only  of  the  grounds  brought  to 
its  attention  by  accused,  but  he  must  ascertain 
if  injustice  has  been  done,  and  exclude  nothing 
which  can  legitimately  aid  it  in  guarding  the 
rights  of  accused  and  the  interests  of  the  state. 
[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  959.*] 

4.  Criminal  Law  (§  958*)  — New  Trial  ^ 
Grounds— Opposing  Affidavits. 

Where  accused,. convicted  of  the  murder  of 
his  wife  by  strychnine  poisoning,  sought  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, disclosing  that  his  wife  had  been  addict- 
ed to  taking  strychnine  to  allay  nervousness,  and 
for  other  specified   purposes,   affidavits  offered 


by  the  state  to  the  contrary  were  properly  con- 
sidered by  the  court. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  2402;    Dec.  Dig.'  §  958.*] 

5.  Criminal  Law  (§  958*)— New  Trial— New- 
ly Discovered  Evidence— Diligence. 

The  act  of  the  court,  on  motion  for  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, in  admitting  in  evidence  the  recognizance 
of  witnesses  for  accused^  who  will  give  the  new- 
ly discovered  evidence,  is  within  its  discretion, 
as  bearing  on  accused's  diligence  in  procuring 
the  testimony  of  such  witnesses  at  the  trial. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  §  958.*] 

6.  Criminal  Law  (§  956*)— New  Trial  — 
GROUNoa— Affidavits. 

Where,  on  a  motion  for  new  trial  on  the 
ground  of  prejudice  of  jurors,  an  affiant  averred 
that  he  was  in  the  courthouse  at  the  time  of  the 
impaneling  of  the  jury  and  heard  a  juror  ex- 
press his  hostility  to  accused,  an  affidavit  that 
the  affiant  was  absent  from  the  courthouse  at 
the  time  was  properly  received  by  ttie  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  $  2375:    Dec.  Dig.  §  956.*] 

7.  Criminal  Law   (|  956*)  — New  Trial— 

On  motion  for  new  trial  on  the  grounds  of 
newly  discovered  evidence  and  prejudice  of 
jurors,  evidence  of  what  occurred  prior  to  the 
trial,  as  to  remarks  of  counsel  protesting  against 
delay  and  urging  a  speedy  trial,  was  propjriy 
excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
,Law,  Dec  Dig.  §  956.*] 

8.  Criminal  Law  (§  940*)  — New  Trial- 
Grounds— Affidavits. 

Where  accused,  convicted  of  the  murder  of 
his  wife  by  strychnine  poisoning,  sought  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence that  she  had  been  addicted  to  taking 
strychnine  for  specified  purposes,  evidence  of 
the  wife*s  use  of  ergot  ana  copperas  was  proper- 
ly disregarded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  940.*] 

9.  Criminal  Law  (§  939*)— New  Trial— New- 
ly Discovered  ETvidence  —  Diligence  of 
Accused. 

Where  accused  had  witnesses  present  at 
the  trial,  but  neglected  to  use  them,  he  is  not 
entitled  to  a  new  trial  to  have  another  oppor- 
tunity to  use  such  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2318;    Dec.  Dig.  |  939.*] 

10.  Criminal  Law  (§§  938.  a39.  945*)— Ntew 
Trial— Newly  Discovebed  Evidence. 

To  justify  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  accused  must  show 
that  the  newly  discovered  evidence  would  prob- 
ably have  changed  the  result,  if  it  had  been 
presented  to  the  jury;  that  it  was  not  known  at 
the  time  of  the  trial;  and  that  by  due  diligence 
it  could  not  have  been  ascertained. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2308,  2318,  2324 ;  Dec  Dig. 
§§  938,  939,  945.*] 

11.  Criminal  Law  ((  928*)  — New  Trial  — 
Bias  of  Jury. 

One  on  trial  will  be  deemed  to  know  wheth- 
er the  jurors  were  prejudiced  against  him,  be- 
cause he  has  ample  opportunity  to  test  the  im- 
partiality of  the  jurors,  and  because  he  knows 
that  under  Civ.  Code  1902,  §  2946,  all  objec- 
tions to  jurors,  if  not  made  before  the  jury  Is 
impaneled,  are  waived,  and  hence  cannot  be 
made  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2225 ;    Dec.  Dig.  §  923.*] 
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and  relied  upon  were  bound  oyer  by  the 
prisoner,  and  were  in  attendance!  upon  the 
court  at  the  time  of  his  trial.  He  did  not 
have  them  sworn  and  examined.  Indeed, 
he  put  up  no  testimony.  If  they  had  been 
sworn  to  tell  the  truth,  and  examined,  would 
not  this  secret  habit  of  the  deceased,  of 
which  they  now  swear  that  they  then  had 
knowledge,  have  been  brought  out,  and  the 
prisoner  received  the  benefit  of  it?  Having 
them  present  as  witnesses  and  neglecting  to 
make  use  of  them,  must  the  judgment  of  the 
court  be  set  aside,  in  order  that  he  may  be 
offered  another  opportunity?  To  do  so  would 
be  to  encourage  the  withholdixig  of  testimony, 
in  order  that  applications  of  this  character 
may  be  made  when  the  Judgment  is  unfavor- 
able. This  the  court  ought  carefully  to  re- 
frain from  doing."  This,  we  think,  a  com- 
plete answer  to  this  exception. 

The  elaborate  and  able  arguments  of  the 
zealous  counsel  for  the  appellant  deal  prin- 
cipally with  three  features  of  the  case,  up- 
on which  the  motion  for  a  new  trial  was 
based,  and  upon  which  the  decision  of  the 
circuit  Judge  is  assailed:  <1)  That  the 
charge  against  the  defendant  being  that  he 
caused  the  death  of  the  deceased,  who  was 
his  wife,  by  administering  or  causing  to  be 
administered  to  her  strychnine  poison,  and 
that  he  is  now  able  and  does  produce  a  large 
array  of  witnesses  who  swear  that  to  their 
knowledge  the  deceased  was  addicted  to  the 
habit  of  taking  strychnine  to  allay  nervous- 
ness, caused  by  her  taking  ergot  and  cop- 
peras to  prevent  conception  and  to  produce 
miscarriages,  and  that  she  took  in  this  way 
a  suflScient  quantity  of  strychnine  to  account 
for  the  appearance  of  that  poison  in  her 
stomach  after  death.  (2)  The  bias  and  prej- 
udice of  certain  Jurors  who  had  formed  and 
expressed  opinions  adverse  to  the  prisoner 
before  the  trial.  Incidentally  the  decision 
of  the  circuit  judge  is  attacked  upon  other 
grounds,  such  as  the  admission  of  irrelevant 
testimony  and  the  exclusion  of  relevant  tes- 
timony, but  principally  upon  the  two  grounds 
named. 

[10]  Hie  grounds  upon  which  new  trials 
are  granted  after  conviction  and  upon  after- 
discovered  evidence  are  that  the  said  evi- 
dence must  be  such  as  would  probably  have 
changed  the  result,  if  it  had  been  before  the 
Jury,  second,  that  it  was  not  known  to  the 
accused  at  the  time  of  his  trial,  and,  third, 
that  by  due  diligence  it  could  not  have  been 
ascertained.  Sams  v.  Hoover,  33  S.  C.  403, 
12  S.  B.  8. 

As  to  the  first  position,  is  it  likely  «or 
probable  that  the  testimony  contained  in 
these  affidavits  on  the  part  of  the  prisoner, 
when  refuted  by  that  embraced  In  the  affi- 
davits on  the  part  of  the  state,  would  have 
produced  a  different  result?  It  should  be 
kept  in  view  at  all  times  that  this,  as  well 
as  other  questions  of  a  like  nature,  is  pri- 
marily for  the  circuit  Judge,  who  held  that 
the  evidence  would  not,  or  at  least  that  it 


was  not  sufficiently  strong  to,  Justify  a  re- 
versal of  the  judgment  upon  this  ground. 
It  should  also  be  borne  in  mind  that  this 
evidence,  if  the  witnesses  had  been  interro- 
gated, would  have  become  known  to  the 
counsel  for  the  defendant,  who  have  con- 
ducted the  case  with  unusual  zeal  and  con- 
spicuous ability  from  the  beginning  even  un- 
to the  end.  To  permit  one  on  trial  to  hold 
back  evidence  which  he  may  have  in  his  pos- 
session, or  which  he  failed  to  use  due  dili- 
gence to  obtain,  and  then  use  it  as  the 
grounds  of  a  motion  for  a  new  trial  in  the 
event  of  an  adverse  verdict,  would  be  de- 
structive of  the  efficient  administration  of 
justice,  and  subversive  of  the  rule  that  it  is 
to  the  interest  of  society  to  have  an  end  to 
litigation.  For  these  reasons,  and  in  obedi- 
ence to  the  rules  of  law  we  shall  refer  to, 
we  cannot  do  otherwise  than  sustain  the 
circuit  decision. 

[11]  We  come  now  to  the  attack  upon  the 
Jury — ^that  certain  Jurors  had  formed  and 
expressed  opinions  adverse  to  the  defend- 
ant, before  they  were  sworn  upon  the  trial. 
Nothing  is  of  more  frequent  occurrence  than 
for  men,  upon  sudden  impulse  or  upon  ex 
IMirte  representations  of  a  case,  to  give  ex- 
pression to  their  opinions  in  reference  there- 
to, often  in  the  most  violent  and  feeling 
manner,  and  yet  these  same  men,  when  sworn 
as  jurors  and  given  the  opportunity  to  make 
up  their  minds  from  the  evidence  adduced, 
the  arguments  of  counsel  and  the  charge 
of  the  judge,  and  forced  to  act  upon  the  so- 
lemnity of  their  oaths  and  the  responsibU- 
ity  of  their  office,  make  the  most  exemplary 
jurors,  and  frequently  decide  in  opposition 
to  their  preconceived  opinions.  Be  this  as 
it  may,  the  law  gives  an  ample  opportunity 
to  one  on  trial  to  test  the  impartiality  of 
Jurors  by  swearing  them  upon  their  voir 
dire,  when  they  are  invariably  asked  **if 
they  have  formed  or  expressed  opinions  as  to 
the  guilt  or  innocence  of  the  accused** ;  and 
the  accused  has  the  opportunity  of  examin- 
ing them  upon  a^ny  other  matter.  One  upon 
trial  is  not  only  deemed  to  know  every- 
thing which,  by  the  exercise  of  due  diligence, 
he  might  discover,  but  he  is  informed  by  our 
statute  (section  2946,  Code  of  Laws)  that  all 
objections  to  jurors,  if  not  made  before  the 
Jury  is  impaneled  or  charged  with  the  trial, 
sball  be  deemed  waived,  and  if  made  there- 
aftei*  shall  be  of  non  effect 

[12]  It  must  be  borne  in  mind  that  the 
evidence  on  this  point  is  not  after^discovered 
with  respect  to  this  motion.  The  defendant 
not  only  knew  of  the  objections  to  these 
jurors  at  the  former  motion  for  a  new  trial, 
but  made  it  the  ground  of  his  former  motion 
for  a  new  trial  before  the  Judge  who  tried 
the  case,  excepted  to  his  decision  on  this,  as 
well  as  upon  other,  grounds,  and  made  it 
the  subject  of  appeal  to  the  Supreme  Court. 
As  well  said  by  the  circuit  Judge,  it  is  now 
res  Judicata. 

[13]  This  rule  is  too  well  settled  to  be 
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disturbed  at  this  late  day,  even  if  we  felt 
indlned  to  do  so,  which  we  do  not,  that 
such  motion,  L  e.,  for  new  trial  on  after- 
discovered  evidence,  rests  exclusively  in  the 
discretion  of  the  circuit  judge,  and  no  ap- 
peal lies  from  his  decision,  except  in  the  case 
stated  below.  We  quote  from  the  decision 
in  the  case  of  State  v.  Workman,  15  S.  C. 
547:  "This  motion  was  addressed  to  the 
discretion  of  the  circuit  judge,  and,  unless 
his  discretion  was  abused,  or  some  rule  of 
law  was  violated,  we  have  no  authority  to 
interfere,"  and  we  can  also  adopt  the  ex- 
pression of  the  view  of  the  court  in  that 
case  as  our  own  In  this.  "In  this  case,  so 
far  from  their  having  been  any  abuse  of 
discretion,  or  any  violation  of  the  rules  of 
law,  we  agree  fully  with  the  circuit  judge 
that  the  showing  upon  which  the  motion 
was  based  was  altogether  insufficient,  both 
in  form  and  substance.*'  The  same  rule  is 
indorsed  in  State  v.  Nance,  25  S.  O.  174; 
State  V.  Sweat,  16  S.  C.  624. 

In  the  case  of  State  v.  Don  Carlos,  38  S. 
C.  226,  16  S.  E.  832,  we  have  this  subject 
very  fully  and  very  ably  discussed,  and  feel 
that  we  cannot  do  better  than  to  restate  what 
is  there  set  forth,  reaffirm  and  adopt  it  for 
the  purpose  of  this  decision.  Mr.  Chief  Jus- 
tice Mclver  says:  "In  the  early  judicial  his- 
tory of  this  state,  such  motions  as  this  seem 
to  have  been  very  rarely,  if  ever,  granted, 
for  the  reason  given  in  State  v.  Harding,  2 
Bay,  268:  That  it  might  have  a  very  mis- 
chievous tendency  to  establish  a  precedent 
of  this  kind,  after  a  trial  and  conviction  and 
after  all  the  evidence  on  the  part  of  the  state 
Had  been  fully  disclosed,  as  it  was  easy  to 
foresee  that  a  man  whose  life  was  in  danger 
would,  in  every  case,  even  to  gain  time,  make 
use  of  a  pretext  of  this  kind  to  create  delay ; 
but  more  especially,  by  the  assistance  of  con- 
federates, he  might  be  enabled  to  procure  un- 
principled men  to  be  witnesses,  to  contradict 
the  evidence  on  the  part  of  the  state,  and 
thereby  defeat  the  ends  of  justice.'  See,  also, 
Faber  v.  Baldrick,  1  Tread.  Const.  374;  Bc- 
fert  V.  Des  Condres,  1  Mill,  Const.  69  [12  Am. 
Dec.  609];  Evans  v.  Rogers,  2  Nott  &  McC. 
563,  and  other  authorities  cited  by  the  solic- 
itor. Now,  however,  when  such  motions  seem 
to  be  received  with  more  favor,  it  is  still  the 
well-settled  rule  that  motions  of  this  kind 
should  be  entertained  with  the  utmost  cau- 
tion, "because,  as  is  said  by  a  learned  judge, 
there  are  but  few  cases  tried  in  which  some- 
thing new  may  not  be  hunted  up,  and  also 
because  it  tends  to  perjury."  Per  Simpson, 
C.  J.,  in  State  v.  David.  14  S.  C.  432,  citing 
with  approval  State  v.  Harding,  supra. 

"It  is  also  well  settled  that  a  motion  for 
a  new  trial  upon  the  ground  of  after-discov- 
ered evidence  is  addressed  to  the  discretion 
of  the  circuit  judge,  and  unless  his  discretion 
was  abused,  or  some  rule  of  law  was  violat- 
ed, this  court  has  no  authority  to  interfere 
in  a  case  like  this.  State  v.  Workman,  16  S. 
<X  547;    State  ▼.  Nance,  25  S.  O.  174.     As 


was  said  by  Mr.  Justice  McGowan,  In  the 
case  last  cited:  'In  the  class  of  cases  to 
which  this  belongs  Qaw  cases),  this  is  only 
a  court  for  the  correction  of  errors  of  law, 
and  has  no  power  to  hear  an  original  mo- 
tion for  a  new  trial  upon  the  ground  of  sub- 
sequently discovered  evidence,  or  to  review 
the  order  of  a  circuit  judge  refusing  such  a 
motion,  except  in  the  single  case  where  the 
circuit  judge  refuses  to  grant  such  a  motion 
upon  the  ground  that  he  has  not  the  power 
to  do  so.  The  power  to  grant  or  refuse  a 
motion  for  a  new  trial  belongs  exclusively  to 
the  circuit  judge,  and  from  his  decision  on 
the  subject  there  is  no  appeal  to  this  court' 
To  the  same  effect,  see  State  v.  Sweat,  16  S. 
C.  624,  and  Hyme  v.  Erwin,  23  S.  O.  231  [55 
Am.  Rep.  15]. 

[14]  "The  circuit  judge  seems  to  have  re- 
fused this  motion  upon  two  grounds:  (1) 
Because  it  was  not  shown  to  his  satisfaction 
that  the  newly  discovered  evidence  could  not, 
by  the  use  of  due  diligence,  have  been  dis- 
covered in  time  to  be  used  on  the  trial.  (2) 
Because  he  did  not  think  that  the  new  evi- 
dence, if  offered  at  the  trial,  could  or  should 
have  influenced  the  result,  or  made  it  differ- 
ent from  what  it  was.  If  the  circuit  judge 
was  right  in  either  of  these  conclusions,  he 
was  entirely  justified  in  refusing  a  new  trial, 
as  shown  by  the  case  of  Sams  v.  Hoover,  33 
S.  C.  403,  404  [12  S.  E.  8].  Both  of  these 
grounds  rest  upon  conclusions  of  fact,  and 
therefore,  under  the  authorities  above  cited, 
are  not  reviewable  here.  As  was  said  in  Du- 
rant  v.  Philpot,  16  S.  C.  124,  the  question 
of  diligence  is  one  of  fact,'  and  whether  the 
new  evidence  was  material  was  so  likewise; 
and  certainly  the  circuit  judge,  who  had  just 
heard  the  whole  case,  was  much  more  com- 
petent to  determine  the  question  of  material- 
ity than  this  court  could  possibly  be." 

In  the  recent  case  of  State  v.  Harvey 
Bradford,  87  S.  C.  546,  70  S.  B.  308,  it  is 
said  by  Mr.  Justice  Woods:  "We  are  deep- 
ly impressed  with  the  force  of  the  aflSdavits 
made  on  those  and  other  points  on  behalf  of 
the  defendant.  Yet  it  cannot  be  doubted  that 
some  of  the  affidavits  are  cumulative,  and 
that,  if  the  statements  contained  in  all  of 
them  had  been  admitted  in  evidence  at  the 
trial,  there  would  have  remained  a  sharp  is- 
sue of  fact,  which  might  have  been  decided 
for  or  against  the  defendant  according  to 
the  view  taken  by  the  jury  of  the  credibility 
of  the  witnesses."  It  cannot  be  said,  there- 
fore, that  the  aflSdavits  must  necessarily  lead 
any  reasonable  mind  to  the  inference  that  the 
newly  discovered  evidence  would  probably 
change  the  result  Nothing  short  of  this  would 
justify  the  conclusion  that  the  circuit  court 
abused  its  discretion  in  refusing  the  motion. 
This  being  so,  the  law  does  not  allow  this  court 
to  reverse  the  decision  of  the  circuit  court 
that  a  new  trial  should  not  be  granted.  In 
the  recent  case  of  Mills  v.  Atlantic  O.  K  R. 
Co.,  87  S.  O.  152,  69  S.  E.  97,  it  is  said:  '*The 
rule  is  well  settled  that  a  motion  for  a  new 
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trial  on  af ter-dlscoYered  evidence  is  address- 
ed to  the  discretion  of  the  circuit  court,  and 
the  refusal  of  such  motion  will  not  he  re- 
viewed, unless  it  appears  that  there  was 
ahuse  of  discretion,  or  that  the  exercise  of 
discretion  was  controlled  by  some  error  of 
law.  State  v.  David,  14  S.  C.  432 ;  State  v. 
Workman,  16  S.  C.  547;  Sams  v.  Hoover, 
33  S.  C  404  [12  S.  E.  8];  Seegers  v.  Mc- 
Creery,  41  S.  C.  549  [19  S.  E.  696] ;  Peoples 
v.  Werner  &  Co.,  51  S.  C.  405  [29  S.  E.  2], 
Such  a  motion  must  generally  depend  on 
matters  of  fact,  over  which  this  court  has 
no  Jurisdiction  in  actions  at  law."  The  mo- 
tion for  a  new  trial  was  based,  also,  upon 
the  allied  misconduct  of  the  jurors  In  the 
trial  of  the  case. 

It  is  the  judgment  of  this  court  that  the 
decision  of  tiie  circuit  judge  be  affirmed,  and 
the  appeal  dismissed. 

JONES,  a  J^  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 

(89  8.  C.  IS) 

MURPHY  T.  ATLANTA  &  0.  AIR  LINE 

RY.  CO. 

(Sapz«me  Court  of  Sonth  Carolina.     May  11, 

1911.) 

Appeal  and  Erbob  (|  1123*)— Axtibmancs— 
Divided  Court. 

In  an  action  against  a  railroad  for  injuries 
to  a  yard  conductor  crushed  between  cars 
through  alleged  negligent  switching  of  other 
cars,  held,  by  a  divided  court,  that  a  judgment 
of  nonsuit  was  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (§  4421-4427;  Dec.  Dig.  { 
1123.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Robt  Aldricli,  Judge. 

"To  be  officially  reported." 

Action  by  J.  P.  Murphy  against  the  At- 
lanta &  Charlotte  Air  Ijine  Railway  Com- 
pany. Judgment  of  nonsuit,  and  plaintiff 
appeals.    Affirmed. 

Ja&  A.  McCuUough,  for  appellant  Coth- 
ran.  Dean  &  Cothran,  for  respondent 

WOODS,  J.  Under  the  facts  set  out  in  the 
opinion  of  Mr.  Justice  HYDRICK,  I  thlnli  the 
judgment  of  nonsuit  was  proper  for  these 
reasons: 

First  There  was  no  evidence  whatever 
that  Com,  plaintiff's  subordinate,  had  any 
reason  whatever  to  even  suspect  that  the 
plaintiff  or  any  one  else  would  be  between 
the  cars  on  track  No.  3,  or  that  any  injury 
would  result  from  running  the  cars  on  that 
track,  and  it  was  therefore  not  negligence 
toward  the  plaintiff  or  any  one  choosing  to 
take  a  position  between  the  cars  for  Com, 
who  was  temporarily  in  charge  of  the  train, 
to  treat  the  instruction  to  enter  track  No. 
2  first  and  track  No.  3  afterwards  as  a  di- 


rection allowing  him  discretloii  In  handling 
the  cars. 

According  to  the  well-established  rule  as 
to  negligence  and  proximate  cause,  the  test 
was  whether  by  the  exercise  of  ordinary 
care  Corn  ought  to  have  foreseen  that  any 
injury  might  reasonably  be  anticipated  from 
his  act  of  backing  the  train  on  track  No. 
3.  Harrison  v.  Berkeley,  1  Strob.  550,  47 
Am.  Dec.  578;  Mack  v.  South  Bound  R.  R. 
Co.,  52  S.  C.  323,  29  S.  B.  905,  40  li.  R.  A.  679. 
68  Am.  St  Rep.  913;  Hale  v.  Columbia,  etc., 
Ry.,  34  S.  C.  293,  13  S.  B.  537;  29  Cyc  495. 
There  are  vital  differenees  between  this  case 
and  Trimmier  v.  Atlanta  &  C.  A.  L.  Ry.,  81 
S.  C.  203,  62  S.  E.  209.  In  that  case  there 
was  evidence  of  a  switch  negligently  left 
open,  and  the  backing  of  the  cars  on  a  track 
where  the  conductor  Allison  was  walking 
in  the  discharge  of  his  duty  with  his  back 
to  the  car  that  ran  on  him.  Those  in  charge 
of  shifting  cars  always  have  reason  to  sus- 
pect that  other  employ^  may  be  on  or  near 
the  tracks  In  the  yards  of  a  railroad  com- 
pany, and  for  that  reason  must  be  on  the 
lookout  for  such  persons.  So  it  was  held  in 
that  case  that  there  was  some  evidence  of 
negligence  to  go  to  the  jury.  On  the  con- 
trary, in  this  case  there  was  no  reason  what- 
ever for  Corn  to  suppose  that  Murphy  or  any 
one  else  was  between  the  cars.  Surely  it 
cannot  be  that  a  railroad  company  before 
moving  the  cars  must  be  on  the  lookout  for 
persons  who  choose  to  go  between  its  cars 
entirely  out  of  sight  of  its  employes  operat- 
ing the  train.  This  conclusion  that  there 
was  no  negligence  on  the  part  of  Com  makes 
testimony  as  to  his  competency  irrelevant. 

Second.  Even  if  negligence  towards  the 
plaintiff  could  be  attributed  to  Com,  the 
evidence  admitted  of  no  other  inference  than 
that  the  plaintiff  was  guilty  of  contributory 
negligence  in  that  he  undertook  to  cross  be- 
tween the  cars  on  track  No.  3,  knowing  that 
they  were  likely  to  be  struck  and  moyed  by 
other  cars  at  any  moment,  and  did  not  look 
nor  take  any  other  precaution  for  his  own 
safety.  .According  to  the  plaintiff's  own 
testimony,  if  he  had  looked,  he  could  not 
have  failed  to  see  the  approaching  cars. 

The  court  being  equally  divided,  the  Judg- 
ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  affirmed. 

HYDRICK,  J.  On  September  11,  1907, 
plaintiff  was  a  yard  conductor  in  defendant's 
employ  at  Greenville.  It  was  his  duty,  with 
the  aid  of  a  switching  crew,  to  make  up 
trains.  There  were  four  side  tracks  con- 
necting the  main  line  and  what  is  called  the 
lead  track.  'These  were  numbered  1,  2,  3^ 
and  4,  counting  from  the  main  line  toward 
the  lead  track.  The  train  being  made  up 
stood  on  the  lead  track,  and  the  cars  were 
being  placed  in  the  side  tracks  for  the  pur- 
pose of  assembling  them  together  according 
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to  their  destination,  and  so  arranging  tiiem 
In  the  train.  Seven  or  eight  cars  had  been 
placed  on  No.  3,  and  some  on  No.  2.  There 
were  none  on  Nos.  1  and  4.  Plaintlir  was  on 
the  lead  track,  and  had  cut  loose  some  cars 
from  the  train,"  preparatory  to  placing  them 
on  the  side  tracks,  but  having  a  call  of  na- 
ture, he  handed  his  switch  list  to  the  head 
brakeman,  C.  K.  Com,  the  man  next  under 
him  In  authority,  and  told  him  to  switch 
the  cars  for  track  No.  2  to  that  track  first, 
and  then  switch  those  for  No.  3  to  that 
track.  Having  given  those  orders,  he  pro- 
ceeded across  track  4  and  was  climbing  over 
the  bumpers  between  two  cars  about  mid- 
way the  seven  or  eight  standing  on  track 
No.  3,  when  they  were  struck  by  cars  which 
were  run  in  on  that  track,  and  plaintiff  was 
knocked  down,  and  his  leg  was  run  over  and 
crushed,  so  that  it  had  to  be  cut  off.  Plain- 
tiff's purpose  was  to  get  between  tracks  2 
and  3,  where  he  would  be  hid  from  view  by 
the  cars  on  those  two  tracks.  That  was  the 
nearest  and  most  convenient  place  for  him 
to  get  out  of  siffht  of  people  passing  along 
the  main  line.  The  nearest  privy  was  some- 
thing over  a  quarter  of  a  mile  away.  By 
walking  the  length  of  three  or  four  cars, 
be  could  have  gone  around  the  cars,  instead 
of  climbing,  over  the  bumpers  l)etween  them. 
He  said,  however,  that  he  thought  It  per- 
fectly safe  to  go  between  them,  because  he 
expected  Com  to  obey  his  instructions  and 
switch  the  cars  for  No.  2  to  that  track 
first ;  and,  If  he  had  done  so,  it  would  have 
been  safe,  and  he  would  not  have  been  hurt. 
He  said,  also,  that  was  the  proper  way.  for 
tbe  switching  to  be  done. 

Plaintiff  proved  that  Com  had  been  dis- 
charged from  the  service  of  the  company 
twice,  in  March  and  octobe^,  1903,  for  care- 
lessness, and  that  he  had  the  reputation  of 
being  careless.  He  proved  also  by  F.  C. 
Worley,  a  former  general  yardmaster,  that 
some  time  in  1904  he  was  short  of  hands 
and  wanted  to  employ  Com;  that  his  su- 
perior officer  objected  to  his  doing  so,  and 
be  carried  the  matter  to  the  trainmaster, 
who  had  authority  over  him  in  such  mat^ 
ters;  that  he,  too,  disapproved  of  his  em- 
ploying Com.  Upon  objection  of  defend- 
ant's attorneys,  the  court  refused  to  allow 
Worley  to  state  the  reasons  given  by  the 
trainmaster  for  his  disapproval.  This  wit- 
ness also  said  that  Com  had  the  reputation 
of  being  a  dangerous  man  when  drunk,  but 
all  right  when  sober. 

The  specifications  of  negligence  are:  (1) 
In  backing  the  cars  on  track  No.  3  first, 
contrary  to  plaintiff's  instructions.  (2)  In 
backing  the  cars  on  track  No.  3,  without 
warning  or  signal  to  plaintiff.  (3)  In  em- 
ploying an  incompetent  fellow  servant  (4) 
In  falling  to  provide  a  suitable  privy.  At 
the  close  of  plaintiff's  testimony,  defendant 
moved  for  a  nonsuit  on  the  following 
grounds:  *'(1)  There  is  no  testimony  tending 
to   establish  the  negligence  alleged  In  the 


complaint  as  the  proximate  cause  of  plain- 
tiff's injury.  (2)  The  evidence  shows  that 
the  cause  of  plaintiff's  injury  was  his  own 
negligence.  (3)  The  evidence  shows  tiiat 
the  cause  of  plaintiff's  xnjury  was  the  neg- 
ligence of  a  fellow  servant.  (4)  The  evidence 
shows  that  plaintiff's  Injury  was  due  to  his 
own  contributory  negligence.  (5)  The  evi- 
dence fails  to  show  that  plaintiff's  injury 
was  due  to  the  actionable  negligence  of  the 
defendant"  The  court  granted  the  motion, 
holding:  (1)  That  there  was  no  evidence 
of  negligence,  because  there  was  no  evi- 
dence that  Com  knew  or  had  any  reason 
to  believe  that  his  changing  the  order  of 
shifting  the  cars  on  tracks  2  and  8  would 
probably  result  In  Injury  to  any  one;  <2) 
that,  If  there  was,  it  was  the  negligence  of 
a  fellow  servant  for  which  the  master  was 
not  liable;  (3)  that  the  evidence  as  to  the 
incompetency  of  Com  related  to  his  dis- 
charge from  the  service  of  the  company  six 
years  ago,  but  that  he  was  afterwards  em- 
ployed and  there  was  no  evidence  of  any 
complaint  after  the  last  employment:  fur- 
thermore, that  plalntlCTs  witness  had  testi- 
fied that  be  was  competent  when  be  was 
sober,  and  there  was  no  evidence  that  be 
was  drunk  on  the  occasion  In  question;  (4> 
that  plaintiff  was  guilty  of  contributory 
negligence  In  going  between  the  cars  on  track 
No.  3,  when  he  knew  that  cars  were  likely 
to  be  backed  •  In  on  that  track  at  any  mo- 
ment, and  because  plaintiff  said  he  could 
have  seen  the  engine  and  cars  coming  In  on 
that  track,  if  he  had  looked,  but  that  he 
did  not  look. 

The  first  assignment  of  error  Is  In  refus- 
ing to  allow  the  witness  Worley  to  say  what 
reasons  were  assigned  by  defendant's  train- 
master for  his  refusing  to  allow  him  to  em- 
ploy Com.  The  contention  of  respondent 
that  this  exception  cannot  avail  appellant, 
because  it  does  not  appear  what  the  witness 
would  have  said  is  untenable,  because,  on 
respondent's  objection,  the  court  would  not 
allow  him  to  say  anything  as  to  the  reasons 
assigned.  The  master  owes  a  duty  to  each 
of  hJs  servants  to  exercise  reasonable  care 
in  the  selection  of  all  other  servants  for  their 
mutual  protection.  If  be  fails  to  discharge 
that  duty,  and  a  servant  is  injured  as  a 
proximate  result,  the  master  Is  liable,  unless 
the  injured  servant  waived  his  right  to  hold 
the  master  liable  by  continuing  in  the  serv- 
ice after  knowledge  of  the  failure.  Where 
the  master  Is  charged  with  negligence  in  the 
employment  of  an  incompetent  servant  the 
inquiry  whether  the  master  knew,  or  ought 
from  the  circumstances  to  have  known*  of 
the  servant's  Incompetency,  Is  one  of  vital 
importance.  It  was  therefore  relevant  to 
the  issue  to  show  that  defendant  knew 
through  its  traiamastet,  the  person  who  bad 
authority  to  employ  him,  of  Com*s  incom- 
petency, or  of  his  reputation  for  carelessness, 
and  the.  declaration  of  the  trainmaster  was 
competent  to  prove  the  fact,  first  because  It 
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showed  knowledge  on  the  part  of  the  com- 
pany; and,  second,  because  the  declaration 
was  made  in  the  act  of  refusing  him  em- 
ployment. It  was  therefore  made  within 
the  scope  of  the  trainmaster's  authority,  gave 
character  to  his  act,  and  was  admissible  as 
part  of  the  res  gestae.  State  v.  McDaniel,  68 
S.  C.  304,  47  S.  E.  384.  102  Am.  St  Rep.  661. 

The  most  important  question,  however,  Is 
whether  there  was  any  evidence  tending  to 
prove  the  specifications  of  negligence  alleged; 
for  it  matters  not  what  Corn's  reputation 
was  and  had  been,  if  he  was  careful  on  the 
occasion  in  question.  So  the  real  question 
is:  Gould  more  than  one  Inference  have  been 
drawn  from  the  testimony  as  to  Corn's  con- 
duct on  this  occasion?  If  so,  then  the  ques- 
tion should  have  been  submitted  to  the  jury. 
It  would  not  be  proper  to  intimate  any  opin- 
ion as  to  what  the  proper  inference  should 
be,  for  that  is  exclusively  the  province  of  the 
Jury;  but  clearly  the  evidence  is  such  that 
more  than  one  Inference  can  be  reasonably 
drawn  from  It,  and  therefore  the  Jury  should 
have  been  allowed  to  say  what  the  proper 
Inference  was.  In  Trimmier  v.  Ry.  Co.,  81 
S.  C.  203,  62  S.  E.  209,  Allison,  a  freight 
conductor,  carried  his  train  into  the  yard 
at  Spartanburg.  He  heard  orders  given  that 
a  certain  train  in  the  yard  should  be  placed 
on  track  No.  4.  In  the  discharge  of  his  du- 
ties, he  was  either  standing  or  walking  on 
track_^o.  1,  when  he  was  struck  and  killed 
by  the  train  which,  according  to  the  orders 
given,  should  have  been  switched  to  track 
No.  4.  The  court  held  that  the  question  of 
negligence  was  properly  submitted  to  the 
Jury.  In  this  case,  it  may  have  been  reason- 
ably inferred  from  the  testimony  that  Com 
knew  where  plaintiff  was  going  and  for  what 
purpose;  at  any  rate,  that  he  knew  that 
plaintiff  was  only  temporarily  absent,  and 
that  he  was  somewhere  on  the  yard.  There- 
fore, in  view  of  the  circumstances  and  of  the 
instructions  given  Com  by  the  plaintiff,  it 
should  have  been  left  to  the  Jury  to  say 
whether  plaintiff  had  the  right  to  assume 
that  his  orders  would  be  obeyed,  and  that 
the  cars  would  be  placed  on  track  No.  2  be- 
fore any  were  placed  on  track  No.  3,  and 
therefore  whether  he  had  a  right  to  assume 
that  it  would  be  safe  for  him  to  climb  over 
the  bumpers  between  the  cars  on  track  No. 
3;  in  other  words,  whether  plaintiff  and 
Com  acted  as  ordinarily  prudent  persons 
would  have  acted  under  the  circumstances. 
It  is  not  necessary  that  Com  should  have 
reasonably  foreseen  the  consequences  of  his 
act  Bodie  v.  Railway,  66  S.  C.  302,  44  S. 
E.  943;  Pickens  v.  Railway,  54  S.  C.  503, 
32  S.  E.  567;  Harrison  v.  Berkley,  1  Strob. 
525,  47  Am.  Dec.  578. 

This  being  so,  the  next  question  is:  Wheth- 
er, if  Com  was  guilty  of  negligence,  his  re- 
lation to  plaintiff  was  such  as  to  prevent  a 


recovery  on  the  ground  that  plaintiff  was 
injured  by  the  negligence  of  a  fellow  servant. 
When  it  appears  that  the  offending  servant 
was  incompetent,  and  that  his  incomi)etency 
was  known,  or  ought,  by  the  exercise  of  due 
diligence,  to  have  been  known  to  the  master, 
and  that  his  Incompetency  was  the  proximate 
cause  of  injury  to  another  servant,  a  prima 
facie  case  of  liability  is  made  out  against 
the  master.  In  Hicks  v.  Railway,  63  S.  C. 
559,  575,  41  S.  E.  753,  the  court  said:  "We 
see  no  reason  why  it  should  not  be  prima 
facie  evidence  of  negligence  to  employ  an 
incompetent  servant  as  well  as  to  furnish 
defective  machinery.  Nor  do  we  see  why  a 
servant  should  be  held  to  assume  the  risk 
of  negligence  on  the  part  of  an  incompetent 
fellow  servant  when  he  does  not  assume  the 
risk  arising  from  defective  machinery,  es- 
pecially since  it  has  been  decided  that  th^ 
word  'appliances'  includes  the  persons  nec- 
essary to  operate  the  machinery.*'  Whether 
Com  was  In  fact  incompetent,  and,  if  so, 
whether  his  incompetency  was  the  proximate 
cause  of  plaintifTs  injury,  were  questions 
which  should  have  been  left  to  the  jury. 

But  it  is  argued  that  Corn's  reputation  in 
1903  and  1904  ought  not  to  have  been  ad- 
mitted upon  the  question  of  his  competency 
in  1907 — three  years  later.  Why  not?  The 
testimony  was  competent  Its  weight  and 
sufficiency  were  for  the  jury,  not  the  court 
Moreover,  the  plaintiff  did  not  confine  his 
testimony  to  Corn's  reputation  in  1903  and 
1904;  but  said  generally  that  he  had  the 
reputation  of  being  careless,  without  saying 
to  what  particular  time  he  referred.  The 
testimony  was  therefore  competent,  and  it 
was  for  the  Jury  to  say  to  what  time  the 
plaintiff  referred;  and,  even  if  they  found 
that  he  referred  to  his  reputation  in  1903 
and  1904,  still  it  was  for  them  to  say  what 
weight  it  should  have. 

Reversed. 

GARY,  A.  J.,  concurs  with  HYDRIGK,  J. 

JONES,  C.  J.  I  favor  affirmance  for  the 
reasons  stated  by  the  circuit  court  in  grant- 
ing nonsuit  and  because  there  was  no  prej- 
udicial error  in  ruling  as  to  admissibility  of 
testimony. 


(9  8.  C.  11) 

TIMMONS  et  al.  v.  BOYD  et  aL 

(Supreme  Court  of  South  Carolina.     May  11, 

1911.) 

1.  Contracts  (J  OS*)— Purchase  bt  Judg- 
ment Creditor  fob  Beneftt  of  Dbbtob-^ 
Consideration. 

The  withdrawal  ot  an  answer  alleging 
payment  of  a  judfirment  interposed  by  an  heir  of 
the  judgment  debtor  in  a  suit  to  revive  the 
judgment  and  the  allowance  of  the  revival  of 
the  judgment  are  a  sufficient  consideration  to 
support  the  judgment  creditor's  promise  to  pnr- 
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chase  the  land  onder  the  judgment,  and  allow 
the  heir  to  pay  the  price  and  receive  a  convey- 
ance for  life,  and,  after  her  death,  to  any  other 
helri  of  the  judgment  debtor. 

[Ed.  Note.'— For  other  cases,  see  Contracts, 
Dec.  Dig,  (  68.*) 

2.  Contracts  (§  187*)— Agreement  by  Judg- 
ment Cbeditob  to  Pubchase  fob  the 
Benefit  of  the  Debtob— Enfobgemsnt— 
Rights  of  Thibd  Pebsons. 

Under  the  rule  that  a  third  person  may 
enforce  a  valid  contract  made  for  his  benefit, 
the  coheirs  on  the  heir's  death  could  enforce 
the  judgment  creditor's  agreement. 

[E3d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  798-807 ;  Dec  Dig.  (  187.*) 

8.  Contracts  ((  187*)— Aobeement  bt  Judg- 
ment Cbeditob  to  Pubohase  fob  the 
Benefit  of  the  Debtob— Enfobcement— 
Rights  of  Thibd  Pebsons. 

Where  a  judgment  creditor  purchased  the 
land  under  the  judgment,  pursuant  to  an  agree- 
ment to  allow  an  heir  of  the  deceased  judgment 
debtor  to  pay  the  price  and  receive  a  convey- 
ance for  life  and  after  her  death  to  other  heirs 
of  the  debtor,  a  tender  by  the  heir  of  the 
amount  due  fixed  her  rights  and  the  rights  of 
the  coheirs,  and  the  coheirs  on  her  death,  being 
ready  and  willing  to  make  good  the  tender, 
could  enforce  the  contract  made  for  their  benefit 
foy  the  heir,  and  a  failure  to  enforce  the  con- 
tract while  the  heir  remained  in  possession  did 
not  defeat  an  action  by  the  coheirs. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {(  798-807;   Dec.  Dig.  S  187.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County ;  B.  W.  Memmlnger, 
Judge. 

Action  by  Mary  J.  S.  Timmous  and  anoth- 
er against  M.  K  Boyd  and  another.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  appeal.     ReTersed. 

Kelley  &  Hinds,  for  appellants.  GlUand  & 
GlUand  and  Lee  &  Flshbume,  for  respond- 
ents. 


HYDRICK,  J.  This  appeal  Is  from  an  or- 
der sustaining  a  demurrer  to  the  complaint 
herein,  which,  omitting  unnecessary  details, 
alleges:  That  S.  B.  Green  died  In  1882  seised 
of  a  certain  tract  of  land  In  Williamsburg, 
containing  1,300  acres.  That  judgment  had 
been  rendered  against  him  In  the  court  of 
common  pleas  for  said  county  In  1867  In 
favor  of  Sarah  A.  Steele  for  $285.  That 
D.  2S.  Martin  became  the  owner  of  said  judg- 
ment, and  In  1885  caused  a  summons  to  be 
issued  out  of  said  court,  directed  to  the  heirs 
of  S.  B.  Green,  requiring  them  to  show  cause 
why  said  Judgment  should  not  be  reylved. 
That  issue  was  thereupon  joined  by  the  fil- 
ing of  an  answer  by  Margaret  Julia  Green, 
one  of  the  heirs,  pleading  payment  among 
other  things.  That  said  issue  was  pending 
until  February,  1887,  when,  In  consideration 
of  the  withdrawal  of  her  answer  and  of  her 
consenting  to  the  revival  of  said  judgment, 
said  ^iiArtm  agreed,  in  writing,  with  said 
Margaret  Julia  Green  as  follows:  That  said 
tract  should  be  sold  under  said  judgment 
and  bought  by  him  for  the  amount  due  there- 


purchase  money,  with  Interest,  and  convey 
the  same  to  her  for  life,  and  after  her 
death  to  any  child  or  children  of  said  S.  B. 
Green  living  at  the  time  of  her  death,  but, 
if  there  were  none  such,  then  said  tract 
should  revert  to  said  Martin.  That,  pursu- 
ant to  the  agreement,  the  land  was  sold  In 
December,  1887,  and  bought  by  Martin  for 
$455,  the  amount  then  due  on  tiie  judgment, 
and  said  Margaret  Julia  Green  remained  In 
possession  thereof  until  her  death  in  1905. 
That  in  June,  1885,  she  tendered  Martin  the 
amount  due  him  under  the  contract  in  com- 
pliance therewith,  but  the  tender  was  re- 
fused. That  plaintiffs  are  and  have  ever 
been  ready  and  willing  to  make  good  said 
tender.  That  at  the  death  of  Margaret  Ju- 
lia Green,  the  plaintiff  Mary  J.  S.  Timmons 
and  Annie  E.  Skinner,  who  has  since  died, 
leaving  the  other  plaintiffs  as  her  heirs,  were 
the  only  living  children  of  S.  B.  Green.  That 
Martin  died  in  1908,  leaving  a  will  of  which 
the  defendants  Boyd  and  Tisdale  are  execu- 
tors, and  by  which  he  devised  all  his  real 
estate  to  the  defendants.  Judgment  for  spe- 
cific performance  of  the  contract  was  pray- 
ed for.  The  defendants  demurred  to  the 
complaint  for  lnsufi3clency,  on  the  ground 
that  It  appears  therein:  (1)  That  said  agree- 
ment was  without  consideration.  (2)  That 
plaintiffs  were  not  parties  to  the  agreement 
or  privies  to  the  consideration  thereof,  and 
have  no  right  to  enforce  it,  there  being  no 
mutuality  therein.  (3)  That  plaintiffs  are 
barred  by  laches.  (4)  Because  it  does  not 
appear  that  plaintiffs  are  or  have  been  in 
possession  of  said  land  and  have  themselves 
offered  to  comply  with  said  contract,  and 
their  offer  has  been  refused.  The  demurrer 
was  sustained  on  all  the  grounds  stated. 

[11  The  withdrawal  of  her  answer  and  al- 
lowing the  judgment  to  be  revived  without 
further  contest  was  sufficient  consideration 
to  support  the  agreement  alleged  to  have 
been  made  by  Martin  with  Margaret  Julia 
Green.  In  Corbett  v.  Cochran,  3  Hill,  41,  30 
Am.  Dec.  348,  the  court  said:  "The  consid- 
eration to  support  an  agreement  need  not  of 
necessity  be  a  pecuniary  one,  nor  even  a  ben- 
eficial one,  to  the  person  promising.  If  it  be 
a  loss,  or  even  an  inconvenience  to  the  prom- 
isee, the  relinquishment  of  a  right  as  the 
discharge  of  a  debt,  or  the  postponement  of 
a  remedy,  as  the  discontinuance  of  a  suit,  or 
a  forbearance  to  sue,  it  Is  enough.** 

[2]  A  third  person  may  enforce  a  valid 
contract  made  for  his  benefit  Duncan  v. 
Moon,  Dud.  332 ;  Brown  v.  O'Brien,  1  Rich. 
270,  44  Am.  Dec.  254;  Harris  t.  Railroad 
Co.,  31  S.  C.  87,  9  S.  E.  690. 

[3]  When  Margaret  Julia  Green  tendered 
Martin  the  amount  due  him,  she  did  all  that 
the  agreement  or  law  required  her  to  do  to 
fix  her  rights  and  those  of  the  plaintiff's 
thereunder.    From  that  time  she  could  safe- 


on,  and  he  would  allow  her  to  pay  him  the  i  ly  rest  upon  her  possession  of  the  land,  and 
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was  boned  to  do  nothing  more,  until  some 
attempt  was  made  by  Martin  or  those  claim- 
ing under  him  to  disturb  her  possession. 
Why  should  she  haye  Incurred  the  trouble 
and  expense  of  a  litigation  with  Martin  so 
long  as  he  refrained  from  Interfering  with 
her  right  to  the  possession  during  her  life? 
22  A.  4  B.  Ency.  L.  1059  et  seq.;  16  Cyc 
174;  Orthwein  v.  Thomas,  127  111.  554.  21  N. 
E.  430,  4  L.  R.  A.  434,  11  Am.  St  Rep.  159. 
Her  continued  possession  under  the  contract 
In  the  face  of  Martin's  legal  title  was  ripen- 
ing  and  strengthening  her  claim  to  the  land, 
and  his  acquiescence  therein  was  correspond- 
ingly weakening  his.  There  was  therefore 
as  much  If  not  more  reason  for  him  to  act 
than  for  her.  Until  her  death,  the  other 
parties  for  whose  benefit  the  contract  was 
noade  could  take  no  steps  to  enforce  It  be- 
cause, until  that  event  occurred.  It  was  not 
certain  who  would  be  entitled  to  the  benefit 
of  the  contract  The  tender  made  by  Mar- 
garet Julia  Green  inured  to  the  benefit  of  all 
parties  who  were  or  might  be  interested  in 
the  contract  Therefore  It  was  not  neces- 
sary for  plalntlfiPs  to  make  another  tender. 
They  allege  that  they  are  and  have  ever  been 
ready  and  willing  to  make  good  the  tender 
which  was  made  for  their  benefit  as  well  as 
for  that  of  Margaret  Julia  Green,  and  that 
is  enough. 
Reversed. 

JONES,  0.  J.,  WOODS,  J.,  and  GARY,  A. 
Jt  concur. 


(8B  8.  C.  676) 

STONE  ▼.  MAHON. 

(Supreme  Court  of  South  Carolina.     May  9, 

1911.) 

1.  Quo  Wabbanto  (S  64*)— -Pboceedinos— 
Pleadings—Admissions. 

Where  the  return  is  not  traversed  in  pro- 
ceedings to  require  cause  to  be  shown  why  one 
occupies  a  public  office,  the  facts  alleged  there- 
in must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  §  61;   Dec.  Dig.  |  54.*] 

2.  Judges  (S  2*)  — Creation  and  Abolition 
OF  0ffice>— Powers  of  City— Abolition  of 
Municipal  Coubt. 

A  city  can  repeal  an  ordinance  enacted  pur- 
suant to  statute  establishing  a  municipal  court, 
though  an  officer  of  such  court  was  thereby 
ousted  from  office  before  the  expiration  of  the 
term  for  which  he  was  elected. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec 
Dig.  (  2.-] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  S.  W.  G.  Shipp, 
Judge. 

Proceeding  by  Richard  G.  Stone  against 
G.  H.  Mahon  to  require  cause  to  be  dhown 
why  defendant  occupies  a  public  office.  Or- 
der discharging  the  rule  to  show  cause,  and 
plalntiir  appeals.     Appeal  dismissed. 

The  following  is  the  opinion  of  l^hipp,  J., 
oif  the  court  below: 


"On  the  25th  day  of  March,  1900,  upon  af- 
fidavit of  Richard  G.  Stone,  hereto  attached, 
I  issued  the  rule  against  G.  H.  Mahon,  re- 
quiring him  to  show  cause  before  me  at  my 
chambers  at  the  courthouse  at  Greenville,  S. 
C,  on  the  30th  day  of  March,  1009,  by  what 
authority  he  exercises  and  enjoys  the  office 
of  recorder  of  the  police  or  municipal  court 
of  the  city  of  Greenville,  reference  to  which 
affidavit  and  rule  Is  hereby  craved. 

"It  will  be  observed  that  In  his  affidavit 
said  Richard  G.  Stone  states  that  he  was 
elected  by  the  city  council  of  Greenville  on 
the  21st  day  of  September,  1007,  to  the  office 
of  recorder  of  the  i)olice  or  municipal  court 
for  the  city  of  Greenville  for  a  term  of  four 
(4)  years,  in  accordance  with  the  provisions 
of  an  act  of  the  General  Assembly  of  said 
state,  entitled  *An  act  to  establish  municipal 
courts,  to  define  the  powers  and  Jurisdiction 
of  such  courts  and  to  provide  for  the  con- 
duct of  business  thereof  In  cities  over  twen- 
ty  thousand  and  not  exceeding  fifty  thousand 
inhabitants,'  approved  on  the  26th  day  of 
February,  A.  D.  1002 ;  that  he  duly  qualified 
and  was  duly  commissioned  and  entered  up- 
on the  duties  of  said  office,  etc  He  further 
charges  that  the  said  G.  H.  Mahon  thereaft- 
er  'usurped  said  office  of  recorder  and  claims 
to  exercise  the  duties  thereof.' 

"Said  G.  H.  Mahon  answered  said  rule, 
and,  among  other  things,  denies  that  he  la 
now  exercising  the  duties  of  the  office  of  re- 
corder, and  states  that  he  is  mayor  of  the 
city  of  Greenville,  and  as  such  presides  over 
the  police  or  municipal  court,  without  com- 
pensation, at  the  request  of  the  council. 

"He  further  alleges  that  the  office  of  re- 
corder or  municipal  court  of  Greenville  was 
abolished  by  an  ordinance  of  the  city  council 
of  Greenville  on  the*22d  day  of  September, 
1008,  which  ordinance  repealed  the  ordinance 
of  August  8,  1907,  establishing  said  munici- 
pal court,  which  said  ordinance,  it  is  alleg- 
ed, was  passed  in  pursuance  of  an  act  of  the 
Legislature,  approved  on  the  10th  day  of 
February,  1904,  authorizing  the  establish- 
ment of  a  municipal  court  in  cities  whose 
population  is  not  less  than  4,000  and  no  more 
than  20,000. 

"The  return  further  states  that  the  city 
of  Greenville  obtained  its  charter  under  the 
general  law  providing  for  incorporation  of  a 
city  under  20,000  inhabitants,  and  that,  as  a 
matter  of  fact,  at  the  time  the  ordinance 
was  passed,  establishing  the  municipal  court 
for  the  city  of  Greenville,  and  now,  the  said 
city  has  less  than  20,000  inhabitants. 

[1]  "The  return  further  alleges  that  aftsr 
the  ordinance  was  passed,  repealing  the  or- 
dinance establishing  said  court,  the  plaintiff, 
without  protest,  vacated  his  office  and  has 
since  appeared  before  the  said  mayor's 
court  in  several  cases,  representing  the  de- 
fendant, and  has  never  objected  to  the  jn* 
I  risdictlon  of  said  court.     There  Is  no  tra« 
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▼erae  of  the  return  of  the  mayor,  and  the 
facts  alleged  must  therefore  be  considered 
as  tme. 

"Counsel  for  respondent  concedes  that  if 
the  said  Richard  G.  Stone  held  his  office  nn- 
•der  the  act  of  1902,  by  which  the  Legisla- 
ture Itself  established  municipal  courts  in 
cities  of  over  20,000  people,  that  the  city 
council  of  Greenville  had  no  authority,  by 
ordinance  or  otherwise,  to  interfere  with  the 
provisions  of  said  act.  They  contend,  how- 
ever,  that  the  said  municipal  court  was  not 
established  by  the  Legislature  under  that* 
act,  but  was  established  by  ordinance  in  pur- 
suance of  the  act  of  1004,  and  which  declar- 
ed that:  'It  shall  be  lawful  for  the  city 
council  of  any  city  In  this  state  whose  popu- 
lation by  the  last  census  is  not  less  than 
four  thousand  and  not  more  than  twenty 
thousand,  *  *  *  by  an  ordinance  duly 
enacted,  to  establish  in  such  city  a  municipal 
court  for  the  trial  and  determination  of  all 
cases  arising  under  the  ordinances  of  such 
city.' 

"They  further  contend  that,  inasmuch  as 
the  Legislature  does  not  itself  establish  the 
court  or  create  the  office,  but  has  delegated 
the  power  to  certain  municipalities  therein 
mentioned,  the  Legislature  impliedly  recog- 
nizes the  general  right  of  a  municipality  to 
repeal  all  ordinances  enacted  by  it,  and  that 
in  this  case  the  said  ordinance  was  repealed. 

"It  is  my  opinion  that  the  ordinance  es- 
tablishing the  municipal  court  for  the  city  of 
Greenville  and  creating  the  office  of  recorder 
was  passed  in  pursuance  of  the  provisions 
of  the  act  of  1004,  and  the  said  Richard  G. 
Stone  did  not,  therefore,  hold  his  office  un- 
der the  act  of  1902,  as  contended  for  by  him. 

[2]  "I  am  further  of  the  opinion  that  the 
municipal  authorities  of  Greenville,  having 
by  ordinance  established  said  court,  had  the 
right  to  repeal  said  ordinance,  if  in  their 
judgment  the  public  interest  so  demanded. 

"The  fact  that  the  effect  of  this  ordinance 
was  to  oust  the  plaintiff  from  the  office 
which  he  held  before  the  expiration  of  the 
term  for  which  be  was  elected  does  not  ren- 
der this  legislation  on  the  part  of  the  city 
council  invalid. 

"The  rule  is  thus  concisely  stated  in 
Mechem  on  Public  Officers,  page  467:  'Where 
the  •Legislature  has  conferred  upon  a  munlci- 
xml  board  the  authority  to  create  offices,  the 
board  may  abolish  the  offices  so  created, 
though  the  term  of  the  incumbent  has  not 
expired.'  See,  also,  Cyc  28,  page  401,  and 
Cooley's  Constitutional  Law,  page  332. 

"In  the  case  of  Councilmen  v.  Brawner, 
100  Ky.  70,  37  S.  W.  .951,  the  Supreme  Court 
of  Kentucky  uses  this  language:  'And  we 
Icnow  no  reason  why  the  municipal  legisla- 
ture that  has,  in  the  exercise  of  discretion 
C^ven  by  the  General  Assembly,  established  a 
elty  office,  may  not,  at  will  and  at  its  pleas- 
ure, abolish  it.' 

"To  sustain  the  same  position,  see  Abbott 
«n  Municipal  Corporations,  page  1532 ;  State 


V.  Jennings,  57  Ohio  St  415,  49  N.  B.  404, 
68  Am.  St  Rep.  725;  Downey  v.  State,  160 
Ind.  576,  67  N.  E.  450;  Mechem  on  Public 
Officers,  pages  296,  297;  Cooley's  Constltu-) 
tional  Law,  pages  53,  332 ;  Ford  v.  Board  of 
Commissioners,  81  Cal.  28,  22  Pac.  280, 
where  the  following  language  may  be  found: 
'So  when  the  people  directly,  or  through  the 
Legislature,  clothe  any  departm^t  of  the 
government,  or  any  of  its  boards  or  officers, 
with  power,  at  discretion,  to  create  an  of- 
fice, they  clothe  it  with  the  like  power  ip 
abolish  the  same  office.  The  counsel  for  the 
defendant  have  cited  cases  from  more  than 
half  of  the  states  in  the  Union  in  support  ot 
this  proposition  that  the  power  which  cre- 
ates an  office  may  abolish  It,  without  regard 
to  the  expiration  of  the  term  of  the  incuni« 
t)ent.' 

"It  is  contended,  however,  that  under  the 
Constitution  of  1895,  delegating  to  the  Legis- 
lature the  authority  to  create  Inferior  courts, 
the  Legislature  had  no  power  to  delegate 
this  duty  to  a  municipal  corporation.  If 
this  contention  be  correct,  then  the  act  of 
1904,  conferring  upon  municipalities  under 
20,000  the  right  by  ordinance,  to  establish 
said  court  was  unconstitutional,  and  the  or- 
dinance passed  in  pursuance  thereof  was  un- 
constitutional, and  there  has  never  been  a 
municipal  court  for  the  city  of  Greenville, 
and  the  said  Richard  G.  Stone  has  never 

ft 

held  the  office  of  recorder. 

"The  rule  further  alleges  that  the  said 
Richard  G.  Stone,  after  the  passage  of  the 
ordinance  of  September  22,  1908,  repealing 
the  ordinance  of  August  8,  1907,  which  es- 
tablished the  municipal  court  for  the  city  of 
Greenville,  vacated  said  office  without  pro- 
test and  has  since  acquiesced  by  practicing 
in  the  mayor's  court  or  the  police  court  pre- 
sided over  by  the  defendant  and  without 
objecting  to  its  Jurisdiction.  There  seems  to 
be  authority  for  this  position,  but  the  views 
herein  above  expressed  render  it  unneces- 
sary to  consider  this  question. 

"It  is  therefore  ordered  that  the  rule  here- 
tofore issued  by  me  be  discharged." 

Croft  Aiken  &  Croft  and  Cothran*  Dean  & 
Cothran,  for  appellant  Jos.  A.  McCuUough, 
for  respondent 

GARY,  A.  J.  This  is  a  proceeding  In 
which  a  rule  was  issued,  requiring  the  de- 
fendant to  show  by  what  authority  he  dis- 
charged the  duties  of  the  office  of  recorder, 
in  the  city  of  Greenville. 

The  facts  are  fully  stated  in  the  order  of 
his  honor,  the  presiding  Judge,  discharging 
the  rule  to  show*  cause,  and  his  conclusion  is 
fully  sustained  by  the  authorities  which  he 
cites.  The  authorities  cited  by  his  honor, 
the  circuit  Judge,  are  not  in  conflict  with  the 
case  of  Hardy  v.  Reamer,  84  S.  C.  487,  66 
S.  B.  678. 

Appeal  dismissed. 

WOODS,  Jn  did  not  sit  in  this  case^ 
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056  N.  C.  905) 

BEOWN  ▼.  HUTCHISON  et  al. 

(Sapreme  Court  of  North  Carolina.     May  11, 

1911.) 

1.  boundabies    (s    39*)— asgsbtainment  — 
Tbial— Tbansfeb. 

Where  an  action  to  ascertain  a  boundary 
is  brought  before  the  clerk  under  the  direct  pro- 
visions of  Revisal  1905,  S  326,  and  the  issue  of 
title  is  raised,  the  cause  should  be  transferred 
to  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  §  39.*] 

2.  EJviDENCE  (§  353*}— Deeds— ADMissiBii.rrT. 

While  an  unregistered  deed  is  not  compe- 
tent evidence  of  titlo,  yet  it  passes  title  which 
will  be  completed  by  registration^  and  as  Revisal 
L905,  5  9S0,  contains  no  limitation  as  to  when 
a  deed  shall  be  registered,  simply  invalidating 
it  against  purchasers  or  creditors  until  register- 
ed, a  deed,  not  registered  until  after  the  com- 
mencement of  an  action,  is  competent  evidence. 

[Eld,    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  §§  1404-1431;   Dec.  Dig.  S  353.*] 

3.  Ejectmeptt  (§  9*)— Title  of  Plaintiff. 

To  maintain  an  action  involving  the  title  of 
land,  plaintiff  must  have  title  at  the  commence- 
ment of  the  action,  as  well  as  at  trial. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §f  16-29;  Dec.  Dig.  {  9.*] 

4.  E*rECTMENT   (§  13*)— Title   to    Support— 
E3QUITABLE  Title. 

An  equitable  title  will  support  an  action  of 
ejectment. 

[Ed.  Note. — For  other  cases,  see   C^jectment, 
Cent  Dig.  §i  56-^;  Dec  Dig.  (  13.*] 

6.  Advebse  Possession  (|  73*)— Nature— Col- 
or OF  Title. 

One  not  the  grantee  may  show  color  of  title 
to  land  under  a  registered  deed  validly  convey- 
ing title  from  the  state. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  73.*] 

6.  Adverse  Possession  ({  82*)— Color  of  Ti- 
tle—Deeds— Record. 

Under  Revisal  1905,  |  980,  providing  for 
the  registration  of  deeds,  a  plaintiff  who  has  in- 
troduced a -registered  deied  under  which  he  may 
show  color  of  title  can  introduce  unregistered 
deeds  to  show  color  of  title,  where  they  are 
foreign  to  the  title  under  which  the  opposite 
party  claims. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ${  46&-471 ;  Dec  Dig.  §  82.*] 

7.  Evidence  (|  82*)  —  Registration  —  Suffi- 
ciency. 

The  certificate  of  a  justice  appended  to  a 
certain  deed  was  not  signed  by  him,  though  in 
the  following  form:  "I,  F.  M.  Adams,  a  justice 
of  the  peace,  do  certify,"  etc.  The  certificate  of 
the  registration  clerk  recited  that  the  certificate 
of  the  justice  was  correct,  and  that  the  deed 
should  be  registered.  Revisal  1905,  §  1002,  does 
not  expressly  require  the  certificate  of  the  jus- 
tice to  be  subscribed  by  him,  but  merely  pre- 
scribes that  a  certain  form  shall  be  followed  in 
substance.  Held,  that  under  the  maxim,  "Omnia 
pnesumuntur  rite  esse  acta,'*  the  certificate  of 
the  justice  will  be  presumed  to  be  correct,  for 
the  probate  of  a  deed  is  a  judicial  act,  and  the 
presumption  is  that  the  probate  and  registra- 
tion are  correct. 

[Ed.    Note.— For  other  cases,    see   Evidence, 
Cent.  Dig.  |  104;  Dec.  Dig.  |  82.*] 

8.  Registers  of  Deeds  (|  0*)— Performance 
of  Duties. 

An  order  by  the  clerk  for  the  registration 
of  a  deed  is  a  continuous  order,  and  it  is  the 


duty  of  the  register  to  act  at  any  time  antil  the 
deed  shall  have  been  fully  recorded. 

[EM.  Note.— For  other  cases,  see  Registers  of 
Deeds,  Dec.  Dig.  (  5.*]  . 

9.  Evidence  (§  353*)— Deeds— Admissibility. 
An  original  deed  which  purports  to  have 
been  registered  and  properly  certified  bv  a  jus- 
tice of  the  peace  is  admissible  in  evidence  to 
show  that  the  certificate  was  in  fact  duly  signed 
by  the  justice,  and  that  the  omission  of  the  jus- 
tice's name  from  the  record  was  an  error. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dec 
Dig.  i  353.*! 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty; Long,  Judge. 

Action  by  A.  B.  Brown  against  J.  F.  Hut- 
chison and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Error. 

Finley  &  Hendren  and  W.  W.  Barber,  for 
appellant  F.  D.  Hackett,  Hayes  &  Jones, 
and  Hackett  &  GUreath,  for  appellees. 

CLARK,  C.  J.  [1]  This  was  an  action 
brought  originally  before  the  clerk  under  the 
processioning  act  (Revisal  1905,  §  326),  to  es- 
tablish a  boundary  line.  The  issue  of  title 
being  raised  by  the  answer,  the  cause  was 
properly  transferred  for  trial  to  the  superior 
court  at  term.  Smith  v.  Johnson,  137  N.  C. 
43,  49  S.  E.  62;  Stanaland  v.  Rabon,  140  N. 
C.  202,  52  S.  B.  417;  Davis  v.  Wall,  142  N. 
C.  452,  55  S.  E.  350;  Woody  v.  Fountain, 
143  N.  C.  69,  55  S.  E.  425;  Green  v.  Wil- 
liams, 144  N.  C.  63,  56  S.  E.  549. 

[2]  The  first  exception  is  that  the  judge 
refused  to  permit  the  plalntilf  to  introduce 
In  evidence  a  deed  from  Absher  to  Brown, 
executed  in  December  1859,  as  a  part  of  the 
plaintiff*8  chain  of  title,  on  the  ground  that 
it  was  not  recorded  till  after  the  commence- 
ment of  the  action.  The  exception  is  well 
taken. 

[3]  While  It  is  unquestionably  true  that 
the  plaintiff  must  have  title  at  the  com- 
mencement of  the  action,  as  well  as  at  the 
time  of  the  trial  (Burnett  t.  Lyman,  141  N. 
C.  501,  64  S.  E.  412,  115  Am.  St  Rep.  691), 
It  Is  not  indispensable  that  the  deed  should 
be  recorded  at  the  commencement  of  the  ac- 
tion. The  delivery  of  the  deed  conveys  the 
title  which  will  be  perfected  by  registration. 

[4]  It  is  weU  settled  that  the  plaintiff  in 
ejectment  may  recover  upon  an  equitable  ti- 
tle, though  it  was  otherwise  on  the  law  side 
of  the  docket  under  the  former  system  of 
procedure.  Condry  v.  Cheshire,  88  N.  C. 
375,  and  numerous  cases  approving  that  case 
cited  in  the  annotated  edition,  among  them 
Taylor  v.  Eatman,  92  N.  C.  610;  Geer  r. 
Geer,  109  N.  C.  682,  14  S.  B.  297;  Arrlngton 
V.  Arrlngton,  114  N.  C.  118, 19  S.  B.  27a  In 
Respass  v.  Jones,  102  N.  C.  11,  8  S.  B.  770, 
the  court  says  (citing  Condry  v.  Cheshire, 
supra):  ''After  the  execution  and  delivery  of 
a  deed,  the  estate  passes  ottt  of  the  grantor 
and  vests  in  the  grantee,  to  be  legally  per- 
fected by  registration.  If,  before  registra- 
tion, the  deed  is  lawfully  destroyed,  sucb 


*For  other  cases  see  same  topic  and  Bection  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Index^ 
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loss  or  destruction  does  not  restore  the  estate 
to  the  grantor  (Ougger  v.  McKesson,  100  N. 
C.  1  [6  S.  E.  746])"— adding  that,  though 
*'the  legal  estate  is  not  perfected  till  registra- 
tion, when  registered  it  relates  back  to  its 
date  of  execution,*'  citing  McMillan  v.  Ed- 
wards, 75  N.  C.  81,  and  other  cases.  See,  al- 
so, PhUlips  v.  Hodges,  109  N.  C.  251,  13  S. 

B.  769. 

Chapter  147,  Laws  1885,  now  Revisal,  i 
980,  contains  no  limitation  as  to  the  time 
when  a  deed  shall  be  registered.  It  simply 
provides  that  it  shall  not  be  valid  against 
purchasers  or  creditors,  except  from  the  reff- 
istration  thereof,    Cozad  v.  McAden,  148  N. 

C.  11,  61  S.  B.  633;  Hallyburton  v.  Slagle, 
130  N.  C.  484,  41  S.  B.  877. 

It  Is  true  that  the  instrument  must  be 
probated  and  registered  to  be  competent  as 
evidence  of  title.  Jennings  v.  Reeves,  101 
N.  C.  450,  7  S.  B.  897,  which  quotes  with  ap- 
proval Phifer  v.  Earnhardt,  88  N.  C.  333, 
and  Walker  v.  Coltraine,  41  N.  C.  79,  that  "it 
Is  an  error  to  say  that  an  unregistered  deed 
conveys  only  an  equity.  It  is  a  legal  convey- 
ance, which,  although  it  cannot  be  given  in 
evidence  until  it  is  registered,  and  is  there- 
fore not  a  perfect  legal  title,  yet  has  an  op- 
eration as  a  deed  from  its  delivery."  The 
doctrine  laid  down  in  Phifer  v.  Earnhardt, 
supra,  is  affected  by  the  act  of  1685,  c  147, 
now  Revisal,  §  980,  to  this  extent  only,  that 
a  Junior  registered  deed  is  valid  from  its 
registration  in  priority  to  a  senior  deed 
which  is  registered  later. 

His  honoris  action  was  based  upon  the  rul- 
ing in  Morehead  v.  Hall,  132  N.  C.  122,  43  S. 
B.  542,  which  is  not  in  point  In  that  case, 
when  the  action  was  begun,  the  grant  from 
the  state,  issued  in  1765,  through  which  the 
plaintiff  claimed,  not  only  had  not  been  reg- 
istered, but  could  not  have  been  legally  reg- 
istered at  that  time.  Therefore  the  plaintiff 
could  have  had  no  title  when  he  began  his 
action.  A  subsequent  act  authorized  the  reg- 
istration of  the  grant  which  at  the  time  of 
the  trial  had  been  registered,  but  the  court 
held  that  the  registration  could  not  relate 
back  prior  to  the  passage  of  the  act,  and 
validate  a  cause  of  action  which  did  not  ex- 
ist when  summons  issued.  Here  the  deed 
from  Absher  to  Brown  was  valid  as  between 
them  without  registration,  and  could  have 
been  recorded  at  the  time  the  action  was  be- 
gun. When  it  was  registered,  it  relisited  back 
to  the  delivery  of  the  deed.  The  only  ex- 
ception to  the  effect  of  such  relation  back 
would  be  as  to  purchasers  claiming  under 
the  same  chain  of  title,  or  creditors. 

It  has  been  not  uncommon  practice,  as  the 
profession  knows,  that  when  a  deed  offered 
in  a  chain  of  title  has  not  been  registered, 
and  therefore  cannot  be  admitted  in  proof, 
for  the  parties  to  probate  it  then,  and  have 
it  registered  during  the  trial.  Among  many 
cases  in  which  this  has  been  recognized  are 
Cawfleld  v.  Owens,  129  N.  C.  286,  40  S.  E. 
62;  Cook  v.  Pittman,  144  N.  C.  531,  57  S.  B. 


219, 119  Am.  St  Bep.  985.  This  is  sometimes 
done  during  a  recess  of  the  court,  and  there 
have  been  instances  where  the  presiding 
Judge,  to  prevent  a  defect  of  Justice,  in  his 
discretion,  has  granted  the  parties  time  to  go 
down  to  title  clerk's  office  to  probate  the  deed 
and  have  it  registered  that  it  may  be  offered 
in  evidence. 

[5]  In  this  case  the  plaintiff  had  already 
introduced  a  grant  from  the  state  to  Eli 
Erown,  dated  October,  1846,  and  duly  reg- 
istered. He  could  therefore  have  shown  sev- 
en years  possession  under  color.  Gilchrist 
y.  Middleton,  107  N.  G.  663,  12  S.  B.  85. 

[6]  The  deeds  from  Bli  Erown  to  Absher 
in  1855  and  of  Absher  to  Elijah  Erown  in 
1859,  and  the  deed  from  the  latter*B  execu- 
tors in  1862,  recorded  in  1885,  were  compe- 
tent to  show  color  of  title.  In  Janney  v. 
Robbins,  141  N.  G.  400,  53  S.  B.  863,  it  is 
held  that  the  principle  under  our  present 
registration  law  of  1885,  c  147,  now  Revisal, 
S  980,  that  an  unr^istered  deed  does  not 
constitute  color  of  tittle,  does  not  extend  to 
a  claim  by  adverse  possession,  held  for  the 
requisite  time  under  a  deed  foreign  to  the 
title,  under  which  the  opposite  party  claims. 
It  is  true  that  the  plaintiff  did  not  offer 
proof  of  possession;  but  he  was  excluded 
from  offering  the  above  deeds  and  from  show- 
ing that  they  covered  the  locos  In  quo. 

[7]  The  plaintiff  offered  to  introduce  in 
evidence  a  deed  from  the  executors  of  Elijah 
EroWn  to  himself  for  the  locus  in  quo,'  ex- 
ecuted in  1862  and  registered  hi  1885.  The 
court  refused  to  admit  the  same,  because 
the  record  of  the  certificate  of  the  Justice 
of  the  peace  had  omitted  the  signature  of 
the  Justice.  The  certificate  as  recorded  was 
as  follows: 

*1,  F.  M.  Adams,  a  Justice  of  the  peace,  do 
certify  that  James  W.  Erown,  the  subscrib- 
ing witness  to  the  foregoing  deed  of  convey- 
ance, came  before  me  this  day  and  onaketh 
oath  in  due  form  of  law  that  he  saw  the 
foregoing  deed  signed  and  delivered  in  his 
presence.  Given  under  my  hand  and  private 
seal  this  15th  April,  1885. 

"North  Garolina,  Wilkes  Gounty. 

''The  foregoing  certificate  of  F.  M.  Adams, 
a  Justice  of  the  peace  of  Wilkes,  is  adjudg- 
ed to  be  correct  Let  the  said  deed  with 
these  certificates  be  registered. 

"Filed  15  April,  1885,  and  registered.** 

The  plaintiff  then  offered  the  deed  itself, 
to  show  that  the  Justice  had  actually  sign- 
ed the  certificate,  and  insisted  that  the  reg- 
ister of  deeds  .should  then  and  there  make 
the  correction  in  the  record.  His  honor  re- 
fused to  admit  the  record,  or  the  deed  itself, 
though  he  inspected  the  deed  and  saw  that 
the  Justice  of  the  peace  had  signed  the  cer- 
tificate of  probate. 

The  exceptions  to  the  above  refusals  con- 
stitute the  second  and  third  assignments  of 
error,  and  we  think  are  well  taken.    The 
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name  "F.  M.  Adams,  a  Justice  of  the  peace/* 
is  written  in  the  certificate,  though  it  is  not 
subscribed  at  the  end  thereof,  and  the  cer- 
tificate of  the  clerk  adjudges  that  the  cer- 
tificate of  "F.  M.  Adams,  a  justice  of  tne 
peace,"  is  correct.  Under  the  maxim,  "Om- 
nia prsesumuntur  rite  esse  acta,"  the  certifi- 
cate is  valid.  Kidd  v.  Venable,  111  N.  C. 
535,  16  S.  B.  317;  Etherldge  T.  Ferebee,  81 
N.  0.  812.  Revlsal,  §  1002,  does  not  express- 
ly require  the  certificate  by  the  justice  to  be 
subscribed  by  him,  but  provides  that  the 
form  theiiein  given  shall  be  "in  substance.'* 
The  Justice's  name  Is  written  in  the  first 
line,  and  the  clerk  has  duly  adjudged  the 
Certificate  to  be  correct  It  has  been  often 
held  that  a  win  need  not  be  subscribed  by 
the  testator,  but  it  is  sufficient  if  his  name 
Is  written  in  the  body  thereof  in  his  own 
hand;  the  execution  in  other  respects  being 
duly  prov<»n.  The  probate  of  a  deed  Is  a 
Judicial  act,  and  the  presumption  Is  that  the 
probate  and  registration  are  correct.  Coch- 
ran V.  Improvement  Co.,  127  N.  C.  886,  87 
S.  E.  496. 

In  Heath  v.  Cotton  Mills,  115  N.  C.  202, 
20  S.  E.  869,  the  certificate  recited  that  the 
deed  had  been  duly  proven,  and  the  attesta- 
tion clause  recited  that  the  deed  was  duly 
signed,  sealed,  and  delivered.  The  registra- 
tion thereof  did  not  show  a  copy  of  the  seal, 
nor  any  device  representing  it;  but  the  court 
held  that  if  the  record  represented  on  its  face 
in  another  way,  as  by  recitals  or  otherwise, 
that  the  deed  was  sealed,  and  it  was  in  fact 
duly  sealed,  this  was  sufiSdent 

[II  Besides,  the  order  of  the  derk  for  ,the 
registration  of  the  deed  was  a  continuous  or- 
der, and  it  waa  the  duty  of  the  register  to 
act  at  any  time  till  the  deed  should  be  fully 
reccwded.    Sellen  y.  Sellers,  08  N.  0.  18,  8 


S.  E.  917,  in  which  Merrimon,  J.,  says  that 
"a  rereglstratlon  of  the  deed  was  unneces- 
sary. If  the  register  falls  at  first  to  com- 
pletely exeoute  the  order  of  registration,  it 
continues  in  force  and  is  mandatory  until  it 
is  completely  executed,  and  it  continues  to 
be  the  register's  duty  to  execute  it  until  he 
has  completely  done  so.  If  he  finds  he  has 
by  inadvertence  omitted  a  word,  a  sentence,. 
a  paragraph,  or  a  scroll  representing  a  seal,, 
we  think  he  might,  in  good  faith,  complete 
the  registration  in  these  respects.  Of  course,, 
he  could  not  have  authority  to  interpolate 
anything  that  was  not  in  the  deed,  or  other 
instrument,  at  the  time  the  probate  waa 
made." 

[9]  The  court  further  erred  in  excluding 
the  original  deed  when  offered  to  show  that 
the  certificate  was  in  fact  duly  signed  by  the 
justice  of  the  peace.  Strain  v.  Fitzgerald, 
130  N.  C.  600,  41  S.  B.  872;  Smith  v.  Lumber 
Co.,  144  N.  C.  47,  56  S.  E.  555;  Edwards  v. 
Supply  Co.,  150  N.  C.  175,  63  S.  E.  740;  Roy- 
ster  V.  Lane,  118  N.  C.  156,  24  S.  E.  796. 

The  fourth  exception  is  to  the  refusal  of 
the  court  to  permit  the  plaintiff  to  show 
that  the  locus  in  quo  was  embraced  in  the 
grant  and  in  the  deeds  above  shown.  Upon 
this  refusal  the  plaintiff  excepted  and  took 
a  nonsuit.  The  validity  of  tiid  last  excep- 
tion depends,  of  course,  upon  the  other  three. 
The  defendant  moved  to  dismiss  the  appeal 
upon  the  ground  that  the  nonsuit  was  not 
justified  in  that  state  of  the  case;  that  the 
plaintiff  should  have  gone  on  and  offered  evi- 
dence of  possession  under  the  deed.  But  a» 
his  chain  of  title  and  proof  that  his  deeds 
covered  the  locus  in  quo  had  been  rejected, 
evidence  to  show  possession  would  have  been, 
useless. 

Error. 
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(m  N.  C.  473) 

STATE  ▼,  SMITH  et  aL 

(Bapreme  Court  of  North  Carolina.     May  26, 

1911.) 

1.  LiBBL    AND    SlANDEB    ({    154*)— CRIMINAL 

Pbosbcution— Burden  of  Proof— Instruc- 
tions. • 

The  charge  on  prosecution  under  Reyisal 
1905,  §  3640,  for  slander  of  an  "innocent  wo- 
man,*' by  a  charge  of  incoutiuency,  when  con- 
sidered as  a  whole,  held  to  place  on  defendants 
the  burden  of  disproving  prosecutrix's  inno- 
cence, or  at  least  to  leave  in  doubt  and  uncer- 
tainty who  has  the  burden,  though  it  stated 
that  the  burden  of  proving  the  charge  was  on 
the  state,  where  it  also  stated  that  the  law  pre- 
sumes that  a  woman  is  of  good  character  for 
virtue  till  the  contrary  aopears,  but  that,  evi- 
dence having  been  offered  of  impeachment  of 
the  character  of  the  prosecutrix,  the  burden  was 
cast  on  the  state  to  prove  that  she  was  an  in- 
nocent woman  within  the  ponriew  of  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {{  428,  429;  Dec.  Dig.  | 
154.*1 

2.  Libel  and  Slander  {§  154*)— Slander  or 
Innocent  Woman— Burden  of  Proof. 
On  a  prosecution  under  Revisal  1905,  S 
8640,  declaring  guilty  one  who  shall  attempt,  in 
a  wanton  and  malicious  manner,  to  destroy  the 
reputation  of  an  innocent  woman  by  words 
charging  incontinency,  the  innocence  of  the 
woman  is  one  of  the  facts  essential  to  the  com- 
mission of  the  offense,  which  the  state  has  the 
burden  of  showing. 

[Ejd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  428,  429;  Dec  Dig.  § 
154.*J 

Appeal  from  Saperlor  Cburt,  Polk  Cotinty; 
Webb,  Judge. 

EUzie  Smith  <uid  another  were  convicted  of 
slander,  and  appeal.  Eeversed,  and  new  trial 
ordered. 

This  is  an  indictment  fbr  the  slander  of  an 
innocent  woman  under  Revisal,  §  3640.  The 
exceptions  are  to  the  eliarge  of  the  Judge. 
He  correctly  defined  the  term  "innocent  wo- 
man" as  used  in  the  statute,  and  then 
charged  upon  the  burden  of  proof  as  follows: 

"(1)  The  burden  of  proving  the  charge  is 
upon  the  state,  and  it  must  satisfy  you  be- 
yond a  reasonable  doubt,  and,  if  it  fails  to 
offer  evidence  which  will  establish  the  utter- 
ing of  the  slanderous  words  beyond  a  reason- 
able doubt,  the  offense  is  not  made  out,  but, 
the  defendants  having  admitted  uttering  the 
slanderous  words,  proof  of  that  fact  is  dis- 
pensed with,  and  you  will  find  that  they  were 
uttered. 

'*(2)  The  law  presumes  that  all  witnesses 
are  of  good  character  till  same  is  impeached, 
and  it  likewise  presumes  that  a  woman  is  of 
good  character  for  virtue  till  the  contrary  ap- 
pears; but  evidence  having  been  offered  in 
impeachment  of  the  character  of  the  woman. 
May  Liles,  the  court  charges  you  that  the  bur- 
den is  cast  upon  the  state  to  prove  that  she 
is  a  woman  innocent  within  the  purview  of 
the  statute,  and,  if  you  find  that  ahe  is  not 
an  Innocent  and  virtuous  woman  as  explained 
to  you  above,  then  you  will  not  convict,  but 


will  return  a  verdict  of  *not  guilty*  as  to  both 
the  defendants. 

"(3)  The  court  further  charges  you  that 
the  defendants  do  not  have  to  satisfy  you  be- 
yond a  reasonable  doubt  as  to  the  truth  of 
the  slanderous  language  used,  but  only  have 
to  offer  such  evidence  as  will  cause  you  to 
entertain  a  reasonable  doubt  as  to  their  truth, 
because,  if  you  nave  a  reasonable  doubt  as  to 
the  virtue  of  the  prosecuting  witness,  you 
cannot  convict,  and  the  court  so  charges  you. 

"(4)  The  only  question  for  you  to  deter- 
mine in  this  case  is  whether  the  statement 
of  the  defendants  that  they  both  had  had 
criminal  intercourse  with  the  prosecuting  wit- 
ness, May  Liles,  is  true,  and.  if  you  have  a 
reasonable  doubt  of  this  testimony,  then  you 
will  not  convict.  The  defendants  testify  that 
they  have  had  intercourse  with  May  Liles, 
and  she  denies  it  and  offers  evidence  of  her 
good  character.  All  this  you  will  consider, 
but,  as  stated  above,  the  only  question  in  the 
case  is  whether  these  statements  of  the  de- 
fendants are  true,  and  your  verdict  will  turn 
upon  your  finding  in  this  particular. 

'*(5)  The  statute  was  passed  to  protect  and 
preserve  the  character  of  innocent  women  as 
already  explained  to  you,  and,  before  you  can 
convict,  it  must  appear  that  the  woman  is  in- 
nocent af&d  virtuous.  The  court  has  told  you 
where  the  burden  of  proof  rests,  and  calls 
the  matter  again  to  your  attention  to  impress 
it  upon  your  minds. 

"(6)  You  will  consider  the  evidence  offered 
by  the  state  as  to  the  character  of  tiie  prose- 
cuting witness  May  Liles,  and  if  you  find  up- 
on the  evidence  and  from  the  presumptions  as 
explained  to  you  beyond  a  reasonable  doubt 
that  said  prosecuting  witness,  May  Llles,  is 
an  innocent  and  virtuous  woman,  then  you 
will  return  a  verdict  of  'guilty.'  '* 

The  Jury  returned  a  verdict  of  guilty.  The 
defendants,  after  moving  unsuccessfully  for 
a  new  trial,  appealed  from  the  Judgment  ren- 
dered upon  the  verdict. 

Attorney  General  Bickett  and  Assistant  At- 
torney General,  Geo.  L.  Jones,  for  the  State. 

WALKER,  J.  [1]  When  the  charge  of  the 
court  is  analyzed  and  its  several  parts  com- 
pared, and  after  giving  it  a  fair  and  reason- 
able construction,  as  a  whole,  which  we  are 
required  to  do  in  all  cases,  we  are  driven 
to  the  conclusion  that  the  Judge  virtually  told 
the  Jury  that  the  burden  was  on  the  defend- 
ants to  disprove  the  innocence  of  the  prose- 
cutrix. It  may  well  be  inferred  from  one  or 
two  sentences  of  the  charge  that  his  honor 
thought  the  burden  as  to  this  ingredient  of 
the  offense  was  upon  the  state,  and  this  was 
the  correct  view;  but,  when  he  said  that 
there  was  a  presumption  of  law  in  favor  of 
the  innocence  and  virtue  of  the  prosecutrix, 
until  the  contrary  appears,  he  might  as  well 
have  gone  further  and  Instructed  the  Jury, 
in  so  many  words,  that,  unless  the  defendants 
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had  satisfied  them  she  was  not  an  innocent 
woman,  the  presumption  should  prevail,  and 
they  would  find  the  fact  accordingly.  A  simi- 
lar charge  was  condemned  by  this  court  in 
State  V.  McDaniel,  84  N.  C.  803.  We  repro- 
duce the  syllabus  of  the  case:  "On  trial  of 
an  Indictment  for  slander  under  Act  1879,  c. 
156,  the  admission  of  the  defendant  that  he 
spoke  the  words  charged  does  not  shift  the 
burden  of  proof  upon  him  to  show  he  had 
not  slandered  an  innocent  wo'bdan.  Her  in- 
nocence is  a  question  for  the  jury  upon  the 
evidence,  and  no  presumption  of  her  innocence 
should  be  allowed  to  weigh  against  the  de- 
fendant*' It  will  be  seen  at  once  that  it  de- 
cides the  very  point  presented  in  this  case. 
Instead  of  placing  the  burden  by  explicit 
words  upon  the  state,  where  it  belonged,  the 
court  used  language  which  was  certainly  cal- 
culated, whether  intended  or  not,  to  impress 
the  contrary  view  upon  the  Jury.  It  could 
make  no  difference  what  the  Judge  Intended 
to  charge.  We  must  deal  with  the  charge  as 
it  is ;  for  the  Jury  cannot  see  or  understand 
his  unexpressed  Intention,  but  only  what  he 
said.  This  error  was  not  cured  by  anything 
said  afterwards,  or  by  any  previous  utterance 
of  the  Judge.  On  the  contrary,  it  was,  if  pos- 
sible, emphasized  in  one  or  two  instances. 
What  could  the  Jury  have  understood  the 
learned  judge  to  have  meant  when  he  told 
them  that  the  law  presumes  a  woman  is  in- 
nocent and  virtuous  until  the  contrary  ap- 
pears? It  could  not  be  expected  that  the 
state  would  make  it  appear  otherwise  than 
that  she  was  innocent,  or,  in  other  words,  to 
defend  the  prisoners.  Well,  then,  who  must 
make  this  appear?  Why,  of  course,  the  de- 
fendant The  court  further  charged  that  the 
case  turned  upon  the  truth  of  the  charge 
made  by  defendants,  leaving  out  of  consldera* 
tion  the  question  of  the  woman's  innocence. 
And  again  the  court  charged:  "But,  evidence 
having  been  offered  in  impeachment  of  the 
character  of  the  woman  May  Liles,  the  bur- 
den is  then  cast  upon  the  state  to  prove  her 
to  be  cm  innocent  woman."  What  does  this 
mean?  That  the  defendant  must  first  attack 
the  prosecutrix  by  evidence  showing  her  las- 
civious nature  and  guilt  of  actual  sexual  in- 
tercourse before  the  burden  of  proof  shifts  to 
the  state.  This  is  not  the  law,  as  we  under- 
stand it  to  be. 

[2]  The  burden  Is  upon  the  state  to  show 
every  fact  essential  to  the  commission  of  the 
:rime,  and  we  cannot  doubt  that  the  inno- 
cence of  the  woman  is  one  of  those  facts. 
Without  it,  to  show  that  her  virtue  and  chas- 
tity have  been  impeached  by  a  charge  of  sex- 
ual intercourse  is  not  sufficient  It  tends  to 
prove  no  criminal  offense,  and  is  proving,  we 
may  say,  but  one-half  of  the  offense,  when  the 
state  is  required  to  prove  the  whole  of, it 
In  State  v.  McDaniel,  supra,  Justice  Ruffin 
thus  clearly  explains  the  law  as  to  the  bur- 
den of  proof  in  prosecutions  of  this  kind: 


"As  we  construe  it,  the  offense  defined  con- 
sists, not  in  the  slander  of  a  woman  by  false- 
ly charging  her  with  incontinency,  but  in  the 
attempt  to  destroy  the  reputation  of  an  inno- 
cent woman  by  such  means.  ♦  ♦  •  The 
innocency,  then,  of  the  woman  who  is  the  sub- 
ject of  the  attempt,  lies  at  the  very  founda- 
tion of  the  offense,  and  constitutes  Its  most 
essential  element — ^its  very  sine  qua  non,  and 
must  of  necessity  be  distinctly  averred  in 
the  indictment  If  necessary  to  be  averred, 
then,  under  the  principle  declared  in  the 
cases  of  State  v.  Woodly,  47  N.  C.  276,  and 
State  V.  Evans,  50  N.  C.  250,  the  burden  of 
proof  devolved  upon  the  state,  even  though 
it  involved  the  necessity  of  its  proving  a  nega- 
tive." The  decision  in  that  case  was  ap- 
proved in  State  v.  MitcheU,  132  N.  O.  1033,  43 
S.  EI  938,  and  the  general  rule  is  fully  and 
ably  discussed  by  Justice  Hoke  in  State  v. 
CJonnor,  142  N.  C.  700,  55  S.  E.  787,  where  it 
is  held  that  the  burden  of  showing  the  inno- 
cence of  the  woman  is  upon  the  state.  In 
the  most  favorable  view  we  can  take  of  the 
charge  for  the  state  upon  this  appeal,  the 
Jury  were,  at  least  left  In  doubt  and  uncer- 
tainty as  to  the  burden  of  proof,  whether  It 
rested  upon  the  state  or  the  defendants.  The 
Attorney  General  admits  In  his  brief  that  in 
this  respect  the  charge  was  erroneous. 
New  trial. 

(156  N.  C.  826) 

WRIGHT  T.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  26, 

1911.) 

1.  Negligence  (J  117*)— Acwows— Pleadinq 

— CONTBIBUTORT    NEGLIGENCE. 

A  plea^  of  contribntory  negligence  is  not 
^ood  when  it  does  no  more  than  deny  the  neg- 
ligence of  the  defendant,  and  allege  that  the 
plaintiff  was  injured  by  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S§  195-197;  Dec.  Dig.  I  117.*] 

2.  Railroads  <|  344*) ^Operation  — Inju- 
ries AT  Crossing — ^flbadino  ^  Contribu- 
tory Negligence. 

Where  defendant  in  an  action  against  a 
railroad  for  injuries  received  at  a  railroad 
crossing  alleged  in  its  plea  of  contribntory  neg- 
ligence that  the  plaintiff  entered  upon  the  track 
of  the  defendant  without  looking  and  listening, 
and  that  he  recklessly  attempted  to  cross  the 
track  in  front  of  an  approaching  train,  it  was 
sufficient 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  344.*] 

3.  Trial  (§  139*)— Taking  Cabs  froic  Jury 
— Weight  and  Sufficiency  of  Evidence. 

It  is  a  preliminary  question  in  an  action 
for  the  court  to  decide  whether  as  matter  of 
law  there  is  any  legal  evidence  to  be  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  C^nt. 
Dig.  Si  332,  333,  338-341;   Dec.  Dig.  {  139.*] 

4.  Trial  (§  139*)— Taking  Case  from  Jury 
—Questions  of  Law  or  Fact— Inferences 
from  Evidence. 

The  court  in  determining  the  preliminary 
question  whether  there  is  any  legal  evidence 
to  be  submitted  to  the  jnry  should  adopt  that 
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constrnction  of  the  evidence  most  favorable  to 
the  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Gent 
Dig.  §f  33S-341;   Dec.  Dig.  §  139.*] 

5.  Railroads  (S  348*)— Operation— Injuriss 

AT  CROSSINCH-ACTION— -SUFFIOIENOT  OF  EVI- 
DENCE. 

In  an  action  against  a  railroad  for  inju- 
ries at  a  crossing  alleged  to  have  been  caused 
by  defendant's  negligence,  evidence  for  plain- 
tiff held  sufficient  to  show  his  contributory  neg- 
ligence. 

[Ed.  Note.—For  other  cases,  see  Railroads, 
Dec.  Dig.  I  348.*] 

6.  Trial  (§  165*)— Taking  Case  from  Jury- 
Motion  FOB  Nonsuit— PiiEA  of  Contbibu- 

TOHT  NeOUGBNCE. 

On  a  motion  to  nonsuit,  the  defendant  maj 
avail  itself  of  the  plea  of  contributory  negli- 
gence, if  it  is  disclosed  by  the  evidence  of  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  t§  373,  374 ;  Dec  Dig.  {  165.*] 

Appeal  from  Superior  Court,  Buncombe 
County;   Counclll,  Judge. 

Action  by  Wm.  M.  Wright  against  the 
Southern  Railway  Company.  Judgment  of 
nonsuit,  and  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  Injury,  on  the  ground  of  negligence. 

The  defendant  denies  that  it  was  negli- 
gent, and  among  other  things  alleges:  '*Tbat 
the  plaintiff's  Injuries  were  caused  by  his 
own  negligence  and  want  of  due  care  in  at- 
tempting to  drive  across  defendant's  railroad 
at  its  crossing,  without  looking  or  listening 
for  defendant's  approaching  train,  as  it  was 
his  duty  to  do  for  his  own  safety.  The  de- 
fendant says  that  the  plaintiff  did  not  look 
or  listen  for  the  approach  of  defendant's  en- 
gine or  train,  as  it  was  his  duty  under  the 
circumstances  to  do,  and  that  he  could,  had 
he  looked  and  listened,  have  seen  and  heard 
the  approach  of  defendant's  engine  in  time 
to  have  placed  himself  out  of  danger;  in 
fact,  the  defendant  alleges  that  it  did  blow 
its  whistle  at  the  usual  place  for  blowing 
for  said  crossing,  about  300  yards  from  said 
crossing,  while  approaching  the  same,  and 
that  the  plaintiff,  as  well  as  other  persons, 
heard  the  same,  and  instead  of  remaining  in 
a  place  of  safety  until  after  defendant's  en- 
gine would  pass  said  crossing,  as  It  was  his 
duty  to  do,  he  carelessly,  recklessly,  and  neg- 
ligently, without  due  care  for  his  own  safe- 
ty, violently  whipped  his  horse,  driving  him 
and  the  buggy  drawn  by  said  horse  across  de- 
fendant's railroad  track  in  front  of  defend- 
ant's approaching  engine  to  a  place  of  safe- 
ty beyond,  after  which  he  recklessly  and 
carelessly  so  drove  said  horse  that  said  bug- 
gy in  which  the  plaiiltiff  was  driving,  at  a 
distance  of  about  36  feet  from  the  defend- 
ant's said  railway  and  the  crossing,  struck 
a  post,  Injuring  said  buggy  and  throwing 
the  plaintiff  therefrom,  injuring  the  plaintiff 
thereby,  without  any  fault  or  negligence  on 
the  part  of  the  defendant  or  its  employ te. 
who  were  running  said  engine  very  slowly, 


not  exceeding  12  miles  an  hour.  Its  engineer 
and  fireman  all  the  while  fully  complying 
with  their  duty  by  keeping  a  constant  look- 
out ahead,  and  who  did,  as  soon  as  the  plain- 
tiff approached  said  railroad  track  or  cross- 
ing near  enough  to  become  dangerous,  apply 
the  emergency  brake  and  all  the  other  appli- 
ances at  hand  and  stopped  said  engine  be- 
fore reaching  said  crossing,  or  just  as  it 
reached  the  same,  without  striking  said  horse 
and  buggy  of  the  plaintiff  or  the  plaintiff 
himself.  Had  the  plaintiff  looked  or  listen- 
ed before  attempting  to  drive  across  said 
crossing,  as  it  was  his  duty  to  do,  he  could 
have  seen  and  heard  said  east-bound  engine 
In  ample  time  to  have  avoided  the  accident, 
but,  in  total  disregard  of  his  own  duty,  he 
carelessly  and  negligently  attempted  to  drive 
his  horse  and  buggy  across  defendant's  rail- 
road at  said  crossing,  and  in  doing  so  struck 
his  horse  violently  with  the  whip,  thereby 
frightening  him  and  causing  him  to  run 
against  the  said  post,  injuring  the  plaintiff, 
if  he  was  Injured  at  all." 

The  plaintiff  Introduced  a  rule  of  the  de- 
fendant, which  reads:  ^'Passenger  trains  in 
the  same  direction  must  keep  at  least  ten 
minutes  apart;  freight  trains  fifteen  min- 
utes apart,  except  when  closing  up  at  sta- 
tions or  at  meeting  or  crossing  points,  except 
where  block  signals  are  used." 

The  following  is  the  statement  of  facts 
and  the  evidence,  taken  from  the  brief  of  the 
plaintiff:  "The  defendant  admits  that  on  th^ 
6th  day  of  September,  1909,  the  plaintiff  was 
injured  In  attempting  to  cross  its  track  with 
his  bu^gy,  that  plaintiff's  horse  became 
frightened  by  an  approaching  train,  and 
plaintiff  was  thrown  out  against  a  post  and 
injured.  The  plaintiff  testified  in  his  own  be- 
half that  on  September  6,  1909,  he  was  go- 
ing towards  Canton  and  had  just  passed  a 
little  branch  and  a  freight  train  hove  In 
sight  coming  from  Canton ;  that  he  drove  on, 
his  mare  in  a  slow  trot,  kind  of  cantering 
along.  He  did  not  see  anything  to  stop  for, 
as  the  train  had  just  passed.  He  thought 
everything  was  clear,  and,  when  he  got  to 
the  railroad  crossing,  Hall,  the  man  in  the 
buggy  with  him,  said:  There  is  another 
train  coming  up  there.'  And  plaintiff  said: 
•It  is  that  train  down  there.'  And  Hall  jump- 
ed out  of  the  buggy  right  at  the  track,  and 
said:  'Whip  up  your  mare,  or  you  will  be 
caught'  And  plaintiff  turned  his  head  and 
looked  up  the  track  and  the  train  was  about 
40  or  60  feet  from  him,  coming  backwards 
down  the  track,  and  he  struck  his  mare, 
and  the  smoke  and  steam  coming  out  scared 
the  mare,  and  she  threw  him  against  the 
signpost  and  injured  him.  Just  before  com- 
ing to  the  crossing  where  he  was  injured,  he 
saw  a  freight  train  go  beyond  the  crossing 
150  yards  and  stop,  and  this  led  him  to  be- 
lieve there  was  nothing  else  behind.  He  was 
pretty  close  to  the  railroad,  and  did  not  hur- 
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ry,  let  his  mare  go,  did  not  hurry  her,  but 
just  as  he  got  to  the  track  the  man  that  was 
In  the  buggy  with  him  (had  not  quite  got  to 
the  track,  maybe  16  or  17  feet  from  It)  said: 
'I  belleTe  I  hear  another  train.'  Plaintiff  did 
not  stop,  and  he  jumped  out  of  the  buggy  at 
the  railroad,  and,  when  he  jumped  out  and 
said,  'Whip  up  your  mare  or  you'll  get 
caught,'  plaintiff  turned  his  head  and  saw 
the  train  was  coming  two  or  three  rail 
lengths  from  him  and  whipped  his  mare,  and 
just  then  the  steam  came  out,  causing  the 
mare  to  shy  to  the  left.  Between  the  little 
branch  and  the  crossing  is  over  100  yards. 
It  is  150  to  the  place.  It  would  take  two  or 
three  minutes  to  go  from  the  little  branch  to 
the  crossing;  could  walk  It  in  two  or  three 
minutes  or  less  time.  It  w^s  just  all  right 
now.'  Plaintiff  could  see  nothing  till  he  got 
on  the  track,  when  right  at  the  railroad 
could  not  see  100  feet,  could  see  about  two 
or  three  rail  lengths — ^no  top  on  the  buggy; 
it  was  open ;  no  curtains.  The  embankment 
at  the  crossing  comes  right  down  to  it.  Just 
before  getting  to  the  railroad  that  hill  makes 
off  and  makes  a  kind  of  bend." 

Hall  testified:  "We  crossed  the  branch, 
and,  after  we  crossed  it,  there  was  a  freight 
train  coming  down  from  Canton,  and,  after 
coming  on  past  us,  it  stopped  over  the  tres- 
tle, and  we  drove  on  to  the  next  crossing, 
and  there  was  a  very  high  bank  there  that 
you  can't  see  up  the  railroad  any,  and,  just 
before  we  got  to  the  crossing,  I  thought  I 
heard  a  train  blow  and  said,  'I  believe  there 
is  a  train  coming';  and,  as  I  said  that,  I 
put  my  hand  on  the  side  of  the  buggy  and 
jumped,  and  when  I  turned  my  face,  his 
mare's  foot  was  on  the  track  and  buggy  very 
close,  and  I  hollered  to  him  to  whip  the 
mare,  and  he  crossed  the  track,  and  I  saw 
he  was  going  to  hit  the  signpost,  and  I  saw 
him  hit  the  signpost  and  make  a  summer- 
sault. The  distance  from  the  little  branch  to 
the  railroad  crossing  is  148  yards.  I  walked 
It  in  1%  minutes." 

Thomas  Wright  testified  that  he  was  with- 
in 150  or  175  yards  of  plaintiff  when  the  ac- 
cident occurred,  that  he  did  not  hear  any 
bell  ring  or  whistle  blow,  thought  he  could 
have  heard. 

There  was  a  judgment  of  nonsuit,  from 
which  the  plaintiff  appealed. 

Jas.  H.  Merrimon,  and  Bourne^  Parker  ft 
Morrison  for  appellant  Moore  ft  Rollins 
and  W.  B.  Rodman,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  true,  as  contended  by  the 
learned  counsel  for  the  plaintiff,  that  the  dOr 
fendant  must  plead  contributory  negligence, 
and  that  the  plea  is  not  good  when  it  does 
no  more  than  deny  the  negligence  of  the  de- 
fendant, and  allege  that  the  plaintiff  was  in- 
jured by  his  own  negligence.    Revlsal  1905,  { 


483;  Cogdell  y.  RaOroad,  132  N.  C,  855,  44 
S.  E.  618. 

[2]  The  defendant,  as  appears  from  the  an- 
swer, has  done  more  than  this,  and  we  think 
it  is  entitled  to  avail  itself  of  the  defense. 
It  has  alleged  that  the  plaintiff  entered  upon 
the  track  of  the  defendant  without  looking 
and  listening,  and  that  he  recklessly  attempt- 
ed to  cross  the  track  in  front  of  an  approach- 
ing train. 

[3]  We  also  concur  in  the  interesting  and 
able  discussion  of  the  relative  functions  of 
the  judge  and  Jury,  and  of  the  importance 
of  preventing  encroachment  by  one  on  the 
powers  of  the  other,  but  we  must  recognize 
the  principle,  firmly  established,  that  the 
judge  must  decide  as  matter  of  law  the  pre- 
liminary question  whether  there  is  any  legal 
evidence  to  be  submitted  to  the  jury. 

[4]  In  the  determination  of  this  question, 
caution  should  be  observed,  and  the  construc- 
tion of  the  evidence  most  favorable  to  the 
plaintiff  should  be  adopted. 

[6]  Ck>nsidering  the  evidence  in  this  light, 
we  must  sustain  the  ruling  of  the  judge,  as 
it  appears  clear  to  us  that  the  plaintiff  was 
guilty  of  contributory  negligence  on  his  own 
evidence. 

[•]  There  was  much  controversy  at  one 
time  as  to  the  right  of  the  defendant  to  avaU 
Itself  of  the  plea  of  contributory  negligence 
on  a  motion  to  nonsuit,  but  It  is  now  the  ac- 
cepted doctrine  with  us  that  it  can  do  so,  if 
it  is  disclosed  by  the  evidence  of  the  plain- 
tiff. If  the  plaintiff  entered  on  the  track 
without  looking  and  listening,  or  if  he  looked 
and  listened  and  attempted  to  drive  in  front 
of  the  train.  In  either  case  he  would  be 
guilty  of  contributory  negligence.  He  says 
that,  when  he  was  16  or  17  feet  from  the 
track,  Hall,  who  was  in  the  buggy  with 
him,  told  him  he  heard  another  train  and 
jumped  out  and  told  him  to  whip  up  or  he 
would  be  caught;  that  he  turned  and  saw 
the  train  two  or  three  rail  lengths  from  him ; 
and  that  he  whipped  his  mare  to  force  her 
across.  It  is  true  he  was  not  injured  on  the 
crossing,  but  he  would  not  have  been  injur- 
ed at  all  if  he  had  not  negligently  placed 
himself  in  a  position  of  danger. 

The  citation  of  authority  is  needless,  as 
there  is  no  controversy  between  the  plain- 
tiff and  the  defendant  as  to  what  the  law  Is* 
but  as  to  its  application* 

Affirmed. 


(166  N.  a  S4D 

STEWART  T.  STEWART. 

(Supreme  Court  of  North  (Carolina.     May  26w 

1911.) 

L  EviDBNOK  (I  474*)— Opinions— Testamkit* 
TABT  Capacity. 

In  a  will  contest,  a  statement  of  a  witness 
who  had  known  testator  for  25  years,  and  who 
had  bad  numeroas  business  transactions  with 
him,   the  last  about  three  months  before  hia 
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death,  that  he  retained  his  mental  faculties  to 
the  last,  was  competent. 

[Ed.    Note.— For  other   cases,    see    Evidence, 
Gent  Dig.  §  2199;  Dec  Dig.  §  474.*] 

2.  Witnesses  ({  372*)— Impeachment— Gboss- 
Examination. 

In  a  will  contest,  it  was  competent  to  ask 
a  wttness  on  cross-examination  if  he  had  not 
gone  to  the  home  of  testator  and  removed  some 
of  its  contents  to  the  house  of  the  caveator  to 
impeach  the  witnett,  and  to  show  his  feelings  in 
the  case. 

[E]d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  n  1192-1199;   Dec.  Dig.  i  372.*] 

3.  Wiixs  (S  164*)— Pbobatb— Evidence— Ad- 

MISSIBILITT. 

The  question  was  competent  to  show  the 
state  of  feelinp:  between  testator  and  the  cavea- 
tor, a  son,  which  might  have  influenced  testator 
in  the  disposition  of  his  property. 

[E>d.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  406;   Dec  Dig.  S  164.*] 

4.  Evidence  (|    472*)  —  Conclusion  —  Wit- 
nesses. 

In  a  will  contest,  a  question  asked  a  wit- 
ness as  to  what  influence  testator's  wife  seemed 
to  exert  over  him  was  improper  as  calling  for 
a  conclusion  of  the  witness  on  a  question  which 
was  for  the  jury  on  the  facts  proved. 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Ont.  Dig.  SS  2186-2196 ;  Dec.  Dig.  I  472.*] 

6.  E>riDENCE  (§  474*)— Opinions  —  Testamen- 
tabt  Capacity- knowledge  of  Witness. 
The  condition  of  testator's  mind  may  be 
shown  by  any  one  having  an  opportunity  for 
observation,  subject  to  cross-examination  to  test 
the  value  of  the  opinion  expressed  by  the  wit- 


[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2199;    Dec  Dig.  (  474.*] 

Appeal  from  Superior  Courts  Macon  Coun- 
ty; Ferguson,  Judge. 

Proceedings  by  Henry  Stewart  to  contest 
tbe  probate  of  a  will  propounded  by  Cassie 
Stewart.  From  a  Judgment  probating  the 
win,  the  caveator  appeals.    Aflarmed. 

B.  D.  Siak,  Robertson  &  Benbow,  A.  M. 
Fry,  and  O.  L.  Jones>  for  appellant  A.  W. 
Horn  and  J.  Frank  Bay,  for  appellee. 

CLARK,  C.  J.  This  Is  an  Issue  of  devlsavit 
Tel  non. 

[1]  Tlie  caveator  is  the  son  by  the  first 
marriage.  The  propounder  is  the  second  wife 
and  the  chi^  beneficiary  under  the  will. 
Dobson,  a  witness  for  the  propounder,  certi- 
fied that  he  had  been  acquainted  with  the 
testator  for  25  years;  was  at  one  time  his 
neighbor  for  7  years;  had  numerous  transac- 
tions with  him,  mostly  in  land  deals,  the  last 
being  about  three  months  before  his  death; 
bad  seen  him  frequently,  had  never  detected 
anything  wrong  with  his  mind,  was  acquaint- 
ed with  his  handwriting;  that  his  mental  con- 
dition was  good  so  far  as  he  knew«  and  *that 
he  still  retained  his  mental  faculties  to  the 
last"  The  caveator  excepted  to  the  last  ex- 
pression, but  we  think  it  competent  Smith 
▼.  Smith,  117  N.  C.  326,  23  S.  E.  270. 

The  exceptions  as  to  the  Identification  of 
tbe  will  were  properly  withdrawn  In  this 
€oart 


'  [2,  8]  As  to  exception  7,  it  was  competent 
upon  cross-examination  to  ask  the  witness 
Webb  if  he  had  not  gone  to  the  home  of  the 
testator  and  removed  some  of  its  contents  to 
the  house  of  the  caveator.  This  was  compe- 
tent to  Impeach  the  witness,  and  tended  to 
show  his  feelings  in  the  case  and  a  state  of 
feeling  between  the  father  and  son  which 
might  have  Infiuenced  the  testator  In  the  dis- 
posal of  his  property.  The  caveator  Intro- 
duced the  deposition  of  Mrs.  Durgln,  and  the 
court  refused  to  permit  the  following  ques- 
tion and  answer:  "Q.  What  infiuence  did 
Cassie  iStewart  seem  to  exert  over  Henry 
Stewart,  8r.?  A.  She  certainly  seemed  to  do 
most  of  the  talking,  and  he  seemed  to  be  un- 
der her  thumb  a  good  deal"  The  question 
was  excluded  upon  the  ground  that  It  was 
leading. 

[4]  We  also  think  that  it  was  incompetent 
as  the  expression  of  a  conclusion  which  it 
was  the  province  of  the  Jury  to  draw  upon 
facts  placed  before  them.  Smith  v.  Smith, 
117  N.  C.  326,  23  S.  B.  270. 

[S]  The  condition  of  the  testator-s  mind 
was  a  matter  as  to  which  any  one  having  op- 
portunity for  observation  can  testify,  subject 
to  cross-examination  to  test  the  value  of  the 
opinion  expressed  by  the  witness  (Clary  v. 
Clary,  24  N.  C.  78),  but  whether  there  was 
undue  infiuence  is  a  question  for  the  Jury  to 
decide  from  the  facts  and  circumstances  plac- 
ed in  evidence.  Lewis  v.  Mason,  100  Mass. 
168,  though  relied  upon  by  the  appellant,  sus- 
tains this  view.  There  it  was  held  proper  to 
show  that  the  person  charged  with  the  exer- 
cise of  undue  Infiuence  commanded  the  tes- 
tator in  an  angry  voice  to  ''shut  up,"  and 
that  testator  obeyed  him.  This  was  a  fact, 
tending  to  show  that  such  person  had  power 
and  inclination  to  exert  a  controlling  Influ- 
ence over  the  testator,  and  was  competent 
for  the  Jury  to  consider.  But  it  would  not 
have  been  competent  for  the  witness  in  that 
case,  or  in  this,  to  testify  that  such  person 
had  a  controlling  Influence  over  the  testator. 

The  other  exceptions  do  not  require  dlscoa- 
slon. 

We  find  no  error. 


(2J»  N.  a  844) 

LANNING  V.  WESTERN  tTNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     May  26, 

1011.) 

Teleobaphs  and  Telephones  (S  66*)— Mss- 
SAOBs  — Delay  in  Dblivebt  —  Burden  of 
Pboop. 

In  an  action  for  delay  in  delivering  a  tele- 

fram,  it  was  error  to  refuse  a  charge  that  the 
urden  was  on  plaintiff  to  show  the  negligence 
alleged,  and  that  it  was  the  proximate  cause  of 
the  injury. 

[Ed.  Note.~For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  61-63;  Dec  Dig. 
I  66.*] 
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ikppeal  from  Superior  Court,  Swain  Coun- 
ty; Ferguson,  Judge. 

Action  by  C.  N.  Lanning  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

6^.  H.  Fearons  and  A.  S.  Barnard,  for 
appellant 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  mental  anguish  suffered 
by  reason  of  the  negligent  failure  of  the  de- 
fendant to  transmit  and  deliver  to  the  plain- 
tiff a  telegram  sent  by  his  father,  who  lived 
near  Ashevllle,  N.  C,  to  Bryson  City,  N.  C, 
near  which  place  the  plaintiff  lived.  The 
message  was  delivered  to  the  defendant  for 
transmission  on  Sunday,  March  15,  1908,  aft- 
er office  hours  of  defendant  at  Bryson  City, 
and  for  that  reason  was  not  forwarded  on 
Sunday,  but  the  operator  at  Ashevllle,  the 
next  morning  at  5  minutes  after  8  o'clock, 
when  his  office  was  opened,  called  up  the 
operator  at  Bryson  City,  whose  office  should 
also  have  been  open,  but  failed  to  get  any 
response  until  at  8:28  o'clock.  The  message 
was  received  at  Bryson  City  at  8.30  o'clock, 
and  prepared  for  delivery.  It  was  handed  to 
the  messenger,  who  carried  it  to  plaintifTs 
house.  He  was  not  at  home,  but  In  the  field, 
about  one  quarter  of  a  mile  away.  The  mes- 
sage was  delivered  to  him  there,  but  not  in 
time,  as  he  contended,  to  catch  the  train  at 
Governor's  Island,  the  nearest  station,  and 
about  one  mile  from  his  residence.  The  de- 
fendant contended  that  he  had  sufficient  time, 
after  the  delivery  of  the  message^  to  take 
the  next  train  for  Ashevllle  at  that  station. 
The  messenger  went  to  the  station  and  wait- 
ed there  10  minutes  for  the  train,  which  ar- 
rived on  schedule  time.  The  message  an- 
nounced the  sudden  and  serious  Illness  of 
the  plaintiff's  mother,  and  plalntlflT  alleged 
that  he  was  delayed  In  reaching  his  mother's 
bedside  nearly  a  day.  We  need  not  state  any 
more  of  the  facts,  as  our  decision  turns  upon 
the  refusal  of  the  court  to  Instruct  the  Jury, 
as  requested  by  the  defendant,  that  the  bur- 
den was  upon  the  plaintiff  to  show  the  alleg- 
ed negligence,  and  that  It  was  the  proximate 
cause  of  his  injury.  After  a  careful  reading 
of  the  Instructions  of  the  court,  we  have  been 
unable  to  find  any  response  to  this  prayer. 
The  defendant  was  entitled  to  the  Instruc- 
tion. Hauser  v.  Telegraph  Co.,  150  N.  C.  557, 
64  S.  E.  503;  Shepard  v.  Telegraph  Co.,  143 
N.  C.  244,  55  S.  E.  704,  118  Am.  St  Rep. 
796;  Loyd  v.  Loyd,  118  N.  C  186,  18  S.  B. 
200;  Hocutt  ▼.  Telegraph  Co.,  147  N.  C.  186, 
60  8.  R  980.  The  refusal  to  give  the  instruc- 
tion was  perhaps  inadvertent,  but  It  never- 
theless requires  that  a  new  trial  be  ordered. 
It  is  not  necessary  to  consider  the  other  ex- 
ceptions. 

New  trlaL 


066  N.  a  8M> 

SIRCEY  V.  HANS  REES  SONS. 

(Supreme  Court  of  North  Carolina.     May  24, 

1911.) 

1.  Judgment  (8  113*)— Default  Judgment- 
Right  TO  Enter. 

Where  the  court  makes  a  general  order  ex- 
tending the  time  to  file  answers  due  at  the  term 
of  court  for  30  days  after  final  adjournment 
it  is  error  to  render  a  default  judgment  without 
notice. 

[£2d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  207;    Dec.  Dig.  j  113.*] 

2.  Judgment  (|  143*)— Default  Judgment-* 
Right  to  Open- Excusable  Neglect. 

Where  a  default  judgment  was  entered 
without  announcement  in  0])en  court,  or  with- 
out notice  to  defendant,  or  its  counsel  who  re- 
lied on  the  order  extending  the  time  to  file  an- 
swers due  at  the  term  of  court  for  30  days 
after  final  adjournment,  and  who,  present  m 
court  at  the  time,  did  not  Icnow  of  the  rendi- 
tion of  the  judgment,  and  was  not  called  on 
to  take  notice  of  it,  the  neglect  of  defendant,  if 
any,  was  excusable,  justifym^  the  setting  aside 
of  the  judgment  on  presenting  a  meritorious 
defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  269-291;  Dec.  Dig.  {  143.*] 

3.  Judgment  (|  145*)— Default  Judgment- 
Right  TO  Open— MEBiTOBious  Defense. 

A  plea  of  release  is  a  meritorious  defense^ 
justifying  the  setting  aside  of  a  default  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Judgment^ 
Cent  Dig.  Si  292-295;   Dec.  Dig.  i  145.*] 

4.  Release    (§    29*)  —  Opebation  —  Joinv 
Wbongdoebs. 

Where  a  serrant  was  injured  through  th« 
joint  negligence  of  the  master  and  a  stranger, 
a  valid  release  given  to  the  master  bars  an 
action  against  the  stranger  for  the  injury,  un- 
der the  rule  that  a  release  of  one  tort-feasor 
discharges  the  other,  though  the  tort  of  the 
master  grew  out  of  contract 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  H  64r-70 ;   Dec.  Dig.  |  29.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Coundll,  Judge. 

Action  by  W.  R.  Sircey  against  the  Hans 
Rees  Sons.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Fortune  &  Roberts  and  Chas.  B.  Jones,  for 
appellant     Bourne^  Parker  &  Morrison,  for 

appellee. 

WALKER,  J.  This  action  was  brought  to^ 
recover  damages  for  an  injury  received  by- 
plaintiff,  who  was  employed  by  the  Southern 
Railway  Company  as  a  switchman,  while 
moving  a  car  of  coal  along  a  side  trade  laid 
on  defendant's  premises  for  its  accommoda- 
tion. The  particular  allegation  is  that  the 
plaintiff  was  required  to  mount  the  car  while 
in  motion,  in  order  to  x>erform  his  duties, 
and  that  in  doing  so  he  was  caught  between 
the  side  of  the  moving  car  and  a  pile  of  tan 
bark  which  had  been  placed  so  near  the  track 
as  to  endanger  the  employes  of  the  railway 
company  when  moving  cars  on  the  siding. 
Plaintiff  did  not  know  the  bark  was  there 
at  the  time  he  was  hurt  He  alleges  that 
he  was  injured  by  the  negligence  of  the  de- 
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fendant,  though  the  facts  stated  In  the  com- 
plaint are  also  sufficient  to  show  a  case  of 
n^ligence  against  the  railway  company  as 
well,  or,  in  other  words,  that  the  injury  re- 
sulted from  the  joint  negligence  of  the  two 
companies. 

[1]  It  appears  that  at  February  Term,  1909, 
which  was  the  return  term,  judgment  by  de- 
fault and  inquiry  was  entered,  but  after  an 
order  had  been  made  extending  the  time  to 
file  answers  due  at  that  term  for  80  days 
after  the  final  adjournment  of  the  court 
The  judgment  was  handed  to  the  judge  and 
signed  by  him  without  any  notice  to  defend- 
ant or  its  counsel  of  the  same,  and  the  lat- 
ter relied  upon  the  order  of  the  court  ex- 
tiding  the  time  for  filing  answers,  and 
therefore  made  no  Inquiry  as  to  the  order, 
as  they  were  ignorant  that  one  had  been 
made.  Defendant's  counsel,  as  soon  as  they 
were  notified  of  the  judgment,  moved  to  set 
it  aside,  upon  the  ground  that  the  court  had 
no  power  to  make  it  without  notice  to  de- 
fendant ;  and,  secondly,  because  of  excusable 
neglect  The  judge  set  aside  the  judgment, 
and  we  think  very  properly.  It  should  not 
have  been  applied  for  or  entered  without  no- 
tice. It  was  competent  for  the  court  to  have 
excepted  this  or  any  other  case  from  the 
general  order,  but,  having  made  a  general 
order,  counsel  could  not  be  expected  to  antici- 
pate that  it  would  be  violated  in  this  way,  or 
that  judgment  would  be  entered  without  no- 
tlve  to  them. 

[2]  The  rendition  of  the  judgment  was  not 
even  announced  in  open  court,  but  the  judg- 
ment was  merely  delivered  to  the  judge  and 
signed  by  him.  Galling  out  the  defendant, 
when  liis  counsel  did  not  hear  the  call,  is 
not  sufficient  to  withdraw  the  protection  of 
the  law  from  him.  Such  a  thing  was  not 
looked  for.  One  of  defendant's  counsel  was 
in  court,  but  did  not  know  of  the  judgment, 
and  was  not  called  upon  to  take  notice  of 
it  under  the  circumstances.  If  there  was 
any  neglect  at  all,  and  we  think  there  was 
not,  it  was  certainly  excusable.  Branch  v. 
Walker,  92  N.  C.  87;  Oriel  v.  Vernon,  65 
N.  0.  76  (Anno.  Ed.  and  cases  cited) ;  Long 
▼.  CJole,  74  N.  C.  267;  Wynne  v.  Prairie,  86 
K  O.  73 ;  Taylor  v.  Pope,  106  N.  O.  267,  11 
S.  E.  257,  19  Am.  St  Bep.  530 ;  Clark's  Code 
(3d  Ed.)  I  274,  and  note,  especially  page  812 
et  seq.  We  are  satisfied  the  judge  would  not 
have  signed  the  judgment  had  he  known  the 
fkcts.  The  defendant  had  a  meritorious  de- 
fense, because  he  defeated  the  plaintiff  in 
the  trial  of  the  case.  This  is  a  very  fair 
test  of  a  good  defense.  Oases  cited  by  plain- 
tUTs  counsel  are  not  in  point  In  all  of  them 
the  facts  were  different 

[3]  We  cannot  agree  with  the  learned  coun- 
sel that  the  plea  of  a  release  is  technical, 
and  does  not  present  a  meritorious  defense. 
Plaintiff  thereby  acknowledged  full  satisfac- 
tion of  his  claim,  and  he  is  entitled  to  have 
no  more.  Nor  can  we  assent  to  the  sugges- 
tion that  a  plaintiff  should  be  allowed  two 


satisfactions  for  one  and  the  same  demand. 
Such  a  doctrine  would  shock  the  moral 
sense  and  violate  a  cardinal  maxim  of  the 
law,  if  not  the  defendant's  constitutional 
right  Plaintiff  excepted  to  the  order  set- 
ting aside  the  judgment  by  default,  and  ap- 
pealed from  the  final  judgment  dismissing 
the  action.  We  have  treated  the  case  as  if 
he  had  preserved  his  exception,  and  it  is  not 
necessary  to  decide  whether  he  should  have 
appealed  at  once  from  the  order  of  vacation. 
At  the  trial  the  defendant  relied  on  a  re- 
lease given  by  the  plaintiff  to  the  Southern 
Bailway  Company.  The  execution  and  validi- 
ty of  the  release  were  admitted,  and  there- 
upon the  court  on  motion  of  the  defendant, 
dismissed  the  action  and  plaintiff  appealed. 

[4]  There  was  no  error  in  the  judgment 
With  reference  to  the  plaintiff,  the  defendant 
and  the  railway  company  were  joint  tort- 
feasors, and,  besides,  the  evidence  shows  that 
they  jointly  participated  in  the  wrong  and 
were  co-delinquents.  Even  if  the  tort  of 
the  railway  company  was  one  growing  out  of 
contract  for  the  plaintiff's  services,  the  rule 
that  the  release  of  one  tort-feasor  will  dis- 
charge the  other  will  nevertheless  apply. 
Whether  the  plaintiff  had  sued  in  tort  or 
had  waived  the  tort  and  sued  on  the  con- 
tract, if  he  could  do  so,  can  make  no  dif- 
ference. He  has  received  what  he  regarded 
as  full  compensation  for  his  injury,  and  the 
law  will  not  give  him  more  than  he  said  was 
enough,  whatever  may  be  the  technical  form 
of  the  action  he  might  have  brought  against 
the  railway  company.  Hale  on  Torts,  pp. 
195, 196;  Eastman  v.  Grant,  34  Vt  387. 

We  have  had  occasion  to  consider  this  rule 
as  to  the  effect  of  a  release  at  the  present 
term.  Howard  v.  Plumbing  C6.,  70  S.  B. 
285;  Gregg  v.  Wilmington,  70  S.  B.  1070. 
It  is  true  that  in  the  case  last  cited  the  re- 
lease was  alleged  to  have  been  given  by  the 
plaintiff  to  Wolvin,  who  as  between  himself 
and  the  city  was  primarily  liable,  but  in 
the  former  case  Justice  Brown  says:  "As- 
suming that  this  defendant  is  jointly  liable 
with  Ayers  to  the  plaintiff,  she  has  released 
Ayers  for  a  valuable  consideration  paid  to 
her  by  him,  and  that  releases  this  defendant 
She  cannot  be  allowed  to  recover  two  com- 
pensations for  the  one  injury.  If  she  re- 
covers of  one,  she  cannot  recover  of  the 
other.  It  is  immaterial,  so  far  as  plaintiff  is 
concerned,  to  consider  which  joint  tort-feasor 
is  primarily  liable.  The  question  of  primary 
and  secondary  liability  is  for  the  offending 
parties  to  adjust  between  themselves.  The 
injured  party  has  his  remedy  against  either< 
Dillon  V.  Raleigh,  124  N.  C.  188,  82  S.  B. 
548;  Buswell  on  Personal  Injuries,  {  190. 
It  is  well  settled  that  a  release  of  one  or 
more  joint  tort-feasors,  executed  in  satisfac- 
tion for  an  injury,  is  a  discharge  of  them  all 
on  the  ground  that  the  party  can  have  but 
one  satisfaction  for  his  injury.  24  Am.  & 
Eng.  E2nc.  of  Law,  306,  where  cases  from 
nearly  all  the  American  courts  are  collected. 
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Brown  v.  liOnlsburg,  126  N.  0.  701,  36  S.  B. 
166,  78  Am.  St.  Rep.  677;  Burns  v.  Womble, 
131  N.  O.  173,  ^  S.  B.  573."  For  a  general 
discussion  of  the  liability  of  tort-feasors,  see 
Raleigh  ▼.  Railroad,  129  N.  C.  265,  40  S.  E. 
2,  and  Lexington  ▼«  Indemnity  Co.,  71  S.  B. 
214,  at  this  term.  Judge  Cooley,  in  his 
treatise  on  Torts,  relying  on  many  English 
tnd  American  authorities,  thus  states  the 
rule:  **It  is  to  be  observed  in  resx>ect  to  the 
point  above  considered,  where  the  bar  ac- 
crues in  favor  of  some  of  the  wrongdoers  by 
reason  of  what  has  been  received  from  or 
done  in  respect  to  one  or  more  others,  that 
the  bar  arises,  not  from  any  particular  form 
that  the  proceeding  assumes,  but  from  the 
fact  that  the  injured  party  has  actually  re- 
ceived satisfaction,  or  what  in  law  is  deem- 
ed the  equivalent.  Therefore,  if  he  accepts 
the  satisfaction  voluntarily  made  by  one,  that 
is  a  bar  to  all.  And  so  a  release  of  one  re- 
leases all,  although  the  release  expressly  stip- 
ulates that  the  other  defendants  shall  not 
be  released.  And  this  rule  is  held  to  apply, 
even  though  the  one  released  was  not  in 
fact  liable.  It  does  not  lie  in  the  mouth 
of  such  a  plaintiff  to  say  that  he  had  no 
cause  of  action  against  one  who  paid  him  for 
his  injuries,  for  the  law  presumes  that  the 
one  who  paid  committed  the  trespass  and 
occasioned  the  whole  Injury.**  1  Cooley  on 
torts  (3d  Ed.)  p.  234  et  seq.  While  separate 
suits  may  be  brought  against  the  wrongdoers, 
the  plaintiff  haviiig  the  right  of  election  as 
to  whether  he  will  sue  them  separately  or 
Jointly,  the  liability  being  Joint  and  several, 
and  while  there  may  be  recovery  against 
each,  there  can  be  but  one  satisfaction.  It 
is  immaterial  whether  the  satisfaction  is  ob- 
tained by  judgment  and  final  process  in 
execution  of  it  or  by  amicable  adjustment 
without  any  litigation  of  the  claim  fbr  dam- 
ages. The  essential  thing  is  satisfaction. 
Hale  on  Torts,  195.  The  wronged  party  may 
elect  whom  he  will  sue  or  de  melioribus 
damhis,  but  the  full  payment  of  one  judg- 
ment satisfies  the  cause  of  action,  for  it  is 
the  same  cause  against  all  the  tort-feasors, 
so  far  as  he  is  concerned.  Hale  on  Torts, 
p.  192;  Babcock  v.  Pioneer  Iron  Works  (C. 
O.)  84  Fed.  338.  Coke  (section  876)  thus 
states  the  principle,  as  laid  down  by  Little- 
ton, in  his  quaint  language:  "Also  if  two 
men  doe  trespasse  to  another,  who  releases 
to  one  of  them  by  his  deeds  all  actions  per- 
sonalis, and  notwithstanding  sueth  an  action 
of  trespasse  against  the  other,  the  defendant 
may  well  shew  that  the  trespasse  was  done 
by  him,  and  by  another,  his  fellow,  and  that 
the  plaintife  by  his  deed  (which  he  sheweth 
forth)  released  to  his  fellow  all  actions  per- 
sonalis, and  demand  the  Judgment  (in  his 
favor)  and  yet  such  deed  belongeth  to  his 
fellow,  and  not  to  him.  But  because  hee  may 
have  advantage  by  the  deed,  if  he  will  shew 
the  deed  to  the  court,  he  may  well  plead 
this."  Coke,  in  commenting  on  this  passage, 
sayi:  " It  two  men  doe  trespass  to  another,* 


etc.    Here  by  this  section  it  is  to  bee  underw 
stood  that  when  divers  doe  a  trespass,  the^ 
same  is  Joynt  or  severall  at  the  will  of  him 
to  whom  the  wrong  is  done,  yet  if  he  release 
to  one  of  them,  all  are  discharged,  because 
his  own  deed  shall  be  taken  most  strongly 
against  himself,  but  otherwise  it  is  in  case- 
of  appeals  of  death,  etc.    As  if  two  men  bee 
Joyntly  and'  severally  bounden  In  an  obliga- 
tion, if  the  obligee  release  to  one  of  them^ 
both  are  discharged;    and  seeing  the  tres- 
passers are  parties  and  privies  in  wrong,  the- 
one  shall  not  plead  a  release  to  the  other 
without  shewing  of  it  forth,  albeit  the  deede 
appertaine  to  the  other.**    Referring  to  Coke's 
statement,  it  is  said  in  Babcock  v.  Pioneer 
Iron  Works,  supra :   ''This  seems  to  be  good 
law  to  this  day.    2  Greenl.  Ev.  |  30;   East- 
man V.  Grant,  34  Vt  387.    A  plaintiff  is  en- 
titled to  but  one  satisfaction  of  his  cause  of 
action,   whether  but  one  or  many  may  be 
liable,  or  whatever  the  form  of  action  may- 
be.   Fowell  v.  Forrest,  2  Saund.  48a;   Love* 
Joy  V.  Murray,  3  Wall.  1,  18  L.  Ed.  129.    If 
the  damages  are  actually  paid  by  one,  that 
is  a  sufiacient  satisfaction  for  all.    If  such 
payment  is  acknowledged  by  deed,  the  ac> 
tual  consideration  cannot  be  Inquired  into. 
If  the  plaintiff  had  brought  suit  against  the- 
Pioneer  Iron  Works  alone,  on  the  proofs  in. 
this  case,  as  here  understood  and  consider- 
ed, Judgment  would  have  been  recovered  for 
all    the   infringement  involved.     After   the- 
satisf  action  of  such  Judgment,  no  action  could 
be   maintained    against-  the    Safety   Steam 
Generator  Company  for  the  same  infringe^ 
ment,  because  the  plaintiff  would  be  fully  sat- 
isfied for  that    The  infringement  by  one  is- 
the  same  as  that  by  the  other;   and*  when 
satisfaction  is  made  for  that,  the  whole  is- 
satisfied.**     The  idea  is  well  ezptessed  in 
the  leading  case  of  E3astman  v.  Green,  84- 
Vt  887:   "The  principle  is  well  settled,  and 
is  not  controverted  by  counsel  in  this  case, 
that  a  release  of  one  of  two  or  more  joint 
trespassers  is  a  release  of  all,  but,  to  haTc^ 
such  effect,  it  must  be  a  technical  release; 
that  is,  by  an  instrument  under  seal.    The 
reason  why  a  release  of  one  discharges  all 
is  that  it  legally  Imports  full  payment,  and, 
being   under  seal,   its   consideration  cannot 
be  inquired  into,  so  that  it  is  conclusive,  even 
though  it  was  given  without  consideration 
in  fact    The  rule  is  the  same  whether  the 
claim  is  based  upon  a  tort  or  a  contractr 
Indeed,  the  rule  as  to  the  effect  of  a  release, 
is  but  another  method  of  stating  the  univer* 
sal  rule  that  full  payment  by  one  who  is  joint- 
ly liable  with  others  la  a  discharge  of  alL 
In  the  one  case  the  law  regards  the  claim  as- 
paid,  and  will  not  allow  the  party  to  d^oy 
it  by  proof.    In  the  other  it  is  paid  in  fact 
The  effect  upon  the  rights  of  all  is  the  same- 
in  both  cases.*'    And  again  at  page  890,  84 
Vt:    "The  plaintiff's  claim  rested  solely  in 
damages.    There  was  no  criterion  by  which 
the  amount  could  be  definitely  determined. 
It  was  a  matter  of  mere  «stiiaatlos«  bas«k 
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•n  opinion  and  Judgment,  not  of  computa- 
tion based  on  any  fixed  data.  If  the  ques- 
tion were  submitted  to  a  jury,  they  could 
determine  it  only  by  estimation.  Here  the 
plaintiff  and  the  Bowens  got  together  and 
determined  the  matter  for  themselves.  They 
estimated  the  damages  and  fixed  upon  the 
amount  of  the  plaintiff's  claim  against  them, 
and  they  paid  it,  and  were  discharged.  What 
further  claim  could  the  plaintiff  have  upon 
them,  even  though  no  discharge  had  been 
given  them?  Clearly  not  any.  There  is  noth< 
ing  in  the  case  to  indicate  that  the  amount 
paid  was  not  the  full  amount  of  the  dam- 
ages and  the  extent  of  the  plaintiff's  claim 
upon  them.  If  the  plaintiff  had  brought  his 
action  against  the  Bowens,  and  had  received 
two  hundred  dollars  damages,  and  they  had 
paid  the  judgment,  that  clearly  would  have 
discharged  alL  If  these  parties  agree  upon 
the  amount  without  the  intervention  of  a 
court  or  jury,  and  the  amount  is  paid,  the 
effect  we  apprehend  must  be  the  same.  The 
plaintiff's  claim  is  the  same  against  all  the 
parties  engaged  in  the  trespass.  He  may 
pursue  them  jointly  or  severally  to  enforce 
it,  but,  when  that  claim  is  once  paid,  it  is 
canceled  as  to  all  the  parties."  The  rule  has 
been  approved  in  the  following  well-consid- 
ered cases:  Tompkins  v.  Railroad,  66  Cal. 
165,  4  Pac.  1165 ;  Seither  v.  Phlla.  Traction 
Co.,  125  Pa.  397,  17  Ati.  338,  4  L.  R.  A.  54, 
11  Am.  St  Rep.  d05 ;  City  of  Chicago  v. 
Babcock,  143  IlL  358,  32  N.  E.  271.  In 
Seither's  Case,  supra,  the  court,  referring 
to  the  allegation  of  the  plaintiff  that  the 
party  to  whom  he  gave  the  release  was  not 
really  in  fault,  and  therefore  it  did  not  affect 
bis  right  to  recover  against  the  defendant. 
Bays:  "A  case  so  unique  as  this  might  be 
supposed  to  stand  alone  in  the  books.  Tomp- 
kins V.  Railroad  Co.,  66  Cal.  165,  4  Pac.  1165, 
is,  however,  its  exact  counterpart  There 
a  woman  was  injured  by  a  collision  of  street 
railway  cars.  She  received  compensation 
from  the  carrying  company  and  executed  a 
release.  She  then  sued  the  other  railway 
company,  contending  that  her  release  was 
not  intended  as  a  satisfaction,  but  because 
tbe  carrier  was  without  fault,  and  the  ex- 
isting defendant  was  the  real  wrongdoer. 
The  court  held  in  a  vigorous  opinion  that 
she  could  not  recover.  So  we  say  here.  The 
plaintiff  was  not  entitled  to  recover,  and 
tbe  learned  court  below  was  entirely  right 
in  directing  a  verdict  for  the  defendant" 
Satisfaction  by  one  joint  tort-feasor,  or  what- 
ever is  equivalent  to  it,  wUl  therefore  release 
tbe  others.  1  Jaggard  on  Torts,  p.  344,  ( 
117. 

The  case  was  ably  and  learnedly  argued, 
with  well-prepared  briefs,  but  upon  a  review 
of  it,  in  the  light  of  tbe  facts  it  discloses 
and  the  law,  as  we  understand  it,  the  plaintiff 
is  not  entitled  to  recover,  and  the  judge  was 
right  in  so  directing. 

Affirmed. 


(156  N.  0.  W0 
WHITMIRB  V.  HEATH. 

(Supreme  Court  of  North  Carolina.     May  24, 

1911.) 

1.  Trial  <|  46*)— Reception  of  Evidence— 
Offer  of  Proof— Necessity. 

Where  the  original  defendant  died,  the  ex- 
clusion of  testimony  as  to  what  he  said  on  a 
former  trial  was  proper  when  it  did  not  appear 
what  was  expected  to  be  proven  by  this  testi- 
mony, for  the  court .  must  pass  upon  the  com- 
petency and  materiality  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  115-117;   Dec  Dig.  §  46.*] 

2.  Evidence  (§  582*)-/rE8TiM0NY  at  Former 
Trial. 

A  witness  cannot  testify  as  to  what  anoth- 
er witness,  now  deceased,  said  at  a  former  tri- 
al, unless  he  can  state  the  substance  of  all  hit 
testimony. 

[Ed.  Note.— For  other  cases,  see  Ehridenoe, 
Cent  Dig.  {  2420;   Dec  Dig.  I  582.*] 

3.  Sales  (i  53*)— Fraudulent  Representa- 
tions—Questions FOR  Jury. 

In  an  action  upon  a  note  for  the  price  of 
a  horse,  where  the  defense  was  that  the  seller 
had  made  false  representations,  evidence  of 
false  representations  held  to  raise  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  se«  Sales,  Dec. 
Dig.  I  53.*1 

4.  Sales  (5  52*)— Fraudulent  Representa- 
tions—Evidence— Admissibility. 

Where  the  maker  of  a  note,  defended  on 
the  ground  that  it  was  ^ven  for  the  price  of  a 
horse  which  was  sold  with  fraudulent  represen- 
tations, a  postal  written  by  the  seller  to  the 
{)urchaser,  telling  him  that  he  had  a  horse,  a 
ittle  thm,  but  mending  fast,  was  admissible 
on  the  question  of  fraudulent  representations. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  129;  Dec  Dig.  S  62. «] 

5.  Appeal  and  Error  (§  837*)  —  Review — 
Findings  of  Fact— Evidence. 

Where  written  evidence  was  improperly 
excluded,  the  appellate  court  in  reviewing  the 
propriety  of  taking  an  affirmative  defense  from 
the  pury  for  lack  of  proof  will  consider  this 
writing  as  if  it  were  a  part  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3262;   Dec  Dig.  i  837.*] 

&  Fraud  (i$  13,  20*)— DECBiiv-CAuas  or  Ac- 
tion—Requisites. 

To  create  a  right  of  action  for  &ecttt  by 
false  representations,  there  must  be  a  false  rep- 
resentation, which  the  party  making  knows  to 
be  false^  and  it  must  have  misled  the  other  par- 
ty and  induced  him  to  enter  the  contract. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  Si  3,  17;   Dec  Dig.  §{  13,  20.*] 

Appeal  from  Superior  Court,  Transylvania 
County;  Justice,  Judge. 

Action  by  T.  T.  Whitmire  against  J.  N. 
Heath,  as  administrator  of  A.  N.  Heath. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  W.  Zachary,  for  appellant  Geo.  A. 
Shuford,  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  certain  notes  given 
to  the  defendant  for  the  price  of  a  horse  and 
other  articles  of  personal  property,  and  se- 
cured by  a  mortgage  upon  the  property  sold. 
The  defendant  in  his  answer  alleged  that 


•For  otli«r  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.-  Key  No.  Series  ft  Rap'r  Indexes 
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the  plaintiff,  at  the  time  he  sold  the  horse 
to  him,  had  made  false,  fraudulent,  and  de- 
ceitful representations  as  to  his  age  and 
qualities,  stating  that  the  horse  was  seven 
years  old,  when  he  was  much  older,  and 
that  he  was  sound  and  in  good  condition, 
except  that  he  had  distemper,  but  was  bet- 
ter, though  he  still  had  a  little  of  it.  There 
was  evidence  for  the  defendant  that  the 
horse  had  a  bad  case  of  glanders,  his  nose 
sloughed,  lumps  appeared  on  him,  and  at 
times  the  odor  emitted  from  his  body  and 
nose  was  very  offensive.  He  was  also  lame 
and  was  gradually  weakened  by  his  dis- 
ease, so  that  he  became  worthless.  With- 
out entering  more  into  particulars,  we  may 
safely  say  that  there  was  sufficient  evidence 
to  show  the  falsity  of  the  warranty  and  the 
deceit,  provided  the  plaintiff  made  the  al- 
leged representations,  and  the  case  turns  up- 
on the  sufficiency  of  the  evidence  to  estab- 
lish this  fact  The  defendant  introduced  the 
written  ''recommendation"  of  the  horse  by 
the  plaintiff,  which  was  given  to  A.  N. 
Heath,  dated  May  26,  1910,  at  the  time  of 
the  sale,  and  which  reads  as  follows:  *'I 
have  owned  the  horse  six  months.  He  has 
been  at  home  during  that  time  about  four 
weeks.  He  has  had  the  distemper  during 
that  time,  and  appears  to  have  it  a  little 
yet  As  to  his  eyes,  they  are  good  so  far 
as  I  know.  His  working  qualities  are  good, 
and  If  wind-broken  he  has  never  shown  it  in 
the  least;  and  if  affected  with  any  Internal 
disease  I  do  not  know  It  I  bought  the 
horse  from  Hawe  Galloway,  and  he  recom- 
mended him  to  be  sound  except  the  distem- 
per. T.  W.  Whitmlre.  Witness:  D.  L.  Eng- 
Ush."  Defendant  then  introduced  a  postal 
card,  mailed  to  A.  N.  Heath  by  the  plain- 
tiff, of  which  the  following  Is  a  copy:  "Bre- 
vard, 6-25-1905.  Dear  Sir:  Your  card  re- 
ceived. Will  say  In  reply  that  I  have  a 
black  horse  7  years  old,  a  little  thin,  but 
mending  fast  I  would  sell,  but  you  will 
have  to  come  and  look  at  him  before  I 
would  make  you  a  price.  T.  W.  Whitmlre." 
The  court,  upon  objection  by  the  plaintiff, 
excluded  the  card,  and  defendant  excepted. 
The  original  defendant  A.  N.  Heath,  having 
died,  the  present  defendant,  J.  N.  Heath,  his 
father  and  administrator,  was  made  a  de- 
fendant The  execution  of  the  notes  being 
admitted,  the  court  held  that  the  defense 
had  not  been  made  out  by  the  evidence,  and 
gave  judgment  for  the  plaintiff.  Defendant 
appealed. 

[1]  The  defendant  proposed  to  prove  by  a 
witness  what  A.  N.  Heath  had  testified  at 
a  former  trial  of  the  case,  which  was  ex- 
cluded by  the  court  and  exception  again 
taken.  It  did  not  appear  what  he  expected 
to  prove  by  this  witness  was  said  by  A.  N. 
Heath — that  Is,  the  nature  or  substance  of 
the  evidence — so  that  the  court  could  see 
that  it  was  relevant  to  the  case»  and  for  this 


reason  the  ruling  was  proper.  A  court  can 
never  pass  intelligently  upon  evidence,  unless 
it  knows  what  the  evidence  Is,  in  order  that 
its  bearing  upon  the  Issue  may  be  deter- 
mined. The  defendant  should  have  stated 
what  he  intended  to  prove  was  said  by  A. 
N.  Heath,  otherwise  the  evidence  should  be 
excluded,  not  because  it  is  Incompetent  but 
because  it  cannot  be  seen  to  be  competent. 
The  court  must  judge  of  its  materiality — ^not 
the  witness.  This  is  the  settled  rule,  and  la 
also  the  "rule  of  reason."  Overman  v.  Coble, 
35  N.  C.  1 ;   State  v.  Pierce,  91  N.  C.  606. 

[2]  Besides,  a  witness  cannot  testify  to 
what  another  witness,  the  deceased,  said  at 
a  former  trial,  unless  he  can  state  the  sub- 
stance of  all  his  testimony.  Buie  v.  Carver, 
73  N.  C.  264;  Paine  v.  Roberts,  82  N.  C.  451. 

[3-5]  But  we  think  the  court  erred  in  hold- 
ing that  there  was  no  evidence  of  the  repre- 
sentation. There  was  also  error  in  exclud- 
ing the  postal,  and  we  must  consider  the 
case  as  if  It  were  a  part  of  the  evidence.  It 
is  perfectly  manifest  that  what  the  plain- 
tiff intended,  by  the  written  "recommenda- 
tion" and  the  postal,  the  defendant  should 
believe,  was  that  the  horse  was  In  good 
condition  excepting  a  slight  attack  of  dis- 
temper, and  In  the  postal  he  stated  that  he 
was  seven  years  old  (which  was  untrue),  and 
"a  little  thin,  but  mending  fast'*  Implying 
that  otherwise  he  was  sound.  If  these  state- 
ments  were  knowingly  false  and  misled  the 
defendant  to  his  prejudice,  they  were  such 
fraudulent  representations  as  constituted  ac- 
tionable deceit 

[6]  The  three  constituent  elements  of  a  de- 
ceit by  false  representation  are:  (1)  The  rep- 
resentation must  be  false.  (2)  The  party 
making  it  must  know  that  It  Is  false,  com- 
monly called  the  "scienter."  (3)  It  must 
have  misled  the  other  party  and  Induced  him 
to  contract  upon  the  faith  of  the  representa- 
tion as  true.  Lunn  v.  Shermer,  93  N.  C. 
164 ;  Ferebee  v.  Gordon,  35  N.  C.  350 ;  Ashe 
V.  Gray,  88  N.  O.  190  (s.  c.  on  rehearing  90 
N.  C.  137) ;  Black  v.  Black,  110  N.  C.  398, 
14  S.  E.  971;  Unitype  Co.  v.  Ashcraft  71 
S.  E.  61,  at  this  term.  There  was  evidence 
of  a  false  and  fraudulent  representation. 
The  jury  might  well  have  Inferred  from  all 
the  facts  and  circumstances  that  the  plain- 
tiff made  a  representation  as  to  the  age  and 
qualities  of  the  horse,  which  he  knew  to  be 
false  and  which  were  calculated  to  mislead, 
and  did  actually  deceive  A.  N.  Heath,  the 
purchaser.  We  do  not  mean  to  say  that  the 
evidence  is  conclusive,  or  even  strong,  against 
the  plaintiff,  but  merely  that  there  Is  some 
evidence.  The  jury  must  pass  upon  its 
weight.  They  may  find  that  the  plaintiff  did 
not  know  the  condition  of  the  horse,  but 
acted  honestly  throughout  the  transaction 
and  without  any  intent  to  deceive,  or  that  he 
did  not  make  any  false  representation. 

New  trial* 
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055  N.  C.  230) 

REID  V.  HANS  REES"  SONS  CO.,  Inc. 

(Supreme  Court  of  North  Carolina.     May  17, 

1911.) 

1.  Master  and  Servant  (§  288*)— Tanneries 
— Defective  Ladder— Assumption  of  Risk 
—Jury  Question. 

Whether  a  tannery  employ^  assumed  the 
risk  of  being  injured  through  a  ladder  slipping 
as  he  was  climbing  from  a  vat  held,  under  the 
evidence,  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  288.*] 

2.  Master  and  Servant  (§  289*)— Tanneries 
—Defective  Ladders— Contbibutort  Neq- 
ugence— Jury  Question. 

Whether  a  tannery  employ^  injured  by  slip- 
ping off  a  ladder  as  he  climbed  from  a  vat  was 
guilty  of  contributory  negligence  held^  under  the 
evidence,  a  jury  question. 

[£>d.  Note.— For  other  bases,  see  Master  and 
Servant,  Dec.  Dig.  §  289.*] 

S.  Master  and  Servant  (§$  101,  102*)- Safe 
Appliances— Duty  to  Provide. 

While  one  does  not  insure  the  safety  of  his 
employes,  he  must  use  ordinary  care  to  furnish 
proper  tools  and  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  173,  174;  Dec  Dig.  §§ 
101,  102.*] 

4.  Master  and  Servant  (5  103»)— Safe  Ap- 
pliances —  Nondelegabls  Duty  of  Em- 
ployer. 

A  tannery  compatay's  duty  to  an  employ^ 
to  use  reasonable  care  in  furnishing  an  employ^ 
a  ladder  suitable  and  safe  for  his  use  in  cleaning 
a  vat  was  not  delegable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  175;   Dec.  Dig.  8  103.*] 

5.  Master  and  Servant  (S  229*)— Injury  to 
Employi^— Contributory  Negligence. 

An  employe's  failure  to  use  ordinary  care 
to  prevent  injury  to  himself  precludes  recovery 
against  his  employer,  if  the  proximate  cause  of 
injury  complained  of. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  674 ;   Dec.  Dig.  §  229.*] 

Appeal  from  Superior  Court,  McDowell 
County;   Lane,  Judge. 

Action  by  J.  W.  Reid  against  the  Hans 
Rees'  Sons  Company,  Incorporated.  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Hndgins,  Watson  &  Johnston,  for  appel- 
lant Bourne^  Parker  &  Morrison,  for  ap- 
pellee. 


WALKER,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  injuries  received 
while  working  in  the  defendant's  tannery  in 
Asheville.  His  duty  was  to  clean  out  the 
vats,  and  in  the  performance  of  this  duty  he 
was  required  to  go  into  the  vat  and  throw 
out  the  ginned  bark,  which  was  placed  be- 
tween the  hides  for  the  purpose  of  tanning 
them.  In  order  to  go  into  and  come  out  of 
the  vats,  it  was  necessary  to  use  a  ladder 
which  was  furnished  by  the  defendant.  This 
ladder  lad  become  worn  at  the  ends  which 
rested  on  the  floor,  so  that  they  had  a  round, 
instead  of  a  flat,  surface,  and,  as  the  bottom 
of  the  vat  was  oozy  and  slick,  the  ladder  was 


liable  to  slip  when  plaintiff  was  using  it. 
The  top  ends  of  the  ladder  rested  against  the 
wall  of  the  vat  Ladders  used  for  this  pur- 
pose in  tanneries  have  spikes  at  the  bottom 
to  prevent  slipping,  but  this  one  had  no 
spikes,  nor  were  there  any  slats  or  stops  on 
the  floor  to  brace  or  prop  the  ladder.  The 
defective  condition  of  the  ladder  was  called 
to  the  attention  of  T.  E.  Brice,  the  foreman 
of  defendant,  by  the  plaintiff,  and  he  prom- 
ised to  have  it  remedied,  but  failed  to  do  so, 
when  he  was  again  requested  to  have  the  lad- 
der spiked  so  as  to  make  it  safe  for  the  plain- 
tiff in  doing  his  work,  and  he  promised  to  do 
so,  but  again  failed  to  keep  his  promise,  and 
the  plaintiff  while  using  the  ladder  in  clean- 
ing out  the  vat  was  seriously  injured  by  the 
fall  of  the  ladder,  due  to  its  said  defective 
condition.  The  court  entered  Judgment  of 
nonsuit  upon  the  evidence,  and  plaintiff  ap- 
pealed. 

[1-3]  The  case  should  have  gone  to  the 
Jury.  It  is  true  that  the  master  does  not  in- 
sure the  safety  of  his  servant  in  the  perform- 
ance of  his  work ;  but  it  is  a  familiar  and  an 
elementary  doctrine  in  the  law  of  negligence, 
with  reference  to  this  relation,  that  he  owes 
a  duty  which  he  neglects  at  his  peril  to  fur- 
nish proper  tools  and  appliances  to  his  serv- 
ant with  which  to  do  his  work.  We  said  as 
much  in  Marks  ▼.  Cotton  Mills,  135  N.  C.  287, 
47  S.  E.  432,  and  added :  **He  meets  the  re- 
quirements of  the  law  if  In  the  selection  of 
machinery  and  appliances  he  uses  that  de- 
gree of  care  which  a  man  of  ordinary  pru- 
dence would  use,  having  regard  to  his  own 
safety,  if  he  were  supplying  them  for  his 
own  personal  use.  It  is  culpable  negligence 
which  makes  the  employer  liable."  The  rule 
as  thus  stated  was  approved  in  Avery  v. 
Lumber  Co.,  146  N.  C.  595,  60  S.  E.  646 ;  Cot- 
ton V.  Railroad,  149  N.  C.  227,  62  S.  E.  1093 ; 
NaU  V.  Brown,  150  N.  C.  533,  64  S.  B.  434 ; 
West  V.  Tannin  Co.,  154  N.  C.  44.  69  S.  E. 
687 ;  Mercer  v.  Railroad  (at  this  term)  70  S. 
E.  742.  The  case  of  West  v.  Tannin  Co.,  su- 
pra, involved  the  same  principle  and  sub- 
stantially the  same  facts  as  does  this  case, 
and  we  there  held  that  there  was  evidence  of 
negligence.  In  Mercer's  Case,  there  is  a  dis- 
tinction made  with  reference  to  the  duty  of 
inspection  between  simple  and  complicated 
tools  and  implements,  but  we  need  not  con* 
sider  it  as  it  appears  that  the  plaintiff  in 
this  case  gave  the  defendant  notice  of  the 
defect  in  the  ladder  and  the  latter  promised 
to  remedy  it 

As  to  the  duty  of  the  employer,  which  re- 
quires him  to  furnish  to  his  employ^  reason- 
ably safe  and  suitable  tools  and  appliances 
with  which  to  perform  his  work,  even  though 
they  may  be  simple  in  their  construction,  we 
need  only  refer  to  the  cases  of  Orr  v.  Tele- 
phone Co.,  130  N.  C.  627,  41  S.  E.  880 ;  s.  c. 
on  rehearing  132  N.  C.  691,  44  S.  E.  401 ;  and 
Cotton  V.  Railroad.  149  N.  C.  227,  62  S.  E. 
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1093,  both  decided  In  favor  of  plaintlflfs.  In 
the  former  case  the  plaintiff  was  hurt  by 
the  failure  of  the  defendant  to  see  that  he 
used  the  proper  Implements  in  doing  his 
work,  lowering  a  telephone  pole  for  the  pur- 
pose of  removing  It,  the  implements  required 
for  the  purpose  being  "spiked  poles"  and 
"dead  men,"  and  in  the  latter  the  servant 
was  furnished  with  a  defective  truck  for 
transferring  baggage,  the  pin,  which  kept  the 
wheel  on  the  spindle,  having  been  bent  so 
that  the  wheel  fell  from  the  spindle  on  which 
It  revolved  while  the  plaintiff  was  trucking 
baggage,  and  he  was  Injured. 

Plaintiff  testified  that  the  foreman  told 
him  the  ladder  had  been  used  for  some  time 
and  was  safe,  and  that  in  reliance  upon  this 
assurance  and  the  promise  to  repair  it,  which 
was  once  repeated^  he  continued  to  use  the 
ladder,  d^he  plaintiff  remained  in  the  serv- 
ice a  little  longer,  exx)ectlng  daily  a  compli- 
ance with  the  promise.  We  cannot  say  as 
matter  of  law  upon  the  evidence  as  it  now 
appears  that  the  plaintiff  continued  in  the 
service  for  an  unreasonable  time  after  the 
promise  to  repair  had  been  broken  (Pleasants 
y.  Railroad,  95  N.  C.  195),  or  that  the  danger 
in  using  the  ladder  was  so  obvious  or  im- 
minent as  to  charge  him  with  having  assum- 
ed the  risk  or  with  contributory  negligence^ 
Pressly  v.  Yam  Mills,  138  N.  C.  410,  51  S.  E. 
69.  The  evidence  must  be  construed  most 
favorably  for  the  plaintiff  in  considering  a 
nonsuit,  and  whether  he  acted  as  a  prudent 
man  would  have  done  under  the  circumstance 
es  is  a  question  which  is  peculiarly  for  the 
jury  to  decide. 

[4]  The  duty  to  exercise  reasonable  care  in 
furnishing  a  ladder  suitable  and  safe  for  the 
servant^s  use  in  cleaning  the  vat  was  a  pri- 
mary and  absolute  one,  and  was  therefore 
not  delegable.  If  the  master  leaves  the  per- 
formance of  this  duty  to  another  who  takes 
his  place,  he  must  be  held  liable  for  any  neg- 
ligence on  his  part,  as  much  so  as  if  he  had 
undertaken  himself  to  perform  it  He  can- 
not thus  shift  his  responsibility.  The  plain- 
tiff had  no  choice  in  the  selection  of  ladders, 
but  could  only  use  the  particular  one  fur- 
nished. The  defendant  had  been  told  of  the 
defect  and  the  danger  attending  the  use  of 
this  ladder  and  it  was  its  duty  to  provide  one 
reasonably  safe,  which  it  neglected  to  do. 
Mercer  v.  Railroad,  supra.  It  would  be  go- 
ing beyond  the  decisions  of  this  court  to  hold 
that  the  plaintiff  was  guilty  of  negligence  In 
law  because  he  continued  to  use  the  ladder 
for  a  short  time,  when  the  defendant  had 
promised  to  put  it  in  safe  condition,  but  fail- 
ed to  do  80,  and  he  had  the  right  to  rely  up- 
on this  promise  being  kept  It  was  at  least 
a  question  for  the  Jury. 

[5]  If  the  plaintiff  could  have  prevented 
the  injury  by  the  exercise  of  ordinary  care, 
he  was  obliged  to  do  so,  and  his  negligence. 


if  there  was  any,  would  bar  his  recovery,  If 
it  was  the  proximate  cause  of  the  Injury.  In 
Pressly  v.  Yam  Mills,  supra,  Justice  Hoke 
said :  "The  employ^  is  not  in  such  instances 
absolved  from  all  obligation  to  act  with  rea- 
sonable care  and  prudence,  and  if  there  is 
negligence  on  his  part,  concurring  as  the 
proximate  cause  of  the  injury,  he  cannot  re- 
cover." But  to  avail  itself  of  this  principle, 
the  defendant  must  upon  evidence  show  that 
there  has  been  such  negligence  as  bars  the 
action.  The  defendant  argues  that  tiie  plain- 
tiff is  a  very  tall  man,  and  should  have  climb- 
ed out  of  the  vat  But  the  ladder  was  sup- 
plied by  the  defendant  for  going  into  and 
coming  out  of  the  vat  and  it  had  been  safe- 
ly used  for  this  pun^ose,  with  the  assurance 
that  it  was  still  safe  and  would  be  made 
safer,  upon  which  the  plaintiff  relied.  We 
cannot  say  upon  this  evidence  that  the  plain- 
tiff was  required  to  climb  out  of  the  vat  even 
If  the  other  method  in  the  single  Instance 
proved  to  be  dangerous,  and  for  that  reason 
the  nonsuit  was  proper. 

Our  conclusion  is  that  the  case  should  have 
been  submitted  to  the  jury,  with  proper  in- 
structions as  to  the  law,  and  there  was  error 
in  dismissing  the  action. 

New  trial. 


OSS  N.  a  22»> 
HOLLAR   T.    SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  CO. 

(Supreme  Court  of  North  Carolina.     May  17t 

1911.) 

Landlobd  and  Tenant  (t  55*)— Injury  to-^ 
Reversion— Neqligencb  of  Tenant— Evi- 
dence. 

In  an  action  against  a  tenant  for  negligent- 
ly burning  a  building,  the  landlord  could  show 
that  three  months  before  the  fire  the  ten&nt  used 
a  large  kerosene  lamp  on  a  shelf  near  a  low 
pine  ceiling. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  55.*] 

Appeal  from  Superior  Court,  Alezand^ 
County;   Long,  Judge. 

Action  by  O.  L.  Hollar  against  the  Sonth- 
em  Bell  Telephone  A  Telegraph  Company* 
Judgment  for  plaintiff,  and  defendant  ap*. 
peals.    Affirmed. 

These  issues  were  submitted:  ''(I)  Was  the 
plaintiff's  building  destroyed  by  fire  by  the 
negligence  of  the  defendant,  as  alleged  In 
the  complaint?  Answer:  Yes.  (2)  What  dam- 
age, if  any,  Is  the  plaintiff  entitled  to  recov- 
er of  the  defendant?  Answer:  One  thousand 
dollars." 

From  the  judgment  rendered,  the  defend^ 
ant  appealed. 

W.  D.  Turner,  for  appellant  J.  H.  Burke 
and  L.  C.  Caldwell,  for  appellee. 

PER  CURIAM.    The  record  presents  only 
two  assignments  of  error: 
(1)  A  witness,  linto  Lyon,  former  manager 
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for  defendant,  was  permitted  to  testify  that 
In  Augost  preceding  the  burning  of  the  house 
on  November  13th  a  large  kerosene  lamp  was 
used  by-  the  defendant  on  a  bracket  shelf 
on  the  wall,  close  to  a  low  pine  ceiling;  that  It 
made  the  wall  dangerously  hot,  and  that  he 
had  instructed  the  operators  not  to  use  it 
there,  but  place  it  on  the  table.  We  think 
this  evidence  was  competent  upon  the  first 
issue  to  prove  negligence,  and  to  fix  defend- 
ant with  knowledge  of  the  careless  manner 
in  which  the  lamp  was  used  by  its  em- 
ployes. 

(2)  The  other  assignment  of  error  is  as 
to  refusal  to  allow  motion  to  nonsuit,  upon 
the  ground  that  there  is  no  suflScient  evi- 
dence of  the  origin  of  tlie  fire.  While  the 
proof  is  not  direct  and  positive  that  the  fire 
originated  from  the  negligent  placing  of  the 
lamp  on  the  shelf,  and  so  close  that  it  set 
the  ceiling  and  wall  on  fire,  yet  there  is  cir- 
cumstantial proof  of  that  fact  of  sufficient 
probative  force  to  fully  Justify  the  Judge  in 
submitting  the  question  to  the  Jury. 

No  error. 

(155  N.  C.  460) 

STATE  V.  TATES. 

(Supreme  Court  of  North  Carolina.     May  17, 

1911.) 

1.  HoinciDB  (J  250*)— Mawslaughixb  —  Evi- 
dence—Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 
manslaughter. 

[Ed.  Note—For  other  cases,  see  Honiicide» 
Dec.  Dig.  §  250.*] 

2.  HoviciDE   fS   151*)— Self-Dbfbnse  —  Bu»- 
DXN  OP  PaooF. 

One  tried  for  a  homicide  has  the  harden  to 
establish  self-defense. 

_[Ed.  Note.—For  other  cases,  see  Homicide. 
Cent,  Dig.  §  278;    Dec.  Dig.  §  151.*] 

S.  Criminal  Law    (8   825*)— iNsxBUOnoNs— 

Requisites— NECEssriT. 

Accu8f>d  must  ask  for  special  instructions 
If  those  given  are  not  as  full  as  he  desires. 

[Bd.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2005;  Dec.  Dig.  i  825.*] 

4.  Criminal  Law  (|  1038*)— Instbuctions— 
Errors— DuTT  of  Accuseu. 

If  instructions  state  a  contention  incorrect- 
ly to  accused^B  disadvantage,  he  should  call  the 
trial  judge's  attention  to  it 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2646;   Dec.  Dig.  §  1038.*] 

5.  Homicide    (|    340*)  —  Instructions  —  Re- 
view. 

One  convicted  of  manslaughter  is  not  enti- 
tled to  review  of  an  instruction  on  murder  in 
the  second  degree. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Cent  Dig.  §  717;  Dec.  Dig.  S  440.*1 

6.  Homicide  (5  118*)— Manslaughter— Con- 
duct  CONSTITUTINa. 

.  One  assaulted  must  abandon  the  difficulty 
and  avoid  killing  his  assailant  if  he  can  do  so 
with  reasonable  safety,  and  one  who  enters  a 
fight  willingly,  and  continues  in  it  though  able 
to  abandon  it,  is  guilty  of  manslaughter  at 
least  if  he  kills. 

[EJiJ.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  »  168-171;   Dec.  Dig.  §  118.*] 


Appeal  from  Superior  Court,  Watauga 
County;   Pell,  Judge. 

Daniel  Yates  was  convicted  of  manslaugh- 
ter, and  he  appeal&    Affirmed. 

This  la  an  Indictment  against  Daniel  Tates 
for  murder.  The  jury  returned  a  verdict 
of  "guilty  of  manslaughter,"  and  from  the 
Judgment  of  imprisonment  for  seven  years  In 
the  state's  prison  pronounced  thereon  the 
defendant  appealed. 

There  was  evidence  upon  the  part  of  the 
state  tending  to  show  that  on  the  morning 
of  16th  November,  1909,  the  defendant,  his 
wife,  Bettie  Yates,  and  her  two  daughters, 
met  with  Mrs.  Liddy  McGuire,  wife  of  the 
deceased.  Jack  McGuire,  and  Mrs.  Nancy 
Ward,  her  daughter,  in  a  galax  patch  in  the 
woods  near  a  disputed  line  of  their  respec- 
tive lands.  After  a  conversation  between 
the  defendant  and  Mrs.  Liddy  McGuire  in 
regard  to  the  manner  of  settlement  as  to 
the  disputed  line,  the  defendant  and  his 
wife«  Bettie  Yates,  passed  on  up  the  hill  in 
the  direction  of  the  defendant's  home,  and 
also  in  the  direction  of  Sam  Hicks',  where 
the  defendant  claims  that  he  had  started  to 
have  a  tooth  extracted.  After  traveling  a 
distance  of  from  100  to  150  yards,  they 
passed  within  a  few  steps  of  the  deceased, 
who  was  coming  down  the  ridge  with  a  rifle 
gun  on  his  shoulder;  while  the  defendant 
was  armed  with  a  16-gauge  shotgun,  and 
immediately  after  meeting  the  trouble  com- 
menced. 

Mrs.  Liddy  McGuire,  witness  for  the  state, 
testified,  in  part,  as  follows:  That  she,  her 
two  daughters,  the  defendant,  his  wife,  and 
her  two  daughters  were  in  the  woods  the 
morning  of  the  difiSculty;  that  she  and  the 
defendant  had  a  conversation  about  the  land 
in  dispute;  that,  after  defendant  and  his 
wife  had  passed  on,  she  heard  a  dispute  be- 
tween the  defendant  and  the  deceased  some 
distance  away  in  the  woods;  that  they  were 
disputing  about  the  line;  that  she  heard 
curse  words  pass;  that  witness  asked  her 
husband  if  that  was  he  talking,  and  he  said, 

"Yes."     Yates  said:     "Yes,  and  by  G ,  I 

am  up  here  too."  They  kept  adding  words 
back  and  forth.  '1  cannot  recollect  how 
they  were  spoken.  Dan  started  off  like  he 
was  going  home,  and  my  husband  started 
down  like  he  was  going  home,  and  Dan  said: 

*Q d —  you,  I  will  shoot  you.'    He  was 

talking  loud.  He  had  walked  between  15 
and  20  steps  from  where  I  was — from  Mc- 
Guire— after  they  spoke  and  had  this  talk 
together.  When  he  said  that,  my  husband 
turned,  and  the  gun  fired  in  his  face.  At 
the  time  my  husband  was  shot  he  had  his 
gun  on  his  shoulder,  and  when  he  was  shot 
it  fell  breech  foremost  in  front  of  him." 

Mrs.  Nancy  Ward,  daughter  of  deceased, 
corroborated  the  statement  made  by  Mrs. 
Liddy  McGuire'  in  most  essential  parts. 


•For  other 
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Dr.  H.  B.  Perry,  witness  for  the  state, 
said,  on  cross-examination,  that  the  range  of 
the  shot  in  the  head  and  face  indicated  that 
the  deceased  and  defendant  were  standing 
face  to  face  when  the  gun  was  fired;  that 
there  were  37  shots  from  the  middle  of  the 
aeck  to  Just  above  the  forehead. 

The  defendant,  Daniel  Yates,  testified  In 
his  own  behalf,  in  part:  That  on  the  day  of 
the  difficulty  he  started  to  Sam  Hicks'  to 
have  a  tooth  extracted;  that  he  took  his 
wife  along  to  show  her  where  the  line  in 
dispute  was;  that  in  going  around  the  line 
they  met  Liddy  McGulre,  wife  of  deceased; 
that,  after  talking  to  Mrs.  McGuire  for  some 
time  as  to  the  location  of  the  line  in  dis- 
pute, he  proposed  to  leave  the  matter  to  dis- 
interested parties,  to  which  proposition  she 
seemed  to  assent;  that,  after  talking  over 
the  matter,  he  and  his  wife  started  up  the 
ridge,  and,  after  going  from  100  to  150  yards, 
they  passed  the  deceased  coming  and  with- 
in eight  or  ten  steps  of  him;  that  he  spoke 
to  deceased,  and  deceased  muttered  some- 
thing which  defendant  did  not  understand; 
that  deceased  appeared  to  be  mad.  After 
passing  deceased,  the  deceased  called  to  de- 
fendant, and  said:  "Dan  Yates  I  want  you 
to  get  out  of  here.  Get  out  of  these  woods, 
and  take  your  G d —  set  with  you."  De- 
fendant told  him  he  had  a  right  there,  and 

he  was  not  going.     "He  said:     *Yes;  G 

d —  you,  you  will  leave.'  I  said,  *I  am  not 
going.'  He  said,  *Yes ;  you  are.  I  will  make 
you.'     I  said  to  him,   *D —  you,  show  me 

your  authority.'     And  he  said,  *G d — 

you,  I  can  shoot  you  and  drag  you  out.* 
And  he  cocked  his  gun  and  started  to  shoot 
me.  The  first  thought  that  entered  my  mind 
was  to  ask  him  not  to  shoot  I  said,  'Jack, 
don't  draw  that  gun.'  The  next  thought  that 
run  through  my  mind  was  to  shoot,  and  I 
shot  He  cocked  his  gun  first  and  had  it 
up.  I  had  my  gun  on  my  shoulder  when  we 
first  met  and  he  did  too.  (Here  witness  in- 
dicated position  in  which  the  guns  were  held 
by  the  parties.)  Atter  he  cocked  his  gun  and 
had  it  up,  then  I  raised  mine  as  quick  as 
I  could  and  shot.  ♦  ♦  ♦  si  shot  McGulre 
because  I  thought  he  was  going  to  shoot  me. 
I  thought  to  save  myself  I  would  shoot.  In 
the  beginning  I  was  walking  away  from 
him.  I  saw  he  was  very  mad,  and,  when  I 
passed,  I  turned  facing  him  for  fear  he 
would  shoot  me,  and  I  thought,  if  I  should 
face  him,  we  would  have  a  few  words,  and 
he  would  go  off,  and  there  would  be  nothing 
of  it  Before  I  would  have  shot  him,  I 
would  have  turned;  but  I  was  afraid  he 
would  shoot  me  if  I  turned  my  back.  I 
wasn't  thinking  about  any  trouble.  I  knew 
it  was  his  mail  day.  I  Just  saw  him  a  day 
or  two  before  that  and  he  was  perfectly 
friendly.  He  proposed  to  sell  me  some  hay, 
and  I  said  I  guessed  I  would  buy  it"  Wit- 
ness said  he  had.  known  deceased  nearly  all 
his  life ;  knew  the  general  character  of  the  de- 
ceased as  being  a  dangerous,  violent  fighting 


man;  a  bad  man,  overbearing  man,  wanted 
everything  his  own  way ;  that  his  wife.  Bet- 
tie  Yates,  had  told  him  the  evening  before 
that  he  aimed  to  kill  him,  and  said,  "By 
G — ,  he  had  enough  money  to  bum  him 
up";  that  his  wife  told  defendant  deceased 
made  that  threat  in  the  galax  patch.  There 
was  evidence  in  corroboration  of  the  evi- 
dence of  the  defendant 

T.  A.  Lfove  and  L.  D.  Lowe,  for  appellant. 
Attorney  General  Blckett  and  G.  L.  Jonea» 
for  the  Stata 

ALLEN,  J.  [t]  The  evidence  offered  on 
the  part  of  the  state  tended  to  show  that  the 
defendant  was  guilty  of  murder  in  the  sec- 
ond degree,  at  least,  while  the  evidence  of 
the  defendant  and  of  the  witnesses  intro- 
duced to  corroborate  Mm,  if  believed  by  the 
Jury,  would  have  Justified  a  verdict  of  not 
guilty.  It  is  evident  that  the  Jury  ilid  not 
accept  in  its  entirety  the  evidence  of  the 
state  or  of  the  defendant,  and  that  the  ver- 
dict— guilty  of  manslaughter — ^was  rendered 
upon  the  theory  that  the  defendant  and  the 
deceased  fought  willingly,  of  which  there 
was  ample  evidence. 

The  only  exceptions  appearing  in  the  rec- 
ord are  to  parts  of  the  charge  of  the  Judge 
presiding,  as  follows: 

"Now,  gentlemen,  did  he  do  it  in  self-de- 
fense? The  burden  is  upon  him  to  satisfy 
you  of  the  facts  and  circumstances  consti- 
tuting self-defense.  Now  the  defendant  con- 
tends that  he  had  great  fear  of  his  life  when 
he  shot  the  deceased,  that  he  did  not  intend 
to  shoot  him,  nor  did  he  willingly  shoot  him, 
but  that  it  was  only  through  dire  necessity ; 
that  is,  only  through  the  fear  that  he  would 
lose  his  own  life  or  have  serious  bodily  harm 
Infiicted  upon  him  if  he  did  not  shoot  The 
defendant  contends  that  he  said  to  the  de- 
ceased man,  'If  you  draw  that  gun  on  me, 
I  will  shoot  you';  and  the  defendant  con- 
tends, further,  that  he  calculated  that  when 
he  did  tell  him,  'Not  to  point  your  gun  at 
me,  I  will  shoot  you,'  that  hy  that  expres- 
sion the  deceased  man  should  have  under- 
stood that,  if  he  did  not  point  his  gun  at 
him,  he  would  not  shoot  The  defendant 
contends  that  on  that  occasion  he  was  not 
at  fault ;  that  there  was  no  reasonably  safe 
way  for  him  to  escape;  that  he  was  afraid 
if  he  turned  his  back,  and  went  towards  bis 
home,  he  would  be  shot  In  the  back;  that 
he  was  afraid  of  his  life,  and  that  it  was 
through  dire  necessity  that  he  shot  hinu" 
Defendant  excepts. 

"Now,  gentlemen,  if  you  should  find  from 
the  evidence  that  McGuire  and  Yates  each 
held  malice  towards  the  other,  and  they  each 
armed  themselves  with  a  gim  for  the  pur- 
pose of  fighting  it  out  when  they  met,  and 
they  met  accidentally  and  a  quarrel  ensued 
in  which  both  engaged,  and  Yates  killed  Mc- 
Guire, it  was  at  least  murder  in  the  second 
degree,  and  it  makes  no  difference  whether 
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Yates  was  on  his  own  land  or  not;  It  ap- 
pearing In  this  case  that  the  land  upon  which 
the  difficulty  took  place  was  in  dispute." 
Defendant  excepts. 

*'If  you  shall  find  from  the  evidence  that 
McGuire  sent  word  to  Yates  or  told  Mrs. 
Yates,  who  communicated  it  to  her  husband, 
that  he  was  going  to  kill  Yates,  and  Yates, 
for  the  purpose  of  defending  himself  and 
not  for  the  purpose  of  venting  his  malice  and 
satisfying  his  revenge  upon  McGuire,  armed 
himself  with  a  gun  and  met  McGulre  acci- 
dentally, and  engaged  in  a  dispute  with  Mc- 
Gulre, but  not  with  unfriendliness  upon  his 
part,  and  McGulre  attempted  to  shoot  Yates, 
or  acted  in  such  manner  with  his  gun  as  to 
cause  Yates  to  have  reasonably  grounded 
fear  that,  unless  he  shot  McGulre,  McGuire 
would  shoot  him,  and,  acting  under  this  ap- 
parent necessity,  Yates  shot  McGuire,  Yates 
would  not  be  guilty,  unless  at  some  time  be- 
fore the  fatal  moment  and  after  Yates  had 
seen  the  danger  of  continuing  the  dispute 
with  McGuire,  and  had  observed  McGuire^s 
evil  disposition  to  engage  in  a  gun  fight, 
Tates  could  have,  with  reasonable  safety, 
abandoned  the  difficulty,  and  avoided  the  ne- 
cessity of  shooting  McGulre ;  for  If,  after  the 
two  entered  into  the  dispute,  both  having 
deadly  weapons  in  their  hands,  Yates  per- 
ceived that  McGuire  was  going  to  shoot  if  he 
did  not  desist  from  the  dispute,  and  Yates 
did  not  desist,  but  preferred  to  continue 
tbe  dispute,  and  kept  his  gun  in  a  position 
on  equal  terms  with  McGuire  in  order  to  get 
tlie  drop  on  him  when  the  dispute  had  gotten 
to  such  fever  heat  that  McGulre  would  at- 
tempt to  shoot  him,  then  the  defendant, 
Yates,  would  be  guilty,  at  least,  of  man- 
slaughter; he  not  being  allowed,  under  the 
law  in  such  case,  to  plead  self-defense."  De- 
fendant excepts. 

"If  you  shall  find  from  the  evidence  that 
when  on  meeting  up  with  McGuire  the  de- 
fendant, Yates,  willingly  entered  into  a  dis- 
pute with  McGuire,  and  if  you  shall  further 
find  that  the  defendant,  Yates,  willingly  stood 
his  ground  and  engaged  in  the  quarrel  with 
McGulre,  both  having  deadly  weapons  in 
their  hands,  and  If  you  shall  further  find 
that  Yates,  willing  to  stand  his  ground  and 
willing  to  engage  in  the  fight,  raised  his 
weapon  every  time  McGuire  raised  his,  in 
order  that  he  might  not  let  McGuire  get  the 
drop  on  him,  and  that  in  such  fight  the 
defendant  killed  McGulre,  Yates  would  not 
be  allowed  to  interpose  the  plea  of  self-de- 
fense, but  would  be  guilty  of  manslaughter." 
Defendant  excepts. 

"If  you  shall  find  from  the  evidence  that 
the  defendant,  Yates,  met  up  with  McGuire 
by  accident,  and  shall  find  also  that  he  did 
not  have  his  deadly  weapon  with  him  for  an 
unlawful  purpose,  and  also  find  that  said 
Yates  endeavored  to  make  peace  with  Mc- 
Guire, but  should  further  find  that  during 


the  conversation  defendant  Yates  got  mad 
with  McGuire,  and  in  the  heat  of  an  un- 
governable temper  decided  he  would  shoot 
it  out  with  McGuire,  and  did  shoot  and  kill 
McGuire  in  this  heat  of  passion,  the  de- 
fendant, Yates,  would  be  guilty  of  man- 
slaughter, and  you  should  so  find,  and  would 
be  so  even  though  McGulre  was  in  the  act  of 
drawing  his  own  weapon  upon  him."  De- 
fendant excepts. 

None  of  these  exceptions  can  be  sustained. 

[2]  His  honor  properly  instructed  the  Jury 
that  the  burden  of  proof  was  on  the  defend- 
ant to  satisfy  them  of  the  facts  and  circum- 
stances constituting  self-defense,  and  the  re- 
maining part  of  the  charge  covered  by  the 
first  exception  consists  of  a  statement  of 
the  contentions  of  the  defendant 

[3,4]  If  not  as  full  as  the  defendant  de- 
sired, it  was  his  duty  to  ask  for  specific  in- 
structions, and,  if  the  Judge  Inadvertently 
stated  a  contention  Incorrectly,  it  ought  to 
to  have  been  called  to  his  attention.  Sim- 
mons V.  Davenport,  140  N.  C.  411,  53  S.  E. 
225 ;  Davis  v.  Keen,  142  N.  G.  602,  55  S.  E. 
359. 

[6]  It  is  not  necessary  to  consider  the  sec- 
ond exception,  as  the  charge  excepted  to  re- 
lates to  murder  in  the  second  degree,  and  the 
defendant  was  convicted  of  manslaughter. 

The  third  and  fourth  exceptions  are  to 
parts  of  the  charge,  which  embody  well-set- 
tled principles. 

[6]  It  is  the  duty  of  one  who  is  assaulted 
to  abandon  the  difficulty  and  to  avoid  the 
necessity  of  killing,  if  he  can  do  so  with 
reasonable  safety,  and  one  who  enters  Into 
a  fight  willingly  and  does  not  abandon  it, 
but  prefers  to  stand  his  ground  and  continue 
in  the  fight,  is  guilty  of  manslaughter  at 
least  if  he  kills. 

The  charge  is  set  out  in  full  in  the  record, 
and  It  shows  that  all  phases  of  the  evidence 
favorable  to  the  defendant  were  presented  to 
the  Jury. 

No  error. 

(166  N.  C.  276) 

ROBEIRTS  V.  BALDWIN. 

(Supreme  Court  of  North  Carolina.     May 

24,  1911.) 

1.  Appeal  and  Ebbob  ({  1097^>— Law  or  the 
Case— Subsequent  Appeals. 

A  decision  of  the  Supreme  Court  on  ap- 
peal cannot  be  reviewed  on  a  second  appeal  m 
the  same  case. 

[£)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4358 ;   Dec.  Dig.  f  1097.*] 

2.  Pleading  (|  845*)— Motion  fob  Judgment 
— Gbounds. 

Where  the  complaint  alleged  that  defendant 
some  five  years  previously  dug  a  ditch,  whereby 
much  water  was  cast  on  plaintiff's  land,  and 
that  this  had  been  done  continuously  up  to  the 
time  of  suit,  and  the  answer  denied  a  continu- 
ous trespass,  and  pleaded  the  three-year  stat- 
ute of  limitations,  defendant's  motion  for  judg^ 
ment  on  the  pleadings,  based  on  the  statute  and 
the  theory  of  a  continuous  trespass,  was  prop- 
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eriy  refused,  in  view  of  the  answer's  denial  of 
a  continuous  trespass. 
[Ed.    Note.~For  other  cases,   see   Pleading, 
.  Dec.  Dig.  I  845.*] 

8.  Waters  and   Watbb  Cotjbsbs  (|  126*)— 

DiVEBTINO   SUBFA(»  WATEB^IBSUES. 

Where,  in  an  action  for  diverting  surface 
water  by  means  of  a  ditch  dug  by  defendant,  the 
complaint  alleged  that  the  ditch  was  cut  about 
Aye  years  before  the  commencement  of  the  ac- 
tion, and  that  thereby  a  large  quantity  of  water 
was  collected  and  thrown  on  plalntiflTs  land,  and 
that  that  had  continued  until  the  commence- 
ment of  the  action,  and  defendant  denied  that 
he  had  committed  a  continuous  trespass,  and 
pleaded  limitations  of  three  years,  and  the  case 
was  tried  on  the  theory  that  plaintiff  could 
only  recover  for  injuries  sustained  within  three 
years,  issues:  "Was  the  ditch  •  •  ♦  dug  by 
defendant  more  than  three  years  before  the  com- 
mencement of  this  action?  Was  the  ditch 
•  •  •  used  continuously  to  carry  the  surface 
water  from  defendant's  land  for  more  than  three 
years  before  the  commencement  of  this  action" — 
were  properly  refused  because  not  embod:^ing 
sufBcient  facts  on  the  issue  of  limitations,  since 
the  ditch  might  have  been  dug  and  used  con- 
tinuously for  more  than  three  years  before  the 
commencement  of  the  action,  and  the  injury 
complained  of  might  have  occurred  within  the 
three  years. 

fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  126.*] 

4.  Waters  awd  Water  Courses  (J  126*)— 
Diverting  Surface  Water— Issues. 

The  issues:  *'Did  the  defendant  by  the  use 
of  the  ditch  *  •  ♦  divert  the  natural  flow 
of  the  water  on  the  lands  of  plaintiff?  What 
damage  has  plaintiff  sustained  oy  reason  of  such 
diversion"— were  sufficient  to  enable  defendant 
to  present  his  claims. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
iater  Courses,  Dec  I>ig.  |  126.*1 

5.  Trial  (|  852*)  «  Issues  —  Discretion  of 
Court. 

The  form  of  the  issues  submitted  to  the 
jury  is  within  the  discretion  of  the  presiding 
judge,  provided  they  are  sufficient  to  determine 
the  lights  of  the  parties  and  to  support  the 
judgment. 

[Eld.  Note.— Foi  other  cases,  see  Trial,  Dec 
Dig.  S  352.*] 

d.  Waters  and  Water  Courses  d  126*)— 
Diverting  Surface  Water— Damages. 
One  suing  for  the  wrongful  diversion  of 
surface  water  collected  and  thrown  on  his  land 
may  recover  for  loss  of  crops  in  addition  to  the 
injury  to  the  land. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  140;   Dec  Dig.  S 
125.*] 

7.  Damages  (f  62*)— Duty  of  Person  In- 
jured—Wrongful Diversion  of  Surface 
Water. 

The  rule  requiring  one  injured  by  the 
wrongful  act  of  another  to  do  what  he  reason- 
ably can  to  decrease  the  damages  does  not  re- 
quire an  owner  of  land  injured  by  surface  wa- 
ter wrongfully  diverted,  collected,  and  thrown 
on  his  land  by  means  of  a  ditch  cut  by  another, 
to  cut  a  ditch  to  take  care  of  the  water,  and, 
where  he  fails  to  do  so,  his  damages  cannot  be 
limited  to  the  expenses  incurred  in  cutting 
such  ditch. 

[Bd.    Note.— For   other  cases,   see  Damages, 
Cent.  Dig.  U  119-132 ;    Dec.  Dig.  {  62.*] 

8,  Waters  and  Water  Courses  (§  126*)— 
Diverting  Surface  Water  —  Evidence — 
Instructions. 

Where,  in  an  action  for  diverting  surface 
water  and  throwing  the  same  on  the  land  of 
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plaintiff,  the  evidence  showed  that  defendant 
had  cut  a  ditch  and  thereby  collected  surface 
water  and  caused  the  same  to  flow  on  the  land 
of  plaintiff,  and  that  the  effect  of  keeping  open 
a  ditch  to  take  care  of  such  water  would  be  to 
fill  up  ditches  on  the  land  of  plaintiff,  a  charge, 
that  the  measure  of  damages  was  the  amount 
that  it  would  cost  plaintiff  to  dig  a  ditch  to 
carry  off  the  water  nrom  defendant's  ditch,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  141 ;  Dec  Dig.  f 
126.*} 

9.  Trial  (J  251*)— Instructions— Issues. 

Where  issues  are  submitted  to  the  jury,  an 
instruction  not  directed  to  the  issues,  and  as- 
serting that  plaintiff  cannot  recover,  is  proper- 
ly refused. 

E>d.  Note.— For  other  cases,  see  Trial,  CenL 
g.  IS  587-695;   Dec  Dig.  {  251.*] 

10.  Trial    (§  278*)  —  Instructions  —  Excep- 
tions—Sufficiency. 

An  exception  to  the  charge  as  a  whole  is 
untenable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Csnt. 
Dig.  S  689 ;  Dec  Dig.  {  278.*] 

Appeal  from  Superior  Court,  Henderson 
County;   Councill,  Judge. 

Action  by  H.  M.  Roberts  against  John  J. 
Baldwin.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Tbhs  is  an  action  to  recover  damages  for 
the  v^rongful  diversion  of  rain  or  surface  wa- 
ter from  the  lands  of  the  defendant  to  the 
lands  of  plaintiffs,  by  means  of  a  ditch  cut 
by  the  defendant  The  cause  was  tried  at  a 
former  term  of  the  Henderson  superior  court, 
and  the  appeal,  which  was  taken  at  that  time, 
was  heard  and  considered  by  this  court  at 
fall  term,  1909.  See  Roberts  t.  Baldwin,  151 
N.  C.  407,  66  S.  E,  346. 

The  plaintiffs  allege  that  said  ditch  was 
cut  about  five  years  before  the  commence- 
ment of  the  action;  that  by  means  thereof 
a  large  quantity  of  surface  water  was  collect- 
ed and  thrown  on  the  lands  of  the  plaintiff^ ; 
and  that  this  had  continued  up  to  the  com- 
mencement of  the  action.  This  is  denied  by 
the  defendant  The  defendant,  among  other 
things,  pleads  the  statute  of  limitations  of 
three  years.  The  plaintiffs  offered  evidence 
to  sustain  the  allegations  of  the  complaint, 
and  evidence  to  the  contrary  was  offered  by 
the  defendant.  The  defendant  moved  for 
Judgment  on  the  pleadings  before  evidence 
was  introduced,  and  for  Judgment  of  nonsuit 
at  the  conclusion  of  the  evidence.  Both  mo- 
tions were  refused,  and  the  defendant  except- 
ed as  to  each.  The  same  reason  was  assign- 
ed ta  support  of  each  of  these  motions,  to 
wit:  That  the  complaint  alleged  that  the  in- 
Jury  was  continuous,  and  that  it  originated 
more  than  three  years  before  the  commence- 
ment of  the  action,  and  that  therefore  the 
action  was  barred  by  the  statute  of  llmita^ 
tions. 

The  defendant  tendered  the  following  is- 
sues, which  were  refused,  and  the  defendant 
excepted:    (1)  Was  the  ditch  complained  of 
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by  plaintiff  dug  by  defendant  more  than 
three  years  before  tlxe  commencement  of  thlB 
action?  (2)  Was  the  ditch  dug  by  defendant 
operated  and  used  contlnoonsly.  to  carry  the 
surface  water  from  defendant's  land  for  more 
than  three  years  before  the  commencement  of 
this  action?  (3)  Did  the  plaintiff  by  her  neg- 
ligence, or  of  those  acting  under  or  for  her, 
contribute  to  the  damage  claimed  by  the 
plaintiff?  (4)  Was  the  negligence  of  plaintiff, 
or  those  acting  under  or  for  her,  the  proxi- 
mate cause  of  damage  to  plaintiff's  lands? 
(5)  Have  the  lands  of  the  plaintiff,  described 
in  the  complaint,  been  damaged  by  the  de- 
fendant by  reason  of  the  ditch  cut  by  him, 
causing  water  on  defendant's  land  to  be  di- 
verted from  their  natural  course  and  to  over- 
flow plaintiff's  land,  and,  if  so,  bow  much? 

The  court  submitted  the  following  issues: 
(1)  Did  the  defendant,  by. the  use  of  the  ditch 
cut  by  him,  divert  the  natural  flow  of  the 
water  on  the  lands  of  the  plaintiffs?  An- 
swer: Yes.  (2)  What  damage  has  the  plain- 
tiff sustained  by  reason  of  such  diversion  of 
the  water?    Answer:    $150. 

The  defendant  contended  that  the  plain- 
tiffs, if  entitled  to  recover  damages,  could 
not  recover  for  injury  to  crops  In  addition  to 
Injury  to  the  land. 

The  defendant  also  requested  the  court  to 
give  the  following  Instruction  on  the  issue  of 
damages,  which  was-  refused,  and  the  defend- 
ant excepted:  "In  any  event.  If  you  should 
find  all  of  the  issues  in  favor  of  the  plain- 
iXttBf  then  in  that  case  you  are  Instructed 
that  the  measure  of  plaintiff's  damages  would- 
be  the  amount  that  It  would  cost  the  plain- 
tiffs to  dig  a  ditch  from  B  to  C  of  sufficient 
capacity  to  eany  off  the  water  from  B. 


t» 


Shlpp  &  Bwbank  and  Smith  &  Schenck,  fort 
appellant    Chas.  F.  Toms,  Staton  ft  Rector, 
O.  V.  F.  Blythe,  and  J.  W.  Pless,  for  appel- 
lee. 

> 

ALLEN,  J.  (after  stating  the  facts  as 
above).  1.  The  flrst  and  second  exceptions 
to  the  refusal  to  enter  Judgment  for  the  de- 
fendant upon  the  pleadings,  or  to  nonsuit  on 
the  evidence,  cannot  be  sustained.  The  same 
question  was  presented  and  considered  on  the 
former  appeal  in  this  action  (151  N.  C.  408, 
€6  S.  E.  846),  and  the  court  then  said:  "The 
defendant  pleaded  the  three-year  statute  of 
limitations  and  relied  upon  Revisal  1908,  { 
895  (3) :  'Action  for  trespass  upon  real  prop- 
erty. When  the  trespass  is  a  continuing  one, 
such  action  shall  be  commenced  within  three 
years  from  the  original  trespass,  and  not 
thereafter.'  His  honor  erred  in  sustaining 
the  plea.  This  is  not  a  continuing  trespass. 
It  l8  Irregular,  intermittent,  and  variable,  de- 
pendent upon  the  rainfall  as  to  quantity  of 
water  poured  upon  the  plaintiff's  land,  and 
In  frequency  of  occurrence.  It  is  true  the 
ditch,  which  was  dug  more  than  three  years 
before  suit  brought,  has  been  continuously 
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there;  but  that  is  on  the  defendants  land. 
The  trespass  is  the  pouring  down  of  water 
upon  the  plaintiff's  land,  which  com^s  down 
at  Irregular  periods  and  in  varying  quanti- 
ties, to  the  injury  of  his  crops  and  land.  The 
plaintiff  can  recover  for  any  Injury,  caused 
by  water  diverted  from  its  natural  course, 
within  three  years  before  the  action  began." 

[1]  It  has  been  repeatedly  decided  that  a 
Judgment  of  this  court  cannot  be  reviewed 
by  a  second  appeal.  Pretzfelder  v.  Insurance 
Co.,  123  N.  C.  164,  81  S.  B.  470,  44  L.  R.  A. 
424 ;  Harris  v.  Quarry  Co.,  137  N.  C.  204,  49 
S.  E.  95 ;  Green  v.  Green,  143  N.  C.  410,  55 
S.  E.  818.  < 

[2]  If,  however,  there  was  merit  In  the 
contention  of  the  defendant,  and  it  had  not 
been  heretofore  considered,  there  are  no  facts 
appearing  on  the  record,  or  admitted  by  the 
pleadings,  on  which  the  court  can  declare, 
as  matter  of  law,  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations.  The 
defendant  denies  the  allegation  that  be  had 
committed  a  continuous  trespass,  which  com- 
menced more  than  three  years  before  the 
commencement  of  the  action,  and  should  not 
complain  if  the  court  declines  to  act  upon 
the  allegation  as  a  fact  in  the  case. 

Oldham  v.  Rieger,  145  N.  C.  258,  58  S.  E. 
1093,  in  which  the  distinction  is  clearly 
drawn  between  the  cases  in  which  the  court 
may  decide  the  plea  of  the  statute  of  limita- 
tions, as  matter  of  law,  and  when  it  cannot 
do  so,  is  in  point  Justice  Walker,  speaking 
for  the  court,  says:  "When  the  complaint 
sets  out  a  cause  of  action  which  is  clearly 
barred  and  the  facts  are  admitted  by  the  an- 
swer, and,  in  addition  to  the  admissloui  the 
statute  is  pleaded  or  relied  on,  then  the  court 
may  decide  the  question  as  a  matter  of  la^« 
This  was  the  case,  as  will  appear  by  refer- 
ence to  the  statement  of  the  facts,  in  Shack- 
elford V.  Staton,  117  N.  C.  73  [23  S.  B.  1011, 
and  Cherry  v.  Clanal  Co.,  140  N.  (X  at  page 
426  [53  S.  E.  139,  111  Am.  St  Rep.  850],  In 
the  last  of  which  cases  Justice  Hoke  says: 
'The  facts  are  uncontroverted.'  But  when 
the  complaint  states  a  cause  of  action  ap- 
parently barred,  and  the  answer  properly  de- 
nies the  facts  or  the  cause  of  action,  and 
then  sets,  up  the  bar  of  the  statute,  the  court 
cannot  dismiss  upon  a  demurrer  ore  tenus 
or  a  motion  to  nonsuit  for  when  such  a  mo- 
tion is  made  it  must  be  decided  upon  the 
pleadings  of  the  plaintiff  or  of  the  adversary 
of  the  party  who  makes  the  motion,  and  the 
court  has  no  right  to  look  at  the  pleading 
of  the.  opposing  party,  except  to  see  U  the 
facts  are  admitted,  so  as  to  present  merely 
a  question  of  law." 

[3]  The  defendant  did  not  ask  that  an  is- 
sue be  submitted  on  the  plea  of  the  statute. 
The  first  and  second  issues  tendered  may 
have  been  so  intended;  but  they  did  not  em- 
body sufficient  facts.  The  ditch  may  have 
been  dug  and  used  continuously  for  more 
than  three  years  before  the  commen cement  of 
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the  action,  and  the  Injury  to  the  plaintiffs 
may  have  occurred  within  the  three  years. 

In  Hocutt  V.  Railroad,  124  N.  C.  218,  32 
8.  E.  681,  the  ditches  complained  of  had  been 
cut  and  In  use  for  more  than  20  years;  but 
it  was  held  that  the  action  was  not  barred 
because  the  right  of  action  did  not  accrue 
until  the  plaintiff  was  Injured. 

The  case  seems  to  hare  been  tried  on  this 
theory,  as  the  plaintiffs  confined  their  evi- 
dence to  Injuries  sustained  within  three 
years,  and  the  court  charged  the  jury:  "You 
cannot  consider  any  damage  either  to  crops 
or  to  the  land  of  the  plaintiffs  prior  to  three 
years  next  before  bringing  this  suit.  You 
can  go  back  three  years  from  the  time  the 
summons  was  issued  In  this  case  and  assess 
damages  both  to  the  land  and  the  crops  for 
that  period.  You  cannot  go  beyond  that  In 
arriving  at  damages  either  as  to  the  Injury 
to  the  land  or  crops." 

[4]  2.  The  Issues  adopted  by  the  court 
were  sufficient  to  enable  the  defendant  to 
present  his  contentions,  and  to  develop  his 
case,  and  this  Is  all  he  was  entitled  to. 

[61  The  form  of  the  Issues  Is  within  the 
discretion  of  the  judge  of  the  superior  court, 
provided  they  are  sufficient  to  determine  the 
rights  of  the  parties,  and  to  support  the 
judgment  Klmberly  v.  Howland,  143  N.  G. 
398,  65  S.  B.  778,  7  L.  R.  A.  (N.  8.)  545; 
Clark  v.  Guano  Co.,  144  N.  C.  71,  66  8.  B. 
858,  119  Am.  St.  Rep.  931. 

[6]  3.  There  was-  no  error  In  allowing  the 
plaintiff  to  recover  damages  for  loss  of  crops 
In  addition  to  Injury  to  the  land.  Ridley  v. 
Railroad,  124  N.  C.  38,  32  S.  E.  379;  Beas- 
ley  v.  Railroad,  147  N.  C.  366,  61  S.  E.  453. 

The  action  in  Ridley  v.  Railroad,  supra, 
was  commenced  In  18&2,  before  the  act  pro- 
viding for  the  assessment  of  permanent  dam- 
ages against  railroads,  and  was  decided  un- 
der the  general  law,  and  It  was  there  held 
that  the  plaintiff  was  entitled  to  a  judgment 
of  $800,  upon  a  verdict  finding  the  damage 
of  the  land  to  be  $600  and  the  damage  to 
the  crops  $300,  and  It  was  approved  in  Beas- 
ley  V.  Railroad,  supra. 

[7]  4.  We  do  not  think  the  rule,  requiring 
a  party  Injured  by  the  wrongful  act  of  an- 
other to  do  what  he  reasonably  can  to  de- 
crease the  damages,  should  be  extended,  as 
the  defendant  contends.  To  do  so  would  set 
a  premium  on  Illegal  conduct,  and  would 
render  useless  many  of  the  drainage  acts  of 
our  state.  If  the  prayer  for  Instruction  re- 
fused by  the  court  embodies  a  correct  legal 
principle,  It  Is  unnecessary  for  the  upper  pro- 
prietor to  Institute  legal  proceedings  to 
drain  through  the  lands  of  the  lower  pro- 
prietor. 

He  may  cut  his  ditches  when  and  where 
he  pleases,  may  collect  and  divert  water  and 
pour  it  on  the  lands  of  the  lower  proprietor, 
and  then  require  him  to  cut  ditches  on  Ills 
land  to  take  care  of  this  water,  or,  falling 


to  do  so,  his  damages  are  limited  to  the  ex- 
penses he  would  have  Incurred  In  cutting  the 
ditches. 

[8]  But  the  Instruction,  as  framed,  could 
not  have  been  given  In  any  event  The  In- 
struction limits  the  recovery  to  the  cost  of 
digging  a  ditch  from  B  to  C,  of  sufficient 
capacity  to  carry  off  the  water  from  B. 
There  is  evidence  In  the  record  that  there 
are  ditches  on  the  lands  of  the  plaintiffs  be- 
tween C  and  the  creek,  and  that  the  effect  of 
keeping  open  a  ditch  from  B  to  C  would  be 
to  fill  up  these  ditches.  One  witness  said: 
**Q.  Wouldn't  it  be  a  good  thing  to  keep  the 
ditch  BC  open?  A.  I  think  it  would  be  a  big 
mistake;  It  would  fill  up  all  Roberts'  ditch- 
es between  there  and  the  creek."  If  the  law 
imposed  on  the  plaintiffs  the  duty  of  taking 
care  of  the  water,  surely  It  would  not  deny 
to  them  the  cost  of  enlarging  the  ditches 
from  C  to  the  creek,  made  necessary  by  the 
acts  of  the  defendant.  The  Instruction 
would  do  so,  and,  if  given,  this  evidence  re- 
ferred to  could  not  be  considered. 

[I]  6.  There  were  several  instructions  pray- 
ed for  that  are  not  set  out,  because  none  of 
them  were  directed  to  the  Issues  and  con- 
clude, "The  plaintiffs  cannot  recover."  Brad- 
ley V.  Railroad,  126  N.  C.  740,  36  S.  B.  181 : 
Poy  v.  Winston,  135  N.  C.  440,  47  8.  B.  466 ; 
Earnhardt  v.  Clement,  137  N.  C.  93,  49  8.  B. 
49.  We  think,  however,  the  substance  of 
them,  where  pertinent,  was  embraced  In  the 
charge. 

[101  6.  The  exception  to  the  charge  as  a 
whole  is  untenable.  Sigman  t.  Railroad,  135 
N.  C.  181,  47  8.  B.  420.  The  case  is  similar  to 
the  case  of  Briscoe  v.  Parker,  145  N.  C.  14, 
68  S.  B.  443,  and  has  been  correctly  tried. 

No  error, 

(15S  N.  C.  287) 

BERRY  V.  CAROLINA,  O.  ft  O.  RY. 

(Supreme  Court  of  North  Carolina.    May 

24,  1911.) 

1.  False  Impbisonmsnt  (fi  15*)— Injitbiss  to 
Passengers  —  Misconduct  ot  Trainmen — 
Complaint. 

A  complaint  in  an  action  against  a  carrier* 
which  alleges  that  while  plaintiff  was  ridlns 
peaceably  as  a  passenger  on  a  train  the  agents 
of  the  carrier  willfully  and  maliciously  assaulted 
him.  and  committed  a  battery  on  him,  and  tIo- 
lently  ejected  him  from  the  train,  and  caused 
his  arrest  on  a  criminal  charge,  and  that  he 
was  discharged  and  the  prosecution  dismissed* 
charges  a  single  continuing  tort,  for  which  the 
carrier  is  liable. 

(E3d.   Note.— For  other  eases,  see  False  Im- 
prisonment, Dec.  Dig.  I  15.*] 

2.   CORPOBATIONB  (|  397*)—TOBTS— LIABILITY. 

A  corx>oration  is  liable  for  the  acts  of  its 
servants  committed  while  engaged  in  the  busi- 
ness of  the  corporation. 

FEd.  Note.~For  other  cases,  see  Corporatlona^ 
Dec.  Dig.  I  397.*J 

3.  Cabbiebs  (I  860*)-~Pa88bngeb8— EjEonoit 

— Grounds. 

A  passenger  may,  bj  misconduct,  justify 


his  ejection  from  the  tram,  and  the  conductor 


7 
in. 
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need  not  wait  until  an  act  of  yiolence  has  been 
committed  by  the  passenger  before  ejecting  him, 
but  he  may  anticipate  violent  conduct  when  the 
condition  of  the  passenger  indicates  that  he  will 
become  offensive  to  the  other  passengers,  and 
the  conductor  need  only  use  reasonable  care  not 
to  make  a  mistake. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  |  1443 ;    Dec.  Dig.  §  360.^] 

4.  False    Impbisonment   (|   15*)— Liability 

OF     CaSBIEB  —  MiSTBEATlCENT     OF     PaSSEN- 
GEB8. 

A  traveling  passenger  agent  of  a  carrier 
who  assists  a  conductor  In  running  an  excursion 
train,  carrying  numerous  passengers,  and  who 
assumes  authority  in  managing  the  train,  acts 
presumably  within  the  scope  of  his  authority 
with  the  consent  of  the  carrier,  and  has  lawful 
authority  to  cause  the  arrest  of  a  passenger  on 
proper  provocation,  and,  where  he  exercises  his 
authority  wrongfully  and  in  disregard  of  a  pas- 
aenger's  rights,  the  carrier  is  liable. 

[Ed.  Note.— For  other  cases,  see  I^lse  Im- 
prisonment, Gent  Dig.  S{  &-07;  Dec.  Dig.  $ 
X5.*3 

Appeal  from  Superior  Court,  McDowell 
County;  Lane,  Judge. 

Action  by  O.  C.  Berry  against  the  Caro- 
lina, Clinchfield  &  Ohio  Bailway.  FrOm  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

"(1)  Was  the  plaintiff  arrested  and  prose- 
cuted as  alleged  in  the  complaint    Ans.  Yes. 

"(2)  Was  the  same  done  without  probable 
cause?    Ans.  Yes. 

**(3)  Was  the  same  done  with  malice?    Ans. 


"(4)  Was  the  act  of  the  agent  of  the  de- 
fendant company  as  alleged  In  the  complaint 
done  willfully  or  wantonly  or  in  utter  disre- 
g^ard  of  the  righta  of  the  plaintiff?     Ans. 


*'(S)  Has  the  criminal  action  terminated? 
Ans.  Yes. 

"(6)  What  damage,  if  any,  has  plaintiff 
sastained  thereby?    Ans.  $850." 

From  the  Judgment  rendered  the  defend- 
ant appealed. 

J.  Norment  Powell  and  Jas.  J.  McLaugh- 
lin, for  appellant  John  Gary  ESvans  and 
Pless  &  Wlnbome,  for  appellee. 

BRGWN,  J.  The  defendant  assigns  as  er- 
ror: (1)  Overruling  defendant's  demurrer  ore 
tenus  to  the  complaint  (2)  Overruling  de* 
fendant's  motion  to  nonsuit  at  the  close  of 
the  evidence. 

[1]  We  are  of  opinion  that  the  demurrer 
was  properly  overruled.  The  complaint  al- 
leges 'that  at  or  near  the  station  of  Marion, 
In  the  state  of  North  Carolina,  while  plain- 
tiff was  riding  peaceably  as  a  passenger  on 
said  train,  the  agents  of  the  defendants  will- 
folly,  wantonly,  carelessly,  maliciously,  neg- 
ligently, and  in  utter  disregard  of  the  rights 
of  the  plaintiff  assaulted  the  plaintiff  and 
committed  a  battery  upon  his  person,  and 
with  violence  and  a  strong  arm  ejected  the 
plaintiff  from  Its  car,  where  he  had  a  right 


to  be,  and  caused  the  plaintiff  to  be  arrested 
and  charged  as  a  criminal  before  a  Justice 
of  the  peace  in  the  state  of  North  Carolina." 
The  complaint  further  avers  that  the  plain- 
tiff was  discharged,  and  that  the  prosecution 
has  terminated.  It  requires  no  citation  of 
authority  to  prove  that  a  cause  of  action  is 
stated  by  those  words,  and  one  for  which,  if 
sustained,  the  plaintiff  m^y  recover  dam- 
ages. The  complaint  not  only  alleges  the 
wrongful  ejection  of  plaintiff,  a  passenger, 
from  defendant's  train,  but  that  it  was  done 
willfully,  wantonly,  and  in  utter  disregard 
of  plaintiiTs  rights.  Holmes  v.  Railroad,  94 
N.  C.  324. 

The  error  of  the  learned  counsel  for  de- 
fendant is  in  regarding  this  as  an  action  for 
a  prosecution  solely  for  a  supposed  past  of- 
fense as  was  the  case  in  Minter  v.  So.  Ex- 
press Co.,  153  N.  C.  607,  09  S.  B.  497,  and 
Daniel  v.  RaUway,  136  N,  G.  517,  48  S.  E. 
816,  67  L.  R.  A.  455.  In  the  former  case  the 
complaint  charged  that  the  defendant's  night 
watchman  swore  out  a  'warrant  against  the 
plaintiff  for  the  larceny  of  whisky  from  the 
express  company.  The  complaint  was  held 
to  be  demurrable,  in  the  absence  of  an  al- 
legation that  the  express  company  authoriz- 
ed or  ratified  the  act  of  the  night  watchman; 
the  act  charged  not  being  within  the  general 
scope  of  his  authority.  In  the  latter  case  the 
cashier  in  the  local  office  of  a  railroad  com- 
pany caused  the  arrest  of  a  person  whom  he 
suspected  of  having  stolen  money  from  the 
office  of  the  company.  In  the  absence  of 
proof  that  the  act  of  the  casliier  was  au- 
thorized or  ratified  by  the  corporation,  it 
was  held  that  the  plaintiff  could  not  recover. 
The  difference  between  those  cases  and  the 
one  at  bar  is  obvious.  In  the  two  former  the 
sole  purpose  was  to  punish  the  offender  for 
a  past  unlawful  act  upon  his  part,  and  thus 
to  vindicate  Justice.  That  was  no  part  of 
the  agent's  business,  and  did  not  come  within 
even  an  implied  authority,  much  less  the  ac- 
tual scope  of  his  agency.  ^'There  is  no  im- 
plied authority  In  a  person  having  the  cus- 
tody of  property  to  take  such  steps  as  he 
thinks  fit  to  punish  a  person  who  he  sup- 
I)oses  has  done  something  with  reference  to 
the  property  which  he  has  not  done.  The 
act  of  punishing  the  offender  is  not  anything 
done  with  reference  to  the  property;  It  is 
done  merely  for  the  purpose  of  vindicating 
Justice.  And  in  this  respect  there  is  no  dif- 
ference between  a  railway  company,  which 
is  a  corporation,  and  a  private  individual." 
Allen  V.  Railroad,  U  R.  6  Q.  B.  65,  quoted  in 
Daniel  v.  Railroad,  supra.  In  this  case  we 
have  a  very  different  state  of  facts  stated  in 
the  complaint  and  admitted  by  demurrer. 
The  tort  consists,  not  in  prosecuting  the 
plaintiff  for  a  past  offense  for  the  purpose  of 
vindicating  Justice,  but  in  having  him  il- 
legally arrested,  while  a  passenger  on  defend- 
ant's train  and  entitled  to  its  protection,  tak- 
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en  from  the  car  and  delivered  Into  custody, 
all  of  whicli  Is  alleged  to  have  been  done  by 
and  at  the  instance  of  defendant's  agent 
The  series  of  acts  constituted  one  continued 
tort  for  which  the  defendant  is  responsible. 

[2]  It  is  well  settled  that  corporations  are 
liable  for  the  acts  of  their  servants  while 
such  servants  are  engaged  In  the  busi- 
ness of  their  principals  in  the  same  manner 
and  to  the  same  extent  that  individuals  ar^ 
liable  under  like  circumstances.  Bank  v. 
Graham,  100  U.  S.  609,  25  tu  Ed.  750.  As  to 
whether  the  arrest  and  ejection  of  the  plain- 
tiff was  actually  within  the  scope  of  Man- 
dell's  authority  can  best  be  considered  in 
passing  on  the  motion  to  nonsuit  as  the 
agency  is  alleged  and,  of  course,  admitted  by 
demurrer.  We  are  of  opinion  that  the  mo- 
tion to  nonsuit  was  properly  overruled.  The 
entire  evidence  was  introduced  by  the  plain- 
tiff, the  defendant  offering  none,  and  tends 
to  prove  these  facts.  There  was  an  excur- 
sion train  operated  on  December  28,  1909, 
from  Spartanburg,  *S.  0.,  beyond  Spruce 
Pine,  N.  C,  on  defendant's  road.  Plaintiff, 
being  a  passenger  thereon,  was  arrested  in 
this  state  by  two  police  officers  of  Spartan- 
burg, who  were  on  the  train,  at  the  direction 
and  command  of  Chas.  T.  Mandell,  the  trav- 
eling passenger  agent  of  the  defendant,  re- 
moved from  the  train  and  delivered  into  the 
custody  of  a  constable  and  a  justice  of  the 
peace  at  Spruce  Pine,  Vhen  a  warrant  was 
Issued  at  Instance  of  Mandell.  The  plaintiff 
was  taken  under  arrest  to  Marion,  in  Mc- 
Dowell county,  Mandell  accompanying  the 
officer,  and  tried  by  a  justice  of  the  peace 
apd  discharged.  The  evidence  shows  that 
Mandell  prosecuted  the  case  and  insisted  on 
plaintifTs  being  imprisoned  without  bail. 
The  motion  to  nonsuit  brings  up  two  in- 
quiries: Was  the  plaintiff  wrongfully  arrest- 
ed, removed  from  the  train,  and  prosecuted? 
If  so,  is  the  defendant  liable  for  Mandell's 
acts? 

[3]  That  a  passenger  may  forfeit  his  rights 
as  such  by  his  misconduct,  and  that  he  may 
be  lawfully  ejected  from  the  train  on  that 
account  by  the  carrier,  is  undeniable.  The 
conductor  is  responsible  for  his  train,  and  it 
Is  not  only  his  right,  but  it  is  his  duty,  to 
eject  a  drunken  or  disorderly  passenger.  In 
doing  this,  the  conductor  is  necessarily  bound 
to  act  upon  appearances,  and  all  that  the  law 
requires  is  that  he  shall  use  reasonable  care 
and  caution  not  to  make  a  mistake.  The 
conductor  is  not  obliged  to  wait  until  some 
act  of  violence  has  been  committed  by  the 
passenger  before  exerting  his  authority.  He 
may  anticipate  violent  and  offensive  conduct 
when  the  condition  of  the  passenger  is  such 
as  to  Indicate  that  he  will  become  offensive 
to  other  passengers.  2  Hutchinson  on  Gar- 
Tiers  (3d  Ed.)  8  978.  The  answer  avers  that 
tne  plaintiff  was  arrested  in  his  car  because 
of  his  violent  threats  and  participation  in  an 
affray  on  the  train  which  resulted  in  the 
nerious  wounding  of  one  of  the  participants. 


While  there  is  evidence  of  a  fight  In  one  of 
the  cars,  there  is  no  evidence  that  the  plain- 
tiff participated  in  it  We  find  nothing  what- 
ever in  the  record  which  justifies  or  even 
excuses  the  arrest  and  prosecution  of  the 
plaintiff.  From  the  plaintiff's  evidence  and 
the  other  testimony  offered  by  him,  it  is 
manifest  that  Mandell  (who  was  not  examin- 
ed) acteSd  with  precipitation,  violence,  and  an 
entire  disregard  of  plaintiff's  rights.  In 
fact,  it  is  not  contended  in  defendant's  brief 
or  upon  the  argument  that  the  arrest,  expul- 
sion, and  prosecution  of  plaintiff  is  justified 
by  any  evidence  in  the  record,  but  defend- 
ant's counsel  rest  their  defense  exclusively 
crpon  the  contention  that  the  defendant  ia 
not  liable  for  Mandell's  acts. 

[4]  We  are  of  opinion  that  such  contention 
cannot  be  sustained.  The  evidence  discloses 
that  this  was  a  large  excursion  train  carry- 
ing many  passengers;  that  Mandell,  admit- 
ted to  be  the  traveling  passenger  agent  of 
defendant,  was  on  the  train;  that  he  was 
assisting  the  conductor  to  manage  the  train, 
which  evidently  needed  more  than  one  per- 
son to  conduct  it  properly.  The  attitude  of 
the  conductor  and  all  on  the  train  towards 
Mandell  shows  that  his  authority  was  sa- 
preme  and  extended  throughout  the  train. 
As  Mandell,  the  passenger  agent  of  defend- 
ant, was  assuming  this  authority  openly  on 
the  train,  it  must  be  presumed  to  have  been 
within  the  scope  of  his  temporary  authority 
and  with  defendant's  consent,  especially 
when  the  defendant  offers  no  evidence  to 
the  contrary.  When  Mandell  ordered  the  ar- 
rest and  expulsion  of  defendant  from  the 
train,  and  followed  it  up  by  delivering  plain- 
tiff into  the  custody  of  the  law  and  prosecut- 
ing him,  he  committed  a  tort  for  which  the 
defendant  is  liable.  The  prosecution  was  not 
for  a  past  offense  which  plaintiff  had  com- 
mitted, as  in  the  cases  we  have  quoted,  but 
it  was  a  continuation  of  the  same  tort  com* 
mitted  by  Mandell  when  he  ordered  the  ar- 
rest on  the  train.  As  he  had  the  legal  an- 
thority  to  order  the  arrest  of  plaintiff  upon 
proper  provocation,  the  act  was  within  the 
scope  of  his  general  authority,  and,  if  he  ex- 
ercised such  authority  wrongfully,  wantonly^ 
and  with  utter  disregard  of  plaintiff's  rights^ 
as  is  alleged  in  the  complaint  and  found  by 
the  jury,  the  defendant  is  liable  for  his  con- 
duct. The  act  was  committed  in  the  course 
of  Mandell's  employment  at  the  time,  in  fur- 
therance of  the  defendant's  business,  and 
was  apparently  within  the  scope  of  his  au- 
thority. The  principle  laid  down  in  the  Dan- 
iels and  Minter  Gases  has  no  application  to 
the  facts  of  this  case.  It  falls  rather  within 
the  principle  laid  down  in  Jackson  v.  Tele- 
graph Ck).,  139  N.  C.  854,  fcl  S.  E.  1015,  TO 
L.  R.  A.  738;  Marlowe  v.  Bland,  154  N.  (X 
140,  69  S.  B.  752;  Hussey  v.  Railroad,  96  N. 
C.  34,  3  S.  E.  923,  2  Am.  St  Rep.  812;  BaU- 
road  V.  Harris,  122  U.  &  597»  7  Supw  Ct  1286^ 
30  L  Ed.  1146. 

No  error. 


N.a) 
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EPLEE  T.  SOUTHERN  RY.  00. 

(Sapreme  Cburt  of  North  Carolina.    May 

24,  1911.) 

1.  Mastxb  and  Sebvant  (§{  101,  102*)— Safe 
Appliances— Obligation  or  Masteb. 

A  master  most  furnish  reasonably  safe  and 
mitable  appliances  and  such  as  are  In  i^neral 
use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  180-184;  Dec.  Dig.  {§ 
101.  102.*] 

2.  Masteb  and  Sbbvant  (§  286*)— Tnjubt  to 
Sbbvant  —  Deiibotive  Appliances  —  Ques- 
tion POB  JXTBY. 

In  an  action  fbr  injuries  to  a  servant  op- 
erating  an  electric  drill,  caused  by  being  caught 
by  a  projecting  set  screw,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  issue  of 
tbe  master's  negligence  in  failing  to  cover  or 
csountersink  the  screw. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1010-1050;  Dec.  Dig. 
I  286.*) 

8.  Masteb  and  Sbbvant  (S  289*)— Injubt  to 
Sebvant— OoNTBiBUTORY  Negligence. 
An  operator  of  an  electric  drill,  consisting 
of  a  vertical  shaft  at  the  lower  end  of  which 
was  a  socket  in  which  the  drill  was  inserted 
and  held  in  place  by  a  projecting  set  screw,  was 
injured  by  being  caught  by  the  screw.  He  had 
never  operated  the  drill  when  the  foreman  di- 
rected him  to  do  the  work.  He  informed  the 
foreman  that  he  did  not  know  how  to  adjust  it ; 
but  the  foreman  did  not  instruct  or  warn  him. 
While  reaching  for  a  cam  of  water  to  pour  wa- 
ter on  the  iron  as  needed,  his  coat  was  caught 
in  the  set  screw,  and  he  was  injured.  Held, 
that  he  was  not  guilty  of  contributory  negligence 
aa  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  1089-1132 ;  Dec.  Dig.  | 
289.*] 

4.  Masteb  and  Sebvant  (|  296*)— Tnjubt  to 
Sebvant^COntributoby  Negligence. 
An  instruction,  submitting  the  issue  of 
contributory  negligence  under  the  test  of  what 
a  reasonably  prudent  man  would  have  done  un- 
der the  circnmstances,  was  sufficiently  favorable 
to  the  master.- 

PEd.  Note.— For  other  cases,  see  Master  and 
•^prvant  Cent  Dig.  {|  1180-1194;  Dec.  Dig.  ^ 
296.*J 

5-  Masteb  and  Sebvant  (|  262*)— Injubt  to 

Sebvant— Assumption  of  Risk. 

The  defense  of  assumption  of  risk,  to  be 
available,  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Master  and. 
Servant  Cent  Dig.  §  858 ;   Dec  Dig.  {  262.*] 

Appeal  from  Snperior  Court,  Buncombe 
County ;  Jas.  Lu  Webb,  Judge. 

Action  by  CaMn  Kplee  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Civil  action  to  recover  damages  for  per- 
sonal injury,  alleged  to  have  been  caused 
l>y  the  negligence  of  the  defendant 

These  issues  were  submitted:  **(l)  Was 
tlie  plaintiff,  Calvin  ISplee,  injured  by  the 
negligence  of  the  defendant,  Southern  Rail- 
'wtLj  Company,  as  alleged  in  the  complaint? 
<2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury  as  allied  in  the 
answer?  (8)  What  damage,  tf  any,  is  the 
plaintiff  entitled  to  recover?"    The  Jury  an- 


swered the  first  issue,  "^es";  the  second  is* 
sue,  "No";  and  the  third  issue,  "One  thou- 
sand dollars.'* 

Moore  &  Rollins  and  W.  B.  Rodman,  for 
appellant  Craig,  Martin  &  Tbomason,  for 
appellee. 

BROWN,  J.  As  the  basis  of  his  action, 
the  plaintiff  alleged  that  defendant:  furnish- 
ed him,  with  which  to  do  hi£r  work,  a  drill 
that  was  unsafe,  and  negligently  constructed, 
in  that  from  the  upright  revolving  shaft 
thereof  there  iHroJected  a  set  screw,  danger- 
ous to  the  person  operating  the  machine,  and 
which  the  defendant  negligently  allowed  to 
project  from  the  shaft,  instead  of  having 
covered  or  countersunk.  Defendant  denied 
that  it  was  negligent,  and  pleaded  oontrib- 
utory  negligence.  Defendant,  in  its  shops 
at  AsheviUe,  operated  an  electric  drill, 
which  consisted  of  a  vertical  shaft,  at  the 
lower  end  of  which  was  a  head  or  socket, 
and  into  this  socket  a  drill  of  the  size  and 
kind  desired  to  be  used  was  inserted  and 
held,  in  place  by  a  set  screw.  This  screw 
head  projected  tbree*quarter8  of  an  inch  and 
was  neither  covered  nor  countersunk  at  time 
of  the  injury.  The  plaintiff  was  drilling  a 
hole  in  a  piece  of  iron,  and,  in  order  to  keep 
the  iron  cool,  from  time  to  time  water  would 
have  to  be  applied  to  the  hole  which  was 
being  drilled.  The  plaintiff  was  standing  on 
the  left  side  of  the  drill  holding  the  iron, 
and  there  was  a  can  of  water  near  by*  so 
that  he  could  pour  the  water  on  the  Iron  as 
needed.  The  plaintiff  had  put  water  on  the 
iron  twice  before  the  accident  happened, 
and,  when  last  using  the  can  of  water,  had 
set  it  on  the  table  to  the  right  of  and  near 
the  drill.  In  reaching  for  the  can  of  water, 
plaintiff's  coat  sleeve  caught  in  the  set  screw, 
which  held  the  drill  in  the  socket,  and  he 
was  seriously  injured. 

The  assignments  of  error,  relied  upon  and 
discussed  in  the  defendant's  brief,  pres^it 
three  questions  for  determination: 

[11  1.  Is  there  any  evidence  of  negligence? 

It  was  the  duty  of  defendant  to  furnish 
plaintiff  with  a  drill  reasonably  safe  and 
suitable  for  the  work  in  which*  he  was  en- 
gaged, and  such  as  is  in  general  use.  Hicks 
V.  Manufaoturlng  Company,  138  N.  C.  319, 
50  «.  E.  703 ;  lioyd  y.  Hanes,  126  N.  C.  359. 
35  S.  E.  611. 

[21  There  is  abundant  evidence  tending  to 
prove  that  for  the  protection  of  the  operator 
such  set  screws  in  drills  are  usually  covered 
or  countersunk.  In  answer  to  counsel  for 
defendant  upon  cross-examination,  plalntUff 
further  testified  that,  two  days  after  he  was 
injured,  he  saw  this  drill,  and  defendant 
had  drilled  out  the  set  screw  hole  and  sunk 
the  head  flush  with  the  drill  shaft,  so  it 
could  not  injure  any  one. 

That  there  is  evidence  of  negligence  to  be 
submitted  to  the  Jury  is  settled  by  a  multi- 
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tude  of  decisions.  Pressly  v.  Yarn  Mills,  138 
N.  G.  410,  51  S.  E.  69,  and  cases  cited. 

[3]  2.  Was  the  plaintiff,  In  any  reasonable 
view  of  the  evidence,  guilty  of  contributory 
negligence? 

The  evidence  tends  to  prove  that  in  prog- 
ress of  plaintiff's  work  It  was  necessary  to 
drill  holes  In  an  Iron  bar.  He  went  to  the 
foreman  of  the  shop  and  asked  where  the 
man  was  that  operated  the  drill.  The  fore- 
man said  he  was  not  there,  and  that  the 
plaintiff  would  have  to  do  the  work  himself. 
The  plaintiff  stated  to  him  that  he  did  not 
want  to  take  the  responsibility  of  operating 
the  drilL  The  foreman  then  went  with  him 
to  the  drill,  adjusted  it,  started  It  running, 
and  left  him  to  operate  It  alone.  The  foreman 
told  the  plaintiff  to  hold  the  Iron  plate,  and 
when  it  became  hof  to  pour  water  on  it. 
The  plaintiff  told  him  that  he  was  unaccus- 
tomed to  the  machine  and  did  not  under- 
stand It  He  had  never  operated  the  ma- 
chine before  and  did  not  know  how  to  ad- 
just it  There  is  no  evidence  that  the  fore- 
man called  attention  of  plaintiff  to  the  set 
screw  or  cautioned  him. 

It  is  manifest  upon  this  evidence  the  court 
could  not  hold  the  defendant  guilty  of  ccm- 
trlbutory  negligence  as  matter  of  law. 

[4]  A  man  engaged  in  such  work  to  which 
plaintiff  was  assigned,  even  if  a  skilled  oper- 
ator, cannot  always  be  on  guard  against 
damage  from  exposed  set  screws  and  the 
like.  His  mind  is  concentrated  on  his  work, 
and,  when  plaintiff  reached  for  the  water 
can,  it  was  almost  a  mechanical  act 

In  submitting  plaintiff's  conduct  to  the 
Judgment  of  the  Jury  under  the  rule  of  the 
''reasonably  prudent  man,"  the  court  gave 
defendant  all  it  was  entitled  to. 

[5]  3.  It  is  unnecessary  to  discuss  the  prop- 
osition contended  for  in  defendant's  brief 
that,  owing  to  the  character  of  the  work  in 
which  plaintiff  was  engaged,  the  provisions 
of  section  2646,  Revlsal  1905,  do  not  apply, 
and  that  the  defense  of  assumption  of  risk 
is  open  to  defendant  for  the  reason  that  such 
defense  is.  not  pleaded  in  the  answer.  Dor- 
sett  V.  Manufacturing  Ck>mpany,  131  N.  O. 
254,  42  S.  E.  612. 

.  Had  it  been  pleaded,  the  court  could 
scarcely  hold  as  matter  of  law  that,  ta  any 
view  of  the  evidence,  the  plaintiff  assumed 
the  risk  of  the  work  at  the  drill  in  which  he 
was  temporarily  engaged  at  the  direction  of 
the  foreman.  Marks  v.  Cottcm  Mills,  138  N. 
a  401,  50  8.  E.  769. 

The  brief  of  the  learned  counsel  for  de- 
fendant concludes  as  follows:  "GThese  sever- 
al assignments  of  error  are  Intended  to  raise 
and  present  to  this  court,  for  Its  decision, 
this  question :  Upon  plaintiff's  own  evidence, 
is  he  entitled  to  maintain  this  action?" 

We  are  of  opinion  that  he  is. 

No  error. 


(155  N.  C.  408) 

STATE  V.  HAWKINS. 

(Supreme  Court  of  North  Carolizia.     May  24, 

1911.) 

L   INDICTBCENT    AND     INFOBMATXON     Q    75*)— 

Construction— Clebical  Ebror. 

Where  an  indictment  alleged  that  defend- 
ant, on  a  date  specified,  in  B.  county  with 
force  and  arms,  "unlawfully,  willfully,  and  fe- 
loniously break  and  enter"  the  town  hall,  etc., 
with  intent  to  commit  larceny  therein,  it  was 
not  fatally  defective  for  failure  to  contain  the 
word  "di(f';    such  omission  being  a  clerical  or 

frammatical   error   cured    by   Revisal   1905,    I 
254. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaUon,  Cent  Dig.  f{  202-204;  Dec 
Dig.  I  75.*] 

2.  BuBOLABT  (I  41*)— Evidence. 

In  a  prosecution  for  burglary,  evidence 
held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Bui^lary, 
Cent  Dig.  ||  94-103;  Dec.  Dig.  |  41.*] 

3.  Criminal   Law    ({   968*)  —  Failure   of 
Proof— Remedy, 

On  the  state's  failure  to  prove  ownership 
of  the  building  alleged  to  have  been  burglarized, 
defendant's  remedy  is  by  prayer  for  an  instruc- 
tion, and  not  by  a  motion  in  arrest  of  judge- 
ment 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SJ  242^-2444;  Dec  Dig.  I 
968.*] 

4.  Burolaet  ({  41*)— Ownership  of  Build- 
ing— Evidence. 

Where,  in  a  prosecution  for  burglary,  a 
witness  testified  without  objection  that  the 
building  belonged  to  the  town  of  M.,  and  there 
was  no  evidence  to  the  contrary,  there  was 
sufficient  proof  of  ownership  of  the  building  to 
sustain  a  conviction. 

[E3d.  Note.~For  other  eases,  see  Burglary, 
Cent  Dig.  §{  94-103;   Dec.  Dig.  {  41.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty ;  Allen,  Judge. 

Bob  Hawkins  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

The  defendant  was  tried  and  convicted  at 
March  term,  1911,  of  the  superior  court  of 
Burke  county,  under  section  8333,  Revisal  of 
1905,  upon  the  following  bill  of  indictment: 
'The  jurors  for  the  state  upon  thdr  oaths 
do  present  that  Bob  Hawkins,  late  of  the 
county  of  Burke,  on  the  81st  day  of  October, 
in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  ten,  with  force  and  arms,  at 
and  in  the  county  aforesaid,  unlawfully, 
willfully,  and  feloniously  break  and  oiter 
the  town  hall  In  the  town  of  Morganton, 
the  property  of  said  town  of  Morganton,  then 
and  there  situate,  in  the  nighttime,  in  which 
said  town  hall  there  was  at  the  time  goods, 
chattels,  dishes  and  other  merchandise  and 
things  of  value,  with  Intent,  unlawfully,  will- 
fully, and  feloniously  to  commit  the  crime  of 
larceny,  against  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state."  Upon 
the  call  of  the  case  for  trial,  and  before 
the  Jury  was  impaneled,  the  defendant  mov- 
ed the  court  to  quash  the  bill  of  Indictment 
on  the  ground  that  there  was  no  allegation 


•For  other  cams  see  uune  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Indezi 
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In  said  bill  that  defendant  did  commit  any) 
cnme,  in  that  the  word  "did"  nowhere  ap- 
peared in  said  bill.    Motion  denied,  and  de- 
fendant excepted. 

The  state  introduced  the  following  evi- 
dence: 

G.  R.  Gilbert  testified  as  follows:  ''I  am 
night  policeman  in  the  town  of  Morgan  ton. 
On  the  night  of  October  31,  1010,  the  ladies 
of  the  town  had  a  Halloween  party  in  the 
town  hall  for  the  benefit  of  Grace  Hospital. 
They  left  the  hall  some  time  between  10  and 
11  o'clock  that  night,  and  left  some  dishes, 
cnps,  pots,  pans,  etc.,  in  there.  Some  time 
that  night,  while  the  party  was  going  on,  the 
defendant  Bob  Hawkins  came  up  there,  and 
they  told  him  to  get  out,  and  he  went  down 
the  stairway  and  went  away.  When  they 
all  left,  the  hall  door  was  locked  with  a 
padlock,  with  hasp  and  staple.  That  night 
some  time  between  1  and  2  o'clock  I  heard 
a  noise  like  some  one  working  at  the  lock 
at  the  door  of  the  hall.  I  was  in  my  room 
Just  across  the  aisle  in  the  building.  I 
lieard  something  like  a  lock  break.  I  got  up 
and  went  to  the  door  and  looked  in,  and  the 
defendant  sat  down  by  the  side  of  the  stove. 
I  pulled  the  door  shut,  went  back  to  my 
room,  put  on  my  clothes,  and  went  in  and 
arrested  defendant  and  took  him  to  the  cala- 
boose and  locked  him  up.  The  lock  was 
gone,  and  we  haven't  found  it  yet.  He  said 
that  if  I  would  turn  him  loose  he  would  go 
home;  that  a  wagon  was  coming  for  him  in 
a  few  minutes.  I  heard  the  noise  at  the 
lock,  I  suppose  about  five  minutes.  It  was 
continuous.  I  heard  something  like  some  one 
walking  down  the  stairway  just  about  the 
time  the  lock  was  broken,  and  while  I  heard 
the  noise  at  the  door  like  some  one  working 
with  the  lock.  I  sleep  in  the  building  across 
the  hall.  The  building  belongs  to  the  town 
of  Morganton."  Cross-examination:  "This 
was  some  time  between  1  and  2  o'clock  in  the 
night  It  was  dark.  The  lights  had  gone 
out.  I  searched  the  defendant.  He  had 
nothing  on  his  person.  I  will  not  swear  Bob 
Hawkins  broke  the  door  open,  or  that  he 
broke  the  lock  to  the  door.  I  did  not  see 
any  one  break  the  door  open.  All  that  I 
know  is  that  I  heard  a  noise  like  some  one 
working  at  the  door  and  heard  something 
like  a  lock  break  and  found  Hawkins  in  the 
liall.  He  told  me  that  he  was  hunting  for  a 
place  to  sleep.  I  told  him  I  would  give  him 
a  place  to  sleep  and  took  him  to  the  cala- 
boose."   Here  the  state  rested. 

The  defendant  introduced  the  following 
testimony: 

Bob  Hawkins,  defendant,  testified  as  fol- 
lows: "I  am  defendant  Live  some  six  or 
eight  miles  from  Morganton.  Was  in  town 
the  night  the  ladies  had  a  Halloween  party 
for  the  benefit  of  Grace  Hospital.  I  was 
employed  by  Timothy  Smith  to  take  some 
vegetables  and  other  things  to  the  hall  for 
Mrs.  Walton.    I  was  there  most  of  the  time 


while  the  party  was  going  on.  They  gave 
me  my  supper,  and  I  stayed  there  until  they 
all  left  I  went  down  street  and  met  up 
with  some  of  my  friends  and  took  a  drink  or 
two  of  liquor.  I  got  cold  and  went  back 
up  there  to  get  warm  before  starting  home. 
Some  of  my  friends  had  a  wagon,  and  they 
were  coming  by  the  town  hall  to  get  me.  I 
went  up  to  the  door,  and  it  was  stauding 
partially  open,  so  that  I  could  see  the  glim- 
mer of  light  from  the  stove  in  the  dark  room. 
I  walked  in  and  sat  down  by  the  stove,  and 
directly  the  policeman  came  in  and  arrested 
me  and  took  me  down  to  the  calaboose  and 
locked  me  up.  I  did  not  break  anything, 
neither  did  I  attempt  to  take  anything — only 
wanted  to  warm  before  starting  for  home." 

Four  witnesses  testified  to  the  good  char- 
acter of  the  defendant. 

The  defendant  requested  that  the  follow- 
ing Instructions  be  given  to  the  Jury: 

"(1)  The  court  charges  you  that  upon  all 
the  testimony  in  this  case,  the  Jury  should 
return  a  verdict  of  not  guilty."  Refused, 
and  defendant  excepted. 

<«(2)  The  court  charges  you  that  the  fact 
that  the  prisoner  was  found  in  the  building, 
as  alleged,  is  not  evidence  that  he  entered  it 
with  the  intent  to  commit  any  particular 
crime."    Refused,  and  defendant  excepted. 

After  the  verdict  the  defendant  moved  in 
arrest  of  Judgment  upon  the  same  grounds 
urged  in  support  of  his  motion  to  quash,  and 
ui)on  the  additional  ground  that  there  was 
no  evidence  that  the  hall  was  the  property 
of  the  town  of  Morganton.  Judgment  was 
pronounced  on  the  verdict  and  the  defendant 
api)ealed. 

R.  G.  Huffman,  for  appellant  Attorney 
General  Bickett  and  Geo.  L.  Jones,  for  the 
State. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  apparent  that  the  failure  to 
use  the  word  "did"  in  the  indictment  is  a 
clerical  or  grammatical  error,  which  is  cured 
by  our  statute.  Revisal  1906,  §  3254.  The 
meaning  of  the  bill  is  clear,  and  the  defend- 
ant could  not  have  been  misled,  nor  could 
he  have  failed  to  understand  the  exact  na- 
ture of  the  offense  charged. 

In  Joyce  on  Indictments,  S  201,  it  is  said: 
'Though  an  indictment  may  be  couched  in 
ungrammatlcal  language,  this  will  not  of  it- 
self, render  the  indictment  insufficient  pro- 
vided the  intention  and  meaning  of  the  plead- 
er is  clearly  apparent*'  And  in  section  202: 
"It  is  the  general  rule  that  an  indictment  is 
not  vitiated  by  mistakes  which  are  merely 
clerical,  where  they  do  not  destroy  the  sense 
of  the  indictment  and  the  meaning  is  ap- 
parent" 

A  case  in  point  is  Pond  v.  State,  55  Ala. 
196,  which  holds  an  indictment  sufilcient 
whidi  charged  that  "the  defendant  broke  in- 
to and  entered  a  storehouse  of  B.  D.  with 
the  intent  to  steal,  in  which  there  was  at  the 
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time  of  such  breaking  and  entering,  goods, 
merchandise  or  other  valuable  things,  kept 
for  use." 

In  Com.  ▼.  Gall,  21  Pick.  (Mass.)  515,  Jus- 
tice Morton  says:  "The  grammatical  and 
critical  objection,  however  ingenious  and 
acute  it  may  be,  cannot  prevalL  The  age  Is 
gone  by  when  bad  Latin  or  even  bad  English, 
so  it  be  sufficiently  Intelligible,  can  avail 
against  the  Indictment,  declaration,  or  plea." 

The  evidence  for  the  state,  when  consider- 
ed in  connection  with  that  of  the  defendant, 
and  the  evidence  of  his  good  character,  would 
have  fully  Justified  a  verdict  of  acquittal;  but 
we  cannot  say  there  was  no  evidence  fit  to 
be  submitted  to  the  Jury,  and  it  was  for  them 
to  determine  its  force  and  conclusiveness. 

The  controlling  principle,  in  determining 
whether  there  is  evidence  which  the  Jury 
ought  to  consider,  is  well  stated  in  State  v. 
White,  89  N.  a  464,  and  approved  in  State 
▼.  Walker,  149  N.  O.  630,  63  S.  B.  77.  as  fol- 
lows: "It  is  well-settled  law  that  the  court 
must  decide  what  is  evidence,  and  whether 
there  is  any  evidence  to  be  submitted  to  the 
Jury,  pertinent  to  an  issue  submitted  to 
them.  It  is  as  well  settled  that,  if  there  is 
evidence  to  be  submitted,  the  Jury  must  de- 
termine its  weight  and  effect  This,  however, 
does  not  imply  that  the  court  must  submit  a 
scintilla,  very  slight  evidence;  on  the  con- 
trary, it  must  be  such  as,  in  the  Judgment  of 
the  court,  would  reasonably  warrant  the  Jury 
in  finding  a  verdict  upon  the  issue  submitted, 
affirmatively  or  negatively,  accordingly  as 
they  might  view  It  in  one  light  or  another,  and 
give  it  more  or  less  weight,  or  none  at  all. 
In  a  case  like  the  present  one,  the  evidence 
ought  to  be  such  as,  if  the  whole  were  taken 
together  and  substantially  as  true,  the  Jury 
might  reasonably  find  the  defendant  guilty. 
A  single  isolated  fact  or  circumstance  might 
be  no  evidence,  not  even  a  scintilla;  two, 
three  or  more,  taken  together,  might  not 
make  evidence  in  the  eye  of  the  law;  but  a 
multitude  of  slight  facts  and  circumstances, 
taken  together  as  true,  might  become  (make) 
evidence  that  would  warrant  a  Jury  in  find- 
ing a  verdict  of  guilty  in  cases  of  the  most 
serious  moment  The  court  must  be  the 
Judge  as  to  when  such  a  combination  of  facts 
and  circumstances  reveal  the  dignity  of  evi- 
dence, and  it  must  Judge  of  the  pertinency 
and  relevancy  of  the  facts  and  circumstances 
going  to  make  up  such  evidence.  The  court 
cannot  however,  decide  that  they  are  true  or 
false.  This  is  for  the  Jury.  But  It  must  de- 
cide that  altogether,  th^  make  tome  evi- 
dence, to  be  submitted  to  the  Jury;  and  they 
must  be  such,  in  a  case  like  the  present  as 
would,  if  the  Jury  believed  the  same,  reason- 
ably warrant  them  in  finding  a  verdict  of 
guilty." 

[2]  The  evidence  of  the  state  tended  to 
prove  that  on  the  night  the  crime  Is  alleged 
to  have  been  committed,  there  was  a  crowd 
in  the  hall  until  between  10  and  11  o'clock; 
that  while  the  crowd  was  there,  the  defend- 


ant went  to  the  hall  and  was  told  to  leave^ 
which  he  did;  that,  after  the  crowd  left  the 
door  was  locked,  a  padlock,  hasp^  and  staple 
being  used;  that  property  of  some  value  was 
left  in  the  hall ;  that  between  1  and  2  o'clock 
in  the  night  a  policeman,  who  slept  in  the 
building,  heard  a  noise  like  some  one  work- 
ing at  the  lock  of  the  door;  that  he  heard 
something  break,  and  he  thought  It  was  the 
lock;  that  he  went  immediately  to  the  hall 
and  found  the  door  open  and  the  lock  gone; 
that  the  defendant  was  on  the  inside,  and. 
when  the  policeman  reached  the  door,  he  sat 
down  by  the  stove. 

If  so,  the  Jury  could  find  from  the  evidence 
that  the  defendant  broke  the  lock  to  the  door 
and  entered  the  hall,  in  which  there  was 
property,  with  the  criminal  intent  alleged  in 
the  indictment 

"The  intent  may,  and  generally  must  be 
proven  by  circumstantial  evidence,  for,  as  a 
rule^  it  is  not  susceptible  of  direct  proof.  It 
may  be  Inferred  from  the  time  and  manner 
at  and  in  which  the  entry  was  made,  or  the 
conduct  of  the  accused  after  the  entry,  or 
both."    Cyc.  vol.  6,  p.  244. 

In  State  v.  McBryde,  97  N.  G.  396,  1  S.  EL 
925,  the  defendant  was  charged  with  break- 
ing Into  a  dwelling  with  intent  to  commit 
larceny,  and*  in  discussing  the  evidence  of 
Intent  the  court  says:  "The  intelligent  mind 
will  take  cognizance  of  the  fact  that  people 
do  not  usually  enter  the  dwellings  of  others 
in  the  nighttime,  when  the  inmates  are 
asleep,  with  Innocent  intent .  The  most  usual 
intent  is  to  steal,  and,  when  there  is  no  ex- 
planation or  evidence  of  a  different  intent, 
the  ordinary  mind  will  infer  this  also.  The 
Intent  is  not  the  object  of  sense — ^it  cannot 
be  seen  or  felt — and,  if  felonious,  is  not  usu- 
ally announced.  So  where  no  felony  Is  com- 
mitted, it  would  be  difficult  to  prove  a  crime 
consisting  of  the  intent  alone,  unless  the  Jury 
be  allowed  to  infer  the  intent  from  circum- 
stances." 

This  is  the  law  as  announced  in  many  de- 
cisions of  this  and  other  courts;  but  in  its 
application  Juries  should  be  guided  by  the 
humane  rule  delivered  by  Judge  Buflin  in 
State  V.  Massey,  86  N.  a  660,  41  Am.  Rep. 
478:  "When  an  act  of  a  person  may  reason- 
ably be  attributed  to  two  or  more  motives, 
the  one  criminal  and  the  other  not,  the  hu- 
manity of  our  law  will  ascribe  it  to  that 
which  is  not  criminal.  'It  is  neither  charity 
nor  common  sense  nor  law,  to  infer  the 
worst  intent  which  the  facts  will  admit  of. 
The  reverse  is  the  rule  of  Justice  and  law. 
If  the  facts  will  reasonably  admit  the  Infer- 
ence of  an  intent,  which  though  immoral  is 
not  criminal,  we  are  bound  to  Infer  that  in- 
tent' " 

The  evidence  of  criminal  Intent  is,  we 
think,  stronger  than  in  State  v.  McBryde, 
supra,  and  in  State  v.  Christmas,  101  N.  G. 
754,  8  S.  E.  361,  in  which  Judgments  upon 
convictions  were  affirmed.  The  motion  Ui 
arrest  of  Judgment  upon  the  ground  that  the 
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Btate  failed  to  prove  tbat  the  hall  was  the 
property  of  the  town  of  Morganton  was  prop- 
erly overruled, 

[3]  If  there  had  been  a  failure  of  proof, 
the  defendant  should  have  taken  advantage 
of  It  by  a  prayer  for  Instruction,  and  not  by  a 
motion  in  arrest  of  Judgment  State  v.  Bax- 
ter, 82  N.  C.  606;  State  v.  Harris,  120  N.  C. 
578,  26  S.  E.  774 ;  State  v.  Huggins,  126  N.  C. 
1056,  35  S.  E.  606. 

[4]  It  seems,  however,  there  was  evidence 
of  the  fact.  A  witness  testified  without  ob- 
jection, *'The  building  belongs  to  the  town 
of  Morganton/'  and  there  was  no  evidence 
to  the  contrary.  The  fact  that  the  defend- 
ant was  in  the  house  was  a  circumstance  to 
be  considered  by  the  Jury  upon  the  question 
of  criminal  intent 

We  find  no  error. 

Ko  error. 

(156  N.  C.  289) 

YOUNOB  V.  BROAD  RIVER  LITMBER  CO. 

(Supreme  Court  of  North  Carolina.     May  17, 

1911.) 

1.  Depositions  (|  75*)— Takiwo— Qttalifica- 
tions  of  comkissioneb. 

The  fact  that  the  commissioner  taking 
depositions  was  not  a  relative  of  either  oarty 
need  not  appear  on  the  face  of  his  certincate, 
though  Revisal  1905,  |  1652,  provides  that  the 
oommissioner  shall  not  be  so  related. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §}  16^189;  Dec.  Dig.  f  75.*] 

2.  Defositioms  (§  83*)— Quashing— Gbounds 
-^Relationship  of  Cohhissioneb. 

That  a  commissioner  taking  depositions 
was  related  to  one  of  the  parties,  contrary  to 
the  statatory  requirement,  is  eround  for  quash- 
ing the  depositions,  unless  waived  by  the  previ- 
ous conduct  of  the  party. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §{  219-226;   Dec  Dig.  §  83.*] 

B.  Depositionb  (I  83*)  —  Quashingk— Bubden 
OF  Pboof. 

The  burden  is  on  one  moving  to  quash  a 
deposition  because  the  commissioner  was  re- 
lated to  one  of  the  parties,  contrary  to  statute. 
to  prove  relationship*  and  where  it  appeared 
that  a  deposition  was  taken  on   the  dav  and 

Slace  fixed,  by  the  person  designated  in  the  or- 
er,  it  is  presumed,  in  absence  of  contrary  evi- 
dence, that  it  was  legally  taken. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  «  219-226;    Dec.  Dig.  i  83.*] 

4.  Evidence  (|  244*)— Heabsat  —  TESTDiONT 
.  OF  Agent. 

In  an  action  for  damages  for  breach  of  a 
contract  by  which  plaintiff  was  to  cut  and  saw 
timber  for  defendant,  and  manufacture  it,  evi- 
dence was  not  admissible  of  a  conversation  be- 
tween witness  and  defendant's  vice  president, 
wherein  the  latter  stated  that  his  company  in- 
tended to  freeze  out  plaintiff,  and  not  let  him 
complete  sawing  the  timber,  by  claiming  that  it 
was  improi>erly  sawed,  and  wherein  witness 
asked  the  vice  president  how  he  could  say  that 
when  he  had  told  witness  that  the  lumber  saw- 
ed by  plaintiff  was  better  than  most  of  it 
sawed  by  defendant's  other  mills ;  the  statement 
not  beixig  made  in  -the  line  of  the  vice  presi- 
dent's official  duty  and  hence  being  hearsay. 

[Ed.  Note.-T-For  other  cases,  see  E>vidence, 
Cent.  Dig.  ${  916-936;   Dec.  Dig.  §  244.*1 


5.  Appeal  and  Ebbob  (t  1050*)— Habvlxbs 
Ebbob- Admission  of  eyidencb— Pbejudi- 
ciAL  Effect. 

The  admission  of  such  conversation  must 
have  been  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  4153Ha60;  Dec  Dig.  | 
1050.*] 

6.  Evidence  (|  643*)— Bepist  Tbbtimont— 
Qualifications— Cost  of  Manufacture. 

In  an  action  for  damages  for  breach  of  a 
contract  by  which  plaintiff  agreed  to  cut  and 
saw  timber  for  defendant  and  manufacture  it, 
wherein  plaintiff  daimed  as  damages  the  differ- 
ence between  the  contract  price  of  sawing  and 
the  cost  thereof,  a  witness  of  18  or  20  years 
experience  in  the  sawmill  business,  who  was  en- 
gaged therein  when  the  contract  was  breached, 
and  bad  expert  knowledge  of  the  cost  of  manu- 
facturing lumber  in  the  county  in  which  the 
worls  was  done,  though  he  had  never  seen  the 
particular  land,  ooula  testify  to  the  average 
cost  of  sawing  and  manufacturing  lumber;  the 
weight  of  his  evidence  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  £}videnoe, 
Cent  Dig.  ||  2356^-2358;   Dec  Dig.  i  543.*] 

Appeal  from  Superior  Gonrt,  Butherford 
County;  Webb,  Judge. 

Action  by  C.  F.  Younce  against  the  Broad 
River  Lumber  Company.  From  a  Judgment 
for  platatiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Civil  action  to  recover  damages  for  breach 
of  contract  between  the  plaintiff  and  de- 
fendant, by  which  the  plaintiff  imdertook  to 
cut  and  Saw  certain  timber  for  defendant 
and  manufacture  it  into  lumber.  The  depo- 
sition of  the  witness  Middleby  bb  to  the  con- 
versation with  defendant's  vice  president 
stated  that  witness  had  a  conversation  with 
the  vice  president  wherein  the  latter  said 
that  they  intended  to  freeze  out  plaintiff  the 
same  as  they  had  done' the  other  man  who 
operated  on  the  same  land,  and  that  be 
would  do  it  l^  claiming  that  the  lumber  was 
improperly  sawed,  whereupon  witness  asked 
him  how  he  could  say  that  when  he  had  told 
witness  that  he  had  been  to  a  number  of 
mills  throughout  the  South,  and  that  the 
lumber  sawed  by  plaintiff  was  better  tlum 
the  majority  of  the  other  mills. 

The  issues  sabmitted  were: 

'*(1)  Did  the  plaintiff  saw  the  timber  for 
defendant  In  accordance  with  the  contract 
made  between  th^n?    Answer:  Yes. 

"(2)  Did  the  defendant  wrongfully  preyent 
plaintiff  froip  performing  his  contract  with  It 
as  alleged?    Answer:  Yes. 

"(3)  What  damage^  if  any,  is  plaintiff  en* 
titled  to  recover?  Answer:  Eight  hundred 
[$8001." 

6.  Gallert  and  Justice  ft  Broadhurst,  for 
appellant.  McBrayer,  McBrayer  ft  McBorie, 
for  appellee. 

BROWN,  J.  [1]  The  defendant  moved  to 
quash  the  deposition  of  J.  Middleby,  Jr.,  a 
witness  for  plaintiff,  upon  the  ground  that 


•For  other 
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the  certificate  of  the  commissioner  was  irreg- 
ular, in  that  it  failed  to  state  that  the  com- 
missioner was  of  kin  to  neither  party.  Re- 
visal  1905,  |  1652.  It  is  not  necessary  that 
this  should  appear  upon  the  face  of  the  cer- 
tificate, although  it  is  a  requirement  of  the 
statute  in  the  selection  of  a  commissioner. 

[2,  3]  It  is  ground  for  quashing  the  depo- 
sition, unless  waived  by  previous  conduct  of 
a  party,  and  the  burden  of  proof  to  establish 
the  relationship  would  be  on  the  one  making 
the  motion.  It  appearing  that  the  deposition 
was  taken  on  the  day  fixed,  at  the  place  nam- 
ed, and  by  the  person  designated  in  the  or- 
der, the  presumption.  In  the  absence  of  evi- 
dence to  the  contrary,  is  that  all  things  were 
done  rightly.  Gregg  v.  Mallet,  111  N.  G. 
76»  15  S.  E.  936;  Street  v.  Andrews,  115  N. 
G.  421,  20  S.  E.  450. 

[4,  6]  The  second  and  third  exceptions  are 
to  the  ruling  of  the  court  in  allowing  the  wit- 
ness Middleby,  whose  deposition  was  taken, 
to  testify  to  a  conversation  in  Reading,  Pa., 
with  one  Glements,  vice  president  of  the  de- 
fendant company.  We  are  of  opinion  that 
the  testimony  was  both  incompetent  and  prej- 
udicial to  the  defendant.  It  was  not  a  decla- 
ration by  an  officer  of  the  company  made  in 
the  line  of  his  official  duties  while  acting  for 
the  company  in  the  particular  transaction, 
nor  was  the  alleged  statement  any  part  of 
the  transaction  between  plaintiff  and  defend- 
ant It  is  hearsay  testimony,  and  falls  with- 
in no  exception  to  the  rule  that  such  evi- 
dence is  incompetent.  It  is  well  settled  that 
the  declarations  of  officers  of  a  corporation 
are  competent  only  when  made  in  line  of  de- 
clarant's official  duty,  and  while  discharging 
it  in  reference  to  a  transaction  for  the  com- 
pany. 20  Gentury  Digest,  ''Evidence,''  |  916 ; 
16  Gyc  1020;  10  Gyc.  947.  It  is  said  in 
Smith  V.  Railroad,  68  N.  O.  114:  "But,  if 
his  right  to  act  in  the  particular  matter  has 
ceased,  his  declarations  are  mere  hearsay, 
which  do  not  affect  the  principal.  Gases  in 
support  of  this  proposition  may  be  found  In 
abundance  with  but  little  industry."  See, 
also,  Williams  v.  Williams,  28  N.  G.  281,  45 
AnL  Dec.  494;  Howard  v.  Stutts,  51  N.  G. 
372;  McGomb  v.  RaUroad,  70  N.  0.  178; 
Rumbough  v.  Imp.  Go.,  112  N.  G.  751,  17  S. 
B.  536,  34  Am.  St  Rep.  528. 

[9]  The  fourth  and  fifth  exceptions  relate 
to  the  issue  of  damages.  The  plaintlflTi  al- 
leged damages  were  measured  by  him  be- 
tween the  contract  price  of  sawing  the  tim- 
ber into  lumber  and  what  he  contended  was 
the  cost  of  doing  so.  The  defendant  offered 
as  a  witness  on  the  cost  of  doing  the  work  a 
Doan  who  had  18  or  20  years  of  experience 
in  the  sawmill  business,  and  was  so  engaged 
in  1906  and  1907,  the  year  in  which  the 
breach  is  alleged  to  have  occurred,  and  had 
manufactured  lumber  in  some  smooth  and 
some  rough  land  in  the  western  part  of  Ruth- 
erford county.    We  think  his  honor  erred  In 


excluding  the  evidence.  It  is  true  the  wit- 
ness had  never  been  on  this  particular  land, 
but  he  had  expert  knowledge  of  the  cost  of 
sawing  and  manufacturing  lumber  upon  both 
smooth  and  mountainous  lands  in  Ruther- 
ford county.  It  was  proper  for  him  to  state 
the  average  cost  of  sawing  and  manufactur- 
ing lumber  as  a  fact  in  his  experience  to  be 
considered  by  the  Jury  and  given  such  weight 
as  in  their  opinion  it  was  entitled  to.  Wil- 
kinson V.  Dunbar,  149  N.  G.  28,  62  S.  E.  748, 
and  cases  cited;  McKelvey  on  Ev.  p.  230. 
New  trial. 

(155  N.  O.  260) 

SHERRILL  V.  WESTERN  UNION  TELE- 
GRAPH GO. 

(Supreme  Gourt  of  North  GaroUna.    May  17, 

1911.) 

1.  Telegraphs  and  Telephones  (|  66*)— -I^ 

LAY   IN   DELIVEBT   OF  MSSSAOSS— ACTIONS— 

Evidence. 

In  an  action  for  negligent  delay  in  the  de- 
livery of  a  message  announcing  the  death  of  a 
relative  of  the  recipient,  who  was  thereby  de- 
prived of  the  opportunity  of  attending  the  funer- 
al, his  testimony  that,  had  liie  message  been 
promptly  received,  he  would  have  taken  a  train 
and  asked  for  a  delay  of  the  funeral,  and  the 
testimony  of  the  sender  that,  had  such  request 
been  received,  the  funeral  woul^l  have  been  de- 
layed, was  competent  as  against  the  objection 
that  there  was  nothing  to  show  that  the  train 
would  not  have  been  late  so  as  to  prevent  the 
recipient  from  making  connections;  there  be- 
ing no  presumption  that  the  train  would  have 
been  delayed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  §$  61-^ ;  Dec  Dig. 

2.  Telegraphs  and  Telephones  (|  66^)— De- 
lay IN  Dblivebt  of  Messaoes— Actions— 
Evidence. 

Where  the  recipient  of  a  message  announc- 
ing the  death  of  a  relative  sued  for  negligent 
delay  of  the  messa^^  depriving  him  of  ue  op- 
portunity of  attending  the  funeral,  evidence  that 
the  delay  in  the  message  caused  such  a  shock  to 
the  recipient's  mother  that  he  could  not  leave 
on  the  day  after  the  receipt  of  the  message  was 
competent  as  a  reason  why  he  could  not  leave 
after  the  receipt  of  the  message. 

[E3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent.  Dig.  |§  61-03 ;   Dec.  Dig. 

3.  Appeal  and  Ebbob  (|  1052*)— Habmlbss 
Ebrobt-Erboneous  Admission  of  ESvidence. 

Where,  in  an  action  for  negligent  delay  in 
delivering  a  message  announcing  the  death  of  a 
relative,  the  evidence  showed  that  the  recipient 
by  taking  the  first  train  after  the  receipt  of 
the  message  could  not  have  reached  the  place  of 
the  funeral  in  time,  the  error,  if  any,  in  allow- 
ing testimony  that  the  delay  in  the  message 
caused  such  a  shock  to  his  mother  that  he  could 
not  leave,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  {fi  4171-4177;  Dec  Dig.  | 
1052.*] 

4.  Tblegbaphs  and  Telephones  (S  06*)— De- 
lay IN  Delivebt  of  Messags— Pbesump- 
TiONs— Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  death  message, 
thereby  preventing  the  recipient  from  attending 
the  funeral  of  a  relative,  evidence  of  the  feeling 
existing  between  decedent  and  the  recipient  must 
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be  shown  by  evidence  where  the  relationship  is 
distant,  though  affection  is  presumed  in  very 
near  relationships. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  61-63;  Dec.  Dig. 
i  66.*1 

6.  Telbgbaphs  and  Telephones  (§  68^)— De- 
lay IN  Delivery  of  Messages  —  Nboli- 
GENCE— Damages. 

Where,  in  an  action  against  a  telegraph 
company  for  negligent  delay  in  deiivering  a  mes- 
sage announcing  the  death  of  an  aunt,  the  evi- 
dence showed  that  the  recipient  lived  within 
sight  of  the  terminal  office  of  the  company,  and 
was  known  to  its  agents,  and  that  the  message 
was  delayed  nearlv  a  day.  and  that  the  recipient, 
if  the  message  had  been  promptly  delivered, 
would  have  attended  the  funeral,  but  that,  be- 
cause of  the  delay,  be  could  not  attend,  and  that 
affection  existed  between  the  recipient  and  de- 
cedent, the  recipient  could  recover  for  mental 
anguish. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  If  69,  70;  Dec.  Dig. 
§68.*] 

6.  Telegraphs  and  Telephones  (§  52*)— De- 
lay IN  Delivery  or  Message— Liability. 

A  recipient  of  a  message  announcing  the 
death  of  a  relative  must  make  every  reasonable 
effort  to  reach  the  place  of  the  funeral  before  he 
can  claim  damages  for  loss  of  the  opportunity, 
and,  where  by  dday  in  delivering  the  message  he 
cannot  by  such  efforts  arrive  in  time  for  the  fu- 
neral, he  may  recover  damages. 

[Bid.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  36;  Dec.  Dig.  S 
52.*] 

7.  Telbgbaphs  and  Telephones  (I  74*)  — 
Negligent  Delay  in  Delivering  messag- 
es—Damages— Instructions. 

An  instruction  in  an  action  against  a  tele- 
graph company  for  negligent  delay  in  the  deliv- 
erv  of  a  message  announcing  the  death  of  a 
relative  of  the  recipient,  depriving  him  of  the 
opportunity  of  attending  decedents  funeral, 
that  the  jury  should  assess  the  damages  at  such 
a  sum  as  will  be  just  compensation  for  the  in- 
jury, that  they  may  not  consider  the  grief  natur- 
al to  the  loss  of  the  relative,  but  must  separate 
the  grief  for  the  relative's  death  from  the  grief 
at  not  attending  the  funeral,  and  only  consider 
the  anguish  suffered  therefrom,  is  sufficient  on 
the  question  of  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephone^  Cent.  Dig.  |  77;  Dec.  Dig.  S 
74.*] 

Appeal  from  Superior  Court*  McDowell 
County;  Lane,  Judge. 

Action  by  Lonnle  Sherrill  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defaidant  appeals. 
Affirmed. 

Geo.  H.  Fearons  and  Alf.  S.  Barnard,  for 
appellant    Pless  &  Winbome,  for  appellee. 

CLABK,  C.  J.  This  is  an  action  to  recov- 
er damages  for  mental  anguish  because  of 
the  failure  to  deliver  promptly  the  follow- 
ing message,  which  was  filed  at  Johnson 
City,  Tenn.,  at  8  p.  m.,  December  21,  1900, 
addressed  to  the  plaintiff  at  Old  Fort,  N.  C: 
"Ma  died  to-day.  If  any  of  you  can  come, 
will  delay  funeral.*'  Though  Ihe  plaintiff 
lived  within  sight  of  defendant's  office,  and 
was  known  to  its  agents  and  to  the  people 
generally  at  Old  Fort,  this  message  was  not 


delivered  till  11  o'clock  next  morning,  when 
the  plaintiff  happened  to  go  into  defendant's 
office.  The  deceased  was  the  aunt  of  the 
plaintiff.  They  had  lived  together  at  various 
times,  and  he  testified  that,  if  the  message 
had  been  delivered  promptly,  he  would  have 
gone  to  Marion  on  the  8:20  train  next  morn- 
ing, and  thence  to  Johnson  City  over  the 
Carolina,  Clinchfield  &  Ohio  Railroad,  and 
would  have  sent  a  message  asking  that  the 
funeral  be  delayed,  and  it  would  have  been 
delayed  till  he  could  have  been  present;  that, 
if  he  had  taken  the  first  train  after  the  mes- 
sage was  delivered,  he  would  have  had  to 
to  have  gone  around  by  way  of  Morristown, 
and  could  not  have  reached  Johnson  City  till 
late  at  night,  and  knowing  that  the  funeral 
could  not  then  be  delayed  till  the  next  day, 
which  would  have  been  the  third  day,  he 
wired  the  relatives  that  he  could  not  come. 
The  above  statement  of  facts  established 
negligence  beyond  controversy. 

[1]  Exceptions  1  and  2  were  because  the 
plaintiff  was  allowed  to  testify  that,  if  the 
message  had  been  received  by  him  the  day  it 
was  sent,  be  would  have  gone  to  Johnson 
City  next  morning  on  the  8:20  train,  and 
that  he  would  have  sent  a  message  asking 
that  the  funeral  be  delayed,  and  exception 
9  was  to  the  admission  of  the  testimony  of 
J.  G.  Pulliam,  the  sender  of  the  message  to 
plaintiff,  that,  if  the  plaintiff  had  sent  such 
message,  he  would  have  been  in  time  for  the 
funeral,  and  that  it  would  have  been  delayed 
on  that  day  until  his  arrival.  The  most 
earnest  contention  of  the  defendant  is  that 
the  8:20  train  might  have  been  behind  time, 
and  that  the  plaintiff  might  have  missed  con- 
nection at  Marion.  But  the  evidence  of  both 
plaintiff  and  Pulliam  is  that  if  the  plaintiff 
had  left  on  the  8:20  train,  and  had  wired 
as  he  said  he  would  have  done,  the  funeral 
would  have  been  delayed  that  day  till  his 
arrival.  This  testimony  is  uncontradicted. 
There  is  no  presumption  of  law  or  of  fact 
that  the  train  was  behind  time^  or  that  plain- 
tiff would  have  missed  connection,  or  that 
the  funeral  would  not  have  been  delayed 
till  his  arrival  if  he  had.  It  does  not  appear 
how  many  trains  passed  over  the  Carolina, 
Clinchfield  &  Ohio  Railroad  each  day,  nor 
the  length  of  time  betwe^i  the  arrival  of 
the  train  from  Old  Fort  at  Marion  and  tiie 
departure  of  the  train  at  that  point  for  John- 
son City.  The  evidence  of  plaintiff  and  Pul- 
liam is  simply  that  if  he  had  left  Old  Fort 
on  the  8«.20  train  that  day,  sending  the  mes- 
sage he  said  he  would  have  sent,  the  funeral 
would  have  been  delayed  till  his  arrival. 

[2]  Eixceptlons  8  and  4  are  because  the 
plaintiff  was  allowed  to  testify  that  the  de- 
lay in  the  message  till  the  next  day  caused 
such  a  shock  to  his  mother  that  he  could  not 
have  left  on  the  next  day  after  receipt  of 
the  message.  This  was  not  submitted  to  the 
Jury  as  an  element  of  damages,  and  was 
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competent  ts  one  of  the  reasons  why  he 
could  not  haye  left  after  the  receipt  of  the 
message  at  U  o'clo<^  next  day. 

[3]  It  was  harmless,  for  the  evidence  was 
that,  if  he  had  left  after  the  receipt  of  the 
message,  he  could  not  have  reached  John- 
son City  till  late  at  night,  and  the  funeral 
could  not  have  been  postponed  then  till  the 
next  day. 

[4]  The  next  four  exceptions  were  to  the 
admission  of  evidence  as  to  the  relationship 
and  feeling  existing  between  the  plaintiff 
and  the  deceased.  It  has  been  long  settled 
that  feelings  of  affection  are  presumed  in 
tht-  very  near  relations  of  life,  but  between 
more  distant  relatives  such  feelings  must  be 
shown  by  evidence.  Cash  ion  v.  Telegraph 
Co.,  123  N.  C.  267,  31  S.  B.  493;  Harrison 
v.  Telegraph  Co.,  136  N.  C.  383,  48  S.  B.  772; 
Liickey  v.  Telegraph  Co.,  151  N.  Q  553,  66 
S.  B.  596. 

[6]  Exceptions  10, 11,  12,  and  13  are  to  the 
refusal  of  the  court  to  tell  the  Jury  that  the 
plaintiff  was  not  entitled  to  recover  dam- 
ages for  mental  anguish.  This  scarcely 
needs  consideration.  The  delay  in  the  tele- 
gram was  unreasonable.  A  letter  by  mail 
would  have  gone  from  Johnson  City  to  Old 
Fort  in  less  time.  The  evidence  is  that  the 
plaintiff  would  have  gone  in  time  to  have 
been  at  the  funeral  if  the  telegram  had  been 
delivered  before  the  8:20  train  next  morning, 
that  he  could  not  have  gone  in  time  if  he 
had  left  by  the  first  train  1:10  p.  m.,  after 
the  receipt  of  the  message,  and  there  was 
evidence  of  affection  between  the  plaintiff 
and  deceased,  in  addition  to  the  relationship. 

[6]  Exceptions  14  and  15  are  to  the  in- 
structions of  the  court  that,  after  the  plain- 
tiff received  the  message,  he  should  have 
made  every  reasonable  effort  to  reach  John- 
son City  in  time  for  the  funeral,  and  if  by 
reason  of  the  delay  in  delivering  the  mes- 
sage he  could  not  after  making  such  efforts 
have  reached  Johnson  City  in  time  for  the 
funeral,  and  there  was  no  fault  on  his  part, 
he  was  ^titled  to  recover  damages.  In  this 
there  was  no  error. 

[7]  The  sixteenth  and  last  exception  is  to 
the  instruction  of  the  court  upon  the  ques- 
tion of  damages,  as  follows:  "If  you  come 
to  the  issue  as  to  damages,  you  should  as- 
sess the  damages  at  such  a  figure  as  would 
be  reasonable,  fair,  and  just  compaisation 
for  the  injury,  and,  on  arriving  at  it,  you 
should  apply  reasonable  common  sense  meth- 
ods such  as  reasonable  business  men  would 
apply.  You  should  not  consider  the  grief 
and  anguish  natural  to  the  loss  of  the  rela- 
tive. You  should  separate  the  grief  at  the 
'annt*s  death  from  the  grief  and  anguish  at 
not  being  at  the  funeral.  It  is  natural  to 
suppose  that  a  man  who  loses  a  near  relative 
suffers  grief,  and  you  should  not  consider 
that,  but  only  consider  the  anguish  and  suf- 


fering he  may  have  undergone  by  reason  of 
the  fact  that  he  did  not  attend  the  funeral.  If 
you  find  such  failure  was  proximately  caus- 
ed by  defendant's  negligence."  We  do  not 
see  that  the  defendant  can  complain  of  this. 

The  defendant  company  is  granted  Its 
franchise  that  it  may  serve  the  public  by  the 
prompt  dispatch  and  delivery  of  messa^^cs 
whose  urgency  requires  more  speedy  trans- 
mission and  delivery  than  can  be  had  by  th« 
ordinary  course  of  the  malL  When  by  the 
selection  of  inefficient  agents  or  Inefllclent 
supervision  of  them  such  messages  are  un- 
reasonably delayed,  the  telegraph  company 
has  failed  in  its  duty,  and  the  plaintiff  who 
has  sustained  damages  by  reason  of  such 
negligence  is  entitled  to  recover  therefor.  It 
is  in  the  power  of  the  defendant  to  avoid  all 
such  actions  as  this  by  proper  attention  and 
the  faithful  discharge  of  its  duties.  The 
telegraph  company  has  no  cause  to  complain 
of  any  one  but  itself  that  such  actions  arisen 
It  is  in  its  power  to  prevent  them*  and  it  is 
its  duty  to  do  so. 

No  error. 

(W  K.  a  48S) 
STATE  ▼.  ROWD, 

(Supreme  Court  of  North  Carolina.     May  IT* 

1911.) 

L  Cbimihai.  Law  (J  655*>-AppEAir- Review 
—Remarks  bt  Coubt^prejudice. 

After  four  of  the  counsel  had  closed  their 
addresses  to  the  jnry,  and  just  after  one  of  de- 
fendant's counsel  had  spoken,  the  judge  told  the 
sheriff  to  give  the  jury  water,  and  stated  that, 
if  they  wished  to  retire  to  their  room,  they  might 
do  so  for  a  few  minutes— '*^e  have  no  band  to 
play  between  the  speeches."  What  elicited  the 
remark  did  not  appear,  and  it  was  not  shown 
that  it  applied  any  more  to  argument  of  counsel 
for  defendant  than  for  the  state.  Held,  that  de- 
fendant was  not  prejudiced  thereby. 

[£M.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |J  1520-1623,  1527, 1535;  Dec 
Dig.  {  655.*1 

2.  HoMioiOE  (8  271*)— Pbovokino  DiFricui,TT 
—Words— Question  for  Jury. 

Defendant  and  deceased  had  previously 
quarreled  over  the  habit  of  deceased  of  passing 
out  of  the  usual  bed  of  a  highway  where  it  was 
rough,  over  defendant's  clover  field,  and  eadi 
had  ordered  the  other  not  to  speak  to  him. 
They  were  enemies,  and  on  the  morning  in  ques- 
tion defendant  accosted  deceased,  telling  him 
that  he  had  broken  his  promise  not  to  drive  over 
the  grass,  and  that,  if  he  did  not  drive  in  the 
road,  defendant  would  put  the  law  on  him. 
This  led  to  a  difficulty.  In  which  defendant  shot 
deceased.  If  eld,  that  it  could  not  be  said  as  a 
matter  of  law  that  defendant's  words  were  not 
such  as  might  be  calculated  to  provbks  a  diffiei^* 
ty  under  the  st^te  of  feeling  existing  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  $  565;   Dec.  Dig.  |  271.»1 

3.  Criminal  Law  (|  829*)— TriaI/— Instrttc- 
ttons— requesten  charge— i  nstkdctiona 
Given. 

In  a  p^secution  for  homicide,  a  requested 
charge  on  sdf -defense  held  covered  by  instmc- 
tions  given. 

TBd.  Note— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  $  2011 ;   Dec.  Dig.  §  829.*] 
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4.   WOBDB  AWD  PHBASES— "SlBIOUB.*' 

The  word  "seriotw"  bas  no  fixed  or  techni- 
cal meaning  in  the  law,  but  is  rather  general 
and  indeterminate  in  its  signification,  and,  when 
applied  to  an  assault,  may  include  one  made 
with  intent  to  kill  or  to  inflict  great  bodily 
harm,  or  one  committed  without  such  intent 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  yoL  7,  p.  6420.] 

Ow  HOMICIDK  (i  28*)--Dkadlt  Wkapoh^-Sxc- 

OND-DSGBEX   MUBDEB. 

Wliere  decedent  was  killed  with  a  deadly 
weapon,  defendant  was  at  least  guilty  of  murder 
in  the  second  degree,  nothing  else  appearing: 
and  the  burden  rested  on  him  to  satisfy  the 
jnry  that  such  facts  and  circumstances  of  miti- 
gation or  justification  existed  as  would  excuse 
the  homicide  or  reduce  its  grade  to  manslaugh- 
ter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  IMg.  H  35,  39,  40;  Dec.  Dig.  {  23.*] 

€.  houicidb  ({  340*)— dcobeb  of  offense— 
Becond-Deqbbb  Mubdsb  —  Manslaughisb. 
Where,  in  a  prosecution  for  homicide,  de- 
fendant admitted  silling  deceased  by  shooting 
him  with  a  shotgun,  but  pleaded  self-defense,  the 
jury  having  disregarded  such  plea,  it  was  their 
duty  to  convict  him  of  murder  in  the  second  de- 
cree, and  hence  be  could  not  complain  that  a 
conviction  of  manslaughter  was  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  715-720;   Dec.  Dig.  ^  340.*] 

7.  HotficiDB  ({  255*)— Manslauohtbb  —  E)vi- 

DKNCB. 

Where,  in  a  prosecution  for  homicide,  there 
was  evidence  justifying  a  finding  that  defendant 
entered  into  a  fight  with  deceased  willingly,  if 
not  with  malice,  deliberation,  or  premeditation, 
«nd  that  be  pursued  deceased  and  shot  him  when 
there  was  no  real  or  apparent  necessity  for  do- 
ing so.  in  order  to  defend  his  own  person,  and 
that  after  killing  him  he  turned,  and  snapped 
his  gun  twice  at  deceased's  son,  a  boy  of  16 
years  of  age,  who  was. unarmed,  and  then  fled,  a 
conviction  of  manslaughter  was  Justified  by  the 
evidence. 

[ISd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  539-541;   Dec.  Dig.  {  255.*] 

Appeal  from  Superior  Ctourt,  Mitchell 
County;  Pell,  Jndge. 

Charles  Rowe  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

The  defendants,  Charles  Rowe  and  Wesley 
Bowe,  were  indicted  for  tbe  murder  of  Fll- 
more  Rose.  Wesley  Rowe  was  acquitted, 
and  Charles  Rowe  was  convicted  of  man- 
slaughter. The  killing  was  admitted  by  the 
defendant,  Charles  Rowe;  his  plea  being 
self-defense.  The  evidence  is  voluminous, 
but,  for  the  purpose  of  considering  the  ex- 
ceptions, the  following  statement  of  facts, 
and  a  portion  of  the  evidence,  will  sufllce: 

Tbe  deceased,  whose  wife  was  a  first  cous- 
in of  the  prisoner,  had  in  cultivation  a  field 
about  a  mUe  from  his  home,  and.  In  order 
to  reach  the  field,  it  was  necessary  for  him 
to  go  over  an  old  road  which  was  used  by 
tbe  public  at  will,  across  the  property  of 
tbe  defendant.  At  one  place  the  road  was 
rough  and  dlflScult  to  pass.  The  deceased  on 
one  or  two  occasions  drove  a  little  out  of  the 
nsual  bed  of  the  road,  allowing  his  wagon  to 
run  over  the  land  'and  clover  of  the  defend- 
ant    On  the  morning  of  the  homicide,  the 


two  defendants  left  home  early, .  about  7 
o'clock,  one  with  an  axe  and  the  other  with 
a  gun,  to  place  some  poles  along  the  road  to 
prevent  trespassing,  as  they  alleged.  From 
this  point  the  evidence  of  the  state  and  the 
defendant  conflicts.  The  state's  witness, 
Avery  Rose,  the  16  year  old  son  of  deceased, 
and  the  only  one  present  at  the  homicide 
except  deceased  and  the  two  defendants,  tes- 
tified: "Thursday  morning  father  and  I 
started  to  the  field;  got  outside  of  Charlie 
Rowe'B  field,  and  quite  a  distance  from  us 
we  saw  Charlie  Rowe  and  Wesley  Rowe 
standing  on  a  high  knoll,  about  125  yards 
away.  Q.  Were  they  on  or  near  this  road 
you  were  traveling?  A.  Yes,  sir;  up  on  a 
knoll,  looking  down  the  road  towards  us. 
We  went  on  and  met  them.  As  soon  as  we 
got  in  sight,  they  came  towards  us.  Q. 
What  did  they  have  in  their  hands?  A. 
Wesley  had  a  gun  and  Charlie  Rowe  had  an 
axe.  Q.  What  kind  of  gun  was  it?  A.  A 
double-barrel  shotgun.  Charlie  had  the  axe. 
My  father  went  up,  and  said,  'Good  morning 
to  them,  and  they  didn't  speak  to  him. 
Charlie  said:  'Now  look  here,  FUmore,  you 
have  run  over  my  clover  and  grass.  If  yon 
don't  drive  down  there  In  the  road,  I  am 
going  to  put  the  law  to  you.'  Father  said: 
'Charlie,  clean  out  those  stumps  over  there 
and  fix  the  road  so  I  can  drive  it,  and  I  will 
do  so.'  Father  went  on  up  the  road,  Charlie 
following  father,  Wesley  following  Charlie. 
I  was  behind  my  father.  Father  went  on 
up  the  road.  Charlie  turned  around  to  Wes- 
ley, handed  Wesley  the  axe.  Wesley  hand- 
ed him  the  gun.  I  then  turned,  and  saw 
there  was  trouble.  I  made  for  the  gnn,  and 
Charlie  knocked  me  down  with  the  gun,  and 
run  on  around  and  shot  my  father.  He 
struck  me  above  the  right  ear — side  of  the 
head.  After  he  shot  my  father,  he  turned 
and  snapped  twice  at  me  as  I  went  to  my 
father.  Q.  Then  what  happened?  A.  They 
ran;  went  back  dovni  the  road."  The  wit- 
ness further  testified  that  neither  he  nor  his 
father  had  a  pistol  or  other  weapon  of  any 
kind,  and  there  was  no  evidence  that  one 
was  found  on  the  body.  The  wife  of  the  de- 
ceased testified  that  deceased  had  not  had  a 
pistol  for  over  20  years.  The  appellant  tes- 
tified in  his  own  behalf,  and  after  telling 
about  going  to  the  place  o(  the  homicide  on 
the  morning  when  they  met,  and  doing  a 
little  work  on  the  road,  continued  as  follows: 
"I  was  Just  on  the  bank  of  the  road,  just  in 
the  edge  of  the  clover.  Q.  Did  any  one 
speak?  A.  I  was  throwing  the  stones  out 
and  making  a  racket  just  as  they  got  up 
there,  and  didn't  hear  any  one  speak.  Q. 
What  was  the  first  word  spoken  there  that 
you  heard?  A.  Just  at  that  time  they  were 
up  to  us,  and  were  just  passing  u8»  and  I 
spoke  and  said:  'FUmore,  you  are  not  doing 
what  you  promised  you  would  do,  keeping 
off  the  clover.'    Just  at  that  time,  he  spoke 
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and  cursed  me  (using  offensive  and  Insulting 
language).  Q.  How  far  away  from  you  was 
he  when  he  said  that?  A.  Two  or  three 
steps  away.  Q.  What  happened  when  he 
used  the  language  you  have  mentioned?  A. 
Just  when  he  used  the  language  I  have  men- 
tioned I  had  seen  his  hand  in  his  pocket  all 
the  time,  from  the  time  he  came  up,  and  Just 
at  that  time  he  stooped  and  picked  up  a 
stone  with  his  left  hand,  his  right  hand  be- 
ing in  his  right  pocket,  and  Avery  stooped 
and  picked  up  two,  a  stone  in  each  hand. 
Just  at  that  time,  Avery  rushed  at  me,  wild- 
ly, furiously,  with  the  stones.  As  he  rushed 
at  me,  he  saw  the  €ixe,  and  he  dropped  the 
stones,  and  grabbed  the  axe.  Q.  Then  wbat 
did  he  do?  A.  Just  as  he  grabbed  the  axe, 
he  was  getting  very  close  to  me  and  made 
a  blow  at  me  with  the  axe,  and  I  dodged 
him,  the  handle  striking  me  on  the  left 
shoulder.  Jerking  the  axe  out  of  his  hand. 
I  gave  back  three  or  four  steps  from  him, 
and  by  then  I  hud  gotten  to  where  my  broth- 
er had  stopped,  and  was  standing  with  the 
gun  on  his  shoulder.  That  was  my  brother 
Wesley.  As  the  blow  came  and  I  dodg^  it, 
I  was  right  at  my  brother  and  I  reached  and 
took  the  gun  off  his  shoulder,  and  smashed 
him  around  the  side  of  tbe  neck  or  head. 
It  staggered  him  considerably.  He  didn't 
fall.  [Here  witness  Indicates  position  of 
parties.]  Q.  When  you  struck  him  with  the 
gun,  what  did  you  say,  if  anything?  A.  Fil- 
more  made  about  one  step  towards  me  with 
his  right  hand  in  his  pocket,  and  as  it  came 
above  his  pocket,  with  the  stone  in  his  left 
hand,  the  right  hand  with  the  revolver  in  it, 
I  fired.  Q.  How  was  he  holding  the  pistol 
when  you  fired?  [Witness  indicates.]  Q. 
Where  was  It  when  you  fired?  A.  The  bott 
was  Just  above  the  pocket  Q.  Did  you  see 
the  pistol?  A.  Yes,  sir.  From  the  time  he 
came  up,  I  saw  his  hand  was  on  his  pocket, 
and  I  could  see  the  bulk.  It  looked  like  the 
muzzle  of  the  pistol.  [Witness  Indicates  to 
the  Jury  how  the  pistol  was  held.]  I  could 
see  the  butt  above  the  edge  of  the  pocket. 
Q.  When  you  saw  the  pistol  In  that  position, 
what  did  you  do?  A»  I  shot  Q.  Did  you 
move  from  the  point  where  you  were  standing 
when  you  struck  Avery  with  the  gun,  as  you 
have  described?  A.  After  I  got  hold  of  the 
gun  and  smashed  him,  I  didn't  move;  stood 
right  where  I  was.  It  was  all  in  a  minute. 
Q.  Why  did  you  shoot?  A.  Our  life  Is  dear 
to  ns,  and  I  saw  that,  if  I  didn't  shoot,  I 
would  be  killed.  Q.  When  you  shdt,  what 
did  Fllmore  Rose  do?  A.  Just  as  I  threw 
the  gun  up  he  scringed  a  little.  He  was 
square  facing  me,  and,  when  I  threw  the 
gun  up,  he  scringed  around  to  the  right, 
turning  his  left  shoulder  a  little  towards  me. 
The  instant  I  fired  he  began  to  sink  down. 
He  sank  down,  and  at  that  moment  I  spoke 
to  my  brother,  and  said:  'Let's  go.'  Q.  How 
did  you  go?  A.  Back  towards  home.  Q.  Did 
you  run  or  walk?  A.  We  trotted;  didn't 
run  fast;    went  faster  than  a  walk.     Of 


course,  when  I  fired  the  gun,  I  thought  Avery 
would  go  to  his  father,  and  I  expected  when 
Avery  got  to  his  father  he  would  grab  the 
pistol.  That  was  why  we  hurried  away.** 
The  witness  further  testified  that,  when  he 
reached  his  home,  he  changed  his  clothing 
and  reloaded  the  gun,  and  went  with  it  to 
Spruce  Pine,  and  surrendered  himself  to  an 
oflQcer.  He  took  the  gun  with  him  because 
he  thought  he  would  be  assaulted.  There 
was  evidence  tending  to  show  that  the  pris- 
oner and  the  deceased  were  very  unfriendly 
at  the  time  of  the  homicide,  and  had  been  for 
some  time  before.  He  had  spoken  before  to 
the  deceased  about  driving  on  his  land,  and 
the  deceased  became  angry  and  quarreled 
with  him,  though  he  did  not  quarrel  himself, 
but  spoke  mildly  to  him.  The  defendant,  in 
this  connection,  testified:  ''I  had  been  cursed 
by  him  and  told  him  to  never  speak  to  me 
any  more,  and  he  had  given  me  orders  never 
to  speak  to  him  any  more.  Q.  What  made 
him  mad  with  you  [that  morning]?  A.  Afy 
speaking  to  him,  I  suppose.  Q.  Didn't  you 
know  by  your  experience  before  that  time 
that,  if  you  spoke  to  him,  It  would  make  him 
mad?  A.  He  seemed  to  be  very  passionate. 
Q.  Did  he  get  mad  when  you  would  tell  him 
to  keep  off  the  road  and  clover?  A.  Tes ;  he 
got  mad  before.  Q.  Ton  expected  him  to  get 
mad  that  morning?  A.  I  did  not  know 
whether  he  would  get  mad.  I  don't  know 
what  you  are  going  to  do.  I  spoke  as  kind 
to  him  as  I  am  talking  to  you.  I  knew  he 
had  gotten  mad  at  other  times."  He  further 
stated  that  he  bore  no  malice  towards  the- 
deceased  at  the  time  of  the  shooting;  that 
he  had  learned  not  to  entertain  malice;  that 
the  clover  and  grass  were  not  worth  much; 
not  over  ten  cents;  that  deceased  weighed 
about  140  pounds  and  the  boy  Avery  Rosc^ 
about  125  pounds,  and  that  he  and  his  broth- 
er, Wesley,  each  weighed  about  165  poonda 
There  was  evidence  that  the  prisoner  and 
his  brother,  Wesley,  did  not  start  from  home 
together.  They  met  at  the  river,  a  half  mile 
from  the  place  of  the  homicide^  prisoner  witli 
the  axe  and  Wesley  with  the  gun,  which  he 
carried  for  his  brother  to  shoot  squirrels 
with,  as  he  did  not  hunt 

During  the  trial,  after  four  of  the  counsel 
had  closed  their  addresses  to  the  Jury,  and 
Just  after  one  of  the  defendant's  counsel 
had  spoken,  the  Judge  said  to  the  sherilT: 
"You  can  give  the  Jury  water,  and,  gentle- 
men of  the  Jury,  if  you  wish  to  retire  to  yonr 
room  [the  Jury  room  being  a  private  room 
at  the  right  of  the  Jury  box],  you  can  do  sa 
for  a  few  minutes.  We  have  no  band  ta 
play  between  the  speeches."  Defendant  ex- 
cepted. The  defendant  requested  the  court 
to  charge  the  Jury  that  the  language  used  by 
him  when  talking  to  the  deceased  about  keep- 
ing off  the  clover  was  not  calculated  to  pro- 
voke a  difficulty  or  bring  on  a  fight.  If  the 
words  were  spoken  in  a  pleasant  way  and  in 
a  mild  tone  of  voice.  This  the  court  refused: 
to  do  and  defendant  excepted.    The  defend- 
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ant  requested  the  court  to  glye  several  In- 
structions to  the  Jury,  and,  among  others,  the 
followhig,  which  is  typical  of  all  of  them, 
and  presents  the  question  of  self-defense  to 
the  Jury  as  fully  as  any  of  them :  "The  court 
charges  you  that  from  all  the  evidence  both 
for  the  state  and  the  defendant  the  defend- 
ants were  in  their  field  where  they  had  a 
right  to  be,  and  being  in  a  place  where  they 
had  a  right  to  be^  if  they  were  without  fault 
in  bringing  on  the  difficulty  and  the  deceased 
advanced  upon  them  or  either  of  them  with 
.  a  rock  or  pistol,  with  intent  to  slay  the  pris- 
oners or  either  of  them,  then  the  def^idants 
were  not  required  to  retreat  or  fly,  but  might 
stand  their  ground  and  repel  the  assault  even 
to  the  extent  of  taking  the  life  of  the  de- 
ceased, and,  if  they  did  this,  your  verdict 
should  be  'not  guilty/  You  are  to  be  the 
judges  of  the  reasonableness  of  the  appr^en* 
sion  of  the  prisoners,  or  either  of  them,  at 
the  time  they  were  assaulted,  if  you  shall 
find  firom  the  evidence  that  they  were  as- 
saulted, and»  to  do  this,  you  are  to  place 
yourselves  in  the  position  and  circumstances 
that  the  prisoners  were  placed  in  at  the  time, 
and  say  whether  or  not  their  apprehension 
was  reasonable/'  The  record  states  that  this 
Instruction  was  given  substantially.  At  all 
events,  the  -court  charged  the  Jury  as  fol- 
lows: 

"(1)  But,  when  a  person  is  without  fault, 
and  In  a  place  where  he  has  a  right  to  be, 
and  a  sudden,  fierce,  and  continuous  assault 
Is  made  upon  him  with  a  deadly  weapon,  he 
may  stand  his  ground  and  slay  his  adversary, 
if  necessary,  to  protect  himself  from  death 
or  great  bodily  harm.  And  the  accused  un- 
der such  circumstances  is  not  required  to 
wait  until  the  opportunity  for  successful  de- 
fense is  passed,  but  has  the  right  to  act  In 
time  to  prevent  death  or  great  bodily  harm. 
and  act  on  the  facts  and  circumstances  as 
they  appear  to  the  prisoner,  which  facts  and 
circumstances  are  considered  by  the  Jury  as 
flufftcient  to  put  in  fear  of  death  or  great  bod- 
ily harm  a  person  of  reasonable  firmness  and 
self-possession;  and  If  under  such  circum- 
stances the  prisoner,  Charlie  Rowe,  shot  the 
deceased,  it  would  be  excusable  homicide. 

**(2)  If  you  should  find  from  the  evidence 
that  Charlie  Rowe  was  in  a  place  he  had  a 
right  to  be,  and  I  charge  you  that  he  was  in 
a  place  where  he  had  a  right  to  be,  being  on 
Ills 'Own  land,  and  you  should  find  that  he 
-was  reasonably  without  fault  in  bringing  on 
the  difficulty,  and  that  Filmore  Rose  made  a 
sudden,  serious,  and  continuous  assault  upon 
them,  then  Charlie  Rowe  would  be  allowed 
to  stand  his  ground  and  shoot  the  deceased 
to  save  his  own  life  or  himself  from  serious 
bodily  harm. 

"(3)  Whether  a  person  who  is  assaulted  by 
another  will  be  Justified  in  using  such  vio- 
lence in  resistance  as  will  produce  death 
must  depend  upon  the  nature  of  the  assault, 
and  the  drcumstances  under  which  it  was 


conmiltted.  It  may  be  of  such  a  character 
that  the  party  assaulted  may  reasonably  ap- 
prehend death  or  great  bodily  harm  to  his 
person,  and,  in  order  to  protect  himself  from 
such  an  assault,  he  may  kill  his  adversary. 
The  law  of  self-defense  is  founded  on  neces- 
sity, and,  in  order  to  Justify  or  excuse  the 
taking  of  human  Ufe  upon  this  ground,  it 
must  appear  first  that  the  slayer  had  reason 
to  believe  that  he  was  in  danger  of  losing  his 
life  or  of  receiving  great  bodily  harm;  sec- 
ondly, it  must  also  appear  to  the  Jury  that 
he  believed  as  a  reasonably  firm  man  that, 
in  order  to  avoid  such  danger,  it  was  neces- 
sary for  him  to  take  the  life  of  the  deceased. 
The  danger  of  losing  life  or  receiving  great 
bodily  harm  must  be  real  or  honestly  believ- 
ed to  be  so  at  the  time,  and  on  reasonable 
ground,  and  the  Jury  is  the  Judge  of  such 
reasonableness  of  his  fears.  Though  it  may 
afterwards  be  ascertained  that  there  was  no 
actual  danger,  yet  the  slayer  has  a  right  to 
kill  in  self-defense  if  the  danger  is  reason- 
ably apparent  It  should  appear  that  the  div 
cumstances  in  which  the  slayer  was  placed 
were  such  as  would  have  produced  the  fear 
of  death  or  great  bodily  harm  in  the  mind  of 
a  man  of  reasonable  prudence,  courage,  and 
self-possession/' 

The  court  was  also  requested  to  charge 
the  Jury  that  there  was  no  evidence  of  man- 
slaughter. This  was  refused,  and  defetndant 
excepted.  Judgment  was  entered  upon  the 
verdict,  and  defendant  appealed. 

Hudglns  &  Watson,  W.  L.  lAmbert,  C  B. 
Greene,  M.  L.  Wilson,  and  Black  &  Ragland, 
for  appellant  T.  W.  Bickett,  Atty.  Gen.,  Q. 
li.  Jones,  J.  W.  Pless,  and  Jolin  C.  McBee^  for 

the  State. 

WALfKBR,  J.  (after  stating  the  facts  as 
above).  [1]  The  remark  of  the  Judge  to  the 
Jury  is  severely  criticised  by  counsel  as  an 
intimation  by  him  that  the  case  was  being 
argued  by  defendant's  counsel  at  too  great 
length,  but  we  cannot  draw  this  inference 
from  it  Counsel  for  the  state  might  Just  as 
well  complain  that  it  was  directed  against 
them.  It  seems  to  have  been  made  indiffer- 
ently. We  are  not  informed  by  the  record 
what  elicited  the  remark,  and  we  are  unable 
to  see  that  it  was  prejudicial  to  the  defend- 
ant It  may  have  been  so,  but  it  is  incum- 
bent upon  him  to  show  it  We  will  not  pre- 
sume error.    State  v.  Tyson,  188  N.  C  692, 

45  S.  EI  838;   State  v.  Davis,  184  N.  a  633, 

46  S.  B.  722;  State  y.  Lance,  149  N.  C.  651, 
63  S.  B.  198;  State  v.  Plyler,  158  N.  a  630, 
69  S.  B.  269. 

[2]  But  it  was  strenuously  contended  and 
argued  before  us  with  much  force  and  plausi- 
bility that  the  words  of  the  defendant,  ad- 
dressed to  the  deceased,  were  not  calculated, 
nor  could  they  have  been  intended  to  provoke 
a  difficulty,  and  therefore,  if  the  Jury  accept- 
ed the  defendant's  version  of  the  facts,  he 
was  without  fault,  while  the  deceased  made 
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a  sudden  and  deadly  assault  upon  blm,  tbus 
making  complete  the  right  of  self-defense. 
Whether  language  Is  proyocatlve  or  not  can- 
not always  be  determined  by  a  mere  consid- 
eration of  the  words  by  themselves.  It  is 
sometimes  necessary,  in  order  to  ascertain  the 
meaning  or  Intention  of  the  speaker,  or  the 
probable  effect  of  what  \A  said  upon  the  per- 
son to  whom  he  has  spoken,  that  we  should 
view  them  in  their  proper  setting,  the  cir- 
cumstances and  surroundings  of  the  parties, 
their  previous  relations  to  each  other,  and  the 
state  of  their  feelings.  What  is  said  by  a 
friend  may  pass  unnoticed,  while,  if  the 
same  words  are  uttered  by  an  enemy,  they 
are  like  a  spark,  though  small  it  be,  falling 
into  powder,  and  the  explosion  quickly  fol- 
lows. In  such  a  case  a  single  word,  though 
apparently  innocent  and  harmless,  will  arouse 
the  human  passions  of  anger  and  resentment 
An  illustration  may  be  found  In  McGrew  r. 
State  (Tex.  Cr.  App.)  49  S.  W.  226,  in  which 
it  appeared  that  defendant  and  deceased,  be- 
ing unfriendly,  had  met  casually  In  a  saloon. 
Defendant  ordered  a  glass  of  Dutch  beer, 
whereupon  deceased  said,  **I  will  take  a  glass 
of  American  beer,**  and  a  fight  ensued.  It 
was  contended  that  the  words  of  the  de- 
ceased were  not  calculated  to  provoke  a  dif- 
ficulty, but  the  court  ruled  otherwise,  and 
daid :  **While  the  act  of  provocation  must  be 
confined  to  the  time  when  the  homicide  was 
committed,  yet  we  do  not  understand  by  this 
that  we  cannot  look  back  to  facts  transpiring 
before  this,  the  course  of  conduct  of  the  par- 
ties, and  their  former  conversations,  in  or- 
der to  shed  light  upon  and  render  significant 
some  act  or  declaration  done  at  the  time  of 
the  homicide."  The  evidence  in  the  case 
shows  that  the  deceased  had  previously  quar- 
reled with  the  defendant  about  this  same 
matter,  and  each  had  ordered  the  other  not 
to  speak  to  him.  They  were  enemies,  and 
the  defendant  should  have  known,  and  did 
know,  of  this  state  of  feeling  at  the  time 
he  spoke  to  the  deceased  about  driving  over 
his  "clover  patch.*'  According  to  his  own 
testimony,  he  accused  the  deceased  of  bad 
faith,  in  that  he  had  deliberately  broken  his 
promise  not  to  injure  his  grass  and  clover, 
and  he  should  have  known,  if  he  did  not 
know,  that  such  language  was  calculated  to 
provoke  a  difficulty,  as  deceased  had  quarrel- 
ed with  him  before  under  like  circumstances, 
and  they  would  have  fought  then  if  the  de- 
fendant, as  he  says,  had  not  exercised  great 
self-controL  The  court  properly  instructed 
the  Jury  to  consider  the  evidence  and  decide 
whether  or  not  the  words  were  calculated 
and  Intended  to  bring  on  a  fight,  and  the  ex- 
ception to  this  part  of  the  charge  must  be 
overruled. 

[3]  The  defendant  was  entitled  to  the  in- 
struction requested  by  him  and  which  we 
have  set  out  in  the  statement  of  the  case,  if 
he  was  entitled  to  any  which  he  asked  to 
be  ifivtn^  but,  while  the  Judge  did  not  txse 


the  language  of  the  prayer,  as  he  was  not 
required  to  do  so,  we  think  the  substance  of 
the  instruction  was  given  in  the  general 
charge  to  the  Jury,  and  that  was  a  sufficient 
response  to  the  prayer.  It  may  well  be  said 
that  the  charge  of  the  court  was  favorable 
to  the  defendant,  as  much  so  as  he  had  any 
right  to  expect,  for  the  Jury  were  told  that 
the  defendant  was  where  he  had  a  right  to  be, 
and  that,  if  a  sudden,  fierce,  and  continuous 
assault  was  made  upon  him  with  a  deadly 
weapon,  the  law  permitted  him  **to  stand  his 
ground,'*  and  slay  his  adversary,  and  he  was 
not  required' to  wait  until  the  opportunity 
for  successful  defense  had  passed,  but  might 
act  at  once  upon  the  facts  as  they  appeared 
to  him,  and  if  the  Jury  found,  when  the  evi- 
dence is  thus  considered — ^that  is,  by  putting 
themselves  in  his  place— that  the  circum- 
stances wece  such  as  to  put  a  man  of  ordi- 
nary firmness  in  fear  of  death  or  great  bodily 
harm,  the  killing  of  the  deceased  was  ex- 
cusable, and  they  should  acquit  the  defend- 
ant The  following  instruction  was  still  more 
favorable:  ''If  you  find  from  the  evidence 
that  the  defendant  was  in  a  place  he  bad  a 
right  to  be,  and  I  charge  you  be  was  in  a 
place  where  he  had  a  right  to  he,  being  on 
his  own  land,'  and  you  further  find  that  hm 
was  reasonably  without  fault  in  provoking 
the  difficulty,  and  that  Filmore  Rose  nmde  a 
sudden,  serious,  and  continuous  assault  upon 
him,  then  the  defendant  had  the  right  to 
stand  his  ground  and  shoot  the  deceased  to 
save  his  own  life  or  himself  from  serious 
bodily  harm.*'  It  will  be  observed  that  in 
the  last  instruction  the  court  did  not  describe 
the  kind  of  ajssault  which  would  Justify  the 
talcing  of  human  life  with  great  particularity. 
He  did  not  tell  the  Jury  that  it  must  have 
been  committed  with  intent  to  kill  or  even  to 
inflict  great  bodily  harm,  but  that,  if  it  was 
'*Budden,  serious,  and  continuous,"  and  with* 
out  regard  to  its  effect  upon  the  defendant's 
mind  or  whether  calculated  to  excite  a  rea* 
sonable  apprehension  of  death  or  grievous 
bodily  injury,  it  would  be  sufficient  to  Jus* 
tify  him  in  "standing  his  ground"  and  kilK 
Ing  his  adversary. 

[4]  The  word  "serious"  has  no  fixed  or  tedi^ 
nical  meaning  in  the  law,  but  is  rather  gen- 
eral and  Indeterminate  in  its  signification.  It 
may  when  applied  to  an  assault  include  one 
made  with  the  intent  to  kill  or  to  inflict 
great  bodily  harm,  or  it  may  not,  and  .the 
Jury  should  have  been  instructed  more  def- 
initely upon  the  character  of  assault  that 
will  Justify  a  killing  in  self-defense,  but  this 
omission  was  clearly  in  favor  of  the  defend- 
ant, and  he  has  no  Just  cause  of  complaint. 
The  defendant  certainly  has  no  ground  up- 
on which  to  base  an  exception  that  the  case 
has  not  been  tried  in  accordance  with  the 
law  as  declared  In  former  decisions  of  this 
court  State  v.  Dixon,  75  N.  C,  275;  State 
V.  Blevlns,  138  Nw  C.  668,  50  S.  E.  763;  State 
V.  Hough,  138  N.  0.  663,  50  S.  B.  709. 

[5]  The  killing  with  a  deadly  weapon  havlnip 
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been  admitted,  tbe  defendant  was  guilty,  at 
least,  of  murder  in  the  second  degree,  noth- 
ing else  appearing,  and  the  burden  according- 
ly rested  upon  him  to  satisfy  the  jury  that 
such  facts  and  circumstances  of  mitigation 
or  justification  existed  as  would  excuse  the 
homicide  or  reduce  its  grade  to  manslaugh- 
ter. State  V.  Brittain,  89  N.  G.  481 ;  State 
▼.  Barrett,  132  N.  G.  1005,  43  S.  B.  832 ;  State 
T.  Oapps,  134  N.  G.  622,  46  S.  B.  730 ;  State 
V.  Fowler,  151  N.  G.  731,  66  S.  E.  667.  There 
was  some  evidence  to  show  that  the  defend- 
ant slew  Filmore  Rose  in  self-defense,  and 
it  was  fairly  submitted  to  the  jury  under  in- 
structions which  were  at  least  free  from  any 
error  unfavorable  to  the  defendant  The  ju- 
ry decided  the  fact  against  him,  and  accept- 
ed the  theory  of  the  state  and  the  evidence 
in  support  of  it,  that  there  was  no  felonious 
assault  upon  the  defendant  prior  to  the  hom- 
icide. This  being  so,  he  was  guilty  either  of 
murder  in  the  first,  or,  at  least,  in  the  sec- 
ond degree,  or  of  manslaughter.  There  was 
ample  evidence  upon  which  a  conviction  of 
either  of  the  degrees  of  murder  would  have 
been  warranted,  but  the  jury,  with  merciful 
regard  for  the  weakness  and  frailty  of  hu- 
man nature,  convicted  of  the  inferior  felony. 
What  was  said  in  State  v.  Fowler,  151  N.  C. 
731,  66  S.  E.  567  (by  Justice  Brown),  is  pe- 
culiarly applicable  to  this  case:  "When,  as 
in  this  case,  the  plea  is  self-defense  and  the 
killing  with  a  deadly  weapon  is  established 
or  admitted,  two  presumptions  arise:  (1) 
That  the  killing  was  unlawful;  (2)  that  it 
was  done  with  malice.  An  unlawful  killing 
l8  manslaughter,  and,  when  there  is  the  add- 
ed element  of  malice,  it  is  murder  Ip  the 
second  degree.  When  the  defendant  takes 
up  the  laboring  oar,  he  must  rebut  both  pre- 
sumptions— the  presumption  that  the  killing 
was  unlawful  and  the  presumption  that  it 
was  done  with  malice.  If  h^  stops  when  he 
has  rebutted  the  presumption  of  malice,  the 
presumption  that  the  killing  was  unlawful 
still  stands,  and,  unless  rebutted,  the  defend- 
ant is  guilty  of  manslaughter.  This  is  a  fair 
deduction  from  the  cases  in  this  state.  State 
▼.  Hagan,  131  N.  G.  802,  42  S.  E.  901;  State 
V.  Brittain,  89  N.  C.  501,  502.  At  the  request 
of  defendant,  the  judge  charged  the  jury 
very  explicitly  that.  If  they  should  find  from 
the  evidence  offered  by  the  defendant  that 
the  killing  occurred  under  circumstances 
claimed  by  him  and  testified  to  by  his  wit- 
nesses, they  should  return  a  verdict  of  not 
guilty. 

[6]  The  jury  discarded  defendant's  plea, 
and  if,  as  now  argued  by  him,  there  was 
nothing  in  the  evidence  to  warrant  a  verdict 
of  manslaughter,  it  was  the  duty  of  the  jury 
to  convict  of  murder  in  the  second  degree. 
It  necessarily  follows  that  under  such  cir- 
cumstances the  defendant  cannot  complain 
of  a  verdict  for  manslaughter,  a  lesser  degree 
of  homicide.    *'An  error  on  the  side  of  mercy 


is  not  reversible."  [7]  But,  as  also  said  in 
State  V.  Fowler,  we  think  there  is  in  this 
case  evidence  upon  which  a  verdict  of  man- 
slaughter may  well  be  supported,  and  it  is 
not  necessary  to  apply  the  rule  as  broadly 
stated  in  State  v.  Quick,  150  N.  C.  820,  64 
S.  E.  168.  The  jury  evidently  concluded  that 
the  defaidant  had  entered  into  the  fight  will- 
ingly, if  not  with  malice,  or  with  delibera- 
tion and  premeditation.  There  was  evidence 
on  the  part  of  the  state  that  the  defendant 
pursued  Filmore  Rose  and  shot  him,  when 
there  was  no  real  or  apparent  necessity  for 
doing  so  in  order  to  defend  his  own  person, 
and  that,  after  killing  him,  he  turned  and 
snapped  his  gun  twice  at  his  son,  a  boy  16 
years  old.  There  was  further  evidence  that 
fHlmore  Rose  was  not  armed,  and  that  de- 
fendant must  have  known  it,  as  the  jury  re- 
jected his  statement  of  the  facts.  He  and 
his  brother  ran  immediately  after  this  trag- 
edy he  says  In  fear  of  this  boy,  whom  he 
thought  would  take  the  pistol  from  his  fa- 
ther's pocket,  when  the  jury  find  that  there 
was  none,  and  shoot  him.  There  was  evi- 
dence of  other  facts  and  circumstances  strong- 
ly tending  to  show,  not  only  the  defendant's 
willingness,  but  his  eagerness,  for  the  fray. 
His  misfortune  la  that  the  jury  did  not  cred- 
it his  story,  but  repudiated  it  and  the  whole 
of  it  He  was  fortunate,  though,  in  the  fact 
that  the  jury,  having  disbelieved  him,  did 
not  convict  him  of  murder. 

We  have  not  set  out  the  charge  of  the 
court  in  its  entirety.  If  we  had  done  so,  it 
would  appear  more  clearly  than  it  does  in 
the  few  passages  taken  therefrom  that  the 
jury  were  clearly  and  fully  instructed  as  to 
the  law  and  Its  application  to  the  facts,  and 
that  the  defendant  was  treated  with  perfect 
fairness  and  impartiality.  We  need  not  con- 
sider the  other  numerous  exceptions,  as  they 
cannot  be  sustained  in  view  of  what  we  have 
already  said,  and  we  find  no  reversible  er- 
ror in  the  rulings  to  which  they  were  taken. 

No  error. 


(156  N.  C.  257) 

PIEDMONT  LUMBER  GO.,  Inc.,  et  al.  V. 
CHRISTBNBURY  et  ux. 

(Supreme  Gourt  of  North  Garolina.     May  24^ 

1911.) 

1.  MoBTOAGCS  (8  298*)— Patmkwt  of  Debt. 

A  logging  contractor  of  a  lumber  company 
purchased  from  it  a  logging  outfit  and  horses  for 
$800  and  gave  his  note  for  the  price  secured  by 
a  mortgage  on  the  property.  He  and  his  wife- 
gave  a  mortgage  on  her  land  as  collateral  securi- 
ty for  $200.  The  contractor,  while  logging  for 
the  company,  became  indebted  to  it  in  excess  of 
the  sum  earned,  and  one  of  the  horses  died.  The 
company  took  back  the  remainder  of  the  prop- 
erty, valued  at  $587.  Held,  that  the  mortgage 
on  the  wife's  land  was  unpaid  and  could  be  fore- 
closed. 

[E>d.   Note.— For  other  cases,  see  Mortgages,. 
Cent.  Dig.  $§  836-863 ;   Dec.  Dig.  {  298.*] 


•For  other  caseff  see  same  topic  and  sectioa  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes- 
71  &B.-22 
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2.  Principal  and  Subett  (|  105*)— Bjcten- 
sioN  OF  Indulgence  of  Pbincifal  Debtor 

— EiFFBCT. 

Mere  indalgence  granted  to  the  principal 
debtor  by  the  creditor,  without  any  binding 
agreement  bo  to  do,  does  not  relieve  the  surety 
from  liability. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §t  201-210;  Dec.  Dig.  { 
105.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Webb,  Judge. 

Action  by  the  Piedmont  Lrumber  Company, 
Incorporated,  and  another,  against  J.  W. 
Christenbury  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed. 

Plaintiff  company,  holding  a  mortgage 
with  power  of  sale  on  the  land  of  the  feme 
defendant,  to  wit,  one-eighth  interest  in  the 
Christopher  Shuffler  place,  as  collateral  se- 
curity to  the  amount  of  $200  for  a  debt  held 
by  company  on  her  husband  for  $800,  which 
last  debt  had  been  secured  by  a  mortgage  on 
personal  property,  advertised  and  sold  land 
pursuant  to  the  terms  of  the  mortgage,  and 
same  was  bid  in  by  plaintiff  A.  O.  Birdsall. 
Deed  was  made  pursuant  to  sale,  which  pur- 
ported to  convey  tbe  said  land  to  the  pur- 
chaser. Action  was  institqted  to  have  said 
Birdsall  declared  the  owner  according  to 
the  terms  of  the  deed.  Defendants  answered 
claiming  that  the  $200,  the  portion  of  the 
debt  which  the  mortgage  was  given  to  secure, 
had  been  paid,  and  prayed  Judgment  that 
this  fact  be  declared  and  the  land  re- 
leased of  the  lien.  The  cause  having  been 
duly  referred,  the  referee  heard  the  evi- 
dence on  a  full  finding  of  fact,  and  held,  in 
effect:  That  the  mortgage  debt  had  not 
been  paid,  but  same  and  any  part  thereof 
was  justly  due.  Second.  That  the  plaintiff 
Birdsall  had  not  bought  the  land  outright 
for  himself,  but  had  bid  the  same  in  for  the 
company,  and  that  plaintiff  company  was  en- 
titled to  Judgment  of  foreclosure.  The  court, 
reversing  conclusion  of  the  referee,  gave 
judgment  for  the  feme  defendant  to  the  ef- 
fect that  as  to  her  the  debt  secured  by  mort- 
gage on  her  land  had  been  paid.  To  this 
judgment  plaintiffs,  having  duly  excepted, 
appealed. 

John  T.  Perkins,  for  appellants.  J.  F. 
Spainhour,  for  appellees. 

HOKE,  J.  [1]  On  the  hearing  it  was  made 
to  appear:  That  the  male  defendant,  J.  W. 
Christenbury,  having  undertaken  to  do  some 
logging  for  plaintiff  company,  said  company 
sold  him  a  logging  outfit,  including  four 
horses,  at  the  price  of  $800,  and  took  a  note 
therefor,  secured  by  a  mortgage  on  the  prop- 
erty bearing  date  July  31,  1906,  payable  De- 
cember 1,  1906,  with  interest  from  date,  and 
plaintiff  company  was  to  make  advancements 
to  said  J.  W.  Christenbury  in  provisions  and 
money  to  enable  him  to  perform  his  part  of 


the  contract  That  at  the  time  of  said  sale, 
or  shortly  thereafter,  J.  W.  Christenbury 
and  wife,  N.  L.  Christenbury,  executed  a 
mortgage  to  the  company  with  power  of  sale 
on  the  lands  of  the  feme  defendant;  said 
mortgage  containing  the  stipulation  as  fol- 
lows :  ''This  deed  is  to  be  collateral  security 
to  a  chattel  mortgage  of  eight  hundred  dol- 
lars and  the  first  payment  of  two  hundred 
dollars  on  the  same  is  to  cancel  this  mort- 
gage, then  this  deed  to  be  null  and  void,  oth- 
erwise to  be  in  full  force  and  effect."  That 
defendant  J.  W.  Christenbury  entered  on  the 
performance  of  the  contract  and  did  a  large 
amount  of  logging  for  the  company ;  but  the 
advancements  made  to  him  in  provisions  and 
money  were,  and  continued  to  be,  largely  in 
excess  of  the  amount  earned  even  after  al- 
lowing him  50  cents  per  thousand  more  for 
logging  than  the  amount  agreed  upon,  and 
defendant  J.  W.  Christenbury,  having  be- 
come indebted  to  plaintiff  company  over  and 
above  any  sum  earned  to  the  amount  of  $600 
or  $700,  and  one  of  the  horses  worth  $175  to 
$200  having  died  in  the  meantime,  plain- 
tiff company  some  time  in  1907  took  back 
the  remainder  of  the  personal  property,  of 
value  at  the  time  $587,  leaving  as  balance 
due  on  the  mortgage  debt  of  more  than  $200, 
and  thereupon  plaintiff  company  advertised 
and  sold  the  land  as  heretofore  stated. 

On  these  facts,  and  it  clearly  appearing 
that  plaintiff  Birdsall  bid  in  the  land  for  the 
company,  we  think  the  referee  correctly  held : 
'*As  a  matter  of  law  that  no  payment  as  con- 
templated in  the  contract  has  ever  been 
made  which  would  operate  as  a  release  or  dis- 
charge of  the  mortgage  debt  of  $200,  and 
that  J.  W.  Christenbury,  as  principal,  and  N. 
L.  Christenbury,  as  surety,  to  his  debt  of 
$200,  are  due  the  Piedmont  Springs  Lrumber 
Company  the  sum  of  $200,  with  interest 
thereon  from  the  17th  day  of  July,  1906,  and 
that  the  plaintiff  lumber  company  is  entitled 
to  a  foreclosure  of  the  said  mortgage  to  sat- 
isfy the  said  debt,  interest,  and  costs.  (2)  I 
find  as  a  matter  of  law  that  no  title  passed 
to  the  plaintiff  A.  O.  Birdsall  at  the  mortgage 
sale."  The  mortgage  on  the  land  in  exi^ress 
terms  purijorts  to  be  collateral  security  to 
the  chattel  mortgage.  This  in  ordinary  ac- 
ceptation should  be  an  additional  security  to 
the  property  contained  in  the  mortgage.  It 
does  not  appear  at  all  that  the  personal 
property  was  taken  back  in  cancellation  of 
the  trade,  the  horse  that  died  was  the  loss  of 
the  purchaser  and  owner,  J.  W.  Christoi- 
bury,  and  to  hold,  as  defendant  contends, 
that  the  value  of  die  personal  property  tak- 
en back  should  be  received  in  exoneration  of 
the  mortgage  on  the  realty,  would  be  in  ef- 
fect to  hold  that  this  last  amotmted  to  noth* 
Ing. 

[2]  Nor  is  there  any  merit  in  the  position 
that  the  feme  defendant  is  relieved  by  delay 
on  the  part  of  the  company  in  enforcing  Its 
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claim  under  the  chattel  mortgage.  The  au- 
thorities are  to  the  effect  that  mere  Indul- 
gence of  the  principal  debtor,  without  any 
binding  agreement  to  do  so,  will  not  relieve 
the  surety.  Jenkins  v.  Daniel,  125  N.  O. 
lei,  34  S.  B.  239,  74  Am.  St  Rep.  632 ;  Deal 
V.  Oochran,  66  N.  C.  269 ;  Thornton  r.  Thorn- 
ton, 63  N.  O.  211. 

There  was  error  In  the  Judgment  of  the 
court  below,  and  on  the  facts  established 
plaintiff  company  is  entitled  to  Judgment  of 
foreclosure,  and  it  is  so  ordered. 

Reversed. 


(155  N.  C.  240) 

MILLS  ▼.  McDANIEL  et  sL 

(Supreme  Court  of  North  Carolina.     May  17, 

1911.) 

Appeal   and    Ebbob    ((   1010*)— Findxno&— 
Conclusiveness. 

The  trial  court's  adoption  of  a  finding  of 
fact  of  the  cleric  of  the  superior  court  on  peti- 
tion to  have  a  certificate  of  orobate  added  to  a 
deed  executed  by  huaband  ana  wife,  and  approv- 
al of  the  clerk's  dismissal  of  the  petition,  is  not 
reviewable;  there  being  evidence  justifying  the 
finding. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  3979^982;  Dec.  Dig.  t 
1010.*] 

Appeal  from  Superior  Court,  Rutherford 
Cbnnty;  Lane,  Judge. 

Action  by  Henrietta  Mills  against  Roy  Mc- 
Deniel  and  others.  From  a  Judgment  dis- 
missing the  proceeding,  plaintiff  appeals.  Af- 
firmed. 

McBrayer  &  McBrayer,  W.  C.  McRorie, 
and  R.  S.  Eaves,  for  appellant  Pless  &  Cole- 
man, for  appellees. 

CLARK,  CL  X  This  was  a  petition  filed 
before  the  clerk  of  the  superior  court,  al- 
leging that  in  October,  1S69,  William  Butler 
and  his  wife  executed  to  I.  J.  Spurlin  a  deed 
for  the  tract  of  land  described  in  the  peti- 
tion, and  that  in  January,  1870,  said  Butler 
and  his  wife  appeared  before  J.  B.  Carpen- 
ter, who  was  at  that  time  the  probate  Judge 
and  clerk  of  the  superior  court  of  Ruther- 
ford, and  then  and  there  the  said  William 
Butler  duly  acknowledged  the  execution  of 
such  deed  before  said  clerk,  and  the  privy 
examination  of  the  wife  of  said  Butler  was 
duly  taken  by  said  oflElcer.  The  petition  fur- 
ther alleged  that  said  clerk  either  failed  to 
write  out  and  attach  to  said  deed  the  cer- 
tificate of  probate  as  aforesaid,  which  had 
been  taken  by  him,  or  the  said  certificate  has 
since  been  lost  or  misplaced  by  some  of  the 
successive  owners  or  custodians  of  said  deed, 
and  the  petitioner  asked  that  such  certifi- 
cate of  probate  be  now  written  out  and  at- 
tached to  such  deed,  and  that  the  records  of 
the  court  be  amended  to  show  that  said  ac^ 
knowledgments  and  privy  examination  were 
duly  had  in  January,  1870,  as  above  duly  al- 
leged, and  that  such  correction  should  be 


adjudged  to  take  effect,  nunc  pro  tunc,  as  of 
January  8,  1870,  at  the  time  the  acknowl- 
edgment and  privy  examination  and  the  cer- 
tificate of  probate  thereon  were  in  reality 
had. 

The  grave  questions  of  law  intended  to  be 
presented,  and  which  would  have  been  pre- 
sented if  the  facts  had  been  found  in  ac- 
cordance with  the  allegations  of  the  com- 
plaint, do  not  arise,  because  the  clerk  found 
it  as  fact  and  adjudged,  "that  the  said  deed 
was  not  duly  and  legally  proven  as  alleged 
in  the  petition,  and  that  no  privy  examina- 
tion of  the  wife  of  said  Butler  was  taken 
or  had  as  alleged  in  the  petition,  or  at  any 
other  time  or  before  any  other  oflElcer."  On 
appeal  to  the  Judge,  he  adopted  the  finding 
of  fact  of  the  clerk,  and  approved  his  Judg- 
ment dismissing  the  proceeding.  There  was 
evidence  which  Justified  such  finding  of  fact 
In  such  case  the  action  of  the  court  below  is 
not  reviewable.  Leak  v.  Covington,  99  N.  O. 
559,  6  S.  E.  241 ;  Brafford  v.  Reed,  125  N.  a 
311,  34  S.  E.  443. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 

(165  N.  C.  236) 

EffJ^IOTT  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.      May  17, 

1911.) 

1.  Cabbubbs  (i  20*)— Delay  in  Transporta- 
tion—Penalty— ^*  Party  AOORIEVED." 

Where  goods  are  delivered  to  a  carrier  for 
transportation  and  a  bill  of  ladin|r  issued,  the 
title,  in  the  absence  of  any  direction  or  agree- 
ment to  the  contrary,  vests  in  the  consignee,  who 
alone  Is  the  party  aggrieved  with  Revisal  1905, 
$  2632,  imposing  a  penalty  for  delay  in  trans- 
porting  freight. 

[Ed.  Note.— For  other  cases,  tee  Carriers,  Dec: 
Dig.  8  20.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  273-278;   vol.  8.  pp.  7569,  7570.] 

2.  Carriers  (|  20*)— Delay  in  Transporta- 
tion—**Party  Aggrieved.*' 

Where  goods  are  shipped  under  an  open 
bill  of  lading,  and  the  contract  between  the  ship- 
per and  the  consignee  provides  that  the  goods 
are  not  to  be  paid  for  until  received,  inspected, 
and  weighed  at  the  point  of  destination,  and  the 
stipulation  is  inserted  to  ascertain  the  quantity 
of  the  Koods  and  the  price  therefor,  the  title  re- 
mains in  the  shipper,  who  is  the  party  aggriev- 
ed by  the  carrier's  delay  in  transportation,  and 
he  alone  may  sue  for  the  penalty  imposed  by 
Revisal  1905,  {  2632,  though  the  earner  is  ig- 
norant of  the  contract. 

[Ekl.  Note.— For  other  cases,  see  Carriers, 
Dec.'  Dig.  {  20.*) 

3.  Sales  (|  2(X)*)  —  Contracts  —  Passing  op 
Title. 

Where  it  is  necessary  to  weigh,  measure, 
test,  or  do  some  other  act  with  reference  to  the 
goods  to  ascertain  the  price  to  be  paid,  the  title 
does  not  pass  to  the  buyer  until  such  act  is 
done,  unless  a  contrary  intention  appears. 

[EU.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  524-528;  Dec.  Dig.  ^  200.*] 

Appeal    from    Superior    Court,    McDowell 
County;   Lane,  Judge. 
Action  by  J.  Luther  Elliott  against  the 
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Sonthem  Railway  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Re- 
Tersed. 

Pless  &  Wlnboxnie^  for  appellant  &  J. 
Elrvln,  for  appellee. 

WALKER,  J.  This  action  was  brought 
to  recover  a  penalty,  under  Revlsal  1905,  { 
2082,  for  delay  by  defendant  In  transporting 
a  car  load  of  diestnut  wood  from  Glenwood, 
N.  C,  to  the  United  States  Leather  Company 
at  Old  Fort,  N.  0.  The  shipment  was  made 
under  an  open  bill  of  lading;  but  the  contract 
between  the  plaintiff  and  the  consignee,  Unit- 
ed 'States  Leather  Company,  provided  that 
the  wood  was  not  to  be  paid  for  until  it  had 
been  "received,  inspected  and  weighed"  at 
Old  Fort,  and  of  this  stipulation  the  defend- 
ant had  no  notice.  By  consent  of  the  par- 
ties, the  Judge  found  the  facts  and  held  that 
plaintiff  was  not  the  •*party  aggrieved"  with- 
in the  meaning  of  the  statute.  Judgment 
was  rendered  dismissing  the  action,  and 
plaintiff  appealed. 

If  the  stipulation  as  to  ^'receiving,  in- 
jecting and  weighing"  entitled  the  x>laintiff, 
as  the  *'party  aggrieved,"  to  sue  for  the  pen- 
alty, it  can  make  no  difference  that  the  de- 
fendant had  no  notice  of  it  Rollins  v.  Rail- 
way, 146  N.  C.  153,  59  S.  E.  671;  Oardwell  v. 
Railway,  146  N.  C.  218,  69  S.  B.  673. 

[1]  We  held,  in  Stone  v.  Railroad,  144  N. 
C.  220,  56  S.  El  932,  that,  "when  goods  are 
delivered  to  a  common  carrier  for  transporta- 
tion and  the  bill  of  lading  issued,  the  title, 
in  the  absence  of  any  direction  or  agree- 
ment to  the  contrary,  vests  in  the  consignee, 
who  is  alone  entitled  to  sue  as  the  'party  ag- 
grieved' for  the  penalty."  This  decision  was 
approved  in  Cardwell's  Case,  supra,  and  fol- 
lowed in  Gaskins  v.  Railroad,  151  N.  G.  18,  65 
S.  E.  518,  and  Buggy  Corporation  v.  Railroad, 
152  N.  C.  119,  67  S.  E.  251.  But  in  each  of 
those  cases  the  bill  of  lading  was  an  open 
one,  and  there  was  nothing  in  the  contract 
of  sale,  except  in  Cardwell's  Case,  which  pre- 
vented the  title  of  the  goods  vesting  in  the 
consignee  upon  delivery  by  the  consignor  to 
the  carrier,  and  there  was  nothing  to  dis- 
tinguish them  from  the  case  of  an  ordinary 
and  unconditional  sale  and  shipment  under 
an  open  bill  of  lading.  All  of  the  title  and 
Interest  of  the  consignor  was  divested,  and 
there  was  no  reason  why  he  should  be  held 
to  have  been  damaged  or  aggrieved  by  the 
delay  in  the  carriage  of  the  goods  to  their 
destination.  But  not  so  in  this  and  other 
cases  of  a  like  kind.  It  is  said  in  Summers 
V.  Railroad,  138  N.  0.  295,  60  S.  E.  714:  "As 
to  the  position  that  no  recovery  at  all  can 
be  had,  the  court  is  of  opinion  that,  on  the 
facts  of  this  case,  the  plaintiff  is  the  party 
aggrieved,  and  the  only  person  who  had 
the  rif^t  to  enforce  the  penalty  for  delay. 
These  p^ialties  are  not  given  solely  on  the 
idea  of  making  a  pecuniary  compensation  to 
the  person  Injured,  but  usually  for  the  more 
important  puri>ose  of  eaforcing  the  perform- 


ance of  a  duty  required  by  public  policy  or 
positive  statutory  enactment  As  said  in 
Grocery  Co.  v.  R.  R.,  136  N.  O.  at  page  404  [48 
S.  E.  804]:  *The  object  in  providing  penal- 
ties is  clearly  to  compel  the  common  carrier 
to  perform  its  duty  to  the  public*  They  are 
sometimes  enforceable  only  by  the  state; 
sometimes  they  are  given  to  any  one  who 
shall  sue  for  them;  and  again  the  recovery 
in  confined,  as  In  this  instance,  to  the  party 
aggrieved,  the  person  having  a  peculiar  and 
special  interest  in  enforcing  the  performance 
of  the  duty.  In  giving  the  penalty  to  the  par- 
ty aggrieved,  the  statute  simply  designates 
the  person  who  shall  have  a  right  to  sue, 
and  restricts  it  to  him  who,  by  contract,  has 
acquired  the  right  to  demand  that  the  serv- 
ice be  rendered.  The  party  aggrieved.  In 
statutes  of  this  character,  is  the  one  whose 
legal  right  is  denied,  and  the  penalty  is  en- 
forceable independent  of  pecuniary  injury. 
Ordinarily,  in  case  of  a  shipment  of  goods  by 
a  railway  to  a  person  who  has  ordered  them, 
on  delivery  to  the  railway,  the  company  re- 
ceives them  as  the  agent  of  the  vendee  or 
consignee,  and  such  person  would  be  the  ag- 
grieved party  by  delay  in  forwarding.  But 
in  this  case,  by  the  terms  of  the  agreement 
between  the  plaintiff  and  Ward  &  Son,  the 
plaintiff  was  not  to  get  credit  for  the  re- 
turned goods  till  they  were  received  by  Ward 
&  fion" — citing  Grocery  Co.  v.  Railroad,  136 
N.  C.  396,  48  S.  E.  801;  Switzler  T.  Rodman, 
48  Mo.  197;  Quails  v.  Sayles,  18  Tez.  Clr. 
App.  400,  45  S.  W.  839. 

In  Cardwell's  Case,  a  package  of  harness 
had  been  shipped  to  be  delivered  at  Efland. 
The  delivery  at  the  place  designated  being  an 
essential  part  of  the  contract  of  sale,  it  was 
held  that  the  consignor,,  as  the  party  ag- 
grieved, could  recover  the  penalty  for  delay 
in  the  transportation,  and  also  any  dam- 
ages he  had  sustained  by  reason  of  the  wrong- 
ful act  of  the  carrier.  To  the  same  effect, 
and  alike  in  its  facts,  is  Davis  t.  Railway, 
147  N.  C.  68,  60  S.  E.  722.  In  the  Cardwell 
Case,  the  delivery  was  to  be  made  at  Efiand. 
In  the  Davis  Case,  at  Gastonia ;  the  lumber 
not  to  be  paid  for  until  delivery  at  that 
place  was  made. 

[2]  In  this  case,  the  delivery  of  the  chest- 
nut wood  was  to  be  made  at  Old  Fort,  and  to 
be  measured,  weighed,  and  inspected  there  be- 
fore any  part  of  the  purchase  price  should  bo 
due  and  payable.  We  cannot  distinguish  the 
case  from  those  we  have  cited.  It  is  not 
stated  in  the  findings  of  fact  very  clearly 
whether  the  provision  for  weighing,  measur- 
ing, and  Inspecting  was  inserted  for  the  pur- 
pose, not  oniy  of  ascertaining  whether  the 
lumber  was  as  represented  by  the  plaintiff, 
but  of  fixing  the  price  for  the  same ;  but  It 
Is  fairly  to  be  Inferred  therefrom  that  it  was 
intended  for  both  purposes,  as  the  price  which 
was  agreed  to  be  paid  for  the  lumber  is  not 
stated. 

[3]  "As  a  general  rule,  where  there  is  a  con- 
tract for  the  sale  of  q»ecific  goods  whidii  ai« 
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In  a  deliverable  state,  but  It  Is  necessary  to 
weigh,  measure,  test,  or  do  some  otber  act 
with  reference  thereto,  for  the  purpose  of  as- 
certaining the  price  to  be  paid,  the  property 
in  the  goods,  unless  a  contrary  intention  ap- 
pears, does  not  pass  until  such  act  is  done, 
and  this  rule  is  particularly  applicable  where 
the  goods  are  to  be  paid  for  when  deliyered.** 
35  Gya  of  Law  &  Procedure,  p.  288;  Devane 
T.  Fennel,  24  N.  C.  36;  Porter  v.  Bridgers, 
132  N.  G.  92,  43  S.  a  661.  If  the  facts  are 
as  we  haye  indicated,  the  authorities  cited 
will  apply,  and,  in  that  event,  the  plaintiff 
would  certainly  be  the  '^aggrieved  party.** 

We  might  pass  upon  the  other  question 
raised  in  the  brief  and  argument  before  us, 
if  the  court  had  clearly  found  all  t)ie  facts 
required  for  a  determination  of  the  <unount 
of  defendant's  liability.  The  Judgment  of 
the  court  below  dismissing  the  action  is  re- 
versed. So  far  as  we  can  now  see,  the  plain- 
tiff is  entitled  to  recover  the  penalty,  and  the 
amountr  of  his  recovery  will  depend  upon  the 
facts  as  found  by  the  jury,  or  by  the  court 
if  the  parties  so  agree.  We  merely  declare 
there  was  error  in  the  ruling  of  the  court, 
and  set  aside  the  Judgment  of  nonsuit,  or 
Judgment  against  the  plaintiff,. and  order  a 
new  trial  of  the  case,  in  accordance  with  the 
principle  herein  stated. 

Having  decided  that  the  plaintiff  is  entitled 
to  the  penalty,  upon  the  facts  relating  to  the 
liability,  as  they  now  appear,  it  may  be  that 
the  parties  can  settle  without  further  litiga- 
tion, and  will  prefer  that  course;  there  being 
a  very  small  difference  in  amount  between 
them. 

Error. 

(166  N.  C.  466) 

STATE  V.  BOYNTON. 

(Supreme  Court  of  North  Carolina.    May  24, 

1911.) 

L  Intoxicating  Lxquobs  «  233*)— <Jbiminal 
Pbosxcution— Admissibilitt  of  Evidence 
—Incriminating  Circumstances  —  Inter- 
nal Revenue  License. 

Revisal  1905,  f  2060,  provides  that  the  pos- 
session of  or  issuance  to  any  person  of  a  license 
to  sell  whisky  by  the  United  States  j^vemment 
in  any  dty  where  such  sale  is  prohibited  by  law 
shall  be  prima  facie  evidence  that  the  holder  is 

Silty  of  doing  the  act  permitted  thereby  in  vio- 
'ion  of  the  laws  of  the  state,  etc..  and,  in  a 
prosecudoB  for  the  illicit  sale  of  whisky,  where 
defendant  bad  a  government  license  to  sell  at 
8  designated  place  in  a  city,  the  license  is  admis- 
sible as  tending  to  establish  a  sale  at  a  differ- 
ent place  in  the  dtj,  as  it  tends  to  show  that 
the  defendant  had  the  whisky  on  hand  and  was 
in  a  condition  to  violate  the  law  by  making  the 
sale  as  charged. 

t&SL  Note.— For  other  cases,  see.  Intoxicating 
Uqnors,  Gent.  Dig.  §  298% ;  Dec.  Dig.  t  283.*] 

2.  Intoxicating  Liquors  (§  233*)— Criminal 
Pbosboittion— Admissibilitt  of  E^vIDENCB 
—Possession  qt  Liquok  and  Appliances. 
In  a  prosecution  for  the  illicit  sale  of  whis- 
ky, evidence^  that  prior  to  the  sale  charged  de- 
fendant had  whisky  in  his  possession  at  differ- 


ent places  in  the  cl^,  and  that  at  the  places  un- 
der his  control  whisky  was  being  sold  and  drontL 
and  that  persons  who  had  been  in  his  places  of 
business  had  seen  whisky  and  beer  therein,  is 
admissible  to  show  that  defendant  had  whisky 
on  hand  in  prohibited  territory  and  was  prepar- 
ed to  make  the  illegal  sale  cbazged  by  the  In- 
dictment 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  t  295;  Dec.  Dig.  {  233.*] 

3.  Criminal  Law  ({  369*)— Other  OrrBNSKS 
AS  E}viDENCE>— Offense  Charged— Offenses 
Against  Liquor  Laws. 

The  rule  that  evidence  of  one  Illegal  sale 
of  intoxicating  Uqnors  should  not  be  received 
as  evidence  that  another  such  sale  had  been 
made  exists  onljr  where  the  sales  are  entirely 
distinct  transactions,  the  one  having  no  fair 
tendency  to  establish  the  other,  and  not  where 
the  testimony  tends  to  show  that  defendant  ha- 
bitually kept  liquor  on  hand  for  the  purpose  of 
making  illegal  sales. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  822-^24;  Dec  Dig.  ^  309.*] 

4.  Intoxicating  Liquors  (§  283*)— Criminal 
Prosecution  —  Evidence  —  incriminating 
Circumstances  in  General. 

Defendant's  possession  of  liquors  at  the 
time  of  the  illegal  sale  charged  is  a  circumstance 
admissible  against  him,  and  in  general  the  cir- 
cumstances under  which  liquors  are  kept  and 
that  they  are  kept  at  other  places  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  t  295;  Dec.  Dig.  t  233.*] 

5.  Intoxicating  Liquors  (|  289*)— Teiai/— 
Instruction  s— License. 

In  a  prosecution  for  the  illicit  sale  of  whis- 
kr.  an  instruction  that  under  Revisal  1905,  ^ 
2060,  the  possession  of  a  government  license  to 
sell  liquor  in  a  city  where  its  sale  is  forbidden 
is  prima  facie  evidence  that  the  peison  licensed 
is  guilty  of  doing  an  ille^  act  permitted  by 
such  license,  and  that  he  is  selling  liquor  under 
a  license  at  the  place  specified  in  the  indictment 
and  that,  while  the  license  may  be  considered 
as  tending  to  show  that  defendant  is  exercising 
the  privilege  of  selling  liquor  at  the  place  speci- 
fied, vet  in  order  to  convi^  the  evidence  must 
satisfy  beyond  a  reasonable  doubt  that  he  made 
the  sale  charged  in  the  indictment,  Is  correct, 
•since  the  place  specified  referred  to  the  city,  and 
the  effect  and  weight  of  the  presumption  is  prop- 
erly stated. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  331-347;  Dec.  Dig.  < 
239.*] 

6.  Intoxicating  Liquors  (t  239*)— Tbial— 
Instructions. 

An  instruction,  in  a  prosecution  for  the  il- 
lidt  sale  of  whisky,  that  evidence  of  defendant's 

Erevious  possession  of  whisky,  and  that  it  had 
een  previously  sold  and  drunk  in  places  manag- 
ed by  him,  was  for  the  purpose  of  corroborating 
the  contention  of  the  state  that  he  is  a  liquor 
dealer  and  had  liquor  in  his  possession,  and  is 
to  be  considered  for  that  purpose  only,  but  not 
to  prove  that  he  sold  it  to  the  prosecuting  wit- 
ness in  this  case,  is  not  erroneous,  since  the 
effect  allowed  to  such  evidence  was  property 
stated. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  239.*] 

7.  Criminal  Law  («  786*)  —  Evidence — 
Weight  and  Sufficiency— Testimony  of 
Interested  Persons— Detective.' 

It  is  a  general  rule  that  the  jury  should 
be  directed  to  scrutinise  the  evidence  of  a  paid 
detective  and  to  make  proper  allowance  for  the 
probable  bias  of  one  having  such  an  interest  in 
the  outcome  of  the  prosecution,  and  also  as  to 
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any  other  facts  calculated  to  influence  the  testi- 
mony of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1774 ;  Dec.  Dig.  §  786.»] 

8.  Criminal  Law  (§  785*)— Triai/— Instruo- 
tions—Weioht  and  Sufficiency— Charac- 
ter OP  Evidence— Detective. 

Where  the  prosecuting  witness,  at  the  trial 
of  defendant  for  the  illicit  sale  of  whisky,  was 
a  paid  detective  employed  in  the  prosecution  of 
such  cases,  an  instruction  that,  when  one  acts 
in  the  capacity  of  a  private  detective  or  public 
oflScer,  it  becomes  the  duty  of  the  jury  to  scru- 
tinize his  testimony  and  to  say  whether  the  tes- 
timony of  a  person  so  acting  is  biased  and 
whether  the  interest  he  serves  has  influenced 
him  to  an  extent  that  would  affect  his  testimony, 
is  a  suflScient  caution  as  to  the  weight  to  be 
given  to  the  testimony  of  such  witness. 

{Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1774;  Dec.  Dig.  §  785;*  Intoxicat- 
ing liquors,  Cent  Dig.  S  333.] 

9.  Criminal  Law  ({  822*)— Trial— Instruo- 
TION&— Charge  Construed  as  a  Whole. 

The  charge  in  a  criminal  prosecution  should 
be  construed  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  t  1990;  Dec  Dig.  {  822.*] 

10.  Intoxicating  Liquors  (§  239*)— Trial- 
Province  OF  Court  and  Jury— Instruction 
AS  TO  Duties  of  the  Jury. 

The  jury,  in  a  trial  for  an  alleged  illicit 
sale  of  whisky,  were  instructed  that  it  was  their 
duty  to  try  the  defendant  under  the  evidence, 
ana  that  juries  in  such  cases  are  not  privileged 
to  try  the  case  upon  any  individual  ideas  as  to 
the  wisdom  of  the  laws  forbidding  the  sale  of 
spirituous  liquors,  that,  if  they  were  prohibi- 
tionists, they  must  try  defendant  as  they  would 
if  they  were  anti-prohibitionists,  and,  if  they 
were  anti-prohibitionists,  they  must  try  him  un- 
der the  law  and  the  evidence  as  if  they  were  pro- 
hibitionists, and  that  they  should  divest  them- 
selves of  prejudice,  take  the  evidence  from  the 
witnesses  and  the  law  from  the  court,  and  de- 
termine guilt  or  innocence  as  they  should  find, 
when  fead  as  a  whole,  is  in  effect  a  direction  to 
give  the  defendant  a  fair  and  impartial  trial  up- 
on the  law  and  the  testimony  and  upon  that 
alone,  and  is  not  improper. 

[E3d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  239.*] 

Appeal  from  Superior  Court,  Buncombe 
County;    CounciU,  Judge. 

J.  K.  Boynton  was  convicted  of  the  Illicit 
sale  of  whisky  in  the  city  of  Asheville,  and 
he  appeals.    Affirmed. 

On  the  part  of  the  state,  C.  M.  Laughter, 
the  alleged  purchaser  of  the  whisky,  testified 
as  follows:  "That  on  October  6,  1910,  he 
bought  a  pint  of  rye  liquor  from  the  defend- 
ant, at  No.  83  South  Main  street,  and  paid 
him  75  cents  therefor,"  giving  in  detail  the 
circumstances  under  which  he  purchased.  On 
cross-examination  he  said  that  he  was  a  car- 
penter, and  had  given  up  this  business  and 
acc^ted  employment  to  work  up  liquor  cases 
as  a  detective,  for  the  city  of  Asheville ;  that 
he  got  a  salary  which  was  paid  him  by  the 
city  of  $70  a  month,  as  a  special  policeman 
for  such  purpose,  and  was  furnished  with 
money  from  time  to  time  to  purchase  the 
whisky,  which  money  he  never  accounted  for 
and  was  not  required  to  account  for;  that  this 
money  was  furnished  him  by  Col.  Lusk,  and 


witness  used  It  as  he  was  told  to  do.  The 
state,  over  defendant's  objection,  then  offer- 
ed in  evidence  a  list  of  names  from  the  Col- 
lector of  Internal  Revenue  Office,  certified  aa 
being  a  list  of  those  to  whom  government  li- 
cense had  been  sold  to  retail  spirituous  liq- 
uors, in  Asheville,  N.  C;  the  certificate  as- 
directly  relevant  to  defendant's  case  being 
in  terms  as  follows:  "Record  of  Special  Tax- 
payers in  Buncombe  County,  5th  District  of 
N.  C.  Name.  Boynton,  J.  K.  R,  L.  D. 
Asheville,  Blomberg  Bldg.  Passenger  Station. 
July  1910.  Amt.  of  taxes  $25.00.  Issued 
June  90th,  1910.  Serial  Number,  145784. 
Transferred  August  20th,  1910,  to  28  W.  Col- 
lege St.,  Asheville.  [Signed]  Geo.  H.  Brown, 
Collector  of  Internal  Revenue,  5th  District  of 
N.  C.  Certified  Form,  7541,  Issued  Septem- 
ber 19,  1910,  in  lieu  of  stamp  which  wa9 
lost."  Defendant  specifying  his  objections  as 
follows:  "(a)  Because  defendant  was  not 
charged  with  being  a  liquor  dealer.  0>)  That 
the  place  mentioned  in  said  list  is  not  the- 
place  where  the  prosecuting  witness  testified 
that  he  had  purchased  whisky  from  the  de- 
fendant, (c)  That  the  paper  introduced 
shows  the  defendant  was  not  authorized  to- 
sell,  under  said  license,  at  any  place  other 
than  No.  28  College  street,  Asheville,  N.  C."^ 
The  state,  over  defendant's  objection,  was 
allowed  to  show  that,  by  Watt  Britt,  J.  B. 
Bryson,  and  others,  and  at  some  time  prior 
to  this  alleged  sale  and  within  12  months, 
defendant  had  whisky  in  his  possession  Ixl 
different  quarters  and  in  places  in  Asheville,. 
N.  C,  and  that  at  the  business  places  under 
control  and  management  of  defendant,  to 
wit,  at  the  American  Saloon  on  College 
street,  and  at  Lexington  avenue,  and  at  2& 
College  street  whisky  was  being  sold  ancL 
drunk,  and  the  record  further  shows  "That 
the  state  was  permitted  to  introduce  many 
other  witnesses  to  show  that  they  knew  the 
defendant,  that  they  had  been  in  his  place  of 
business,  and  had  seen  whisky  and  beer  Ia 
his  places  often."  There  was  verdict  of  guil- 
ty, and  from  Judgment  on  the  verdict  the  de- 
fendant appealed  and  assigned  for  error  the 
rulings  of  the  court  on  questions  of  evidence, 
and  to  the  charge  of  the  court  as  Indicated, 
by  various  exceptions,  properly  noted. 

G.  S.  Reynolds  and  J.  G.  Merrlmon,  for 
appellant  T.  W..  Blckett,  Atty.  Gen.,  ana< 
G.  L.  Jones,  Asst  Atty.  Gen.,  for  the  State. 

HOKB,    J.    (after   stating    the   facts    a» 
above).    Our  statute  (section  2060,  Revisal) 
provides,  in  effect:   "That  the  possession  of 
or  issuance  to  any  person  of  a  license  to- 
manufacture,  sell,  or  rectify  whisky  by  the- 
United   States  government,  in  any  county, 
city  or  town  where  such  manufacture,  sale, 
etc.,  are  prohibited  by  law,  shall  be  prima 
facie  evidence  that  the  person,  having  such;, 
license  or  to  whom  the  same  was  issued  la~ 
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guilty  of  doing  the  act  permitted  by  such  li- 
cense in  violation  of  the  laws  of  the  state, 
etc."  The  occasion  for  the  enactment  of 
such  a  law  and  its  application  to  a  state  of 
facts  not  dissimilar  to  those  presented  here 
were  considered  and  passed  upon  in  State  v. 
Dowdy,  145  N.  G.  432,  58  S.  E.  1002,  and  it 
was  there  held  that  the  United  States  li- 
cense was  properly  admitted  in  evidence. 
True,  the  questions  chiefly  discussed  and 
dealt  with  in  Dowdy's  Case  were:  (1)  As  to 
whether  the  certificate  there  presented  came 
within  the  term  "license,"  used  in  the  stat- 
ute. (2)  Whether  the  act  was  in  excess  of 
the  power  vested  In  the  Legislature  to  con- 
fer artificial  weight  on  a  given  kind  of 
proof;  and  (8)  whether  it  was  in  violation 
of  the  right  of  the  accused  to  be  confronted 
with  the  witnesses  against  him.  An  exami- 
nation of  the  facts,  however,  will  disclose 
that  while  the  license  specified  a  particular 
place,  to  wit,  104  Queen  street,  it  was  ad- 
mitted as  evidence  and  given  its  proper 
weight  as  a  relevant  circumstance,  tending  to 
establish  an  Illegal  sale,  in  the  city  of  New 
Bern.  The  case,  therefore.  Is  a  direct  au- 
thority in  support  of  his  honor's  ruling,  and 
on  further  reflection  we  are  satisfied  that 
on  this  point  also  Dowdy's  Case  was  well  de- 
cided. 

[1]  By  the  terms  of  the  statute,  the  license 
is  evidence  that  the  holder  is  doing  the  act 
that  it  permits,  selling  whisky  by  retail,  in 
the  county  of  Buncombe  and  city  of  Ashe- 
ville,  28  College  street,  and  this  is  a  rele- 
vant circumstance,  tending  to  establish  a 
sale  elsewhere  in  AshevUle,  as  It  shows,  or 
tends  to  show,  that  the  defendant  had  the 
whisky  on  hand  and  was  In  a  condition  to 
violate  the  law  by  making  the  sale  as  charg- 
ed, the  sale  to  C.  M.  Laughter.  It  is  tes- 
timony In  support  of  direct  evidence  of  such 
a  sale.  Just  as  much  so  as  If  he  was  shown 
to  have  a  barrel  of  whisky  at  28  College 
street  and  was  unlawfully  engaged  tu  sell- 
ing it. 

[2]  And  for  the  same  reason  the  rulings 
must  be  upheld  by  which  the  oral  evidence 
was  admitted.  It  tended  to  show  that  de- 
fendant had  and  kept  whisky  on  hand,  In 
prohibited  territory,  and  was  prepared  and 
equipped  to  make  the  illegal  sale  charged  in 
the  bill  of  indictment 

[3]  There  are,  as  defendant  C(mtends, 
many  decisions  of  the  court  to  the  effect  that 
one  Illegal  sale  should  not  be  received  as 
evidence  that  another  such  sale  had  been 
made;  but  this  rule  exists  where  they  are 
entlr^  separated,  distinct  transactions,  the 
one  having  no  fair  or  reasonable  tendency  to 
establish  the  other,  and  should  not  obtain 
where  the  testimony,  as  It  does  in  this  case, 
tends  to  show  that  defendant  habitually  kept 
whisky  on  hand  or  under  his  control  for  the 
purpose  of  making  Illegal  sales.  The  posi- 
tion is  tn  accord  with  right  reason  and  is 
well  supported  by  authority* 


[4]  In  7  Encycloptedia  of  Evidence,  p.  760, 
the  author  says:  "Of  course  the  possession 
of  liquors  by  the  defendant,  at  the  time  of 
the  offense  charged,  is  always  a  circumstance 
admissible  against  him,  and  In  general  the 
circumstances  under  which  liquors  are  kept, 
and  even  that  they  are  kept  at  other  places 
or  to  other  rooms,  may  be  shown."  And 
there  are  numerous  decisions  in  support  of 
this  statement.  State  v.  Illsley,  81  Iowa, 
49,  46  N.  W.  977;  State  v.  Welch,  64  N. 
H.  525,  15  Atl.  146;  State  v.  Pfefferle,  36 
Kan.  90,  12  Pac.  406. 

[5]  Counsel  for  defendJEmt,  In  his  earnest 
and  able  argument  before  us,  Insisted  that 
reversible  error  was  committed,  to  his 
client's  prejudice,  when  his  honor,  among 
other  things,  charged  the  Jury,  In  reference 
to  the  effect  of  the  United  States  revenue 
license,  as  follows:  "The  possession  or  Is- 
suance to  any  person  of  a  license  to  manu- 
facture, rectify,  or  sell  spirituous  liquor  un* 
der  section  2060  of  the  Code  of  North  Caro- 
lina, laws  of  this  state,  makes  the  posses- 
sion of  such  license  prima  facie  evidence  that 
the  person  having  it,  or  to  whom  the  same 
was  Issued,  guilty  of  doing  an  act  permitted 
by  such  license,  forbidden  by  the  laws  of  this 
state.  In  other  words,  the  introduction  of 
this  paper,  stating  that  he  had  a  license 
Issued  to  him  for  the  purpose  of  selling  whis- 
ky, makes  it  prima  facie  evidence  that  he 
Is  retailing  and  selling  spirituous  liquor  un- 
der the  provisions  of  that  license,  at  the 
place  specified  and  mentioned  in  the  Indict- 
ment" The  objection  being  that  as  the  li- 
cense authorizes  a  sale  of  whisky  at  28  Col- 
lege street,  it  should  only  be  given  the  stat- 
utory effect  as  evidence  at  that  place,  and 
that  the  portion  of  the  charge  In  question 
erroneously  allows  this  same  probative  effect 
at  the  place  of  the  alleged  Illegal  sale,  to  wit, 
No.  83  South  Main  street;  but  we  do  not 
think  the  position  correctly  Interprets  his 
honor's  charge.  In  telling  the  Jury  that  the 
statute  made  the  United  States  license  prima 
facie  evidence  that  the  defendant  was  a  re- 
tall  liquor  dealer  at  the  "place  specified  and 
mentioned  In  the  bill  of  indictment,"  the 
court  was  not  referring  to  33  South  Main 
street,  the  place  of  the  alleged  Illegal  sale; 
nor  was  he  ignoring  the  place  specified  in  the 
license.  "The  place  specified  and  mention- 
ed in  the  bill  of  indictment"  referred  to  the 
dty  of  AshevlUe,  and,  so  taken  and  under- 
stood, the  charge  is  correct  The  fact  that 
he  held  a  United  States  license  to  retail  llq« 
uor  at  28  College  street,  Asheville,  N.  C, 
was  made  by  the  statute  prima  fade  evi- 
dence that  he  was  there  engaged  tn  that 
business,  and  this  was  only  recognized  and 
allowed  as  a  circumstance  tending  to  sup- 
port the  direct  evidence  of  the  alleged  il- 
legal sale.  To  show  that  this  was  aU  the  ^* 
feet  given  the  statutory  presumption,  the 
charge  of  the  court  Immediately  proceeds: 
"That,  however,  is  not  suflident  to  make  him 
guilty  of  the  charge  of  selling  liquor,  as 
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charged  in  the  bill  of  indictment,  to  the{ 
state's  witness  0.  M.  Laughter,  and  while 
you  can  consider  this  license  as  evidence 
tending  to  show  that  the  defendant  is  exer- 
cising the  privilege  of  selling  liquor,  in  Ashe- 
ville,  as  specified,  yet,  before  the  state  can 
convict  him,  it  must  go  further  and  satisfy 
you  from  the  evidence,  beyond  a  reasonable 
doubt,  that  he  sold  Laughter  liquor,  and  you 
may  consider  the  license,  as  before  stated, 
as  being  evidence  tending  to  show  that  he 
is  a  liquor  dealer.  The  law  makes  it  prima 
facie  evidence  that  he  is.  In  law,  a  dealer 
in  spirituous  liquor,  under  the  provisions  of 
the  license  referred  to.  But  th6  state  must 
go  a  step  further  and  satisfy  you  from  the 
evidence  beyond  a  reasonable  doubt  that  he 
sold  to  Laughter,  before  you  can  convict  him 
of  selling  liquor  under  this  indictment" 

[6]  And  like  effect  was  given  the  oral  evi- 
dence objected  to.  Speaking  to  this  testimo- 
ny, the  court  in  part  said:  "The  state  fur- 
ther contends  that  other  evidence  has  been 
introduced  that  defendant  sold  spirituous  liq- 
uor to  others  than  Laughter,  and  the  court 
has  held  it  to  be  competent  as  a  corroborat- 
ing circumstance  or  circumstances,  tending  to 
show  he  is  engaged  in  handling  spirituous 
liquors,  and  the  evidence  which  has  been  in- 
troduced tending  to  show  that  he  was  at  the 
places  of  business,  claimed  to  be  the  defend- 
ant's places  of  business,  and  that  liquor  was 
seal  there  under  his  control  and  in  his  pos* 
session,  if  there  was  such  evidence,  was  for 
the  purpose  of  corroborating  the  contention 
of  the  state  that  he  is  a  liquor  dealer  and 
had  liquor  under  his  control  and  possession, 
and  you  can  consider  it  for  that  purpose  only, 
but  not  for  the  purpose  of  proving  that  he 
sold  to  Laughter.''  As  heretofore  stated,  the 
court  permitted  the  license  and  the  oral  evi- 
dence to  be  regarded  as  circumstances  tend- 
ing to  supi)ort  the  direct  evidence  of  the  al- 
leged ill^al  sale,  and,  for  the  reasons  given 
as  to  the  admission  of  the  evidence,  the  ef- 
fect allowed  it  in  the  charge  must  be  upheld. 
Defendant  further  contended  that  the  court 
did  not  properly  caution  the  jury  in  refer- 
ence to  the  testimony  of  the  principal  wit- 
ness for  the  prosecution  and  especially  in 
the  failure  to  give  certain  prayers  for  in- 
structions as  follows:  "In  weighing  the  tes- 
timony of  the  witness  Laughter,  greater  care 
should  be  exercised  in  relation  to  the  testi- 
mony of  a  detective  employed  in  hunting  up 
evidence,  who  is  interested  in  or  employed 
to  find  evidence  against  the  accused  than  in 
other  cases,  because  of  the  natural  and  un- 
avoidable tendency  and  bias  of  the  mind  of 
such  person,  against  the  person  whom  wit- 
ness has  been  employed  as  a  detective,  and 
his  evidence  should  be  weighed  with  greater 
care  than  that  given  by  a  disinterested  wit- 
ness." And,  second,  the  testimony  of  a  de- 
tective must  be  scrutinized  with  unusual  cau- 
tion. These  prayers  have  been  upheld,  and 
almost  in  this  exact  language,  by  courts  of 
approved  'authority ;   but  usually  there  were 


facts  ultra  tending  to  impeach  the  testimony 
of  the  witness,  and  in  one  of  th^n,  certain- 
ly, the  detective  was  shown  to  have  a  pecu* 
niary  interest  in  the  result  of  the  verdict, 
and  it  was  no  doubt  in  reference  to  these 
facts  that  the  prayer  was  approved,  and  not 
with  a  view  of  establishing  any  hard  and 
fast  formula  as  to  the  evidence  of  detectives. 

[7]  The  general  rule  is  that  the  jury  should 
be  directed  to  scrutinize  the  evidence  of  a 
paid  detective  and  make  proper  allowance 
for  the  bias  likely  to  exist  in  one  having 
such  an  interest  in  the  outcome  of  the  prose- 
cution and  in  reference  to  any  other  relevant 
facts  calculated  to  influence  the  testimony  of 
the  witness ;  but,  where  this  is  done,  the  ex- 
act terms  in  which  the  rule  may  be  express- 
ed are  left,  by  our  decisions,  very  largely  in 
the  discretion  of  the  trial  judge. 

[8]  In  the  present  case,  while  his  honor 
told  the  jury  that  it  "was  commendable  on 
the  part  of  a  detective  or  sheriff  or  other  of- 
ficer of  the  law  to  use  all  reasonable  and 
proper  means  in  the  apprehension  of  those 
who  are  violating  the  law  of  the  land,  and 
when  they  do  so,  in  that  spirit  that  will  en- 
able the  law  to  place  its  hands  upon  offen- 
ders and  violators ;  it  Is  to  the  credit  rath- 
er than  the  discredit,  of  the  persons  so  act- 
ing"— ^he  said,  further,  and  in  this  Immediate 
connection:  "But  when  one  acts  in  the  ca- 
pacity of  a  private  detective  or  public  offi- 
cer, it  becomes  the  duty  of  the  Jury  to  scru- 
tinize the  testimony  of  such  person,  and  to 
say  whether  or  not  the  testimony  of  that 
person  so  acting  is  biased,  whether  the  inter- 
est he  serves  has  influenced  him  to  an  ex- 
tent that  would  reflect  upon  or  affect  his  tes- 
timony." And  we  are  of  opinion  that  this 
was  all  the  caution  that  the  facts  of  the 
present  case  required.  State  v.  Black,  121 
N.  C.  678,  28  S.  E.  618 ;  State  v.  Barber,  113. 
N.  C.  711.  18  S.  E.  515.  Defendant  excepted, 
further,  that  the  court  told  the  jury:  "If 
you  are  a  prohibitionist,  you  must  try  this 
man  as  you  would  try  an  antl-prohlbltionist ; 
and,  if  you  are  an  anti-prohibitionist  you 
must  try  him  under  the  law  and  the  evidence 
as  if  you  were  a  prohibitionist."  While  this 
statement,  taken  by  itself,  might  be  to  some 
extent  misleading,  the  excerpt  does  not  give 
a  correct  impression  of  his  honor's  charge, 
nor  of  this  particular  portion  of  It  In  con- 
nection with  this  matter,  the  entire  <^arge 
of  the  court  was  as  follows:  "In  passing  up- 
on the  guilt  or  the  innocence  of  the  defend* 
ant  it  is  not  a  question  of  privilege  with  the 
jury  as  to  what  they  will  do,  but  it  is  a  mat* 
ter  of  duty  and  obligation  which  rests  upon 
them  to  try  the  defendant  under  the  evi- 
dence, and  convict  or  acquit  him,  as  you  shall 
find.  Juries  sitting  in  the  trial  of  a  case  of 
this  kind,  involving  an  investigation  into  the 
illicit  sale  of  spirituous  liquor,  areitot  prly- 
iieged  to  try  the  case  upon  any  individual 
ideas  which  they  may  have,  as  bearing  upon 
the  question  of  the  sale  of  spirituous  liquor. 
In  other  words^  the  ideas  of  any  individual 
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Jaror,  as  to  whether  the  law  Is  wise  or  un- 
wise, is  not  to  be  considered.  If  yon  are  a 
prohlbitionlstt  you  must  try  the  man  as  you 
would  try  him  if  you  were  an  anti-prohibi- 
tionist; If  you  are  an  anti-prohibitionist,  you 
must  try  him  under  the  law  and  evidence  as 
if  you  were  a  prohibitionist  In  other  words, 
you  cannot  ingraft  upon  your  verdict  any 
personal  or  Individual  views  you  may  enter- 
tain upon  the  liquor  law,  but  you  must  try 
him  (defendant)  as  you  would  any  other  per- 
son for  the  violation  of  any  statute  law 
wliich  we  find  upon  the  boohs  of  our  state, 
divesting  yourself  of  any  prejudice,  and  take 
the  evidence  as  it  comes  from  the  witnesses 
and  the  law  as  it  is  given  to  you  by  the 
court,  and  determine  the  guilt  or  the  inno- 
<»nce  of  the  defendant  Now  in  that  spirit 
you  go  about  this  investigation,  and  return  a 
verdict,  as  you  are  in  duty  bound  to  do,  of 
guilty  or  not  guilty,  as  you  shall  find." 
(I,  1  •]  Considering  the  statement  as  a  whole 
— and  it  Is  right  so  to  consider  it  (State  v. 
Exum,  138  N.  C.  5d9,  50  S.  B.  283;  Thomp- 
son on  Trials,  (  2407) — ^it  directs  the  Jury,  In 
apt  and  forceful  language,  to  divest  them- 
selves of  all  prejudice  and  give  the  defend- 
ant a  fair  and  imxiartlal  trial  under  the  law 
and  on  the  testimony  and  on  that  alone,  and 
the  jury  must  have  so  understood  it  After 
giving  the  case  most  careful  consideration, 
we  find  no  reversible  error,  and  the  judgment 
against  the  defendant  is  affirmed. 
Ko  error. 


(166  N.  C.  283) 

SMATHERS  et  al.  v.  WESTERN  CAROLINA 

BANK  et  al. 

(Supreme  Conrt  of  North  Carolina.     May 

24,  1911.) 

V,  Banks  anu  Banking  (|  47*)— LiABiLrrr 
OF  Stockholders— Statutobt  Li  ability. 
The  liability  of  stockholders  of  banking  oor- 
poratioDS  is  statutory,  and  imposed  for  t)ie 
benefit  of  creditora,  and  attaches  by  virtue  of 
the  statute  to  the  owners  of  the  stooc. 

[SM.  Note.~For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |{  64-^;  Dec.  Dig.  S  47.*] 

2.  Husband  and  Wife  (S  08*)— Liability  of 
Married  Women— Stockholders  in  Bank- 
ing CORFORATIONS. 

A  married  woman  who  owns  stock  in  a 
linking  corporation  is  not  on  accoant  of  cover- 
tore  exempt  from  the  liability  imposed  on  stock- 
holders by  Pub.  Laws  1897,  c  298,  and  Re- 
vlsal  1905,  §  2094,  prohibiting  s  married  wo- 
man from  making  any  contract  affecting  her 
real  or  personal  estate,  except  for  necessary  per- 
sonal expenses  or  for  the  support  of  the  family, 
is  inapplicable. 

fSd.  Note.— For  other  cases,  see  Husband  and 
^fe.  Cent  Dig.  $  374 ;    Dec  Dig.  {  98.*] 


Wife 

8.  Banks  and  Bankino  ({  47^)— Stookhold- 
SRS*  Liability— Statutes. 

Under  Pub.  Laws  1893,  c  471,  ^  1,  provid- 
ing that  no  holder  of  corporate  stock  as  trustee 
shall  bo  sobject  to  any  liability  as  stockholder, 
a  holder  of  bank  stock  as  trustee  is  not  subject 
to  the  stockholders'  liability  .imposed  by  Pub. 


Laws  1897,  a  298,  but  the  beaefldary  is  sub- 
ject thereto. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  64-68;  Dec.  Dig.  t 
47.*] 

Appeals  from  Superior  Court,  Bonoombs 
County;  CounciU,  Judge. 

Action  by  George  H.  Smathers  and  otliers 
against  the  Western  Carolina  Bank  and  oth- 
ers. From  the  judgment,  both  parties  ain 
peal.    Reversed. 

Chas.  B.  Jones,  for  W.  W.  Jones.  J.  H. 
Merrlmon,  T.  F.  Davidson,  and  Bourne,  Park- 
er &  Morrison,  for  Mrs.  Lauretta  Maddux. 

CLARK,  C.  J.  This  action  was  begun 
against  the  Western  Carolina  Bank,  which 
was  chartered  by  the  state,  for  a  receiver, 
and  to  wind  up  the  affairs  of  the  bank, 
which  liad  become  insolvent.  The  present 
plaintiff,  receiver  of  the  bank,  appealed  from 
so  much  of  the  judgment  as  adjudged  that 
Lauretta  Maddux  and  L.  P.  McLoud  were 
not  liable  to  the  creditors  for  double  the 
amount  of  their  stock,  as  provided  by  the 
statute  (chapter  298,  Pub.  Laws  1897),  by 
reason  of  the  fact  that  they  were  married 
women.  The  administrator  of  Lewis  Mad- 
dux appealed  from  the  ruling  of  the  court 
that  his  estate  was  responsible  for  the  stock 
liability  upon  the  shares  which  stood  in  his 
name  as  trustee. 

Plaintiff's  Appeal. 

Pub.  Laws  1897,  c.  298,  entitied  ''An  act 
to  regulate  the  liabilities  of  stockholders  in 
banks  chartered  by  the  state,"  etc,  provides: 
"Section  1.  The  stockholders  of  every  bank 
or  banking  association  now  operating  by  vir- 
tue of  any  charter  or  law  of  North  Caro- 
lina, or  that  may  hereafter  operate  by  vir^ 
tue  of  any  charter  or  law  of  North  Caro- 
lina shall  be  held  individually  responsible, 
equally  and  ratably  and  not  for  one  another, 
for  all  contracts,  debts  and  agreements  of 
such  association  to  the  extent  of  the  amounts 
of  the  stock  therein  at  the  par  value  there- 
of in  addition  to  the  amount  vested  in  such 
share.*'  This  statute  was  construed  in 
Smathers  y.  Bank,  135  N.  C.  410,  47  S.  B. 
893. 

[1]  The  liability  of  stockholders  is  statu- 
tory, and  attaches  by  virtue  of  the  statute  to 
the  owners  of  the  stock.  There  is  no  ex- 
emption as  to  married  women.  A  married 
woman  incurs  liability  by  virtue  of  the  stat- 
ute as  owner  of  the  stock,  and  not  by  con- 
tract The  liability  Is  Imposed  by  statute  for 
the  benefit  of  depositors  and  creditors. 

[2]  Married  women  consequently  are  liable 
out  of  their  individual  estate  just  as  they 
are  for  debts  contracted  for  necessaries,  or 
for  the  support  of  the  family  or  to  obtain 
money  to  pay  antenuptial  debts,  as  to  which 
execution  would  be  issued  against  and  col« 
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lected  out  of  her  iBcllvidual  property  as  If 
sbe  were  a  feme  sole.  Revlsal  1905,  S  2094. 
The  provision  of  our  statute  of  1897  (chapter 
298),  above  quoted,  Is  copied  verbatim  from 
Rev.  St  U.  S.  §  5151  (U.  S.  Comp.  St.  1901, 
p.  3465),  originally  National  Banking  Act 
1864,  {  12  (Act  Cong.  June  3,  1864,  c.  106, 
13  Stat.  103),  under  which  It  was  held  that 
"a  married  woman  who  owns  stock  In  a  na- 
tional bank  Is  not  exempt  on  account  of  cov- 
erture from  the  liability  Imposed  upon  all 
stockholders  In  such  banks."  Anderson  v. 
Line  (0.  C.)  14  Fed.  405;  Witters  v.  Sowles 
(C.  C.)  32  Fed.  767.  In  the  latter  case  the 
stock  was  owned  by  a  married  woman  In 
Vermont,  In  which  at  that  time  the  contract 
of  a  married  woman  was  wholly  void.  The 
above  cases  and  others  hold  that  this  lia- 
bility Is  not  contractual  on  the  part  of  the 
stockholder,  but  Is  statutory  and  Imposed  for 
the  benefit  of  creditors,  and  hence  a  married 
woman,  when  she  becomes  the  owner  of  the 
stock,  assumes  the  same  liability  as  all  other 
stockholders.  Scott  v.  Latimer,  89  Fed.  843, 
33  C.  C.  A.  1;  Aldrlch  v.  Skinner  (O.  0.) 
98  Fed.  376.  Even  If  the  liability  of  the 
stockholder  had  been  contractual,  our  Con- 
stitution contains  no  provision  Imposing  any 
disability  upon  a  married  woman  to  contract 
And  the  disability  Imposed,  with  certain  ex- 
ceptions by  statute  (Revlsal  1905,  §  2094), 
would  not  apply  to  this  case  where  the  stat- 
ute Imposes  liability  upon  all  owners  of  stock 
without  excepting  married  women.  The  lia- 
bility of  the  bank  in  creating  the  debt  is  con- 
tractual, but  the  liability  of  the  stockholder 
is  statutory.  Bernheimer  v.  Converse,  206  U. 
S.  583,  27  Sup.  Ct  755,  51  L.  Ed.  116& 

Defendant's  Appeal. 

[3]  Certificate  for  $14,000  stock  was  issued 
to  •'Lewis  Maddux,  trustee  for  Lauretta 
Maddux,  his  wife."  This  stock  was  sub- 
scribed for  by  Lewis  Maddux,  but  the  cer- 
tificate therefor  was  issi  ed  to  Lewis  Mad- 
dux, "trustee  for  Lauretta  Maddux,"  and  was 
so  held  up  to  the  time  of  the  Insolvency  of 
the  bank.  There  is  no  evidence  of  fraud, 
and  nothing  to  rebut  the  beneficial  owner- 
ship thereof  being  in  Lauretta  Maddux,  as 
appears  upon  the  face  of  the  certificate.  It 
nowhere  appears  that  she  did  not  receive 
the  dividends,  and  that  it  was  not  In  all  re- 
spects her  property.  The  mere  fact  that  her 
husband  voted  the  stock,  and  was  president 
of  the  bank,  is  no  evidence  of  fraud.  Noth- 
ing would  have  been  more  natural  and  in  the 
ordinary  course  of  events  than  that  as  her 
proxy  or  as  her  agent  he  so  voted  it.  Pub. 
Laws  1893,  c  471,  §  1,  provides:  "No  person 
holding  stock  in  any  corporation  in  this  state 
as  executor,  administrator,  guardian,  or  trus- 
tee, and  no  person  holding  such  stock  as 
collateral  security  shall  be  personally  subject 
to  any  liability  as  a  stockholder  in  such  cor- 
poration (but  the  i>erson  pledging  such  stock 


shall  be  construed  as  holding  the  same  and 
shall  be  liable  as  a  stockholder  accordingly) 
and  the  estate  and  funds  in  the  hands  of 
such,  execuitor,  administrator,  guardian  or 
trustee  shall  be  liable  in  like  manner  and  to 
the  same  extent  as  the  testator  or  intestate 
or  the  ward  or  the  person  Interested  in  such 
fund  would  have  been  had  he  been  living 
and  competent  to  act  and  hold  the  stock  in 
his  own  name."  This  act  is  conclusive  as 
to  the  nonliability  of  the  trustee,  Lewis  Mad- 
dux, for  the  stock  liability  upon  the  shares 
of  which  his  wife  was  the  beneficial  owner. 
There  being  no  evidence  to  rebut  the  owner- 
ship of  the  stock  being  in  Mrs.  Maddux,  ac- 
cording to  the  tenor  of  the  certificate,  the 
holding  of  the  court  that  Lewis  Maddux  was 
the  owner,  viewed  as  a  finding  of  fact  is 
reviewable,  and,  considered  as  a  conclusion 
of  law,  is  erroneous.  Bank  v.  Cocke,  127  N. 
C.  467,  37  S.  B.  507,  to  which  we  were  cited 
by  counsel,  does  not  conflict  with  what  we 
have  just  said.  In  Bank  y.  Cocke  the  stock- 
holders in  a  meeting  assumed  liability  for 
$75,000,  for  which  they  agreed  to  become  lia- 
ble. The  court  held  that  this  was  a  con- 
tractual liability  for  which  the  guardian  be- 
came individually  liable,  and  could  not  bind 
his  wards,  for  he  had  no  authority  to  create 
such  debt  for  them  or  to  charge  their  stock. 
But  the  liability  which  attaches  to  the  own- 
ership of  the  stock,  which  was  held  by  him 
as  a  guardian,  is  statutoryt  and  therefore 
would  bind  the  estate  of  the  wards  in  his 
hands.  The  court  in  that  opinion  points  out 
this  very  distinction  in  the  nature  of  the 
two  liabUlties. 

In   both  appeals  the  Judgment  below  is 
reversed. 

(166  N.  C.  260) 

WILLIAMS  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  24, 

1911.) 

1.   CaBBIEBS    (f    113*)— BAOQAGB-OONDmOIfa 

OF  LiABiLrrr— Acceptance. 

To  make  a  railroad  company  liable  as  a 
common  carrier  or  warehouseman  for  baggage 
lost,  it  must  have  been  delivered  to  and  accept- 
ed by  the  carrier,  either  actually  or  constme- 
tively. 

[Ed.    Note.~For   other   cases,    see   Carriers, 
Cent.  Dig.  §§  608-620;   Dec.  Dig.  t  113.*] 

2.  Cabbiebs   ii  393*)— Baggage— Dklivebt— 
Notice. 

As  a  rule,  notice  must  be  given  to  an  au- 
thorized agent  of  a  carrier  when  baggage  is  tak- 
en to  a  railroad  station  or  other  place  where 
baggage  is  usually  received,  in  order  to  make 
the  carrier  liable,  but  the  carrier  may  bind  it- 
self by  a  custom  of  treating  baggage  as  received 
when  left  at  a  given  place,  without  other  notice. 
[E)d.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  §1  1502-1504;   Dec  Dig.  t  393.*] 

3.  Cabbiebs  (§  408*)— Baggage— Actions  fob 

Loss  —  IHSTBUCTIONS  —  APPUCABILITT    TO 

Evidence. 

In  an  action  against  a  railroad  company 
for  loss  of  a  trunk  claimed  to  have  been  deliver- 
ed to  it  as  baggage,  a  witness  testified  that  he 
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took  th«  trunk  to  the  baggage  room  on  Sunday 
afternoon,  and  asked  a  man  there  who  was  the 
only  one  in  the  office  and  who  had  on  citizen's 
clothes,  except  for  a  railroad  employe's  vest,  if 
he  could  put  the  trunk  in  the  baggage  room,  and 
the  man  told  him  to  put  it  in  the  alleyway 
where  they  put  the  trunks,  which  witness  did. 
He  also  testified  that  he  had  seen  the  man  once 
before  at  the  baggage  room,  and  that  be  came 
out  of  the  place  where  the  baggage  agent  check- 
ed the  baggage.  The  baggage  agent  and  his  as- 
sistant testified  that  they  had  charge  of  the 
baggage  room,  and  had  not  received  plaintiffs 
trunk  or  authorized  any  one  else  to  accept  it,  but 
the  agent  also  testified  that  he  was  temporarily 
out  of  the  office  at  times.  Plaintiff  requested  a 
charge  that,  if  it  was  the  custom  of  the  railroad 
company  that  baggage  should  be  left  at  the  sta- 
tion in  care  of  the  company's  agent  or  of  "any 
one  whom  the  company  held  out  to  the  public  to 
be  in  charge  of  the  baggage  room,"  and  plain- 
tififs  trunk  was  left  in  the  baggage  alley  with 
the  knowledge  and  consent  of  an  agent  in  charge 
•f  the  baggage  room,  there  was  an  acceptance 
of  it  as  baggage.  The  court  modified  the  re- 
quested charge  by  instructing  that,  if  the  trunk 
was  left  at  the  station  at  the  customary  time 
and  place  with  the  knowledge  and  consent  of 
a  baggageman  or  other  "authorized  agent,"  the 
company  should  be  held  to  have  accepted  it,  etc., 
and  afterwards,  in  response  to  a  request  from 
the  jury  for  a  further  charge  on  the  question  of 
delivery,  instructed  that  plaintiff  must  show 
that  some  person  authorizea  by  the  company  to 
act  for  it  was  acting  for  it  when  she  claimed 
she  delivered  the  trunk  to  it,  and  that  nothing 
short  of  a  delivery  to  some  person  authorized  to 
met  for  the  company  would  suffice.  Ueld^  that 
the  evidence  required  that  the  charge  as  request- 
ed be  given,  and  the  modification  of  the  request- 
ed charge  was  error. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
IMg.  t  40a*] 

4.  Appeal  and  Ebbob  (S  1064*)  —  Habmless 
ElBBOR— Modification  of  Instbuctions. 

The  modification  of  the  ret^uested  instruct 
tion  was  error  prejudicial  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  1064.*] 

5.  Pbincipal  and  Agent  (<  137*)— Agency 

BT  EiSTOPPEL. 

As  a  rule,  one  who  knows  of  or  negligently 
permits  another  to  act  for  him  in  a  particular 
transaction,  so  as  to  clothe  him  with  apparent 
authority,  is  estopped  from  denving  his  authori- 
ty as  against  a  third  person,  who.  in  good  faith 
and  with  reasonable  prudence,  relies  upon  such 
apparent  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  492-494;  Dec.  Dig.  ^ 
137.*] 

^  Tbial  (I  352*)— Special  Issues— Discee- 
TioN  OF  Court. 

The  framing  of  special  issues  is  largely  in 
the  trial  court's  discretion,  so  l<Mig  as  they  are 
responsive  to  the  pleadings,  and  determine  the 
questions  involved. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  840-842,  844,  845;  Dec.  Dig.  ^  352.*] 

7.  Carriers  (t  408*)— IssuEa— ''Immediate." 
To  make  a  carrier  liable  for  baggage  de- 
livered to  it,  it  most  be  delivered  and  accepted 
for  transportation  within  a  reasonable  time  be- 
fore departure  of  the  train,  so  that,  if  an  issue 
was  submitted  in  an  action  for  loss  of  baggage 
as  to  whether  the  trunk  was  received  for  "im- 
mediate" transportation,  the  court  should  have 
instructed  that  the  term  "immediate"  did  not 
have  its  usual  meaning  of  "instantly,  forthwith, 
nothing  intervening  either  as  to  place,  time,  or 
action, '  but  rather  meant  within  a  reasonable 


time   having  due  resrard  to  the  circnmstanoei 
(citing  4  Words  &  Phrases,  3393). 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  408.*] 

8.  Carriers  ({  393*)— Baggage- Liabilitt  as 
Carriert- Time  of  Delivery. 

If  a  trunk  was  accepted  by  a  carrier  for 
transportation  on  the  following  morning  pursu* 
ant  to  custom,  the  carrier  would  be  liable  as 
such  if  the  trunk  was  lost  before  it  was  for- 
warded, though,  if  it  was  only  received  for  stor- 
age for  an  intending  passenger  until  he  had  it 
checked,  the  carrier  would  be  only  a  bailee  for 
hire  with  the  duty  of  exercising  ordinary  care 
for  its  safety. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1502-1504 ;   Dec  Dig.  8  393.*] 

9.  Carriers  (S  408*)— Baggage— Actions  fob 
Loss— Burden  of  Proof. 

The  burden  is  on  the  carrier  to  show  legal 
excuse  for  failure  to  deliver  on  demand  baggage 
received  by  it,  whether  held  as  carrier  or  ware- 
houseman. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  t  408.*1 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Long,  Judge. 

Action  by  Susie  E.  Williams  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

There  was  evidence  on  part  of  plaintiff 
tending  to  show:  That  on  or  about  August 
30,  1908,  on  Sunday  afternoon,  at  Charlotte, 
N.  C.,  plaintiff,  having  purchased  a  ticket 
over  defendant's  road,  via  Statesville,  N.  C, 
sent  her  trunk  to  the  station  of  defendant 
company  In  Charlotte,  to  be  received  as  bag- 
gage for  transportation  over  defendant's 
road,  plaintiff  intending  to  take  the  train 
leaving  Charlotte  on  Monday  morning  fol- 
lowing, August  31st.  The  trunk  was  first 
given  In  custody  to  Robert  Ramsaur,  a  dray- 
man working  for  the  Black  Transfer  Com- 
pany, at  the  house  where  plaintiff  was  then 
staying,  with  directions  to  take  same  to  the 
station  for  the  purpose  indicated,  and  no 
check  or  receipt  for  same  was  given  by  Ram- 
saur; that  not  being  the  custom.  That  the 
trunk  was  taken  to  the  station,  as  directed, 
the  defendant  company  duly  notified,  and 
same  was  left  at  the  accustomed  place  and 
by  direction  of  an  agent  of  defendant  com- 
pany in  apparent  charge  of  the  baggage  room 
and  baggage  business  at  the  station.  Plain- 
tiff went  to  station  Monday  morning  for  pur- 
pose of  taking  the  train  and  to  baggage  room 
to  check  her  trunk,  and  she  and  the  baggage 
agent  walked  immediately  to  a  new  steamer 
trunk,  and  check  was  placed  on  same  and 
duplicate  given  plaintiff.  As  this  was  hand- 
ed plaintiff,  the  agent  asked  her  if  she  was 
positive  that  it  was  hers,  and  witness  said: 
"No;  I  am  not  positive.  I  borrowed  the 
tnmk  from  Mrs.  Hook.'*  He  said:  ''Is  there 
a  name  on  it?'  "I  looked  over  the  trunk, 
and  found  no  name  on  It  Then  he  said, 
*Well,  Just  open  the  trunk,  and  see  if  it  is 
yours.'    I  took  my  key  and  opened  the  trunk. 
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and  It  contained  a  gentleman's  clothes.  He 
said,  This  won't  do.  It  can't  be  yours.' 
And,  of  course,  I  knew  it  was  not  mine,  and 
I  said,  *Whjit  will  I  do?  I  am  going  to 
Blowing  Rock,  and  will  need  my  clothes.' 
And  he  said:  'I  will  send  your  trunk  to  you 
Just  as  soon  as  it  comes.'  I  said,  'Suppose 
this  is  not  my  trunk  that  you  send  to  Blowing 
Rock  to  me;  what  will  I  do?  I  will  need  my 
clothes.'  I  said:  'If  my  trunk  is  lost,  what 
will  I  do?'  And  he  said  they  very  rarely 
lost  a  trunk.  He  said,  'If  a  gentleman  has 
your  trunk,  he  will  send  it  back  here,  and 
I  remember  distinctly  shipping  a  new  steam- 
er trimk  Sunday  afternoon.'  He  said  there 
was  an  overflow  of  baggage  from  the  flood, 
and  he  said,  'Where  are  you  going?'  And  I 
told  him  I  was  going  to  Green  Park  Hotel, 
Blowing  Rock,  and  he  gave  me  a  check,  and 
I  put  it  In  my  purse.  When  I  took  the  train, 
I  had  the  check  given  me  by  Mr.  Harrlll.  I 
went  to  Blowing  Rock.  I  have  not  received 
the  trunk  or  the  contents  or  the  value  there- 
of from  the  Southern  Railway  Company.  I 
made  a  list  of  the  contents  about  10  days  aft- 
er my  trunk  was  lost."  There  was  evidence 
offered,  also,  tending  to  show  that  the  trunk 
was  left  at  the  place  where  unchecked  bag- 
gage for  transportation  was  usually  placed, 
a  covered  archway,  between  the  baggage  room 
proper  and  Gresham's  Dining  Room,  In  the 
main  station  building,  and  that  It  was  cus- 
tomary to  receive  baggage  for  transportation 
on  Sunday  afternoon  for  trains  leaving  Mon- 
day morning  from  station.  It  was  proven  or 
admitted  that  neither  the  trunk  nor  its  con- 
tents had  ever  been  restored  to  plaintiff,  and 
that  check  given  by  company  for  same  had 
been  destroyed  or  lost.  Percy  Shaw,  the 
agent  of  defendant  company,  having  charge 
of  baggage  room  and  business  concerning 
baggage  at  the  Charlotte  station  and  attend- 
ing to  same  usually  in  the  daytime,  and  J. 
H.  Harritl,  his  assistant,  having  like  charge 
usually  at  night,  were  examined  for  defend- 
ant company,  and  on  matters  more  directly 
relevant  to  the  questions  presented  testified 
that  the  trunk  claimed  by  plaintiff  was  never 
delivered  to  them  at  the  time  nor  for  the 
puri)ose  stated,  either  by  Ramsaur  or  any 
other  person. 

Percy  Shaw,  as  witness,  speaking  espe- 
cially to  this  question,  testified:  "I  live  in 
Charlotte.  I  am  baggage  agent  at  the  South- 
em  Depot  Yes;  I  was  baggage  agent  in 
August,  1908.  I  went  on  duty  at  7  a.  m;  and 
left  at  7  p.  m.  I  was  succeeded  at  night  by 
Mr.  Harrill.  No  one  else  there  had  authori- 
ty to  receive  trunks.  No;  I  did  not  at  any 
time  receive  a  trunk  belonging  to  Miss  Su- 
sie Williams.  No ;  on  August  30th,  I  did  not 
leave  any  employ^  there  at  the  baggage  room 
with  a  blue  vest  on,  with  brass  buttons,  to 
take  my  place.  Conductors  running  on  the 
trains  are  the  only  employee  on  the  Southern 
Road  who  wear  such  a  uniform."  Cross-ex^ 
aminatlon  of  Percy  Shaw:  "On  August  30th 
I  came  on  duty  at  7  a.  m.  I  suppose.    I  can't 


remember  whether  I  came  exactly  at  7  o'clock 
or  not.  No;  I  did  not  leave  any  conductor 
in  my  place  that  day.  No;  I  did  not  leave 
any  one  in  my  place  that  day." 

J.  H.  Harrill  testified  to  like  effect,  and 
gave  evidence  tending  to  contradict  plaintiff's 
account  of  the  circumstances  under  which 
he  gave  the  check. 

On  the  question  of  whether  the  trunk  was 
actually  delivered  to  defendant  company  by 
Robert  Ramsaur,  he  testified  as  follows:   "I 
live  at  810  East  First  street,  Charlotte.     I 
work  on  transfer  wagon.    Yes ;  I  know  Miss 
Susie  Williams.    Yes,  on  or  about  August  30, 
1908,   I  took  her  trunk  from  Mrs.   Hook's 
house — 805  East  Morehead  street — to  South- 
em  Railway  Station.     I  took  the  trunk  to 
the  Southern  Station,  and  asked  some  rail- 
road man  there.    No;    I  don't  know  who  I 
was  talking  to.    It  was  a  man  in  the  bag- 
gage room.    No ;   I  don't  know  who  the  man 
was  I  had  the  talk  with.    He  was  a  tall  slim 
looking  man.     No;    I  don't  think   he  iiad 
charge  of  the  baggage  room  there.     Yea;    I 
know  Mr.  Percy  Shaw.    Q.  What  took  place 
between  you  and  a  man  in  the  baggage  room? 
A.  I  asked  him  could  I  set  the  trunk  Inside 
the  baggage  room.     He  said  'No,'  to  put  It 
In  the  alleyway,  where  they  put  trunks.     I 
put  It  In  the  alleyway.    There  is  a  gate  there 
now,  but  there  wasn't  none  there  then,     I 
have  worked  for  Black  about  two  years  In 
all.     Q.  Do  you  know  what  the  custom  is 
about  placing  trunks  there  for  next  morn- 
ing's trains?    Did  you  put  that  trunk  there? 
A.  Yes."    Cross-examination  of  Robert  Ram- 
saur: "Yes;   I  have  been  hauling  trunks  for 
about  two  years.    Yes;    I  was  working  for 
the  Black  Transfer  Company  at  that  time. 
Yes ;   Black  sent  me  to  Miss  Williams  to  get 
the  trunk.    No ;    I  don't  carry  claim  checks 
for  trunks.    The  transfer  man  at  the  depot 
has  them.    Yes ;   I  went  there  some  time  In 
the  evening,  before  sunset.    Yes;   I  got  this 
trunk  and  loaded  it  on  the  wagon.    Yes;   I 
know  Mr.  Percy  Shaw.    No;  he  was  not  the 
man  I  was  talking  to  In  the  station — In  the 
baggage  room  there.     Yes;    Mr.  Shaw  was 
the  baggage  master  there.     No;    I  did  not 
see  him  there  at  that  time.    No;   I  did  not 
say  anything  to  him.    Yes ;  he  was  the  bag- 
gage master.    Yes ;  he  was  the  man  who  re- 
ceived the  trunks  at  the  station,  if  you  could 
find  him  when  you  took  trunks  there.     Yes; 
this  tall  slim  man  was  a  white  man.    He  was 
standing  just  beyond  the  scales  in  the  bag- 
gage room.    I  put  the  trunk  in  the  passage- 
way, between  the  baggage  room  and  Gresh- 
am's Dining  Room.     Gresham  has  a  dining 
room  there.    Q.  And  wagons  drive  up  next 
to  the  kitchen?    A.  Yes;    I  first  pulled  the 
trunk  Inside  the  baggage  room,  and  the  man 
In  the  baggage  room  told  me  'No,'  to  put  it 
back   there   where  trunks   belong.     Yes;     I 
put  it  back  out  there.    No;    I  said  nothing 
to  any  one  about  it     No;    I  did   not  tell 
whose  trunk  it  was.    If  the  baggageman  bad 
been  there,  I  would  have  told  hlml**     And, 
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being  recalled,  tbls  witness  testified  fnrtber: 
'*The  man  I  saw  tliere  in  the  baggage  room 
bad  on  citizen's  clotbes,  all  but  bis  vest  He 
bad  on  a  railroad  vest — a  railroad  porter's 
or  sometblng's  vest.  Wben  be  told  me  to 
take  the  trunk  out  of  the  baggage  room,  be 
walked  out  of  the  place  where  Mr.  Shaw  and 
them  checked  the  baggage.  I  asked  him  if  I 
could  put  It  there,  and  he  said  'No,*  to  put  it 
outside  where  the  trunks  belonged.  He  came 
from  the  office  where  Mr.  Shaw  stayed.  He 
was  doing  business,  and  I  asked  him  If  I 
could  put  the  trunk  there,  and  be  said  *No.'  I 
don't  know  whether  any  one  except  the  bag- 
gage agents  come  from  there.  Yes ;  the  bag- 
gage room  door  was  open  when  I  went  in 
there.  Yes;  he  was  doing  the  things  what 
the  baggageman  does.  When  I  seen  him,  be 
was  coming  out  the  gate,  and  be  bad  got  be- 
yond the  scales  when  1  saw  him.  I  seen  blm 
doing  nothing.  Q.  So  all  you  know  is  that  you 
saw  a  man  In  there,  who  bad  on  a  blue  vest 
with  brass  buttons,  with  'Southern*  marked 
on  the  buttons,  and  you  asked  him  if  you 
could  put  the  trunk  in  there,  and  he  said 
'No,*  to  put  It  out  there.  Had  you  ever  seen 
the  man  before?  A.  I  think  I  had  seen  him 
once  before.  I  have  never  seen  him  since. 
No;  it  was  not  Mr.  Percy  Shaw,  nor  Mr. 
HarriU.  Q.  State  whether  or  not  when  you 
took  trunks  there  to  the  station  Mr.  Shaw  or 
Mr.  Harrlll  were  always  there,  or  whether 
they  got  other  people  to  stay  In  their  places 
sometimes?  A.  There  were  other  men  in 
there  besides  Mr.  Harrlll  and  Mr.  Shaw.  I 
bave  seen  baggage  agents  on  the  Soutbem 
Railway  In  there  checking  baggage." 

A  paper  writing,  containing  a  written  state- 
ment of  this  witness  in  direct  contradiction 
of  the  principal  portion  of  bis  testimony  as 
to  delivery  of  the  trunk,  was  introduced  by 
defendant. 

The  jury  rendered  the  following  verdict: 
**(!)  Did  the  defendant  company  receive  the 
trunk  of  the  plaintiff  on  Sunday  evening, 
August  30,  1908,  as  alleged  in  the  complaint 
as  baggage  for  transportation?  Ans.  No.  (2) 
Was  said  trunk  received  by  defendant  com- 
pany for  immediate  transportation?  Ans. 
No.  (8)  Was  the  trunk  delivered  by  the  de- 
fendant company  to  the  plaintiff?  Ans.  No. 
(4)  What  amount,  if  any,  is  plaintiff  enti- 
tled to  recover  from  defendant  on  account  of 
the  alleged  loss  of  said  trunk?  Ana.  Noth- 
ing." 

Judgment  for  defendant,  and  plaintiff  ex- 
cepted and  appealed. 

E.  R.  Preston  and  Neill  R.  Graham,  for 
appellant.    W.  B.  Rodman,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as  above). 
[1,  2>  To  fix  responsibility  for  lost  baggage 
on  a  railroad  company,  either  as  common 
carrier  or  warehouseman,  there  must  have 
been  a  delivery  of  same,  including  an  ac- 
ceptance by  the  company,  either  actual  or 
constructive,  and,  in  order  to  a  valid  deliv-> 
«y,  the  general  rule  Is  that  when  baggage  la 


taken  by  others  to  a  railroad  station,  and 
even  to  the  place  where  baggage  is  usually 
received,  some  kind  of  notice  must  be  given 
to  some  agent  of  the  company  authorized  to 
accept  the  same.  Hutchinson  on  Carriers, 
{  105;  Fetter  on  Carriers,  §  610;  So.  Ry.  v. 
Blckley,  119  Tenn.  528,  107  S.  W.  680,  14 
L.  R.  A.  (N.  S.)  859,  123  Am.  St  Rep.  754; 
Gregory  v.  Webb,  40  Tex.  Civ.  App.  360,  89 
S.  W.  1109;  Wright  v.  Caldwell,  3  Mich.  51; 
Merrlam  v.  Hartford  &  It.  R.,  20  Conn.  354, 
52  Am.  Dec.  344;  Transfer  Co.  v.  Gurley,  107 
Ala.  600,  18  South.  209,  34  L.  R.  A.  137.  This 
rule  is  at  times  modified  where  a  custom  of 
the  company  Is  established  td  consider  and 
treat  baggage  as  received  when  left  at  a  'giv- 
en place  and  without  further  notice.  Fetter 
on  Carriers,  supra;  Green  v.  Railroad,  41 
Iowa,  410;  Green  v.  Railroad,  38  Iowa,  100; 
Lake  Shore  Ry.  v.  Foster,  104  Ind.  293,  4 
N.  E.  20,  64  Am.  Rep.  319. 

[3]  There  is  no  objection  open  to  plaintiff 
by  reason  of  his  honor's  charge  on  the  last 
position,  for  it  was  dealt  with  as  plaintiff  re- 
quested, but,  in  reference  to  the  first  plain- 
tiff, admitting  that  his  honor  stated  the  rule 
in  general  terms,  sufficiently  correct,  insists 
that  there  was  reversible  error  committed  to 
his  prejudice  In  so  modifying  a  prayer  for 
instructions  on  the  first  issue  as  to  exclude 
from  consideration  a  view  in  his  favor  prop- 
erly arising  on  the  evidence,  and  this  in  es- 
pecial reference  to  the  testimony  of  the  wit- 
ness Robert  Ramsanr  and  corroborative  fftcts 
tending  to  show  a  delivery  of  the  baggage  at 
the  proper  place  and  notice  duly  given.  As 
heretofore  shown,  Robert  Ramsaur,  in  effect, 
testified  that,  having  taken  charge  of  the 
trunk,  he  took  it  to  the  passenger  station  on 
Sunday  afternoon  and  to  the  baggage  room, 
and  asked  a  man  in  there  if  he  could  put  It 
in  the  room,  and  the  man  replied,  "No;  put 
It  in  the  alleyway  where  they  put  the 
trunks.*'  And  witness  then  placed  the  trunk 
as  directed.  The  man  was  a  white  man  In 
citizen's  clothes,  except  that  he  had  on  a 
railroad  company  vest;  that  he  was  the  only 
man  there  in  the  office.  Recalled  on  this 
point,  the  witness  testified  further:  *^When 
he  told  me  to  take  the  trunk  out  of  the  bag- 
gage room,  he  walked  out  of  the  place  where 
Mr.  Shav  aiid  them  checked  baggage.  He 
came  from  the  office  where  Mr.  Shaw  stayed. 
He  was  doing  business,  and  I  asked  him  if 
I  could  put  the  trunk  in  there,  and  he  said, 
'No.'  He  was  doing  things  what  the  baggage- 
man does."  The  witness  further  said  that 
he  had  seen  this  same  man  once  before,  and 
that  there  were  at  times  other  men  In  there 
besides  Mr.  Shaw  and  Mr.  Harrlll,  and  the 
witness  had  seen  baggage  agents  on  the 
Southern  Railway  in  there  checking  bag- 
gage. On  the  part  of  the  defendant  Mr. 
Shaw  and  Mr.  Harrtll  testified  that  they  had 
charge  and  control  of  the  baggage  room,  and 
that  neither  of  them  had  received  the  trunk 
claimed  by  plaintiff  not  had  they  authorized 
the  man  referred  to  by  the  witness,  Ramsaur, 
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nor  any  other  man,  to  receive  it  or  to  accept 
notice  concerning  it;  the  witness  Shaw,  how- 
ever, stating  that  he  was  at  times  temporari- 
ly out  of  the  oflfice.  In  view  of  this  testi- 
mony and  supporting  facts  on  either  side,  the 
plaintiff  requested  the  court  to  charge  the  ju- 
ry: "That  if  it  was  the  custom  of  the  railroad 
company  to  receive  baggage  Sunday  after- 
noon or  evening  before  for  transportation  on 
the  next  morning  train,  and  that  trunks  or 
baggage  should  be  left  at  defendant's  pas- 
senger station  at  such  times,  in  care  of  the 
baggageman  in  charge  of  defendant's  baggage 
room  or  of  any  agent  or  servant  of  the  com- 
pany in  charge  of  defendant's  baggage  room 
or  in  care  of  any  one  whom  the  company 
held  out  to  the  public  to  be  in  charge  of  the 
baggage  room,  and  should  the  Jury  find  that 
the  trunk,  having  been  put  in  charge  of  the 
drayman  for  the  purpose,  was  left  by  him  at 
defendant's  baggage  room,  or  in  what  was 
known  as  the  baggage  alley,  with  the  knowl- 
edge and  consent  of  the  agent  or  servant  in 
charge  of  defendant's  baggage  room,  as  afore- 
said, then,  in  any  of  those  events,  the  court 
instructs  the  jury  the  compliance  with  such 
a  custom  existing  at  the  time  by  the  trans- 
ferman,  with  the  knowledge  and  consent  of 
the  defendant's  baggageman  or  other  agent 
of  the  defendant  as  aforesaid,  would  be  an 
acceptance  of  plaintiff's  trunk,  and  such  ac- 
ceptance would  be  a  delivery  of  plaintiff's 
trunk  to  defendant^  The  court  gave  the 
prayer  generally  as  requested,  but  modified 
same  by  saying  that  if  the  plaintiff's  trunk 
was  left  at  defendant's  station  at  the  custom- 
ary time  and  place,  with  the  knowledge  and 
consent  of  defendant's  baggageman  or  other 
authorized  agent  of  the  company,  etc.  The 
case  further  states  that  the  jury,  having  re- 
ceived the  charge  in  the  forenoon  of  Wednes- 
day, October  5,  1910,  considered  of  the  case, 
and  on  Thursday  morning  stated  they  had 
been  unable  to  agree  on  what  was  a  legal  de- 
livery of  the  trunk,  and  at  their  request  and 
without  objection  the  typewritten  instruc- 
tions of  the  court  were  given  them.  The 
jury,  having  further  considered  of  the  case 
until  Friday  morning,  again  came  into  court, 
when  his  honor  gave  them  further  charge  on 
the  question  of  delivery  as  follows:  **A8  I 
understand  you,  you  say  you  are  troubled  as 
to  what  constitutes  an  agent  at  the  depot  of 
the  defendant  to  receive  baggage.  The  de- 
fendant is  a  corporation.  The  defendant, 
therefore,  conducts  its  business  through  and 
by  its  employes  or  agents.  As  the  plaintiff  in 
this  case  has  alleged  that  she  caused  her 
trunk  to  be  delivered  to  the  defendant  com- 
pany, it  is  necessary  for  her  to  offer  evidence 
that  satisfies  the  jury  by  the  greater  weight 
of  the  evidence  that  some  person  authorized 
by  the  defendant  corporation  to  act  for  it 
was  acting  for  it  at  the  time  that  she  alleges 
she  delivered  her  trunk  or  caused  it  to  be  de- 
livered through  her  agent  Nothing  short 
of  a  fair  delivery  of  the  baggage  to  the  car- 
-ler  or  its  agent  will  render  the  carrier  liable 


for  a  nondelivery.  That  is  to  say,  the  plain- 
tiff in  this  case  upon  all  of  the  evidence  must 
satisfy  the  jury  by  the  greater  weight  of  it 
that  the  trunk  was  delivered  to  some  person 
authorized  to  act  for  the  defendant  company 
as  baggage  to  be  transported  over  the  defend- 
ant's line  as  such,  and  the  agent  of  the  de- 
fendant company  must  have  received  the  bag- 
gage." Plaintiff  duly  excepted  to  me  modi- 
fication of  this  prayer  and  to  the  additional 
charge  as  given. 

[4]  In  thus  modifying  plaintifl^'s  prayer  for 
instructions  and  more  emphatically  in  the  ad- 
ditional charge  as  given,  the  court  intended 
to,  and  did,  withdraw  from  the  jury  the  view 
arising  on  the  testimony  that,  if  the  baggage 
was  placed  at  the  customary  time  and  place 
with  the  assent  and  knowledge  of  **one  held 
out  by  the  company  as  being  in  charge  of 
its  baggage  room,"  there  was  a  proper  deliv- 
ery to  the  company;  and  in  this  we  think 
there  was  reversible  error,  to  plaintiff's  prej- 
udice, which  entitles  her  to  a  new  trial  of 
the  issue.  True,  the  witness  Ramsaur  testi- 
fied that  he  knew  both  Percy  Shaw  and  J.  H. 
HarriU,  and  knew,  also,  that  they  were  the 
baggage  agents  at  defendant's  station,  but  a 
perusal  of  the  entire  testimony  of  this  wit- 
ness presents  a  permissible  interpretation  for 
the'  consideration  of  the  jury  that,  while  he 
knew  Shaw  and  Harrill  were  the  company's 
agents  in  general  charge  and  control  of  the 
baggage  business,  yet  the  man  he  found  in 
sole  occupation  of  the  baggage  room  when  he 
asked  to  place  the  trunk  in  the  room  was  the 
company's  agent  then  in  charge  for  the  time 
being,  and,  if  not  so  in  fact,  he  was  allowed 
by  defendant  company  to  hold  himself  out 
as  such,  and  for  that  reason  a  notice  to  him 
may  have  been  sufilcient  evidence  of  delivery. 
This  agency  by  allowing  one  to  appear  as 
such  or  agency  by  estopp^,  as  it  is  usually 
termed,  has  an  important  place  in  this 
branch  of  the  law. 

[6]  It  is  very  well  stated  in  Clark  and 
Skyles  on  the  Law  of  Agency,  {  65,  p.  140,  as 
follows:  "It  is  a  well-established  doctrine  that 
if  a  person  by  his  words  or  conduct  expressly 
or  impliedly  represents  to  another  that  a  cer- 
tain state  of  facts  exists,  and  thereby  induces 
the  other  to  act  in  reliance  on  such  represen- 
tation, he  will  be  estopped  to  deny  the  truth 
of  the  representation,  to  the  other's  preju- 
dice. And  by  the  application  of  this  doctrine 
an  agency  may  be  created  or  arise  by  estop- 
pel, irrespective  of  the  actual  intention,  and 
even  though  it  may  be  conceded  that  there 
was  no  agency  in  fact  The  general  rule  la 
this :  If  a  person  knowingly  permits  another 
to  act  for  him  in  a  particular  transaction, 
or  otherwise  clothes  him,  either  intentionally 
or  by  negligence,  with  apparent  authority  to 
act  for  him  therein,  he  will  be  estopped  to 
deny  the  agency  as  against  third  persons  who, 
in  good  faith  and  in  the  exercise  of  reason- 
able prudence,  deal  with  the  apparent  agent 
in  the  belief  that  his  apparent  authority  la 
reaL"    Tiffany  on  Agency  is  to  like  efiTect* 
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and  innumerable  decisions  here  and  else- 
where recognize  and  apply  the  principle. 
Gooding  V.  Moore,  150  N.  0.  195.  63  S.  E. 
895;  Bank  v.  Hay,  143  N.  C.  326,  55  S.  B. 
811;  Morrow  v.  RaUroad,  134  N.  O.  92-96,  46 
S.  E.  12;  Harrell  v.  Railroad,  106  N.  C.  258, 
11  8.  E.  286;  Oulmit  v.  Henshaw,  35  Vt 
605,  84  Am.  Dec.  646;  Minter  v.  Railroad,  41 
Mo.  503,  97  Am.  Dec.  288;  Battle  v.  Railroad, 
70  S.  C.  329,  49  S.  E.  849;  Rogers  v.  Railroad, 
2  Lans.  (N.  X.)  209,  affirmed  56  N.  Y.  620; 
Insurance  Co.  v.  Railroad,  144  N.  Y.  200,  39 
N.  B.  79,  43  Am.  St.  Rep.  752.  Some  of  these 
decisions  (and  many  others  could  be  cited) 
were  on  facts  very  similar  to  those  presented 
here,  making  them  apt  authorities  in  support 
of  plaintiff's  position  as  embodied  in  his 
prayer.  In  Morrow's  Case,  on  a  question 
whether  defendant  company  knew  that  one 
had  entered  its  trains  for  the  purpose  of 
assisting  a  passenger,  the  fact  that  an  em- 
pIoy6  of  the  company  was  standing  near  In 
a  position  to  observe  and  note  the  circum- 
stances was  held  evidence  from  which  knowl- 
edge on  the  part  of  the  company  could  be  in- 
ferred. Associate  Justice  Walker,  speaking 
for  the  court,  said:  "Whether  the  person 
who  stood  near  the  steps  of  the  coach  was 
the  conductor  or  some  other  employ^  charged 
in  law  or  fact  with  the  duty  of  providing 
for  plaintiff's  safety  while  exercising  the 
lawful  right  of  assisting  the  company's  pas- 
sengers is  a  proper  subject  of  inquiry  for 
the  jury,"  etc.  In  Battle's  Case,  supra,  it 
was  held:  'That  delivery  of  baggage  to  the 
only  person  in  charge  of  the  station  who  Is 
at  the  time  engaged  as  a  telegraph  agent 
depositing.it  at  a  place  indicated  by  him, 
description  of  trunk  and  directions  as  to 
checking,  and  that  owner  would  soon  ap- 
pear and  attend  to  it,  is  delivery  to  the  car- 
rier.** In  Ouimif  s  Case,  supra,  it  was  held 
that  ''a  passenger  has  a  right  to  regard  as 
agent  of  a  railroad  company  a  person  who 
handles  and  takes  charge  of  baggage  upon 
arrival  of  train  at  a  station,  and  notice  to 
such  person  by  a  passenger  is  notice  to  the 
company."  And  in  case  of  Rogers  v.  Railroad 
it  wa^  held  as  follows:  "The  owner  of  a 
trunk  sent  it  to  the  defendant's  depot  by  an 
expressman,  who  placed  it  within  the  depot, 
beside  the  baggage  crate,  which  was  locked^ 
and,  upon  inquiring  of  persons  there  engaged 
in  handling  freight,  was  referred  to  the  tick- 
et agent  as  the  person  who  took  charge  of 
baggage.  He  went  to  the  ticket  agent's  office 
and  told  him  that  there  was  a  trunk  outside. 
The  agent  said  that  It  was  right,  and  im- 
mediately sent  two  men  to  take  care  of  it 
When  the  owner  inquired  for  the  trunk  on 
purchasing  his  ticket  later  In  the  day,  it 
could  not  be  found,  though  the  ticket  agent 
said  be  had  seen  one  a  short  time  before 
answering  to  Its  description.  Employ^  of 
the  defendant  also  said  that  it  had  been  de- 
livered upon  presentation  of  a  check.  In  an 
action  to  recover  the  value  of  the  trunk  and 


its  contents,  held,  that  there  was  sufficient 
evidence  of  delivery,  and  a  nonsuit  was 
wrong."  Stating  the  proposition  in  a  nega- 
tive way  in  6  Cyc.  p.*  671,  it  is  said:  "But 
the  carrier  will  not  be  liable  for  the  acts  of 
its  servants  not  authorized  nor  held  out  as 
authorized  to  receive  baggage."  On  authorl* 
ty,  therefore,  the  plaintiff  was  entitled  to 
have  this  latter  view  presented  to  the  jury, 
and  to  have  his  prayer  for  instructions  given 
substantially  as  requested. 

[6]  Plaintiff  excepted,  further,  that  the 
court  submitted  the  second  issue  as  to  the  re- 
ceipt of  the  trunk  for  Immediate  transporta- 
tion. We  have  frequently  held  that  the  fram- 
ing of  issues  is  a  matter  which  is  left  very, 
largely  In  the  discretion  of  the  trial  Judge; 
the  limitation  being  that  the  issues  must  be 
sufficiently  responsive  to  the  pleadings  and 
determinative  of  the  rights  of  the  parties  in- 
volved therein.  And  the  statement  Is  not 
Infrequently  made  in  the  books  that  in  order 
to  charge  transportation  companies  as  com- 
mon  carriers,  making  them  liable  as  carriers, 
the  goods  or  baggage  must  be  left  with  them 
for  "immediate"  transportation. 

[7]  If  it  becomes  necessary,  therefore,  In 
order  to  make  full  determination  of  the 
rights  of  these  litigants,  that  decision  should 
be  made  whether  this  trunk  was  received  and 
held  as  common  carrier  or  Warehouseman,  it 
is  well  enough  to  submit  the  issue  as  framed. 
If  this  is  done,  however,  the  jury  should  be 
Instructed  that  the  term  "immediate,"  in  this 
connection,  does  not  have  its  more  usual 
meaning  of  '^Instantly,  forthwith,  nothing  in- 
tervening either  as  to  place,  time  or  action," 
given  In  4  Words  ft  Phrases,  p.  3398,  as 
Worcester's  definition,  but  It  means  rather 
"reasonable  time,"  having  due  regard  to  the 
nature  and  circumstances  of  the  case,  cited 
in  Words  ft  Phrases  as  Bonvier's  definition; 
the  controlling  Idea  being  that,  in  order  to  fix 
upon  a  company  responsibility  for  baggage 
as  a  common  carrier,  the  same  must  be  de- 
livered by  the  passenger  and  accepted  for 
transportation  within  a  reasonable  time  be- 
fore taking  his  intended  train. 

There  is  a  decision — Goodbar  t.  Railroad 
Company,  63  Mo.  App.  434 — ^which  tends  to 
hold  that  this  must  be  the  next  train,  but  we 
doubt  if  this  is  a  correct  statement  of  the 
general  rule,  and  certainly  not  where  a  cus- 
tom is  established  on  the  part  of  the  company 
to  accept  baggage  for  transportation  on  a 
subsequent  or  later  trkin.  The  true  rule,  we 
think,  is  very  fully  stated  by  Messrs.  Elliott 
In  their  valuable  work  on  Railroads  (2d  Ed.) 
S  1651,  as  follows:  '*The  liabliity  of  the  com- 
pany  as  a'  common  carrier  begins  as  a  rule 
at  the  time  the  baggage  is  delivered  to  it  for 
transportation,  unless  the  time  of  such  de> 
livery  be  an  unreasonable  length  of  time 
before  the  owner's  intended  departure.  In 
order  that  the  liability  as  a  common  carrier 
should  exist,  it  is  not  always  necessary  that 
the  passenger  should  have  purchased  a  ticket. 
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nor  that  he  should  even  make  the  journey 
which  he  intends  to  make.    As  persons  often 
become  entitled  to  the  rights  of  passengers 
before  the  purchase  of  a  ticket,  so  the  lia- 
bility of  a  carrier  for  baggage  sometlmeB 
begins  before  the  purchase  of  a  ticket,  or 
even  before  the  company  becomes  liable  to 
the  owner  of  the  baggage  as  a  passenger. 
Where  a  person  in   good   faith  intends  to 
take  passage  on  a  railway  train  or  the  like 
and  delivers  his  baggage  to  the  company  a 
reasonable  time  in  advance  of  the  antici- 
pated Journey,  it  seems  that  the  company 
will  be  liable  for  such  baggage  as  a  common 
carrier  from  the  time  of  such  delivery  and 
acceptance.    And  in  such  cases  the  company 
may  be  liable,  although  the  person  does  not 
purchase  a  ticket  or  make  the  proposed  Jour- 
ney as  for  instance,  where  he  is  prevented 
from  so  doing  by  the  fault  of  the  carrier  and 
the  loss  or  destruction  of  the  baggage  before 
the  Journey  begins.''   And  weU-considered  de- 
cisions  are   in    support   of   the   statement 
Hlckox  v.  Railroad,  31  Conn.  281,  83  Am.  Dec. 
143 ;  Manufacturing  Co.  v.  UUman,  89  ill.  244; 
Lake  Shore  &  Mich.  R.  R.  y.  Foster,  104  Ind. 
298,  4  N.   E.  20,  54  Am.  Rep.  319;    Insur- 
ance Go.  V.  Railroad,  144  N.  7.200,  39  N.  E. 
79,  43  Am.  St  Rep.  752;  Woods  v.  Devln,  13 
111.  747,  56  Am.  Dec.  483.    And  as  relevant  to 
the  question  more  directly  involved  in  this 
position,   the  case   of   Hlckox   t.    Railroad, 
supra,  holds  as  follows:  "A  railroad  company 
Is  presumed  to  receive  baggage  for  transpor- 
tation and  not  for  storage,  and  its  liability 
commences  as  soon  as  the  baggage  is  deliver- 
ed to,  and  is  received  by,  the  agent  notwith- 
standing the  fact  that  it  was  not  checked  at 
the  time  it  was  received  and  would  not  be 
for  several  hours  nor  until  15  minutes  before 
the  train  started,  and  th^t  the  passenger  was 
so    informed.     Delivery    or    nondelivery    of 
check  for  baggage  is  of  no  importance  as 
affecting  the  liability  of  the  carrier ;  it  being 
merely  in  the  nature  of  a  receipt  and  Intend- 
ed as  evidence  of  the  ownership  and  identity 
of  the  baggage,  and  this  Is  the  rule  general- 
ly obtaining  in  the  absence  of  some  specific 
and  reasonable  regulation,  restrictive  of  its 
liability."    As  the  cause  goes  back  for  a  new 
hearing,  we  consider  it  well  to  advert  to  an- 
other exception  insisted  on  for  plaintiff  that 
his  honor  charged  the  Jury,  as  requested  by 
defendant  as  follows:  "If  the  Jury  find  from 
the    evidence   that   the   plaintiff,    Susie    E. 
WUliams,  purchased  a  ticket  over  the  defend- 
ant's line  from   Charlotte  to  Statesville  on 
Saturday  morning,  and  on  the  following  Sun- 
day evening  sent  a  trunk  to  the  de^t  giving 
no  instructions  for  shipment  and  no  instruc- 
tions for  it  to  be  checked,  and  did  not  intend 
for  the  same  to  be  checked  until  the  follow- 
ing morning,  then  the  company,  even  if  it 
received  the  trunk  for  storage,  was  merely 
a  gratuitous  bailee,  and  liable  only  for  it^ 
gross  negligence.     There  being  no  evidence 
that  the  trunk  was  lost  by  the  gross  n^li- 


I  gence  of  the  defendant  company,  the  Jury 
will  answer  the  fourth  issue  nothlug." 

[8]  As  heretofore  stated,  if  the  trunk  was 
delivered  and  acc^ted  by  the  company  in 
the  afternoon  for  transportation  on  the  fol- 
lowing morning,  and  it  was  customary  to 
receive  baggage  for  transportation  in  that 
way,  in  the  absence  of  some  reasonable  reg- 
ulations, restrictive  of  the  company's  liabil- 
ity, they  would  take  as  common  carriers',  and 
could  be  held  as  insurers,  in  case  the  trunk 
is  lost  but  if  no  such  custom  existed  and 
the  trunk  was  only  received  for  storage  for 
one  Intending  to  become  a  passenger,  and 
until  he  claims  the  trunk  and  has  the  same 
checked,  in  such  case  the  company  is  ordi- 
narily regarded  as  bailee  for  hire,  and  is  re- 
sponsible for  ordinary  care.    It  is  the  same 
rule  of  responsibility  obtaining  where  bag- 
gage reaches  its  destination,  and  is  not  called 
for  in  a  reasonable  time.    After  such  time 
the  carrier  holds  the  baggage  as  warehouse- 
man, and  is  responsible  for  lack  of  ordinary 
care.    Elliott  on  Railroads,  H  1463^-1533.    In 
making  this  charge  the  court  was  no  doubt 
influenced  to  some  extent  by  expressions  in 
the  opinion  in  Kindley  v.  Railroad,  151  N.  C 
207,  65  S.  E.  807,  24  L.  R.  A.  (N.  8.)  634.  to 
the  effect  that  in  certain  aspects  of  that  case 
the   defendant  company   was  a  gratuitous 
bailee,  and  as  such  responsible  only  for  gross 
negligence.     But  the  statement  of  the  law 
and  expressions     referred  to  must  be  con- 
sidered and  construed  in  reference  to  the 
facts  presented  and  in  view  of  the  rights 
there  involved.    In  Kindley's  Case  a  passen- 
ger took  the  train  at  Fayettevllle^  N.  C,  In- 
tending to  go  through  to  Charlotte;  the  route 
lying  over  the  Atlantic  Coast  Line  to  Maxton, 
and  over  the  Sea  Board  from  Maxton   to 
Charlotte.    At  Maxton  the  passenger  deter- 
mined to  return  to  FayettevUle,  and  notified 
the  Ooast  Line  conductor  of  such  an  intent 
with  a  request  that  the  baggage  be  also  re- 
turned.   The  trunk  was  carried  on  to  Char- 
lotte, and  when  It  was  returned  to  the  own- 
er, some  time  thereafter,  It  was  found  to 
have  been  entered,  and  some  of  the  contents 
stolen.    The  appeal  involved  only  the  liability 
of  the  second  carrier,  and  the  decision  in 
Kindley's  Case  was  placed  on  the  ground  that 
the  Intended  passenger  had  never   become 
such  in  reference  to  the  second  or  connecting 
carrier,  and  that  nothing  had  ever  been  paid 
or  tendered  such .  carrier,  either  for  carrying 
the  passenger  or  storing  the  trunk,  and  in 
that  view  only  was  the  second  carrier  con- 
sidered and  dealt  with  as  gratuitous  bailee. 
In  £[indley's  Case,  too,  weight  was  given  to 
the  language  of  the  statute  bearing  on  the  sub- 
ject (Revlsal  1908,  t  2624),  which  makes  car- 
riers responsible  "for  baggage  of  passengers 
from  whom  they  have  received  fare.'*     The 
principle,  however,   does  not  apply  to  the 
facts  presented  here  in  any  aspect  of  them, 
for,  if  it  should  be  established  under  prop- 
er ruling  that  until  the  trunk  waa  claimed 
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and  checked  for  baggage  It  was  held  for 
storage  only  and  not  for  immediate  transpor- 
tation»  as  heretofore  explained,  on  authority, 
the  company  Is  chargeable  as  bailee  for  hire 
and  responsible  for  ordinary  care. 

[•]  If  received  and  held,  either  as  common 
carrier  or  warehouseman,  on  failure  to  de- 
liver, the  burden  Is  on  defendant  to  render 
legal  excuse  for  the  failure.  In  Fetter  on 
Carriers,  at  page  1557,  It  is  said :  "With  re- 
spect to  baggage  in  possession  of  a  railroad 
company  as  warehouseman,  evidence  that  it 
failed  to  deliver  the  proi>erty  to  the  owner, 
when  demanded,  prima  fade  establishes  n^- 
ligence  and  want  of  due  care,  and  the  onus 
of  accounting  for  the  default  lies  with  the  car- 
rier." There  Is  error,  which  entitles  plaintiff 
to  a  new  trial,  and  it  Is  so  ordered. 

New  triaL 

056  N.  C.  242) 

SMITH  V.  MILLER. 

(Supreme  Ck)urt  of  North  Carolina.    May 

17,  1911.) 

Appeal  and  Ebbob  ((  80*)— Decisions  Rb- 
vikwablb—ftnal  judgment. 

Where  an  order  of  reference  has  been  made 
in  a  proceeding  to  sell  contingent  interests  in 
land,  as  provided  by  Revisal  1905,  S  1590,  and 
there  has  been  an  appeal  therein  and  the  case 
remanded,  with  directions  to  make  a  sale  of 
certain  lands  and  a  restoration  to  certain  heirs, 
and  to  proceed  with  the  cause,  reserving  all 
other  qnestions  then  presented  and  preserved 
by  exceptions  noted  of  record  until  the  sale  of 
the  land  and  a  final  hearing  on  the  report  of 
commissioners,  an  application  by  one  of  the 
appellants  in  the  former  appeal,  claiming  a  lien 
against  the  heirs  having  priority  over  their 
rights  to  a  restoration  of  proceeds,  that  the 
court  consider  and  pass  upon  his  exceptions 
will  not  be  considered  while  the  proceeding  is 
in  the  lower  court,  before  final  judgment  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  494-609 ;  Dec  Dig.  t  80.*] 

Action  by  Elizabeth  A.  Smith  against  O.  H. 
Miller,  a  Commissioner,  to  sell  contingent  in- 
terests in  land,  and  others,  and  from  a  decree 
ordering  the  sale  of  a  contingent  remainder, 
certain  parties  appealed,  and  the  decree  was 
modified  and  affirmed  (151  N.  G.  620,  66  S.  B. 
671),  and  thereafter  Miller's  petition  for  a  re- 
hearing of  that  judgment  was  dismissed  (152 
N.  G.  314,  67  S.  B.  746),  and  he  now  makes 
application  to  have  the  court  consider  and 
pass  upon  certain  exceptions  noted  by  him 
In  the  proceedings  in  the  court  below.  Mo- 
tion denied. 

See,  also,  71  S.  B.  355. 

A.  8.  Barnard,  for  defendant. 

HOKE,  J.  This  is  an  application  by  G.  H. 
Miller,  a  former  commissioner,  to  have  the 
court  consider  and  pass  upon  certain  excep- 
tion noted  by  him  in  the  progress  of  the  case 
Ifi  the  court  below,  on  the  ground  that  on 
appeal  the  cause  had  been  retained  and  was 
now  in  this  court  for  the  purpose  indicated. 


The  appeal  referred  to  Is  reported  In  151 
N.  C.  620,  66  S.  E.  671,  and  again  in  152  N.  C. 
314,  67  S.  B.  746,  on  a  petition  to  rehear, 
filed  by  the  present  applicant,  and,  from  a 
perusal  of  the  record  and  the  opinions  In  the 
case,  it  appears  that  this  was  a  proceeding, 
under  section  1590  of  the  Revisal,  to  sell 
land  for  reinvestment,  the  sale  involving  the 
disposition  of  contingent  interests,  and  in 
which  all  the  parties  in  esse  were  before  the 
court.  That  during  the  progress  of  the  cause 
in  the  court  below  decrees  and  orders  were 
made,  directing  present  applicant,  0.  H. 
Miller,  who  was  at  that  time  commissioner, 
to  sell  a  portion  of  the  land  In  question  and 
to  construct  and  equip  a  hotel  on  another 
portion,  a  lot  in  the  city  of  Asheville.  That 
the  costs  of  the  hotel,  authorized  and  esti- 
mated, was  to  be  not  less  than  $193,350.53, 
with  an  additional  expenditure  recommend- 
ed, increasing  the  cost  of  the  proposed  build- 
ing to  $225,<X)0.  Gommissioner,  having  sold 
a  part  oi  land*  proceeded  with  the  construc- 
tion of  the  hotel,  expended  thereon  some- 
thing like  130,295.28,  and  contracted  a  large 
indebtedness  to  various  parties  for  labor 
and  material,  etc.,  and  the  enterprise,  having 
come  to  a  standstill,  and  various  creditors 
having  filed  accounts,  claiming  liens,  etc.,  oh 
the  structure,  the  cayse  was  referred  and  re- 
port made  to  June  term,  1908,  Buncombe 
superior  court,  where  it  was  heard,  on  ex- 
ceptions, before  his  honor,  R.  B.  Peebles, 
Judge  presiding. 

On  the  hearing,  among  other  things,  it 
was  made  to  appear  that  it  would  require  at 
least  $100,000  in  addition  to  what  had  been 
already  spent  and  contracted  to  complete  the 
hotel,  and,  for  various  reasons  stated,  It  was 
not  to  the  Interest  of  the  owners  that  any 
further  sale  of  land  be  made;  and  the  judge 
held  that  this  being  a  proceeding  Involving 
the  disposition  of  contingent  interests  the 
power  of  the  court  was  only  that  contained 
in  the  statute,  and  the  law  contained  no  pro- 
vision'authorizing  any  such  scheme  of  ex- 
penditure as  had  been  made  in  this  case,  and 
that  such  lack  of  power,  appearing  of  record, 
all  creditors  were  affected  with  notice,  and 
Judgment  was  entered  that  the  hotel  in  ques- 
tion, or  so  much  of  it  as  was  then  built,  to- 
gether with  the  lot,  be  sold,  and  out  of  the 
proceeds  the  original  value  of  the  lot,  to- 
gether with  the  amount  of  the  heirs'  money, 
improperly  invested  in  the  improvement,  be 
restored  to  them;  and  the  court,  having  rul- 
ed on  exceptions  filed  by  various  claimants 
and  others,  including  some  filed  by  the  pres- 
ent applicant,  adjudged  that  the  surplus.  If 
there  was  any,  should  be  distributed  among 
the  claimants  according  to  the  rulings  made. 

On  appeal  to  this  court,  151  N.  a  620,  66 
S.  £.  671,  supra,  the  construction  of  the  stat^ 
ute,  as  made  by  his  honor,  was  approved  and 
the  Judgment  aflirmed*  in  so  far  as  it  directed 
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a  sale  of  the  property  and  a  restoration  of 
the  money  belonging  to  the  heirs.  It  ap- 
pearing probable,  however,  as  it  subsequently 
turned  out  that  the  proceeds  of  sale  would 
no  more  than  suffice  for  this  payment  to  the 
heirs,  and  that  there  would  therefore  be  no 
surplus  to  distribute,  this  court,  reserving 
all  other  questions  which  were  presented  and 
preserved  by  exceptions  noted  of  record,  di- 
rected the  decision  to  be  certified  down  that 
the  sale  should  be  had  and  the  cause  pro- 
ceeded with.  When  this  order  had  been  duly 
complied  with,  the  present  applicant  conceiv- 
ing that  the  decision  might  be  construed  as  a 
final  disposition  of  the  case  so  far  as  his 
rights  were  concerned,  filed  a  petition  to  re- 
hear, and  the  court  in  denying  the  petition 
(152  N.  C.  314,  67  S.  B.  746),  again  distinctly 
declared  that  the  cause  was  in  the  court  be- 
low, that  a  sale  should  be  had  and  final 
Judgment  entered,  and  that  all  rights  or  ques- 
tions properly  noted  by  exceptions  for  re- 
view would  be  preserved  and  dealt  with  on 
appeal  from  such  final  judgment 

Speaking  to  this  question,  Associate  Justice 
Walker  said:  "The  only  question  to  be  de- 
cided by  us  at  the  last  term  (151  N.  O.  620,  66 
S.  E.  671)  was  as  to  the  power  of  the  court 
to  order  an  investment  of  the  proceeds  of 
sale  before  any  sale  of  the  property  had  been 
made,  and  before  it  could  be  ascertained, 
with  any  degree  of  certainty,  whether  the 
said  proceeds  would  be  sufficient  for  the  im- 
provement of  the  other  property,  as  contem- 
plated by  the  former  order  of  the  court.  We 
therefore  merely  directed  a  sale  of  the  prop- 
erty by  the  commissioner,  W.  R.  Whitson, 
and  a  report  of  the  sale  to  the  court,  and  It 
was  not  our  purpose  to  deprive  the  petition- 
er in  this  case  of  any  rightful  claim  or  Hen 
he  has  upon  the  fund  to  be  realized,  as  be- 
tween him  and  the  heirs  or  the  owners  of 
the  property  which  is  to  be  sold.  Our  deci- 
sion was,  it  is  true,  that  the  heirs  should  be 
reimbursed;  but  if,  as  contended  by  the  peti- 
tioner, he  is  entitled  to  a  lien  upon  the  fund, 
as  against  the  heirs,  or  to  be  preferred  in 
the  distribution  of  the  proceeds  of  the  sale, 
on  account  of  commissions  Justly  due  him,  or 
by  reason  of  any  other  claim  he  has  pre- 
ferred and  which  constitutes  a  prior  lien 
upon  such  proceeds,  he  Is  not  deprived  by 
that  decision  of  asserting  such  prior  lien, 
and  his  exceptions,  as  we  said  in  the  former 
opinion,  will  be  considered  without  reference 
to  the  fact  that  we  have  merely  ordered  a 
sale  of  the  premises  and  a  report  to  the 
court,  and  refused  to  pass  upon  the  excep- 
tions until  the  clear  amount  of  the  proceeds 
of  the  sale  could  be  ascertained."  And  fur- 
ther: "Our  conclusion  is  that  the  former  de- 
cision is  sufficiently  explicit  to  show  that 
the  petitioner  and  the  other  parties,  who 
claim  that  they  have  a  lien  upon  the  fund, 
will  not  be  prejudiced  hereafter  by  reason 
of  our  refusal  to  pass  upon  their  exceptions 
at  the  time  we  made  the  decision.     If  the 


property  In  the  hands  of  the  heirs  is,  as  be- 
tween them  and  any  of  the  claimants,  sub- 
ject to  a  charge  or  lien  for  Its  preservation, 
or  for  the  payment  of  taxes  or  any  other  in- 
cumbrance of  a  like  nature,  this  question  will 
be  open  for  consideration  and  decision  In 
the  court  below,  when  the  report  of  the  com- 
missioner, W.  R.  Whitson,  is  made  to  the 
court"  And  again:  "We  do  not  reverse  or 
modify  our  former  decision,  but  simply  de- 
clare, by  this  opinion,  that  the  legal  rights 
of  the  claimants  who  have  excepted  shall  be 
preserved  until  the  land  is  sold  and  the  final 
hearing  is  had  upon  the  report  of  the  commis- 
sioners." 

It  will  thus  be  seen  that  the  position  now 
contended  for  by  defendant  was  directly  pre- 
sented and  passed  upon  in  the  petition  to  re- 
hear, and  it  was .  expressly  decided  that  the 
cause  was  in  the  court  below,  and  that  the 
exceptions  of  present  application  were  pre- 
served for  consideration  on  appeal  from  the 
final  Judgment.  This  is  the  orderly  course 
which  should  obtain  in  these  reference  pro- 
ceedings, and  is  in  accord  with  numerous  de- 
cisions in  our  court  on  the  subject.  Riley  v. 
Sears,  151  N.  C.  187,  65  S.  B.  912;  Prltchard 
V.  Spring  Co.,  151  N.  C.  249,  65  S.  B.  968; 
Brown  v.  Nimocks,  126  N.  G.  808,  36  S.  B. 
278;  Hailey  v.  Gray,  93  N  O.  195;  Jones  ▼. 
Call,  89  N.  C.  188. 

In  the  Prltchard  Case,  supra.  It  was  held: 
"An  appeal  is  premature  from  the  Judgment 
of  the  lower  court  modifying  the  report  of  a 
referee,  declaring  the  indebtedness  and  prior- 
ities among  defendant's  creditors,  and  or- 
dering a  reference  as  to  one  of  them,  and  It 
will  be  dismissed  without  prejudice;  for 
when  a  reference  has  been  entered  upon*  It 
must  proceed  to  its  proper  conclusion,  and 
an  appeal  will  only  lie  from  a  final  Judg- 
ment, or  one  in  its  nature  final."  And  de- 
livering the  opinion  the  court  said:  *'If  a 
departure  from  this  procedure  is  allowed  in 
one  case.  It  could  be  Insisted  upon  in  anoth- 
er, and  each  claimant,  conceiving  himself  ag- 
grieved, could  bring  the  cause  here  for  con- 
sideration, and  litigation  of  this  character 
would  be  indefinitely  prolonged,  costs  unduly 
enhanced,  and  the  seemly  and  proper  dispo- 
sition of  causes  prevented." 

In  Brown  v.  Nimocks,  126  N.  C.  808,  36  S. 
E.  278,  it  was  held:  "The  intent  and  policy 
of  the  statute  allowing  appeals  (the  Ck>de,  S 
548),  are  to  present  for  review  the  excep- 
tions taken  and  questions  of  law  arising  up- 
on the  whole  case,  and  fragmentary  appeals 
will  not  be  entertained,  when  no  substantial 
right  Is  put  in  Jeopardy  by  such  refusal.'* 
"(2)  A  party  can  preserve  his  rights  by  hav- 
ing his  exceptions  noted  in  the  record  and 
bringing  them  forward  on  the  final  hearing.** 

And  in  the  Jones  Case,  supra,  it  was  held: 
"An  appeal  from  an  order  sustaining  some 
of  the  exceptions  to  a  referee's  report  and 
overruling  others,  an4  recommitting  the  re- 
port, with  instructions  to  correct  the  same 
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in  conformity  to  the  ruling  of  the  court,  is 
premature,  and  will  be  dismissed.  Upon  the 
coming  in  of  the  report  and  the  rendition  of 
a  final  Judgment,  all  the  exceptions  can  be 
noted  and  passed  upon  In  one  appeal."  And 
Merrlmon,  J.,  delivering  the  opinion,  said: 
"It  l8  settled  that  an  appeal  does  not  lie  at 
once  from  every  order  or  judgment  that  may 
be  made  In  the  progress  of  an  action.  Gen- 
erally, In  the  order  of.  procedure,  it  lies  from 
the  final  Judgment,  and  then  it  brings  up  al- 
together the  exceptions  that  may  have  been 
taken  and  noted  in  the  record  from  time  to 
time,  and  the  whole  are  heard  together.  An 
action  might  easily  be  protracted  indefinite- 
ly, if  an  appeal  could  be  taken  at  once  from 
every  order  or  Judgment,  however  unimpor- 
tant or  inconclusive,  entered  in  the  course 
of  Its  progress,  suspending  unnecessarily  its 
progress  i)ending  the  determination  of  suc- 
cessive appeals  in  this  court  The  due  "ad- 
ministration of  Justice  does  not  require  such 
a  course  of  practice,  even  if  a  fair  construc- 
tion of  the  statute  providing  for  appeals  tu 
this  court  would  allow  it,  as  it  certainly  does 
not.*' 

It  will  thus  be  seen  that  every  question 
raised  by  exceptions,  on  the  part  of  the  ap- 
plicant, were  and  are  preserved  to  him,  that 
they  are  open  for  consideration  on  appeal 
from  the  final  Judgment,  and  that  the  court 
acted  by  analogy  to  approved  precedents,  and 
on  express  authority  with  us  (Gray  v.  James, 
147  N.  C.  139,  60  S.  B.  006),  in  remanding 
the  case  on  the  original  appeal  and  in  hold- 
ing, on  the  petition  to  rehear,  that  the  en- 
tire cause  was  in  the  court  below,  to  be  pro- 
ceeded with  to  final  Judgment.  It  is  no  an- 
swer to  this  position  that  the  price  realized 
at  the  sale  is  without  result  on  claims  of 
plaintiff,  and  that  the  final  Judgment  in  no 
way  affects  them.  This  may  be  true,  as  a 
matter  of  form;  but  in  entering  the  final 
Judgment  the  right  of  appeal  at  once  arises, 
and  the  applicant  is  entitled  to  have  the  po- 
sitions indicated  by  his  exceptions  reviewed 
on  such  appeaL 

For  the  reasons  stated  the  application  on 
the  part  of  O.  H.  Miller  must  be  denied,  and 
it  is  so  ordered. 

Motion  denied. 

<1S6  N.  C.  247) 

SMITH  V.  MILLER  et  al. 

(Supreme  Court  of  North  Carolina.     May 

17,  1911.) 

1.  CERTIOItABI     (t     6*)— GBOUNOS  —  EbROB     OF 

Counsel. 

Error  of  counsel,  whereby  a  party  fails  to 
appeal  from  a  final  Judgment,  is  not  ground  for 
certiorari,  except  under  very  exceptional  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  IS  7-11 ;   Dec.  Dig.  |  6.*] 

2.  O.BTI0BARI    (I    16*)— FiNALITT    OP    DeTEB- 
MINATION— InTERLOCTJTOBY  JtJnOMENT. 

Where  the  Judgment  against  a  party  is  re- 
tained for  further  orders,  and  there  is  no  judg- 


ment disposing  of  the  costs  or  directing  payment 
of  them,  the  Judgment  is  interlocutory  and  not 
appealable,  and  certiorari  will  not  be  granted 
as  a  substitute  for  an  appeal. 

[Ed.  Note.~For  other  oases,  see  Certiorari, 
Cent  Dig.  §1  31,  32 ;    Dea  Dig.  §  16.*] 

3.  AppeaIi  ano  Ebbob  (§  514*)— Recobd— Spe- 
cial Obdebs  as  to  Contents— Pbintinq. 

On  appeal  from  final  judgment,  in  an  ac- 
tion from  which  a  former  appeal  has  been  taken 
and  in  which  the  record  fully  presented  the  ap- 
pellant's exceptions,  it  will  only  be  necessary  in 
making  up  tne  record  to  set  out  so  much  of 
the  proceedings  since  the  former  appeal  as  pre- 
sent such  orders  as  affect  the  appellants,  and  to 
print  such  additional  record. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2330 ;   Dec.  Dig.  §  514.*] 

4.  Appeal  ano  Ebbob  (5  460*)— Stat  of  Pbo- 
GBEniNGS— Appeal  vbom  Final  JunoMENT 
— ^Unoebtakinq. 

Upon  compliance  with  Revisal  1005,  i  598, 
relating  to  the  giving  of  an  undertaking  to  stay 
proceedings,  there  will  be  a  stay  of  execution  as 
to  parties  appealing  from  a  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2217-2246;  Dec.  Dig.  § 
460.*] 

Action  by  E.  A.  Smith  against  C.  H.  Miller 
and  others.  Decree  for  plaintiff,  and  C.  H. 
Miller  petitions  for  certiorari  to  bring  up 
his  appeal.    Petition  denied. 

A.  S.  Barnard,  for  petitioner. 

CLARK,  C.  J.  This  is  a  petition  for  cer- 
tiorari by  C  H.  Miller.  The  facts  have  been 
fully  stated  in  an  opinion  Just  filed  by  Mr. 
Justice  lloke  (71  S.  K.  353),  denying  Miller's 
motion  to  consider  his  exceptions,  without 
the  necessity  of  an  appeal.  He  now  asks  for 
a  certiorari  to  bring  up  his  appeal,  alleging 
that  he  failed  to  appeal  from  the  final  judg- 
ment rendered  at  the  December  term  below 
on  account  of  the  error  of  his  counsel. 

[11  The  court  has  often  held  that  this  would 
not  be  ground  for  a  certiorari,  except  possi- 
bly under  very  exceptional  circumstances. 
Barber  v.  Justice,  138  N.  C.  21,  50  S.  E.  445 ; 
Cozart  T.  Assurance  Co.,  142  N.  C  524,  55  S. 
E.  411;  HarrUl  t.  Railroad,  144  N.  C.  544, 
57  S.  E.  382. 

[2]  Besides  we  find  upon  examination  of 
tlie  judgment  at  December  term,  1910,  below 
that  it  is  not  k  final  judgment,  but  the  cause 
is  "retained  for  further  orders,"  and  there 
is  no  judgment  disposing  of  the  costs  or  di- 
recting payment  of  them.  If  the  ground  for 
a  certiorari  was  sufficient  In  other  respects, 
it  could  not  be  granted  as  a  substitute  for  an 
appeal  when  the  judgment  was  interlocutory, 
and  no  appeal  lay. 

[3]  At  the  next  term  of  the  court  below, 
the  petitioner  can  move  for  final  judgment  in 
the  action,  and  on  his  appeal  therefrom  the 
exception  heretofore  taken  by  him  will  be 
brought  up  and  reviewed.  As  it  will  be  ex- 
pensive and  entirely  unnecessary  to  reprint 
the  voluminous  record  which  was  here  on  the 
former  appeal,  on  the  appeal  from  the  final 
Judgment,  the  record  which  was  brought  here 
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OB  tbe  former  appeal  (151  N.  a  029,  06  S. 
B.  671),  and  which  fully  presented  the  peti- 
tioner's exceptions,  can  be  used  without  re- 
printing. It  will  only  be  necessary  in  mak- 
ing out  the  record  on  the  appeal  from  the 
final  Judgment  to  set  out  so  much  of  the  pro- 
ceedings since  the  former  appeal  as  is  neces- 
sary to  present  such  orders  as  affect  C.  H. 
Miller,  and  other  appellants,  if  there  shall 
be  others.  And  it  will  only  be  necessary  to 
print  such  additional  record. 

[4]  Should  there  be  an  appeal  from  the 
final  judgment,  there  will  be  a  stay  of  execu- 
tion as  to  such  of  the  parties  as  appeal,  upon 
compliance  with  the  requirements  of  Bevisal 
1905,  i5da. 


(898.  C.  84) 
SOUTHBKN  POWER  OO.  t.  WAIiKBR. 

(Supreme  Court  of  South  Carolina.     May  23, 

1911.) 

1.  IhfnrBNT  Domain  (S  274*)— Condemnation 
Pbocesdinob— Contest— Pbocbdubb. 

When  the  right  to  institute  condemnation 
proceedings  is  contested,  the  proper  remedy  is 
to  bring  an  action  in  the  court  of  common  pleas, 
that  the  court  may,  in  the  exercise  of  its  chan- 
cery powers,  determine  such  right 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  753,  76&-768 ;  Dec  Dig.  S 
274.*1 

2.  EkiNCNT  Domain  (i  85*)--*Powxb  ov  Cob- 

POBATIONS— STATirnE»->REPBAU 

Ciy.  Code,  {  1805,  providing  that  corpora- 
tions shall  have  no  power  to  condemn  lands  ex- 
cept for  certain  purposes,  was  repealed  by  nec- 
essary implication  by  Act  Feb.  25,  1904  (24  St 
at  Large,  p.  489),  conferring  on  electric  light- 
ing and  power  companies,  whether  incorporated 
under  the  laws  of  the  state  or  thereunder  domes- 
ticated, the  right  to  resort  to  condemnation  pro- 
ceedings. 

[Ed.  Note.— For  other  cases*  see  Eminent  Do- 
main. Dec  Dig.  i  36.*] 

8.  Statutbs  <i  113*)— TnxB  and  Subjiot  of 
Act— Constitutional  Pbovisions. 

Act  Feb.  25,  1904  (24  St.  at  Large,  p.  489), 
entitled,  '*An  act  to  grant  unto  electric  lighting 
and  power  companies  all  the  rights,  etc.,  subject 
to  the  same  duties  and  liabilities,  as  are  con- 
ferred on  telegraph  and  telephone  companies  un- 
der section  2211,  etc.,  of  the  Civil  Code,  and 
to  amend  said  section  2211,  by  adding  another 
proTision  at  the  end  thereof,''  does  not  violate 
Const,  art.  8,  S  17,  providing  that  every  act  shall 
relate  to  but  one  subject,  which  shall  be  express- 
ed in  the  title,  the  subject  of  the  act  being  the 
g anting  of  certain  rights,  etc.,  to  electric  light- 
g,  etc,  companies  and  that  part  of  the  title 
describing  those  rights  not  being  another  sub- 
ject, but  merely  explanatory  ci  the  nature  of 
the  powers  conferred,  and  that  portion  of  the 
title  amending  section  2211,  bj  adding  a  pro- 
viso at  the  end  thereof,  not  being  another  sub- 
ject, but  bein^  merely  intended  to  provide  a 
method  to  achieve  the  object  expressed  in  the 
title,  and  therefore  being  germane  to  that  object 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  i  118.*] 

4.   STATtTTBS  (I  170*)— RB-ENACTMBNT. 

To  the  extent  that  the  Legislature  may  re- 
fer, even  to  the  provisions  of  a  repealed  statute 
ana  adopt  them,  the  repealed  statute  is  thereby 
re-enacted,  and  to  that  extent  is  as  much  the 


law  as  if  its  providons  were  set  ont  In  the  new 
statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C;ent.  Dig.  H  245,  248,  249 ;  Dec  Dig.  §  170.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Spartanburg  County;  J.  W.  De  Yore, 
Judge. 

'^o  be  otBdally  reported.** 

Condemnation  proceedings  by  the  South- 
em  Power  Coiinpany  against  L.  P.  Walker. 
From  the  decree,  defendant  appeals.  Ap- 
peal dismissed. 

The  exceptions  referred  to  in  the  opinion 
are  as  follows : 

"(X)  Because  his  honor  erred  in  holding 
that  the  fact  that  the  state  of  New  Jersey 
did  not  give  to  the  respondent  corporation 
the  right  and  power  to  condemn  lands  would 
not  prevent  this  state  from  so  doing  If  it 
should  see  proper  to  do  so;  it  being  sub- 
mitted that  a  foreign  corporation  coming 
into  this  state  cannot  exercise  larger  powers 
than  those  conferred  upon  it  by  the  parent 
state. 

''(2)  Because  his  honor  erred  in  holding 
that  the  act  of  the  Legislature  of  the  state 
of  South  Carolina  found  in  the  Acts  of  1904, 
p.  489,  is  not  in  violation  of  article  3,  i  17, 
of  the  Constitution,  which  provides  that 
'every  act  or  resolution  having  the  force  of 
law  shall  relate  to  but  one  subject,  and  that 
shall  be  expressed  in  the  title' — it  being 
submitted  that  the  title  to  said  act  gives  no 
intimation  of  what  is  in  the  act  itself — and 
the  real  subject  and  the  real  contents  there- 
of are  the  right  given  to  electric  light  and 
power  companies  to  condemn  private  prop- 
erty, when  no  such  drastic  or  unusual  power 
is  even  hinted  at  In  the  title.  The  act  Is 
therefore  unconstitutional,  because  not  com« 
plying  with  the  provisions  of  the  section  Just 
herein  mentioned. 

"(3)  Because  his  honor  erred  in  holding 
that  the  title  of  the  act  Just  mentioned,  to 
wit,  the  act  of  1904,  shows  that  'electric 
light  and  power  companies'  is  the  subject^ 
when  he  might  as  well  have  held  that  'tele- 
phone and  telegraph  companies'  is  the  sub- 
ject, and,  if  this  is  true,  then  the  act  in 
question  relates  to  two  subjects,  and  is  there- 
fore unconstitutional. 

"(4)  Because  his  honor  erred  in  not  hold- 
ing that  it  is  not  a  compliance  with  the  con- 
stitutional provisions  above  referred  to  to 
refer  to  the  original  act  merely  by  the  num- 
ber of  sections  of  the  published  laws,  and 
that  the  true  and  actual  subject  of  any  act 
must  be  expressed  in  its  title,  and  not  by 
way  of  reference  to  some  other  law,  in  or- 
der to  make  it  constitutional  and  Talld. 

"(5)  Because  his  honor  erred  in  not  hold- 
ing that  the  act  referred  to  refers  to  two 
subjects,  and  Is  therefore  unconstitutional, 
it  being  submitted:  (1)  That  it  attempts  to 
confer  upon  electric  light  and  power  com* 
panics  certain  rights  and  powers  theretofore 
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enjoyed  by  telephone  and  telegrrapli  com- 
panies. (2)  It  attempts  to  amend  tbe  then 
existing  law.  with  regard  to  the  powers  of 
telephone  and  telegraph  companies. 

"(6)  Because  his  honor  erred  in  holding 
that  the  Southern  Power  Company  comes  un- 
der that  class  of  corporations  known  as 
quasi  public  corporations  when  he  should 
have  held  that  under'  the  terms  of  its  charter 
and  the  laws  of  the  state  of  South  Carolina 
the  said  corporation  is  a  private  corporation, 
and  therefore  has  no  right  to  condemn  pri- 
vate property  for  its  own  use,  as  section 
17,  art  1,  of  the  Constitution  of  South  Caro- 
lina, forbids  this. 

**(7)  Because  his  honor  should  have  held 
that  since  the  state  of  South  Carolina  has  no 
power  of  regulation  or  control  oyer  the  af- 
fairs of  the  said  corporation.  Southern  Pow- 
er Company,  with  respect  to  the  manner  in 
which  it  shall  do  business — ^the  rate  it  shall 
charge  the  people  whom  it  shall  serve — it  is 
therefore  a  private  corporation,  and  cannot 
have  given  to  it  the  power  to  condemn  pri- 
vate property  for  its  uses. 

"(8)  Because  his  honor  erred  in  not  hold- 
ing from  the  undisputed  evidence  shown  by 
the  several  contracts  introduced  in  evidence 
that  the  petitioner.  Southern  Power  Com- 
pany, has  been  making,  and  does  make,  with 
Its  various  patrons  contracts  differing  in 
rates  of  charges  and  in  other  particulars 
and  that  it  thereby  establishes  itself  as  a 
private  corporation  with  the  right  to  furnish 
Its  power  and  other  products  to  such  per- 
sons and  on  such  terms  as  it  may  choose. 

"(9)  Because  his  honor,  the  circuit  Judge, 
erred  In  not  holding  that  certain  of  the  pow- 
ers and  privileges  named  in  its  charter  at 
least,  if  not  all  of  them — ^wlth  the  erceptlon 
of  the  power  to  light  the  streets  of  munici- 
palities— were,  and  are,  private  and  in  no 
sense  public,  and,  inasmuch  as  the  public 
uses  and  the  private  uses  for  which  the  said 
power  company  has  sought  to  condemn  ap- 
pellant's lands  cannot  be  separated  so  that 
condemnation  may  be  had  for  the  one  and 
not  for  the  other,  the  said  Southern  Power 
Company  cannot,  under  the  law,  have  any 
right  to  condenm  at  all,  and  the  circuit  judge 
should  have  so  held. 

'^(lO)  Because  his  honor,  the  circuit  judge, 
erred  in  not  holding  that  inasmuch  as  very 
nearly  all,  If  not  quite  all,  of  the  powers 
given  to  the  respondent  Southern  Power  Com- 
pany are  for  private  uses  and  purposes,  and 
In  no  sense  public,  the  said  corporation  did 
not  have  the  power  to  condemn  for  any  of 
these  uses,  and  its  power  to  condemn  should 
have  been,  and  should  be  limited  to  the  con- 
demnation for  those  of  the  uses  and  pur^ 
poses  named  in  its  charter,  which  are  clear- 
ly publla 

'*(11)  Because  his  honor  erred  In  dismiss- 
ing each  and  every  of  tbe  grounds  of  ap- 
peal of  this  defendant,  and  in  not  holding 
that  each  and  every  ef  the  said  grounds 
should  be  sustained. 
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(12)  Because  his  honor,  the  circuit  judge, 
erred  in  sustaining  all  grounds  of  the  appeal 
of  the  original  petitioner.  Southern  Power 
Company,  when  it  was  distinctly  understood 
and  agreed  betweoi  the  parties  to  this  pro- 
ceeding that  all  questions  affecting  the  con- 
demnation money  to  be  paid  and  the  methods 
of  reaching  the  amount  thereof  should  be 
postponed  until  after  the  determination  of 
the  legal  questions  now  raised,  with  the  ex- 
ception that,-  if  the  right  to  condemn  should 
be  established  in  this  proceeding,  the  amount 
of  compensation  to  be  paid  to  the  defendant 
should  then  be  fixed  by  a  new  jury  In  the 
court  of  common  pleas." 

J.  W.  Nash  and  Simpson  ft  Bomar,  for  ap- 
pellant Osborne,  Lucas  ft  Cocke,  Nicholls  & 
Nicholls,  and  John  Gary  Evans,  for  respond- 
ent 

GARY,  A.  J.  The  petitioner  herein  seeks 
a  right  of  way  through  the  land  of  the  de- 
fendant under  condemnation  proceedings.  In 
accordance  with  the  practice  in  such  cases,  a 
jury  was  impaneled,  and  assessed  the  dam- 
ages, to  be  paid  by  the  petitioner,  to  the  de- 
fendant Both  the  petitioner  and  the  defend- 
ant appealed  to  the  circuit  court  The  peti- 
tioner's grounds  were  sustained,  but  those  of 
the  defendant  were  overruled.  The  defend- 
ant then  appealed  to  this  court  upon  excep- 
tions, which  will  be  reported. 

[1]  "When  the  right  to  institute  condem- 
nation proceedings  is  contested,  the  proper 
remedy  is  to  bring  an  action  in  the  court  of 
common  pleas,  in  order  that  the  court  may, 
in  the  exercise  of  its  chancery  powers,  de- 
termine such  right"  Water  Co.  v.  Nunamak- 
er,  73  S.  C.  550,  53  S.  B.  996.  In  the  case 
under  consideration  the  defendant  did  not 
bring  an  action  to  contest  the  petitioner's 
right  to  condemnation  proceedings,  but  rais- 
ed the  questions  involved  on  an  appeal  from 
the  verdict  of  the  jury.  As  no  objection  has 
been  interposed  to  the  manner  in  which  the 
questions  are  presented,  we  will  not  decline 
to  consider  them,  especially  as  they  are  of 
public  interest 

[2]  The  first  question  that  will  be  considez^' 
ed  is  whether  the  petitioner,  being  a  foreign 
corporation,  without  the  power  to  condemn 
in  the  state  of  its  origin,  was  emi>owered  un- 
der the  laws  of  this  state  to  exjercise  the 
right  of  condemnation.  The  petitioner's  cer- 
tificate of  incorporation  under  the  laws  of 
the  state  of  New  Jersey  contains  this  provi- 
sion: "Nothing  herein  shall  empower  the 
said  corporation  to  construct,  maintain  or 
operate  railroads,  telephone  or  telegraph 
lines,  canals,  turnpikes,  or  any  other  business 
which  shall  need  to  possess  the  right  of  tak- 
ing and  condemning  lands,  within  the  state 
of  New  Jersey;  but  nothing  herein  contain- 
ed, shall  prevent  the  taking  and  condemna- 
tion of  lands,  without  the  state  of  New  Jer- 
sey.** Section  1790,  c.  44,  Code  Laws,  :i8  as 
follows:  "All  and  every  such  foreign  corpo- 
ration»  carrying  cm  business  or  owning  prop- 
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erty  in  this  state,  shall  be  subject  to  tbe 
laws  of  the  same,  in  like  manner  as  corpora- 
tions chartered,  under  the  laws  of  this  state. 
•  ♦  •'•  Section  1895,  c  48,  CJode  Laws, 
is  as  follows:  "Corporations  organized  for 
any  purpose,  under  the  provisions  of  this  ar- 
ticle, shall  have  power  to  construct  and  op- 
erate a  railroad,  electric  railway,  tramway, 
turnpike  or  canal,  for  their  own  use  and  pur- 
poses, and  shall  have  the  right  to  effect  a 
crossing,  with  any  existing  railroad  or  pub- 
lic roads,  as  is  now  provided  by  law  for  rail- 
road corporations;  but  they  shall  have  no 
power  to  condemn  lands,  except  for  crossing 
any  existing  railroad  or  public  road,  as  here- 
in provided.'*    Acts  1904,  p.  489,  is  as  follows: 

''An  act  to  grant  unto  electric  lighting  and 
power  companies  all  the  rights,  powers, 
and  privileges,  subject  to  the  same  duties 
and  liabilities,  as  are  conferred  upon  tel- 
egraph and  telephone  companies,  under 
sections  2211,  2212,  2213,  2214,  2215,  2216, 
2217,  2218,  and  2219,  of  the  Civil  Code  of 
Soutii  Carolina,  and  to  amend  said  sec- 
tion 2211,  by  adding  another  proviso,  at 
the  end  thereof. 

'^Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina, 
that,  subject  to  the  same  duties  and  liabil- 
ities, all  the  rights,  powers  and  privileges 
conferred  ui>on  telegraph  and  telephone  com- 
panies, under  sections  2211,  2212,  2213,  2214, 
2216,  2216.  2217,  2218,  and  2219,  of  the  Civil 
Code  of  South  Carolina,  be,  and  the  same 
are  hereby  granted,  unto  electric  lighting  and 
power  companies,  incorporated  under  the 
laws  of  this  state,  or  any  other  state,  upon 
complying  with  the  laws  of  this  state,  reg- 
ulating foreign  con>orations,  and  by  becom- 
ing a  domestic  corporation. 

''Sec.  2.  That  section  2211  of  the  Code  of 
Laws  of  South  Carolina,  1902,  be,  and  the 
same  is  hereby,  amended  by  adding  the  fol- 
lowing additional  proviso  at  the  end  there- 
of, to  wit:  Provided,  further,  that  no  tele- 
graph, telephone,  electric  light  or  power  wire, 
shall  be  erected  or  maintained,  wit&in  fifty 
yards  of  any  public  road  or  highway  In  this 
state,  unless  the  same,  shall  be  so  construct- 
ed, erected  and  maintained  and  provided, 
with  sufficient  lightning  guards  or  arresters 
(and  in  case  of  electric  light  or  power  wires, 
with  such  automatic  cut-oflPs,  and  other  de- 
vices), as  may  be  necessary  for  the  protec- 
tion of  the  persons  and  property.** 

Then  follows  the  penal  clause.  It  will  thus 
be  seen  that  section  1790  of  the  Code  of 
Laws  shows  that  the  petitioner  was  subject 
to  the  laws  of  South  Carolina  in  like  man- 
ner as  corporations  chartered  under  the  laws 
of  this  state.  And  the  act  of  .1904  not  only 
confers  upon  electric  lighting  and  power  com- 
panies incorporated  under  the  laws  of  this 
state  the  privileges  therein  mentioned,  but 
also .  upon  those  companies  incorporated  un- 
der the  laws  of  any  state,  which  have  com- 
plied with  the  laws  of  this  state,  regulating 


foreign  corporations,  by  which  they  become 
domestic  corporations.  The  petition  (alleges, 
and  it  is  not  denied,  that  the  petitioner  be- 
came a  domestic  corporation  under  the  laws 
of  this  state  regulating  foreign  corporations. 
As  it  is  clearly  the  Intention  of  the  act  of 
1904  to  confer  upon  electric  lighting  and  pow- 
er companies,  whether  incorporated  under 
the  laws  of  this  state,  or  domesticated  un- 
der its  laws,  the  right,  to  resort  to  condemna- 
tion proceedings,  and,  as  the  provisions  of 
this  act  are  inconsistent  with  section  1895 
of  the  Code  of  Laws,  it  must  be  ^  regarded  as 
repealed  by  necessary  implication.  The  ex- 
ceptions raising  this  question  are  overruled. 
[31  The  next  question  for  consideration  is 
whether  the  presiding  Judge  erred  in  ruling 
that  the  title  of  said  act  was  not  obnoxious 
to  article  3,  {  17,  of  the  Constitution,  which 
is  as  follows:  "Every  act  or  resolution,, hav- 
ing the  force  of  law,  shall  relate  to  but  one 
subject,  and  that  shall  be  expressed  in  the 
title.*'  The, purpose  of  this  provision  is  stat- 
ed in  Cooley's  Con.  Lim.  pp.  171,  172,  to  be: 
"First,  to  prevent  hodge-podge,  or  log-rolling 
legislation;  second,  to  prevent  surprise  or 
fraud  upon  the  Legislature,  by  means  of  pro- 
visions in  bills,  of  which  the  title  gave  no  in- 
timation, and  which  might  therefore  be  over- 
looked, and  carelessly  and  unintentionally 
adopted;  and  third,  to  fairly  apprise  the  peo- 
ple, through  such  publication  of  legislative 
proceedings,  as  is  usually  made,  of  the  sub- 
jects of  legislation,  that  are  being  consider- 
ed, in  order  that  they  may  have  opportunity, 
of  being  heard  thereon,  by  petition  or  other- 
wise, if  they  shall  so  desire.  The  generality 
of  a  title  is,  therefore,  no  objection  to  it,  so 
long  as  it  is  not  made  a  cover  to  legislation, 
incongruous  in  itself,  and  which,  by  no  fair 
Intendment,  can  be  considered  as  having  a 
necessary  or  proper  connection.*'  On  page 
175  the  author  also  says:  "There  has  been 
a  general  disposition,  to  construe  the  consti- 
tutional provision  liberally,  rather  than  to 
embarrass  legislation  by  a  construction,  whose 
strictness  is  unnecessary,  to  the  accomplish- 
ment of  the  beneficial  purpose  for  which  It 
has  been  adopted.**  "When  an  act  of  the 
Legislature  expresses  in  its  title  the  object 
of  the  act,  the  title  embraces  and  expresses 
any  lawful  means  to  achieve  the  object,  thus 
fulfilling  the  constitutional  injunction  that 
every  law  shall  embrace  but  one  subject,  and 
that  shall  be  expressed  in  its  title.**  This 
language  was  used  by  the  court  in  San  An- 
tonio V.  Lane,  32  Tex.  402,  and  adopted  in 
Charleston  v.  Oliver,  16  S.  C.  47,  and  San 
Antonio  v.  Mebaffey,  96  U.  S.  315,  24  L.  Ed. 
816.  In  Connor  v.  Railway,  23  S.  G.  427, 
the  court  had  under  consideration  the  con- 
stitutionality of  an  act,  entitled,  "An  act  to 
incorporate  the  Green  Pond,  Walterboro  & 
Branch ville  Railroad  Company,**  by  which 
power  was  conferred  upon  the  county  com- 
missioners to  issue,  bonds  in  subscription  to 
the  capital  stock  of  this  railway.  The  act 
was  declared  to  be  constitutlonaL     In  com- 
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menting  on  that  case  the  court  in  Bloyd  v. 
Perrln,  30  S.  0.  1,  8  S.  E.  14,  2  L.  R.  A. 
242,  used  this  language:  "The  principle  up- 
on which  it  was  held  that  the  act  was  con- 
stitutional was  that  the  authority  granted  to 
the  county  to  subscribe  to  the  railway  was 
a  means  to  achieve  the  object  expressed  in 
the  title  of  the  act,  and  therefore  was  ger- 
mane to  that  object.  So  it  appears  to  us  that 
declaring  the  township  a  corporate  body, 
with  power  to  tax  in  aid  of  the  Greenville 
&  Port  Royal  Railroad,  was  contributory  to, 
and  furnished  means  to  achieve,  the  object 
of  the  act,  as  expressed  in  the  title."  See, 
also,  Riley  v.  Union  Station  Co.,  71  S.  C.  457, 
51  S.  E.  485,  110  Am.  St.  Rep.  579 ;  State  v. 
0*Day,  74  S.  C.  448,  54  S.  E.  607 ;  Park  v. 
Cotton  Mills,  75  S.  a  560,  56  S.  B.  234;  Ay- 
cock  Uttle  Co.  V.  Railway,  76  S.  C.  331,  57 
S.  E.  27;  Buist  v.  Charleston,  77  S.  C.  260, 
57  S.  B.  862;.  State  v.  Hunter,  79  S.  a  91, 
60  S.  B.  226;  Jelico  v.  Commissioners,  83 
S.  C.  481,  65  S.  E.  725. 

The  subject  of  the  act  is  the  granting  of 
certain  rights,  powers,  and  privileges  to  elec- 
tric lighting  and  power  companies.  That 
part  of  the  title  describing  those  rights,  priv- 
ileges, and  powers  to  be  such  as  are  con- 
ferred upon  telegraph  and  telephone  compa- 
nies under  the  sections  of  the  Code  of  Laws 
therein  mentioned  was  not  another  "subject," 
bat  was  intended  merely  to  explain  the  na- 
ture of  t^e  powers  conferred  upon  those 
companies,  and  really  was  unnecessary.  Nor 
was  that  portion  of  the  title  amending  sec- 
tion 2211,  by  adding  a  proviso  at  the  end 
thereof,  another  "subject,"  but  was  merely 
intended  to  provide  a  method  to  achieve  the 
object  expressed  in  the  title  of  the  act,  and 
therefore  was  germane  to  that  object. 

[4]  To  the  extent  that  the  Legislature  may 
refer,  even  to  the  provisions  of  a  repealed 
statute  and  adopt  them,  the  repealed  stat- 
ute is  thereby  re-enacted,  and,  to  that  ex- 
tent, is  as  much  the  law  as  if  its  provisions 
were  set  out  in  the  new  statute.  Lyles  v. 
McCown,  82  S.  C.  127,  63  S.  E.  355.  There- 
fore it  cannot  be  successfully  contended  that 
the  act  was  rendered  invalid  by  reason  of 
the  fact  that  the  title  referred  to  the  pro- 
Ylsions  in  another  statute,  which  could  be 
adopted,  without  setting  them  out,  in  the 
body  of  the  act  The  exceptiohs  raising  this 
question  are  overruled. 

The  next  question  that  will  be  considered 
is  whether  there  was  error  on  the  part  of 
the  circuit  judge  in  ruling  that  the  land  was 
subject  to  condemnation  for  a  right  of  way, 
other  than  for  a  public  purpose.  This  ques- 
tion has  lately  undergone  Judicial  discus- 
sion so  frequently  that  we  deem  it  only  nec- 
essary to  dte  the  following  cases  to  show 
that  the  exceptions  raising  this  question  can- 
not be  sustained:  Boyd  v.  Granite  Co.,  66 
S.  C.  433,  45  S.  E.  10 ;  Wilson  v.  Alderman, 
69  S.  C.  176,  48  S.  E  81;    Riley  v.  Union 


Station  Ca,  71  S.  C.  457,  51  S.  B.  485,  110 
Am.  St  Rep.  579;  Alderman  v.  Wilson,  77 
S.  C.  165,  57  S.  E.  756 ;  McMeekln  v.  Power 
Co.,  80  S.  C.  512,  61  S.  E.  1020,  128  Am.  St 
Rep.  885;  Williams  v.  Gold  Mine  Co.,  85 
S.  C.  1,  66  S.  E.  117,  1057.  The  appellant's 
attorneys  were  granted  permission  to  review 
these  cases  in  so  far  as  this  question  was 
involved,  but,  after  careful  consideration,  the 
court  adheres  to  the  doctrine  therein  an- 
nounced. These  views  practically  dispose  of 
all  the  questions,  now  presented  to  the  court 
fdr  determination. 
Appeal  dismissed. 

JONES,  a  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 


(89  a  c.  97) 

HARRELL  et  al.  v.  COLUMBIA  ELECTRIC 
ST.  RY..  LIGHT  &  POWER  CO. 

(Supreme  Court  of  South  Carolina.     May  24, 

1911.) 

1.  Trial  (8  63*)— Obdkb  of  Proof— JuniciAi* 
Discretion. 

It  was  not  an  abuse  of  discretion  to  permit 
plaintiffs  to  introduce  cumulative  testimony  at 
the  close  of  defendant's  case,  though  it  did  not 
reply  to  defendant's  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  153 ;  Dec.  Dig.  S  63.*] 

2.  Trial  (§  312*)— Recalling  Jury  fob  In- 
struction—Propriety. 

Recall  of  the  jury  for  proper  instruction  is 
not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  744 ;   Dec.  Dig.  §  312.*] 

3.  Carriers  (8  318*)— Street  Railways— In- 
jury TO  Boarding  Passenger  —  Wanton 
Negligence>— Evidence— Sufficiency. 

Eyiden<:e  held  to  sustain  a  finding  that  in- 
jury to  a  boarding  street  car  passenger  caused 
by  suddenly  starting  the  car  resulted  from  wan- 
ton negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  318.*] 

4.  Carriers  {%  341*)— Injury  to  Passengers 
—  Negligence  —  wantonness  —  Contrib- 
utory Negligence. 

Contributory  negligence  was  no  defense  to 
suit  for  wanton  negligent  injury  to  a  street  rail- 
way passenger. 

[Ed.  Note.— For  other  cases,  see  Oarriers,  Dec 
Dig.  §  341.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  W.  De  Vore,  Judge. 

**To  be  officially  reported.** 

Action  by  R.  E.  Harrell  and  another 
against  the  Columbia  EHectric  Street  Rail- 
way, Light  &  Power  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Aflirmed. 

Elliott  ft  Herbert,  for  appellant  Weston 
ft  Aycock  and  fil  J.  Best,  for  respondents. 

JONES,  C.  J.  The  plaintiff  Mattle  Har- 
rell, Joining  her  husband,  R.  E.  Harrell,  in 
this  suit,  recovered  of  the  defendant  com- 
pany a  judgment  of  ^,000  for  personal  In- 
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Juries  aDeged  to  have  been  suBtained  by  her 
on  October  30,  1907,  In  the  city  of  Oolnmbla, 
S.  C,  at  the  intersection  of  Main  and  Taylor 
streets,  by  being  thrown  from  the  running 
board  of  defendant's  car,. through  the  negli- 
gence and  wanton  conduct  of  defendant  (1) 
in  falling  to  have  the  guard  rail  down  on 
the  west  side  of  its  car  going  north  up  Main 
street,  at  that  time  unusually  crowded  be- 
cause the  State  Fair  was  being  held  In  the 
city;  (2)  in  suddenly  and  recklessly  and  with- 
out warning  starting  said  car  before  plaintiff 
had  sufficient  time  to  get  into  the  car  and 
be  seated. 

[1]  The  first  and  second  exceptions  of  de- 
fendant appellant  assign  error  in  permitting 
the  plaintiff  Mrs.  Harrell  and  a  witness, 
Harry  Olstein,  to  testify  after  the  close  of 
defendant's  testimony  as  to  matters  not  In 
reply  to  any  testimony  brought  out  by  de- 
fendant The  testimony  was  merely  cumula- 
tive,  and  its  admission  was  within  the  dis- 
cretion of  the  trial  court,  which  does  not  ap- 
pear to  have  been  improperly  exercised.  Wil- 
son y.  Moss,  79  S.  a- 120,  00  S.  B.  313. 

[2]  After  the  jury  had  been  charged  and 
had  retired  to  their  room,  Judge  De  Vore 
discovered  that  he  had  inadvertently  failed 
to  Instruct  them  as  to  punitive  damages,  and 
called  the  jury  back  and  charged  them  on 
that  subject.  This  is  made  the  basis  of  the 
fourth  exception.  There  was  no  error.  On 
the  contrary,  it  is  a  proper  exercise  of  the 
judicial  function  to  cure  an  omission  to  give 
proper  instruction,  as  well  as  to  withdraw 
an  Improper  instruction,  as  was  done  In  State 
T.  Lightsey,  43  S.  €.  114,  20  S.  E.  975. 

[S]  The  third  exception  alleges  error  in  re- 
fusing defendants  request  to  charge  that 
there  was  no  evidence  in  the  case  to  support  a 
verdict  for  punitive  damages,  and  the  fifth  ex- 
ception, in  part,  alleges  error  in  the  refusal 
of  motion  for  new  trial  made  on  the  same 
ground.  We  are  unable  to  say  that  there 
was  no  testimony  whatever  tending  to  show 
wantonness,  since  there  was  testimony  that 
the  car  was  moved  suddenly  with  a  violent 
jerk  without  warning,  while  plaintiff  was  up- 
on the  running  board  of  the  car  and  before 
she  had  time  to  take  her  seat  Whether  the 
conductor  or  motorman  knew,  or  should  have 
known,  of  plaintiff's  exposed  position  at  the 
time,  whether  due  warning  was  given,  or 
whether  the  sudden  jerk  was  due  to  some  pe- 
culiar or  unpreventable  action  of  the  electric 
power,  were  matters  of  explanation  for  the 
jnry. 

[4]  The  fifth  exception  also  contends  there 
was  error  in  refusing  new  trial  because  the 
evidence  showed  contributory  negligence  of 
plaintiff.  After  a  careful  reading  of  the 
testimony,  we  cannot  say  that  the  cause  of 
action  for  mere  negligence  was  conclusively 
overthrown  by  the  testimony  tending  to  show 
negligence  on  the  part  of  plaintiff,  and,  as 
to  the  cause  of  action  based  on  willfulness, 


the  matter  of  contributory  negligence  Is  In- 
applicable. 

The  judgment  of  the,  drcnit  court  is  af- 
firmed. 

OART,  A.  X,  and  WOODS  and  HYDBIGK, 
JJ.t  concur. 

(80  8.  O.  17) 
FORT  V.  CALDWELL  et  sL 

(Supreme  Court  of  South  Carollmu     May  23» 

1911.) 

1.  Loos   AND    Logging   (S   8*>— Bona    JTidm 
Pdbchasebs. 

DefeDdants  contracting  with  the  porchasen 
of  timber  rights  on  land  for  the  cutting  of  the 
timber  and  expending  time  and  money  and  as- 
suming financial  oUigations  in  carrying  the 
contract  into  effect,  b^ore  they  bad  notice  that 
the  deed  to  such  timber  was  void,  were  pur- 
chasers for  a  valuable  consideration  without  no- 
tice. 

[Ed.  Note.^For  other  cases,  sett  Logs  and  Log- 
ging, Cent.  Dig.  §§  6-12 ;   Dec  Dig.  t  3.*} 

2.  Loos  and  Logging  (i  3*)— Sals  of  Toe- 

BH^—BBBAGH  of  OONTaACT— Damaobs. 
Where  purchasers  of  timber  rights  from 
one  holding  under  a  deed  subsequently  declared 
void  were  allowed  to  continue  operations  for  a 
part  of  the  time  of  the  contract,  and  thereafter 
voluDtarilv  removed  such  parts  of  their  mill  as 
rendered  its  further  operation  impossible,  they 
were  not  entitled  to  damages. 

[Eid.  Note.— For  other  cases,  see  Logs  and  X^of 
glng.  Cent  Dig.  U  6-12 ;   Dea  Dig.  1 3.*] 

Appeal  from  Common  Pleas  Circait  Court 
of  Lexington  County;  Ernest  Gary^  Judge. 

•To  be  officially  reported." 

Action  by  Lessie  H.  Fort  against  Hovv^ard 
Caldwell  and  others.  From  the  judgment* 
plaintiff  appeals.     Judgment  modified. 

The  decree  and  exceptions  referred  to  in 
the  opinion  are  as  follows: 

"On  and  for  many  years  prior  to  the  12th 
day  of  September,  1907,  the  plaintiff  was 
the  owner  in  fee  of  a  large  body  of  timbered 
land  situated  in  Lexington  county.  That  at 
said  time  the  defendant  Howard  Caldwell 
was  a  real  estate  dealer  living  In  the  city 
of  Columbia,  That  said  Caldwell  opened  up 
negotiations  with  the  plaintiff  and  her  hus- 
band to  acquire  a  license  to  cut  and  market 
the  timber  on  said  premises,  and,  as  a  re- 
sult, the  plaintiff  in  consideration  of  $500,  on 
that  date  paid  to  her  by  said  Caldwell,  ex- 
ecuted and  entered  into  a  written  agreement 
with  the  defendant  Caldwell,  wherein  she 
agreed  to  sell  to  the  said  Howard  Caldwell 
all  the  saw  timber  on  the  said  premises  for 
a  space  of  six  years,  the  said  agreement  by 
its  terms  expressly  authorizing  the  said 
Howard  Caldwell  to  cut  and  saw  and  take 
and  carry  away  and  sell  all  the  saw  timber 
now  standing  on  said  land,  and  other  priv- 
ileges not  material  to  this  issue  are  folly 
set  out  in  said  agreement. 

**It  is  also  stipulated  in  said  agreement 
that  the  defendant  Howard  Galdwell,  in  con- 
sideration of  the  covenant  above  set  forth* 
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would  pay  to  the  plalntlCF  $2,500  upon  the 
execution  and  delivery  to  him  by  the  plain- 
tiff of  a  proper  conveyance  carrying  out  the 
terms  of  said  agreement,  indudlng  a  deed  to 
a  mill  plant  and  its  equipments,  already 
erected  on  said  premises,  also  $6,000  to  be 
paid  9  months  from  the  date  of  the  bargain 
and  sale  of  said  timber,  with  interest  from 
date  until  paid  at  the  rate  of  6  per  cent,  per 
annum;  also  $3,000  12  months  from  the  date 
of  said  deed  and  sale,  with  the  same  rate  of 
interest  (6  per  cent  until  paid).  Subsequent- 
ly to  the  execution  of  this  agreement,  and 
on  the  10th  day  of  September,  1907,  the 
plaintiff  executed  to  the  defendant  Howard 
Caldwell  an  instrument  in  the  nature  of  a 
deed,  but  in  effect  a  license,  conveying  the 
saw  timber  on  said  premises  with  full  power 
to  cut,  saw,  and  take  and  carry  away  and 
sell  all  the  saw  timber  standing  upon  the 
said  land.  This  deed  by  its  terms  conveys 
to  the  said  Howard  Caldwell  the  land  as 
well  as  the  timber  for  a  period  of  six  years. 
The  consideration  expressed  in  said  deed  is 
$12,000.  The  real'  consideration,  however, 
was  the  execution  and  delivery  by  Caldwell 
of  two  promissory  notes,  the  one  for  $8,000, 
dated  19th  of  September,  1907,  payable  12 
months  after  date  to  the  order  of  thc^  plain- 
tiff; the  other  executed  at  the  same  time  for 
$6,000  and  payable  9  months  after  date,  to- 
gether with  the  $500  paid  at  the  time  of  the 
execution  of  the  agreement  for  the  license, 
and  the  sum  of  $2,500  paid  at  the  time  of  the 
execution  and  delivery  of  the  deed.  That 
Immediately  after  the  execution  and  delivery 
of  said  deed,  to  wit,  on  the  19th  day  of  Sep- 
tember, 1907,  said  defendant  Howard  Cald- 
well went  into  possession  of  said  real  estate 
and  commenced  his  operations  cutting,  saw- 
ing, and  marketing  the  timber  on  said  prem- 
ises. That  thereafter,  on  the  13th  day  of 
January,  1908,  said  defendant  Caldwell  en- 
tered into  a  contract  with  the  defendant  N. 
O.  McDuffle  &  Co.,  whereby  he  sold  and  con- 
veyed to  saia  N.  C.  McDuffle  &  Co.  as  much 
of  the  timber  on  said  tract  of  land  as  was 
Bufflcient  to  run  a  shingle  mill  for  'so  long  a 
time  as  the  timber  on  said  land  lasts  or  un- 
til it  had  been  exhausted.'  This  contract  in- 
cluded a  sale  of  both  original  timber  and 
tops. 

"The  consideration  for  this  contract  was 
recited  to  be  the  sum  of  $1  in  hand  paid,  and 
a  further  payment  by  N.  C.  McDuffie  Com- 
pany to  said  Howard  Caldwell  of  so  much 
per  thousand  for  shingles  cut  by  said  N.  C. 

McDuffie  Company,  ,  a  price  varying 

accordiag  to  the  grades  of  shingles  manu- 
factured. Under  this  contract  N.  C.  McDuf- 
fie &  Co.  moved  its  shingle  mill  to  said  tract 
of  land,  dug  a  well,  put  up  sheds  and  tenant 
houses,  and  expended  a  considerable  sum  of 
money  in  putting  itself  in  a  position  to  carry 
out  its  part  of  the  contract,  and  commenced 
to  develop  its  business  by  the  manufacture 
and  sale  of  various  grades  of  shingles.  That 
thereafter,  on  or  about  the  24th  day  of  Feb- 


ruary, 1908,  said  N.  G.  McDuffle  ft  Go.  con- 
tracted to  buy'  from  said  Howard  Caldwell 
all  of  his,  said  Howard  Caldwell's,  timber 
rights  on  said  tract  of  land,  and  actually 
paid  the  sum  of  $100  in  cash  as  a  part  of 
the  purchase  price,  agreeing  to  pay  the  bal- 
ance, to  wit,  the  sum  of dollars  upon 

the  execution  and  delivery  of  a  good  and 
sufficient  deed  conveying  the  same  rights  to 
it  as  the  said  Howard  Caldwell  had  acquir- 
ed in  said  timber  under  his  deed  from  Lessie 
H.  Fort,  the  plaintiff  herein. 

'*It  appears  from  the  complaint  and  the 
answer  of  N.  C.  McDuffle  &  Co.:  That  about 
this  time — before  the  actual  transfer  of  How- 
ard Caldwell  to  N.  C.  McDuffle  &  Co.— that 
the  plaintiff,  learning  of  the  proposed  trans- 
fer, and  being  acquainted  with  the  fact  that 
the  coDsideration  to  be  paid  by  N.  C.  Mc- 
Duffle &  Co.  to  Howard  Caldwell  was  less 
than  the  aggregate  sum  of  the  two  notes  giv- 
en by  Caldwell  to  her  for  the  agreed  portion 
of  the  purchase  price  under  her  said  deed  of 
the  19th  of  September,  1907,  made  a  demand 
upon  said  Caldwell  to  have  the  purchase 
money  from  the  McDuffle  Company  paid  to 
her,  but  that  such  demand  was  refused*  That 
thereupon,  through  her  attorneys,  she  warn- 
ed the  defendant  N.  C.  McDuffle  &  Co. 
not  to  comply  further  with  the  terms  of 
its  agreed  purchase,  as  she  intended  to  take 
steps  to  protect  her  rights  therein,  and 
it  appears  that  said  N.  C.  McDuffie  &  Cb.  did 
not  further  comply  with  its  contract  to  pur- 
chase. Subsequently,  by  complaint  dated  the 
3d  day  of  March,  1908,  the  plaintiff  brought 
this  action  against  the  defendants  above  nam- 
ed, alleging  her  prior  ownership  in  the  tract 
of  land  and  'the  sawmill,  engine,  log  wagons, 
wagons,  and  all  other  sawmill  equipments 
then  located  upon  the  said  tract  of  land.' 
That  she  had  contracted  to  sell  the  timber 
rights  and  the  chattels  above  mentioned  to 
said  Howard  Caldwell  upon  the  terms  here- 
inbefore stated  in  this  decree,  and  that  she 
had  so  conveyed  the  same  upon  the  terms 
agreed  upon  in  yiew  of  certain  representa- 
tions made  to  her  by  said  Caldwell  as  to  his 
worth  and  ability  to  meet  the  credit  portion 
of  the  purchase  price  as  represented  by  the 
said  two  notes,  aggregating  $9,000.  That 
the  deed  was  procured  through  fraud  and 
thereof;  further,  that,  in  spite  of  such  r^- 
resenting  to  plaintiff  his  worth  in  money 
and  in  representing  to  her  the  time  that  it 
would  take  for  him  to  cut,  saw,  sell,  and  dis- 
pose of  said  timber,  and  in  further  represent- 
ing that  he  could  not  and  would  not  sell  and 
dispose  of  the  timber  until  after  she  had  been 
paid  the  credit  portion  of  the  purchase  price 
thereof;  further,  that,  in  spite  of  such  rep- 
resentation, said  Howard  Caldwell  had  con- 
tracted to  sell  for  a  lump  -sum  of  money  in 
cash^— being  less  than  the  amount  due  by 
him  to  the  plaintiff— ^11  of  said  timber,  witb 
the  intent  to  defeat  the  payment  of  the  sum 
of  money  he  was  due  plaintiff,  and  that,  by 
reason  thereof,  plaintiff  would  suffer  an  ir- 
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r^arable  Injury  and  lose  the  whole  of  the 
$9,000  owing  her.  The  defendant  N.  C.  Mc- 
Duffie  &  Co.  was  made  a  party  to  the  action 
as  the  one  to  whom  said  Howard  Caldwell 
had  contracted  to  sell  said  timber. 

"The  action  was  for  frand  in  the  obtain- 
ing of  the  said  deed  to  said  tract  of  timber, 
and  the  complaint  prayed  that  the  convey- 
ance be  declared  void  and  the  deed  ordered 
delivered  up  for  cancellation;  further,  that 
said  defendant  Caldwell  be  enjoined  and  re- 
strained from  cutting,  selling,  and  disposing 
of  the  timber  or  in  any  manner  interfering 
with  the  same  until  he  had  paid  the  sum  of 
$9,000  owed  by  him  to  the  plaintiff,  and  that 
the  defendant  N.  C.  McDuffle  &  Co.  be  en- 
Joined  and  restrained  from  buying  said  tim- 
ber and  from' paying  the  defendant  Caldwell 
any  sum  of  money  therefor.  The  complaint 
also  prayed  for  the  appointment  of  a  receiv- 
er to  take  charge  of  the  property  and  for 
such  other  relief  as  might  be  Just  and  might 
meet  the  demands  of  equity.  Thereafter,  on 
the  12th  of  March,  1908,  the  Honorable  John 
S.  Wilson,  Judge  presiding  in  the  Fifth  cir- 
cuit, passed  an  order  requiring  the  defend- 
ants to  show  cause  before  him  why  the  in- 
junction prayed  for  in  the  complaint  should 
not  be  granted,  and  in  the  meantime  enjoin- 
ing and  forbidding  said  defendants  from 
committing  any  of  the  acts  prayed  for  by 
the  plaintiff.  The  summons,  complaint,  and 
rule  to  show  ca<u8e  was  served  on  both  de- 
fendants on  the  13th  day  of  March,  1908. 

**Both  defendants  made  return  to  the  rule 
to  show  cause,  and  on  the  24th  day  of 
March,  1908,  his  honor.  Judge  John  S.  Wil- 
son, made  permanent  the  temporary  injunc- 
tion theretofore  granted,  pending  the  hearing 
of  the  cause  on  its  merits,  requiring  the 
plaintiff  to  enter  into  an  undertaking  in  the 
sum  of  $5,000,  conditioned  that  the  plaintiff 
would  pay  to  the  defendants  such  damages 
as  they  might  sustain  by  reason  of  such  in- 
junction if  the  court  should  finally  decide 
that  the  plaintiff  was  not  entitled  thereto. 
The  record  disclosed  the  fact  that  the  in- 
junction bond  required  of  the  plaintiff  was 
given. 

"Thereafter  both  defendants  answered. 
The  answer  of  the  defendant  Caldwell  is.  In 
effect,  a  denial  of  all. of  the  allegations  of 
the  complaint  charging  fraud  and  Imposition 
on  his  part,  but  admitting  the  allegations 
with  reference  to  his  purchase  of  the  timber 
and  incumbrance  by  way  .of  mortgage  placed 
thereon,  and  a  contract  to  sell  the  same  to 
the  defendant  N.  C.  McDuffle  &  Co.  The  an- 
swer of  the  defendant  McDuffle  ft  Co.  sets 
up  the  defense  of  purchaser  for  valuable 
consideration  without  notice  under  its  con- 
tract *to  run  a  shingle  mill  for  so  long  a 
time  as  the  timber  on  said  land  should  last 
or  until  it  had  been  exhausted,  with  no  lim- 
itation as  to  the  time  except  such  as  was 
set  forth  in  the  deed  from  the  plaintiff  to 
the  defendant  Howard  Caldwell.*  It  also 
admits  that  it  had  contracted  to  purchase 


from  said  Howard  Caldwell  the  entire  tim- 
ber rights  on  said  tract  of  land — such  con- 
tract to  purchase  being  subsequent  in  date 
to  the  contract  for  the  operation  of  the  shin- 
gle mill.  It  asks  to  be  relieved  from  the  con- 
tract to  purchase  on  account  of  having  been 
restrained  and  enjoined  from  complying  with 
said  contract  to  purchase.  It  asks  for  dam- 
ages under  the  restraining  order  on  account 
of  the  expense  it  had  been  put  to  in  fitting 
up  and  carrying  on  its  operations  under  said 
shingle  mill  contract,  and  for  damages  re- 
sulting from  its  being  prevented  from  per- 
forming its  work,  labor,  and  operations  un- 
der said  contract 

"The  only  modification  of  the  order  of  in- 
junction hereinbefore  referred  to  was  a  con- 
sent order  signed  by  the  Honorable  John  S. 
Wilson  on  April  15,  1908,  permitting  the  de- 
fendant N.  C.  McDuffle  ft  Co.  to  continue  its 
operations  under  its  shingle  mill  contract  un- 
til June,  1908,  term  of  the  court  of  common 
pleas  for  Lexington  county — the  prices  to  be 
paid  for  shingles  cut  to  be  those  mentioned 
in  said  contract,  all  parties  agreeing  that 
such  prices  were  full  and  fair — payment 
being  made  to  the  clerk  of  the  court  for  Lex- 
ington county,  who  should  hold  all  funda 
coming  into  his  hands  from  such  source  sub- 
ject to  the  further  orders  of  this  court. 
This  right  continued  until  some  time  in  June, 
1008,  when  the  attorneys  for  the  plaintiff 
declined  to  have  the  order  continued,  and 
the  defendant  N.  C.  McDuffle  ft  Co.  discon- 
tinued its  operations  by  reason  of  the  former 
injunction  order,  shut  down  their  mill,  and 

kept  the  same  shut  down  until  the  

day  of  ,  when  they  moved  the  same 

away  from  said  tract  of  land. 

"Under  said  consent  order  all  other  rights 
and  equities  of  the  defendant  N.  C.  McDuffle 
ft  Co.  were  preserved  except  that  it  was  re- 
leased from  its  contract  to  purchase  the 
timber  from  Howard  Caldwell.  Under  an 
order  of  reference,  dated  the  23d  of  June, 
1908,  signed  by  his  honor,  Judge  J.  W.  De 
Vore,  presiding  Judge,  referring  the  cause  to 
Samuel  B.  George,  Esq.,  to  take  the  testi- 
mony, the  case  now  comes  before  me  for  a 
hearing  and  determination;  the  testimony 
having  been  reported  by  said  referee.  So 
far  as  the  controversy  constitutes  a  conflict 
of  the  rights  of  the  plaintiff  on  the  one  hand, 
and  the  defendant  Howard  Caldwell  on  the 
other  hand,  after  hearing  exhaustive  argu- 
ment by  counsel  for  all  parties,  Messrs.  Gra- 
ham and  Sharpe  on  behalf  of  Mrs.  Fort, 
Messrs.  D.  W.  Robinson  and  Washington 
Clark  on  behalf  of  the  defendant  Caldwell, 
and  Messrs.  Logan  ft  Edmunds  on  behalf  of 
the  defendant  N.  C.  McDuffle  ft  Co.,  and  aftp 
er  a  careful  review  of  the  testimony,  I  am 
satisfied  that  in  the  making  of  the  contract 
to  sell  the  timber  and  the  mill  plant  which 
went  therewith,  and  in  the  subsequent  con- 
veying the  same,  that  the  plaintiff  and  her 
husband  who  was  acting  with  her,  and  was 
at  the  time  an  aged  man«  feeble  in  health 
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(he  has  since  the  commencement  of  this  ac- 
tion died),  were  overreached  by  the  said 
Howard  Caldwell,  and  that  the  deed  execut- 
ed and  dellyered  by  her  to  said  Caldwell 
should  be  delivered  np  for  cancellation. 

'The  evidence  to  my  mind  is  clear  and 
convincing  that  the  representations  alleged 
In  the  complaint,  ks  having  been  made  by 
said  Caldwell  to  the  plaintiff,  were  made, 
and  that  upon  the  strength  of  these  repre- 
sentations the  deed  to  the  timber  rights  was 
executed.  The  testimony  of  all  parties  pres- 
ent when  the  original  agreement  was  made, 
with  the  exception  of  the  testimony  of  the 
defendant  Caldwell,  all  shows  that  the  plain- 
tiff relied  upon  the  representations  of  said 
defendant  as  to  his  worth  and  ability  to  pay 
the  obligation  incurred  for  the  credit  por- 
tion of  the  purchase  money,  and  the  repre- 
sentations as  to  the  length  of  time  it  would 
take  to  cut,  saw,  and  market  the  timber, 
and  that  she  would  be  paid  before  that  time 
elapsed.  Mrs.  Fort  testified :  *I  asked  if  it 
was  not  necessary  or  customary  in  a  case 
like  that  for  me  to  have  some  security,  some- 
thing like  that.  •  •  •  He  said,  "No,"  that 
would  not  be  necessary.  He  said  the  timber 
would  be  there,  and  that  he  could  not  pos- 
sibly make  way  with  the  timber  by  the  time 
payment  was  due  in  six  months.  He  intend- 
ed to  saw  it  himself.'  The  witnesses  Earle 
Fort  and  W.  D.  Durham  testified  to  the  same 
effect  Mrs.  Fort  and  the  two  witnesses 
named  also  testified  as  to  the  defendant  Cald- 
well giving  an  estimate  of  his  worth  in  mon- 
ey and  property. 

'TThe  denial  of  said  defendant  upon  these 
matters  is  qualified  and  more  in  the  nature 
of  an  avoidance.  He  admits  that  he  did  not 
represent  his  worth,  but  simply  denies  the 
extent  he  went  to  in  making  these  represen- 
tations. As  to  the  matter  of  time  within 
which  he  expected  to  cut  and  market  the 
timber,  he  admits  in  his  answer  that  the 
credit  portion  would  become  due  *long  be- 
fore the  expiration  of  the  six  years  mention- 
ed in  the  contract  and  deed.'  It  could  not 
have  been  in  the  mind  of  either  party  at  the 
time  of  the  execution  of  the  contract  and 
deed,  certainly  so  far  as  the  testimony  shows, 
that  the  purchase  made  by  Caldwell  was  for 
any  purpose  other  than  to  use  the  rig-hts  in- 
dividually, and  that  nothing  cou^d  be  done 
to  defeat  the  plaintlfiTs  rights  to  recover  the 
$9,000  owing  for  the  credit  portion.  Yet  the 
defendant  Caldwell  placed  a  mortgage  in- 
cumbrance on  the  land  and  contracted  to 
sell  the  same  for  a  price  much  less  than  he 
owed  the  plaintiff  for  the  credit  portion  of 
the  purchase  price,  and  refused  to  do  any  act 
whereby  the  plaintiff's  rights  might  be  pro- 
tected. His  explanation  of  his  conduct  fails 
to  satisfy  me  of  the  bona  fides  of  the  trans- 
action on  his  part  A  great  portion  of  the 
best  timber,  so  far  as  the  testimony  shows, 
has  been  cut — ^the  value  of  the  tract  as  a 
timber  tract  greatly  decreased — a  consider- 
able lot  of  timber  has  been  marketed,  and 
the  balance  standing  was  contracted  to  be 


sold.  Had  the  latter  transaction  been  con- 
summated, there  can  be  scarcely  a  doubt  but 
that  the  plaintiff  would  have  suffered  an  ir- 
reparable injury  in  the  loss  of  a  debt  due 
her  on  account  of  the  rights  which  she  had 
parted  with  contrary  to  every  representation 
made  to  her,  and  I  am  forced  to  the  conclu- 
sion from  all  of  the  acts  of  the  defendant 
Caldwell,  after  he  acquired  the  timber  rights 
from  the  plaintiff,  that  the  original  trans- 
action in  procuring  the  contract  and  deed 
was  so  lacking  in  the  elements  of  good  faith 
on  his  part  as  to  shock  the  conscience  of  a 
court  of  equity,  and  require  the  cancellation 
of  the  deed  as  hereinafter  ordered  and  de* 
creed. 

**So  far  as  the  rights  of  the  defendant  N. 
C.  McDuffle  &  Co.  are  concerned,  they  are 
now  under  the  pleadings,  and  the  order  of 
Judge  Wilson  of  date  15th  of  April,  1908, 
hereinbefore  referred  to,  limited  to  a  consid- 
eration of  the  single  matter  of  their  rights  as 
bona  fide  purchasers  for  valuable  considera- 
tion without  notice  under  their  'shingle  mill 
contract' ;  the  matter  of  their  rights  to  pur- 
chase the  entire  tract  having  been  eliminated 
under  said  consent  order  of  the  15th  of  April, 
1908.  I  have  no  hesitation  in  reaching  a 
conclusion  as  to  their  rights  under  said  con- 
tract 

"At  a  glance,  it  is  seen  that  McDuffle  be- 
came a  purchaser  of  the  license  for  a  val- 
uable consideration.  And  I  so  hold,  and  con^ 
dude  that  as  between  the  claim  of  the  plain- 
tiff a^inst  the  defendant  Howard  Caldwell 
for  a  rescission  and  cancellation  of  the  deed 
and  an  injunction  restraining  him  from  fur- 
ther use  of  the  timber,  the  rights  of  N.  C. 
McDuffle  &  Co.  intervene  as  bona  fide  pur- 
chasers for  valuable  consideration  without 
notice  under. said  contract  referred  to,  and 
that  they  are  entitled  to  such  protection  as 
innocent  purchasers. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed: 

"(1)  That  the  defendant  Howard  Caldwell 
be,  and  he  is  hereby,  forever  restrained  and 
enjoined  from  cutting,  selling,  wasting,  dis- 
posing of,  or  in  any  manner  using  the  tim- 
ber on  the  land  described  In  the  complaint. 

"(2)  That  the  defendant  Howard  Caldwell 
deliver  up  to  the  clerk  of  court  for  Lexing- 
ton county  the  said  deed  of  Lessle  H.  Fort 
to  Howard  Oaldwell  of  date  the  19th  day  of 
September,  1907,  and  that  the  same  be  mark- 
ed null  and  void  and  canceled  of  record  by 
said  clerk  of  court 

"(3)  That  inasmuch  as  the  plaintiff  Lessle 
H.  Fort  received  from  Howard  Caldwril 
the  sum  of  $3,000  in  cash  on  account  of  the 
purchase  price  of  said  timber  that  It  be  re- 
ferred to  Samuel  B.  George,  Esq.,  as  si)ecial 
referee  to  take  the  account  between  the 
plaintiff  and  said  Howard  Caldwell  to  deter- 
mine the  difference,  if  any,  between  the 
amount  so  paid  by  said  Caldwell  to  plaintiff 
and  the  value  of  the  use  and  occupation  of 
said  land  and  timber,  including  the  amount 
of  timber  cut  and  sold  and  the  d^redation 
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In  the  ralae  In  Bald  timber  tract  by  reason 
thereof  by  said  Caldwell  from  the  19th  day 
of  September,  1907,  to  the  18th  day  of  March, 
1908,  being  the  date  of  the  temporary  re- 
straining order  and  rule  to  show  cause  here- 
in, so  the  Judgm«it  may  be  rendered  accord- 
ingly. 

"(4)  That  It  be  adjudged  that  the  plaintiff 
was  not  entitled  to  the  injunction  granted 
under  the  order  of  Judge  Wilson,  dated  24th 
of  March,  1908,  as  against  the  defendant  N. 
G.  McDuffle  ft  Co.,  was  restrained  and  en- 
joined from  pursuing  its  work  under  its  said 
contract  to  cut,  saw,  and  market  shingles  by 
the  said  order  of  March  24,  1908 ;  that  it  be 
referred  to  the  said  Samuel  B.  George,  Esq., 
as  special  referee  to  take  the  testimony  as  to 
the  damages  suffered  by  said  defendant  by 
reason  of  such  injunction  order,  such  testi- 
mony being  limited  to  the  damages  suffered 
from  the  said  24th  of  March,  1908,  to  the 
—  day  of  January,  1909,  at  which  latter 
time  it  voluntarily  moved  the  shingle  mill 
from  said  tract  of  land,  and  that  such  dam- 
ages be  assessed  against  the  bond  given  by 
the  plaintiff  to  Indemnify  the  defendant  as 
provided  In  said  order  of  March  24,  1908, 
and  that  judgment  be  rendered  tn  favor  of 
said  defendant  N.  C.  McDuffle  ft  Co,  accord- 
ingly. 

"(6)  That  the  plaintiff  have  judgment  for 
her  costs  against  the  defendant  Howard  Cald- 
welL 

"(7)  The  defendant  N.  O.  McDuffle  ft  Oo. 
have  judgment  for  Its  costs  against  the  plaln- 
tlff.'^ 

"Exceptions. 

'^he  plaintiff  appeals  to  the  Supreme  Court 
of  South  Carolina  from  the  decree  of  Hon. 
Ernest  Gary  In  the  above  stated  case,  and 
will  move  the  said  Supreme  Court  to  reverse 
the  same  on  the  following  grounds: 

**(X)  Because  his  honor  erred  In  holding 
that  the  defendant  N.  C.  McDuffle  Company 
were  bona  fide  purchasers  for  valuable  con- 
sideration without  notice  of  the  timber  In 
question  under  their  'shingle  mill  contract,' 
when  said  contract  shows  that  no  considera- 
tion was  paid  by  the  McDuffle  Company  at 
the  time  of  the  execution  of  said  contract, 
and  when  the  testimony  of  W.  B.  Montgom- 
ery, the  vice  president  of  the  McDuffle  Com- 
pany, testified  that  no  money  had  been  paid 
the  defendant,  Howard  Caldwell,  for  the  said 
timber  up  to  the  time  of  the  commencement 
of  this  action,  and  it  is  respectfully  submit- 
ted that  there  was  not  a  particle  of  testimo- 
ny going  to  show  that  the  defendant  McDuffle 
Company  was  a  purchaser  of  said  timber 
for  value  without  notice. 

''(2)  For  that  his  honor  erred  in  not  hold- 
ing that  the  defendant  N.  C.  McDuffle  Com- 
pany had  failed  to  prove  that  it  had  paid 
valuable  consideration  for  the  timber,  that  it 
had  the  l^^l  title,  or  best  right  to  It,  and 
that  it  had  purchased  bona  fide  without  no- 
tice, and  was  not  a  bona  fide  purchaser  of 
said  timber,  for  value  without  notice. 


"(8)  For  that  his  honor  erred  in  not  hold- 
ing that  the  deed  from  plaintiff  to  defendant 
Howard  Caldwell  for  the  timber  in  question 
showed  tliat  said  timber  had  not  been  paid 
for,  but  merely  'secured  to  be  paid'  was  such 
constructive  notice  to  the  defendant  McDuf- 
fle Company  as  to  put  it  on  inquiry,  said 
deed  being  on  record  prlo^  to  the  execution  of 
said  "shingle  mill  contract,'  and  therefore  the 
McDuffle  Company  was  not  an  innocent  pur* 
chaser  without  notice. 

'*(4)  For  that  his  honor  erred  In  not  hold* 
ing  that  plaintiff  being  in  the  actual  posses- 
sion of  the  land  and  timber  in  question,  and 
actually  living  on  said  premises,  which  was 
well  known  to  the  McDuffle  Company,  oper- 
ated as  notice  to  the  McDuffle  Company,  who 
should  have  made  inquiry  under  the  facts  of 
plaintiff  and  circumstances  of  this  case,  and 
that  it  could  not  claim  to  be  an  innocent  pur- 
chaser for  value  without  notice. 

"(5)  For  that  his  honor  erred  In  holding 
that  the  plaintiff  was  not  entitled  to  the  in- 
junction granted  by  Judge  Wilson  on  the 
24th  day  of  Mar<di,  1908,  against  the  defend- 
ant McDuffle  Company  under  the  facts  and 
circumstances  of  the  case,  when  the  said 
McDuffle  Company  utterly  failed  to  show 
that  it  was  a  bona  flde  purchaser  for  value 
under  its  shingle  mill  contract,  and  when 
said  McDuffle  Company  advised  plaintiff  to 
institute  an  action  for  Injunction. 

"(6)  For  that  his  honor  erred  in  holding 
that  the  McDuffle  Company  was  entitled  to 
recover  of  plaintiff  damages  from  the  24th 
day  of  March,  1908,  to  the day  of  Jan- 
uary, 1909,  which  it  had  suffered  by  reason 
of  the  injunction,  when  all  the  testimony  in 
the  case  showed,  and  his  honor  so  found,  that 
said  McDuffle  Company  was  allowed  to  op- 
erate its  mill  under  said  'shingle  mill  con- 
tract' by  an  order  of  the  court  herein,  until 
the  June  term  of  court'  in  Lexington  county, 
in  1908,  and  when  from  McDuffle's  own  tes- 
timony he  removed  the  engine  and  boiler 
from  said  premises  in  August,  1908,  which 
engine  and  boiler  were  parts  of  said  shingle 
mill  and  without  which  he  could  not  have 
operated  it,  and  it  is  respectfully  submitted 
that  his  honor  erred  as  a  matter  of  law  in 
holding  that  the  McDuffle  Company  was  en- 
titled to  any  damages  at  all,  and  especially 
for  any  damages  prior  to  June  term  of  court 
in  1908,  and  after  August,  1908,  at  which  last 
date  the  said  McDuffle  Company  voluntarily 
removed  its  mill  or  the  greater  portion  of  it 
from  said  premises. 

*'(7)  Excepts  because  his  honor  erred  in 
holding  that  the  McDuffle  Company  were  en- 
titled to  judgment  against  the  plaintiff  for 
Its  costs,  when  under  the  facts  and  circum- 
stances of  the  case  it  is  respectfully  submit- 
ted that  it  was  not  entitled  to  such  costs. 

"(8)  For  that  his  honor  erred  in  not 
holding  that  the  McDuffle  Company  was 
estopped  from  asking  for  any  damages 
against  the  plaintiff  in  this  case,  by  as- 
serting that  it  was  the  friend  of  plaintiff 
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4uid  woQld  not  injiire  lier;  by  persuad- 
ing plaintiff  to  allow  it  to  operate  its  shin- 
.gle  mill  on  said  premises  from  the  grant- 
ing of  said  order  of  injunction  until  the  June 
"term  of  court,  1908. 

"(9)  For  that  his  honor  erred  in  not  hold- 
ing that  the  McDuffle  Oompany  had  violated 
^e  said  shingle  mill  contract  in  failing  to 
-«aw  up  the  tops  and  laps  of  said  trees,  when 
the  testimony  shows  that  it  had  not  sawed 
up  the  tops  and  laps  of  the  trees,  and  the 
•dead  timber  as  requested  by  said  contract, 
but  that  It  had  only  sawed  up  the  best  part 
•of  the  trees,  leaving  the  tope  and  laps  of  the 
trees  and  the  dead  timber  on  the  ground,  and, 
having  breached  said  contract,  it  could  not 
•claim  damages. 

"(10)  Because  having  required  the  referee 
to  take  the  testimony  and  determine  the  dif- 
-ference,  if  any,  between  the  amount  paid  by 
Caldwell  to  the  plaintiff  and  the  value  of  the 
use  and  occupation  of  said  land  and  timber, 
including  the  amount  of  timber  cut  and  sold 
4tnd  the  depreciation  in  the  value  in  said  tim- 
ber tract  by  reason  thereof,  by  said  Caldwell 
^om  the  19th  of  September,  1907,  to  the  13th 
•day  of  March,  1908,  his  honor  erred  In  not 
requiring  the  said  Caldwell  to  account  for 
the  use  and  occupation  of  said  lands  and  tim- 
ber, including  the  amount  of  the  timber  cut 
and  amount  sold,  and  the  depreciation  in 
-the  value  of  said  tlml>er  and  land  from  the 
19th  day  of  September,  1908,  to  the  filing  of 
the  injunction  bond  in  this  case,  on  the  30th 
^day  of  March,  1908,  when  the  testimony 
show's  that  the  said  Caldwell  and  his  agents 
and  servants  continued  to  occupy  and  sell  the 
-timber  on  said  land  or  premises,  until  the 
^llng  of  the  injunction  bond  in  tills  case. 

"(11)  For  that  having  found  that  the  said 
mill  and  outfit  which  the  defendant  CJaldwell 
'bought  from  plaintiff  was  a  part  of  the  con- 
sideration of  the  $12,000  which  Caldwell  was 
•to  pay  plaintiff  for  said  timber,  which  said 
sawmill  was  used  by  the  said  Caldwell,  and 
greatly  injured  and  damaged  by  him,  a  great 
portion  of  which  mill  and  outfit  had  been  re- 
moved, torn  up,  and  destroyed,  sold,  and  dis- 
posed of  by  the  said  Caldwell  as  shown  by 
the  testimony  in  the  case,  thereby  rendering 
the  same  valueless,  his  honor  erred  in  not 
requesting  him  to  account  for  the  use,  dam- 
age, and  injury  to  said  land,  sawmill,  and 
outfit  as  well  as  the  parts  thereof  torn  up 
and  destroyed  by  the  said  Caldwell. 

**(12)  For  that  having  held  that  the  defend- 
ant Claldwell  procured  the  deed  from  plain- 
tiff for  the  timber  and  sawmill  through  fraud 
and  imposition,  it  is  respectfully  submitted 
that  his  honor  erred  in  not  requiring  the  de- 
fendant Caldwell  to  account  for  the  use, 
damage,  and  injury  to  said  sawmill  and  out* 
fit,  timber,  and  land  from  the  time  he  took 
possession  thereof  until  he  ceased  to  occupy 
the  use  and  possess  the  same,  to  wit,  until 
the  30th  day  of  March,  1908,  when  the  In- 
junction bond  was  filed  in  the  clerk's  office." 


W.  H.  Sharpe  and  G.  T.  Graham,  for  appel- 
lant Logan  St  Edmunds  and  Washington 
Clark,  for  respondents. 

GARY,  A.  J.  This  is  an  action  to  set  aside 
a  deed  for  fraud.  The  facts  are  fully  stated 
in  the  decree  of  his  honor,  the  circuit  judge, 
which,  together  with  the  appellant's  excep- 
tions, will  be  reported. 

[1]  The  first  question  raised  by  the  excep- 
tions is  whether  there  was  error  on  the  part 
of  his  honor  the  circuit  judge  in  concluding 
that  the  defendants  N.  C.  McDuffle  &  Co. 
were  purchasers  for  valuable  consideration 
without  notice.  They  entered  tuto  the  con- 
tract with  Howard  Caldwell  before  they  had 
notice  that  the  deed  executed  in  his  favor  by 
the  plaintiff  was  void.  Under  that  contract, 
N.  C.  McDuffle  ft  Co.  not  only  assumed  finan- 
cial obligations,  but  expended  time  and  mon- 
ey in  carrying  the  provisions  of  the  contract 
into  effect,  before  they  had  notice  that  said 
deed  was  not  valid.  The  exceptions  raising 
this  question  are  therefore  overruled. 

[2]  The  next  question  Is  whether  there  was 
error  on  the  part  of  the  circuit  judge  in  rul- 
ing that  N.  C.  McDuffle  &  Ck>.  were  entitled 
to  damages  from  the  24th  of  March,  1908,  to 

the day  of  January,  1909.    There  are 

two  reasons  why  the  exceptions  raising  this 
question  must  be  sustained.  During  a  part 
of  that  time,  to  wit,  from  the  15th  of  April 
to  the  June  term  of  the  court,  in  1908,  N. 
C.  McDuffle  &  Co.  were  allowed  to  continue 
operations  under  their  shingle  mill  contract 
The  other  reason  is  that  N.  C.  McDuffle  &  Co. 
removed  their  plant  in  August,  1908.  N.  C. 
McDuffle,  one  of  the  defendants,  testified  as 
follows:  *'Q.  And  you  have  left  the  mill 
there  until  last  January,  until  the  last  week 
in  January  of  this  year,  for  the  reason  that 
you  had  i^o  place  to  put  It?  A.  No ;  that  is 
not  exactly  right'  Q.  Then,  what  Is  right? 
A.  We  moved  the  boiler  and  engine  away 
from  there,  about  last  August  Q.  Well  you 
are  not  damaged  $400  per  month,  as  to  the 
boiler  and  engine  that  were  moved  away? 
A.  We  purchased  a  sawmill  and  necessary 
equipments  to  rig  up  a  complete  sawmill,  and 
in  that  way  made  use  of  the  boiler,  engine, 
and  live  stock.  The  shingle  machinery  was 
left  at  the  Pelion  location  untU  the  last 
week  in  January  of  1909" — thus  showing  that 
they  voluntarily  removed  such  parts  of  the 
Shingle  mill  plant  as  rendered  its  further 
operation  impossible.  Therefore,  upon  the 
accounting,  they  will  not  be  entitled  ,to  re- 
cover damages  after  that  time,  statements 
made  fn  open  court  by  the  attorneys  for  the 
plaintiff  and  the  defendant  Howard  CJaldwell 
render  unnecessary  the  consideration  of  the 
eleventh  and  twelfth  exceptions. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit:  court  be  modified. 

JONES,  0.  J.,  and  W<X>DS  and  HY« 
DRICK,  JJ*»  concur. 


366 


71  SOUTHBASTBRN  REPORTER 


.(S.C. 


(88  S.  C.  196) 

STATE  ex  rel.  LYON,  Atty.  Gen.,  v.  CITY 

COUNCIL  OF  AUGUSTA. 
(Supreme  Court  of  South  Carolina.     March 

20,  1911.) 
Fish  (f  12*)-— Daic&— Conbtbuotion  of  E^sh- 

WAYS. 

The  city  of  Augusta,  in  maintaining  a  dam 
across  the  Savannah  river,  must  on  the  South 
Carolina  side  thereof  construct  a  fish  way  ac- 
cording to  plans  approved  by  the  Department  of 
Fisheries  of  the  United  States  and  the  At- 
torney General  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  i  47 ;  Dec.  Dig.  §  12.*] 

Action  by  the  State,  on  relation  of  J.  Fras- 
er  I^on,  Attorney  General,  against  the  City 
0)ancil  of  Angusta.    Decree  rendered. 

J.  F.  Lyon,  Atty.  Gen.,  for  petitioner.  D. 
8.  Henderson,  C.  Henry  Cohen,  and  W.  H. 
Barrett,  for  respondent 

PER  CURIAM.  Whereas,  subsequent  to 
the  filing  of  the  petition  and  answer  In  the 
above  case,  the  General  Assembly  did,  at  its 
January  session,  1911,  adopt  an  act,  which 
was  duly  approved  by  the  Governor,  as  fol- 
lows: 

"An  act  relating  to  the  action  pending  in 

the  Supreme  Court  concerning  the  dam 

across  the  Savannah  river  beginning^  In 

Edgefield  county,  and  In  relation  to  the 

maintenance  of  so  much  of  said  dam  as 

lies  In  the  waters  of  Savannah  river  from 

the  middle  thread  of  the  stream  to  the 

South  Carolina  shore. 

"Whereas,  the  General  Assembly  of  the 

state  of  South  Carolina  did  In  the  year  1900 

(see  Journal  of  Senate  of  1909,   page  897) 

adopt  the  following  resolution: 

"  "Be  It  resolved  by  the  House  of  Repre- 
sentatives, the  Senate  concurring,  that  the 
Attorney  General  be  and,  he  Is  hereby  re- 
quired to  bring  an  action  against  the  own- 
ers of  the  dam  situated  In  Edgefield  county, 
state  of  South  Carolina,  above  the  city  of 
Augusta,  to  erect  and  maintain  proper  fish- 
ways«  or  an  action  to  abate  said  dam  as  In 
violation  of  the  terms  of  the  original  grant 
by  said  state  of  South  Carolina  as  he  Is  ad- 
vised;* and 

''Whereas,  the  Attorney  General  of  this 
state  did,  In  compliance  with  said  resolution, 
institute  an  action  before  the  Supreme  Court 
of  this  state  against  the  city  council  of  Au- 
gusta for  the  purpose  of  effectuating  the  ob- 
ject of  said  resolution;   and 

''Whereas,  the  city  council  of  Augusta, 
the  defendant  to  said  action,  has  made  an- 
swer thereto,  the  full  text  of  which  will  ap- 
pear by  reference  to  said  answer  on  file  In 
the  ofllce  of  the  clerk  of  the  Supreme  Court 
of  South  Carolina;   and 

"Whereas,  the  city  council  of  Augusta 
has  secured  from  the  Department  of  Fisher- 
ies of  the  United  States  an  approved  plan 


f  of  the  best  kind  and  location  of  fishway, 
and  said  plan  and  location  has  been  exam- 
ined by  a  majority  of  the  members  of  the 
committee  from  the  General  Assembly  charg- 
ed with  this  matter,  and  by  the  Attorney 
General,  and  such  plan  and  location  Is  now 
in  the  hands  of  the  Attorney  General  to  be 
filed  with  the  Secretary  of  State: 

"Now,  be  it  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina: 

"Section  1.  That  the  Attorney  General  be, 
and  he  Is  hereby  authorized  and  directed  to 
apply  for  the  «itry  of  a  decree  In  the  above 
mentioned  action  of  the  State  of  South  Car- 
olina ex  relatione  J.  Fraser  Lyon,  Attorney 
General,  against  the  City  Council  of  Au- 
gusta, now  pending  in  the  Supreme  Court 
of  this  state,  to  the  following  effect,  to  wit: 
That  the  city  council  of  Augusta  shall  be  re- 
quired to  promptly  construct  a  fishway  of 
the  kind  and  In  the  location  indicated  on  the 
said  plan,  approved  by  the  Department  of 
Fisheries  of  the  United  States  and  by  the 
Attorney  General,  end  to  be  filed  by  him  In 
the  office  of  the  Secretary  of  State;  and 
that  so  long  as  such  fishway  be  maintained 
as  thus  constructed,  this  will  be  recognized 
as  a  compliance  with  the  duties  of  the  city 
of  Augusta  as  to  the  maintenance  of  such 
fishway.  That  such  fishway  as  aforesaid 
shall  be  constructed  by  the  1st  day. of  May, 
nineteen  hundred  and  eleven;  the  said  de- 
cree to  contain  such  other  provisions  as  may 
be  proper  to  carry  out  the  purposes  of  this 
act:  Provided,  that  If  work  of  constructing 
said  fishway  be  prevented  by  bad  weather 
or  other  unavoidable,  reasonable  cause,  the 
Attorney  General  is  empowered  to  extend 
the  time  for  constructing  the  same:  Provid- 
ed, further,  that  the  application  for  the  de- 
cree above  provided  for  shall  not  be  made 
until  a  resolution  or  ordinance  shall  be  duly 
adopted  by  the  city  council  of  Augusta  and 
filed  in  the  Supreme  Court  of  this  state,  au- 
thorizing and  directing  their  attorneys  to> 
appear  in  said  court  and  consent  to  such  de- 
cree. 

"Sec  2.  That  should  such  fishway  at  any 
time  be  damaged  or  destroyed,  it  shall  be 
repaired  or  restored  as  may  be  necessary  ac- 
cording to  the  plans  hereinbefore  referred 
to  (unless  other  plans  shall  then  be  prescrib- 
ed by  the  (general  Assembly),  within  such 
reasonable  time  as  may  be  prescribed  by 
the  Board  of  Fisheries  of  South  Carolina. 

"Sec.  3.  When  such  fishway  shall  have 
been  completed,  the  Attorney  General  shall 
request  the  Department  of  Fisheries  of  the 
United  States  to  cause  the  same  to  be  inspect- 
ed by  a  representative  of  said  department, 
and  the  report  of  such  representative  of  the 
Department  of  Fisheries  as  to  whether  oi 
not  it  has  been  constructed  In  accordance 
with  the  aforesaid  plans  shall  be  filed  with 
the  Secretary  of  State,  to  be  kept  along  with 
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said  plans.  If,  however,  said  Department  of 
Fisheries  declines  to  inspect  the  said  fish- 
way,  then  the  Board  of  Fisheries  of  the  state 
of  South  Carolina,  appointed  In  pursuance 
of  Act  No.  60  of  the  Acts  of  the  General  As- 
sembly of  this  state  for  the  year  1906,  be, 
and  they  are  hereby,  required  to  inspect  each 
flshway  so  erected,  and  make  their  report  to 
the  Attorney  General,  and  to  the  Secretary 
of  State,  which  said  report  shall  be  filed 
with  said  plans. 

"Sec.  4.  That  the  right  and  power  of  the 
city  council  of  Augusta,  Georgia,  to  maintain 
the  aforesaid  dam  at  its  present  height 
across  the  Savannah  river  from  the  middle 
thread  of  the  stream  of  the  said  river  to  the 
South  Oarolina  shore  is  hereby  granted  to 
the  city  council  of  Augusta,  and  its  succes- 
sors in  office,  subject,  however,  to  the  condi- 
tion that  they  shall  maintain  a  fishway  in 
accordance  with  the  aforesaid  plans,  and 
shall  keep  open  both  above  and  below  said 
flshway  an  unobstructed  channel  sufficient 
for  the  free  and  uninterrupted  passage  of 
fish:  Provided,  however,  that  nothing  here- 
in contained  shall  preclude  the  General  As* 
sembly  of  the  state  of  South  Oarolina  from 
requiring  the  location,  construction  and 
maintenance  on  said  dam  of  suitable  locks 
for  the  passage  of  boats  sufficient  for  the 
conmierce  of  the  river,  whenever  in  its  Judg- 
ment the  same  is  necessary. 

''Sec.  5.  That  in  the  event  the  city  council 
of  Augusta  shall  fail  or  refuse  to  consent  to 
the  decree  provided  for  In  section  1  of  this 
act,  or,  having  consented  thereto,  shall  there- 
after fail  or  refuse  to  obey  the  said  decree 
or  to  comply  with  the  provisions  of  this  act, 
the  Attorney  General  shall  have  the  right  to 
apply  to  the  Supreme  Court  in  the  said  case 
now  pending  for  the  relief  demanded  in  the 
petition,  or  such  other  relief  as  the  court 
shall  deem  to  be  proper:  Provided,  the  At- 
torney General,  In  the  event  the  city  council 
of  Augusta  shall  fall  or  refuse  to  comply 
with  the  provisions  of  the  decree  hereinbe- 
fore provided  for,  or  with  any  of  the  provi- 
sions of  this  act  whatsoever,  then  the  At- 
torney General  shall  in  his  discretion,  in- 
stitute such  action  or  proceeding  as  he  may 
deem  advisable  for  the  purpose  of  compell- 
ing compliance  with  the  intention  of  this 
act,  or  for  the  purpose  of  abating,  as  a  pub- 
lic nuisance,  so  much  of  said  dam  as  lies 
within   the  boundaries  of  South   Carolina. 

'*Sec.  6.  This  act  shall  take  effect  imme- 
diately upon  its  approval  by  the  Governor." 
And 

Whereas,  the  city  council  of  Augusta,  on 
the  6th  day  of  March,  1911,  did  adopt  the 
following  resolution: 

"Be  it  resolved  by  the  city  council  of  Au- 
gusta: 

"That  Mr.  C.  H.  Cohen,  dty  attorney,  and 
Messrs.  D.   S.  Henderson  and  William   H. 


Barrett,  all  attorneys  of  record  fpr  the  city 
council  of  Augusta  in  the  case  of  the  State 
of  South  Carolina  ex  relatione  J.  Fraser  Ly- 
on, Attorney  General,  v.  the  City  Council  of 
Augusta,  now  pending  in  the  Supreme  Court 
of  South  Carolina,  be,  and  they  are  hereby, 
authorized  and  directed  to  consent  to  the 
entering  of  a  decree  in  the  above  case,  in  ac- 
cordance with  the  provisions  of  the  act  of 
the  General  Assembly  of  the  state  of  South 
Carolina,  entitled  'An  act  relating  to  the 
action  pending  in  the  Supreme  Court  con- 
cerning the  dam  across  Savannah  river  be- 
ginning in  Edgefield  county,  and  in  relation 
to  the  maintenance  of  so  much  of  said  dam 
as  lies  in  the  waters  of  Savannah  river  from 
the  middle  thread  of  the  stream  to  the  South 
Carolina  shore,'  adopted  at  the  lOU  session 
of  such  General  Assembly,  and  duly  approv- 
ed by  the  Governor  of  South  Carolina. 

"Done  in  council,  this  6th  day  of  March, 
1911."    And 

Whereas,  it  has  been  made  to  appear  that 
the  city  council  of  Augusta  has  already  en- 
tered into  a  contract  for  the  construction  of 
the  said  fishway: 

Now,  therefore.  It  is  ordered,  adjudged, 
and  decreed  that  the  city  coiincil  of  Augusta 
be,  and  it  is  hereby,  ordered  to  construct  a 
fishway  in  said  dam  of  the  kind  and  in  the 
location  indicated  on  said  plan  approved  by 
the  Department  of  Fisheries  of  the  United 
States,  and  by  the  Attorney  General^  and 
now  of  file  In  the  office  of  the  Secretary  of 
State,  and  that  so  long  as  such  fishway  is 
maintained  as  thus  constructed,  this  will  be 
recognized  as  a  compliance  with  the  duties 
of  the  city  of  Augusta  as  to  the  maintenance 
of  said  fishway,  and  said  fishway  shall  be 
constructed  by  the  1st  day  of  May,  1911: 
Provided,  however,  that  if  the  work  of  con- 
structing said  fishway  be  prevented  by  bad 
weather  or  other  unavoidable  reasonable 
cause,  the  Attorney  General  Is  empowered 
to  extend  the  time  for  constructing  the  same. 

Both  parties  to  this  proceeding  have  leave 
at  the  foot  of  this  decree  to  apply  to  the 
court  for  such  other  or  further  relief  as  may 
be  proper  in  the  premises. 


(89  s.  c.  73) 
HOI/MDAT  V.  PEGRAM  et  al. 

(Supreme  Court  of  South   Carolina.     May 

23,  1911.) 

1.  LANDLoan  ANn  Tenant  (J  22*)— Lease- 
Existence. 

Letters  constituted  mere  negotiations  for  a 
lease,  and  not  a  completed  contract,  where  they 
provided  for  "making'*  and  "arranging"  the 
agreement  at  a  future  meeting. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §«  55-59 ;  Dec,  Dig.  §  22*] 

2,  Evidence  (f  419*)— TESTmoNT  ArFBonNo 
WRITING — ^Admissibility. 

Parol  evidence  is  admissible  to  show  that, 
as  part  consideration  for  a  lease,  in  writing, 
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Uit  silent  M  to  repairs,  the  lessor  agreed  to  re- 
pair. 

[Ed.  Note.— For  other  cases^  see  Evidence, 
Oent  Dig.  {  1820;   Dec  Dig.  S  419.*] 

8.  Landlord  and  Tbnant  (f  223*)— Oovs- 

JVANT    TO    RBPAIRt— BbBACH   BT    LANDLOBD— 

Rights  or  Tenant. 

A  tenant,  damaged  by  breach  of  the  land- 
lord's agreement  to  repair,  is  entitled  to  a  de- 
duction of  the  amount  of  such  damage  from  the 
rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Oent  Dig.  {f  885-803;  Dec.  Dig.  | 
223.*] 

4.  Landlord  and  Tenant  (f  231*>— Action 

TOB  RSNT— EYIDBNOB. 

In  an  action  for  rent,  letters  and  a  pro- 
posed contract  constituting  negotiations  for  an 
agreement  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  926-d34;  Dec.  Dig.  f 
231.*] 

6.  Pabtnbbbhip  (f  218*)— Dibbcted  Verdiot 

— Pabtnebship  OB  Individual  Obligation. 

It  was  improper  to  direct  a  verdict  against 

a  firm  for  rent,  where  the  evidence  was  admitted 

tending  to  show  merely  individual  liability  by 

one  of  the  partners. 
[Ed.  Note.— For  other  cases,  see  Partnership, 

Gent  Dig.  §{  426-428;   Dec  Dig.  i  218.*] 

Woods,  J.,  dissenting  In  part 

Appeal  from  Common  Pleas  Circuit  Coort 
of  Florence  County;   Tbos.  B.  Sease,  Judge. 

'To  be  officially  reported." 

Action  by  J.  W.  Holliday  against  Q.  H. 
Pegram  and  another,  partners  as  O.  H.  Peg- 
ram  &  Co.  Judgment  for  plaintiff,  and  de- 
fendants appeal.'  Reversed,  and  new  trial 
ordered. 

This  is  an  action,  to  recover  the  sum  of 
$860  for  the  rent  of  a  tobacco  warehouse. 

The  complaint  alleges  that,  at  the  times 
therein  mentioned,  the  defendants  G.  H.  Peg- 
ram  and  C.  W.  Payne  were  copartners  un- 
der the  firm  name  of  Pegram  &  Co.;  that 
about  the  23d  of  March,  1910,  the  plaintiff 
entered  into  an  agreement  with  the  defend- 
ants, by  the  terms  of  which,  they  were  to 
occupy  certain  property,  known  as  the  Dixie 
Warehouse,  for  the  season  of  1910,  and  to 
pay,  as  rent,  the  sum  of  $850  on  the  1st  of 
September,  1910;  that,  pursuant  to  said 
agreement,  the  defendants  entered  into  pos- 
session of  the  premises,  and  were  in  pos- 
session of  the  same,  at  the  time  this  action 
was  commenced.  The  defendants,  in  their 
answer  to  the  complaint,  admitted  the  al- 
legations of  partnership  between  the  defend- 
ants, but  denied  all   the  other  allegations. 

The  foUowing  letters  were  introduced  in 
evidence,  without  objection: 

"ETxhibit  A:  Kinston,  N.  C,  February  3, 
1910.  Mr.  Jos.  W.  Holliday,  Savage,  S.  C— 
Dear  Sir:  I  have  discussed  your  proposi- 
tion with  Mr.  Payne,  and  he  prefers,  as  I  do, 
to  rent  the  W.  H.  for  the  coming  season, 
with  option  to  buy,  October  1,  1910.  We 
will  give  you  $850  rent,  if  we  don't  buy,  but 
if  we  buy  the  W.  H.,  will  pay  |1,000  Octo- 
ber 1,  1910,  and  eight  per  cent.  Interest  on 


$6,000  from  date  of  contract  and  $1,000,  .with 
interest  at  8  %,  each  October  Ist  thereafter, 
until  the  $6,000  is  paid.  Please  write  me  as 
soon  as  convenient,  on  account  of  the  otli- 
er  proposition  I  have  under  consideration. 
Yours  truly,  Q.  H.  Pegpam." 

"Exhibit  B:  Savage,  S.  C,  March  10,  19ia 
Mr.  G.  H.  Pegram,  Kinston,  N.  O. — ^Dear 
Sir:  Referring  further  to  renting  you  my 
warehouse  in  Jilorence^  8,  C.,  for  the  coming 
tobacco  season,  will  say,  that  if  you  still 
care  for  it,  I  will  rent  it  to  you  for  eight 
hundred  and  fifty  dollars,  payable  on  tho 
first  day  of  September,  1910,  provided  you 
accept  same  promptly.  Tou  being  the  first 
to  see  about  it,  and  others  are  after  me  for 
it.  If  you  want  It,  we  can  arrange  the  rent 
agreement,  when  you  come  down  to  look  aft- 
er the  work.  I  am.  Yours  truly,  [Signed) 
Jos.  W.  Holliday." 

"Exhibit  C:  Kinston,  N.  0.,  March  20, 1910. 
Mr.  Jos.  W.  Holliday,  Savage,  S.  0. — ^Dear 
Sir:  We  will  take  your  warehouse  at  Flor- 
ence, S.  0.,  $850.00  rent,  for  the  coming  sea- 
son 1910.  You  can  send  me  copy  contract, 
will  arrange  rent  agreement,  when  come 
down.  Yours  truly,  [Signed]  Q.  H.  Pe- 
gram." 

''Exhibit  D:  Savage.  S.  C  8— 2a— 19ia 
Mr.  G.  H.  Pegram,  Kinston,  N.  C. — ^Dear 
Sir:  I  beg  to  acknowledge  yours  at  Mardi 
the  20th,  1910,  in  answer  to  mine  to  you,  of 
the  10th  of  March,  and  as  per  same,  consider 
it  a  bargain  or  trade  of  rent,  for  my  ware- 
house in  Florence,  S.  C,  for  the  coming  sea- 
son. We  can  arrange  the  agreanent  when 
you  come  down  to  begin  work,  out  In  ttie 
country.  Yours  truly,  [Signed]  Jos.  W. 
Holliday." 

"Exhibit  E:  Florence,  S.  C,  June  7,  19ia 
Mr.  J.  W.  Holliday,  Savage  S.  C. — ^Dear  Sir: 
If  you  can  make  it  convenient,  to  come  over 
to  Florence  this  week,  I  am  ready  to  make 
contract  for  your  warehouse.  If  you  can't 
come  this  week,  please  state  time  when  you 
can  come,  so  I  won't  be  out  of  the  city. 
Yours  truly,    [Signed]    Q.  H.  Pegram." 

"Exhibit  F:  Savage,  S.  C,  6—9—10.  Mr. 
G.  H.  Pegram,  Florence,  S.  C. — ^Dear  Sir: 
I  am  Just  in  receipt  of  yours  of  the  7th.  It 
will  be  so  that  I  can't  get  up  to  Florence 
this  week.  If  you  are  going  to  do  any  work, 
out  through  the  country,  in  working  this  sec- 
tion, call  by  and  we  can  fix  up  our  contract. 
If  you  are  not  coming  down  this  way,  I  will 
try  and  go  to  Florence,  one  day  before  long. 
Trusting,  though,  that  you  will  come  down, 
through  this  section,  I  am.  Yours  truly, 
[Signed]    Jos.  W.  Holliday." 

The  following  letters  and  proposed  con- 
tract were  offered  by  the  defendants,  but  his 
honor,  the  presiding  judge,  refused  to  allow 
them  to  be  introduced  in  evidence. 

"Florence,  S.  C,  July  20,  1910.  Mr.  J.  W. 
Holliday,  Savage,  S.  C. — Dear  Sir:  Mr.  G. 
H.  Pegram  is  not  quite  satisfied  with  the 
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coDtract,  for  lease  of  the  t>lxle  wafebonse, 
which  yon  sent  him.  He  would  like  to  have 
the  following  changes  made  in  the  contract: 
Ist  The  lease  shonid  be  for  the  term  of  one 
year  from  the  2(>th  day  of  March,  1910,  to 
the  20th  day  of  March,  1911.  ^  •  ^  2nd. 
An  agreement  on  yonr  part,  to  keep  the  roof 
in  good  repair,  so  far  as  is  practicable,  will 
be  satisfactory  to  Mr.  Pegram;  or  an  agree- 
ment giving  him  the  authority,  to  put  the 
roof  in  good  repair,  and  to  make  such  re- 
pairs, as  he  may  think  necessary,  at  your  ex- 
pense, will  be  equally  satisfactory.  ^  «  * 
8rd.  In  making  an  agreemeit  for  an  option 
to  renew  the  lease^  the  contract  should  state, 
that  in  case  of  renewal,  the  new  contract 
should  be  upon  the  same  terms  and  condi- 
tions, which  gorem  this  contract  ^  «  « 
Please  advise  us  at  your  earliest  convenience, 
in  regard  to  this  matter,  ana  if  our  sugges- 
tions are  acceptable  to  you,  we  will  draw  a 
contract  accordingly,  and  will  have  it  signed 
by  Mr.  Pegram,  and  forwarded  to  you  for 
your  signature.  Xours  very  truly,  [Signed] 
R.  B.  Whiting." 

"Savage^  8.  G  7— •21— 10.  Messrs.  G.  H. 
Pegram  ft  Oo.,  Florence^  S.  O. — Gentlemen: 
I  am  in  receipt  of  yours  of  the  18th,  and  am 
very  much  surprised  and  very  sorry,  to  hear 
the  roof  is  as  you  write.  I  did  not  make 
any  bargain  or  offer  with  Mr.  Lundy  to  do 
the  work.  He  mentioned  it  to  me,  in  the 
warehouse,  and  I  asked  him  to  look  at,  and 
examine  it,  and  see  what  he  would  do  it  for, 
and  write  me,  as  I  stated  in  Mr.  Ragsdale's 
office,  where,  in  talking  over  it,  I  left  it  to 
you,  to  have  done,  and  I  was  to  i>ay  you  for 
it  As  yet,  I  have  no  help,  and  it  is  very 
bad  for  me,  to  get  away  from  here,  and  as 
per  our  understanding,  it  seems  yon  could 
have  the  leaks  stopped,  Just  as  well  as  I 
could.  And  if  the  shingles  are  as  you  state, 
there  is  a  roof  paint  that  will  stop  leaks; 
even.  If  it  is  put  on  a  wire  gauze  it  won't 
leak;  so,  see  if  it  is  kept  by  any  of  the 
stores  there,  and  use  that  on  the  leak  to 
stop  them,  in  place  of  taking  off  the  shingles. 
I  will  pay  for  it  and  the  putting  on.  Trust- 
ing the  paint  will  stop  the  leaks,  and  you  can 
get  it  and  will  have  it  attended  to  at  once, 
and  from  time  to  time  as  needs  be.  I  would 
suggest  that  you  mark  the  leaks,  and  then 
get  some  one  that  understands  putting  on 
paint  (a  regular  painter)  to  do  it  Look  into 
this,  and  let  me  hear  from  .  you  about  it 
Hoping  it  wni  do  all  right  I  am,  Yours 
truly,    [Signed]    Joseph  W.  Holllday." 

««Savage,  S.  C,  S— 29— 10.  Messrs.  G.  H. 
Pegram  ft  Co.,  Florence,  S.  C. — Gentlemen: 
Toar  rent  to  me  of  eight  hundred  and  fifty 
dollars,  for  the  warehouse  will  be  due  on  the 
first  day  of  September,  1910;  please  send  me 
your  check  «f or  same  on  that  date,  less  what 
you  have  paid  out,  on  repairing  building, 
and  for  the  amounts;  fiend  me  receipted, 
itemized  bills  from  the  parties,  who  did  the 
work  for  you,  and  from  whom  you  got  the 
material.    Trusting  you  will  be  prompt  in 
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this,  I  am,  Touts  truly,    [Signed]    Jos.  W. 
Holllday.** 

''Savage,  S.  O,  July  14,  19ia  Mr.  J.  ^9. 
Ragsdale,  Florence,  S.  C— Dear  Sir:  As  per 
mutual  understanding  between  Mr.  Pegram, 
Mr.  Whiting  and  myself,  I  enclose  an  agree- 
ment for  rent  of  warehouse  property,  for* 
1910,  which  covers  all  points,  as  per  our  dis- 
cussion in  your  office.  I  have  signed  same, 
in  the  presence  of  a  witness,  and  you  can 
have  Mr.  Pegram  to  sign  them,  keeping  one- 
and  returning  one  to  me.  I  am,  Yours  truly, 
[Signed]    Jos.  W.  HoUiday.** 


4t 


State  of  South  Carolina,  Ck)unty  of  Florence. 

"This  agreement  made  about  the  20th  day 
of  March,  1910  between  Jos.  W.  HoUiday, 
lessor,  and  G.  H.  Pegram  and  0.  W.  Payne, 
constituting  the  firm  of  G.  H.  Pegram  &  Co., 
lessees.  The  said  Jos.  W.  Holliday,  does^ 
hereby  rent  to  the  said  G.  H.  Pegram  &  Co., 
hlB  lot  from  the  first  day  of  January,  1910,. 
to  the  31st  day  of  December,  1910,  for  eight 
hundred  and  fifty  dollars,  payable  on  the 
first  day  of  September,  1910.  ♦  ♦  •  The 
said  G.  H.  Pegram,  ft  Co.  have  rented  from 
the  said  J.  W.  Holliday,  his  lot  known  as  the- 
Dixie  Tobacco  Warehouse  lot,  for  which  the- 
said  G.  H.  Pegram  ft  Co.  are  to  pay  to  the 
said  Jos.  W.  Holliday,  eight  hundred  and  fifty 
dollars,  on  the  first  day  of  September,  1910 
*  *  *  And  it  is  understood  by  and  be- 
twe^i  the  said  parties,  that  as  there  are^ 
some  leaks  in  the  roof  of  the  warehouse^, 
which  the  said  G.  H.  Pegram  &  Co.  agree  to 
have  patched,  from  time  to  time,  by  putting 
on  a  good  shingle  or  shingles,  in  the  place  of 
the  defective  one  or  ones,  or  shingles  that 
may  be  off  of  said  roof,  to  stop  said  leaks, 
which  they  are  to  keep  an  itemized  account 
of  the  cost  of  c^aid  work,  rendering  same  to- 
the  said  Holliday,  which  he  is  to  pay  them 
for.  And  the  said  Jos.  W.  Holliday  further 
agrees,  that  if  he  does  not  dispose  of  the  said 
property,  by  the  first  day  of  February,  1911, 
he  will  give  the  said  G.  H.  Pegram  ft  Co.  the 
preference  of  renting  said  property  again,  for 
1911,  provided  they  want  it,  and  will  notify 
me,  so  I  will  get  said  notice  by  the  10th  da^ 
of  February,  1911,  and  we  enter,  at  once,  into* 
an  agreement  which  is  mutually  satisfactory 
to  both  parties.  Witness  our  hands  and  seals 
this  the  14th  day  of  July,  1910. 

"[Signed]  J.  W.  Holliday.    [I^  S.] 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence Of  R.  S.  Altman,  witness  as  to  J.  W. 
Holliday*s  signature." 

At  the  close  of  the  testimony  his  honor,  the- 
circuit  judge,  directed  a  verdict  In  favor  of" 
the  plaintiff  for  $850,  with  interest  from  the 
1st  of  September,  1910,  and  the  defendants 
appealed. 

J.  W.  Ragsdale,  for  appellants.    Willcoz  ft- 
Willcox,  for  respondent 

GARY,  A  J.    The  plaintiff  contends  that. 
,  the  letters  "B,"  **C,"  and  "D,"  show  a  com- ' 
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plete  contract  between  him  and  the  defend- 
ants, and  that  the  verdict  was  properly  di- 
rected. On  the  other  hand,  the  defendants 
contend  that  the  letters  merely  show  nego- 
tiations for  an  agreement  which  was  not  to 
be  binding  npon  the  parties,  until  it  was  for- 
mally executed;  also  that  G.  H.  Pegram, 
alone,  rented  the  house  In  his  individual  ca- 
pacity. 

[1  ]  The  first  question  that  will  be  considered 
la  whether  the  letters  which  were  introduced 
without  objection  make  out  a  complete  con- 
tract The  letters  "B,"  "C,"  and  "D"  must 
be  considered  in  connection  with  the  letters 
"A,"  "E."  and  "F,"  as  they  were  introduced 
without  objection. 

**A  valid  contract  may  doubtless  be  made 
by  correspondence,  but  care  should  always  be 
taken  not  to  construe  as  an  agreement  let- 
ters which  the  parties  intended  only  as  a  pre- 
liminary negotiation.  The  question  in  such 
cases  always  is.  Did  they  mean  to  contract 
by  their  correspondence,  or  were  they  only 
settling  the  terms  of  an  agreement  into  which 
they  proposed  to  enter  after  all  its  particu- 
lars were  adjusted,  which  was  then  to  be  for- 
mally drawn  up  and  by  which  alone  they  de- 
signed to  be  bound?*'  Lyman  v.  Robinson,  14 
Allen  (Mass.)  242. 

''Courts,  in  the  construction  of  contracts, 
look  to  the  language  employed,  the  subject- 
matter,  and  the  surrounding  circumstances. 
They  are  never  shut  out  from  the  same  light 
which  the  parties  enjoyed  when  the  contract 
was  executed,  and  in  that  view  they  are  en- 
titled to  place  themselves  in  the  same  situa- 
tion as  the  parties  who  made  the  contract, 
so  as  to  view  the  circumstances  as  they  view- 
ed them,  and  so  to  Judge  of  the  meaning  of 
the  words,  and  of  the  correct  application  of 
the  language  to  the  things  described."  Nash 
V.  Towne,  6  Wall.  689,  18  Ij.  Ed.  627. 

"Where  there  is  a  doubt  as  to  the  proper 
meaning  of  a  contract,  the  court  may  receive 
evidence  of  the  practical  construction  which 
the  parties  themselves  have  placed  on  it,  as 
indicated  by  their  acts  under  it,  for  it  Is  a 
canon  In  the  interpretation  of  contracts  that 
the  practice  of  the  parties  under  them  may 
furnish  a  solid  basis  on  which  their  construe^ 
tion  may  rest,  inasmuch  as  the  subsequent 
acts  of  the  parties,  in  executing  a  contract, 
may  reflect  their  intention  in  making  it"  21 
A.  &  E.  Enc.  of  Law,  1115. 

*'It  is  unquestionably  the  duty  of  the  court, 
in  construing  a  written  instrument,  to  Inter- 
pret its  language,  and  it  may  also  state  the 
effect  thereof,  where  it  is  susceptible  of  but 
one  inference;  but  where  the  inference  to 
be  drawn  from  the  facts  stated  in  the  instru- 
ment is  in  dispute,  and  such  facts  susceptible 
of  more  than  one  inference,  then  the  ques- 
tion must  be  determined  by  the  Jury,  especial- 
ly when  the  Inference  to  be  drawn  is  de- 
pendent upon  other  facts  in  the  case."  Glo- 
ver V.  Gasque,  67  S.  G.  34,  45  S.  E.  119. 

"Doubtless  the  general  rule  is  that  It  Is 
<9ie  province  of  the  court  to  construe  writ- 


ten instruments;  but  It  Is  equally  well  set- 
tled that,  where  the  effect  of  the  instrument 
depends,  not  merely  on  its  construction  and 
meaning,  but  upon  collateral  facts  and  ex- 
trinsic circumstances,  the  inference  of  fact 
to  be  drawn  from  the  paper  must  be  left  to 
the  Jury."  West  v.  Smith,  101  U.  S.  263,  25 
L.  Ed.  809. 

"Where  the  parties  to  a  contract  have  giv- 
en it  a  particular  construction,  such  construc- 
tion will  generally  be  adopted  by  the  court 
in  giving  effect  to  its  provisions.  And  the 
subsequent  acts  of  the  parties,  iOiowing  the 
construction  they  have  put  upon  the  agree- 
ment themselves,  are  to  be  looked  to  by  the 
court,  and  in  some  cases  may  be  controlling." 
9  Cyc.  588,  689. 

"The  construction  of  a  contract  is  a  ques- 
tion for  the  court,  if  the  terms  of  the  con- 
tract and  the  extrinsic  facts  which  may  af- 
fect construction  are  free  from  dispute.  This 
rule  applies  where  the  contract  consists  of 
several  writings,  as  where  it  consists  of  let- 
ters exchanged  between  the  parties.  •  •  ^ 
If  the  terms  of  the  contract  are  in  dispute, 
or  it  is  possible  to  draw  more  than  one  in- 
ference from  the  estal^shed  facts  which  are 
relied  on  to  show  the  intention  of  the  parties, 
the  Jury  must  determine  such  facts,  or  de- 
cide which  of  such  inferences  is  the  correct 
one  The  court  should,  in  such  cases,  submit 
the  question  of  fact  to  the  Jury,  under  prop- 
er alternative  instructions,  as  to  the  con- 
struction to  be  given  in  the  event  of  each  pos- 
sible finding  of  fact  by  the  Jury."  2  Page  on 
Contracts,  $  1129. 

"It  is  a  well-settled  principle  that  when  the 
construction  to  be  given  a  contract  is  render- 
ed doubtful  by  the  language  thereof,  the  in- 
terpretation of  the  contract,  by  the  parties 
themselves,  is  entitled  to  great  weight"  Wil- 
liamson V.  Association,  54  S.  0.  682,  32  S. 
E.  766,  71  Am.  St  Rep.  822. 

In  letter  "B"  the  plahitiff  says:  "If  you 
want  it  we  can  arrange  the  rent  agreement 
when  you  come  down  to  look  after  the  work." 
In  letter  "C"  the  defendant  G.  H.  Pegram 
says:  "You  can  send  me  €X>py  contract; 
will  arrange  rent  agreement  when  come 
down."  In  letter  "D"  the  plaintiff  says: 
"We  can  arrange  the  agreement  when  you 
come  down  to  begin  work  in  the  country." 
In  letter  "E"  the  def^dant  says,  **I  am  ready 
to  make  contract  for  your  warehouse,"  and 
in  letter  "F"  the  plainUff  says,  "Call  by,  and 
we  can  fix  up  our  contract."  It  will  also  be 
observed  that  the  other  letters  do  not  men- 
tion all  the  provisions  of  the  contemplated 
agreement  set  out  in  letter  "A."  The  forego- 
ing authorities  show  the  court  erred  in  ruling 
that  the  said  letters  made  a  complete  con- 
tract 

[21  But  even  if  tiie  said  letters  showed  that 
the  contract  was  complete  without  further 
action  on  the  part  of  the  plaintiff  and  the  de- 
fendants, it  would  not  follow  that  the  pre- 
siding Judge  was  right  in  directing  a  verdict 
When  the  defendants  offered  testimony  tend- 
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ing  to  Bbow  that  there  was  an  agreement  as 
to  repairs,  the  plaintiff's  attorneys  objected 
to  the  introduction  of  snch  testimony,  where- 
upon the  defendants*  attorney  thus  stated 
the  object  of  the  testimony^:  "I  want  to  show 
that,  according  to  the  terms  of  the  agreement 
entered  into  between  Mr.  Holliday  and  Mr. 
Pegram,  and  the  subsequent  agreement  be- 
tween Mr.  Holliday  and  Mr.  Pegram,  of  Peg- 
ram  &  Co.,  that  Mr.  Holliday  agreed  to  have 
this  work  done."  ^nie  following  then  took 
place:  '*The  Court:  Yon  do  not  plead  it  in 
your  answer.  Mr.  Ragsdale:  How  could  I 
set  up  a  counterclaim  under  the  law  of  this 
ease?  Mr.  WiUcox:  He  could  sue  us  in  an 
Independent  action.     (Objection  sustained.)" 

[3]  If  there  is  a  lease  in  writing,  which 
makes  no  reference  to  repairs,  the  lessee  is 
not  precluded  from  introducing  parol  testi- 
mony to  show  that,  as  a  part  of  the  consid- 
eration of  the  agreement  to  pay  rent,  the 
lessor  promised  to  make  repairs.  And,  if  it 
appears  that  the  lestee  suffered  damage  by 
reason  of  the  lessor's  failure  to  make  the 
repairs,  he  would  not  be  allowed  to  recover 
the  whole  amount  mentioned  as  rent,  but 
only  that  amount,  after  deducting  such  dam- 
ages as  the  lessee  may  have  sustained  by 
reason  of  the  lessor's  failure  to  make  the 
repairs.  WUllams  r.  Salmond,  70  S.  a  459, 
61  S.  E.  m 

[4]  The  foregoing  authorities  also  show 
that  the  presiding  judge  erred  in  his  ruling 
that  the  letters  and  proposed  contract,  which 
he  refused  to  allow  the  defendants  to  in* 
troduce,  were  not  admissible  in  evidence. 

[6]  The  next  question  that  will  be  consid- 
ered, is  whether  there  was  error  in  directing 
a  verdict,  on  the  ground  that  there  was  testi- 
mony tending  to  show  that  G.  H.  Pegram 
alone  rented  ihe  warehouse,  in  bis  individual 
capacity.  His  honor  allowed  defendants  to 
introduce  testimony  to  that  effect  He  did 
not  change  his  ruling,  or  strike  out  such  tes- 
timony. Therefore,  in  determining  whether 
there  was  error  in  directing  a  verdict,  the 
testimony  which  he  ruled  to  be  competent 
must  be  taken  into  consideration.  As  the 
defendants  denied  the  allegation  that  the  de* 
fendants,  as  partners,  entered  Into  the  con- 
tract, and  there  was  testimony  toiding  to 
show  that  G.  H.  Pegram  al<»ie  entered  into 
the  contract,  In  his  individual  right,  the 
presiding  judge  erred  in  withdrawing  such 
fact  from  the  consideration  of  the  jury  by 
directing  a  verdict 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  triaL 

JONES,  O.  J.t  and  HYDRIOK,  J.,  concur. 

WOODS,  J.  I  concur  in  the  conclusion 
that  there  should  be  a  new  trial  in  this  case, 
on  the  ground  that  the  defendants  should 


have  credit  for  the  repairs  made  on  the  ware- 
house. But  I  am  unable  to  assent  to  the 
views  expressed  by  Mr.  Justice  GARY  on  the 
other  points.  The  letter  of  the  plaintiff  of 
March  23,  1910,  to  G.  H.  Pegram,  in  answer 
to  a  letter  agreejng  to  pay  $850  rent,  stated 
that  the  plaintiff  considered  the  warehouse 
rented  for  the  coming  tobacco  season.  Not 
only  was  there  no  dissent  or  objection  on  the 
part  of  the  defendants  to  the  statement  of 
this  letter,  but  both  the  defendants,  in  the 
face  of  it,  entered  into  possession  of  the 
warehouse  and  used  it  for  the  tobacco  sea- 
son. The  correspondence  eOiows  that,  besides 
the  allowance  for  repairs,  the  only  other 
claim  made  by  the  defendants  was  that  they 
should  have  a  right  to  a  renewal  of  the  rent 
contract  The  right  of  renewal,  if  establish- 
ed, could  not  affect  the  right  of  the  plaintiff 
to  recover  the  rent  when  it  fell  due. 


(90  8.  C.  186) 

DU  BOSE  V.  KELL  et  al. 

(Supreme  Court  of  South  Carolina.     May 

23,  1911.) 

1.  Trusts  d  72*>— Bisultino  Trusts— Evi- 
dence. 

A  husband  purchased  land,  mortgaged  to 
his  wife,  for  a  payment  in  cash,  and  an  assump- 
tion of  liability  for  the  payment  of  an  un- 
designated mortgage  debt.  There  was  no  evi- 
dence that  any  money  of  the  wife  was  used  in 
the  purchase  of  the  land.  Held  not  to  establish 
a  resulting  trust,  for  the  assumption  by  the 
husband  or  the  payment  of  the  mortgaire  could 
only  create  liability  against  him  for  the  pay- 
ment to  the  wife  of  the  mortgage. 

[Ed.  Note,— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  72.*] 

2.   MORTQAQES   (|  06*)— RENEWAL. 

The  mere  recording  in  a  deed  record  book 
of  a  deed  reciting  that  the  grantee  is  to  satisfy 
a  balance  to  an  unstated  amount  due  to  an 
undesignated  person  on  an  unidentified  mortgage 
is  not  a  compliance  with  Civ.  Code  lOOS,  § 
2449,  requiring  that  some  written  acknowledg- 
ment of  the  debt  secured  thereby  must  be  re- 
corded on  the  record  of  the  mortgage  in  order 
that  the  same  shall  constitute  a  lien  on  any 
real  estate  after  the  lapse  of  20  yeacs  from  the 
creation  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  96.»] 

3.  Judgment  (§  S76*>«Lapsb  of  Tim»— Pre- 
sumption OP  PATMtNT. 

Where  more  than  20  years  have  elapsed 
since  the  rendition  of  a  judgment  for  the  pay- 
ment of  a  legacy,  a  presumption  that  the  judg- 
ment has  been  paid  arises. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  1648-1652 ;   Dec.  Dig.  §  876.*] 

4.  Estoppel   (§   28*)— Estoppel   by   Deed- 
Persons  Bound. 

One  claiming  title  as  beir  of  a  deceased  an- 
cestor, who  in  her  lifetime  conveyed  the  land 
by  warranty  deed  to  a  third  person,  is  estopped 
from  setting  up  title,  whether  the  ancestor  had 
title  at  the  time  of  the  conveyance  or  subse- 
quently acquired  title. 

[Ed.    Note.— For    other   cases,    see   Estoppel, 
Cent.  Dig.  §  68 :   Dec.  Dig.  §  28.*] 

5.  Deeds  (§  68*)— "Mental  Capaoitt." 

To  render  a  deed  void  on  the  ground  of 
the  grantor's  mental  inoapadty,  it  must  appear 
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here  In  controversy  which  the  defendants 
E)unlce  R.  Cloud  and  Susan  A.  Boylston  may 
have  at  any  time  possessed  has  passed  by 
conveyance  to  the  other  defendants  In  this 
action. 

"Coming  now  to  the  report  of  the  referee 
upon  the  equitable  Issues  In  the  case  and 
considering  first  the  questions  sought  to  be 
made  by  the  plaintiff's  fifth  exception,  It  ap- 
pears clearly  that  this  exception  raises  pure- 
ly a  question  of  legal  title  which  depends  up- 
on the  proper  construction  of  the  wills  of 
Jane  Hemphill  and  Mary  Hemphll],  and  per- 
haps also  upon  the  question  of  fact  as  to 
who  were  the  heirs  at  law  of  Mary  Hemp- 
hill at  the  time  of  her  death  or  at  the  time 
of  Susan  C  KelPs  death,  and  that  such 
question  of  title  can  only  be  tried  upon  the 
hearing  of  the  legal  Issues  in  this  case.  As 
no  waiver  has  been  made  of  the  right  to  trial 
by  Jury  of  this  Issue,  the  same  must  be  left 
for  determination  upon  the  trial  of  the  legal 
issues  in  this  case. 

"As  to  the  first  four  exceptions  by  the 
plaintiff,  these  do  raise  equitable  questions 
which  are  now  to  be  determined. 

[1  ]  "The  referee  does  find  that  B.  E.  Kell, 
Sr.,  'took  up*  the  mortgage  which  was  given 
by  J.  H.  McMurray  to  Susan  C.  Kell  for  the 
purchase  price  of  the  Fishing  Creek  Place. 
What  meaning  was  Intended  by  the  referee 
in  using  the  expression  above  quoted  is  not 
altogether  clear,  but  If  there  was  any  such 
finding  as  tbat  B.  E.  Kell,  Sr.,  had  paid  the 
mortgage  to  Susan  C.  Kell,  there  is  nothing  in 
the  testimony  of  J.  R  McMurray  to  warrant 
such  finding  nor  has  attention  been  called  to 
any  other  evidence  to  sustain  the  same.  In- 
deed, an  examination  of  the  context  of  the  ref- 
eree's report  leads  to  the  inference  that  he 
did  not  Intend  to  make  any  such  finding  as 
that  B.  E.  Kell,  Sr.,  had  paid  the  mortgage 
debt  of  J.  H.  McMurray  to  Susan  0.  Kell. 
While  not  so  finding  in  express  terms,  per- 
haps, the  referee  does  in  effect  find  that  B. 

B.  Kell,  Sr^  did  agree  with  J.  H.  McMurray 
to  pay  the  purchase-money  mortgage  due  by 
the  latter  to  Susan  O.  Kell. 

"There  is  nothing  in  the  evidence  to  show 
error  In  the  finding  by  the  referee  of  which 
complaint  is  made  by  the  fourth  exception. 
The  evidence  showed  merely  a  purchase  of 
this  land  by  B.  E.  Kell,  Sr.,  from  J.  H.  Mc- 
Murray, a  payment  by  him  of  part  of  the 
purchase  money  in  cash  and  an  assumption 
of  liability  for  the  payment  of  a  certain  un- 
designated mortgage  debt  against  the  said 
land  conveyed  to  him.  There  is  no  evidence 
whatever  that  any  money  belonging  to  Susan 

C.  Kell  was  used  in  the  purchase  of  this 
land  or  applied  in  the  payment  of  the  pur- 
chase money  thereof;  but  the  evidence  was 
simply  of  an  assumption  by  the  said  B.  E. 
Kell  of  responsibility  for  the  payment  of  an 
unidentified  mortgage  debt  upon  the  same, 
lif  it  be  assumed  tbat  the  mortgage  debt  re- 
ferred to  was  that  owing  to  Susan  C.  Kell, 
this  would  only  amount  to  an  acknowledg- 


ment of  liability  for  the  pajrment  of  any 
balance  that  might  be  due  thereon,  but  would' 
not  constitute  a  using  of  the  money  of  Su- 
san C.  Kell  in  the  purchase  of  the  land. 
Under  such  circumstances,  there  is  nothings 
upon  which  a  resulting  trust  can  be  based, 
as  even  the  assuming  of  the  payment  of  a 
mortgage  debt  due  to  the  wife  of  the  grantee 
could  not  operate  to  raise  a  resulting  trust 
in  the  land,  but  could  occasion  merely  a  lia- 
bility by  B.  E.  Kell,  Sr.,  for  the  payment 
to  her  of  the  mortgage  debt  See  Rogers  v. 
Rogers,  52  S.  O.  388,  29  S.  E.  812,  and  au- 
thorities there  cited. 

[2]  "There  was  no  error  in  the  holding  by 
the  referee,  of  which  complaint  Is  made  by 
the  second  exception,  and  no  error  in  the  fall- 
ing to  hold  that  the  acceptance  by  B.  E.  Kell 
of  the  deed  from  J.  H.  McMurray,  containing 
the  recital  that  said  Kell  should  'satisfy  a  bal- 
ance of  a  mortgage  covering  the  premises'^ 
conveyed,  and  the  recording  of  such  deed 
was  a  sufBcient  compliance  with  the  require- 
ments of  section  2449  of  the  Civil  Code  of 
1902.  The  mere  recording  in  a  deed  record 
book  of  a  deed  containing  simply  a  recital 
that  the  grantee  Is  to  satisfy  a  balance  to 
an  unstated  amount  due  to  an  undesignated 
person  upon  an  unidentified  mortgage  not 
even  stated  to  be  owing  by  the  grantor  in 
the  deed  would  seem  to  come  very  far  short 
of  being  a  compliance  with  the  statutory 
requirement  that  some  written  acknowledg- 
ment of  the  debt  secured  thereby  must  be- 
'recorded  upon  the  record  of  such  mortgage* 
in  order  that  the  same  shall  constitute  a 
lien  upon  any  real  estate  'after  the  lapse  of 
twenty  years  from  the  date  of  the  creation, 
of  the  same.'  For  these  reasons,  therefore, 
the  first  four  exceptions  by  the  plaintiff' 
must  be  overruled. 

[3]  "There  was,  however,  error  by  the  ref- 
eree, as  complained  in  the  sixth  exception, 
in   failing   to   find   and   conclude   that   the- 
judgment  or  decree  for  the  payment  of  the- 
legacy  aforesaid  against  the  estate  of  Mary 
Hemphill  in  favor  of  the  said  Susan  C.  KeU 
was  and  is  presumed  to  be  paid  from  lapse- 
of  time  and  barred  by  the  statute  of  limita- 
tions.   More  than  20  years  had  elapsed  since- 
the   rendition   of  this  Judgment  or  decree, 
and,  if  not  barred,  it  must  certainly  be  pre- 
sumed paid  after  that  lapse  of  time. 

"But  there  was  no  error  in  the  failure  by 
the  referee  to  make  any  finding  as  to  wheth- 
er or  not  the   title  to  the  Fishing  Creek 
Place  and  the  Parish  Place  had  reverted  to 
the  heirs  of  Mary  Hemphill,  as  that  is  a 
question  of  law  for  determination  upon  the- 
trial  of  the  legal  issues  In  this  case.    It  may 
be  remarked,  however,  that  If  the  reversion 
of  these  lands,  after  the  death  of  Susan  C* 
Kell  without  issue,  was  in  Mary  Hemphill' 
and  was  undevised  under  her  wiU,  the  same- 
would  have  descended  to  Susan  C.  Kell,  who 
was  the  sole  heir  of  Mary  Hemphill  at  the 
time  of  her  death,  according  to  concessions 
as  to  this  fact  made  at  the  hearing.     Ab- 
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already  stated,  however,  these  are  legal  is* 
sues  of  title  for  adjudication  upon  the  trial 
herein  upon  the  law  side  of  the  court,  and 
no  opinion  can  now  be  properly  expressed 
thereupon.  As  to  the  matter  referred  to  in 
the  seventh  exception,  it  is  considSred  that 
the  question  as  to  who  was  in  the  actual 
possession  of  the  Fishing  CreeiL  Place  and 
the  Parish  Place  at  the  time  of  the  com- 
mencement of  this  action  is  immaterial  to 
the  determination  of  any  equitable  issue 
herein.  As  to  whether  it  la  material  upon 
the  trial  of  any  issue  as  to  the  legal  title  is 
a  question  for  the  court  before  which  that 
question  may  arise. 

[4]  **Comiug  now  to  the  errors  alleged  in 
the  conclusions  as  to  matter  of  law  set  out 
in  the  eighth  exception,  there  can  be  no 
doubt  that  the  referee  was  right  in  holding 
that,  In  80  far  as  the  plaintiff  is  seeking  to 
set  up  any  title  to  the  Fishing  Creek  Place 
through  and  under  Susan  G.  Kell,  the  plain- 
tiff is  estopped  by  the  warranty  in  the  deed 
from  Susan  C.  Kell  to  J.  H.  Mc^urray,  of 
date  November  20,  1880,  from  setting  up  any 
title  in  herself  to  the  Fishing  Creek  Place 
claimed  to  have  been  derived  by  her  as  heir 
of  Susan  C.  Kell,  whether  such  title  was 
held  by  Susan  C  Kell  at  the  date  of  the  ex- 
ecution of  the  deed  or  subsequently  acquired. 
This  will  not,  of  course,  prevent  the  plain- 
tiff from  establishing  at  the  trial  of  the  le- 
gal issues  herein  any  Independent  title  which 
she  may  have  to  said  land,  not  derived 
through  Susan  G.  Kell  subsequent  to  the 
execution  of  said  deed.  As  to  the  remain- 
ing questions  made  by  this  exception,  they 
are  concluded  by  what  has  been  said  in  dis- 
posing of  plaintiff's  fourth  exception. 

'*As  it  has  already  been  held  that  the 
claim  of  Susan  G.  Kell  against  the  estate 
of  Mary  Hemphill,  on  account  of  the  legacy 
referred  to  in  the  ninth  exception,  the  same 
being  the  claim  established  by  the  decree 
already  mentioned,  was  barred  by  the  stat- 
ute of  limitations  and  stale  by  lapse  of  time, 
it  follows  that  this  exception  cannot  be  sus* 
tained. 

•*Wlth  reference  to  the  eleventh  and  twelfth 
exceptions,  it  is  sufficient  to  say  that  it  is 
shown  by  the  evidence  and  conceded  by  the 
plaintiff  that  the  defendants  (excepting  Eu- 
nice R.  Cloud  and  Susan  A.  Boylston)  are 
the  owners  of  a  two-thirds  interest  in  the 
Fishing  Creek  and  the  Parish  Places,  and 
they  are  therefore  entitled  to  two-thirds  the 
rents  thereof.  In  the  tenth  paragraph  of 
the  complaint  the  plaintiff  avers  that  a  two- 
thirds  interest  in  the  Parish  Place  is  the  de- 
fendants' (other  than  Susan  A.  Boylston  and 
Eunice  R.  Cloud),  and  in  the  eleventh  para- 
graph she  alleges  that  the  defendants  Susan 
A.  Boylston  and  Eunice  R.  Cloud  are  the 
owners  of  a  two-thirds  interest  in  the  Fish- 
ing Creek  Place,  which  interest  the  evidence 
shows  has  been  conveyed  by  Susan  A.  Boyls- 
ton and  Eunice  R.  Cloud  to  their  codefend- 
MXktB  herehL    It  thus  appears  that  the  plain- 


tiff claims  only  a  one-third  interest  in  each 
of  these  two  places  and  in  the  rents  and 
profits  of  the  same,  and,  as  has  already  been 
held,  the  question  as  to  whether  the  plain- 
tiff owns  such  one-third  Interest  is  a  legal 
issue  for  determination  on  trial  by  Jury. 
The  conclusion  of  the  referee,  therefore,  in 
so  far  as  concerns  the  title  to  this  remain- 
ing undivided  one-third  interest  in  these  two 
tracts  of  land  and  as  to  the  accountability 
of  plaintiff  for  the  rents  and  profits  of  such 
one-third  interest,  being  dependent  upon  the 
issue  as  to  the  legal  title  to  the  said  one- 
third  interest,  cannot  be  sustained  for  the 
reason  that  this  question  of  title,  being  a 
l^al  issue,  is  triable  by  the  court  on  its  law 
side,  and  not  by  the  referee  under  a  submis- 
sion of  the  equitable  issues.  So  far,  there- 
fore, as  the  referee  undertakes  to  determine 
that  the  title  to  anything  more  than  a  two- 
thirds  interest  In  the  Fishing  Greek  and 
Parish  Places  is  in  the  defendants  (the  Kells) 
and  so  far  as  the  referee  undertakes  to  ad- 
Judge  that  the  plaintiff  is  accountable  to  the 
defendants  (the  Kells)'  for  any  more  than  the 
two-thirds  part  of  the  rents  and  profits  of 
said  two  places  received  by  plaintiff,  the 
conclusions  of  the  referee  are  overruled; 
the  question  as  to  the  legal  title  of  the  plain- 
tiff to  a  one  undivided  third  interest  in  said 
two  tracts  and  as  to  her  consequent  legal  ti- 
tle to  and  ownership  of  one  undivided  third 
Interest  in  the  rents  and  profits  thereof,  since 
the  death  of  the  said  Susan  C.  Kell,  being 
reserved  for  determination  by  the  court  up- 
on the  trial  of  the  legal  issues  herein. 

'The  remaining  questions  presented  by  the 
tenth  and  thirteenth  to  the  twentieth  excep- 
tions, inclusive,  embrace  the  chief  issues  in 
this  case  and  those  to  which  almost  the  en- 
tire argument  at  the  hearing  was  directed. 

"These  exceptions  raise  substantially  three 
questions,  that  is  to  say: 

"(1)  Whether  there  was  error  by  the  ref- 
eree in  the  finding  and  conclusion  that  on 
the  27th  day  of  October,  1902,  the  said  Susan 
C.  Kell  was  mentally  competent  to  under- 
stand and  did  comprehend  the  nature,  force, 
and  tf  ect  of  her  act  in  signing  the  deed,  dat- 
ed on  that  day,  conveying  to  Dr.  B.  E.  Kell 
the  Home  Place,  the  Rocky  Creek  Place,  and 
the  Parish  Place,  and  that  said  deed  was 
duly  executed  and  is  a  valid  deed  vesting  the 
fee-simple  title  to  the  said  lands  in  the  gran- 
tee therein  named. 

"(2)  Whether  there  was  error  by  the  ref- 
eree in  the  finding  and  conclusion  that  said 
deed  was  voluntarily,  willingly,  and  freely 
executed  by  the  said  grantor,  Susan  0.  Kell, 
and  was  not  procured  or  induced  by  any  un- 
due influence,  fraud,  cunning,  duress,  or 
artifice,  and  that  there  were  no  circumstanc- 
es attending  or  surrounding  its  execution  to 
raise  a  presumption  of  fraud  or  undue  influ- 
ence; and  that  said  deed  is  therefore  valid. 

"(3)  Whether  there  was  error  by  the  ref- 
eree in  the  finding  and  conclusion  that  any 
presumption   of   fraud   or   undue  influence 
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raised  by  tbe  relatlonsliip  existing  between 
the  grantor  and  grantee  of  this  deed  has  been 
rebutted  by  the  evidence,  and  that  the  said 
deed  was  supported  by  a  good  and  raluable 
consideration,  and  Is  therefore  ralld. 

'The  plalntUTs  contentions  are,  first,  that 
at  the  date  of  the  signing  of  this  deed  the 
said  Susan  C.  Kell  was  Insane,  or  at  least 
mentaUy  Incapable  In  law  of  executing  the 
same;  and,  second,  that,  eren  If  she  were 
not  th^i  so  Insane  or  mentally  incapacitated 
to  execute  the  deed,  yet  the  execution  there- 
of was  procured  by  fraud  or  undue  Influence 
on  the  part  of  the  grantee. 

[6]  ^'Considering  first  the  question  as  to 
the  mental  capacity  of  the  grantor,  the  rule 
of  law  with  reference  to  this  matter  may  be 
stated  In  general  terms  to  be  that,  while  the 
mental  Incapacity  which  will  render  one  un- 
able to  make  a  contract  or  a  ralld  gift  need 
not  be  so  great  as  entirely  to  dethrone  the 
reasoning  powers,  there  must  be  at  the  time 
of  the  act  or  contract  such  Insanity  or  men- 
tal weakness  or  unsoundness  as  amounts  to 
an  incapacity  or  occasions  an  Inability  to 
understand  or  comprehend  the  subject  of  the 
contract  or  act  and  its  nature  and  probable 
consequences,  in  order  to  render  the  act  or 
contract  void  in  law.  22  Oyc.  1206;  Rippey 
y.  Grant,  89  N.  a  443;  MUler  v.  Craig,  36 
HL  109;  Dennett  r.  Dennett,  44  N.  H.  581, 
84  Am.  Dec.  97;  Hay  t.  Miller,  48  Neb.  156, 
66  N.  W.  1115 ;  Dewey  v.  Alglre,  37  Neb.  6, 
55  N.  W.  276,  40  Am.  St  Rep.  468;  West  v. 
Douglas,  145  IlL  164,  84  N.  B.  141;  Argo  r. 
Coffin,  142  111.  368,  82  N.  B.  679,  84  Am.  St 
Rep.  86;  Mann  t.  Bank,  86  Fed.  51,  29  a 
a  A.  547. 

"In  order  to  render  a  deed  void  upon  the 
ground  of  the  mental  Incapacity  of  the  gran* 
tor,  it  must  appear  that  there  w;as  on  his  or 
her  part  such  mental  infirmity  as  to  render 
him  or  her  incapable  of  understanding  the 
nature  of  the  act  The  test  is  not  whether 
the  grantor's  mental  powers  were  impaired, 
but  whether,  at  the  very  time  of  the  execu- 
tion of  the  deed,  he  had  sufilclent  capacity 
to  understand  in  a  reasonable  manner  the  na- 
ture and  effect  of  the  act  which  he  was  per- 
forming; Mere  Infirmity  of  mind  or  body, 
not  amounting  to  an  incapacity  to  under- 
stand the  nature  and  consequence  of  the  act 
done,  will  not  render  a  person  incapable  of 
executing  a  valid  deed.  Nor  will  monomania 
or  delusion  existing  in  the  mind  of  the  gran- 
tor affect  the  validity  of  a  deed,  unless  it 
be  such  as  to  actually  influence  his  mhid  In 
the  very  transaction  in  question  by  render- 
ing him  incapable  of  appreciating  the  true 
nature  and  effect  of  the  particular  act  in 
controversy.  13  Cyc.  573,  574;  16  A.  ft  B 
Bnc.  L.  624;  9  Id.  119,  123;  18  A.  &  B. 
Bdc.  L.  624  (2d  Bd.);  9  Id.  123;  Concord  v. 
Rumney,  45  N.  H.  428;  Teter  v.  Teter,  59 
W.  Ya.  449,  53  S.  B.  779;  Rippey  v.  Grant, 
39  N.  C.  448;  Hovey  v.  Hobson,  55  Me.  282; 
Buckey  v.  Buckey,  88  W.  Va.  168,  18  S.  E. 
383;  Woodvllle  v.  WoodvUle,  63  W.  Ya.  286, 


60  tS.  B.  141;  Dennett  t.  Dennett,  44  N.  H^ 
531,  84  AuL  Dec.  97. 

''As  Is  said  in  Rowland  t.  Sullivan,  4  De- 
saus.  520,  there  must  be  made  to  appear 
'some  incompetency  of  mind,  showing  an  in- 
capacity at  the  moment  of  executing  tne- 
deed  or  will,  or  some  imposition  practiced 
upon  the  testator  or  donor  must  be  proved, 
to  authorize  the  court  to  exercise  the  high: 
power  of  setting  aside  deeds  or  wills  regu- 
larly executed.' 

[6]  "Considering  the  question  as  to  the- 
capaclty  of  Susan  C  Kell  to  make  the  deed 
here  in  question  in  the  light  of  the  principles- 
adjudicated  by  these  authorities,  does  it  ap- 
pear here  that  at  the  moment  of  the  signing- 
of  this  deed  on  the  27th  day  of  October,  1902, 
she  was  mentally  competent  to  understand. 
and  did  in  fact  comprehend  the  purpose  and 
effect  of  her  act  in  signing  this  deed?  It  is- 
shown  by  the  evidence  that  at  the  date  men- 
tioned the  grantor  in  this  deed,  an  aged  lady 
of  intelligence  and  reflnement  about  81  or 
82  years  old,  twice  widowed  and  having  lost 
her  last  husband  some  months  previously,, 
having  no  children  nor  any  who  could  be- 
called  near  and  Intimate  relatives,  was  liv- 
ing in  the  home  of  those  who  are  the  wit- 
nesses to  the  deed  here  in  question.  It  fur- 
ther  appears  that  the  grantee  of  the  deedr 
the  nephew  of  her  last  husband  and  a  physi- 
cian of  high  character  and  repute  who  had 
long  bestowed  upon  her  his  most  devoted 
care  and  attention,  occupied  that  place  in 
her  heart  and  affections  which  would  nat- 
urally have  been  held  by  a  beloved  son,  had 
she  been  so  fortunate  as  to  possess  a  child 
by  whom  she  might  have  been  guarded  and 
cherished  In  her  declining  year& 

*'It  is  beyond  queistion  that  at  this  time 
Mrs.  Susan  C.  Kell  was  not  of  strong  men- 
tality, was  feeble  in  body  and  almost  de- 
prived of  her  eyesight,  was  subject  at  times 
to  that  forgetfulness  and  loss  of  memory 
which  is  frequently  found  to  occur  in  the 
case  of  very  aged  persons,  and  was  occa- 
sionally visited  by  certain  delusions  which 
recurred  at  more  or  less  frequent  intervals. 
The  only  particular  delusion,  however,  which 
could  strictly  be  characterized  as  recurrent 
appears  to  have  been  the  idea  which  at  in- 
tervals took  possession  of  her  mind  that  her 
parents  were  still  living,  and  that  they 
might  be  found  at  a  certahi  more  or  less 
definite  place.  But  this  belief  was  tempo- 
rary and  occasional.  It  was  not  persistent 
and  it  readily  yielded  to  the  reminder  that 
her  parents  were  long  since  dead.  Accord- 
ing to  the  learned  opinions  of  tae  experts,  it 
further  appears  that  Mrs.  Kell  was  at  in- 
tervals afflicted  with  a  'loss  of  orientation,' 
which  is  to  say,  that  at  such  times  she  imag- 
ined herself  to  be  at  a  different  places  going 
to  a  different  direction  from  that  which  was 
the  fact  But  this  also  is  deariy  shown  to 
have  been  only  occasional  and  temporary. 
not  often  recurring  nor  persisting,  but  easily 
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jielding  to  an  acceptance  of  tbe  truth  of 
the  facta  when  called  to  her  attention. 

"Much  leammg  has  been  displayed  In  this 
caae  by  the  medical  experts  in  the  discussion 
of  the  question  as  to  whether  during  the 
latter  years  of  her  life  Mrs.  Kell  was  suf- 
fering from  senile  dementia  or  merely  from 
neurasthenia.  The  testimony  upon  these 
points  by  the  doctors  examined  as  experts, 
some  of  whom  had  little  or  no  acquaintance 
with  her,  was  based  chiefly  upon  hypotheti- 
cal Inquiries  as  to  what  mental  condition  was 
Indicated  by  particular  acts  or  remarks  at- 
tributed to  Mrs.  Kell  upon  various  isolated 
and  disconnected  occasions.  The  opinions  of 
some  of  these  learned  physicians  are  appar- 
ently based  upon  an  aggregation  of  spedflc 
acts  performed  and  words  spoken  by  Mrs. 
Kell  upon  more  or  less  widely  separated  oc- 
casions, assembled  from  the  testimony  of 
Tarious  witnesses  and  read  by  or  recounted 
to  the  experts  with  a  view  of  their  predicat- 
ing thereupon  a  theory  as  to  her  general 
mental  condition  and  power  of  mind. 

'"After  a  very  careful  reading  and  consid- 
eration of  their  testimony,  the  conclusions  of 
these  experts  appear  to  be  based  so  largely 
upon  conjecture  as  to  the  possible  influence 
and  effect  of  various  events  and  occurrences 
in  her  life  and  as  to  the  Inference  to  be 
drawn  from  disconnected  and  in  some  in- 
stances unascertained  acts  and  facts,  in  large 
measure  remote  from  the  time  of  the  execu- 
tion of  the  deed,  as  to  render  their  evidence 
as  to  Mrs.  Kell's  probable  capacity  at  that 
time  of  little  if  any  value  to  the  Judicial 
mind.  One  expert  concludes,  although  with 
some  apparent  doubt  and  hesitation,  that, 
when  last  seen  by  him  in  1898,  Mrs.  Kell 
was  probably  incapacitated  by  senile  demen- 
tia from  attending  to  business;  while  upon 
a  hypothetical  statement  of  practically  the 
same  facts,  and  by  a  substantially  identical 
method  of  reasoning,  another  unquestionably 
learned  expert  comes  to  an  opposite  conclu- 
sion as  to  her  mental  capacity  in  1002,  his 
opinion  being  without  support  of  any  person- 
al knowledge  whatever  as  to  the  facts  up- 
on which  it  was  based.  While  there  is  in- 
dubitable proof  that  at  times  Mrs.  Kell  suf- 
fered from  aphasia  and  amnesia  (to  make 
use  of  the  terms  employed  by  the  medical 
experts),  yet  those  afflictions  cannot  be  con- 
sidered as  necessarily  establishing  incapac- 
ity to  convey  property,  as  otherwise  the 
writer  of  this  opinion,  in  common  with  many 
others  generally  considered  of  sufficient  men- 
tal power  for  the  ordinary  transaction  of 
business,  would  be  disqualified  from  dispos- 
ing of  property  if  the  occasional  exhibition 
of  such  comparatively  trifling  defects  could 
be  regarded  as  proof  of  mental  incapacity. 
There  is  no  satisfactory  evidence  that  Mrs. 
Kell  in  1902  was  suffering  from  any  such 
degree  of  mental  impairment  as  is  denoted 
by  the  term  senile  dementia,  although  some 
of  the  experts  seem  to  imply  or  assert  that 


such  was  the  case..  As  has  already  been  re- 
marked, however,  the  conclusions  of  these 
experts  seem  to  have  so  littie  foundation  of 
relevant  facts  to  support  them  and  appear  to 
be  based  so  largely  upon  mere  conjecture, 
and  their  opinions  are  so  irreconcilable  and 
at  variance  the  one  with  the  other  as  to  ren- 
der them  of  no  practical  service  in  arriving 
at  the  truth  as  to  Mrs.  Kell's  mental  ca- 
pacity at  the  date  in  controversy. 

''Dismissing,  therefore,  the  opinions  and 
conclusions  of  the  experts  as  offering  no  sub- 
stantial aid  in  the  determination  of  the  ques- 
tion under  consideration,  and  proceeding  to 
an  examination  of  the  testimony  of  those 
witnesses  who  were  well  acquainted  and  who 
were  frequoitly  associated  with  Mrs.  Kell, 
we  find  that  wnile  some  of  them  testify  to 
occasional  acts  and  speeches  of  that  lady  (as 
already  mentioned)  tending  to  indicate  that 
she  was  at  times  afflicted  with  aphasia,  am- 
nesia, and  a  delusive  belief  that  her  father 
and  mother  were  still  living,  and  perhaps 
that  she  was  laboring  more  or  less  under  the 
malady  denoted  by  the  term  neurasthenia, 
yet  there  is  found  in  the  evidence  no  ground 
for  supposing  that  these  temporary  and  oc- 
casionally recurrent  conditions  had  to  any 
material  extent  impaired  her  general  capac- 
ity to  compreh^id  the  nature  and  probable 
results  of  her  act  in  signing  the  deed  here  in 
question.  Nor  is  there  any  evidence  that  on 
the  day  of  the  execution  of  the  deed  she  was 
laboring  in  any  degree  whatever  under  the 
burden  either  of  aphasia,  amnesia,  delusion, 
neurasthenia,  or  senile  dementia.  On  the 
contrary,  the  proof  is  full  and  the  testimony 
without  conflict  that  she  was  then  in  the 
complete  enjoyment  of  her  ordinary  capacity 
for  understanding  such  a  transaction,  that 
she  did,  in  fact*  understand  the  nature  of 
the  act  performed  in  signing  the  deed  in 
question,  and  that  she  comprehended  the  ef- 
fect of  her  signature  to  that  paper.  This  Is 
the  testimony  of  those  witnesses  provided  by 
the  requirements  of  law  for  the  very  pur- 
pose of  attesting  the  capacity  of  the  grantor, 
as  well  as  the  manual  act  of  her  signature, 
and  it  is  also  the  testimony  of  others  pres- 
ent at  or  near  the  time  of  such  signing,  and 
these  witnesses  alone,  perhaps  of  all  those 
examined  in  the  cause,  are  qualifled  to  speak 
positively  as  to  her  mental  condition  at  the 
very  moment  in  question.  To  the  witnesses 
to  this  deed  and  to  the  others  presoit  at  or 
about  the  time  of  its  execution  the  referee 
pays  tbe  tribute  of  saying,  upon  his  own 
knowledge  of  their  characters,  that  no  con- 
sideration whatever  would  induice  any  of 
them  knowingly  to  make  a  misstatemoit  of 
fact  or  consciously  to  engago  in  a  misrepre- 
sentation of  the  truth.  Their  testimony, 
therefore,  is  entitied  to  the  highest  credence, 
and  is  alone  sufficient  to  sustain  the  referee's 
conclusion  upon  the  question  against  the 
mere  opinion  or  suggestion  of  other  witneas- 
es  who  saw  her  occasionally  at  previous  or 
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subsequent  tinies  when,  in  tbeir  opinion,  she 
was  incapable  of  understanding  the  nature 
and  effect  of  such  a  transaction. 

''When,  in  addition  to  this  direct  testimony 
as  to  her  capacity,  given  by  the  members  of 
the  Brown  family  with  whom  she  resided, 
there  is  considered  the  evidence  as  to  her 
general  understanding  and  powers  of  mind 
as  contained  in  the  depositions  of  such  men  as 
Dr.  De  K.  Wylle,  who  had  been  her  family 
physician  and  who  may  be  said  to  have 
known  her  intimately,  Mr.  J.  McO.  Caldwell, 
Mr.  W.  C.  Garrison,  the  two  McCroreys,  and 
other  neighbors  and  friends,  who  saw  her 
frequently  near  the  time  in  question,  it  must 
be  concluded  that  her  general  capacity  to  ex- 
ecute the  deed  has  been  established,  notwith- 
standing the  dissenting  opinions  of  others 
who  saw  her  at  more  or  less  infrequent  in- 
tervals. It  may  be  remarked,  further,  that 
Mrs.  Mary  E.  Brown,  whose  high  character 
is  vouched  for  by  the  referee,  testifies  that 
upon  one  or  more  occasions  after  the  execu- 
tion of  this  deed  Mrs.  Kell  referred  in  con- 
versation to  the  fact  that  she  had  conveyed 
all  her  property  to  Dr.  B.  E.  Kell  by  this 
deed  and  expresses  satisfaction  with  her  ac- 
tion In  80  doing;  and  Miss  Bessie  Brown, 
having  a  similar  indorsement  by  the  referee, 
testifies  to  substantially  the  same  declara- 
tions made  by  Mrs.  Kell  after  the  execution 
of  the  deed. 

"While  it  is  quite  true  that  a  number  of 
credible  witnesses  deposed  to  conditions  of 
mind  and  memory  exhibited  and  to  acts  done 
by  Mrs.  Kell  on  particular  occasions,  evi- 
dencing some  degree  of  irrationality  on  her 
part  at  such  times,  which  induced  these 
witnesses  to  believe  that  she  was  then  men- 
tally incapacitated  for  the  transaction  of 
business,  yet  the  testimony  of  those  best 
acquainted  with  her  and  best  qualified  to 
Judge  as  to  her  general  capacity,  and  espe- 
cially the  testimony  as  to  her  mental  condi- 
tion while  living  at  th^  Browns,  and  particu- 
larly at  the  time  of  the  execution  of  this 
deed,  is  convincing  and  conclusive  as  to  her 
capacity  to  understand  and  as  to  the  fact 
that  she  did  comprehend  the  nature  end  ef- 
fect of  her  act  in  signing  the  deed  of  Octo- 
ber 27,  1902.  Mere  temporary  aberrations  of 
mind,  resulting  from  old  age  and  ill  nealth, 
existing  during  brief  periods  of  time  upon 
days  more  or  less  remote  from  the  date  in 
question,  cannot  be  considered  as  necessarily 
so  evidencing  her  Incapacity  at  the  time  of 
the  execution  of  the  deed  as  to  outweigh  the 
tincontradicted  and  credible  testimony  of 
reliable  witnesses  who  vouch  for  her  capa- 
bility and  understanding  of  her  act  at  the 
very  moment  of  the  making  and  delivery  of 
the  deed. 

"Upon  a  consideration  of  the  entire  tes- 
timony in  the  case,  and  after  careful  atten- 
tion to  the  learned  and  exhaustive  arguments 
of  counsel,  both  upon  the  law  and  the  facts 
the  conclusion  has  been  unhesitatingly  reach- 
ed that  the  preponderance  of  the  evidence  es- 


tablishes the  fact  that  the  conveyance  here 
in  controversy  is  the  act  and  deed  of  one  who 
was  then  fully  capable  of  disposing  of  her 
property  as  she  might  see  fit. 

"It  remains  to  consider  the  question  as  to 
whether  there  has  been  shown  such  pressure 
of  inducement  exerted  upon  the  grantor  In 
this  deed,  in  procuring  the  execution  thereof » 
as  would  amount  to  undue  influence,  or  any 
such  advantage  taken  of  her  in  inducing  the 
making  thereof,  as  would  amount  to  fraud, 
so  as  to  require  its  cancellation  by  a  court  of 
equity. 

"The  principles  of  law  applicable  to  the 
question  of  undue  influence  are  well  settled, 
and  may  be  thus  stated  in  general  terms: 

[7,  8]  "Where  a  deed  is  procured  by  undue 
influence  exerted  upon  the  grantor,  it  will  be 
set  aside  by  a  court  of  equity  upon  a  proper 
and  timely  application  on  the  part  of  the  per- 
son Injured  or  aggrieved  thereby ;  but,  in  or- 
der to  avoid  the  deed  upon  this  ground,  there 
must  be  shown  such  an  Influence  exerted  up- 
on the  grantor  as  to  overbear  her  will  and  to 
make  the  act  of  execution  not  the  carrying 
out  of  a  real  purpose  or  intention  of  the 
grantor,  but  the  mere  mechanical  perform- 
ance by  her  of  the  wish  and  design  of  some 
other  person.  Neither  fair  argument,  nor 
mere  suggestion,  nor  even  persuasion,  unac- 
companied by  other  circumstances  to  show  a 
substitution  of  the  will  or  purpose  of  some 
other  person  for  that  of  the  grantor,  will 
amount  to  undue  influence.  In  order  to  make 
it  undue,  It  must  appear  that  the  influence 
exerted  was  such  as  to  overcome  or  destroy 
the  free  will  of  the  grantor  and  to  make  the 
deed  as  executed  the  expression  not  of  his 
purpose,  but  that  of  some  other  person.  13 
Cyc.  285;  9  Gyc.  455;  Revels  v.  Revels,  64 
S.  C.  272,  42  S.  E.  Ill,  and  authorities  there 
cited;  Conley  v.  Kailor,  118  U.  S.  127,  6  Sup. 
Ct.  1001,  30  L.  Ed.  112.  But  'the  line  be- 
tween due  and  undue  influence,  when  drawn, 
must  be  with  full  recognition  of  the  liberty 
due  every  true  owner  to  obey  the  voice  of 
justice,  the  dictates  of  friendship,  of  grati- 
tude and  of  benevolence,  as  well  as  the  claims 
of  kindred,  and  when  not  hindered  by  per- 
sonal incapacity,  or  particular  regulations, 
to  dispose  of  his  own  property  according  to 
his  own  free  choice.'  Wallace  v.  Harris,  32 
Mich.  380. 

[9]  "It  is  further  an  established  principle 
of  equity,  well  founded  in  right  reason,  that 
the  acts  and  contracts  of  persons  who  are  of 
weak  understanding  and  who  are  thereby  lia- 
ble to  imposition,  and  also  all  contracts  or 
gifts  between  persons  standing  in  confidential 
relations  towards  each  other,  will  be  closely 
scrutinized  by  the  courts  to  discover  whether 
or  not  any  undue  influence  was  exerted  or 
any  confidence  was  betrayed  to  the  preju- 
dice of  the  weaker  party  or  of  the  one  re- 
posing such  trust  and  confidence.  27  A.  ft  E. 
Enc.  L.  p.  456 ;  29  Id.  (2d  Ed.)  p.  102 ;  Gas- 
ton V.  Bennett,  30  S.  C.  467,  9  S.  E.  515; 
Allore  V.  Jewell,  94  U.  S.  506,  24  L.  Ed.  260 ; 
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WlUe  ▼.  WUle,  57  S.  O.  413,  35  S.  B.  804; 
Banker  y.  Hendricks,  24  S.  G.  1 ;  9  A.  &  E. 
Enc  L.  124;  Martin  y.  Taague,  2  Speer*s 
Law,  268 ;  Woodward  y.  James,  3  Strob.  552, 
51  Am.  Dec.  649;  Farr  y.  O'Neall,  1  Ricli. 
Law,  80;  Pressly  y.  Kemp,  16  S.  G.  344,  42 
Am.  Rep.  635;  Price  y.  Railroad,  38  S.  G. 
215,  17  S.  B.  732. 

**Undne  influence  may  be  said  to  consist  In 
any  influence  which  is  so  far  operative  as  to 
destroy  free  agency,  so  as  to  compel  the  per- 
son doing  the  act  in  question  to  do  the  same 
against  his  will.  It  is  not  material  how 
such  control  was  exerted,  whether  by  physi- 
cal force,  threats.  Importunities,  or  any  otiier 
species  of  mental  or  physical  coercion,  pro- 
vided only  it  was  so  exerted  as  to  destroy 
free  agency  and  to  make  the  act  done  not  a 
true  expression  of  the  will  of  the  person  do- 
ing it,  but  in  truth  a  carrying  out  of  the 
purposes  of  some  other  person  against  that 
wilL  But  the  undue  Influence  is  to  be  prov- 
ed and  not  to  be  presumed,  unless  the  rela- 
tion in  which  the  parties  stood  with  reference 
to  each  other  is  such  as  to  raise  a  presump- 
tion of  its  existence.  Yet,  even  where  such 
a  presumption  arises,  it  is  rebutted  by  evi- 
dence showing  that  everything  between  the 
parties  was  fair,  open,  voluntary,  and  well 
understood.  See  29  A.  &  E.  Enc.  L.  (2d  Ed.) 
102,  105,  119,  122 ;  Means  v.  Meana,  6  Strob. 
167. 

[10]  "Applying  the  principles  stated  to  the 
evidence  in  the  case  at  bar,  we  find  that  the 
grantor  in  the  deed  here  under  coiisideratlon 
was  a  feeble  old  lady,  past  her  four-score 
years  of  life,  her  mind  and  memory  to  some 
extent  weakened  and  impaired  by  the  trou- 
bles and  afflictions  of  her  previous  life,  and 
by  the  burdens  of  the  years  resting  upon  her, 
entertaining  at  times  delusive  momentary  be- 
liefs as  to  the  continuing  existence  in  her 
life  of  her  long-dead  parents  and  temporary 
beliefs  at  variance  with  facts  as  to  then  ex- 
isting weather  conditions  and  as  to  locality 
of  places.  It  appears  that  she  had  none  then 
standing  towards  her  in  the  relation  of  her 
kindred  or  dear  friends,  excepting  only  the 
grantee  In  this  deed,  who  was  not  her  blood, 
but  had  long  been  holding  the  place  of  a  de- 
voted son,  having  laid  aside  a  promising  ca- 
reer in  life  in  order  to  bestow  upon  her  the 
skilled  attention  which  his  knowledge  as  a 
physician  enabled  him  to  give.  It  is  shown 
by  the  evidence  that  the  grantor  was  weak 
In  body  and  doubtless  to  some  extent  en- 
feebled in  her  general  mental  powers,  but 
that  at  the  very  moment  of  the  execution  of 
the  deed  she  was  not  laboring  under  any  de- 
lusion of  mind,  and  was  in  fact  engaged  in 
the  carrying  out  of  a  long-cherished  purpose 
to  dispose  of  her  property  as  to  insure  its 
devolution  upon  her  grantee.  It  is  true  that 
at  or  about  the  time  of  the  signing  of  the  pa- 
per in  question  she  expressed  sentiments  of 
confidence  In  the  belief  that  the  grantee 
would  continue  to  care  for  her  during  the  re- 
mainder of  her  life,  and  it  cannot  be  doubt- 


ed that  she  executed  the  deed  ta  the  faith 
that  he  would  not  permit  her  to  suffer  by 
reason  of  her  act.  If  he  had  failed  to  give 
her  support,  aid,  and  maintenance,  the  cir- 
cumstances and  relations  of  the  parties  were 
such  as  would  well  have  warranted  a  court 
of  equity  In  imposing  upon  the  grantee  the 
duty  of  providing  for  her  support  and  com- 
fort during  the  remainder  of  her  life,  at  her 
instance  and  upon  her  application.  But  It 
does  not  appear  that  there  was  any  abuse  of 
that  trust  and  confidence  nor  is  there  any 
evidence  of  a  failure  by  him  to  discharge 
any  duty  In  that  particular. 

**The  testimony  of  the  subscribing  witness- 
es and  of  those  present  at  the  time  of  the 
signing  by  the  donor  is  unanimous  to  the 
effect  that  she  was  then  compos  mentis ;  that 
she  appreciated  and  understood  the  force 
and  effect  of  her  act ;  that  she  was  not  hood- 
winked or  deceived  as  to  the  nature  of  the 
instrument;  and  that  she  acted  entirely  of 
her  own  volition,  although  upon  the  sugges- 
tion of  the  grantee  in  the  execution  of  the 
instrument.  The  voluminous  mass  of  the 
evidence  in  this  case  has  been  searched  In 
vain  to  discover  any  testimony  of  undue  in- 
fluence exerted  by  the  grantee  or  by  any  oth- 
er person,  either  before  or  at  the  time  of 
the  execution  of  this  deed,  in  order-  to  Induce 
the  making  thereof.  There  is  not  the  slight- 
est evidence  of  even  argument  or  persuasion 
employed  to  that  end,  and  the  testimony 
tends  to  show,  and  in  my  opinion  does  es- 
tablish, the  fact  that  the  grantor  therein  had 
long  entertained  a  flxed  purpose  to  bestow 
the  lands  in  question  upon  the  grantee  as 
ultimate  owner. 

*'lt  It  be  the  fact,  as  I  think  it  is,  that  the 
relation  of  the  parties  to  this  transaction 
and  the  mental  weakness  and  dependence  of 
the  grantor  upon  the  grantee  were  such  as 
to  impose  upon  those  claiming  under  the  lat- 
ter the  burden  of  showing  that  no  fraud  was 
practiced  nor  undue  influence  exerted  by  or 
on  behalf  of  the  beneficiary  under  this  gift, 
that  there  was  no  suppresslo  yerl  nor  sug- 
gestio  falsi  operating  as  an  inducement 
thereto,  it  is  my  opinion,  after  a  careful  ex- 
amination of  the  entire  record,  that  this  has 
been  affirmatively  shown,  and  that  it  ap- 
pears from  the  evidence  that  the  convey- 
ance was  the  voluntary  act  and  deed  of 
Susan  G.  Kell,  was  willingly  executed  by  her 
in  pursuance  of  a  long-cherished  intention, 
was  not  induced  by  any  suppression  or  mis- 
representation of  facts,  and  that  there'  was 
no  fraud  upon  the  part  of  the  grantee  there- 
of nor  abuse  of  the  confidential  relations  ex- 
isting between  the  said  grantor  and  grantee. 

'*The  evidence  shows  that  the  act  of  sign- 
ing was  performed  not  only  understandingly 
and  without  reluctance,  but^ilso  with  a  de- 
sire and  purpose  on  the  part  of  the  donor 
to  disi)ose  of  her  property  to  the  donee  nam- 
ed in  the  deed  and  for  his  own  ultimate  ben* 
Qfit.  When  the  effect  of  her  act  was  menr 
tioned  to  her  subsequently  to  such  execution 
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of  the  deed,  tfie  expressed  eatisf action  wltb 
lier  act  In  so  disposing  of  her  property  and 
a  continued  understanding  of  the  purpose 
and  effect  of  what  she  had  done.  She  lived 
for  nearly  two  months  thereafter,  and  so  far 
as  the  eyidence  discloses,  although  the  fact 
of  her  haying  so  disposed  of  practically  her 
entire  property  was  mentioned  in  her  pres- 
ence and  in  the  absence  of  the  doneCt  she 
never  at  any  time,  so  far  as  appears,  gave 
expression  to  any  other  feeling  than  that  of 
satisfaction  with  the  deed  as  effectuating 
her  voluntary  purpose  and  intention.  If  the 
transaction  had  been  regarded  at  the  time 
by  the  grantor  as  a  business  transaction, 
whereby  she  was  conveying  the  property  to 
the  grantee  In  consideration  of  past  services 
alone,  or  If  there  were  evidence  going  to  show 
that  she  viewed  It  In  the  light  of  a  commer- 
cial transaction,  then  the  question  sought  to 
be  made  as  to  the  adequacy  of  the  consider- 
ation mentioned  In  the  deed  would  be  a  mat- 
ter of  serious  Importance.  But  as  It  was 
evidently  understood  by  her  as  being  a  deed 
of  gift,  with  but  sUs^t,  If  any,  reference  to 
pecuniary  obligations  existing  between  the 
parties,  the  transaction  Is  to  be  considered 
as  purely  a  matter  of  gift,  and  not  of  bar- 
gain and  sale.  So  considering  It,  I  am  of  the 
opinion  that  the  validity  of  this  deed  must 
be  sustained,  and  It  Is  accordingly  so  ad* 
judged.  This  disposes  of  the  exceptions  of 
the  plaintiff  to  the  report  of  the  referee,  all 
of  which  are  overruled  except  In  so  far  as 
the  same  have  hereinbefore  been  sustained. 

"As  to  the  first  exception  by  the  defend- 
ants, relating  as  it  does  to  a  question  of  ev- 
idence, as  It  was  not  discussed  or  pressed  in 
any  way  at  the  hearing.  It  does  not  appear 
to  require  especial  consideration  In  view  of 
the  conduslons  already  reached.  It  may  be 
remarked,  however,  that,  if  there  was  any 
error  as  Is  therein  alleged.  It  appears  to  have 
been  harmless  error.  In  so  far  as  the  costs 
and  disbursemmts  of  this  cause  in  equity 
are  concerned.  In  view  of  the  fact  that  the 
burden  of  proof  was  properly  upon  the  de- 
fendants here  to  show  that  no  advantage 
had  been  taken  of  the  confidential  relations 
existing  between  the  grantor  and  grantee  of 
the  deed  In  question,  and  especially  in  view 
of  the  fact  that  this  deed  does  not  appear 
ever  to  have  been  spread  upon  the  records 
of  the  proper  office,  I  overrule  the  exception 
by  the  defendants  as  to  the  matter  of  the 
payment  of  such  costs  and  disbursements  and 
direct  the  payment  of  the  same  In  accordance 
with  the  recommendations  of  the  referee. 

"As  to  the  conclusion  of  law  by  the  ref^ 
eree  as  to  the  rents  and  profits  collected  by 
plaintiff  from  the  Fishing  Creek  and  Parish 
Places,  the  liability  of  the  plaintiff  to  the 
defendants  for  such,  rents  and  profits  to  the 
extent  of  two-thirds  thereof,  and  Interest 
from  the  time  of  receiving  the  same,  re- 
sults from  the  conclusions  already  reached, 
but  the  liability  for  the  remaining  one-third 


Is  yet  to  be  determined  by  the  result  of  the- 
trial  of  the  legal  Issues  herein. 

"Under  the  views  already  stated,  the 
recommendation  by  the  referee  as  to  a  dis- 
missal of  the  complaint  must  be  disapproved, 
and  the  cause  must  be  retained  for  trial  by 
Jury  of  the  legal  Issues  of  fact  herein,  and 
also  for  the  purpose  of  stating  the  accounts 
as  to  the  rents  and  profits.  Leave  Is  grants 
ed  for  an  application  to  be  hereafter  made 
to  the  court,  or  to  any  circuit  Judge  having 
Jurisdiction  at  chambers  after  notice,  for  a 
recommittal  of  the  report  for  such  further 
accounting  by  any  of  the  parties  for  the 
rents  and  profits  of  any  of  the  lands  In  ques- 
tion, as  may  be  necessary  and  In  accordance 
with  the  conclusions  of  this  decree,  or  may 
be  rendered  proper  in  the  further  progress 
of  the  cause,  and  for  such  statement  of  the 
accounts  for  rents  and  profits  already  found 
and  of  the  Interest  chargeable  thereupon  as 
may  be  conformable  to  the  conclusions  of 
this  decree  and  requisite  to  a  final  Judgment 
herein  as  to  said  matters  of  accounting." 

The  following  are  plalntliTs  exceptions: 

"For  the  purpose  of  appeal,  the  plaintiff 
hereby  excepts  to  the  decree  of  Special  Judge 
Ernest  Moore,  filed  Aprlf  IS,  1910,  upon  the 
following  grounds: 

"(1)  That  the  honorable,  the  spedal  Judge, 
erred  in  not  allowing  the  plaintiffs  motion, 
made  at  the  trial  of  the  said  cause  before 
him,  to  amend  the  complaint  so  as  to  con- 
form the  same  to  the  proof  In  the  cause,  by 
striking  out  the  description  of  the  Parish 
Place,  In  the  first  paragraph  of  the  com- 
plaint, and  by  Inserting  the  same  after  the 
description  of  the  Fishing  Greek  Place,  in  the 
eleventh  paragraph  of  the  complaint;  the 
effect  of  such  amendment  being  to  change  the 
allegations  of  the  complaint  as  to  this  Par- 
ish Place,  so  as  to  allege  that  Mrs.  Susan  G. 
Kell  had  a  life  estate  only  In  the  same,  and 
that  at  her  death  the  same  passed  to  the 
plaintiff  and  her  sisters',  the  defendants, 
Susan  A.  Boylston  and  Eunice  B.  Gloud,  as 
tenants  in  common,  and  as  such  they  are 
each  entitled  to  one-third  undivided  interest 
thereof  in  fee.  Instead  of  the  all^atlon  that 
Mrs.  Susan  G.  Kell  died  seised  and  possessed 
of  the  same,  so  as  to  conform  the  same  to 
the  proof  as  develoi>ed  In  the  testimony  and 
trial  of  the  cause ;  whereas,  the  same  should 
have  been  allowed  for  the  reasons  stated. 

"(2)  That  he  erred  In  overruling  plalntiff'fr 
fourth  exception  to  the  report  of  the  referee ; 
and  in  so  doing  in  holding:  "The  evidence 
showed  merely  a  purchase  of  this  land  by 
B.  E.  Kell,  Sr.,  from  J.  H.  McMurray,  a 
payment  by  him  of  part  of  the  purchase 
money  in  cash  and  an  assumption  of  liability 
for  the  payment  of  a  certain  undesignated 
mortgage  debt  against  the  said  land  con- 
veyed to  him.  There  is  no  evidence  what- 
ever that  any  money  belonging  to  Susan  0. 
Kell  was  used  in  the  purchase  of  this  land* 
or  applied  1a  the  imyment  of  the  purchase 
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money  tliereof/  And  fn  fnrtber  holding: 
That  the  fact  that  the  mortgage  debt  was 
owing  to  Susan  G.  Kell  would  only  amount 
to  'an  acknowledgment  of  liability  for  the 
payment  of  any  balance  that  might  be  due 
thereon,  but  would  not  constitute  a  using 
of  the  money  of  Susan  O.  Kell  in  the  pur- 
chase of  the  land.  Under  such  circumstan- 
ces, there  is  nothing  upon  which  a  resulting 
trust  can  be  based»  as  even  the  assuming  of 
the  payment  of  a  mortgage  debt  due  to  the 
wife  of  the  grantee  would  not  operate  to 
raise  a  resulting  trust  in  land,  but  could  oc- 
casion merely  a  liability  by  B.  B.  Kell,  Sr., 
for  the  payment  to  her  of  the  mortgage 
debt'  Whereas  he  should  have  sustained 
the  said  exception  and  held  that  B.  SL  Kell, 
St.,  the  purchaser  of  the  land,  was  the  hus- 
band, agent,  and  trustee  of  Susan  O.  Kell, 
the  mortgagee,  and  owner  of  the  mortgage 
upon  the  said  land  referred  to,  and  that 
this  mortgage  has  never  been  paid  or  satis- 
fled,  and  that  the  amount  due  upon  the  said 
mortgage  constituted  fiduciary  funds  used  by 
the  trustee  in  the  purchase  of  property  in 
his  own  name,  and  which  he  has  not  paid, 
and  that  Mrs.  Kell  had  therefore  an  interest 
in  the  said  lands,  by  way  of  resulting  trust, 
to  the  extent  of  the  funds  so  belonging  to 
her  used  in  the  purchase  of  the  land  from 
McMurray  by  B.  E.  Kell,  and  that  equity 
wUl  not  permit  a  trustee  to  employ  the 
trust  funds,  in  what  shape  soever  they  may 
be,  for  his  own  benefit  and  profit  and  to  the 
loss  of  the  cestui  que  trust. 

"(3)  That  he  erred  in  overruling  plaintifTs 
eighth  exception  to  the  referee's  report,  and 
in  holding:  There  can  be  no  doubt  that  the 
referee  was  right  in  holding  that,  in  so  far 
as  the  plaintiff  is  seeking  to  set  up  any  title 
to  the  Fishing  Creek  Place  through  and  un- 
der Susan  G.  Kell,  the  plaintiff  is  estopped 
by  the  warranty  in  the  deed  from  Susan 
C.  Kell  to  J.  H.  McMurray,  of  date  Novem- 
ber 20,  1880,  from  setting  up  any  title  in 
herself  to  the  Fishing  Creek  Place,  claimed 
to  have  been  derived  by  her  as  heir  of  Susan 
O.  Kell,  whether  such  title  was  held  by  Su- 
san C.  Kell  at  the  date  of  the  execution  of 
the  deed  or  subsequently  acquired.*  Where- 
as he  should  have  held  that  B.  E.  Kell  was 
the  husband,  agent,  and  trustee  of  Mrs.  Kell 
at  the  time  and  in  the  very  transaction  by 
which  he  took  the  deed  from  McMurray, 
and  being  fully  aware  of  the  limited  estate 
which  McMurray  had  taken  under  his  deed 
from  Mrs.  Kell,  and  of  the  mortgage  and 
amount  due  thereon,  given  by  McMurray  as 
security  for  the  unpaid  portion  of  the  pur- 
chase price  of  the  place,  which  mortgage, 
representing  funds  of  Mrs.  Kell,  was  used  in 
the  purchase  of  the  said  lands  by  the  trustee, 
B.  B3.  Kell,  from  McMurray,  and  that  the 
said  B.  B.  Kell,  and  those  claiming  under 
him  as  devisees,  are  estopped  from  deny- 
ing that  Mrs.  Kell,  or  her  heirs  at  law,  are 
entitled  to  the  proportion  of  the  land  repre- 
sented by  the  amount  of  the  mortgage  debt 


so  used  by  her  husband,  agent,  and  trustee- 
in  the  purchase  of  the  lands  for  himself,  and' 
the  warranty  in  her  deed  to  McMurray  can- 
not bar  Mrs.  Kell,  or  her  representatives  and^ 
heirs  at  law,  from  asserting  this  interest  in 
the  said  lands,  and  as  against  any  after- 
acquired  Interest  of  Mrs.  Kell  therein  that 
would  pass  by  said  warranty  to  McMurray 
and  his  assigns. 

"(4)  That  he  erred  in  overruling  plaintiff's- 
tenth  exception  to  the  referee's  report,  andt 
In  holding:  That  on  the  27th  day  of  Octo- 
ber, 1902,  the  said  Susan  0.  Kell  was  men- 
tally competent  to  understand,  and  did  com- 
prehend, the  nature,  force,  and  effect  of  her 
act  In  signing  the  deed  dated  on  that  day, 
conveying  to  Dr.  B.  B.  Kell  the  Home  Place, 
the  Rocky  Creek  Place,  and  the  Parish  Place, 
and  that  the  said  deed  was  duly  executed' 
and  is  a  valid  deed,  vesting  the  fee-simple* 
title  to  the  said  lands  In  the  grantee  therein- 
named.'  And  in  further  holding:  That  the^ 
preponderance  of  the  evidence  establishes  the* 
fact  that  the  conveyance  here  in  controversy 
is  the  act  and  deed  of  one  who  was  then- 
fully  capable  of  disi>osing  of  her  property  as 
she  might  see  fit.'  Whereas,  he  should  have- 
held  that  lit  the  time  of  the  execution  of 
said  deed  Susan  C.  Kell  was  mentally  in- 
capable of  executing  the  same,  and  of  know- 
ing the  force  and  effect  thereof,  and  physi- 
cally unable  to  sign  the  same  unaided,  and 
that  she  did  not  understand  the  force  and* 
effect  of  the  same ;  and  he  should  have  held, 
further:  (b>  That,  even  though  the  said  deed 
be  valid  as  to  the  Parish  Place,  it  could 
only  convey  to  Dr.  Kell,  the  grantee,  the 
Interest  of  Mrs.  Kell,  the  grantor,  therein,  to 
wit,  her  life  estate,  as  held  under  the  will 
of  Mrs.  Jane  Hemphill,  and  that  upon  her 
death  the  estate  so  conveyed  ceased  and  de* 
termined,  and  that  the  defendants,  the  gran- 
tees of  Dr.  Kell,  have  no  interest  therein 
save  such  as  was  conveyed  to  them  after 
Mrs.  Keirs  death  by  plaintiff's  sisters.  Miss 
Eunice  B.  Cloud  and  Mrs.  S.  A.  Boylston, 
who  at  the  death  of  Mrs.  Kell,  the'  life  ten- 
ant, were  the  heirs  at  law  of  Mrs.  Hemphill 
as  well  as  of  Mrs.  KelL 

''(5)  That  he  erred  in  holding:  There  is  no 
satisfactory  evidence  that  Mrs.  Kell  in  1002 
was  suffering  from  any  such  degree  of  men- 
tal impairment  as  is  denoted  by  the  term 
senile  dementia,  although  some  of  the  ex- 
perts seem  to  imply  or  assert  that  such  was 
the  case.'  And  in  further  holding:  *  •  •  • 
That  perhaps  she  was  laboring,  more  or  less, 
under  the  malady  denoted  by  the  term  "neu- 
rasthenia."' Whereas,  he  should  have  held 
that  the  clear  weight  of  the  undisputed  tes- 
timony of  the  medical  witnesses,  who  had 
seen  and  treated  Mrs.  Kell  during  the  lat- 
ter part  of  her  life,  was  that  she  was  then 
suffering  from  senile  dementia,  and  had  been 
for  a  long  time,  and  that  said  disease  mani- 
fests itself  in  its  earliest  stages  in  more  vio- 
lence and  excitability  of  body  and  mind, 
which  affects  the  physical  conditions  and 
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general  health,  but  as  the  disease  progress- 
es the  mind  becomes  more  affected,  and  Its 
blood  supply  Is  decreased,  and  It  becomes 
less  active  and  more  passive,  and  the  patient 
then  becomes  more  quiet  and  less  violent,  and 
that  finally  the  mind  Is  entirely  lost,  while 
the  health  of  body  improves,  and  that  Just 
such  conditions  were  shown  to  exist  in  the 
case  of  Mrs.  Kell. 

*'(6)  That  he  erred  in  overruling  plaintiff's 
fourteenth  exception  to  the  report  of  the  ref- 
eree, and  in  holding:  'The  voluminous  mass 
of  the  evidence  in  this  case  has  been  search- 
ed in  vain  to  discover  any  testimony  of  un- 
due influence  exerted  by  the  grantee,  or  by 
any  other  person,  either  before  or  at  the 
time  of  the  execution  of  this  deed,  In  order 
to  induce  the  making  thereof.  There  is  not 
the  slightest  evidence  of  even  argument  or 
persuasion  employed  to  that  end,  and  the  tes^ 
timony  tends  to  show,  and  in  my  opinion 
does  establish,  the  fact  that  the  grantor 
therein  had  long  entertained  a  fixed  purpose 
to  bestow  the  lands  in  question  upon  the 
grantee  as  ultimate  owner.'  Whereas,  he 
should  have  held:  That  from  all  the  facts 
and  circumstances  surrounding  the  execution 
of  the  deed  and  the  relation  of  the  parties, 
as  shown  by  the  evidence,  that  actual  undue 
Influence  as  well  as  constructive  or  presump- 
tive undue  influence,  from  fiduciary  relations 
of  the  parties,  was  clearly  shown,  and  the 
deed  should  have  been  declared  null  and  void 
and  set  aside. 

"(7)  That  he  erred  in  overruling  plaintiff's 
thirteenth  exception  to  the  referee's  report, 
and  in  holding:  *It  is  true  that  at  or  about 
the  time  of  the  signing  of  the  paper  in  ques- 
tion she  expressed  sentiments  of  confidence 
in  the  belief  that  the  grantee  would  continue 
to  care  for  her  during  the  remainder  of  her 
life,  and  it  cannot  be  doubted  that  she  ex- 
ecuted the  deed  in  the  faith  that  he  would 
not  permit  her  to  suffer  by  reason  of  her 
act.  If  he  had  failed  to  give  her  support,  aid, 
and  maintenance,  the  circumstances  and  re- 
lations of  the  parties  were  such  as  would  well 
have  warranted  a  court  of  equity  in  imposing 
upon  the  grantee  the  duty  of  providing  for 
her  support  and  comfort  during  the  remain- 
der of  her  life,  at  her  instance  and  upon  her 
application.  But  it  does  not  appear  that 
there  was  any  abuse  of  that  trust  and  con- 
fidence, nor  is  there  any  evidence  of  a  fail- 
ure by  him  to  discharge  any  duty  in  that 
particular.'  And  in  further  holding,  in  ef- 
fect, that  because  the  grantee  never  neglect- 
ed or  failed  to  provide  for  Mrs.  Kell,  the 
grantor,  and  carried  out  the  intention  of  the 
arrangement,  which  he  holds,  under  the  cir- 
cumstances and  conditions  stated,  to  have 
been  made  between  them,  that  there  could  be 
no  undue  influence;  the  error  being. that  It 
la  not  necessary,  in  order  to  avoid  a  deed 
for  undue  Influence,  to  show,  in  addition  to 
actual  undue  influence,  or  undue  Influence 
from  fiduciary  relation  of  the  parties,  that  the 
grantee  so  procuring  the  execution  of  such 


deed  failed  to  support  or  neglected  or  aban- 
doned the  grantor,  whereas,  he  should  have 
held  that  if  the  deed  was  procured  by  un- 
due influence,  actual  or  constructive,  the 
court  of  equity  wUl  set  it  aside  as  against 
public  policy,  irrespective  of  whether  or  not 
the  grantee  in  possession  of  the  estate  so 
conveyed  provides  for  the  grantor,  or  carries 
out  the  terms  of  the  arrangement  that  gran- 
tor had  been  Induced  to  make  by  reason  of 
such  undue  Influence. 

"(8)  Having  held  tljiat  the  highest  degree  of 
confidence  and  trust  existed  in  the  relations 
between  the  grantor  and  the  gvantee,  the 
latter  being  the  physician  and  medical  attend- 
ant of  the  former,  who  was  an  old  lady  of 
eighty-odd  years  old,  of  weak  mind  and  mem- 
ory, and  subject  to  various  delusions,  and 
accustomed  to  rely  upon  the  advice  and  di- 
rection of  the  grantee,  and  being  at  the  time 
of  the  execution  of  the  4eed  nearly,  if  not 
quite,  blind,  and  that  the  deed  was  without 
consideration,  in  the  nature  of  a  gift  of  all 
her  valuable  estate,  he  erred  in  further  hold- 
ing that  the  validity  of  this  deed  must  be 
sustained,  and  in  so  adjudging;  whereas,  he 
should  have  held  that  from  the  said  facts  and 
circumstances  so  found  to  exist  at  the  time 
of  the  said  conveyance  that  imposition  or 
undue  Influence  will  be  Implied  in  .law. 

''(9)  That,  having  held  that  the  relations  of 
the  parties  and  the  inadequacy  of  the  price 
paid  were  such  as  in  law  to  raise  the  pre- 
sumption of  undue  influence,  he  erred  in  hold- 
ing that  such  presumption  can  be  rebutted 
by  proof  of  the  absence  of  actual  fraud,  per- 
suasion, argument,  or  duress;  whereas,  he 
should  have  held  that  the  only  way  to  re- 
but such  presumption  of  undue  influence  from 
the  relationship  of  the  parties  Is  by  clear 
proof,  that  the  relation  of  the  parties  had  no 
bearing  or  influence  upon  the  transaction, 
that  they  dealt  at  arm's  length,  as  strangers, 
in  the  transaction,  and  that  the  grantee  had 
not  been  actively  concerned  in  the  prepara- 
tion and  execution  of  the  deed,  and  that  the 
grantor  had  the  benefit  of  independent,  dis- 
ipterested  advice,  and  that  the  conveyance 
was  for  adequate  valuable  consideration,  or 
considered  as  a  gift  pure  and  simple,  that 
the  gift  was  such  a  one  as  the  court  of 
equity  would  permit  to  have  been  made  out 
of  a  trust  estate  owned  by  Mrs.  Kell,  by  her 
trustee,  upon  application,  to  a  relative  or 
friend  for  whom  she  entertained  an  affec- 
tion, none  of  which  have  been  shown,  or  at- 
tempted to  have  been  shown,  in  this  case. 

''(10)  That  he  erred  in  not  holding  that  the 
said  deed  was  obtained  without  adequate 
consideration,  and  while  the  grantor  was 
mentally  incapable  of  executing  the  same,  and 
of  knowing  the  force  and  effect  thereof,  while 
she  was  under  duress,  and  under  the  care  of 
parties  employed  by  the  grantee,  and  by 
means  of  undue  influence,  while  the  rela- 
tions between  her  and  the  grantee  were  of 
the  very  closest  fiduciary  and  confidential 
nature,  and  the  day.  after  the  grantee  had 
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informed  her  of  ber  hosband^s  death,  and 
without  the  opportunity  of  independent  ad- 
vice, and  upon  the  solicitation  of  the  grantee, 
who  came  with  the  deed  prepared  for  her  to 
sign;  and  that  the  same  is  fraudulent,  null 
and  void,  and  should  be  set  aside  and  can- 
celled by  the  decree  of  this  court 

"(11)  That  he  erred  In  not  holding  that 
plaintiff  was  and  is  entitled  to  one-third  In- 
terest in  all  the  lands  described  in  the  com- 
plaint, and  In  falling  to  decree  partition 
thereof." 

Halcott  P.  Green,  Henry  &  McLure,  and  A. 
L.  Gaston,  for  appellant  J.  H.  Marlon, 
Glenn  &  McFadden,  and  R.  B.  Caldwell,  for 
respondents. 

GARY,  A  J.  This  Is  an  action  to  set  aside 
a  deed  for  fraud  and  for  other  relief. 

The  facts  are  fully  stated  in  the  decree 

of  his  honor.   Special  Judge  Ernest  Moore, 

which,  together  with  the  appellants*  excep- 

tlons,  will  be  incorporated  in  the  report  of 

'    the  case. 

[11]  The  first  question  that  will  be  con- 
sidered Is  whether  there  was  error  on  the 
part  of  the  presiding  Judge  in  refusing  the 
motion  to  allow  the  plaintiff  to  amend  the 
complaint  in  the  particular  mentioned  in  the 
first  exception.  Amendments  are  within  the 
discretion  of  the  presiding  Judge,  and  an  or- 
der refusing  a  motion  to  amend  is  not  ap- 
pealable, unless  there  was  an  abuse  of  dis- 
cretion, which  does  not  appear  in  this  case. 

We  do  not  deem  it  necessary  to  consider 
the  other  exceptions  specifically,  as  we  are 
satisfied  with  the  circuit  Judge's  findings  of 
fact,  and  the  reasons  assigned  by  him  for 
his  conclusions  of  law. 

Affirmed. 

JONES,  a  J.,  WOODS  and  HYDRICK, 
JJ.t  concur. 

r 
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AUSTIN  MFG.  00.  r.  COFFMAN. 

(Supreme  Ourt  of  Appeals  of  West  Virginia. 

May  9,  1911.) 

(SyllaJms  hy  the  Court.) 
BviDEifCB  (I  441*)  — Parol  Evidenctj— Con- 

TBADICTINO    WBITTBN    CONTRACT. 

A  written  contract  cannot  be  added  to  or 
contradicted  by  oral  evidence  of  different  stipu- 
lation. 

[Ed.  Note. — For  other  cases,  see  E}vidence, 
Cent.  Dig.  U  208(>-2()47;   Dec.  Dig.  {441.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  the  Austin  Manufacturing  Com- 
pany against  W.  H.  Coffman,  trading  as  the 
W.  H.  Ck)ffman  Ck>]se  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Harold  A.  Ritz,  for  plaintiff  in  error.  Mc- 
Claugfaerty  ft  Peters,  for  defendant  in  error. 


BRANNOT^,  J.  Austin  Manufacturing 
Company,  a  corporation,  doing  business  at 
Chicago,  brought  an  action  of  assumpsit  in 
the  circuit  court  of  Mercer  county  against 
W.  H.  Coffman,  trading  as  W.  H.  Coffman 
Coke  Company,  to  recover  a  balance  of  the 
purchase  money  of  a  stone  crusher  sold  by 
the  Austin  Company  to  Coffman,  and  recover- 
ed a  verdict  against  Coffman,  on  which  the 
court  reridered  judgment,  and  Coffman  brings 
the  case  to  this  court. 

Coffman  claims  that  the  Austin  Ck)mpany 
had  sold  him,  not  only  a  stone  crusher,  but  a 
boiler  to  be  of  100  horse  power  and  an  en- 
gine of  75  horse  power,  and  that  the  boiler 
was  not  of  100  horse  power,  and  the  engine 
was  not  of  75  horse  power,  and  that  ttiey 
failed  to  do  the  work  required  of  them ;  and 
he  filed  a  notice  of  recoupment,  seeking  to 
abate  for  damage  therefrom  $1,500.  This 
case  involves  no  law,  not  a  single  point  of 
law,  and  only  question  of  fact  The  Austin 
Company  claimed  that  it  made  no  sale  what- 
ever of  boiler  and  engine  to  Coffman,  but 
only  of  a  stone  crusher.  Such  was  the  mat- 
ter In  contest  before  the  Jury.  Coffman  in 
an  equivocal  manner,  which  is  the  character 
of  his  whole  evidence,  if  it  is  not  against 
himself,  stated  that  the  Austin  Company 
sold  him  boiler  and  engine.  Ramsey,  who 
sold  as  agent  the  crusher  to  Coffman  and 
made  the  contract  with  him,  swears  flatly 
and  definitely  that  the  Austin  Company  sold 
no  boiler  or  engine,  but  that  Houston,  Stan- 
wood  &  Gamble  sold  them.  Thus  we  have  a 
direct  conflict  of  oral  testimony,  and  the  de- 
cision of  the  Jury  must  stand,  on  familiar 
principles.  But  it  does  not  stand  alone  on 
that  principle ;  for  the  written  evidence  and 
the  action  of  Coffman  are  overwhelming  to 
prove  the  rectitude  of  that  verdict.  It  is 
proven  that  the  Williams  Contractor  Supply 
Company,  of  Columbus,  Ohio,  Is  a  sale  agent 
for  machinery  manufactured  by  others;  it 
manufacturing  nothing.  It  sent  Ramsey  to 
see  Coffman  about  the  purchase  of  the  crush- 
er. The  start  of  the  matter  is  that  Coffman 
wrote  the  Austin  Company  proposing  to  buy, 
not  an  engine  and  boiler,  but  only  a  crusher. 
In  response  the  Austin  Company  wrote  him 
a  letter  saying,  "We  are  in  receipt  of  your 
letter  of  the  30th  ult  for  stone  crushing  ma- 
chinery," and  sent  him  catalogues  of  stone 
crushers,  and  otherwise  speaking  of  only  a 
proi>ositlon  to  sell  a  stone  crusher.  As  a 
postscript  to  the  letter  we  find,  "All  our  busi- 
ness in  that  section  of  the  country  is  handled 
through  our  Columbus,  Ohio,  branch  office, 
the  Williams  Contractor  Supply  Company,  to 
whom  we  have  referred  your  letter,  with  in- 
structions for  them  to  get  in  touch  with  you 
and  which  they  will  do  promptly." 

On  this  postscript  Coffman  would  hang  his 
case,  seeking  from  it  to  show  that  he  pur- 
chased from  the  Austin  Company  the  boiler 
and  engine.     Ramsey  was  an  agent,  not  of 
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the  Austin  Company,  bnt  of  tlie  Williams 
Supply  Company.  He  went  to  make  con- 
tracts of  sale  for  maclilnery  and  other  things 
for  the  Williams  Supply  Company,  which 
simply  took  orders  for  things  through  Ram- 
sey, and  would  then  send  those  orders  for 
filing  to  this,  that,  and  the  other  manufac- 
tory according  to  the  artlde  wanted.  The 
Williams  Supply  Company  was  a  mere  In- 
termediary. It  simply  procured  orders  for 
machinery  or  other  things  and  sent  those  or- 
ders to  various  manufacturers.  Now,  that 
postscript  was  a  postscript  of  a  letter  writ- 
ten by  the  Austin  Company  to  Cofifman,  in 
response  to  Coffman's  letter  saying  that  he 
wished  to  purchase  a  crusher.  Coffman's 
letter  to  the  Austin  Company  never  whis- 
pered of  a  purchase  of  boiler  or  engine,  but 
■only  of  a  crusher,  and  the  response  letter  of 
the  Austin  Company  never  mentioned  boiler 
or  engine.  Both  letters  must  be  read  togeth- 
er, and  they  never  mentioned  boiler  or  en- 
gine, but  mentioned  only  a  crusher.  And  the 
postscript  cannot  possibly  refer  to  anything 
'beyond  the  article  mentioned  In  both  letters. 
Both  letters  were  confined  to  a  crusher. 
What  Coffman  relies  on,  the  postscript  Itself, 
-when  read  with  the  two  letters,  proves  that 
this  proposed  purchase  was  only  of  a  crush- 
•er.  Not  that  only;  when  Ramsey  went  to 
Bluefleld  to  see  Coffman,  Coffman  gave  a 
written  order,  signed  by  Coffman,  addressed 
to  the  Austin  Company,  directing  It  to  ship 
to  him  "1  No.  5  Austin  gyratory  stone  crush- 
er" and  other  things  going  with  It,  never 
mentioning  boUer  or  engine.  The  order  \b 
•a  fully  written  contract,  confined  exclusively 
to  a  crusher  and  Its  accompanying  utensils. 
This  order  contains  the  following  clause: 
"It  Is  fully  understood  that  this  order  em- 
"bodies  the  entire  understanding;  that  it  Is 
not  affected  by  any  verbal  statement  or 
promises  by  whomsoever  made."  Thus  we 
liave  a  written  contract  containing  all  Its 
ntlpulatlons,  and  Coffman  would  by  his  own 
oral  evidence  add  to  It  a  most  material  ad- 
dition. He  would  contradict  it  The  law 
will  not  allow  this. 

That  alone  ends  the  case,  if  other  coiisld- 
•eratlons  did  not  On  that  same  day,  through 
Ramsey,  Coffman  made  a  written  order,  sign- 
ed by  Coffman,  saying,  "Purchase  for  W.  H. 
Coffman  with  power  plant  for  a  No.  5  crush- 
er boiler  and  engine  from  Houston,  Stanwood 
A  Gamble,  Cincinnati,  Ohio."  Thus  Coffman 
made  an  explicit  order  to  buy  the  boiler  and 
engine  from  Houston,  Stanwood  &  Gamble, 
and  he  says  it  was  shipped  from  their  manu- 
factory. The  Austin  Company  never  saw  this 
order.  It  went  to  Houston,  Stanwood  & 
Gamble.  It  is  absurd  to  say  that  the  pur- 
chase of  the  boiler  and  engine  was  from  the 
Austin  Company.  Not  only  that ;  but  Hous- 
ton, Stanwood  ft  Gamble,  as  Coffman  himself 
swears,  sent  him  a  bill  for  the  boiler  and 
engine,  and  he  paid  them  for  the  boiler  and 


engine.  Why  did  ^e  pay  Houston,  Stanwood 
&  Gamble  for  the  boiler  and  engine,  if  he 
had  bought  them  of  the  Austin  Company? 
Coffman  is  an  experienced  man  of  business, 
of  acute  Intelligoice.  Is  it  not  absurd  to  say 
that  he  could  be  under  the  opinion  that  he 
bought  the  boiler  and  engine  of  the  Austin 
Company,  or  that  he  would  pay  another  firm 
for  Uiem?  Another  absurdity  connected  with 
his  position  arises  from  the  fact  that  the 
crusher  price  was  $8,475,  and  the  boiler  and 
engine  cost  $1,200 ;  total  $4,675.  The  Austin 
Company  never  rendered  a  bill  for  anything 
but  their  crusher  to  Coffman.  He  knew  the 
bill  was  only  for  the  crusher.  The  bill  ren- 
dered was  for  $3,442.50,  the  original  contract 
price  for  only  the  crusher,  after  a  small 
abatement  for  a  utensil  belonging  to  the 
crusher  of  less  length  that  at  first  contem- 
plated. Never  did  the  Austin  Company 
make  any  demand  for  boiler  and  engine.  If 
it  had  sold  the  crusher,  boiler,  and  engine, 
why  did  it  never  render  a  bill  therefor?  And 
why  did  Coffman  accept  the  bill  for  boiler 
and  engine  rendered  by  Houston,  Stanwood 
&  Gamble,  and  pay  them  for  the  boiler  and 
engine,  if  the  Austin  Company  was  entitled 
to  the  money  for  a  purchase  from  them  of 
the  boiler  and  engine? 

Moreover,  the  Austin  Company  often  wrote 
to  Coffman  for  payment,  dunning  him.  He 
made  four  payments,  amounting  to  $2,400, 
thus  acknowledging  the  justice  of  the  de- 
mand. He  wrote  letter  after  letter,  asking 
indulgence  and  promising  payment  Those 
letters  did  not  speak  of  a  boiler  and  engine. 
They  related  to  the  demand  for  the  pay- 
ment of  the  crusher.  After  the  claim  was 
put  in  the  hands  of  lawyers,  he  promised 
payment  repeatedly,  and  even  after  the  ac- 
tion was  brought  it  seems  that  he  only  asked 
a  continuance  of  the  case.  He  never  mention- 
ed the  defect  of  the  engine  untU  the  suit  In 
all  the  correspondence  through  months  and 
months,  In  more  than  a  dozen  letters  from 
him  to  the  Austin  Company  and  its  attor- 
neys, he  never  mentioned  the  defect  He 
said  he  did  not  discover  the  defect  In  the  en- 
gine until  recently.  Why  not?  The  verdict 
is  clearly,  plainly  right  on  the  evidence. 
The  case  is  only  one  of  evidence. 

Therefore  we  affirm  the  Judgment 


(dB  W.  Va.  S74) 

GOLDBN  et  al.  v.  O  CONNELl.  et  at 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  9,  1911.) 

(Byllahu9  hy  the  Oowri.) 

CBBniTX)Bs'   Suit  (|  60*) -*  BifFOBcmaEifT  Of 
Liens— Decree. 

Pending  a  chancery  suit  to  enforce  varioui 
Hens  against  a  debtor's  land^  some  of  the  lien- 
ors holding  first  liens  agree  m  writing  that  the 
debtor  may  sell  a  part  of  a  tract  In  lots,  the 

Eroceeds  to  go  into  the  hands  of  a  trostee  to 
e  applied  on  liens.    Before  decreeing  the  debts 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Pec*  Plfl.  *  Am,  Pig'  Key  No*  Series  *  Rep'r  ln4«»es 
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and  salo  of  Hm  halanoe  of  the  debtoz^i  land,  the 
proceeda  of  such  lot  sales  should  be  ascertained, 
and  the  trust  fund  applied  on  the  lien  debts. 

[Ed.  Note.— For  other  cases,  see  Oreditors* 
Suit,  Cent  Dig.  U  191-209rDec  Dig.  |  50.*] 

Appeal  from  Circuit  Court,  Greenbrier 
County. 

Bill  by  Paul  Golden  and  others  against 
Daniel  O'Connell  and  others.  Decree  for 
plaintiflb,  and  defendant  O'Connell  appeals. 
Reversed  and  remanded. 

R.  S.  Turk  and  MoUohan,  McCUntlc  ft 
hiathews,  for  appellant  Li  M.  McClintia 
and  Price,  Osenton  St  McPeak,  for  appellees. 

BRANNON,  J.  Paul  Golden,  having  a 
Judgment  against  Daniel  O'Connell,  brought  a 
chancery  suit  against  O'Connell  and  various 
other  lien  creditors  by  judgment  and  deeds 
of  trust  to  enforce  his  lien  against  land  of 
O'ConneU.  It  is  a  lien  creditors'  suit  A 
decree  was  rendered  in  the  case,  fixing  the 
amount  of  a  very  considerable  number  of 
lien  debts  against  O'Connell,  and  subjecting 
his  land  to  sale.    He  appeals. 

A  very  important  matter  in  this  case,  and 
one  whidi  has  given  us  some  perplexity,  is 
this:  O'Connell  was  owner  of  several  tracts 
of  land  on  which  the  liens  rested.  After  re- 
port by  a  commissioner  of  a  number  of  liens,  a 
number  of  those  lienors  entered  into  an  agree* 
ment  in  writing,  reciting  that  O'Connell,  out 
of  a  tract  of  127  acres,  caUed  the  ''Drewry 
Place,"  at  White  Sulphur  Springs,  had  set 
apart  about  25  acres  for  town  lots,  streets,  and 
alleys,  to  be  offered  Cor  sale.  They  consented 
that  0*Connell  might  sell  them,  and  appoint- 
ed W.  BL  Nelson  their  attorney,  with  power 
to  execute  releases  of  liens  to  purchasers  of 
lots  on  receipt  of  the  purchase  price,  the 
money  arising  therefrom  to  be  applied  upon 
the  liens  upon  the  land  in  their  order  as  re- 
ported by  the  commissioner  in  the  cause. 
This  writing  was  signed  by  the  creditors  hav- 
ing the  first  liens  in  priority.  Five  lienors 
did  not  sign  it  O'Connell  filed  an  amended 
answer,  introducing  that  iNiper  Into  the  case, 
and  alleging  that  a  large  number  of  lots  had 
been  sold,  realizing  about  $5,000,  and  that 
a  hotel  had  been  sold  for  $3,000,  which  sales 
were  partly  for  cash  and  partly  on  credit, 
making  up  about  $8,000,  and  that  the  cash 
and  notes  had  gone  into  the  hands  of  Nelson. 
He  asked  that  the  case  go  to  a  commissioner 
to  ascertain  the  amount  in  the  hands  of  Nel- 
son thus  arising.  It  does  not  appear  when 
this  answer  was  filed.  It  is  first  mentioned 
in  the  decree  of  sale.  No  evidence  substanti- 
ates this  answer ;  but  as  no  depositions  could 
be  taken  until  the  answer  was  filed,  and  as 
the  answer  first  appears  in  the  decree  of  sale, 
we  think  that  would  excuse  O'Connell  for 
not  taking  such  depositions.  He  virtually 
asked  a  continuance,  by  asking  that  the  fund 
in  Nelson's  hands  be  ascertained.  It  is  ap- 
parent that,  as  the  first  1169  creditors  con« 


sented  to  this  agreement,  It  sbould  have  been 
ascertained  how  much  would  arise  from  such 
lot  sales  applicable  dn  the  debts.  The  debts 
were  decreed,  regardless  of  any  credit  from 
such  sales.  True,  no  evidence  proves  those 
matters;  but  the  court  had  before  it  that 
answer  and  the  agreement  taken  for  true, 
and  that  agreement  showed  that  consent  to 
such  sale  was  given  by  the  creditors;  and, 
though  it  did  not  prove  that  such  sales  had 
been  made,  yet  that  agreement  rendered  the 
fact  highly  probable.  That  agreement  ren- 
dered it  plausible  that  there  was  a  fund 
arising  from  the  sale  of  those  lots  and  that 
hotel  of  large  amount,  which  should  be  ap- 
plied on  the  liens,  a  trust  fund  dedicated  by 
agreement  of  O'Connell  and  the  lien  creditors 
for  the  payment  of  their  debta 

The  decree  did  not  sell  the  85  acres,  but 
sold  the  balance  of  the  tract,  reserving  the 
sale  of  the  85  acres  until  further  orders. 
We  think  that  it  was  error  to  decree  these 
debts  against  the  balance  of  the  land  and 
sell  it  for  the  full  amounts  of  the  debts  with- 
out first  ascertaining  and  bringing  in  the 
funds  arising  from  such  lot  afld  hotel  sales. 
It  seems  to  a  court  of  equity  inequitable  to 
decree  the  whole  amount  of  the  debts  and 
sell  the  balance  of  the  land  regardless  of  that 
fund.  These  lien  creditors  had  solemnly 
agreed  to  let  this  property  be  sold  for  pay- 
ment of  their  debts.  It  is  error  not  to  as- 
certain the  true  amounts  of  liens  before  de- 
creeing a  sale.  It  is  true  the  lienors  not 
signing  that  agreement  are  not  bound  by  It; 
but  they  seem  to  be  the  subsequent  lienors, 
and  anyhow,  though  they  may  be  delayed  by 
our  decision,  yet  equity  ilways  delays  cred- 
itors enforcing  liens  until  the  amounts  of 
the  liens  shall  be  ascertained. 

It  is  hardly  necessary  to  refer  to  other 
matters,  as  we  see  no  other  error,  and  those 
matters  involve  no  legal  principles. 

We  reverse  the  decree,  and  remand  the 
cause  to  the  circuit  court  for  the  purpose  in- 
dicated above,  and  for  other  proper  pro- 
ceedings. 

WILLIAMS,  P.,  absent 


(e»  w.  va.  4oa) 
CASTLB  et  al.  v.  OASTLB  et  aL 
CASTLE  V.  GIBSON. 

(Supreme  Court  of  Appeals  of  West  Virginia 

May  9,  1911.) 

(Syllabus  by  the  Court,) 

1.  Action  ({  56*)  — Appeal  and  Ebbob  Q 
964*)— Review— Consolidation  of  Cases. 
The  trial  court  has  discretion  in  the  mat- 
ter of  consolidating  causes,  and,  to  warrant  a 
reversal  of  a  decree  on  this  ground,  It  must  ap 
pear  that  such  discretion  has  been  misused  ta 
the  prejudice  of  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  IS  624-^1 ;  Dec  Dig.  |  56;*  Appeal  and 
Error,  Cent.  Dig.  S  8834 ;   Dec.  Dig.  |  96ft.*] 


•For  otKier  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Koj  Na  Series  A  Rep'r  J44(M(e« 
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2.  Costs  (i  10^  —  Stipxjultion  —  Oowstbuc- 

TION. 

It  is  error  to  decree  costs  in  favor  o£  one 
of  the  parties  to  a  suit  against  another,  in  the 
face  of  a  binding  agreement  between  them  that 
the  suit  should  be  dismissed  without  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  iS  17-19 ;  Dec.  Dig.  §  10.*] 

3.  COUBTB  (f  252*)— APPKAI/— JuBiSDicnow. 
An  appeal  will  lie  to  this  court  for  such  an 
error  as  to  costs  which  have  been  made  the  sub- 
ject of  agreement,  when  the  amount  thereof  ex- 
ceeds $100. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  252.*] 

Appeal  from  Circuit  Court,  Preston  Coun- 
ty. 

Action  by  Mary  C.  Castle  and  others 
against  George  M.  Castle  and  others,  and 
by  Joseph  W.  Castle  against  Miiford  C.  Gib- 
son. Suits  were  consolidated  and  a  decree 
made,  dismissing  both,  and  Joseph  W.  Cas- 
tle appeals.  Affirmed  in  part,  and  reversed 
in  part. 

Wm.  G.  Conley,  for  appellant  N.  J.  Fort- 
ney,  P.  J.  Crogan,  and  F.  El  Parrack,  for 
appellee  Miiford  C.  Gibson. 

WILLIAMS,  P.  Two  suits  in  equity  were 
pending  in  the  circuit  court  of  Preston  coun- 
ty, the  first  brought  in  June,  1897,  by  Mary 
C.  Castle  and  others  against  George  M.  Cas- 
tle and  others,  and  the  second  brought  in 
July,  1902,  by  Joseph  W.  Castle  against  Mil- 
ford  C.  Gibson. 

On  the  28th  of  October,  1905,  the  two  cas- 
es were  heard  together  and  a  decree  made, 
dismissing  both.  This  decree  required  Jo- 
seph W.-  Castle  to  pay  to  Mary  C.  Castle  all 
the  coi^ts  in  the  first  suit;  the  second  suit 
was  dismissed  without  costs  to  either  party. 

Joseph  W.  Castle,  one  of  the  defendants 
In  the  first  suit  and  sole  plaintiff  in  the  sec- 
ond, has  appealed,  and  assigns  four  grounds 
of  error:  (1)  That  it  was  not  proper  to  hear 
the  two  causes  together;  (2)  that  it  was 
error  to  decree  costs  against  petitioner  in  the 
first  of  said  causes ;  (3)  that  it  was  error  to 
dismiss  the  second  cause;  and  (4)  that  it 
was  error  not  to  decree  specific  performance 
according  to  the  prayer  of  the  bill  in  the 
second  suit 

Miiford  C.  Gibson  was  one  of  a  large  num- 
ber of  defendants  to  the  first  suit,  and  was 
the  sole  defendant  in  the  second. 

Pending  the  first  suit,  and  after  numer- 
ous depositions  had  been  taken  on  both  sides 
of  the  case,  on  the  15th  of  December,  1898, 
a  written  agreement  of  compromise  was  en- 
tered into  between  Joseph  W.  Castle,  Mary 
C.  Castle,  M.  C.  Gibson,  and  others,  in  which 
it  was  agreed  that  the  first  suit  was  to  be 
dismissed,  "agreed,**  and  that  each  party 
s}iould  pay  his  own  costs.  All  matters  in 
controversy  between  the  parties  involved  in 
the  suit,  which  was  in  relation  to  the  title 
to  a  certain  tract  of  land  and  the  timber 
which  had  been  cut  trom  it,  were  ''adjusted 


and  settled  forever"  by  this  agreement  The 
compromise  agreement  contained  this  con- 
tract between  Joseph  W.  Castle  and  M.  C. 
Gibson,  viz.:  "Joseph  W.  Castle  hereby 
agrees  that  he  will  pay  the  defendant,  M.  C. 
Gibson,  five  hundred  dollars  ($50000)  with- 
in thirty  days  from  this  date,  and  the  said 
Gibson  hereby  agrees  that  when  the  five 
hundred  dollars  above  mentioned  are  paid 
he  will  execute  and  make  the  defendant, 
Joseph  W.  Castle,  a  deed  of  special  war- 
ranty for  all  his  interest  in  the  farm,  in  the 
bill  mentioned  of  one  hundred  and  twenty- 
nine  acres  on  which  John  Hartman  lived  and 
died."  It  was  to  specifically  enforce  this 
contract  between  Joseph  W.  Castle  and  M. 
C.  Gibson  that  the  second  suit  was  brought 
Depositions  were  taken  by  both  plaintiff  and 
defendant  in  the  second  suit.  On  the  6th  of 
December,  1904,  while  the  second  suit  was 
pending,  and  before  any  order  of  dismissal 
was  made  in  the  first  suit,  Joseph  W.  Cas- 
tle and  M.  C.  Gibson,  who  were  the  only 
parties  to  the  second  suit  made  a  second 
written  agreement,  by  which  Gibson  was  to 
pay  Joseph  W.  Castle  $500  and  execute  to 
him  a  deed  with  special  warranty,  granting 
all  his  right  in  the  John  Hartman  farm,  "sav- 
ing and  reserving  to  himself  all  of  the  coal 
lying  under  the  vein  known  as  the  "Three 
Foot  Vein'  now  open  on  said  place."  The 
money  was  to  be  paid  and  deed  executed  by 
Gibson  upon  the  dismissal  of  the  Mary  C 
Castle  suit  and  the  contract  recites  that 
her  authority  in  writing  for  the  dismissal 
had  already  been  given.  Joseph  W.  Castle 
was  then  to  execute  to  Gibson  a  quitclaim 
deed  for  all  right  claimed  by  him  in  the  coal 
reserved  by  Gibson.  The  contract  then  dos- 
es as  follows:  *'It  is  further  agreed  between 
the  parties  hereto  that  the  said  two  suits  are 
to  be  dismissed  at  the  December  term,  1904, 
of  the  said  court,  'agreed,'  each  party  to 
pay  his  own  costs  incurred  therein."  The 
foregoing  statement  shows  the  relation  be- 
tween the  two  suits,  and  all  the  facts  es- 
sential to  a  review  of  the  decree  appealed 
from. 

[1]  There  Is  nothing  prejudicial  to  appel- 
lant in  his  first  assignment  of  error.  It  Is 
largely  a  matter  of  discretion  with  the  chan- 
cellor whether  or  not  it  is  proper  to  hear  two 
causes  together.  Beach  v.  Woodyard,  5  W. 
Va.  231;  McKIttrlck  v.  McKlttrick,  43  W. 
Va.  117,  27  S.  E.  303;  Wyatt  v.  Thompson, 
10  W.  Va.  645;  Patterson  v.  Eakin,  87  Va. 
49,  12  S.  B.  144 ;  8  Cyc.  591-59a  The  first 
agreement  of  compromise  did  not  appear  in 
the  first  suit,  but  it  was  the  basis  of  the 
second  suit,  and  was  made  an  ex;hibit  wltb 
the  bill.  By  consolidating  the  two  suits,  the 
court  could  consider  its  effect  upon  the 
rights  of  the  parties  in  the  first  suit;  other- 
wise it  may  have  required  an  amendment 
of  the  pleadings  in  that  suit  to  put  it  before 
the  court.     We  do  not  see  that  the  court 
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has  violated  its  discretion  by  consolidating 
the  suits,  or  that  appellant  is  prejudiced  by 
such  consolidation. 

[2]  As  to  the  second  point  of  error  assign- 
ed: The  decree  directs  that  Joseph  W.  Cas- 
tle pay  to  the  plaintiff,  Mary  C.  Castle,  all 
the  costs  of  said  first  suit.  Generally  speak- 
ing, the  control  over  costs  in  equity  suits 
is  a  matter  largely  within  the  discretion  of 
the  chancellor.  Section  10,  c  138,  Code 
1906;  Nutter  v.  Brown,  58  W.  Va.  237.  52  S. 
S.  88,  1  L.  R.  A  (N.  S.)  1083.  But  in  the 
present  case  the  costs  had  been  made  the 
subject  of  an  agreement  between  the  parties, 
which  took  it  out  of  the  court's  discretion. 
Both  of  the  compromise  agreements  express- 
ly stipulated  that  each  of  the  parties  should 
pay  his  own  costs  in  the  first  suit  The  de- 
cree holds  that  these  contracts  are  binding; 
and  we  do  not  see  how  the  court  could  have 
then  disregarded  the  stipulation  as  to  costs, 
which  appears  to  be  as  binding  as  any  other 
portions  of  the  agreements. 

[3]  The  matter  of  costs  being  thus  taken 
out  of  the  discretion  of  the  court  by  agree- 
ment of  the  parties,  and  the  amount  thereof 
decreed  to  be  paid  by  Joseph  W.  Castle  to 
Mary  O.  Castle  being  ^own  by  the  supple- 
ment to  the  record  to  be  in  excess  of  $100, 
after  deducting  the  costs  which  he  himself 
incurred  and  for  which  he  is  liable,  the  de- 
cree, as  to  costs,  becomes  an  appealable  de- 
cree. Nutter  V.  Brown,  58  W.  Va,  237,  52  S. 
E.  88,  1  L.  R.  A.  (N.  S.)  1083.  It  was  error 
to  disregard  the  agreements  concerning  costs, 
and  to  decree  all  the  costs  in  favor  of  Mary 
C.  Castle  against  Joseph  W.  Castle. 

Third:  The  second  suit  was  brou^t  to 
specifically  enforce  the  agr.eement  for  the 
purchase  of  the  land  which  was  in  contro- 
versy in  the  first  suit  Joseph  W.  Castle  and 
M.  C  Gibson  were  the  only  persons  interest- 
ed in  that  portion  of  the  compromise  agree- 
ment tXos  sought  to  be  .enforced.  Conse- 
quentlj,  It  was  not  necessary  that  any  of 
the  other  parties  to  the  contract  should  have 
been  made  parties  to  that  suit  The  court 
did  not  err  in  refusing  the  prayer  of  the  bill 
and  in  dismissing  the  seoond  suit,  in  view 
of  the  second  com/vromise  contract  of  Decem- 
ber 6,  1904.  Tnis  contract  abrogated  the 
first  one,  in  so  far  as  it  related  to  the  con- 
tract for  the  purchase  of  the  land.  This 
last-mentioned  agreement  was  not  a  matter 
In  litigation.  It  appears  in  the  record  of 
the  second  suit  only  as  matter  of  evidence; 
and  was  put  in  evidence  by  plaintiff  himself 
as  an  exhibit  in  support  of  his  objection, 
made  on  the  23d  of  February,  1905,  to  any 
further  taking  of  testimony  by  the  defendant 
By  the  terms  of  this  agreement,  both  suits 
were  to  be  dismissed,  ^'agreed,"  and  each 
party  was  to  pay  his  own  costs.  There  is  no 
proof  tliat  this  second  contract  was  ever 
(*flnceled  by  the  parties,  or  that  it  was  super- 
seded by  any  other  agreement    Neither  does 


it  appear  that  it  was  not,  at  the  time  of  the 
decree,  a  valid  and  binding  contract.  The 
court  could  not  have  granted  the  prayer  of 
Joseph  W.  Castle*s  bill  without  disregard- 
ing this  contract  which  plaintiff  had,  by  his 
counsel,  placed  before  the  court  This  reason 
is  also  a  sufficient  answer  to  the  fourth  as- 
signment of  error. 

It  is  insisted  by  counsel  for  appellant  that, 
inasmuch  as  there  is  no  order  of  court  show- 
ing the  filing  of  the  answer  of  M.  C.  Gibson 
In  the  second  suit  his  answer  cannot  be  con- 
sidered as  a  part  of  the  record.  This  is  true. 
Park  V.  Petroleum  Co.,  25  W.  Va.  108 ;  Sims 
V.  Bank,  8  W,  Va.  274;  Handy  v.  Scott,  26 
W.  Va.  710.  And  in  view  of  the  fact  that 
Gibson  filed  no  answer,  the  depositions  tak- 
en on  his  behalf  cannot  be  read.  Goldsmith 
V.  Goldsmith,  46  W.  Va.  426.  33  S.  B.  266; 
Bdgell  V.  Smith,  50  W.  Va.  349,  40  S.  B.  402. 
But  the  contract  is  not  a  part  of  the  defend- 
ant's evidence;  plaintiff's  counsel  vouched 
the  contract  in  support  of  his  objection  to 
any  further  taking  of  depositions  by  the  de- 
fendant and  therefore,  the  plaintiff  being  re- 
sponsible for  the  contract's  appearance  in 
the  record,  he  cannot  be  heard  to  say  now 
that  it  ought  not  to  be  read.  It  is  a  part  of 
his  own  evidence,  and  it  proves  him  out  of 
court 

We  do  not  interpret  the  language  of  the  de- 
cree, wherein  it  recites  **that  the  contracts 
heretofore  made  are  fair  and  binding  upon 
the  parties  thereto,"  to  be  an  adjudication 
upon  the  rights  of  Joseph  W.  Castle  and  M. 
C.  Gibson  under  the  contract  of  December 
6,  1904,  because  the  decree  expressly  says 
that  "the  dismissal  is  without  prejudice  to 
the  rights  of  the  parties  under  the  contract 
of  December  6,  1904,  if  any  they  have." 

In  so  far  as  the  decree  appealed  from  di- 
rects Joseph  W.  Castle  to  pay  all  the  costs  of 
the  first  of  said  suits  to  Mary  C.  Castle,  it 
will  be  reversed,  and  a  decree  entered  here 
that  each  of  the  parties  to  said  suit  pay  his 
own  costs;  and  in  all  other  respects  the  de- 
cree will  be  affirmed,  but  without  prejudice 
to  any  right  of  suit  upon,  or  defense  to,  the 
contract  of  date  December  6,  1904,  concerning 
which  we  express  no  opinion. 

Appellant,  having  substantially  prevailed, 
is  entitled  to  costs  in  this  court 


(69  W.  Va.  891) 

CHANDLER  V.  AMERICAN  CAR  &  FOUN- 
DRY CO. 
(Supreme  Court  of  Appeals  of  West  Virginia 

May  9,  19U.) 

(8yHahu9  hy  the  Court.) 

1.  Masteb  and  Servant  ({  206*)  — Absuicp 
TioN  or  Risks. 

The  servant  assumes  the  risks  of  all  dan- 
gers incidental  to  his  employment,  whether  the 
work  be  dangerous  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  550;   Dec  Dig.  {  206.*] 
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2.  Masteb  and  Sebvaitt  (IS  101,  102,  217*>- 

Injubt  to  Sebv ant— Assumption  of  Risk. 

It  if  the  daty  of  the  master  to  furnish  his 

servant  reasonably  safe  means  and  appliances 

with  which  to  work;   but  if  the  servant  knows 

the  purpose  and  condition  of  a  particular  ma- 

diine  or  appliance,  and  undertakes  to  use  it 

when  some  of  its  parts  are  wanting,  he  assumes 

the  risk  of  using  It  in  its  incomplete  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Gent  Dig.  H  17B,  584;    Dee.  Dig.  S$ 

101,  102,  217.*) 

8.  Mastkb  and  SsBViiLNT  (I  222*)— Injubt  to 

Ssbvant— Assumption  of  Risk. 

The  servant  is  not  obliged  to  obey  his  mas- 
ter's order  when  it  exposes  him  to  a  known  dan- 
ger;  if  he  does  so,  he  assumes  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  U  048,  661 ;  Dec  Dig.  { 
222.*] 

4.  Mastbb  and  Sbbvant  (|  265*)— Injubt  to 
Sebvant— Pbesumption  of  Nbqliqencs. 
Neeligeace  by  the  master  is  not  to  be  pre- 
sumed from  the  mere  fact  of  injury  to  the  serv- 
ant, except  in  those  cases  whemn  the  doctrine 
of  res  Ipsa  loquitur  is  applicable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  881;  Dec.  Dig.  {  265.*} 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Garfield  Chandler,  by  his  next 
friend,  against  the  American  Car  3c  Foundry 
Company.  Judgment  for  plalntUf,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Anderson,  Strother  &  Hughes,  for  plaintiff 
In  error.  Holt  &  Duncan,  for  defendant  In 
error. 

WILLIAMS,  P.  PlalnUff,  a  boy  20  years 
of  age,  was  Injured  while  In  the  service 
of  defendant  company,  and  sued,  by  next 
friend.  In  the  circuit  court  of  Cabell  county, 
and  recovered  a  Judgment  for  $2,000  against 
defendant  for  negligently  causing  his  Injury. 
He  was  employed  to  work  about  the  yards 
of  defendant's  car  shops  In  the  city  of  Hunt- 
ington, and,  at  the  time  of  h\a  Injury,  he 
and  four  other  boys  were  engaged  in  haul- 
ing a  truck  load  of  Iron  angle  bars  from  a 
certain  place  In  defendant's  grounds  to  the 
shops.  The  angle  bars  weighed  about  75 
pounds  according  to  plaintiff's  testimony; 
were  about  nine  feet  in  length,  by  about  five- 
sixteenths  of  an  inch  thick;  they  had  the 
form  of  a  half  open  book,  and.  If  flattened 
out,  would  be  about  eight  Inches  wide.  They 
could  be  easily  loaded  upon  the  truck  by  two 
boys,  one  lifting  at  either  end  of  the  bar. 
The  truck  on  which  they  were  loaded  was 
not  over  21  Inches  high,  was  flat  on  top,  and 
was  drawn  by  a  horse  upon  tracks  laid 
throughout  the  yards  for  that  purpose.  The 
angle  bars  had  been  hauled  to  the  defend- 
ant's yards  on  the  railroad,  and  thrown  off 
in  a  pile,  to  be  thereafter  carried  upon  the 
truck  to  any  point  about  the  yard,  or  build- 
ings, where  they  might  be  needed  In  the 
manufacture  of  cars.  Plaintiff  had  been 
working  for  defendant  only  four  days ;  and, 
at  the  time  of  his  injury,  he  and  four  other 


boys  had  been  ordered  by  defendant's  fore- 
man to  load  the  angle  bars  on  the  truck,  and 
to  take  them  to  one  of  the  shops.  Plaintiff 
testifies  that  after  they  had  put  on  what 
they  thought  was  a  sufficient  load  the  fore- 
man, Mr.  Chalmer,  told  them  to  put  on  all 
that  were  In  the  pile,  and  that  they  then 
loaded  on  the  balance  of  the  pile,  about  50 
more  bars;  that  this  made  too  much  of  a 
load  for  the  horse,  and  that  they  were  then 
told  by  the  foreman  to  push  on  the  trudc 
to  assist  the  horse,  and  did  so;  that  plaintiff 
was  pushing  at  one  side  of  the  truck  when 
they  came  to  a  curve  in  the  track  which 
made  the  car  harder  to  pull;  that  the  horse 
gave  a  sudden  jerk  which  Jostled  the  load 
and  caused  some  of  the  angle  bars  to  fall  and 
catch  his  left  hand,  severely  mashing  and 
lacerating  it  and  cutting  off  the  ends  of  two 
of  his  fingers. 

The  negligent  acts  complained  of  are:  (1) 
That  defendant  did  not  provide  a  proper, 
safe,  and  suitable  track  on  which  to  operate 
its  truck,  nor  a  reasonably  safe  and  suitable 
truck;  that  the  track  was  uneven,  being  low- 
er on  one  side  than  on  the  other,  and  that 
the  truck  was  not  provided  with  suitable 
standards  or  sideboards.  (2)  That  it  did 
not  use  proper  care  in  the  selection  of  a  fore- 
man of  its  work,  but  negligently  employed  a 
reckless  and  Incompetent  foreman.  (3)  Tliat 
it  did  not  use  sufficient  motive  power  to 
draw  the  truck,  that  the  horse  had  not  the 
strength  to  draw  it  evenly  and  smoothly 
when  loaded. 

As  to  the  first  negligence  complained  of: 
It  appears  from  the  testimony  of  Bradford 
Bums,  one  of  plaintiff's  witnesses,  that  there 
was  a  sharp  curve  in  the  trade,  and  at  this 
place  the  track  was  not  level ;  the  inner  rail 
being  about  one  inch  the  lower.  The  plain- 
tiff himself,  when  asked  what  made  the  Iron 
fall,  answered:  "The  horse  Jerked  it  [mean- 
ing the  car]  on  that  curve."  The  fact  that 
the  outer  rail  of  the  track  at  the  curve  was 
higher  than  the  inner  one  by  about  an  Inch 
does  not  show  negligence  in  its  construction. 
The  testimony  of  Bradford  Bums  Is  the  only 
proof  offered  by  plaintiff  to  show  that  the 
track  was  not  in  a  proper  condition,  and  it 
does  not  prove  it  Moreover,  it  Is  proven 
that  plaintiff  had  hauled  oth^  kinds  of 
Iron  over  the  trade  before  the  accident,  and 
therefore  it  must  be  presumed  that  he  knew 
Its  condition;  and,  knowing  the  condition 
of  the  track,  he  assumed  the  risk. 

[1]  It  Is  admitted  that  there  were  no  stand- 
ards, or  sideboards,  on  the  tru<^ ;  and  there 
is  conflict  in  the  testimony  as  to  whether 
the  trudL  was  constructed  with  a  view  to 
such  appliances.  But,  assuming  that  it  was 
provided  with  a  place  for  standards,  and 
that  defendant  ftdled  to  supply  them,  that 
is  not  such  an  act  of  negligence  as  would 
make  defendant  liable  for  the  injury  which 
happened  to  plaintiff.    Plaintiff  could  foresee 


*For  ether 


■ee  nme  iopio  and  MoUon  NUMBER  la  Dm.  Dig.  ft  Am.  Dig.  X^y  N«.  8«nM  *  B«W  Iad«ni 


W.VaO 


NATIONAL  BANK  v.  LYNCH 


889 


the  consequenceB  liable  to  follow  ftom  piling 
the  angle  bars  on  the  trade,  without  stand- 
ards to  support  them,  as  well  as  any  one 
else.  He  assisted  In  loading  the  truck,  and 
had  as  good  an  opportunity  to  know  whether 
the  angle  bars  were  piled  too  high  to  be  safe- 
ly hauled  without  standards  as  any  one  else 
had.  We  must  presume  that  he  possessed 
ordinary  intelligence,  and  such  Intelligence 
Is  all  that  was  necessary  to  enable  him  to 
anticipate  and  to  guard  against  any  danger 
from  the  angle  bars  rolling  down  upon  him. 

[2]  The  danger  was  so  obvious  and  patent 
that  he  must  be  held  to  have  assumed  the 
risk  as  one  Incidental  to  his  employment. 
To  say  that  he  could  not  have  foreseen  the 
danger  would  be  to  charge  him  with  an  un- 
usual degree  of  ignorance.  If  plaintiff  saw 
that  standards  were  intended  to  be  used  on 
the  truck,  and  undertook  to  use  it  without 
them,  he  assumed  the  risk.  1  Labatt  on 
Master  ft  Servant,  %  265.  This  court  said: 
"A  servant  having  knowledge  of  danger  to 
himself  must  use  dlllg^ice  and  care  to  pro- 
tect himself  from  harm."  Knight  v.  Coop- 
er, 86  W.  Va.  282,  14  S.  Bl  990. 

[t]  The  only  evidence  tending  to  prove 
that  defendant  was  negligent  in  not  provid- 
ing a  competent  foreman  is  that  the  foreman 
ordered  plaintiff  and  his  colaborers  to  put  on 
all  the  angle  bars  in  the  pile,  after  they 
thought  the  truck  had  been  sufficiently  load- 
ed. Granting  that  it  was  an  error  of  Judg- 
ment in  the  foreman  to  give  this  order,  still 
it  is  not  sufficient  to  prove  negligence  by  de- 
ffflidant  in  employing  hiuL  But  even  if  it 
had  been  proven  that  the  foreman  was  not 
competent,  and  that  defendant  knew  it,  or 
should  have  known  it  by  the  exercise  of  rea- 
sonable diligence^  still  it  was  necessary  to 
prove  that  his  Incompetency  was  the  proxi- 
mate cause  of  the  injury,  and  this  plaintiff 
haa  not  done.  Core  v.  Bailroad  Co.,  S8  W. 
Va.  466,  18  S.  B.  596;  Bailey's  Master's  Lia- 
biUtyi  70.  The  consequences  liable  to  follow 
from  the  overloading  of  the  truck,  and  then 
undertaking  to  push  against  it  to  help  the 
horse,  were  as  well  known  to  plaintiff  as 
they  were  to  the  foreman;  and,  if  plain- 
tiff thought  it  was  dangerous  to  obey  these 
orders  of  the  foreman,  he  was  not  compelled 
to  do  so;  in  obeying  the  orders,  he  assumed 
the  risk  of  known  dangers.  1  Labatt  on 
Master  and  Servant,  S  442.  The  foregoing 
argument  also  applies  to  show  that  plaintiff 
assumed  the  risk  of  such  accidents  as  were 
likely  to  follow  from  the  use  of  a  horse  to 
draw  the  truck. 

The  direct  and  proximate  cause  of  plain- 
tiff's Injury  was  the  piling  of  too  many  angle 
bars  on  the  truck,  and  then  undertaking  to 
push  It  after  it  was  heavily  loaded,  and  tak- 
ing a  dangerous  position  by  the  side  of  the 
truck,  where  the  iron  in  falling  would  fall 
upon  him.  These  were  plaintiff's  own  acts ; 
everything  which  contributed  to  his  injury 


was  open  and  visible,  and,  according  to  the 
evidence  now  before  us,  he  must  be  re- 
garded as  being  fully  cognizant,  at  the  time, 
of  all  accidents  likely  to  result  from  the  use 
of  the  means  and  appliances  employed  in  the 
work  at  which  he  was  engaged,  and  to  have 
assumed  the  risk  of  such  accidents.  The 
means  and  appliances,  according  to  the  evi- 
dence, were  all  reasonably  safe;  the  injury 
resulted  from  plaintiff's  own  lack  of  proper 
care. 

[4]  The  master  Is  not  an  insurer  of  his 
servants  against  injury;  and  "the  mere  fact 
of  injury  received  by  a  servant  raises  no 
presumption  of  negligence  on  the  part  of  the 
master."  Knight  v.  Cooper,  86  W.  Va.  232, 
14  S.  B.  999;  Richards  y.  Iron  Works,  56 
W.  Va.  626,  49  S.  B.  437. 

Plaintiff's  work  was  easy,  and  the  instru- 
mentalities used — a  truck  to  be  drawn  upon 
tracks  by  a  horse — were  of  the  simplest 
kind,  and  plaintiff  must  be  held  to  have  as- 
sumed the  risk  of  the  accident  which  result- 
ed in  his  injury;  It  was  an  incident  of  his 
employment.  He  has  failed  to  prove  even  a 
prima  facie  case  of  negligence  against  de- 
fendant In  view  of  what  we  have  said,  it 
was. error  to  refuse  defendant's  peremptory 
instruction  to  find  In  favor  of  defendant 

It  was  not  error  to  refuse  defendant's  in- 
structions Nos.  7  and  8,  because  they  re- 
late to  the  failure  to  warn  against  danger; 
and  it  is  not  averred  in  the  declaration  that 
defendant  was  negligent  In  falling  to  warn 
plaintiff  of  the  danger  incident  to  the  work 
at  which  be  was  engaged.  True  there  is 
some  evidence  in  the  case  tending  to  prove 
that  defendant's  foreman  had  told  plaintiff 
not  to  push  at  the  side  of  the  loaded  truck, 
but  this  evidence  was  wholly  irrelevant,  in- 
asmuch as  the  declaration  does  not  aver 
that  defendant  was  negligent  in  that  regard. 
In  view  of  the  want  of  such  an  averment  in 
the  declaration,  instruction  No.  8  becomes  a 
question  of  abstract  law,  and  it  was  not  er- 
ror to  refuse  it 

The  Judgment  of  the  lower  court  will  be 
reversed,  the  verdict  set  aside,  and,  in  view 
of  the  fact  that  we  are  unable  to  see  that 
plaintiff  may  not  be  able  to  make  out  a 
better  case  on  another  trial,  we  will  remand 
the  case  for  a  new  trlaL 

(68  W.  Va.  888) 

NATIONAL  BANK  OF  WBSTON  v.  LYNC« 

et  aL 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

May  9,  1911.) 

(Byllahus  ly  <^  Court,) 
L  PuBAuiNa  (S  246*)— Amsnuicent  or  Dbo- 

LABATION. 

A  declaration  may  be  amended,  In  form,  or 
In  substance,  so  long  as  the  Identity  of  the 
cause  of  action  is  preserved. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  676-683 ;  Dec.  Dig.  $  246.*] 
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2.  JuBT  (8  12*>— Bight  to  Jubt  Tbiai>-Usu- 
BT  AS  TO  Defense. 

The  right  to  plead  usury,  and  to  have  the 
israe  thereon  triea  by  a  Ivltj.  as  provided  by 
section  6,  chapter  06.  Code  1906,  is  a  substantive 
right,  of  which  a  defendant  can  not  be  deprived. 
[Ed.  Note.-~ror  other  cases,  see  Jury,  Dec. 
Dfg.  I  12.*] 

3.  Banks  and  Banking  (S  270*>— National 
Banks— Ububt— Rights  of  Makeb  of  Note. 

In  an  action  by  a  National  Bank  against 
the  maker  of  a  note,  defendant  has  the  right,  by 
sections  5197  and  6198,  Revised  Statutes  of  the 
United  States  (U.  S.  Oomp.  St.  1901,  p.  3493) 
to  reduce  the  amount  of  the  recovery  by  the 
amount  of  usurious  interest  which  the  note  bears 
on  its  face,  or  which  is  included  and  carried 
therein;  but  he  can  not  off  set  usurious  inter- 
est actually  paid:  his  remedy  for  illegal  inter- 
est actually  pala  being  by  action  under  said 
section  5198,  to  recover  back  twice  the  amount 
actually  paid. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  1023-1053;  Dec  Dig.  § 
270.*] 

Error  to  Circuit  Court,  Gilmer  County. 

Action  by  the  National  Bank  of  Weston 
against  Thursey  M.  Lynch  and  others. 
Judgment  for  plaintiff,  and  defendant  Thur- 
sey M.  Lynch  brings  error.  Reversed  and 
remanded. 

Charles  B.  Hogg,  for  plaintiff  in  error. 
Robert  L.  Bland,  for  defendant  in  error. 

MILLER,  J.  [1]  The  first  point  of  error 
is,  that  the  court  below  permitted  plaintiff 
to  amend  its  declaration,  charging  the  note 
sued  on  to  be  the  Joint  note  of  defendants, 
instead  of  joint  and  several,  as  charged  in 
the  original  declaration.  The  only  case  cit- 
ed for  this  proposition  is,  Postmaster  Gen- 
eral y.  Ridgway,  Fed.  Cas.  No.  ll,3ia  In 
that  case  plaintiff  had  declared  against  one 
obligor  alone  as  Jointly  and  severally  bound. 
The  plea  was  non  est  fctctum.  The  bond  of- 
fered on  the  trial  was  the  Joint  bond  of 
defendant  and  another.  On  objection,  on 
account  of  variance,  the  court  in  its  opin- 
ion says:  ''It  is  no  doubt  true  that  amend- 
ments may  be  made,  not  only  In  form  but 
even  in  substance.  But  surely  the  court  is 
not  to  be  put  to  sea;  nor  is  this  privilege 
to  be  so  construed  as  to  introduce  suddenly, 
and  on  the  trial,  new  parties  and  a  new 
cause  of  action."  This  was  the  real  point 
in  the  case.  No  authority  is  cited  for  the 
court's  conclusion.  The  amendment  made 
in  the  case  at  bar  was  not  in  the  midst  of 
the  trial,  but  before  trial,  by  amended  dec- 
laration, regularly  filed,  and  process  thereon, 
and  regularly  matured  at  rules.  The  cause 
of  action  was  the  same,  not  a  new  and  dif- 
ferent cause  of  action  from  thac  alleged 
in  the  original  declaration.  Besides  our 
statute,  section  8;  chapter  131,  Code  1906, 
authorizes  such  amendments,  even  in  the 
midst  of  the  trial.  The  authority  of  the 
court  to  permit  amendments  exists  inde- 
pendently of  statute.  Travis  v.  Peabody 
Ins.  Co..  28  W.  Va.  583.    Allegations  may  be 


changed  and  others  added,  so  long  as  the 
identity  of  the  cause  of  action  is  preserved. 
Kuhn  v.  Brownfleld,  34  W.  Va.  252,  12  8.  B. 
519,  11  L.  R.  A.  700;  Hanson  v.  Blake,  63 
W.  Va.  560,  60  S.  E.  589.  Other  cases  Jus- 
tifying the  amendment  are,  Gilchrist  v.  Oil 
Co.,  21  W.  Va.  115,  45  Am.  Rep.  555;  Van 
Winkle  v.  Blackford,  33  W.  Va.  573,  11  S.  B. 
26.    The  point  of  error  is  overruled. 

[2]  The  next  point  is  that  the  court  be- 
low rejected  defendants*  plea  of  usury.  The 
plea  tendered  was  in  general  terms,  such  as 
is  provided  for  by  section  6,  chapter  96,  Code 
1906.  The  statute  says  defendant  may  plead 
such  plea,  a  substantial  right,  we  think,  giv- 
en by  law,  and  of  which  a  defendant,  if  not 
otherwise  precluded,  can  not  be  deprived. 
Upon  the-  filing  of  such  plea  this  statute  re- 
quires the  court  to  direct  a  special  issue  to 
try  three  things:  (1)  Whether  or  not,  the 
contract,  assurance  or  other  writing  is  usuri- 
ous; (2)  if  so,  to  what  extent;  (3)  whether 
or  not  the  interest  has  been  paid  on  such 
contract,  assurance  or  other  writing,  above 
six  per  cent,  and  if  so,  to  what  extent.  It 
is  further  provided  that  if  the  verdict  upon 
the  plea  of  usury  be  for  the  defendant.  Judg- 
ment shall  be  rendered  for  the  plaintiff  for 
the  principal  sum  due,  with  interest  at  the 
rate  of  six  per  cent  per  annum,  and  if  any 
interest  has  been  paid  above  the  rate  of  six 
per  cent  per  annum,  the  excess  over  and 
above  that  rate  shall  t>e  entered  as  a  credit 
on  the  sum  due,  and  if  nothing  be  found 
due  after  applying  all  credits,  and  all  exces- 
sive interest,  Judgment  shall  be  entered  for 
the  defendant. 

We  think,  a  defendant,  if  he  so  elects,  has 
the  right  to  file  this  plea  of  usury,  and  have 
the  issues  thereon  tried,  without  interposing 
any  other  plea  to  the  action.  In  the  case 
at  bar,  however,  the  action  being  debt,  de- 
fendants were  permitted  to  demur  to  the 
declaration,  and  to  file  a  general  plea  of  nil 
debet,  in  writing,  without  counter  affidavit 
filed,  and  without  objection  on  that  ground, 
but  their  plea  of  usury  was  rejected.  It  is 
suggested  in  brief  of  defendants*  counsel 
that  the  court  below  may  have  rejected  this 
plea  for  want  of  a  counter  affidavit;  if  so, 
it  is  argued,  the  affidavit  of  the  plaintiff 
accompanying  the  declaration,  does  not  ap- 
pear to  have  been  filed  at  rules,  or  by  any 
order  of  the  court,  so  as  to  cut  off  defend- 
ants* plea.  The  point  we  think  immaterial, 
for  whether  or  not  plaintifTs  affidavit  was 
filed,  the  plea  of  nil  debet,  a  plea  to  issue, 
entered  without  objection,  operated  as  a 
waiver  by  the  plaintiff  of  its  right  to  require 
a  counter  affidavit  and  to  set  aside  the  c^ce 
Judgment,  and  admit  the  pleas.  Williamson 
&  Co.  V.  Nigh,  58  W.  Va.  629,  53  S.  B.  124; 
Parfitt  V.  Sterling  Veneer  and  Basket  Co., 
69  S.  B.  985,  992.  The  Judgment  below  re- 
jecting this  plea  we  think  was  clearly  er- 
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roneons.  The  plea  should  have  been  receiv- 
ed, and  the  issue,  as  the  statute  provides, 
directed  and  tried  by  the  Jury.  The  right 
given  by  the  federal  statute  does  hot  super- 
sede the  right  given  by  the  state  statute. 

[3]  The  briefs  and  arguments  of  coun- 
sel, however,  are  mainly  devoted  to  the  ques- 
tion whether  defendants  have  the  right,  as 
against  plaintiff,  a  national  bank,  to  cut 
down  recovery  on  the  note  sued  on,  to  the 
extent  of  the  usurious  interest  charged  or 
borne  by  the  note.  Such  rights  as  the  de- 
fendants have  are  given  by  sections  5197  and 
5198,  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St.  1901,  p.  3493).  It  seems  to 
be  settled  law  that  a  defendant  cannot  off- 
set against  principal,  usurious  interest  actu- 
ally -p&id  by  him;  that  his  only  remedy  for 
illegal  interest  actually  paid  is  the  right 
given  by  the  statute  to  recover  back  twice 
the  amount  so  paid,  the  penalty  prescribed 
by  section  5196,  for  the  unlawful  taking 
of  usurious  interest.  Bank  v.  Dearing,  91 
U.  S.  29,  23  L.  Ed.  196;  Bank  v.  Boylen,  26 
W.  Va.  554,  53  Am.  Rep.  113;  Lynch  v. 
Bank,  22  W.  Va.  554,  53  Am.  Rep.  113;  Bank 
V.  Bradford,  51  W.  Ta.  255,  41  S.  E.  153, 
and  cases  cited. 

It  is  earnestly  insisted,  however,  that  al- 
though the  note  sued  on  does  not  bear  on  its 
face  a  usurious  rate  of  interest,  or  in  fact 
any  Interest,  nevertheless,  there  is  includ- 
ed in  the  note  usurious  interest,  not  paid, 
but  agreed  to  be  paid,  and  that,  within  the 
meaning  of  said  section  5198,  it  carries  with 
it  usurious  interest,  not  recoverable  as  prin- 
cipal, in  said  action;  and  that  defendants* 
general  plea  of  usury,  under  the  state  stat- 
ute, fairly  presents  this  issue,  and  was  im- 
properly rejected  on  that  ground.  As  we 
have  already  concluded  the  judgment  must 
be  reversed  for  rejecting  this  plea,  we  need 
not,  and  do  not,  decide  the  question,  wheth- 
er it  is  good  ad  a  plea  under  the  federal 
statute.  In  National  Bank  v.  Lewis,  75  N. 
Y.  516,  31  Am.  Rep.  484,  defendant  seems 
to  have  combined  his  defenses  under  state 
and  federal  statutes,  in  the  same  plea.  In 
Bolles  on  the  National  Bank  Act  (4th  Ed.) 
page  264,  referring  to  this  case,  and  to  Na- 
tional Bank  v.  Orcutt,  48  Barb.  (N.  Y.) 
256,  257,  and  other  cases,  strongly  indicates 
that  the  plea  under  the  federal  statute 
must  be  specific;  while  in  Bank  v.  Littell, 
46  N.  J.  Law,  507,  the  court  holds  that 
if  the  maker  of  a  note  is  entitled  to  set 
up  the  usurious  interest  contract  between 
plaintiff  and  the  endorser,  it  is  not  nec- 
essary to  plead  the  federal  statute  special- 
ly, hut  that  he  may  avail  himself  of  it  un- 
der the  general  issue.  In  Brown  v.  Bank, 
169  U.  S.  416,  18  Sup.  Ct.  390,  42  L.  Ed.  801, 
Justice  Harlan  says:  "No  matter  how  many 
renewals  may  have  been  made,  if  the  bank 
has  charged  a  greater  rate  of  interest  than 
the  law   allows,  it  must.   If  the  forfeiture 


clause  of  the  statute  be  relied  on,  and  the 
matter  is  thus  brought  to  the  attention  of 
the  court,  lose  the  entire  interest  which  the 
note  carries  or  which  has  been  agreed  to 
be  paid."  But  as  we  have  said  we  do  not 
decide  the  question  of  pleading;  for  the 
benefit  of  court  and  counsel  on  another  trial, 
we  refer  to  the  authorities  found  on  the 
subject. 

Returning  to  the  main  question,  may  a  de- 
fendant, where  the  note,  on  its  face,  or  in 
fact  carries  usurious  interest,  interpose  the 
plea  of  usury,  and  thereby  reduce  recovery 
by  the  amount  of  the  usurious  Interest  car- 
ried in  the  note?  The  law  seems  to  be  well 
settled  that  he  may  do  so.  Brown  v.  Bank, 
supra;  Dan  forth  v.  National  State  Bank, 
48  Fed.  271,  1  a  0.  A.  62,  17  L.  R.  A.  622; 
Bank  v.  Stauffer  (C.  C.)  1  Fed.  187;  Bank 
V.  Bradford,  supra;  Bank  v.  Hoagland  (G. 
0.)  7  Fed.  159;  Shafer  v.  Bank,  53  Kan. 
614,  36  Pac.  998 ;  Bank  v.  Donnell,  172  Mo. 
384,  72  S.  W.  925;  McGhee  v.  Bank,  40  Neb. 
92,  58  N.  W.  537;  Hall  v.  Bank,  30  Neb. 
99,  46  N.  W.  151.  If,  however,  the  usurious 
interest  has  in  fact  been  paid  his  only  rem- 
edy is  by  action  to  recover  it  back;  he  can 
not  off  set  it  against  the  principal  of  the 
note. 

For  the  reasons  above  given  the  judgment 
below  will  be  reversed  and  a  new  trial 
awarded. 

(69  W.  Va.  880) 

J.  W.  ELLISON.  SON  &  CO.  r.  FLAT  TOP 

GROCERY  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  9,  1911.) 

(8yUabu9  hy  the  Court,) 

1.  Sales    (f    119*)  — Defect    in    Quality  — 
Right  to  Rescind. 

In  case  of  a  contract  for  the  sale  of  200 
car  loads  of  hay  of  given  quality  to  .be  delivered 
and  paid  for  in  monthly  installments  of  17  car 
loads  running  throuprh  a  year,  the  purchaser 
generally  has  no  right,  after  the  contract  has 
been  partly  executed,   to  rescind  for  defect  of 

?iuality  of  some  of  the  hay,  but  must  recoup 
rom  the  purchase  money  or  sue  for  damages 
for  such  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  293 ;   Dec.  Dig.  %  119.*] 

2.  Sales     (8   116«)  —  Contract  —  Bbeach — 
Right  to  Rescind. 

Where  a  purchaser  of  chattels  has  right  to 
rescind  the  contract  for  breach  of  it,  the  breach 
must  be  in  a  material  matter. 

[Ed.  Note.— For  other  cases,  see  Sales,  C^nt 
Dig.  f  290;  D^.  Dig.  I  116.^1 

Error  from  Circuit  Court,  Mercer  County. 

Action  by  J.  W.  Ellison,  Son  &  Co.  against 
the  Flat  Top  Grocery  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Ritz  &  Ritz,  for  plaintiff  in  error.  Sand- 
ers &  Crockett,  for  defendant  in  error. 
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BBANNON,  X  J.  W.  Ellison,  Son  &  Ck>.i 
and  the  Flat  Top  Grocery  Ck>mpan7,  both 
corporations,  made  a  written  contract  by 
which  the  Ellison  Ck>mpany  sold  to  the  Flat 
Top  Ck>nipany  200  car  loads  of  hay,  180  of 
which  were  to  be  No.  1  timothy,  and  20  No. 
1  mixed;  the  hay  to  be  good.  The  contract 
contained  the  clause:  ''The  party  of  the  first 
part  agrees  to  take  the  full  amount  of  hay 
within  twelve  (12)  months^  commencing  Oc- 
tober Ist,  1007,  said  shipment  to  be  made  at 
the  rate  of  sev^teen  cars  per  month,  which 
shipment  is  to  be  made  on  regular  terms, 
payable  ten  days  from  date  of  shipment'* 
The  hay  was  to  be  shipped  as  ordered  by  the 
purchaser.  The  Ellison  Company  began  ship- 
ment of  hay  September  10,  1907,  and  contin- 
ued these  shipments  until  late  in  June,  1908, 
when  the  Flat  Top  Company  refused  to  re* 
ceiye  any  further  shipments  on  the  ground 
that  the  contract  had  been  broken  by  the 
plaintiif  by  reason  of  the  fact  that  some  of 
the  hay  was  of  inferior  quality.  Under  this 
contract  123  car  loads  of  hay  had  been  then 
shipped;  there  remaining  to  be  shipped  77 
car  loads  when  the  Flat  Top  Company  re- 
scinded the  contract  Of  the  hay  shipped 
some  was  inferior.  Up  to  the  1st  of  Febru- 
ary, 1908,  there  were  shipped  55  cars,  and 
from  that  date  to  the  cancellation  of  the  con- 
tract by  the  Flat  Top  Company  68  cars.  The 
Flat  Top  Company  paid  for  the  123  cars  of 
hay.  From  time  to  time  durtog  the  delivery 
of  such  cars,  nine  cars  contained  some  bad 
hay.  Complaint  was  made  by  the  Flat  Top 
Company  of  this  bad  hay,  and  the  parties 
met  and  the  Flat  Top  Company  was  allow- 
ed a  rebate,  and  that  matter  was  adjusted 
to  the  satisfaction  of  both  parties,  and  the 
delivery  of  hay  was  continued.  Eight  of  the 
cars  containing  bad  hay  were  shipped  before 
February  1, 1908,  and  the  other  one  in  March. 
In  June,  1908,  two  cars  contained  some  bad 
hay.  One  of  these  cars,  however,  need  not 
be  consideried,  as  it  was  accepted  by  the  pur- 
chaser from  the  Flat  Top  Company.  It 
seems  not  in  question.  As  to  the  other  car 
the  Ellison  Company  took  it  back  on  com- 
plaint being  made.  And  on  complaint  about 
these  two  cars  the  Ellison  Company  offered 
to  take  them  both  back  and  replace  them 
with  good  hay;  but  the  Flat  Top  Company 
refused  this  proposition  and  canceled  the  con- 
tract and  then  the  Ellison  Company  brought 
the  suit  we  have  in  hand  against  the  Flat 
Top  Company  to  recover  damages  for  the 
breach  of  the  contract,  and  recovered  a  ver- 
dict against  the  Flat  Top  Company  for  $4,- 
463.40,  and  the  court  refused  a  new  trial  and 
rendered  judgment  therefor. 

[1]  A  question  has  been  much  debated  be- 
tween counsel  as  to  whether  this  contract  is 
one  deemed  an  entire  or  a  severable  con- 
tract in  the  language  of  the  courts  and  law 
books.  Is  It  such  a  contract  an  entire  con- 
tract as  would  authorize  the  purchaser  of 
the  hay,  at  any  point  during  the  process  of 


delivery,  to  cancel  the  contract  for  the  de- 
livery of  some  bad  hay,  without  liabUity  to 
damages  for  breach?  Or  is  it  a  severable 
contract  denying  such  power  of  cancellation 
and  compelling  the  purchaser  to  execute  it 
and  look  to  the  seller  for  compensation  In 
damages  for  bad  hay  delivered?  I  remark 
that  each  contract  must  stand  upon  its  na- 
ture and  circumstances.  Upon  this  question 
there  is  a  wilderness  of  authority  through 
many,  many  years,  and  conflicting.  Here  Is 
a  contract  not  to  deliver  a  single  specific 
thing  at  one  time.  Here  Is  a  contract  of 
present  sale  of  chattels  to  be  delivered  in  fu- 
ture by  installments  covering  a  considerable 
time,  not  to  be  executed  by  one  single  deliv- 
ery. We  have  to  take  the  contract  that  Is 
in  our  bands.  Can  the  Flat  Top  Company 
receive  123  car  loads  of  hay,  and  then  cancel 
the  contract  leave  the  undelivered  hay  on 
the  hands  of  the  Ellison  Company,  and  be 
immune  from  damages?  "A  contract  for 
property  to  be  delivered  in  installments* 
where  each  installment  is  to  be  paid  for  sep- 
arately, is  not  entira  The  vendor  will  be 
entitled  to  recover  for  any  delivered  install* 
ment  irrespective  of  default  in  the  delivery 
of  others.  In  contracts  for  the  future  de- 
livery of  goods,  to  be  subsequently  or  con- 
currently paid  for,  the  delivery  being  a  con- 
dition on  the  performance  of  which  the  right 
to  payment  depends,  if  the  contract  is  entire 
there  must  be  a  delivery  of  the  whole  to 
fulfill  the  condition.  But  where  delivery  is 
to  be  made  in  parcels  or  installments,  sey- 
erable  not  only  in  bulk  but  prices  and  times 
of  delivery,  the  delivery  of  each  parcel  Is  a 
condition  only  to  payment  pro  tanto.  Nor 
will  a  default  in  respect  to  one  severable  part 
entitle  the  other  party  to  rescind,  unless 
there  is  then  a  renunciation  of  the  entire 
contract,  persisted  in  afterwards.**  Suther- 
land on  Damages,  vol.  3,  pp.  1851,  1852.  *'A 
contract  to  deliv^  50,000  tons  of  coal  In  a 
year,  at  the  rate  of  6,000  tons  a  month,  at 
the  buyer's  option,  upon  monthly  notice  of 
the  quantity  required  for  the  next  month,  is 
severable,  and  where  the  contract  has  been 
partly  performed,  and  the  portion  delivered 
has  been  paid  for  and  consumed,  but  a  por- 
tion of  the  coal  so  delivered  and  consumed 
was  of  inferior  quality  to  that  demanded  by 
the  contract,  no  right  to  rescind  the  contract 
is  raised,  but  in  an  action  by  the  vendor  for 
a  breach  of  the  contract  the  defendant  may 
set  off  his  damages  by  reason  of  such  sub- 
stitution." Scott  V.  Kittanning  Coal  Co.,  89 
Pa.  231,  33  Am.  Rep.  753.  ''Where  A.  con- 
tracts to  cut  and  deliver  at  B.'s  mill  a  mil- 
lion feet  of  merchantable  logs  within  the 
year,  at  an  agreed  sum  per  thousand  feet,  to 
be  scaled  and  received  as  each  100,000  feet 
are  placed  in  a  certain  creek,  the  contract  is 
divisible  and  not  entire."  '  Tenny  v.  Mulvan- 
ey,  8  Or.  129. 

We  find  in  Benjamin  on  Sales,  579,  the  fol- 
lowing: '*In  Simpson  v.  Crippen*  the  defend- 
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ant  bad  agreed  to  supply  the  plaintiff  with 
6,000  to  8,000  tons  of  coal,  to  be  delivered  In 
the  plaintiff's  wagons  at  the  defendant's 
colliery  'in  equal  monthly  quantities  during 
the  period  of  twelve  months  from  the  first 
of  July  next'  During  the  first  month,  July, 
the  plaintiff  sent  wagons  for  158  tons  only 
and  on  the  1st  of  August  the  defendants 
wrote  that  the  contract  was  canceled  on  ac- 
count of  the  plaintiff's  failure  to  send  for 
the  full  monthly  quantity  in  the  preceding 
month.  The  plaintiff  refused  to  allow  the 
contract  to  be  canceled,  and  the  action  was 
brought  on  the  defendants'  refusal  to  go  on 
with  it  Held  that,  although  the  plaintiff 
had  committed  a  breach  of  contract  by  fall- 
ing to  send  wagons  in  sufliclent  number  the 
first  month,  the  breach  was  a  good  ground 
for  compensation,  but  did  not  justify  the  de- 
fendants in  rescinding  the  contract,  under 
the  rule  established  by  Pordage  v.  Cole. 
Two  of  the  judges  (Blackburn  and  Lush,  JJ.) 
declared  that  they  could  not  understand 
Hoare  t.  Rennie,  and  declined  to  follow  it." 
We  find  in  9  Cyc.  648,  the  following:  "Where 
the  installments  are  numerous,  extending 
over  a  considerable  period,  a  default  either 
of  delivery  or  payment  would  not  appear  to 
discharge  the  contract,  although  it  must  nec- 
essarily give  rise  for  an  action  for  damages." 
In  Blackburn  v.  Riley,  47  N.  J.  Law,  290, 
1  Atl.  27,  54  Am.  Rep.  159,  it  is  held:  "On 
a  contract  for  sales  of  goods  by  successive 
deliveries  and  payments,  a  default  in  respect 
to  one  or  more  will  not  discharge  the  other 
party  unless  it  is  evident  that  the  defaulting 
party  intends  no  longer  to  fulfill.''  In  Gerll 
V.  Poidebard  Co.,  67  N.  J.  Law,  482,  31  Atl. 
401,  30  L.  R.  A.  61,  51  Am.  St  Rep.  611,  it 
is  held:  "Upon  a  sale  of  goods  delivered  £q 
Installments  there  is  no  right  of  rescission 
by  the  purchaser  for  a  failure  to  deliver  one 
of  the  installments,  unless  the  seller,  by  his 
conduct,  indicates  his  intention  to  abandon 
the  contract,  or  a  desire  no  longer  to  be 
bound  by  its  terms.  Hence,  under  a  contract 
to  sell  30  bales  of  silk,  to  be  delivered  in 
specific  installments,  at  times  designated,  the 
failure  or  inability  of  the  seller  to  deliver 
the  first  installment  at  the  time  agreed  upon 
does  not  release  the  purchaser  from  the 
whole  contract.  He  remains  under  obliga- 
tion  to  receive  the  other  installments  when 
tendered  to  him,  if  the  usefulness  to  him  of 
any  installment  did  not  depend  on  prompt 
delivery  of  the  prior  installments,  and  full 
indemnity  for  the  failure  to  deliver  the  first 
installment  could  be  secured  by  action  based 
thereon."  "Where  there  was  a  contract  for 
the  purchase  of  a  cargo  of  fiour,  and  a  por- 
tion of  it  was  delivered,  paid  for,  and  used 
by  the  purchaser,  he  cannot  repudiate  the 
contract,  upon  the  ground  that  the  brand 
upon  the  flour  was  not  that  for  which  he 
contracted."  Lyon  v.  Bertram,  20  How.  149, 
15  L.  Ed.  847.  The  court  also  said:  "When 
an  article  is  warranted  and  the  warranty  is 
not  complied' with,  a  purchaser  who  has  re- 


ceived  and  paid  for  and  used  a  portion  of 
the  article,  and  derived  a  benefit  from  it, 
cannot  then  rescind  the  contract  He  may 
receive  it  and  bring  a  cross-action  for  the 
breach  of  warranty." 

Much  more  authority  in  this  line  could 
be  given.  See  Huyett  &  Smith  Go.  y.  Chi- 
cago Edison  Co.,  167  111.  283,  47  N.  B.  384, 
59  Am.  St.  Rep.  279,  for  full  authority.  Of 
course,  authorities  contra  could  also  be  giv- 
en. We  think  that  those  authorities  are  apt 
in  the  case  we  have  in  hand,  defect  in  qual- 
ity. It  ml^t  be  different  for  failure  of  the 
purchaser  in  payment  It  might  be  different 
on  failure  to  deliver  on  time  when  time  is 
material  under  the  circumstances.  But  we 
have  a  case  where,  after  a  large  part  of  the 
contract  had  been  executed,  the  purchaser 
rescinds  for  defect  in  quality  to  a  limited 
extent  of  hay.  I  would  say  that  the  contract 
in  such  a  case  Is  severable,  and  that  the  pur- 
chaser cannot  abruptly  eanoel  the  contract, 
but  must  look  to  damages.  Qreat  stress  is 
placed  by  the  defense  on  the  case  of  Nor- 
rington  v.  Wri^t,  116  U.  S.  188,  6  Sup.  Ot 
12,  29  L.  Ed.  366.  There  was  a  failure  to 
deliver  iron  rails  at  a  certain  stipulated 
time  and  failure  in  quantity  of  shipment, 
and  the  court  held  that  the  purchaser  could 
rescind.  They  were  first  deliveries.  That 
case  is  different  The  seller  failed  to  ship 
the  first  shipments — ^I  say  the  first  ship- 
ments, a  material  matter — at  the  time  stip- 
ulated, and,  as  soon  as  the  purchaser  learn- 
ed that  the  quantity  to  be  shipped  had  not 
been  shipped,  he  canceled  the  contract 
Time  was  the  essence  there.  The  opinion 
says  so,  and  Justice  Gray  said:  "Their  pre- 
vious acceptance  of  the  single  cargo  of  400 
tons  shipped  in  February  was  no  waiver  of 
this  right,  because  it  took  place  without  no- 
tice, or  means  of  knowledge,  that  the  stip- 
ulated quantity  had  not  been  shipped  in  Feb- 
ruary." Filley  v.  Pope,  115  U.  S.  213,  6  Sup. 
Ct.  19,  29  L.  Ed.  872,  differs  from  this  case. 
There  was  a  failure  to  ship  the  pig  iron  from 
Glasgow  to  New  Orleans.  And  the  court 
held  that  shipment  from  Glasgow  was  a  ma- 
terial part  of  the  contract  and  that  the 
buyer  could  refuse  to  accept  iron  shipped 
from  Leith  arriving  at  New  Orleans  earlier 
than  it  would  have  arrived  if  shipped  from 
Glasgow.  Here  was  premature  delivery, 
^fany  of  the  authorities,  as  will  be  seen  in 
Williston  on  Sales,  |  467,  say  that  the  pur- 
chaser may  rescind  if  the  circumstances 
show  an  intent  or  Inability  on  the  part  of 
the  seller  not  to  complete  his  contract  He 
says  the  late  Ekiglish  authorities  so  hold; 
that  is,  they  deny  the  right  of  rescission, 
and  require  the  party  to  look  to  damages, 
unless  such  intention  to  abandon  the  con- 
tract by  the  party  who  should  perform  it  ap- 
pears. So  says  7  Am.  &  Eng.  Bncy.  L.  150. 
But  in  this  case  the  Ellison  Company  was 
ready,  willing,  and  able  to  complete  its  con- 
tract and  begged,  but  was  refused,  leave  to 
do  so.    Thus  amid  conflicting  authority,  'On 
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this  case  as  it  Is,  for  each  must  stand  on 
its  own  facts,  I  would  hold  that  there  would 
be  no  right  of  rescission,  but  the  purchaser 
must  allow  the  contract  to  be  completed  and 
sue  for  damages  for  defect  in  quality  of  the 
hay  delivered. 

There  is  another  view  against  the  defend- 
ant It  had  received  123  car  loads.  Its  re- 
pudiation of  the  contract  would  leave  77  car 
loads  on  the  hands  of  the  plaintiff,  which 
must  be  supposed  to  have  made  purchases  of 
farmers  and  bound  itself  in  order  to  be  able 
to  comply  with  its  contract  with  the  Flat 
Top  Company.  €k)uld  that  r.ight  be  exercised 
when  the  Flat  Top  Ck>mpany  had  received 
more  than  half  the  hay  and  could  not  re- 
turn it,  could  not  place  the  Ellison  Com- 
pany in  statu  quo?  The  fact  that  it  could 
not  do  so  Is  an  argument  against  the  right  of 
rescission.  When  one  party  can  make  the 
other  whole,  it  is  often  different  "The  con- 
tract must  be  rescinded  in  toto;  cannot  be 
rescinded  in  part  and  affirmed  in  part" 
Clark  on  Contracts,  350.  A  contract  must 
be  wholly  rescinded,  or  not  at  all,  is  said  in 
Buskirk  v.  Peck,  57  W.  Va.  872,  50  S.  B.  432. 
Manns-Bruning  Co.  v.  Prince,  51  W.  Va.  510, 
41  S.  B.  907,  to  same  effect.  As  is  said  in 
note  to  80  U  R.  A.  at  page  72:  "And  the 
court  held  that  in  case  of  a  failure  to  com- 
ply with  the  contract  in  reference  to  the  first 
shipment  the  purchaser  might  refuse  to  ac- 
cept and  rescind  the  contract,  but  this  might 
not  be  so  if  the  breach  was  in  a  subsequent 
shipment,  since  then  the  seller  could  not  be 
put  in  statu  quo."  In  Kauffman  v.  Baeder« 
108  Fed-  171,  47  C.  C.  A.  278,  54  L.  R.  A. 
247,  a  Circuit  Court  of  Appeals  held:  "Where 
one  party  to  a  contract  has  received  and  re- 
tained the  benefits  of  a  substantial  partial 
performance  thereof  by  the  other  party,  he 
cannot  rescind  it,  but  the  contract  must 
stand,  he  must  perform  his  part  of  it,  and 
his  remedy  for  the  breach  of  complete  per- 
formance by  the  other  party  is  limited  to 
compensation  therefor  in  damages.  A  breach 
of  an  independent  covenant,  a  covenant 
which  does  not  go  to  the  whole  consideration 
of  a  contract,  but  which  is  subordinate  and 
Incidental  to  Its  main  purpose,  does  not  con- 
stitute a  breach  of  the  entire  contract,  or 
warrant  its  rescission  by  the  injured  party. 
The  latter  is  still  bound  to  perform  his  part 
of  the  contract,  and  his  remedy  for  the 
breach  is  comi)ensation  in  damages." 

But,  be  the  above  holding  as  it  may,  the 
decision  of  this  case  is  not  alone  governed 
by  it  And  why?  Because  there  was  no  suh- 
stantial  breach  of  the  contract  by  the  Ellison 
Company.  There  was  only  one  car  having 
bad  hay  in  it  that  was  made  the  basis  of 
the  repudiation  of  the  contract  by  the  Flat 
Top  Company.  The  nine  cars  that  contained 
bad  hay  had  been  arranged.  The  parties 
were  satisfied  by  mutual  agreement  for  abate- 
ment as  to  theuL  Thereafter  there  was  only 
one  car  containing  some  bad  hay.  It  would 
seem  unjust  that  this  small  item  should  al- 


low the  purchaser  to  annul  the  contract  and 
leave  77  car  loads  of  hay  on  the  hands  of 
the  seller,  and  make  it  suffer  a  loss  by  hav- 
ing to  hunt  another  purchaser,  and  sell  it  at 
a  loss,  as  the  evidence  shows  that,  when 
the  defendant  canceled  the  contract,  hay 
was  falling  and  materially  fell  in  price.  This 
repudiation  of  the  contract  did  not  take  place 
at  the  opening  of  its  execution  by  the  Ellison 
Company.  It  might  well  happen  that,  in 
so  large  a  quantity  of  hay  having  to  be  gath- 
ered here  and  there  from  farmers,  there 
would  be  some  bad  hay.  The  Flat  Top  Com- 
pany so  regarded  it  because  it  allowed  the 
Ellison  Company  to  atone  for  nine  car  loads 
of  bad  liay  by  a  rebate  therefor.  It  did  not 
then  regard  this  so  material  a  matter.  Why 
did  it  not  then  treat  defect  in  the  nine  car 
loads  of  hay  as  ground  for  cancellation?  It 
did  not  do  so,  but  allowed  the  Ellison  Com- 
pany to  go  on  under  the  contract,  and  months 
later  the  Flat  Top  Company  repudiated  the 
contract  for  some  bad  hay  in  one  car  load. 
Now,  what  does  the  law  say  even  In  those 
cases  of  contracts  where  the  right  of  re- 
scission exists  for  breach?  I  quote  from  Wil- 
liston  on  Sales,  {  467 :  "Accordingly  the  gen- 
eral rule  governing  bilateral  contracts  must 
be  applied.  If  either  buyer  or  seller,  there- 
fore, has  committed  a  material  breach  of  con- 
tract, or  has  by  repudiation  manifested  an 
intention  to  commit  such  a  breach,  the  other 
party  should  be  excused  from  the  obligation 
to  perform  further.  If,  however,  the  injured 
party  knowingly  accepts  defective  perform- 
ance of  the  contract,  or  accepts  further  per- 
formance after  he  is  aware  that  a  breach 
of  contract  has  been  committed,  such  conduct 
will  operate  as  a  waiver  of  his  ri^t  to  refuse 
to  go  on  with  the  contract,  though  not  neces- 
sarily of  his  right  to  recover  damages  for  the 
breach  committed  by  the  other  party.  These 
principles  are  reasonably  well  settled  in  re- 
gard to  contracts  generally,  and  should  fur- 
nish a  sufficient  guide  in  regard  to  install- 
ment contracts ;  but,  unfortunately,  the  Eng- 
lish courts,  though  at  first  seeming  to  accept 
these  views,  in  later  decisions  seem  to  deny 
the  injured  party  the  right  to  refuse  to  con- 
tinue performance  irrespective  of  the  mate- 
riality of  the  breach,  unless  the  breach  or 
some  act  or  conduct  of  the  wrongdoer 
'amounts  to  an  Intimation  of  an  Intention  to 
abandon  and  altogether  to  refuse  performance 
of  the  contract* "  I  quote  from  24  Am.  & 
Eng.  Ency.  L.  644:  "Generally  the  failure 
of  performance,  in  order  to  constitute  a 
ground  for  rescission,  must  be  total ;  such  aa 
to  defeat  the  object  of  the  contract  or  ren- 
der it  unattainable.  The  right  to  rescission 
does  not  exist  where  there  had  been  a  sub- 
stantial though  not  literally  a  complete  per- 
formance." 

[2]  Under  this  authority,  I  ask:  Did  this 
failure  as  to  one  car  deprive  the  Flat  Top 
Company  of  the  benefit  of  the  contract?  Was 
it  not  sure  that  it  could  and  would  get  for 
the  balance  g&>d  hay?    It  had  gotten  good 
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hay  up  to  the  date  of  Its  repudiation  of  tbe 
contract  The  contract  had  been  so  far  made 
good  to  It,  and  It  had  every  reason  to  be  sure 
that  the  balance  of  the  contract  would  be 
properly  executed.  It  would  lose  nothing, 
suffer  no  detriment  But,  aside  from  that, 
there  was  no  material  or  substantial  breach. 
The  Ellison  Company  had  furnished  123  cars, 
and  could  and  would  furnish  the  balance,  and 
it  would  be  most  unreasonable  to  say  that 
this  small  failure  as  to  one  car  should  break 
the  contract  Williston  says,  in  section  467, 
that:  *'A8  a  matter  of  theory  the  excuse  of 
an  innocent  promisor  in  a  contract  should 
depend  on  whether  he  will  receive,  if  he  goes 
on  with  the  contract,  substantially  what  he 
bargained  for.  If  he  will  not  receive  sub- 
stantially what  he  bargained  for,  be  ought 
not  to  be  required  to  perform  the  contract" 
His  text  malces  the  right  to  rescind,  even  if 
that  right  exists,  dependent  on  the  materi- 
ality of  the  omission. 

The  plaintiff's  two  instructions  complained 
of  were  consistent  with  the  legal  principles 
above  stated,  and  we  see  no  error  in  them. 
As  they  are  long,  and  as  the  legal  principles 
are  above  stated,  and  the  case  will  not  go 
back  for  trial,  we  need  not  insert  them. 

The  defendant's  instructions  Nos.  1,  2,  3,  4, 
and  9  are  based  on  the  right  of  rescission  In 
this  case  and  are  not  good  according  to  the 
principles  above  stated.  We  need  not  insert 
them  at  length,  as  the  legal  principles  have 
been  stated.    They  are  of  great  length. 

The  defendant's  Instruction  No.  5  would 
have  told  the  jury  that,  if  the  hay  already 
shipped  did  not  oomply  with  the  terms  of 
the  written  contract,  and  the  plaintiff  had 
notice  thereof,  the  defendant  had  right  to 
presume  that  the  77  car  loads  thereafter  to 
be  shipped  were  of  the  same  kind  as  those 
previously  shipped,  and  it  had  a  right  to 
cancel  the  contract  In  the  first  place,  the 
bulk  of  the  hay  that  had  been  shipped  was 
good,  and  as  to  that  that  was  bad  It  had 
been  adjusted,  and  thus  far  the  instruction 
did  not  suit  the  case;  but  further,  the  fact 
that  there  had  been  some  bad  hay  shipped 
would  not  justify  the  defendant  in  assuming 
that  more  would  be  shipped,  especially  as 
the  parties  had  agreed  as  to  the  bad  hay 
that  had  been  shipped,  and  the  subsequent 
shipments  and  the  eagerness  of  the  Ellison 
Company  to  comply  with  the  contract  as  to 
quality  would  justify  the  inference  that 
bad  hay  would  not  be  shipped;  anyhow,  it 
would  not  justify  the  mere  assumption  that 
the  contract  would  in  future  be  violated.  The 
defendant  could  not  anticipate  this. 

The  defendant's  instruction  No.  6  says  that 
tf  the  jury  believe  from  the  evidence  that 
part  of  the  hay  shipped  was  not  of  the  quality 
required,  and  that  the  hay  which  the  Ellison 
Company  had  for  shipping  upon  the  remain- 
der of  the  contract  was  of  inferior  quality, 
then  the  defendant  had  right  to  cancel  the 
contract  Now,  there  was  a  great  deal  of  evi- 
dence to  show  to  the  contrary.    There  was 


no  evidence  to  justify  the  theory  that  the 
hay  thereafter  to  be  shipped  was  bad.  The 
instruction  was  not  apt  to  the  evidence,  and 
only  tended  to  mislead  from  the  justice  of 
the  case.  The  justice  of  the  case  did  not 
demand  it  Besides  that,  an  instruction  of 
the  plaintiff.  No.  2,  told  the  jury  that  the  hay 
thereafter  to  be  furnished  must  be  such  as 
the  contract  required. 

The  defense  claims  that  an  instruction  for 
the  plaintiff  would  allow  as  a  measure  of 
damages  a  recovery  on  77  car  loads  of  hay 
the  difference  between  the  contract  price  and 
the  market  price  at  the  dates  of  delivery, 
and  that  for  the  month  of  September,  1907, 
only  4  cars  were  shipped  when  17  should  have 
been,  and  in  October,  when  17  cars  should 
have  been  shipped,  only  7  were  shipped,  mak- 
ing 23  oars  shortage  in  those  months,  and 
that  these  failures  were  attributable  to  in- 
ability to  get  cars  except  in  two  instances. 
Now,  in  the  first  place,  for  the  month  of  Sep- 
tember only  one  car  load  was  demanded  by 
the  contract  and  four  were  delivered.  In 
the  next  place,  the  contract  excuses  for  in- 
ability to  get  cars.  In  the  next  place,  it  Is 
clearly  proven  that  the  defendant  failed  to 
give  orders  for  shipment  in  several  instances, 
though  requested  to  do  so.  Counsel  for  de- 
fendant say  that,  as  the  defendant  did  not 
give  shipping  instructions  for  as  many  as 
17  cars  in  several  months,  and  28  cars  were 
behind  at  the  time  of  the  cancellation,  the 
plaintiff,  by  continuing  to  ship  after  such 
failure  of  shipping  orders,  waived  its  right 
to  require  the  defendant  to  take  the  cars 
which  sOiould  have  been  but  were  not  ordered 
during  each  month,  and  that  the  instructions 
for  the  plaintiff  to  the  extent  that  they  make 
no  allowance  for  these  cars  are  erroneous  to 
the  extent  that  the  failure  to  ship  these  cars 
was  due  to  the  omission  to  give  orders  for 
them.  We  do  not  see  that  there  is  any 
strength  in  this.  The  reason  why  these  28 
cars  were  not  shipped  in  those  months  was 
the  failure  of  the  defendant  to  give  orders 
for  them.  This  is  not  disputed.  Is  this  a 
claim  for  damages  by  recoupment  or  failure 
to  ship  in  those  months?  If  so,  no  notice  was 
given  of  it  But,  at  any  rate,  orders  were 
not  given  for  shipment  of  those  28  cars  at 
the  time  stipulated.  No  fault  is  found  with 
the  principle  laid  down  by  the  court  as  to 
the  measure  of  damages,  in  a  general  sense. 

The  defendant  complains  that  witness  Elli- 
son was  asked  if  the  plaintiff  had  sold  the 
77  car  loads  of  hay  which  it  had  on  hand 
for  delivery  to  the  defendant  as  No.  1  tim- 
othy and  No.  1  mixed  hay,  and  was  allowed 
to  answer  that  it  had  been  sold  as  No.  1  hay. 
Now,  the  plaintiff  had  right  to  show  that 
those  77  cars  were  good  hay;  and  we  fall 
to  see  that  evidence  of  their  sale  as  No.  1 
in  the  market  would  be  inadmissible.  Coun- 
sel for  defendant  say  that  such  sale  was  res 
inter  alios  acta;  that  is,  a  transaction  to 
which  the  defendant  was  not  a  party  and  not 
bound.    But  we  think  that  such  sale  In  th«i 
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open  market  was  a  drcnmstance  tending  to 
ahow  ttiat  the  hay  was  good,  as  the  plaintiff 
bad  right  to  show,  though  not  called  upon 
to  show  it,  perhaps. 

The  same  may  be  said  as  to  the  evidence 
of  witness  Hoge. 

An  assignment  of  error  is  as  to  witness 
Larrick  in  allowing  him  to  say  that  he  at- 
tempted to  purchase  some  of  the  hay  de- 
livered to  the  Flat  Top  Company  as  No.  1 
hay.  This  only  went  to  prove — ^was  only  a 
mode  of  proving — that  this  hay  was  of  good 
quality  as  called  for  by  the  contract  Surely 
there  can  be  no  solid  objection  to  this. 

The  main  point  in  this  case  is  as  to  the 
right  of  rescission  under  the  contract  These 
other  matters  touching  the  measure  of  dam- 
ages and  the  evidence  of  Ellison,  Hoge,  and 
Larrick  are  inconsequential,  cutting  no  im- 
portant figure  in  this  casc^  surely  not  ground 
for  reversing  a  fair  trial  on  the  merits  of 
the  case  doing  justice.  People  contracting 
ought  to  live  up  to  their  contracts.  It  would 
surely  be  contrary  to  justice  and  law  to  al- 
low the  Flat  Top  Company,  after  this  con- 
'  tract  had  been  largely  executed,  with  honest 
intent  on  the  part  of  the  Ellison  Company 
to  honestly  execute  it,  to  break  it  off  for 
some  bad  hay  in  1  car  out  of  200,  especially 
when  the  Ellison  Company  asked  pardon  and 
took  that  car  back  and  offered  to  replace  it 
with  another  car  of  good  hay.  Counsel  for 
tihe  defendant  do  not  base  the  right  of  rescis- 
sion on  anything  but  the  presence  of  some 
bad  hay  in  that  one  single  car.  The  case 
leads  us  to  say  that  there  was  no  substantial 
breach  of  the  contract  on  the  part  of  the  Elli- 
son Company,  and  that  the  fact  that  hay  was 
falling  greatly  in  price  was  the  inducement 
to  the  Flat  Top  (Company  to  repudiate  the 
contract,  and  not  the  breach  of  it  by  the 
Ellison  Company. 

We  affirm  the  judgment  of  the  circuit 
court 

(M  W.  Vb.  387) 

KBJRFOOT  v.  DANDRIBGB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  9,  19U.) 

(Byllabm  by  ike  Oawrt.) 

Appeal  and  £2bbob  (S  870*)— Rxview— -IinxA- 
ZiOOUTosT  Decbkb— Final  Appeal. 

A  decree,  prematurely  entered,  pending  ex- 
ceptions to  a  commissioner*!  report  undisposed 
of,  and  which  does  not  finally  adjudicate  the 
controversies  between  the  parties  to  the  cause 
is  interlocutory,  and  not  appealable,  and  a  sub- 
sequent decree  disposing  of  such  exceptions,  and 
finally  adjudicating  all  matters  in  controversy, 
brings  with  It,  for  review  on  appeal,  all  errors 
in  the  former  decree. 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Srror,  Cent.  Dig.  H  3487-3512;  Dec  Dig.  § 
870.*1 

Appeal    from    Circuit    Court,    Jefferson 
County. 
Appeal  by  John   P.   Kerfoot,  as  trustee, 


against  A.  S.  Dandridge  and  others.  Decree 
for  plaintiff,  and  Hugh  A.  White,  executoi; 
and  others,  appeal.    Affirmed. 

Brown  &  Brown  and  Beclcwith  ft  Bushong, 
for  appellants.  Beltzhoover  ft  Beltzhoover, 
for  appellees  devisees  of  Craven  Truss^L 

MILLER,  J.  This  Is  a  second  appeal  in 
this  cause;  the  first  was  by  Serena  C.  Dan- 
dridge, from  a  decree  of  March  9,  1888; 
opinion  reported  in  46  W.  Va.  673,  31  S.  E. 
947.  The  present  appeal  is  by  Hugh  S.  White, 
ezechtor  of  Blackburn  Hughes,  deceased,  and 
J.  W.  Gardner,  committee  administrator  of 
said  Serena  C.  Dandridge,  deceased,  from  a 
decree  of  October  29,  1907. 

The  decree  now  before  us  brought  the  cause 
on  for  hearing  on  the  reports  and  supple- 
mental report  of  the  commissioner,  to  whom 
the  cause  had  been  referred,  to  state  and  set- 
tle the  accounts  in  accordance  with  the  de- 
cree and  mandate  of  this  court  on  the  former 
appeal  Sundry  exceptions  to  said  reports, 
by  Craven  Trussell's  executor,  were  sustain- 
ed, because  of  errors  therein,  and  because 
said  reports,  in  the  opinion  of  the  court,  did 
not  "trace  the  full  disposition  of  the  fund  so 
as  to  enable  the  court  to  arrive  at  a  correct 
conclusion  and  disposition  of  the  case."  With- 
out, however,  recommitting  the  cause  to  the 
commissioner,  the  court,  of  its  own  motion, 
adopted  and  filed,  in  lieu  of  a  report  by  a 
commissioner,  a  "Detailed  Statement,**  made 
by  counsel  for  the  heirs  at  law  of  said  Craven 
Trussell,  deceased.  Finding  from  this  state- 
ment that  there  was  due  Sarah  P.  Hughes, 
deceased,  the  sum  of  seven  hundred  and  twen- 
ty-eight dollars  and  twenty-nine  cents,  and 
that  said  Serena  C  Dandridge,  to  whom,  by 
decree  of  May  18^  1901,  the  last  distribution 
had  been  made,  had  been  overpaid  seven  hun- 
dred and  five  dollars,  it  was  decreed  that 
Hugh  S.  White,  executor  of  Blackburn 
Hughes,  deceased,  sole  distributee  of  said 
Sarah  P.  Hughes,  deceased,  recover  of  J.  W. 
Gardner,  sheriff,  committee,  and  administra- 
tor of  said  Serena  G.  Dandridge,  deceased,  the 
sum  so  overpaid  her,  to  be  credited  on  the 
sum  so  found  due  said  Sarah  P.  Hughes,  leav- 
ing a  balance  due  her  of  ninety  three  dollars 
and  twenty-nine  cents,  and  that  said  White, 
executor,  should  recover  from  each  of  the  five 
several  heirs  of  said  Craven  Trussell,  de- 
ceased, to  whose  executors,  by  decree  of  De- 
cember 2, 1903,  the  last  preceding  distribution 
had  been  made,  the  sum  of  eighteen  dollars 
and  slxty-stx  cents,  to  make  up  said  balance. 

The  first  point  of  error  relied  on  by  coun- 
sel for  the  estate  of  Serena  C.  Dandridge  is, 
that  the  decree  appealed  from  deprives  that 
estate  of  the  benefits  of  a  decree  adjudicating 
the  rights  of  decedent,  of  May  28,  1901. 
The  latter  decree,  although  it  brought  the 
cause  on  to  be  beard  on  the  reports  of  said 
Green,  commissioner,  and  the  several  excep* 
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tlons  th«reto,  rastatned  by  tbe  decree  now 
before  us,  in  terms  reserved  the  questions 
presented  by  said  exceptions;  but  finding 
'from  the  orders  entered  In  the  cause  and 
from  the  reports  of  the  special  commis- 
sioner of  sale,  showing  the  amonnt  of  moneys 
that  have  come  into  the  cause,"  that  there 
was  due  said  Serena  G.  Dandridge  "from 
the  fund  in  the  cause  an  amount  greatly  in 
excess  of  her  purchase  money  bond,*'  then 
held  by  q;>eclal  commissioner  Trapnell,  dated 
October  18»  1891,  for  seven  hundred  and 
ninety  three  dollars  and  ninety-four  cents, 
it  was  thereby  decreed,  that  said  special 
<!ommls8ioner  "do  cancel  said  bond,  and  de- 
liver the  same,"  to  her  or  her  attorneys,  and 
that  he  also  "execute  and  deliver"  to  her 
"a  deed  for  the  land  purchased  by  her  in 
this  cause." 

By  the  same  decree  the  cause  was  "again 
referred  to  commissioner  T.  C.  Green,"  and 
who  was  directed  thereby  to  report:  First, 
the  amount  due  Hugh  8.  White,  executor  of 
Blackburn  Hughes,  deceased,  sole  distributee 
of  said  Sarah  P.  Hughes,  deceased,  after 
charging  her  interest  with  all  debts  charge- 
able thereto;  second,  the  amount  of  the 
payments,  with  interest  on  the  same,  on  ac- 
count of  the  Interest  of  A.  S.  Dandridge,  Jr., 
and  L.  P.  Dandridge,  in  excess  of  their  share, 
and  to  whom  such  excessive  payments  were 
made;  stating  further  such  other  matters 
as  he  might  deem  pertinent,  or  that  any 
party  should  require. 

That  decree  of  May  28,  1901,  was  never 
appealed  from.  Was  it  final  or  appealable  as 
to  the  matters  adjudicated  against  the  es- 
tate of  Serena  G.  Dandridge,  in  the  decree 
now  before  us?  If  so,  the  latter  decree  is 
erroneous,  and  should  be  reversed.  That  de- 
cree did  find,  not  upon  the  reports  of  com- 
missioner Green,  and  the  pending  exceptions 
thereto,  but  "from  orders  entered"  and  "re- 
ports of  the  special  commissioner  of  sale" 
that  there  was  then  due  Miss  Dandridge 
from  the  fund  in  the  cause  an  amount. great- 
ly in  excess  of  her  purchase  money  bond, 
and  ordered  her  bond  canceled  and  sur- 
rendered to  her,  and  that  a  deed  be  made  to 
her  by  the  special  commissioner.  But  the 
court  did  not  find  what  amount  was  due  her 
as  distributee,  nor  undertake  to  finally  ad- 
just and  settle  the  accounts  between  the 
distributees  and  creditors,  and  to  which  the 
exceptions  to  the  reports  of  commissioner 
Green  related.  Some  of  these  exceptions  re- 
lated particularly  to  errors  and  omissions 
in  the  account  of  Serena  G.  Dandridge,  af- 
fecting seriously  the  rights  of  other  distribu- 
tees. True  the  decree  does  direct  cancellation 
of  her  bond,  and  that  a  deed  be  made,  but 
ft  recommits  the  cause  to  the  commissioner, 
assuming  perhaps,  that  att&t  crediting  her 
with  her  distributive  share,  and  deducting 
debts  for  which  she  was  liable,  a  balance 
wonld  be  due  her  as  distributee.  The  sale 
to  iier  had  already  been  confirmed,  and  on 


payment  of  all  purchase  money  she  was  en- 
titled to  cancellation  and  surrender  of  her 
bond,  and  to  a  deed;  but  it  appears  from 
the  decree  that  she  in  fact  paid  nothing  on 
the  bond  cancelled,  unless  the  court  right- 
fully determined  that  she  was  entitled  as 
distributee  to  an  amount  in  excess  of  her 
bond.  Whether  she  was  or  not,  and  how 
much,  was  a  question,  in  part  at  least,  left 
undecided  by  the  decree.  Besides  the  record 
then  showed  that  all,  or  practically  all,  of  the 
money  had  been  distributed,  except  the  bal- 
ance due  from  Miss  Dandridge  on  her  bond, 
and  that  on  a  proper  adjustment  of  the  ac- 
counts betwem  distributees  a  very  consid- 
erable sum  was  due  to  the  estate  of  Sarah 
P.  Hughes,  and  that  excessive  payments 
had  been  made  to  some  of  the  other  dis- 
tributees, or  their  credits.  How  can  it  be 
said  then  that  this  decree  adjudicated  or  set- 
tled all  matters  in  difference  between  the 
parties,  or  the  principles  thereof,  controlling 
the  court  in  the  decree  now  under  review? 
Gould  appellees  have  appealed  from  that  de- 
cree? We  do  not  think  so;  it  did  not  finally 
dispose  of  their  rights.  In  Garrett  v.  Brad- 
ford, 28  Grat  (Va.)  600,  it  was  decided  that 
a  decree  which  overruled  certain  exceptions, 
and  confirmed  the  report  of  a  commissioner, 
as  to  the  questions  involved  in  those  excep- 
tions, but  recommitted  the  report  as  to  mat- 
ters involved  in  other  exceptions,  was  never- 
theless a  decree  settling  the  principles  of  the 
cause  as  to  the  questions  involved  in  the  ex- 
ceptions overruled  and  from  which  an  appeal 
would  lie.  But  Judge  Snyder,  in  Hoy  v. 
Hughes,  27  W.  Va.  778,  783.  referring  to  this 
decision  says:  "I  am  very  doubtful  whether 
such  a  decree  would  be  considered  appealable 
in  this  state."  Giting  Laidley  v.  Kline,  21 
W.  Va.  21.  The  decree  in  the  latter  case,  did 
not  differ  materially  from  that  in  the  Vir- 
ginia oase.  It  involved  exceptions  to  a  com- 
missioner's report,  overruled  and  sustained, 
and  did  not,  we  think,  differ  very  materially 
in  this  respect  from  tibe  decree  we  are  coior 
^idering,  except  that  it  contained  no  order  of 
recommittal.  Judge  Snyder  says  of  it:  "This 
decree  shows  on  Its  face  that  it  does  not  ad- 
judicate the  principles  of  the  entire  cause 
nor  is  it  otherwise  such  a  decree  as  can  be 
appealed  from  to  this  court.  The  record  here 
shows  no  othar  decree  in  the  cause,  but  it 
does  show  that  a  number  of  claims  other 
than  those  of  the  appellants  were  reported 
by  the  commissioner,  and  as  those  claims 
were  in  no  manner  considered  or  passed  upon 
by  the  court,  and  the  commlssionar's  report 
not  having  been  confirmed,  the  appeal  must 
be  dismissed  as  prematurely  and  improvi- 
dently  awarded."  In  Smith  v.  S>vans,  42 
W.  Va.  862,  26  S.  B.  S47,  the  point  decided 
was,  tliat  a  decree  prematurely  entered,  pend- 
ing a  commissioner's  report  undisposed  of,  and 
which  does  not  finally  adjudicate  the  oontro* 
versies  between  the  parties  to  the  cause,  is  in- 
terlocutory, and  not  appealable.   Citing  Shirey 
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r.  Mnsgrare,  29  W.  Va.  131,  11  S.  B.  914;  i  of  commissioners,  and  dealt  with  to  the  pres- 


HIU  V.  Als,  27  W.  Va.  215;  Laldley  v.  Kline, 
snpra;  and  Camden  v.  Raymond,  9  W.  Va. 
680.  The  decree  to  Smith  v.  Elvans  adjudged 
that  the  bill  "to  so  far  as  it  is  to  be  regard- 
ed and  taken  as  a  creditors'  bill,  or  as  a 
bill  for  the  specific  performance  of  a  contract 
is  dismissed;  but,  on  motion  of  plaintiff, 
the  bill  Is  retained  as  to  the  feature  of  ad- 
vancements." This  court  regarded  the  bill 
neither  a  creditors*  bill,  nor  one  for  specific 
performance,  but  one  to  ascertato  and  dis- 
tribute the  estate  of  a  decedent,  and  held 
that  the  decree  In  no  wise  adjudicated  the 
merits  of  the  cause,  but  left  the  merits  whol- 
ly unadjudicated.  The  case  of  Shirey  v.  Mus- 
grare  is  a  leadtog  case;  it  reviews  most  of 
the  prior  decisions.  A  balance  of  purchase 
money  different  from  that  found  by  a  com- 
missioner was  decreed  against  Musgrave,  and 
each  party  was  decreed  to  pay  his  own  costs, 
the  court  decltolng  to  then  act  upon  the 
commissioner's  report,  and  reservtog  all  oth- 
er questions. 

It  was  said  of  that  decree,  as  It  may  be 
said  of  the  decree  now  before  us.  that  it  is 
only  necessary  to  understand  the  object  of 
the  suit,  and  the  matter  which  it  called  upon 
the  court  to  determine,  to  see  that  among 
the  questions  reserved,  are  some  of  the  most 
important  principles  of  the  cause,  and  of 
course  the  decree  la  not  appealable.  The  point 
of  the  syllabus  applicable  here  is,  that  the 
statute  authorizing  an  appeal,  where  there 
is  a  decree  adjudicating  the  principles  of  the 
case,  is  available  only  where  the  decree  ap- 
pealed from  adjudicates  all  questions  raised 
in  the  cause  by  pleadings  or  otherwise.  Oth- 
er cases  illustrating  the  application  of  the 
rule,  and  which  we  think  Justify  our  Conclu- 
sion as  to  the  decree  of  May  28,  1901,  are 
referred  to  to  the  cases  already  cited. 

It  follows,  that  if  that  decree  was  not  an 
appealable  decree,  the  statute  of  limitations 
does  not  apply,  and  that,  on  principles  an- 
nounced to  Keck  V.  Allender,  42  W.  Va.  420, 
26  S.  B.  437,  Smith  v.  Evans,  and  Laldley  v. 
Kltoe,  supra,  the  court  below,  regardless  of 
that  decree,  had  Jurisdiction  to  finally  adjust 
and  adjudicate  the  accounts  between  the  par- 
ties, and  that  all  matters  not  finally  adjudi- 
cated and  disposed  of  by  that  decree  are  now 
before  us  for  review  on  the  present  appeal. 

This  brings  us  to  the  consideration  of  the 
alleged  errors  to  the  decree  of  October  29, 
1907.  Was  there  error  in  the  decree  of  May 
28,  1901,  which  the  court  below  could  correct 
by  that  decree?  Though  relying  on  the  con- 
clusiveness of  that  decree,  as  to  the  status 
of  the  account  of  Miss  Dandridge,  counsel 
nevertheless  insist  there  was  no  error  in  her 
favor  therein,  or  prejudicial  to  the  rights  of 
the  other  distributees.  On  the  contrary  they 
insist  tliat  the  record  demonstrably  shows 
that  decree  to  have  been  clearly  right  They 
undertake  to  show,  by  reference  to  particu- 
lar items,  errors  and  omissioni^  to  the  reports 


ent  and  In  prior  decrees,  which,  when  read- 
Justed  according  to  their  views,  will  show 
the  status  of  the  account  of  Miss  Dandridge 
practically  as  recited  to  the  decree  of  May 
28,  1901,  and  said  ''Detailed  Statement"  cor- 
respondingly erroneous.  Reference  is  first 
made  to  disbursements  on  account  of  the  so 
called  Porter  debt;  the  first,  by  decree  of 
December  4,  1883,  of  $1,822.00;  the  second, 
by  decree  of  March  1,  1886,  of  $697.66;  the 
third,  by  decree  of  May  20,  1887,  of  $1,200.- 
00;  the  fourth,  by  decree  of  December  12, 
1889,  balance,  $53.79.  As  we  understand 
counsel,  the  argument,  based  on  these  de- 
crees of  disbursement  is,  that  to  none  of 
them,  except  the  last,  did  the  court  under- 
take to  apportion  the  several  payments  on 
debts  among  the  several  distributees  liable 
therefor,  but  directed  payment  out  of  the 
common  fund  In  the  hands  of  the  special 
commissioners ;  wherefore,  they  say,  there  is 
nothing  in  the  record  n^^tivtog  their  the- 
ory, that  the  court  may  have  devoted  the 
dower  interest  of  Mrs.  Serena  C.  Dandridge, 
Sr.,  wife  of  Adam  S.  Dandridge,  Sr.,  in  these 
funds,  to  the  payment  of  those  debts.  Our 
reply,  in  part,  is,  that  we  can  not  see  from 
the  records  before  us  that  this  dower  money 
was  in  fact  so  applied;  or  that  the  decree 
now  under  review  Is  erroneous  or  correctlble 
in  this  particular.  Counsel  did  not  bring  up 
the  entire  record,  either  on  this  appeal,  or 
on  the  former  appeal.  On  the  former  appeal 
it  was  assumed,  we  think  Justifiably,  though 
we  are  criticised  by  counsel  for  having  done 
so,  that  the  court  below,  and  distinguished 
counsel,  would  not  undertake  to  distribute 
funds  to  creditors,  before  a  decree  adjudi- 
cating the  principles  of  the  cause,  and  fixing 
determlnately  the  rights  of  the  parties,  the 
failure  to  do  which  has  caused  all  the  trouble 
encountered  on  this  and  on  the  former  ap- 
peal. Apropos  to  the  argument  relating  to 
the  dower  money,  we  find  by  reference  to  the- 
report  of  commissioner  Moore,  in  the  record 
of  the  former  appeal,  that  disbursements 
were  made  on  account  of  the  Porter  debt, 
and  on  other  debts,  prior  to  December  4, 
1883,  which  may  have  absorbed  all  the  dower 
money. 

Another  item,  equally  affected  by  the  ar- 
gument based  on  the  appropriation  of  the- 
dower  money.  Is  the  item  of  $198.37.  a  por- 
tion of  the  debt  of  the  First  National  Bank 
of  Jefferson,  charged  agatost  the  estate  or 
Miss  Dandridge,  disbursed  under  an  order  of 
June  11,  1881.  But  it  Is  also  argued  that  it 
appears  from  the  record  that  this  bank  ob- 
tained a  Judgment  against  Lemuel  P.,  A. 
Stephen,  and  Serena  O.  Dandridge,  Jointly, 
in  the  order  named,  and  that,  without  other 
evidence  of  the  fact,  the  court  should  assume, 
from  the  order  In  which  defendants  were 
named  In  the  Judgment  and  petition  filed, 
that  Serena  O.  Dandridge  was  the  last  en* 
dorser  on  the  note  sued  on,  and  lastly  Uable, 
and  only  liable,  if  at  all,  to  the  event  the  dls- 
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trlbutable  shares  of  the  two  otl\er  judgment 
debtors  shoald  be  found  insufficient  to  dis- 
cliarge  tbe  debt  Neither  the  note  nor  the 
judgment  are  found  In  the  record.  It  would 
be  going  too  far,  we  think,  to  find  error  in  a 
decree  on  such  a  record.    We  can  not  do  so. 

A.  complete  answer,  we  think,  to  the  argu- 
ment relating  to  all  disbursements  made  prior 
to  or  subsequent;  to  May,  1885,  Is  that  pre- 
sented by  counsel  for  appellees,  namely,  that 
by  decree  of  May  26,  1885,  the  court  under- 
took to  and  did  adjudicate  the  rights  of  the 
parties,  fixing  the  amounts  of  the  various 
debts  decreed  against  the  several  distribu- 
tees, and  their  priorities,  and  the  proportions 
in  which  they  were  respectively  liable,  and 
this,  so  far  as  the  record  shows,  was  the 
only  decree  that  did  so.  This  decree  we  un- 
derstand is  the  basis  of  the  ''Detailed  State- 
ment" of  counsel,  adopted  in  lieu  of  a  com- 
missioner's report,  and  of  the  final  decree  of 
October  29,  1907.  That  decree  adjudged, 
with  respect  to  the  Porter  debt  and  other 
debts  with  which  the  account  of  Serena  C 
Dandridge,  Jr.,  should  be  charged  as  distrib- 
utee, that  the  executors  of  said  Porter  be 
paid  the  sum  of  sixteen  hundred  and  sixty- 
four  dollars  and  fifty-seven  cents,  with  inter- 
est, out  of  the  distributive  shares  of  A.  S. 
Dandridge,  A.  S.  Dandridge,  Jr.,  £.  P.  Dan- 
dridge, L.  P.  Dandridge,  Serena  C.  Dan- 
dridge, and  Sallie  P.  Dandridge,  and  adjudg- 
ed the  same  to  be  a  second  lien  as  to  B.  P. 
Dandridge  and  Serena  Ol  Dandridge,  a  thir- 
teenth lien  as  to  A«  S.  Dandridge,  and  a  six- 
teenth lien  as  to  L.  P.  Dandridge,  the  Serena 
O.  Dandridge,  referred  to,  being  Serena  C. 
Dandridge,  Jr.  And  with  respect  to  the  debt 
of  the  National  Bank  of  Martinsburg,  it  was 
decreed  that  the  sum  of  five  hundred  and 
twenty-four  dollars  and  forty-six  cents,  found 
due  to  Ity  be  paid  out  of  the  interest  of  Lem- 
uel P.  Dandridge,  A.  Stephen  Dandridge,  Jr., 
and  Serena  G.  Dandridge.  How  can  we  go 
back  of  this  decree  to  readjust  accounts  as 
between  distributees,  or  creditors?  We  can- 
not do  so.  The  rules  and  principles  which 
counsel  invoke  to  support  the  finality  of  the 
decree  of  May  28,  1901,  inapplicable  to  it,  are 
applicable  to  the  decree  of  1885,  and  pre- 
clude us  from  reconsidering  on  this  appeal 
any  errors  therein. 

The  only  pther  point  of  error  relied  on  and 
covered  by  the  "Detailed  Statement,"  and  the 
decree  appealed  from,  relates  to  the  item  of 
1194.19,  charged  against  the  account  of  Miss 
Dandridge,  her  one-third  share  of  the  judg- 
ment of  the  National  Bank  of  Martinsburg. 
It  is  conceded  that  the  decree  of  May  26, 
1885,  makes  this  debt  a  charge  and  lien  upoh 
the  distributive  share  of  Miss  Dandridge, 
without  distinction  as  to  priority;  but  it  is 
claimed  that  because  the  decree  of  distribu- 
tion of  March  1,  1886,  provides  that  the  sum 
of  $582.58  be  paid  said  bank  In  full  of  its 
debt,  and  directs  that  $529.22  thereof  be  paid 


out  of  the  interest  of  Ii4  P.  Dandridge,  and 
$58.36,  oat  of  the  interest  of  A.  S.  Dan- 
dridge, Jr.,  in  apparent  modification  of  the 
prior  decree  of  May  26,  1885,  no  part  of  that 
sum  can  be  charged  against  the  interest  of 
Miss  Dandridge.  Why  this  apportionment 
was  made  by  the  decree  of  March  1,  1886,  Is 
not  apparent.  It  is  in  conflict  with  the  final 
decree  of  May  26,  1885 ;  and  a  very  pertinent 
fact  about  that  decree  is  that  while  it  fixes 
the  amounts  and  priorities  of  the  other  debts 
decreed  against  the  several  distributive 
shares  of  the  distributees,  It  decrees  this 
debt  of  the  National  Bank  of  Martinsburg, 
against  Lemuel  P.,  A.  Stephen,  Jr.,  and 
Serena  0.  Dandridge  jointly,  without  priority 
as  to  liability.  That  decree,  we  think,  fixed 
the  status  of  the  parties,  and  justified  the 
court  in  final  settlement,  in  charging  the  es- 
tate of  Miss  Dandridge  with  her  one  third 
proportion  of  that  debt  At  all  events  we  are 
unable  to  see  error  justifying  reversal  of 
the  decree  on  that  ground. 

This  we  believe  disposes  of  all  errors  as- 
signed. Great  inequalities  may  exist  In  the 
distribution  of  the  funds  disposed  of  In  this 
cause ;  If  so,  this  court  is  not  responsible  for 
them,  the  fault  must  be  chargeable  to  those 
who  had  the  management  of  the  cause  in  the 
court  below.  It  is  much  to  be  regretted  that 
so  little  attention  was  given  to  necessary  de- 
tails, and  that  the  record  has  become  so  in- 
volved in  confusion  that  even  and  exact  jus- 
tice cannot  be  administered.  To  now  attempt 
to  correct  supposed  errors  in  the  decree  ap- 
pealed from  would  be  a  hopeless  undertaking. 
Finding  no  error  therein  we  affirm  the  de- 
cree below. 

(69  W.  Vtk.  3«») 

PEOPLE'S  NAT.  BANK  T.  BURDBTT, 

Judge. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

May  9,  1911.) 

(Syllabus  ly  the  Court.) 

1.  Judgment   ({   142*)— Setting  Asidb— Ap- 
pearance OF  Unknown  Defendant. 

The  right  of  a  party  to  a  suit  or  action, 
proceeded  against  as  an  unknown  party  or  non- 
resident defendant,  to  appear  and  make  defense, 
within  the  time,  m  the  manner  and  upon  the 
conditions,  prescribed  by  section  14  of  chapter 
124  and  section  25  of  chapter  106  of  the  Code 
of  1906,  is  absolute,  and  the  duty  of  the  court 
to  admit  him,  for  such  purpose,  upon  showing 
a  proper  status  and  compliance  with  the  condi- 
tions, ministerial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  263 ;   Dec.  Dig.  8  142.*] 

2.  Mandamus  (J  4*)— Whew  Qbanted— Set- 
ting Aside  Judgment. 

Mandamus  lies  to  enforce  micfa  right,  when 
it  has  been  denied. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  9-34 ;    Dec.  Dig.  {  4.*] 

3.  Mandamus  ({  14*)— Writ  pob  Reheabing 
OF  Judgment— Sufficiency  op  Petition. 

The  filing  of  a  proper  petition  for  a  rehear- 
ing, under  said  sections,  is  a  demand  for  such 
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right,  and  rejection  tliereof  by  the  court  a  de- 
fault or  refusal.  suflScient  for  an  application  for 
a  mandamui  to  compel  enforcement  thereof. 

[E2d.  Note.>-ror  other  cases,  see  Mandamus, 
Cent.  Dig.  {{  44-46 ;   Dec  Dig.  (  14.*] 

4.  Judgment  (t  151*)  —  Nonbesident  Db- 
TENDAzrr— Bond  fob  Costs— Petition— Fil- 
ing. 

Neither  the  bond  for  costs,  required  by  said 

provisions,  nor  the  defenses  of  the  applicant  for 

admission,  need  be  filed  or  tendered  with  such 

petition. 
[Ed.   Note.— For  other  cases,  see  Jndgment, 

Dec.  Dig.  S  151.*] 

Robinson,  J.,  dissenting. 

r 

Petition  by  the  People's  National  Bank  for 
a  writ  of  mandamus  to  S.  C.  Burdett,  Judge. 
Writ  awarded. 

Morgan  Owen  and  B.  B.  Dyer,  for  petition- 
er. J.  W.  Kennedy  and  J.  F.  Cork,  for  re- 
spondent 

POFFENBABGER,  J.  Alleging  rejection 
of  its  petition  to  have  certain  chancery  causes 
reheard  as  to  it,  agreeably  to  the  provisions 
of  section  14  of  chapter  124  and  section  25 
of  chapter  106  of  the  Code  of  1906,  the  plain- 
tiff, a  nonresident  party  to  said  cause,  pro- 
ceeded against  by  order  of  publication,  asks 
a  writ  of  mandamus  to  compel  the  circuit 
court  of  Kanawha  county  to  permit  it  to 
make  defense  to  said  suits. 

The  second  equity  suit  was  one  to  quiet 
tittle  to  land,  and  the  plaintiff  here  claims  to 
have  had  an  interest  or  right  respecting  the 
subject-matter  thereof.  Necessity  therefor 
grew  out  of  failure  to  make  the  applicant 
here  and  other  interested  persons  parties  to 
the  previous  suit,  the  purpose  of  which  was 
enforcement  of  a  vendor's  lien.  Bdward 
Gebhart  conveyed  the  land,  affected  by  these 
suits,  to  S.  W.  Shrader,  retaining  a  ven- 
dor's lien  for  $12,000*  Shrader  sold  and  con- 
veyed part  of  the  surface  of  the  land  and  all 
the  coal  thereunder  to  the  Southern  Coal  & 
Coke  Company.  That  company  executed  a 
deed  of  trust  on  its  purchase  to  the  Kanawha 
Banking  ft  Trust  Company,  to  secure  an  Is- 
sue of  bonds,  amounting  to  $90,000.  To  ob- 
tain satisfaction  of  his  lien  for  the  original 
purchase  money,  Gebhart  brought  a  suit  to 
enforce  it,  inadvertently  overlooking  the  deed 
of  trust  Neither  the  trustee  nor  the  bond- 
holders were  made  parties.  Having  procured 
a  decree  of  sale  of  the  property,  he  became 
the  purchaser.  To  cure  the  defect  occa- 
sioned by  the  omission  of  parties,  he  brought 
a  second  suit  to  which  he  made  the  trustee 
a  party  by  name  and  the  holders  of  the  bonds 
as  unknown  persons  interested  in  the  cause, 
and  sought  by  way  of  alternative  relief,  con- 
firmation of  his  title  by  foreclosure  of  the 
equities'  of  the  parties  interested  under  the 
deed  of  trust  redemption  of  the  land  by 
payment  of  his  lien,  or  a  resale  thereof.  The 
trufitee  answered,  denying  any  duty  on  its 
part  to  pay  the  debt  or,  in  any  way,  protect 


the  rights  of  the  bondholders,  and,  In  de> 
fault  of  any  appearance  by  the  bpndholders 
or  defense  of  any  kind,  a  decree  confirming 
the  title  of  the  plaintiff  was  entered. 

Clatming  to  be  the  owner  of  five  of  the 
bonds,  secured  by  the  deed  of  trust  the 
plaintiff  here  tendered  its  said  petition  in  the 
circuit  court  and  an  order  was  entered,  fil- 
ing the  same  and  requiring  notice  of  a  hear^ 
ing  thereon  to  be  given  to  the  plaintiff  in 
said  chancery  causes.  On  the  day  so  fixed*, 
the  latter  appeared  and  demurred  to  the  pe- 
tition, on  the  ground,  among  others,  that  it  did 
not  show  sufficient  interest  in  the  petitioner. 
An  attack  upon  the  petition  for  indefinlte- 
ness  as  to  the  identity  of  the  bonds  and  the 
date  of  the  acquisition  thereof  having  been 
made,  the  petitioner  tendered  and  filed  an 
affidavit  showing  the  same  had  been  acquired 
before  the  institution  of  said  second  suit 
Thereupon  the  court  dismissed  the  petition. 

[1]  The  right  accorded  by  the  statutory^ 
provisions  under  which  the  petition  was  filed 
in  the  circuit  court  is  to  make  defense.    It 
is  a  limitation  of  the  power  conferred  upon 
a  plaintiff  to  obtain  relief  in  judicial  pro- 
ceedings without  actual  service  of  process  up- 
on the  defendant     A  Judgment  or  decree 
without  such  process  is  left  open  to  a  right 
of  review  In  the  trial  court  upon  the  appli- 
cation therefor  within  the  time  prescribed  by 
the  statute.    The  extent  and  method  or  mode 
of  review  is  also  prescribed.    The  applicant 
is   admitted   to   make    defense  against   the 
judgment  or  decree  "as  if  he  had  apx>earedi 
in  the  case  before  the  same  ^was  rendered,  ex- 
cept that  the  title  of  any  bona  fide  purschaser 
to  any  property,  real  or  personal/*  sold  in. 
the   proceedings,   shall    not   be   brought   in 
question  or  impeached.    The  plain  object  of 
the  statute  is  to  give  the  applicant  a  day  in< 
court  agreeably   to   the  fundamental  prin- 
ciple of  all  judicial   proceedings.     It  is  a 
right  to  go  into  the  case,  not  merely  to  re- 
view for  error,  apparent  upon  the  face  of  the 
record,  but  also  to  set  up  and  assert  any  de- 
fense whldi  the  party  might  have  made,  if' 
he  had  been  personally  served  with  process 
and  appeared  in  the  action  or  suit    Duty  v. 
Sprinkle,  64  W.  Va.  39,  60  S.  B.  882.     By 
the  great  weight  of  authority  throughout  the 
country,   the   right   to   admission    into    the- 
cause  for  such  purpose  is  held  to-  be  an  ab- 
solute right  which  the  court  cannot  deny. 
Johnson  ▼.  Ludwlck,  68  W.  Va.  464;  52  S. 
E.  489 ;  Busklrk  ▼.  Perrell,  51  W.  Va.  198,  41 
S.  E.  123 ;   Taylor  &  Co.  v.  Hanson,  36  Ark.. 
591;    1  Black,  Judg.  318;    Freeman,   Judg. 
I  105;    Boeing  v.  McKinley,  44  Minn.  392, 
46  N.  W.  766;    Brown  v.  Brown,  86  Tenn. 
277,  6  S.  W.  869,  7  S.  W.  640. 

From  this  conclusion  It  follows  necessa- 
rily that  the  trial  court  has  no  discretion  or 
power  to  deny  the  prayer  of  the  petition.  If 
the  applicant  shows  himself  to  have  been  an 
unknown  party  or  other  defendant  within 
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fhe  meaning  of  the  statutory  proTlsloDs.  The 
statute  says  that,  on  giving  security  for 
costs,  he  shall  be  admitted  to  make  defense. 
It  is  therefore  mandatory  In  form,  and  the 
nature  of  the  right,  as  already  defined,  makes 
it  one  for  denial  of  any  discretion.  It  is 
fundamental  in  character.  The  right  to  de- 
fend is  like  a  right  to  property  or  liberty. 
Denial  or  delay  thereof  may  be  highly  or  ir- 
remediably injurious  and  prejudidaL  Hence 
we  are  clearly  of  the  opinion  that  the  duty 
of  the  court  upon  such  an  application  is  min- 
isterial. This  construction  protects  the  in- 
terest of  the  applicant  and  does  the  parties 
resisting  the  application  no  injury  or  wrong, 
in  the  legal  soise  of  the  terms.  It  takes 
away  from  them  nothing  the  law  has  given. 
All  rights  acquired  by  the  Judgment  or  decree 
were  subject  to  this  reserved  right  in  the 
defendant 

[2]  A  refusal  or  denial  of  this  right  is  no 
doubt  correctible  by  an  appeal;  but,  in  this 
state,  we  do  not  deny  an  extraordinary  reme- 
dy in  a  proper  case,  merely  becanse  the  party 
may  avail  himself  of  another  remedy. 
Though  a  void  Judgment  may  be  reversed  by 
a  writ  of  error,  pr6hibftion  lies  to  prevent 
execution  thereof,  tn  King  v.  Mason,  60  W. 
Va.  007,  60  S.  B.  877,  the  wrong  complained 
of  could  have  been  redressed  by  an  appeal, 
without  any  doubt  whatever.  Neverthe- 
less this  court  awarded  a  mandamus.  This 
writ  does  not  lie  to  correct  error;  but  it 
does  lie  in  all  cases  to  compel  and  enforce 
performance  of  ministerial  duties.  The  test, 
therefore,  is  not  whether  a  right  may  be 
obtained  by  some  other  remedy,  but  whether 
it  is  of  such  character  as  brings  it  within 
the  province  of  the 'remedy  by  mandamus. 
The  slow  process  of  appellate  review  is  hot 
adequate  to  the  vindication  or  enforcement 
of  absolute  rights  such  as  the  one  involved 
here.  The  delay  incident  to  that  sort  of  pro- 
cedure in  such  cases  is  not  only  useless,  but 
also  prejudicial  and*  injurious.  For  that  rea- 
son, they  are  within  the  remedy  by  manda- 
mus, although,  if  the  party  see  fit  to  incur 
the  delay  and  the  risk  of  Injury,  he  may 
sometimes  have  relief  by  appellate  proce- 
dnre^  We  think  the  appropriateness  of  the 
remedy  is  clear  beyond  doubt 

Whether  the  applicant  is  entitled  to  make 
defense,  and  therefore  within  the  statutory 
provisions  here  under  consideration,  is  a 
preliminary  question  and  does  not  make  the 
duty  of  the  court  discretionary  in  passing 
upon  the  application.  The  determination  of 
that  question  involves  an  Inquiry  as  to  the 
status  of  the  applicant  only,  and  does  not 
extend  to  matters  of  defense  tn  the  suit  If 
such  an  inquiry  barred  the  remMy  by  man- 
damus, it  would  wholly  destroy  it  for,  in 
efvery  instance  of  demand  for  the  perform- 
ance of  a  ministerial  duty,  the  party  upon 
iMrhom  the  demand  is  made,  whether  a  court 
or  a  purely  ministerial  officer,  must  make 


sudi  an  inquiry,  dence  it  Is  ihanifest  that 
necessity  for  such  inquiry  and  determination 
of  preliminary  facts  does  not  make  the  duty 
Judicial  or  discretionary. 

[4]  Objection  is  made  here  to  the  bond  for 
costs,  tendered  with  the  petition.  We  do  not 
think  the  statute  requires  it  to  be  tendered 
or  filed  with  the  petition.  It  must  be  filed 
before  the  applicant  is  admitted  to  make 
defense ;  but  the  statute  does  not  require  it 
to  be  tendered  or  filed  with  the  petition.  The 
facts  disclosed  by  .the  petition  and  alterna- 
tive writ  and  return  show  clearly  that  no 
bond  would  have  been  accepted  by  the  court. 
The  sufficiency  of  the  bond  was  not  in  ques* 
tion,  and  we  do  not  pass  upon  it 

[S]  The  court  below  dismissed  the  petition 
and  denied  admission  to  make  defense  under 
the  impression  that  the  petitioner  had  shown 
no  right  to  do  so.  In  this  view  we  cannot 
concur.  It  was  proceeded  against  as  a  party 
and  the  petition,  together  with  the  affidavit 
which  may  be  treated  as  an  amendment 
thereof,  clearly  show  that  the  petitioner  was 
a  holder  of  five  bonds  at  the  time  the  suit 
was  instituted,  and  therefore  a  party  among 
those  designated  in  the  bill  as  '^e  unknown 
owners  of  those  certain  bonds"  in  the  bill 
mentioned  and  described. 

The  remaining  contention  is  that  the  plain* 
tiff  here  did  not  properly  demand  admis- 
sion as  a  party  to  the  cause,  because  it 
tendered  no  defense  thereto.  In  other  words,, 
it  did  not  offer  to  demur  to  the  bill,  or  ten- 
der an  answer  or  otherwise  present  defenses^ 
which  the  court  refused  to  admit  This 
amoiuts  to  denial  of  a  sufficient  demand  on 
the  part  of  the  plaintiff  and  default  on  the 
part  of  the  court  This  position  is,  in  our 
opinion,  wholly  untenable.  The  beneficiary 
of  the  decree  in  the  cause^  by  his  d^nurrer 
to  the  petition  and  demand  that  it  be  strick- 
en from  the  files,  virtually  asked  the  court 
to  refuse  to  entertain  such  defenses,  and 
the  court  by  its  dismissal  of  the  petition, 
clearly  signified  its  determination  not  to 
entertain  them.  We  think  the  order  showing 
all  this  makes  a  plain  case  of  demand  and 
refusal. 

For  these  reasons,  the  peremptory  writ  Of 
mandamus  asked  for  will  be  awarded. 

ROBINSON,  J.,  dissents. 


(»  W.  Va.  827). 

KIRTLEY    V.   OABEUCi   COUNTY   COURT^ 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  9,  19U.) 

(ByXlabu^  hy  the  Court.) 

1.  EuiNEavT    Domain    (S    180*)  — Noticb    to 
Landowner. 

A  county  court  has  no  warrant  in  law  to 
order  that  a  land  owner  be  proceeded  against 
by  a  suit  for  condemnation  of  a  right  of  way 
for  a  proposed  road  through  his  land,  and  later 
to  order  that  a  road  be  built  thereon,  without 
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first   giying  him   notice   to   appear  and  show 
cause  against  the  road  ondertaKing. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  489 ;   Dec.  Dig.  |  180.*] 

2.  ElMiNENT   Domain    ((  180*)— Pboceedinqs 
TO  Establish— Notice  to  Ijandowners. 

Proceedings  of  a  county  court  for  the  es- 
tablishment of  a  road,  had  without  notice  to 
the  owner  of  the  land  proposed  to  be  taken  as 
prescribed  by  Code  1906,  c.  43,  {  36,  and  in 
which  no  opportunity  was  afforded  him  to  be 
heard  before  an  order  directing  a  condemnation 
suit  against  his  land,  are  erroneous,  illegal,  and 
reversible. 

TEd.  Note.— For  other  cases,  sea  Eminent  Do- 
main, Cent  Dig.  |  489;   Dec.  Dig.  |  180.*] 

3.  Motions  (§  7*)— County  Coubts— Special 
Session— NOTICE. 

An  order  of  a  county  court  made  at  a  spe- 
cial session  is  a  mere  nullity  if  the  record  does 
not  show  that  the  court  acquired  jurisdiction  to 
make  the  order  by  the  promulgation  of  the  no- 
tice of  the  special  session  as  required  by  law 
and  the  inclusion  in  that  notice  of  the  subject 
to  which  the  order  pertains. 

[Ed.  Note.— For  other  cases,  see  Motions,  Dec. 
Dig.  S  7.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Sidney  Kirtley  against  the  Coun- 
ty Court  of  Cabell  County.  Judgment  ren- 
dered for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

Blackwood  &  Saunders,  for  plaintiff  In  er- 
ror. Geo.  S.  Wallace  and  Jean  F.  Smith,  for 
defendant  In  error. 


ROBINSON,  J.  Kirtley  seeks  the  reversal 
of  proceedings  purporting  to  establish  a  road 
through  his  land. 

The  county  court,  on  a  petition  of  citizens, 
appointed  viewers  to  go  on  the  land  and 
make  a  report  on  the  proposed  road.  When 
the  viewers  made  their  report,  the  county 
court,  without  the  notice  to  parties  for  which 
the  statute  provides,  and  without  any  appear- 
ance by  Kirtley,  whose  land  was  to  be  taken, 
immediately  ordered  that  the  prosecuting  at- 
torney Institute  proceedings  for  the  con- 
demnation of  that  part  of  Kirtley's  land 
which  it  was  proposed  to  take  for  the  road. 
At  a  later  term,  Kirtley  appeared  and  moved 
that  this  order  be  set  aside,  on  the  ground 
that  the  county  court  was  without  jurisdic- 
tion to  make  it,  since  no  notice  and  oppor- 
tunity to  be  heard  had  been  given  him.  The 
county  court  overruled  this  motion,  refused 
to  set  aside  the  order,  and  Kirtley  saved  an 
exception  on  the  record.  At  a  still  later 
term,  a  special  one,  the  county  court  ordered 
that  the  road  be  built,  and  this  order  was 
followed  at  another  term  by  one  directing 
that  Kirtley  remove  the  fencing  on  the  land 
which  the  county  court  was  assuming  to 
take.  From  these  proceedings  Kirtley  ob- 
tained an  appeal  to  the  circuit  court  On  the 
appeal,  a  so-called  plea  was  filed  on  behalf 
of  the  county  court,  in  the  nature  of  a  motion 
to  dismiss  the  appeal.    That  plea  set  up  the 


record  of  the  condemnation  proceedings  that 
had  been  carried  to  a  termination  in  the  cir- 
cuit court  over  the  continued  protest  and  ex- 
ception of  Kirtley  as  a  party  thereto.  This 
record  of  the  condemnation  proceedings 
showed  that  the  right  of  way  had  been  con- 
demned and  a  Judgment  entered  in  Kirtley's 
favor  for  the  amount  of  compensation  found. 
The  circuit  court  dismissed  Kirtley's  appeal, 
and  thereafter  he  obtained  the  writ  of  error 
now  before  us. 

It  is  proper  to  observe  that  the  writ  of  er- 
ror calls  for  a  review  of  the  proceedings  in 
the  county  court  only.  The  appeal  to  the 
circuit  court,  which  has  been  carried  here  by 
writ  of  error,  relates  alone  to  the  orders  of 
the  county  court  We  have  before  us  only 
what  the  circuit  court  had  on  appeaL  We 
must  say  whether  the  circuit  court  erred  In 
dismissing  the  appeal,  and  in  order  to  deter- 
mine that  question  must  necessarily  act  up- 
on the  record  of  the  coimty  court  Just  as  the 
circuit  court  should  have  done.  The  proceed- 
ings had  in  ti^e  condemnation  case  in  the  cir- 
cuit court  are,  therefore,  not  before  us  for 
review,  because  they  were  not  brought  before 
the  circuit  court  for  review  by  the  appeaL 
They  were  no  part  of  the  proceedings  ap- 
pealed from,  for  they  were  not  proceedings 
in  the  coun^  court 

The  circuit  court  could  not  properly  pass 
on  the  appeal  by  a  reference  to  what  Had 
been  done  in  the  condemnation  suit  The  so- 
called  plea  invoked  the  record  of  the  suit  In 
condemnation  to  Justify  a  dismissal  of  the 
appeal.  But  as  the  condemnation  proceed- 
ings were  not  a  part  of  the  record  appealed 
from,  they  could  have  no  proper  part  in  de- 
termining the  case  on  appeal.  The  question 
to  be  determined  on  the  appeal  was  simply 
and  solely  whether  the  county  court  erred  in 
the  orders  for  the  establishment  of  the  road, 
and  not  whether  the  circuit  court  acted  prop- 
erly in  the  condenmatlon  case  which  the 
county  court  may  have  erroneously  directed 
to  be  Instituted  and  prosecuted  in  furtherance 
of  erroneous  and  illegal  initial  proceedlnga 
So  we  have  only  to  do  with  the  propriety  of 
the  order  of  the  county  court  directing  the 
institution  of  the  condemnation  suit,  and  the 
other  orders  which  followed  that  one  In  re- 
lation to  the  establishment  of  the  road.  A 
review  of  the  regularity  of  the  proceedings 
in  the  condemnation  suit,  can  only  properly 
come  by  a  writ  of  error  in  that  particular 
case. 

It  is  submitted  that  the  question  to  be  de- 
termined is  a  moot' one,  and  that  the  writ 
of  error  should  be  dismissed  for  that  reason. 
The  county  court  claims  that  it  has  shown 
by  the  so-called  plea  to  the  appeal  that  a 
road  has  been  established  through  Kirtley's 
land  by  the  condemnation  proceedings,  and 
that,  therefore,  a  reversal  of  the  county  court 
proceedings  can  avail  nothing.  It  claims  that 
the  road  is  on  the  land  by  the  force  of  the 
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condemnation  and  must  stay  there  whatever 
we  may  do  with  the  proceedings  that  were, 
had  In  the  county  court  But  the  answer  to 
all  this  contention  is  that  a  county  road  can* 
not  be  established  by  a  condemnation  suit 
The  statute  has  not  prescribed  that  method 
of  establishing  a  public  road.  It  has  pre- 
scribed condemnation  proceedings  solely  for 
the  acquiring  of  land  and  the  ascertainment 
of  compensation,  and  only  when  It  becomes 
necessary  to  resort  thereto.  The  establish- 
ment of  the  road  Is  a  distinct  and  primary 
thing.  The  county  court  must  do  the  estab- 
lishing; that  court  must  give  to  the  pro- 
posed road  a  legal  status  as  a  public  road. 
The  circuit  court  may  simply  lend  its  pow- 
ers for  the  taking  of  land  and  for  the  ascer- 
tainment of  compensation  for  the  land  tak- 
en, so  that  the  county  court  may  perfect  the 
legal  status  of  the  road.  But  If  a  proposed 
way  is  not  regularly  made  a  public  road  by 
orders  of  the  county  court,  no  mere  condemna- 
tion of  the  land  comprising  the  proposed  way 
can  ever  make  it  such.  That  condemnation 
may  erroneously  vest  title  to  the  easement 
in  the  public,  but  it  cannot  give  the  land  tak- 
^1  the  legal  status  of  a  public  road. 

Let  us  repeat  that  the  sole  question  pre- 
sented is  one  which  comes  primarily  from 
the  county  court  and  is  based  alone  on  the 
record  of  that  court  It  is  this:  Did  the 
county  court  have  warrant  in  law  to  order 
that  Kirtley  be  proceeded  against  by  a  suit 
for  the  condemnation  of  a  right  of  way 
through  his  land,  and  later  to  order  that  a 
road  be  built  through  his  land,  without  first 
giving  him  notice  to  come  in  and  show  cause 
against  the  making  of  such  orders? 

The  proceedings  which  we  must  review  are 
anomalous.  And  they  are  quite  as  erroneous 
as  they  are  anomalous.  The  plainly  pre- 
scribed statutory  procedure  for  the  establish- 
ment of  a  road  has  not  been  followed.  The 
land  owner  has  had  no  opportunity  to  be 
heard. 

[1]  It  was  error  for  the  county  court  to  or- 
der the  institution  of  the  proceedings  for 
condemnation,  before  notice  to  Kirtley  to  ap* 
pear  and  show  cause  against  the  establish- 
ment of  the  proposed  road.  An  opportunity 
to  correct  the  error  was  given  the  county 
court  when  lUrtley  appeared,  contesting  the 
jurisdiction,  and  asked  that  the  order  be  set 
aside.  But  again  the  county  court  erred  In 
denying  this  motion.  Tne  statute  expressly 
provides  that  the  land  owner  shall  be  given 
notice  to  show  cause  against  *'the  proposed 
work" ;  that  is,  to  show  cause  why  a  road 
should  not  be  established  through  his  land. 
Code  1906,  c.  43,  §  36.  It  also  plainly  pro- 
vides that  there  shall  be  a  hearing  of  the 
land  owner,  if  he  appears  in  answer  to  the 
notice,  and  on  such  hearing  a  decision  to 
undertake  the  establishment  of  the  road,  as 
well  as  a  failure  to  agree  with  the  land  own- 
er as  to  compensation  for  the  land  to  be 
taken,  before  proceedings  to  take  the  land 


and  to  ascertain  compensation  therefor  are 
warranted.  Code  1906,  c.  43,  {  38.  [2]  It 
cannot  be  determined  whether  proceedings 
to  take  the  land  and  to  ascertain  compensa- 
tion are  warranted  until  the  land  owner  is 
called  In  to  answer  the  proceedings  for  the 
establishment  of  the  road.  If  the  land  owner 
is  given  the  notice  required,  he  may  prove 
to  the  county  court  that  the  establishment  of 
the  proposed  road  should  not  be  undertaken, 
or  he  may  agree  readily  as  to  compensation, 
and  thus  in  either  event  the  necessity  for 
condemnation  proceedings  would  be  wholly 
precluded.  But  if  the  land  owner  is  given 
no  opportunity  to  be  heard,  how  can  the  coun- 
ty court  determine  properly  that  proceedings 
to  take  the  land  and  to  ascertain  compensa- 
tion are  at  aii  necessary?  The  statute  gives 
no  power  to  the  county  court  to  institute  pro- 
ceedings in  condemnation  until  they  have 
heard  the  land  owner,  or  have  given  hini  an 
opportunity  to  be  heard.  The  right  of  the 
land  owner  to  show  cause  against  the  insti- 
tution of  condemnation  proceedings  cannot  be 
denied  him.  True,  after  the  ascertainment  of 
compensation  in  a  case  where  the  proceed- 
ings are  warranted  and  properly  carried  on, 
the  county  court  may  abandon  the  work  of 
establishing  the  road  which  it  has  decided 
to  undertake ;  but,  this  right  to  abandon  the 
work  does  not  preclude  the  necessity  for  no- 
tice at  the  very  initial  steps.  In  the  case  at 
hand,  the  county  court  did  not  abandon  the 
work,  but  carried  the  undertaking  through 
without  the  initial  notice  to  which  Kirtley 
was  entitled.  It  decided  that  he  should  be 
brought  into  a  condemnation  case,  before  it 
had  taken  the  steps  to  ascertain  that  such  a 
case  would  be  justified  or  even  necessary. 
Kirtley  had  the  right  to  an  opportunity  to 
show  that  the  road  should  not  be  undertaken 
as  proposed,  and  that  proceedings  to  take  the 
land  were  therefore  not  warranted.  He  at 
least  had  the  right  to  an  opportunity  to  show 
that  the  proceedings  were  not  necessary.  If 
notice  had  been  given  him,  he  might  have 
shown  that  he  was  willing  for  the  land  to  be 
taken  and  to  agree  on  the  compensation 
therefor.  Regardless  of  his  rights,  the  coun- 
ty court  subjected  him  to  proceedings  in  the 
circuit  court,  the  propriety  of  which,  and  the 
necessity  for  the  same,  the  county  court  had 
not  determined  in  the  manner  provided  by 
law.  All  this  erroneous  action  was  review- 
able on  the  appeal  and  should  have  been  re- 
versed. Plainly  the  circuit  court  erred  in 
dismissing  the  appeal  and  not  reversing  the 
order  which  unlawfully  subjected  Kirtley  to 
condemnation  proceedings. 

Proceedings  in  the  county  court  for  the  es- 
tablishment of  a  road  are  indeed  proceedings 
to  take  the  land  which  is  necessary  for  the 
road.  They  are  proceedings  to  divest  the  land 
owner  of  rights.  Certainly  no  material  step 
can  be  taken  to  divest  one  of  his  rights  with- 
out notice.  **^o  man  shall  be  condemned  tm« 
heard."    This  principle  is  fundamentaL    The 
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county  court  caiinot»  for  road  purposes,  dl* 
rest  the  land  owner's  title,  unless  the  owner 
is  giyen  an  opportunity  to  be  heard  against 
the  establishment  of  the  road.  He  has  the 
right  primarily  to  resist  the  taking  of  his 
land  by  showing  that  the  road  is  wholly  un* 
necessary  and  should  not  be  established,  or  by 
showing  any  other  pertinent  fact  that  will 
save  his  land  from  the  public  use.  Goffman 
y.  Qriffln,  17  W.  Ya.,  at  page  184.  This  right 
has  been  safeguarded  to  him  by  the  statute. 
The  statute  must  be  strictly  followed,  other- 
wise the  land  owner's  title  is  not  divested 
for  the  public  use.  In  commenting  on  the 
same  provisions  of  the  statute  which  we  are 
now  considering,  Judge  Green  said:  "If  these 
provisions  for  the  protection  and  benefit  of 
the  land-owner  are  not  strictly  complied  with, 
the  proceedings  will  be  ineffectual  to  divest 
the  land-owner's  title.  They  are  not  only 
conditions  precedent,  which  must  be  complied 
withy  before  the  land-owner's  property  oan 
be  disturbed;  but  the  party  seeking  to  di- 
vest him  of  his  right  of  property  against  his 
will  must  show  affirmatively  such  compli- 
ance with  these  conditions."  Herron  v.  Car- 
son, 26  W.  Ya.  62. 

We  need  not  say  what  is  the  effect  of  the 
unauthorized  proceedings  in  condemnation 
against  Kirtley's  land.  That  question  does 
not  properly  arise  upon  the  record  to  which 
we  may  look.  It  suffices  to  say  that  the  con- 
demnation proceedings,  carried  on  without 
the  previous  steps  prescribed  by  the  statute 
to  warrant  them,  do  not  legally  establish  a 
road  on  the  land. 

[S]  The  order  of  the  county  court  which 
embodies  its  final  decision  that  the  road  be 
established  is  erroneous,  for  reasons  addi- 
tional to  the  fact  that  the  proceedings  leading 
to  that  order  are  illegal  and  invalid.  The 
order  was  made  at  a  special  session  of  the 
county  court  The  record  does  not  show 
that  the  county  court  had  jurisdiction  to 
make  the  order  at  that  special  term.  The 
record  shows  nothing  as  to  the  purposes  for 
which  the  special  session  was  called,  and 
nothing  as  to  the  manner  of  giving  notice  of 
the  special  session  if  any  was  given.  The 
holding  in  Mayer  v.  Adams,  27  W.  Ya.  244, 
applies.  The  order  establishing  the  road 
must  be  regarded  as  a  nullity. 

The  Judgment  of  the  circuit  court  dismiss- 
ing the  appeal  will  be  reversed;  and  this 
court  will  enter  the  Judgment  which  the 
circuit  court  should  have  entered  in  the 
premises.  There  will  be  Judgment  here  that 
the  order  of  the  county  court  for  the  institu- 
tion of  condemnation  proceedings,  the  order 
for  the  establishment  of  the  road,  and  the 
order  for  the  removal  of  fences  by  the  land 
owner  be  wholly  reversed,  set  aside,  and  held 
for  naught;  and  that  the  case  be  remanded 
to  the  county  court  to  be  there  proceeded  in 
according  to  the  statute  relating  to  proceed- 
ings for  the  establishment  of  roads. 
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(Snpnme  Ooort  of  Appeals  of  West  Yiiginia. 

May  9,  1911.) 

(ByUahuM  hy  the  Court.) 

1.  BoUlfDABIES   (8  3*)— ESTABLISHHEin*. 

In  the  trial  of  an  action,  involving  title  to 
land,  dependent  upon  the  location  of  boundaiy 
lines  and  application  of  the  title  papers  to  their 
subject-matter,  it  is  not  error  to  Instruct  the 
jury  to  give  controlling  influence  to  lines  and 
comers  maiked  upon  the  ground  and  identified, 
in  so  far  as  the  lines  were  actually  surveyed, 
and  to  courses  and  distances,  in  those  instances 
in  which  the  lines  were  not  actually  surveyed 
nor  marked  upon  the  ground. 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Oent  Dig.  K  3-41 ;  Dee.  Dig.  (  3.*] 

2.  BoUNnAKIES  (f  8*>— AsCEBTAimCClVT. 

It  appearing  that  a  large  tract  of  land  was 
subdivided  into  a  number  of  lots  and  a  plat 
thereof  made,  in  accordance  with  which  deeds 
were  executed,  and  which  is  referred  to  in  the 
deeds  for  the  description  of  the  lots,  and  that 
the  exterior  lines  were  only  partially  surveyed 
and  only  a  few  of  the  intenor  lines  actually 
run,  and  there  is  inconsistency  between  the 
plat  and  some  of  the  lines  so  surveyed,  the  court 
may  properly  histruct  the  jury  that,  in  locating 
any  lot,  it  is  to  be  governed  and  oontzoUed  by 
the  plat,  except  in  so  far  as  it  is  in  conflict  with 
the  lines  actually  run  and  marked  upon  the 
ground. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  ||  34^37;  Dea  Dig.  (  ZM 

3.  Tbial  ((  253*)— iNSTBUcnoNs. 

Instructions  to  a  jury  must  be  broad  enough 
in  their  scope  and  effect  to  present  all  material 
phases  of  tiie  issue  to  which  they  relate.  By 
whomsoever  prepared,  they  are  the  instructions 
of  the  court,  and,  if  they  obviously  tend  to  mis- 
lead the  jury  by  reason  of  their  narrowness, 
though  correct  as  to  one  or  more  phases  of  the 
case  developed  by  the  evidence,  it  is  error  to 
give  them. 

rSSd.  Note.^For  other  cases,  see  Trial,  Cent 
Dig.  {f  613-623 ;   Dec  Dig.  (  263.*] 

4.. Tbial  (8  253*>~Instbuctionb. 

On  the  trial  of  an  issue  as  to  which  there 
is  conflict  in  the  evidence,  the  instructions,  if 
any,  must  submit  the  conflicting  theories  the  ev- 
idence tends  to  prove.  Presentation  of  one  of 
them  and  silence  as  to  the  other  are  tantamount 
to  a  comment  on  the  weight  of  tiie  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623 ;    Dec.  IMg.  |  253.*] 

6.  Tbial   ({    253*)— Instbuotions— Mislkau- 

ING  iNSTBUCnONS. 

Instructions  confined  to  a  subsidiary  and  in- 
conclusive issue,  founded  upon  the  evidence, 
and  ignoring  the  direct  and  vital  issue,  tend  to 
mislead  the  jury  and  cannot  properiy  l>e  given. 

ISA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  %%  613-623:  Dec  Dig.  §  253.*] 

6.  Deeds    (I  111*) -«  Constbuotioii -*  Ihoon- 

SISTENT   DESCBIPTION. 

If  a  deed  contain  a  general  description  of 
property,  conforming  to  ^e  manifest  intention 
of  the  parties,  as  shown  by  the  situation  and 
circumstances  surroundina  them  and  the  pur- 
pocre  they  had  in  view,  and  also  another  <]|escrip- 
tion,  clearly  inconsistent  with  such  drcom- 
stances  and  purpose,  and  false  in  that  it  ap- 
plies wholly  or  partially  to  property  not  owned 
bv  the  grantor,  nor  intended  to  be  conveyed  by 
him,  but  already  owned  by  the  grantee  and  not 
intended  to  l>e  purchased  by  him,  such  latter 
description  must  be  rejected  as  false  and  as  hav- 


•Fo^  vther  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  4  Rep'r  Indexes 
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ing  been  inserted  In  the  deed  by  accident  or 

mistake. 
'Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
\g.  H  80^-615;   Dec  Dig.  |  111.*] 

T.  Deeds  (f  119*)--Ck)iTSTBnonoN— Question 
won  CouBT. 

The  oonstniction  of  a  deed,  not  dependent 
in  any  way  upon  extrinsic  evidence,  and  also 
of  a  deed  dependent  upon  extrinsic  evidence, 
when  the  facts  are  undisputed,  is  a  question  for 
the  court  and  not  for  the  Jury. 
'£#d.  Note.— For  other  cases,  see  Deeds,  Gent 
8.  U  d42,  843;  Dec.  Dig.  fi  119.*] 

8.  BonifDABISB     d     38*)  — S^STABLISHXSliT  — 

BuBDBN  OF  Pboojt— Claimant  Under  In- 

OLUSIVE  Gbant. 

The  rule  requiring  a  claimant  under  an  in- 
clusive grant  to  show  &at  the  land  in  controver- 
sy lies  without  the  t>oundaries  of  the  land  ex- 
cepted from  the  grant,  as  having  been  previous- 
ly surveyed,  as  well  as  within  the  boundaries  of 
the  grant,  has  no  application,  if  the  grant  has 
been  subsequently'  forfeited  for  nonentry  for 
taxation  and  sold  in  a  Judicial  proceeding,  at 
the  instance  of  a  commissioner  of  forfeited  and 
delinquent  lands,  as  a  whole,  and  without  ex- 
ception of  any  portion  thereof,  and  it  does  not 
appear  that  the  excepted  lands  were  granted 
between  the  date  of  the  inclusive  grant  and  the 
date  of  the  commissioner's  deed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Gent  Dig.  K  146-152 ;   Dec.  Dig.  {  83.*] 

9.  Public  Lands  (|  186*)— Illegal  Sale  oe 
Waste  and  Unappbofbiatbd  Lands— Stat- 


By  virtue  of  the  provisions  of  section  19  of 
chapter  105  of  the  Code  of  1906,  a  deed  made, 
by  a  commissioner  of  forfeited  and  delinquent 
lands,  under  such  Judicial  proceeding,  consti- 
tutes a  new  grant  by  the  state,  passing  to  the 
grantee  all  right  and  title  of  the  state  to  the 
land,  whether  held  by  reason  of  its  never  hav- 
ing been  previously  granted,  or  its  subsequent 
acquisition  by  forfeiture  or  purchase. 

[Bd.  Note.—For  other  cases,  see  Public  Lands, 
Dec.  Dig.  J  186.*] 

10.  Public  Lands  ((  186*)— Illegal  Sale  or 
Waste  and  Unappbopbiated  Lands— Stat- 

UTOBT  PbOVISIONS. 

Deeds  made  by  commissioners  of  school 
lands,  ineffectual  to  pass  title  to  waste  and  unap- 
propriated lands,  for  want  of  legislative  author- 
ity to  dispose  of  them  in  the  manner  in  which 
forfeited  lands  were  sold,  are  validated  by  sec- 
tion 19  of  chapter  105  of  the  Code  of  1906. 

[Ed.  Note.— F6r  otiter  cases,  see  Public  Lands, 
Dec.  Dig.  t  186.*] 

11.  E)viDENCE  (§  506*)— Opinion  Bvidenob— 
Subjects  or  £1xpebt  ESvidence— Location 
or  Bound ABY  Line. 

The  opinion  of  a  surveyor  as  to  the  true 
location  of  a  boondaxy  line  is  inadmissible  ss 
evidence. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  S  2309 ;   Dec  Dig.  §  506.*1 

12.   BOUNDABIES    (f    35*)  —  ASGEBTAINMENT — 

Admissibility  or  Evidence. 

If,  In  an  action  involving  title  to  land,  ad- 
missions and  conduct  of  one  of  the  parties,  re- 
lating to  locations  and  boundary  lines,  are  re- 
lied upon,  it  is  not  error  to  permit  him  to  in- 
tn>dnce  an  agreement  with  a  third  party,  con- 
cerning the  land,  which  tends  to  nullify  the 
effect  of  midt  admissions  and  conduct 

[Ed.  Note.— Fbr  other  cases,  see  Boundaries, 
Dec.  Dig.  t  35.*) 

Error  to  Cttrciilt  Gonrt,  Randolph  CJonnty. 

Action  by  Charles  B.  liyllus  against  the 

Baine-Andrerw  Lumber  Company.    Judgment 


for  plaintiff,  and  defendant  brings  anor. 
Reversed  and  remanded. ' 

Fred  O.  Blue,  C.  H.  Scott,  and  Harding 
A  Harding,  for  plaintiff  in  error.  W.  B. 
Maxwell  and  D.  H.  Hill  Arnold,  for  defend- 
ant in  error. 

POFF&NBAR6BR,  J.  Charles  B.  Mylins 
recovered  a  Judgment  against  the  Raine-An- 
drew  Lumber  Company,  a  corporation,  for 
18,000,  in  an  action  of  trespass  qnare  dan- 
sum  freglt,  in  the  circuit  court  of  Randoli^ 
county,  which  has  been  brought  here  for  re- 
view on  a  writ  of  error. 

The  declaration  charges  the  cutting  and 
carrying  away  of  a  large  amount  of  timber, 
and  the  defense  is  want  of  title  in  the  plain- 
tiff to  the  land  on  which  the  timber  grew. 
The  question  for  determination,  therefore,  is 
as  completely  one  of  title  as  if  this  were  an 
action  of  ejectmoit  A  large  tract  of  land, 
19,000  acres,  was  granted  by  the  common- 
wealth of  Virginia  to  Henry  Phillips  Sep- 
tembtf  22,  1795.  Having  become  forfeited 
for  noneitry  for  taxation,  prior  to  the  year 
1840,  it  was  sold,  as  forfeited  land,  under 
Judicial  proceedings  regularly  had,  so  far  as 
the  record  shows;  but,  before  sale,  it  was 
divided,  by  the  commissioner  of  forfeited 
and  delinquent  lands,  into  28  lots,  numbered 
from  1  to  23,  respectively.  In  making  this 
division,  the  commissioner  actually  ran  some 
of  the  lines,  but  others  were  not  run,  and 
some  lots  were  entirely,  and  others  partial- 
ly, platted  on  paper,  without  actual  survey, 
and  ail  were  sold  according  to  the  plat  L. 
D.  Morrall  became  the  purchaser  of  lots 
Nos.  11,  12,  14,  16,  22,  and  23,  containing, 
respectlv^y,  800,  1,000,  500,  800,  540  and 
921  acres  and  John  Wyatt  purchased,  among 
others,  lot  No.  13,  and  these  sales  were  con- 
firmed and  deeds  made,  referring  to  the  plat 
Lots  Kos.  11  and  15  passed  to  Baker  Bros, 
by  successive  conveyances  prior  to  1879.  B. 
D.  Parren,  prior  to  1875,  became  the  owner 
of  lots  Nos.  14  and  22.  The  title  to  these 
last  two  lots  was  forfeited  and  sold,  under 
Judicial  proceedings,  on  March  27,  1876,  one 
Isaac  Baker  becoming  the  purchaser  of  lot 
No.  14,  and  T.  J.  Arnold  of  848  acres,  part 
of  lot  No.  22,  adjoining  lot  No.  14.  The 
Bakers,  having  become  owners  of  lots  Nos. 
11,  14,  and  15  prior  to  August,  1879,  convey- 
ed the  same  to  Charles  B.  Myllus  and  oth- 
ers. Afterwards,  Kupfer  and  Famsworth 
became  interested  in  these  lands.  Myllus, 
by  a  partition  deed  dated  March  1,  1891,  con- 
veyed to  Kupfer  743  acres  out  of  the  north- 
em  ends  of  lots  Nos.  14  and  15;  the  south-' 
em  line  of  this  conveyance  extending  east 
and  west  across  the  same^  and  he  having 
previously  conveyed  to  Kupfer  an  undivided 
one-fourth  of  lots  Nos.  11,  14,  15,  and  20. 
He,  Farnsworth,  and  Mylius,  by  deed  dated 
June  1,  1893,  partitioned  the  same,  and 
Famsworth  thereby  became  sole  owner  of 
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495  a^refi,  cat  oif  of  the  southern  end  of  lot 
No.  11,  and  Mylius  and  Kupfer  owners  of 
the  residue  of  lot  No.  11  and  the  whole  of 
lots  Nos.  14  and  15.  In  connection  with  the 
conveyance  from  Mylius  to  Kupfer,  a  plat 
was  made,  known  as  the  "Sherwood  plat," 
which  was  referred  to  In  the  deed  and  also 
in  the  partition  deed  above  mentioned.  The 
western  part  of  lot  No.  13,  adjoining  lot  No. 
14,  became  the  property  of  the  defendant, 
the  Raine-Andrew  Lumber  Company,  by  a 
deed  from  Jenning9  Bros.,  dated  May  22, 
1901 ;  they  having  obtained  it  by  deed  from 
Jacob  Oarr  and  others,  dated  June  26,  1900. 
Kupfer  conveyed  to  the  defendant  all  the 
743  acres  except  a  small  parcel  thereof  at 
the  northwest  comer,  by  deed  dated  April 
27,  1901,  and  Mylius  conveyed  to  it  160  acres, 
adjoining  the  Kupfer  land  and  also  the  Jen- 
nlngs^Carr  lands,  by  deed  dated  October  29, 
1901.  This  land  came  out  of  lots  Nos.  14 
and  15,  and  probably  No.  11,  as  shown  by  the 
Gofl  plat,  and  lies  on  the  east  side  of  what 
is  called  ''Glady  Fork."  The  defendant  cut 
and  removed  timber  from  a  part  of  lot  No. 
14,  which,  it  is  charged,  was  not  included 
in  any  conveyance  to  it 

The  plaintiff  brought  two  actions,  one  on 
the  27th  day  of  May,  1903,  in  which  he  laid 
his  damages  at  $3,000,  and  the  other  on  the 
24th  day  of  June,  1905,  in  which  he  laid  the 
damages  at  $10,000.  As  these  two  actions 
Involve  the  same  timber,  and  the  second  cov- 
ered the  subject-matter  of  the  first,  they 
were  consolidated  and  tried  as  one,  and  the 
controversy  is  whether  the  timber  cut  was 
within  the  boundaries  of  the  lands  retained 
by  Mylius,  and  this  turns  partly  upon  a  dis- 
pute as  to  the  location  of  lot  No.  14;  all  the 
timber  In  controversy  having  been  taken 
from  172.5  acres  of  land,  lying  within  its 
boundaries  as  platted  by  Goff,  Commissioner, 
and  partly  upon  the  location  of  the  land  con- 
veyed to  the  defendant  by  Jennings  Bros, 
and  Mylius,  respectively.  The  corner  called 
for  in  the  deeds  made  by  David  Goff,  who 
made  or  caused  the  original  plat  to  be  made, 
according  to  which  they  were  executed,  des- 
ignated, as  the  common  corner  of  lots  Nos. 
11,  12,  14.  and  15,  a  maple.  While  no  maple 
is  found  on  the  ground,  the  defendant  claims 
the  one  referred  to  in  the  plat  and  deeds 
stood  at  a  point  near  the  middle  of  lot  No. 
11,  as  it  is  located  by  the  courses  and  dis- 
tances specified  in  the  Goff  plat,  and  there 
is  evidence  tending  to  sustain  this  conten- 
tion. Insisting  upon  this  as  the  true  location 
of  the  common  comer,  it  claims  the  entire 
plat  must  be  shifted  south  about  162  poles 
and  west  about  100  poles.  This  would  prac* 
tically  draw  lot  No.  14  away  from  the  ter- 
ritory in  dispute  and  deny  title  in  Mylius  to 
the  timber  in  controversy. 

In  general  form,  the  tract  of  land,  though 
irregular,  iB  rectangular,  its  greatest  length 
being  north  and  south,  and  the  division  lines 
run  nearly  north  and  soutn  and  east  and 
west    As  we  have  said.  Commissioner  Goff 


did  not  actually  survey  all  of  the  lines,  nei- 
ther the  exterior  nor  the  interior.  Accord- 
ing to  his  report,  he  commenced  at  the  well 
defined  and  admitted  southeastern  comer 
and  ran  to  the  southwestern  corner,  and 
then  ran  up  the  irregular  western  line,  call- 
ing for  a  chestnut,  beach,  and  maple  on  top 
of  Shaver's  Mountain,  corner  to  lots  Nos.  4 
and  8,  a  hemlock  and  spruce  pine,  corner  to 
lots  Nos.  8  and  9,  and  two  hemlocks  and  a 
beech,  comer  to  lots  Nos.  9  and  17.  Here 
he  stopped,  after  having  run  something  more 
than  half  of  that  His  next  surveying  was 
of  Interior  lines  and  will  be  stated  later. 
After  running  them,  he  went  back  to  the  be- 
ginning point  and  ran  the  eastern  line  a  dis- 
tance of  500  poles  to  two  small  beeches  and 
stopped  on  that  line.  Afterwards,  he  ran 
some  more  interior  linee  from  that  point. 
His  first  running  of  inner  lines  was  as  fol- 
lows: Commencing  at  the  two  hemlocks  and 
beech  in  the  western  line,  he  ran  easterly 
320  poles  to  a  hemlock,  and  then  320  poles 
to  two  hemlocks  and  a  service,  and  then  320 
poles  to  a  maple,  comer  to  lots  Nos.  11,  12, 
14  and  15.  Though  he  does  not  say,  tn  his 
report  of  survey,  that  the  hemlock  and  the 
two  hemlocks  and  service  are  comers,  he 
had  indicated  on  his  plat  a  hemlock  as  the 
comer  of  lots  Nos.  9«  10, 16,  and  17,  and  two 
hemlocks  and  a  service  as  the  corner  of  lots 
Nos.  10,  11,  15,  and  16.  From  the  maple,  he 
tumed  south  and  ran  400  poles  to  a  spruce 
pine  (comer  of  lots  Nos.  6,  7,  11,  and  12  ac- 
cording to  the  plat,  but  not  so  designated 
in  the  report);  thence  west  to  two  beeches 
and  a  linn  on  the  north  bank  of  Big  Run 
(comer  to  lots  Nos.  7,  8,  10,  and  11,  on  the 
plat,  but  not  so  designated  in  the  report); 
thence  south  again  to  eight  beeches,  two  sug- 
ars, and  an  ash  (corner  to  lots  Nos.  4,  5,  7, 
and  8),  and  stopped.  On  the  other  side,  after 
having  run  north  500  poles  on  the  eastern 
line,  he  turned  into  the  body  of  the  tract  and 
ran  320  poles  to  two  beeches  and  a  maple,  a 
comer  to  lots  Nos.  1  and  2.  Then  he  tumed 
south  and  ran  485  poles,  the  division  line 
between  lots  Nos.  1  and  2,  to  the  exterior 
southern  line,  where  he  made  a  comer  in- 
dicated by  two  beeches.  This  is  all  the 
surveying  he  did  on  the  whole  boundary. 
Commencing  at  the  western  outer  line,  he- 
actually  ran  the  northern  boundaries  of  lots 
Nos.  9,  10,  and  11,  the  southern  boundaries 
of  lots  Nos.  15,  16,  and  17,  the  eastern  and 
southern  boundary  of  lot  No.  11,  the  western 
line  of  lot  No.  12,  the  western  boundary  of 
lot  No.  7,  the  eastern  boundary  of  lot  No.  & 
On  the  other  side,  he  ran  all  the  lines  of  lot 
No.  1  and  the  eastern  and  southern  lines  of 
lot  No.  2.  He  ran  none  of  the  lines  of  lot 
No.  14.  His  report  calls  for  nothing  affect- 
ing lot  No.  14  but  the  maple  comer.  Every^ 
line  thereof  shown  on  the  plat  stands  unaf- 
fected by  any  actual  surveying  done,  except 
in  so  far  as  they  may  be  influenced,  if  at  all, 
by  the  location  of  the  maple  as  a  comer. 
The  evidence  seems  to  leave  no  doubt  that^ 
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the  Qoff  plat  is  founded  upon  the  boundaries 
of  the  original  grant,  and  radically  conflicts 
with  some  of  Goffs  actual  surveying.  The 
southern  line»  southeastern  comer,  eastern 
line^  northeastern  comer,  and  a  western  cor- 
ner of  the  original  grant  are  admitted,  and 
there  is  evidence  strongly  tending  to  estab- 
lish them.  The  beginning  comer  of  the  old 
grant  was  a  large  maple,  north  of  a  road, 
and  there  seems  to  be  no  controversy  about 
its  location.  Golf  began  his  survey  at  a 
**maple  stump  in  John  Wyatt's  garden."  The 
old  grant  then  calls  for  a  course  N.  76  W. 
and  a  chestnut  and  cucumber  comer,  782 
poles  distant  Goff*s  plat  calls  for  the  same 
course  and  comer  and  deviates  from  the  dis- 
tance to  the  extent  of  18  poles,  making  it 
800.  At  the  northwestern  comer,  the  old 
grant  and  €k>ff's  plat  call  for  the  same  tim- 
ber, a  large  sugar  tree  and  ash,  and  for  sub- 
stantially the  same  courses  and  distances. 
The  courses  and  distances  lead  to  the  same 
northeastern  comer  also,  and  a  very  an- 
cient comer  is  found  there.  But  Goff's  sur- 
veying on  the  western  side,  covering  more 
than  half  the  length  of  the  western  line,  is 
about  100  poles  outside  of  the  grant,  as 
shown  by  his  plat.  This  circumstance  and 
the  location  of  the  line,  run  partially  through 
the  tract  by  Goff  from  the  two  hemlocks  and 
beech  on  tiie  western  side,  give  birth* to  a 
number  of  contentions,  and  Important  ques- 
tions cluster  around  them.  In  tracing  this 
old  line,  timber  was  found,  indicating  that 
it  had  been  run,  not  between  lots  Nos.  9,  10, 
and  11,  on  the  south,  and  15,  16,  and  17,  on 
the  north,  as  Indicated  by  the  plat,  but, 
on  the  contrary,  right  up  through  lots  Nos. 
9,  10,  and  11,  as  located  by  the  plat.  More- 
over, the  maple  called  for  at  the  eastern  end 
thereof,  instead  of  being  at  the  comer  of 
lots  Nos.  11,  t2,  14,  and  15,  as  laid  down  on 
the  plat,  is  actually  closer  to  the  center  of 
lot  No.  11,  as  shown  by  the  plat,  than  to 
any  of  its  comers  or  lines.  This  line  is 
farther  south  than  the-  plat  line,  according 
to  this  evidence,  by  about  162  poles,  and 
its  termini  farther  west  than  the  plat  in- 
dicates by  about  100  poles.  The  evidence,  in- 
dicating the  actual  running  of  this  line 
through  lots  Nos.  9,  10,  and  11,  as  they  are 
located  on  the  plat,  instead  of  immediately 
north  of  them,  is  so  strong  that  the  plaintiff, 
in  his  testimony,  admits  It,  but  he  claims 
the  plat  was  made  without  reference  to  this 
line,  or  that  the  platting  of  the  whole  tract 
was  correctly  done  as  to  all  except  the  lots 
bordering  upon  this  line,  and  that  the  mis- 
take, whether  In  the  plat  or  in  the  survey, 
cannot  affect  the  location  of  any  other  lots. 
There  seems  to  be  little  or  no  evidence  tend- 
ing to  show  that  the  platted  line  from  west 
to  east,  from  the  two  hemlocks  to  the  maple, 
was  ever  run  vpon  the  ground.  In  addition 
to  the  testimony,  relating  to  this  uncertain 
line,  or  discrepancy  between  the  plat  and 
GofTs  actual  surveying,  and  the  exterior 
lines,  there  is  much  more  conceming  the  lo- 


cation of  other  lots  and  some  conflicting 
grants,  not  affecting  lot  No.  14;  but  its  bear^ 
jDg  upon  the  real  issue  is  not  so  direct  as 
that  of  the  evidence  above  referred  to.  For 
this  reason,  time  and  space  will  not  be  con- 
sumed in  setting  it  forth  here. 

But  there  is  a  mass  of  evidence  In  the 
case,  bearing  upon  another  phase  of  the  Is- 
sue. It  is  contended  that,  even  though  lot 
No.  14,  as  sold  and  conveyed  by  Goff,  should 
be  located  by  the  plat,  and  the  Inconsistent 
actual  surveying  and  location  of  lot  No.  11 
and  others  may  not  preclude  the  location  of 
lot  No.  14,  as  it  Is  laid  down  upon  the  plat, 
Mylius  never  obtained  title  to  the  lot  as  so 
located.  Goff  conveyed  lots  Nos.  14  and  22 
to  Granville  B.  Jarvls.  Jarvis  conveyed  these 
lots  to  B.  D.  Parren,  in  whose  name  they 
became  delinquent  for  nonpayment  of  taxes 
and  were  sold  by  •  the  state.  George  W. 
Yocum,  commissioner  of  school  lands,  insti- 
tuted proceedings  In  the  circuit  court  of  Ban- 
dolph  county  in  1875,  under  which  they  were 
sold  to  Isaac  Baker.  In  this  proceeding, 
Nicholas  MarstUler,  surveyor  of  Bandolph 
county,  made  a  report,  purporting  an  actual 
survey  of  these  lots,  and  they  were  conveyed 
according  to  the  description  set  forth  in  his 
plat  and  report.  The  boundaries,  as  set 
forth  in  this  deed  under  which  Mylius  claims, 
and  the  only  one  purporting  to  confer  title 
upon  him  to  said  lot  No.  14,  are  said  to  be 
In  accord  with  the  location  thereof  as  claim- 
ed by  the  defendant.  The  description  calls 
for  courses  and  distances  and  stakes  upon 
the  ground  and  the  maple  comer  of  lots  Nos. 
11,  12,  and  15.  The  supposed  lines  of  the 
MarstiUer  survey  have  since  been  run  by 
Coberly,  the  present  county  surveyor,  and  he 
testifies,  in  this  case,  that  he  found  timber 
all  around  the  lot  as  located  by  the  defend- 
ant, bearing  marks  corresponding  in  date 
with  the  MarstiUer  survey.  Another  circum- 
stance relied  upon  to  show  the  location  of 
lot  No.  14,  in  accordance  with  the  claim  of 
the  defendant,  as  conveyed  by  Yocum,  is  the 
relation  thereof  to  a  tract  of  land  known  as 
the  Arnold  and  Taylor  tract,  as  shown  by 
Marstiller's  plat.  The  commissioner  said  in 
his  report  that  this  Arnold  and  Taylor  land 
covered  a  part  of  lot  No.  22,  and  had  been 
taxed  and  was,  therefore,  not  subject  to  sale. 
Accordingly,  only  so  much  of  lot  No.  22  was 
sold  as  was  not  covered  by  the  Arnold  and 
Taylor  land.  The  MarstiUer  plat  and  report 
show  that  the  Arnold  and  Taylor  land,  a 
long  narrow  strip,  composed  o^  two  adja- 
cmt  tracts,  crosses  lot  No.  22  diagonally, 
leaving  only  a  small  portion  of  the  north- 
west corner  and  a  large  portion  of  the  east- 
ern and  southern  parts  uncovered.  As  plat- 
ted in  connection  with  the  Goff  plat,  this 
Arnold  and  Taylor  survey  bears  an  entirely 
different  relation  to  lot  No.  22.  Said  lot 
goes  farther  north  and  east  upon  the  Ar- 
nold and  Taylor  land.  All  this  Imports  that 
the  surveyed  location  of  lot  No.  14,  not  as 
Goff  conveyed  It  to  Jarvis,  but  as  Yocum 
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conveyed  it  to  Baker,  and  Baker  to  Myllus, 
commences  at  the  maple,  located  at  the  east- 
em  terminus  of  the  interior  line,  run  from 
west  to  east,  to  a  point  near  the  center  of 
lot  No.  11.  Lot  No.  18  lies  Immediately  east 
of  lot  No.  14.  Goif  conveyed  this  to  John 
Wyatt  Wyatt  conveyed  It  to  Garr,  and 
Oarr  a  portion  of  it,  along  with  a  portion  of 
lot  No.  28,  to  Jennings  Bros.,  and  the  Jen- 
nlngses  to  defendant,  the  Ralne-Andrew  Lum- 
ber Oompany.  The  defendant  purchased  the 
743  acres  conveyed  by  Myllus  to  Charles 
Kupfer  out  of  the  northern  end  of  lots  Nos. 
14  and  16,  by  deed  dated  March  1,  1891.  The 
deed  from  Myllus  to  Kupfer  refers  to  what 
is  called  the  Sherwood  plat  and  conveys  lots 
Nos.  8,  9,  10,  and  11,  as  designated  on  said 
plat.  This  plat  seons  to  conform  to  the  lo- 
cation of  lot  No.  11  and  lots  Nos.  14  and  15, 
as  contended  for  by  the  defendant.  It  is 
also  said  that  Myllus  represented  to  the 
agent  of  the  defendant  company,  before  it 
purchased  from  Kupfer,  that  lots  Nos.  11, 
14,  and  16  were  to  be  located  by  reference 
to  the  maple  contended  for  by  the  defendant 
as  the  comer.  After  the  partition  between 
Myllus  and  Kupfer,  there  was  some  appre- 
hension, on  the  part  of  the  latter,  of  loss  of 
a  part  of  the  land  conveyed  to  him  by  su- 
perior outstanding  title,  and  Myllus  cove- 
nanted to  make  the  loss  good  in  that  event 
Myllus  also  conveyed  to  Nancy  Dyer  a  por^ 
tion  of  lots  Nos.  11,  14,  and  16  by  a  deed  in 
which  he  recognized  the  line  of  the  land  con- 
veyed by  him  to  Kupfer,  and  by  Kupfer  to 
the  defendant  company.  Lot  No.  16  had 
originally  been  conveyed  to  the  Bakeris  by 
Squire  B.  Ward,  and  the  Bakers  conveyed  to 
Myllus.  In  the  deed  from  Ward  to  Baker, 
lot  No.  16  is  described  as  cornering  on  two 
hemlocks  and  a  service,  just  as  in  the-Goff 
plat  If  lot  No.  14  is  located  according  to 
the  Qoft  plat  the  land  conveyed  to  Kupfer, 
if  located  in  lot  No.  14,  as  located  by  the 
Gk>fl  plat  would,  so  far  as  we  can  see  from 
the  evidence,  seem  to.  cover  the  land  in  con- 
troversy here  and  give  title  to  the  defendant, 
for  this  controverted  land  lies  in  the  northern 
portion  of  lot  No.  14,  as  so  located.  Lots 
Nos.  10  and  11,  of  the  Sherwood  plat  seem 
to  be  also  in  Oie  northem  end  6t  lot  No.  14; 
but  the  evidence  shows  that,  notwithstanding 
this,  they  are  actually  located,  for  the  most 
part,  west  of  lot  No.  14,  according  to  the  Goff 
plat  Myllus  conveyed  these  lots  as  if  they 
were  in  lot  No.  14,  when,  in  point  of  fact, 
they  are  not  if  it  is  to  be  located  by  the 
Goff.  plat,  but  are,  if  it  is  to  be  located  ac- 
cording to  the  survey  apparently  made  for 
the  deed  in  the  Tocum  land  sale  proceeding. 
In  addition  to  these  circumstances,  Myllus, 
in  his  testimony,  jidmits  that  in  his  deal- 
ings with  Famsworth  and  Kupfer,  they  rec- 
ognized the  maple  comer  as  contended  for 
by  the  defendant.  Wh«i  asked  if  his  con- 
veyance to  Kupfer  stated  the  truth,  when  it 
called  for  the  northem  line  of  lots  Nos.  14 
aAid  16^  as  laid  off  by  Goff,  he  admitted  that 


this  was,  in  part  a  mistake,  and  said:  "Part 
of  the  land  that  is  true,  but  not  as  to  all 
the  northem  part  of  No.  16  as  laid  down  by 
Goff.  It  is  all  of  No.  16  as  laid  down  by 
the  Sherwood  plat''  And  further,  speaking 
of  Kupfer:  **When  we  divided  the  land,  lie 
got  the  best  part  of  the  land,  and  on  account 
of  the  discrepancy  at  this  maple  he  would 
not  take  up  here.  Neither  would  Fams- 
wc^th,  and  he  takoi  his  share  under  the 
Sherwood  plat  and  then  give  me  a  contract 
that  I  was  to  have.  I  would  not  divide  any- 
way— anything  outside,  north  of  that  line,  of 
the  deed  of  the  lot  as  laid  down  by  Sher- 
wood, of  the  northem  and  eastern  line.'*  It 
is  shown  that  Myllus  pointed  out  the  maple 
comer  as  claimed  by  the  defendant  to  the 
defendant's  agent  as  being  the  comer  of  lots 
Nos.  11,  12,  14,  and  16.  There  is  much  evi- 
dence by  conduct  and  admission  of  his  recog* 
nition  of  this  as  the  true  comer. 

Five  instructions  were  given  at  the  in- 
stance of  the  plaintiff,  over  the  objection  of 
the  defendant  all  of  which  embody  the  the- 
ories of  the  plaintiff  already  stated.  Instruc- 
tion No.  1  told  the  jury  that,  in  locating  lot 
No.  14,  they  should  ascertain  it  to  be  locat- 
ed at  the  place  indicated  on  the  Goff  plat  lui- 
less  they  should  believe  from  the  evidence 
Goff  had  actually  surveyed  It  and  designated 
the  lines  and  comer  thereof  from  such  ac- 
tual survey.  Instruction  No.  2  told  them 
that  if  they  should  believe,  from  the  evi- 
dence, Goff  had  actually  surveyed  lot  No.  11, 
and  thereby  designated  the  lines  and  comers 
thereof,  and  did  not  actually  survey,  but 
only  designated  the  location  of,  lot  No.  14, 
by  a  plat  thereof  in  connection  with  all  the 
other  lots,  the  plat  of  said  lot  No.  14  must 
govem  the  location  thereof,  and  that  the  ac- 
tual survey  of  lot  No.  11  does  not  control 
the  location  of  lot  No.  14.  It  is  to  be  ob- 
served here  that  GofTs  report  shows  he  ac- 
tually ran  three  lines  of  lot  No.  11  and  mark- 
ed all  four  of  the  comers  thereof  on  the 
ground.  Instmction  No.  8  told  the  jury  that 
if  they  believed  from  the  evidence  Goff  had 
done  such  surveying  upon  the  ground,  as  to 
Identify  the  whole  19,000  acres,  and  then 
made  a  plat  thereof,  showing  the  subdivi- 
sions thereof  into  lots,  and  made  the  plat  a 
part  of  the  record  of  his  proceedings,  the 
plat  so  made  must  govem  the  location  of  the 
lots  shown  thereon,  unless  they  should  be- 
lieve Goff,  as  part  of  the  same  transaction, 
actually  surveyed  the  lots,  or  some  of  them, 
and,  by  such  actual  survey,  designated  the 
lines  and  comers  of  the  lots  so  surveyed, 
such  survey  should  not  control  the  locations 
of  the  lots  not  actually  surveyed,  but  that 
they  should  be  located  by  the  plat  Instmc- 
tion No.  4  told  them  that  if  they  should  be- 
lieve from  the  evidence  the  outside  bound- 
ary of  the  whole  tract  was  correctly  shown 
by  the  plat  lines  on  the  plat  used  in  the  trial, 
and  that  Goff  did  not  actually  survey  any  of 
the  lots  or  subdivisions  shown  on  said  plat 
except  lots  Nos.  1  and  11,  as  shown  by  th« 
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red  lines  upon  said  plat  (the  locationa  claim- 
ed by  the  defendant,  a  considerable  distance 
south  and  west  of  the  locations  as  claimed 
by  the  plaintiff),  and  designated  all  of  the 
other  lots  shown  upon  said  plat  without  hav- 
ing actually  surveyed  the  same,  they  should 
be  governed  In  the  location  of  any  of  the  lots 
shown  upon  said  plat,  other  than  lots  Nos. 
1  and  U,  by  the  plat,  made  by  Qoff.  Ob- 
serve here  that  Goff's  report  shows  he  ran 
all  the  lines  of  lot  No.  1  and  three  of  the 
Une^  of  lot  No.  11,  as  stated.  Instruction 
No.  5  told  the  Jury  that,  if  they  believed 
from  the  evidence  Goff  actually  surveyed 
lot  No.  11,  and  located  It  upon  the  ground  in 
accordance  with  the  claim  of  the  defendant, 
but,  by  mistake,  located  it  162  poles  farther 
south  than  It  should  have  been  located,  as 
shown  by  his  plat,  the  mistake  In  the  loca- 
tion of  lot  No.  11  does  not  control  or  govern 
the  location  of  lot  No.  14,  as  made  by  him. 

[1]  The  purpose  of  these  Instructions  was 
to  controvert  and  nullify  the  claim  of  the 
defendant  that  the  mistake  or  discrepancy 
indicated  by  the  evidence  must  have  the  le- 
gal effect,  if  established,  of  shifting  the  loca- 
tion of  all  the  lots  on  the  plat  about  162 
poles  to  the  south  and  100  poles  to  the  west, 
and  thereby  throwing  lot  No.  14  almost  en- 
tirely without  the  bounds  of  the  disputed 
territory.  Although  they  laid  the  basis  or 
groundwork  of  power  In  the  Jury  to  destroy 
this  contention  of  the  defendant,  it  fts  ob- 
vious that  the  court  could  properly  give 
them,  if  the  evidence  tended  to  support  the 
hypotheses  embodied  in  them,  and  they  were 
not  forbidden  by  any  rule  of  law,  nor  other 
evidence  In  the  ease.  That  there  was  evi- 
dence to  sustain  them  is  beyond  doubt 

[2]  The  exterior  boundaries  of  the  whole 
tract,  as  shown  on  the  Ooff  plat,  are  Indi- 
<!ated  by  evidence  found  upon  the  ground,  as 
we  have  shown.  The  exterior  lines,  with 
their  courses  and  distances,  must  be  locat- 
ed by  the  Jury  in  accordance  with  the  Qoff 
plat.  If  they  believe  this  location  is  correct 
In  settling  this  question,  they  could  give  ef- 
fect to  admitted  corners  and  the  courses  and 
distances.  The  exterior  lines  of  the  Goff 
plat  seem  to  be  the  lines  of  the  old  grant 
The  contradiction  and  inconsistency  relate  to 
the  lines  run  and  marked  on  the  ground  by 
Ctmmiissioner  Goff  and  seemingly  ignored  or 
disregarded  in  his  plat.  If  the  admitted  orig- 
inal ccxmers  are  correct  locations.  There  Is 
strong  evidence  that  the  exterior  lines  are 
governed  and  controlled  by  the  plat ;  but  in 
locating  lots,  actually  surveyed,  the  marked 
lines  necessarily  control  the  plat  Bvery 
portion  of  the  description  of  lot  No.  14,  ex- 
cept the  southwestern  comer,  is  found  on 
the  plat  and  not  elsewhere.  There  Is  no 
evidence  of  their  ever  having  been  marked 
upon  the  ground.  It  follows,  therefore,  that 
the  north,  south,  east  and  west  lines  rest 
upon  nothing  but.  the  plat  which,  in  the 
main,  is  based  on  the  exterior  lines.  These 
lines  were  first  fixed.    They  were  establish- 


ed before  the  delinquency  or  sale— before  the 
issuance  of  the  patent— and  presumably  rest 
upon  an  actual  survey  then  made,  while  some 
of  the  interior  lines  were  never  surv^ed. 
By  courses  and  distances,  lot  No.  14  can  be 
reached  and  located  from  the  exterior  lines. 
The  maple  In  controversy  is  not  the  sole,  nor 
the  best  index  to  Its  location.  Though  the 
maple,  if  standing  and  identified,  would  be  a 
natural  object,  marked  as  a  comer,  it  would 
not  be  superior  in  any  sense  to  the  other  nat- 
ural monuments  found  in  the  exterior  lines, 
plainly  indicating  a  location  of  lot  No.  14 
at  a  place  different  from  that  indicated  by 
the  maple.  If  the  surveyor  made  the  maple 
the  comer  of  lot  11,  and  erroneously  describ- 
ed It  as  the  comer  of  No.  14,  never  having 
run  the  lines  of  that  lot  nor  located  its  cor- 
ner, nor  made  any  comer  at  that  place  by 
any  mark  upon  the  ground,  we  know  of  no 
rule  of  law  which  forbids  a  finding  of  the 
Jury  in  accordance  with  the  fact,  whatever 
the  result  may  be  to  the  parties. 

These  instructions  are,  in  a  certain  sense, 
a  concession  to  the  defendant  They  tell  the 
Jury  they  may  depart  from  the  plat  in  cer- 
tain respects.  At  the  same  time,  they  warn 
them  against  doing  violence  to  the  descrip- 
tive matter  in  the  deed  further  than  is  nec- 
essary to  adjust  it  to  the  surveying  actually 
done.  The  objection  to  them  seems  to  rest 
upon  the  view  that  on  establishing  the  east 
and  west  line  as  claimed  by  the  defendant, 
the  Jury  must  then  reconcile  the  confilct,  not 
In  location,  but  in  effect  between  this  line 
and  the  established  outer  lines,  by  making 
the  former  prevail  over  the  latter  and  de- 
stroy their  effect  We  do  not  understand 
this  line  of  argument  If  the  Jury  are  sat- 
isfied the  outer  lines  of  the  plat  are  based 
upon  admitted  comers  and  were  made  with- 
out reference  to  Inconsistent  surveying  ac- 
tually done,  they  are  bound  to  make  this  ap- 
plication and  find  accordingly.  If,  in  addi- 
tion to  this,  they  find  certain  interior  lines 
on  the  plat  do  not  correspond  with  lines  sur- 
veyed upon  the  ground,  what  rule  of  law 
says  they  shall  then  determine  that  they 
shall  prevail  over  other  lines  equally  well,  if 
not  better,  established  in  another  portion  of 
the  plat?  We  are  not  aware  of  any,  nor  has 
any  been  brought  to  our  attention.  On  the 
contrary,  it  is  well  established  that,  in  this 
state  of  the  evidence,  the  Jury  are  at  libera 
ty  to  find  that  in  making  the  plat  and  deed, 
the  survey  was  disregarded.  On  this  subject 
we  cannot  do  better  than  quote  the  law  as 
declared  in  Mining  &  Mfg.  Co.  v.  Goal  Co., 
8  W.  Va.  406,  points  1  to  6,  inclusive,  of  the 
syllabus  of  which  are  as  follows:  '^Generally, 
when,  in  a  deed,  lines  and  corners  axe  describ- 
ed, or  when  from  the  statement  of  courses 
and  distances  or  other  descriptions,  in  c(m- 
nectlon  with  circumstances  existing  and  lAan- 
if  est  or  ascertainable,  at  the  time  of  tbeexe^* 
cution  of  the  deed,  it  Is  presumable  that  such 
lines  or  comers  are  those  referred  to  in  the 
deed,  the  statement  of  courses  and  distances 
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is.  In  constrnctlon,  controlled  by  the  actual 
lines  and  corners  referred  to.  But  the  mere 
circumstance  that  lines  and  comers  are  known 
to  have  been  run  and  marked,  or  are  found 
marked  near  where  the  courses  and  distanc- 
es mentioned  in  the  deed  run,  is  not  conclu- 
sive that  they  are  the  lines  and  corners  of 
the  land  referred  to  in  the  deed.  And  when 
there  is  no  such  approximation  in  the  cours- 
es or  length  of  the  lines,  or  the  marks  on 
the  corners,  to  the  description  In  the  deed,  as 
to  warrant  the  presumption  that  they  are  the 
boundaries  of  the  land  to  which  the  deed  re- 
lates, such  marked  lines  should  be  disregard- 
ed. Lines  and  comers  may  be  marked  with 
the  purpose  to  adopt  them  in  a  contemplated 
deed;  but  afterwards  the  marked  lines  and 
comers  may  be  abandoned,  and  mere  courses 
and  distances  from  certain  objects  or  points 
may  be  substituted.  There  is  no  uniform 
rule  that  the  length  of  one  line,  as  mentioned 
in  a  deed,  shall  control  the  course  of  another 
line,  or  that  the  latter  shall  control  the  for- 
mer. Other  circumstances  will  determine 
the  adoption  of  the  one  or  the  other.  Though 
the  quantity  of  the  land  mentioned  In  the 
deed  will  not  control  the  boundary,  when  as- 
certained by  the  description,  with  other  par- 
amount circumstances,  nevertheless,  the  cor- 
respondence of  quantity  given  by  a  line  in 
question,  with  the  quantity  mentioned  in 
the  deed,  or  an  approximation  to  such  cor- 
respondence, may  be  considered  as  tending 
to  establish  such  line  as  the  true  one." 

But  this  does  not  dispose  of  the  ruling  on 
these  instructions.  We  have  said  there  is 
nothing  in  the  law  which  precluded  the  sub- 
mission of  the  hypotheses  they  state,  on  the 
evidence  relating  to  the  Ctoff  plat  and  the  ac- 
tual surveying  done  by  Goff.  But  there  was 
other  evidence  in  the  case,  of  which  they  take 
no  notice.  The'  plaintiff,  Mylins,  does  not 
claim  lot  No.  14  under  any  deed  made  by 
Qoff  directly  to  him  or  to  any  one  from  whom 
he  purchased.  He  derives  Ills  title  from  the 
deed  made  by  Yocum,  commissioner  of  school 
lands.  As  we  have  seen,  there  is  a  claim 
that  the  deed,  when  applied  to  its  subject- 
matter,  locates  the  land  it  conveys  in  ac- 
cordance with  the  contention  of  the  defend- 
ant Although  it  contains  no  call  for  any 
marked  trees  or  other  natural  monuments 
and  makes  no  reference  to  the  Goff  deed  or 
plat,  there  is  evidence  in  the  case  showing 
the  existence  of  trees,  evidently  mlirked 
about  the  date  of  the  survey  made  by  Mars- 
tiller  in  the  Tocnm  land  sale  proceeding,  and 
these  trees  stand  on  lines  traced  from  the 
maple,  claimed  by  the  defendant,  as  the  cor- 
ner of  lot  No.  14,  agreeing  with  the  courses 
and  distances  recited  in  the  deed  from  Yo- 
cum to  Baker.  This  evidence  of  an  actual 
tying  down  upon  the  ground  at  this  place  of 
the  land  conveyed  by  Yocum  Is  not  found  in 
the  deed,  and  it  is  to  be  taken  in  connection 
with  some  additional  facts.  Yocum,  the 
commissioner  of  school  lands,  instituted  his 
proceeding  for  the  sale  of  lots  Nos.  14  and  22 


of  the  Goff  sale.  In  his  report  to  the  court, 
he  so  describes  the  land,  and  so  does  the  sur- 
veyor in  his  report  of  survey.  The  decree 
of  sale  refers  to  the  report  and  plat  The 
commissioner,  in  his  report  of  sale,  describes 
the  lot  sold  as  lot  No.  14,  and  the  court  con- 
firmed the  sale  and  directed  a  deed  to  be 
made,  and  the  deed  refers  to  the  court  pro- 
ceedings. On  this  evidence,  the  defendant 
founds  the  contention  that  these  instructions 
do  not  cover  the  entire  case,  but,  on  the  con- 
trary, completely  ignore,  and  shut  out  from 
the  view  of  the  Jury,  evidence  and  factors  in 
the  case  highly  important  to  the  defendant 
That  they  take  no  notice  of  it  is  obvious ;  but 
we  think  it  alone  constitutes  no  defense  and 
did  not  justify  the  giving  of  an  instruction 
for  the  defendant.  Conceding  the  facts  to  be 
established,  it  shows  two  repugnant  descrip- 
tions, disclosed  by  extrinsic  evidence,  one  of 
which  is  general  and  true,  the  other  particu- 
lar, by  metes  and  bounds,  but  false.  The 
state  owned  the  Goff  lot  No.  14,  but  no  part 
of  lot  No.  15.  The  latter  has  never  been 
forfeited  or  delinquent,  since  the  conveyance 
by  Goff,  so  far  as  the  record  shows.  At  the 
time  of  the  Yocum  conveyance,  it  was  own- 
ed by  the  Bakers,  one  of  whom  purchased 
No.  14  from  Yocum.  These  lots  were  ad- 
jacent. The  true  location  of  the  latter  is 
east  of  the  former ;  the  false  description,  if 
followed,  would  locate  it  almost  wholly  with- 
in lot  No.  15,  which  the  state,  the  vendor, 
did  not  own,  and  which  Baker,  the  vendee, 
did  own,  at  the  time  of  the  Yocum  sale.  In 
all  such  cases,  the  false  description  must  be 
rejected.  The  criterion  for  the  construction 
of  a  deed  is  the  intention  of  the  parties. 
Chapman  v.  Coal  Co.,  54  W.  Va.  193,  199,  46 
S.  E.  262 ;  McDougal  v.  Musgrave,  46  W.  Va. 
509,  33  S.  E.  281.  Of  course  there  must  be 
some  language  In  the  deed,  disclosing  the 
intention  adopted.  It  cannot  be  read  into 
the  instrument,  in  the  absence  of  words  in- 
dicating it  Here,  we  have  terms  indicating 
lot  No.  14,  located  by  the  Goff  plat,  as  the 
subject  of  conveyance.  We  have  also,  in  the 
description  by  metes  and  bounds,  aided  by 
extrinsic  evidence,  terms  indicating  other 
land  as  the  subject  of  conveyance.  It  is 
obvious  that  the  vendor  did  not  intend  to 
sell,  nor  the  vendee  to  buy,  the  latter,  be- 
cause the  foriner  did  not  own  it  and  the  pur- 
chaser did  already  own  it  Therefore,  as  ap- 
plied to  the  subject-matter,  the  description  of 
the  lot  by  name,  in  the  record  of  the  proceed- 
ings under  which  the  deed  was  made,  is  a 
true  description,  and  the  only  one  that  will 
carry  into  effect  the  obvious  intention  of  the 
parties.  In  cases  of  repugnance  in  descrip- 
tion, when  both  apparently  apply,  that  which 
is  most  certain  prevails. 

[I]  When  a  deed  contains  two  contradic- 
tory descriptions  of  the  same  premises,  one 
of  which  Is  particular  and  definite,  showing 
the  precise  location  and  bounds  of  the  land, 
and  the  other  general  in  its  terms,  the  for- 
mer controls,  because  that  description  which 
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undertakes  to  set  out  the  specific  boundary 
is  more  Ukely  to  have  been  carefully  attend- 
ed to  by  tbe  parties  and»  therefore,  to  re- 
flect their  real  intention,  than  the  g^ieral 
one;  but  this  principle  Is  operative  only  in 
those  cases  in  which  either  description  may 
be  taken  without  doing  violence  to  the  mani- 
fest intention  of  the  parties.  It  does  not 
apply  when  one  of  the  descriptions  is  baldly 
false  and  must  have  been  Inserted  by  mis- 
take. A  description  of  a  town  lot  by  its 
number  and  the  number  of  the  block,  fol- 
lowed by  a  description  by  metes  and  bounds, 
Including  only  a  part  of  it,  carries  the  whole 
lot  Rutherford  v.  Tracy,  48  Mo.  325,  8  Am. 
Rep.  104 ;  Masterson  v.  Munroe,  105  Gal.  431, 
38  Pac.  1106,  45  Am.  St  Rep.,  57.  A  con- 
veyance describing  the  land  as  the  grantor's 
home  farm,  and  then  setting  out  a  particular 
description  of  the  parcel  of  which  it  is  com- 
posed, but  omitting  several  acres,  passes  the 
whole  farm.  Andrews  v.  Pearson,  68  Me. 
19 ;  Marshall  v.  McLean,  3  G.  Greene  (Iowa) 
363.  A  description  of  a  lot  by  number  will 
control  a  reference  to  adjacent  streets.  Nash 
V.  Railroad  Co.,  67  N.  G.  413.  See,  generally, 
Baxter  v.  Tanner,  35  W.  Va.  60,  12  S.  E. 
1094 ;  Smith  v.  Ohapman,  10  Grat  (Va.)  445 ; 
Ileaton  v.  Hodges,  14  Me.  66,  30  Am.  Dec. 
731,  and  note;  Nash  v.  Railroad  Go.,  67  N. 
C.  413 ;  Devlin  on  Deeds,  {§  1017-1020.  This 
law  fits  this  case  exactly.  The  description 
by  metes  and  bounds  covers  only  part  of  the 
land  owned  by  the  grantor;  the  general  de- 
scription covers  all  of  it 

[7]  The  facts  being  uncontroverted,  the 
construction  of  a  deed  is  a  question  for  the 
court  not  the  Jury.  Snooks  v.  Wingfleld,  52 
W.  Va.  441,  44  S.  B.  277.  Hence,  if  the  court 
bad  been  asked  to  instruct  the  Jury,  concern- 
ing the  construction  of  the  deed,  in  the  light 
of  the  evidence,  tending  to  show  that  it  con- 
templated conveyance  of  the  land,  located 
otherwise  than  by  the  Goff  plat  it  would 
have  been  compelled  to  say  the  Jury  could 
not  do  so,  and  that  they  must  treat  it  as  call- 
ing for  lot  No.  14  of  the  Golf  sale  and  locate 
the  land  accordingly. 

The  next  inquiry  is  whether  the  evidence 
ot  admissions,  and  representations  already 
mentioned,  was  such  as  to  demand  recogni- 
tion in  the  instructions.  If  the  evidence 
thus  far  analyased  were  all  the  record  dis- 
closes, it  might  not  be  material.  But  there 
Is  additional  evidence  which  we  think  clear- 
ly renders  it  so.  The  defendant  claims  un- 
der two  deeds,  one  or  both  of  which  may 
cover  some  parts  of  the  alleged  trespass  or 
all  of  it  Whether  they  do  or  not  depends 
upon  the  location  of  the  lands  granted  by 
them.  One  of  these  is  the  deed  from  Jen- 
nings Bros.,  and  the  other  the  one  from  the 
plaintiff  himself.  The  plat  and  evidence 
disclose  two  alleged  locations  of  the  land 
conveyed  by  the  former,  one  almost  wholly 
in  lots  Nos.  13  and  23  of  the  Goff  plat  and 
the  other  almost  wholly  in  lots  Nos.  14  and 
22  of  that  plat  and  the  admissions  ot  the 


plaintiff,  made  before  the  purchase  from 
Jennings  Bros.,  tend  to  establiah  the  latter, 
provided  the  muniments  of  title  leave  any 
uncertainty  as  to  the  boundary  lines.  Re- 
specting the  location  of  this  land,  the  evi- 
dence and  claims  of  the  defendant  are  in- 
definite and  vague;  but  there  is  probably 
enough  to  make  the  admissions  material. 
However  this  may  be,  the  plaintlff*s  own 
deed  to  the  defendant  clearly  connects  them 
with  the  issue.  It  covers  land  in  the  region 
of  the  trespass.  Its  boundaries  are  general 
and  the  quantity  and  location  of  the  land  it 
conveys  in  controversy.  In  his  dealings  with 
Famsworth  and  Kupfer,  the  plaintiff  pro- 
ceeded upon  the  location  theory  of  the  de- 
fendant It  was  then  to  his  interest  to 
place  the  lands  he  conveyed  to  them  as  far 
west  and  south  as  possible,  and,  in  so  doing, 
he  asserted,  by  his  conduct,  exactly  the  op- 
posite of  his  present  contentions.  Having 
separated  his  holdings  from  theirs  by  par- 
tition, it  is  now  to  his  interest  to  press  his 
claims  northward  and  eastward  as  far  as 
possible.  His  course  respecting  the  land  he 
conveyed  to  the  defendant  is  the  same  that 
he  pursued  in  his  transactions  with  Fsamsr- 
worth  and  Kupfer.  The  further  south  and 
west  he  can  locate  that  land,  the  more  he 
will  retain  in  the  north.  This  attitude, 
however,  was  not  hostile  to  Famsworth  and 
Kupfer.  They  shared  in  his  acquisitions. 
To  some  extent  the  observation  applies  to 
his  relations  veith  the  defendant  also.  In- 
imical to  its  Interests  in  the  north,  the  plain- 
tiff's representations  and  former  contentions 
avail  it  in  the  south.  The  peculiar  situation 
of  the  defendant  compels  it  also  to  take  in- 
consistent positions.  It  bought  land  of  Jen- 
nings Bros.,  the  location  of  which,  to  sub- 
serve some  of  its  purposes,  must  be  in  lots 
Nos.  13  and  23>  and,  to  subserve  others,  in 
lots  Nos.  14  and  22.  This  may  account,  in 
part  for  the  failure  to  develop  cfully  the  evi- 
dence, relating  to  these  lands  as  well  as  the 
tract  it  obtained  from  the  plaintiff,  consti- 
tuting the  real  issue  in  the  case.  On  this 
issue,  namely,  whether  the  trespass  is  cov- 
ered by  either  or  both  of  the  conveyances  to 
the  defendant  the  admissions  of  the  plain- 
tiff are  relevant  and  material. 

The  description  of  the  land  in  the  deed 
from  the  plaintiff  to  the  defendant,  reads  as 
follows:  "All  that  portion  of  his  (plaintiff's) 
land  lying  on  Shaver's  and  Middle  Mountain 
in  said  Randolph  county,  which  is  situated 
and  which  lies  on  the  east  side  of  Glady 
Fork  and  bounded  on  the  west  by  said 
Glady  Fork,  on  the  north  by  the  Garl  Kupfer 
land,  on  the  east  by  the  Jennlngs-Garr  land 
and  on  the  south  by  the  Fridley  land."  This 
includes  all  the  land  between  Glady  Fork 
and  the  Jennlngs-Garr  land  and  all  south  ot 
the  Kupfer  land,  both  now  owned  by  the 
defendant;  but  the  Kupfer  land  does  not 
lie  north  of  the  trespass.  It  lies  south  and 
east  of  It,  for  the  most  part  The  defendant 
says  .  the  deed  cQnveys  only  two .  or  three 
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acres,  if  limited  by  the  Knpfer  land  on  the 
north,  a  quantity  entirely  dlBproportionate, 
in  its  opinion,  to  the  purchase  money,  $1,650, 
and  wholly  at  rarlance  with  plaintiiTs  rep- 
reeentations  as  to  identity  and  quantity,  car- 
rying all  the  land  he  had  lying  east  of 
Glady  Fork,  amounting  to  160  acres.  This 
statement  suffices,  we  think,  to  show  the 
materiality  of  the  representations,  the  de- 
scriptions in  these  two  deeds,  and  the  evi- 
dence, respecting  the  location  of  the  lands 
conveyed  by  them,  none  of  which  is  referred 
to  by  any  instruction  given  in  the  case. 

It  bears  more  directly  on  the  real  issue 
than  that  relating  to  the  identity  and  loca- 
tion of  the  lots  of  the  Goff  plat  and  convey- 
ances. The  trespass  may  be  in  lot  No.  14 
and  yet  belong  to  the  defendant.  Hence  the 
location  of  that  lot  is  not  at  all  conclusive, 
nor  necessarily  vital  in  the  case. 

[5]  Nevertheless,  the  instructions  given  ap- 
ply to  it  only,  and  leave  wholly  out  of  view 
that  which  is  more  decisive  in  character. 
They  also  repeat  the  same  propositi(«  sev- 
eral times  in  different  forms.  Thus  they 
gave  undue  prominence  to  partial  and  in- 
conclusive evidence,  and  were  obviously  lia- 
ble to  mislead  the  jury.  Though  not  binding 
in  form  or  effect,  they  were  so  drawn  as 
to  make  the  hypothesis  embodied  in  them 
apparently  controlling,  and*  in  our  opinion, 
this  was  highly  prejudldaL 

[4]  On  the  trial  of  an  issue  as  to  which 
there  is  conflict  in  the  evidence,  the  instruc- 
tions, if  any,  should  submit  the  conflicting 
theories  the  evidence  tends  to  prove.  Pres- 
entation of  one  of  them  and  silence  as  to 
the  other  virtually  amount  to  a  comment 
on  the  evidence^ 

[3]  While  the  Instructions  are  usually  pre- 
pared by  the  attorneys,  they  are  the  direc- 
tions of  the  court  and  must  present  the  is- 
sues fairly.  Ordinarily,  this  result  is  accom- 
plished by  the  work  of  the  attorneys  on 
both  sides,  approved  by  the  court;  but  pres- 
entation of  both  phases  Is  none  the  less  nec- 
essary, when  the  Instructions  are  prepared 
by  the  attorney  for  only  one  of  the  parties 
or  by  the  court  Of  course  a  case  may 
properly  be  submitted  without  any  at  all; 
but,  if  instructions  are  given  at  the  instance 
of  anybody,  they  must  present  the  case  fair- 
ly, else  the  court,  by  its  action,  misleads  the 
Jury  and  thereby  errs.  Delmar  Oil  Co.  v. 
Bartlett,  02  W.  Va.  700,  69  S.  E.  034;  Bice  v. 
Wheeling  Elec  Co.,  62  W.  Va.  685,  59  S.  B. 
626;  McMechen  v.  McMech^,  It  W.  Va.  683, 
41  Am.  Rep.  682;  Storrs  v.  Feick,  24  W.  Va. 
606;  Webb  v.  Packet  Co.,  43  W.  Va.  800, 
29  8.  B.  619;  Fisher  v.  Railroad  Co.,  89  W. 
Va.  371,  19  8.  B.  578,  23  L.  R.  A.  758.  Thus 
viewed  in  the  light  of  the  evidence  and  the 
rules  of  procedure,  the  instructions,  given 
at  the  instance  of  the  plaintiff,  were  errone- 
ous and  prejudicial.  They,  or  one  of  them, 
should  have  been  so  modifled  as  to  direct 
attention  to  the  evidence  we  have  been  dls- 
cus8ing»  or  an  additional   instruction,  em- 


bracing it,  should  have  been  given  along 
with  them. 

[8]  The  refusal  of  the  court  to  give  two 
instructions  requested  by  the  defendant  is 
ground  of  further  complaint.  By  them  the 
defendant  attempts  to  apply  here  the  rule 
declared  in  Stockton  v.  Morris,  39  W.  Va. 
432,  19  8.  B.  531,  requiring,  in  the  case  of 
what  is  called  an  inclusive  grant,  the  plain- 
tiff to  prove  the  land  he  seeks  to  recover, 
lies,  not  only  within  the  boundaries  of  the 
grant,  but  also  outside  of  the  tract  excepted 
from  it  The  grant  to  Philips  excepted  pri- 
or surveys  containing  800  acres  and  declared 
that  it  should  be  no  bar,  in  either  law  or 
equity,  to  the  conflrmatlon  of  the  title  of 
prior  claimants  to  said  800  acres  by  grant. 
If  nothing  further  appeared  In  the  case,  the 
rule  invoked  would  apply;  but  another  im- 
portant element  is  disclosed.  This  whole 
tract  of  land,  without  any  exception,  was 
afterwards  sold  by  the  state  In  the  proceed- 
ing instituted  by  Commissioner  Goff.  The 
deeds,  made  in  that  proceeding  and  conveying 
every  particle  of  land  within  the  boundaries 
of  the  original  grant  of  19,000  acres,  consti- 
tuted a  new  grant  by  the  state,  without  ex- 
ception. Had  the  state  any  title  to  the  land 
excepted  from  the  original  grant?  Certainly, 
if  the  excepted  surveys  were  never  granted* 
but  such  title  did  not  accrue  from  forfeiture 
of  the  Philips  grant,  which  did  not  Include 
them.  The  state  still  held  her  title  as  sov- 
ereign, provided  the  excepted  surveys  had 
not  been  subsequently  granted.  Did  the 
Goff  deeds  pass  that  title?  No,  for  the 
lands  were  waste  and  unappropriated,  which 
commissioners  of  the  revenue  had  no  power 
to  selL  They  were  not  subject  to  sale  by 
Judicial  procedure,  as  delinquent  and  for- 
feited lands  were.  They  passed  only  by  sur- 
vey, entry,  and  grant  Code  of  1819,  vol.  1, 
c.  86;  Code  of  1849,  c.  112.  For  that  reason, 
the  deed  of  a  commissioner  of  the  revenue 
would  not  pass  them.  Levasser  v.  Wash- 
burn, 11  Grat  (Va.)  572.  No  statute  vested 
Jurisdiction  in  the  court  or  conferred  au- 
thority upon  the  commissioner,  to  dispose  of 
them  in  that  way.  But  the  Gk>ff  deeds  cov- 
ered this  land,  and  were  defective  only  In 
respect  to  authority  to  convey  a  particular 
tlUe. 

[9]  The  Legislature  had  power  to  remedy 
this  defect  and  did  so  by  the  curative  and 
validating  provision  of  section  19  of  chapter 
105  of  the  Code  of  1906,  saying:  "Whatever 
right  title,  interest  and  estate  the  state  of 
West  Virginia  had  to  any  lands  at  the  date 
of  the  sale  thereof,  or  instrument  purport- 
ing to  convey  the  same  heretofore  made  by 
said  state  through  and  by  the  commissioner 
of  school  lands  of  any  county,  under  an  or- 
der or  decree  of  the  circuit  court  in  any  suit 
or  proceeding  under  said  chapter  one  hun- 
dred and  five  of  the  Code,  however  derived 
or  claimed,  shall  be  deemed  and  held  to 
have  passed  to  and  vested  In  the  grantee 
thereof;  whether  the  land  so  sold  was  pro* 
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ceeded  against  aa  forfeited,  escheated,  or 
waste  and  onappiopriated  land,  notwith- 
standing any  Irre^uUirlty  or  error  In  such 
proceeding  or  informality  in  such  sale  or 
conveyance  or  purported  conveyance,  or  want 
of  jurisdiction  In  the  court  to  decree  such 
sale." 

[10]  This  clearly  validates  the  Got!  deed 
and  makes  it  pass  this  land  as  waste  and 
unappropriated.  The  deed  did  not  do  so  of 
itself  on  account  of  lack  of  jurisdiction  or 
power  in  the  court  to  sell  it  as  such;  but 
this  statute  declares  the  deed  shall  do  so, 
notwithstanding  the  want  of  Jurisdiction  or 
the  form  of  the  sale  or  proceeding.  It  op- 
erates as  a  legislative  release  or  transfer 
of  state  title  to  the  grantee  in  deeds  which 
did  not  pass  it,  because  of  lack  of  prior  au- 
thority in  the  state's  selling  agents  to  do  so. 
This  conclusion  is  within  both  the  letter  and 
the  spirit  of  the  statute.  So  interpreted,  it 
makes  a  Just  and  equitable  provision  for  a 
meritorious  case  and  is  in  perfect  accord 
with  the  prior  and  subsequent  policy  of  the 
Legislature  respecting  the  public  domain  and 
land  titles  emanating  from  the  state.  State 
V.  West  Branch  Lumber  Co.,  64  W.  Va.  673, 

63  S.  B.  872;  State  v.  Snyder,  64  W.  Va. 
659,  63  S.  E.  385;  State  v.  Jackson,  56  W. 
Va.  558,  49  S.  B.  465;  Coal  Co.  v.  Howell, 
86  W.  Va.  489,  15  S.  B.  214;  McClure  v. 
Bfaitland,  24  W.  Va.  561;  State  v.  Harman, 
57  W.  Va.  447,  50  8.  B.  888;   State  v.  King, 

64  W.  Va.  545,  546,  610,  68  iS,  B.  468,  495. 
Can  the  want  of  Jurisdiction  relieved  from 
by  this  provision  be  other  than  such  as  ap- 
pears here?  To  say  it  means  want  of  Juris- 
diction of  the  former  owner  of  the  land 
would  make  the  clause  very  narrow  in  its 
effect  and  of  little  or  no  practical  value.  To 
make  it  cover  this  defect  of  authority  re- 
lieves the  state  of  the  injustice  and  em- 
barrassment of  holdlDg  title  against  her  own 
grantee,  rendering  It  necessary  for  him  to 
give  up  the  land  or  buy  it  over  again  from 
her,  in  the  same  way  and  from  the  same 
state  agencies  through  which  he  had  already 
purchased  it;  there  having  been  no  other 
mode  of  disposition  thereof  at  the  date  of 
the  passage  of  the  act  nor  since.  We  may 
well  suppose  the  Legislature  Intended  to  pro- 
vide against  a  consequence  so  anomalous, 
unjust,  and  inimical  to  the  prosperity  of  the 
state,  and  the  terms  used  in  this  clause 
clearly  express  such  intent  The  provision 
quoted  is  from  the  section,  as  amended  by 
chapter  42  of  the  Acts  of  1905.  As  it  stood 
immediately  befbre  that  amendment  was 
made,  it  was  more  direct  and  specific  as  to 
the  intent,  leaving  no  possible  ground  for 
doubt.    See  section  19,  c.  106,  Code  of  1899. 

Another  view  of  the  case  sustains  the  ac- 
tion of  the  court  in  refusing  this  Instruction. 
Lot  No.  14,  in  which  the  trespass  may  be, 
and  part  of  lot  No.  22,  were  subsequently 
conveyed  by  Yocnm,  commissioner  of  school 


lands,  in  1879,  under  a  decree  in  a  school 
land  proceeding,  and  under  a  statute  mate- 
rially different  from  that  under  which  the 
Goff  sale  of  the  same  land  had  been  made. 
Chapter  184  of  the  Acts  of  1872-73,  in  force 
at  the  date  of  that  proceeding,  sale,  and  con- 
veyance, provided  for  the  disposition  of 
waste  and  unappropriated  lands  !n  the  same 
manner  as  forfeited  and  purchased  lands. 
That  method  of  disposing  of  them  was 
adopted  about  the  year  1865,  and  has  been 
maintained  ever  since.  Section  8  of  chapter 
105  of  the  Code  of  1868  provided  that  the 
deed,  in  such  a  proceeding,  should  pass  '*all 
the  interest  of  the  state"  in  the  lands  there- 
by conveyed,  not  merely  such  title  as  had 
been  acquired  by  forfeiture  or  the  particular 
forfeiture  ascertained  in  the  cause.  The  Te- 
cum deed,  therefore,  clearly  passed  any  title 
the  state  had  at  the  date  thereof,  and,  if  the 
land  excepted  from  the  Philips  ^nnt  had 
not  been  previously  granted,  the  state's  orig- 
inal title  to  lot  No.  14  and  part  of  lot  No. 
22,  as  sovereign,  was  thereby  conveyed  to 
Baker.  No  prior  grant  thereof  has  been 
shown.  If  it  had  been,  it  would  have  been 
superior  to  these  school  land  deeds  and  the 
rule  in  question  no  doubt  applicable;  but,  in 
the  absence  thereof,  we  think  It  clearly  in- 
applicable and  the  rejection  of  the  instruc- 
tion proper. 

[11]  Exception  was  taken  to  the  admission 
of  the  opinion  of  a  surveyor  who  had  run 
certain  exterior  lines  of  the  19»000-acre 
tract,  to  the  effect  that  the  lines  thereof,  laid 
down  on  the  surveyor's  plat,  were  the  true 
lines.  Ordinarily,  such  evidence  is  inadmis- 
sible. The  location  of  boundary  lines  is  not 
a  subject  for  expert  testimony.  It  always 
depends  upon  facts  and  circumstances  which 
the  jury  are  presumed  to  be  capable  of  un- 
derstanding without  the  aid  of  expert  testi- 
mony. The  court  should  have  excluded  this 
statement 

[It]  Complaint  Is  also  made  of  the  admis- 
sion of  an  agreement  between  Mylius  and 
Kupfer,  whereby  the  former  bound  himself 
to  compensate  the  latter  for  any  land  he 
might  lose  out  of  that  conveyed  to  him  by 
the  partition  deed,  by  reason  of  conflict  be- 
tween it  and  another  tract  of  land,  known  as 
the  ''Hare  land.*'  Mylius  put  this  agree- 
ment in  evidence  to  negative  the  effect  of  his 
admission,  arising  by  implication  from  his 
transactions  with  Kupfer,  and  as  a  part  of 
his  conduct  relating  to  the  location  of  the 
lands  as  conveyed  by  Goff.  We  perceive  no 
error  in  the  admission  thereof.  It  properly 
goes  to  the  Jury  with  all  the  evidence  of  ad- 
missions and  conduct,  bearing  on  the  ques- 
tions of  location. 

For  the  error  in  giving  plaintiff's  instruc- 
tions in  the  form  in  which  we  find  them  in 
the  record,  the  judgment  will  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial. 
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SOUTHERN  RY.  CO.  ▼.  PHILLIPS. 
(Supreme  Court  of  Qeorgia.     May  U,   1911.) 

(SyUabuM  ly  the  Court,) 

1.  Pleading  (§  208*)— Special  Demubbee. 

Where  a  paragraph  in  a  petition  contains 
both  relevant  and  irrelevant  allegations,  it  will 
he  purged  of  the  irrelevant  matters  on  special 
demurrer  pointing  out  such;  but  if  the  demur- 
rer goes  to  the  paragraph  as  a  whole,  without 
specification  of  the  irrelevant  matter,  the  de- 
murrant cannot  complain  that  the  entire  para- 
graph was  not  stricken. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent,  Dig.  §|  513-519 ;  Dec  Dig.  §  208.*] 

2.  Cabriers  (8  319*)— Damages  (§§  171,  181*) 
—Punitive  damages. 

According  to  the  plaintiflTs  testimony,  she 
was  a  passenger  on  defendant's  road,  and  en- 
titled to  continuous  passage  from  B,  to  E.  She 
was  accompanied  by  a  small  child  and  carried  a 
valise.  The  terminal  point  of  the  train  upon 
which  she  traveled  was  Jesup,  where  she  was  to 
change  cars.  She  was  told  by  the  conductor,  as 
the  train  was  approaching  the  station  of  Odes- 
sa, which  was  within  five  miles  of  Jesup,  that 
this  was  the  place  for  her  to  get  off.  The  plain- 
tiff alighted  as  directed,  and  did  not  discover 
her  mistake  until  after  the  train  had  left. 
There  were  no  station  facilities,  and  there  were 
some  negroes  near  by.  It  was  about  10  o'clock 
at  night,  and  she  became  frightened,  because 
she  was  apparently  without  protection  or  a  place 
to  spend  the  night.  She  inquired  of  the  negroes 
for  direction  to  a  house  where  she  could  spend 
the  night.  They  directed  her  to  a  place.  And 
on  tiie  way  there  she  met  a  white  youth,  who 
invited  her  to  spend  the  night  with  his  mother, 
by  whoni  she  was  hospitably  entertained,  and 
on  the  following  morning  she  continued  her 
journey  to  destination;  the  railway  company 
accepting  her  original  ticket.  If  the  jury  should 
find  these  circumstances  to  be  true,  then  the 
plaintiff  would  be  entitled  to  compensatory,  but 
not  to  punitive,  damages. 

(a)  Even  if  tlie  plaintiff  had  been  entitled  to 
punitive  damages,  the  charge  that  the  jury  could 
consider  the  worldly  -circumstances  of  the  par- 
ties in  assessing  such  damages  was  erroneous. 

FEd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§1338-1345;  Dec.  Dig.  §  319  ;• 
Damages,  Cent  Dig.  §§  474,  498,  499 ;  Dec.  Dig. 
^"  171,  181.*] 


Error  from  Superior  Court,  Wayne  Coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  Mrs.  Georgia  C.  Phillips  against 
the  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Bennet,  Twitty  &  Reese  and  Littlefleld  & 
Poppell,  for  plaintiff  in  error.  W.  M.  Clem- 
ents, W.  W.  Bennett,  and  D.  M.  Clark,  for  de- 
fendant in  error. 

EVANS,  P.  J.  Mrs.  Georgia  C.  Phillips 
brought  suit  against  the  Southern  Railway 
Company  to  recover  damages  for  being  put 
off  at  a  wrong  station.  The  plaintiff,  hav- 
ing purchased  a  ticket,  boarded  the  passen- 
ger train  of  the  defendant  company  at  Bruns- 
wick on  a  journey  to  Empire.  It  was  neces- 
sary for  her  to  change  cars  at  Jesup.  She 
was  accompanied  by  her  small  child  and 
carried  a  small,  valise.  After  she  had  been 
traveling  for  some  time,  and  as  the  train 


was  slowing  up  for  a  station,  the  conductor 
announced  that  it  was  the  place  for  petition- 
er to  leave  the  train,  at  the  same  time  tak- 
ing up  the  package  and  directing  her  with 
her  child  to  follow  him;  and,  acting  upon 
the  direction  of  the  conductor,  she  left 
the  train,  which,  as  soon  as  she  disembarked, 
rapidly  moved  away,  leaving  her  in  dark- 
ness. The  place  where  she  was  put  off  was 
Odessa,  a  place  five  miles  south  of  Jesup, 
without  depot  accommodations  or  other  pro- 
Yisions  for  her  comfort  or  safety.  It  was 
10  or  11  o'clock  at  night  when  she  left  the 
train,  and  for  some  time  the  only  persons 
she  saw  were  several  negroes.  She  was  very 
much  frightened, .  and  after  some  time  had 
elapsed  a  white  boy  was  called  to  her  by  the 
negroes,  whom  she  asked  if  there  were  any 
white  people  in  the  community,  and  he  final- 
ly secured  a  place  for  her  to  spend  the  re- 
mainder of  the  night.  The  plaintiff  alleged 
that  the  conduct  of  the  conductor  in  causing 
her  to  leave  the  train  at  a  point  other  than 
her  destination  at  a « strange  place,  In  the 
nighttime,  was  gross  negligence  and  wanton 
and  willful  misconduct.  The  defendant  de- 
murred generally  and  specially  to  the  peti- 
tion. The  demurrer  was  overruled,  and  the 
case  proceeded  to  trial. 

On  the  trial  the  plaintiff  testified  that  she 
purchased  a  ticket  over  the  road  of  the  de- 
fendant company,  entitling  her  to  a  passage 
from  Brunswick,  Ga.,  to  Empire.  The  train 
upon  which  she  took  passage  left  Brunswick 
at  about  8  o'clock  at  night  When  the  con- 
ductor took  up  her  ticket,  she  asked  him  if 
she  did  not  have  to  change  at  some  place  be- 
tween Brunswick  and  Empire,  and  he  said, 
"Tes,  you  change  at  Jesup,"  and  told  her 
that  the  train  was  due  to  arrive  at  Jesup  at 
about  10  o'clock.  Near  that  time  the  con- 
ductor came  through  the  coach  and  called 
out  the  station,  and  she  understood  him  to 
say  Jesup.  She  was  Intending  to  ask  some 
one  before  the  train  stopped  if  the  station 
was  Jesup,  when  the  conductor  took  up  her 
valise  and  hat  box  and  said,  '*Here  is  where 
you  get  off  at,"  and  when  the  train  stopped 
the  conductor  assisted  the  plaintiff  to  alight 
She  thought  she  was  at  Jesup  until  the  train 
had  left  She  saw  some  negroes  around  the 
station,  and  also  a  white  lady,  who  got  off 
the  same  train  she  did.  When  she  got  off 
the  train,  she  saw  a  switch  light  and  started 
in  that  direction,  thinking  it  was  the  depot 
She  asked  the  lady  who  got  off  the  same 
train  with  her  where  she  was  going,  and 
she  replied  that  she  was  going  home,  and 
she  asked  her  where  to  go  to  take  the  next 
train,  and  she  said,  ''Go  down  there  and  ask 
them,"  waving  to  the  place  where  some  ne- 
groes were.  She  asked  them  where  to  go 
to  take  the  next  train,  and  they  replied  that 
there  would  be  no  train  until  the  next  morn- 
ing, and  said,  "You  think  you  ate  at  Jesup, 
but  this  is  Odessa."     She  inquired  of  them 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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where  she  could  spend  the  night  and  they  di- 
rected her  to  the  "captain's  house."  On 
their  way  they  saw  a  young  white  boy  nam- 
ed Carl  Moody,  who,  being  Informed  by  the 
negroes  that  the  plaintiff  wanted  to  spend 
the  night  somewhere,  Inylted  her  to  spend 
the  night  with  Ms  mother.  She  accompanied 
Carl  Moody  to  his  mother's,  a  short  distance 
from  the  depot,  and  spent  the  night  with  her. 
She  did  not  get  to  sleep  until  about  4  o'clock 
in  the  morning,  on  account  of  the  fright 
brought  about  by  having  been  put  off  the 
train  under  the  circumstances  she  narrated. 
The  next  morning  she  boarded  the  train  and 
presented  her  ticket  to  the  conductor,  and 
explained  that  she  Was  put  off  at  Odessa 
when  intending  to  leave  the  train  at  Jesup, 
and  she  was  carried  on  this  ticket  to  her 
destination.  The  servants  In  charge  of  both 
trains  treated  her  dvlUy  and  politely.  Upon 
her  return  home  she  sent  Mrs.  Moody  $1 
for  her  night's  lodging. 

The  defendant  submitted  testimony  tend- 
ing to  show  that  the  train  upon  which  the 
plaintiff  was  traveling  as  a  passenger  was 
a  local  train,  scheduled  to  stop  at  Jesup; 
that  when  the  train  was  approaching  Odessa, 
a  station  five  miles  from  Jesup,  the  conduc- 
tor announced  that  station;  and  that  the 
plaintiff,  believing  that  she  had  arrived  at 
her  destination  alighted  from  the  car,  being 
assisted  by  the  conductor.  The  conductor 
testified  that  he  did  not  tell  the  plaintiff 
that  she  had  reached  her  station  at  the  time 
she  left  the  car'  at  Odessa.  The  plaintiff 
boarded  another  train  of  the  defendant  rail- 
way company  the  next  morning,  and  was 
carried  on  her  ticket  to  her  destination, 
where  she  was  met  by  her  father.  The  Jury 
returned  a  verdict  for  the  plaintiff  for  $250. 
The  railway  company  made  a  motion  for 
new  trial  upon  the  grounds  that  the  verdict 
was  excessive,  and  that  the  court  erred  in 
giving  certain  instructions.  A  new  trial  was 
refused  and  the  defendant  excepted. 

[1}  1.  The  plaintifTs  allegations  were  in 
some  instances  redundant,  but  in  the  differ- 
ent paragraphs  to  which  special  demurrers 
were  directed  there  were  allegations  of  fact 
appropriate  to  the  plaintiff's  cause  of  action. 
The  special  demurrers  moved  to  strike  the 
entire  paragraphs  as  being  immaterial  and 
impertinent;  but  as  some  of  the  allegations 
in  each  paragraph  criticised  were  not  open 
to  this  objection*  the  court  did  not  err  in  re- 
fusing to  strike  the  entire  paragraph.  As 
against  a  general  demurrer  the  petition  set 
forth  a  cause  of  action. 

[>21  2.  On  the  subject  of  damages  the  court 
charged  as  follows:  "If  you  find,  in  addition 
to  nominal  damages,  that  the  facts  and  dr- 
comstances  at  the  time  of  this  transaction 
were  such  as  to  Justify  the  assessing  against 
the  defendant  of  punitive  damages,  while  the 
law  fixes  no  arbitrary  standard  by  which 
yon  can  be  controlled  in  that  regard,  no  def- 
inite rule  fixed  by  which  you  can  ascertain 
an  amount,  the  law  leaves  it  to  the  enlight- 


ened consciences  of  impartial  Jurors  to  de- 
termine the  amount  of  damages,  if  any,  that 
should  be  allowed  by  the  Jury.  Upon  this 
theory,  punitive  damages,  the  law  fixes  no 
arbitrary  standard  to  guide  you,  except  that 
it  Is  left  to  the  enlightened  conscience  of  im- 
partial Jurors.  The  worldly  circumstances 
of  the  parties,  the  amount  of  bad  faith  In 
the  transaction,  if  any,  and  all  the  attend- 
ing facts  and  circumstances,  should  be  weigh- 
ed in  determining  upon  the  amount,  if  you 
should  decide  recovery  is  justifiable  upon 
this  theory  of  the  case  under  the  law  and 
facts  and  circumstances.  The  Jury  should 
at  all  times  be  reasonable  and  Just  and  not 
oppressive.*'  The  exception  is  that  the  evi- 
dence did  not  authorize  a  charge  on  the  sub- 
ject of  punitive  damages,  and  because  there 
was  no  evidence  of  the  worldly  circumstanc- 
es of  the  parties.  **In  every  tort  there  may 
be  aggravating  circumstances,  either  in  the 
act  or  the  intention,  and  in  that  event  the 
Jury  may  give  additional  damages,  either  to 
deter  the  wrongdoer  from  repeating  the  tres- 
pass, or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff."  Civil  Code  1910, 
§  4503. 

We  are  at  a  loss  to  see,  from  the  facts  as 
narrated  by  the  plaintiff,  any  circumstances 
of  aggravation  authorizing  a  recovery  of  pu- 
nitive damages.  According  to  her  own  testi- 
mony the  agents  of  the  railway  company 
were  civil  and  courteous  in  their  treatment 
of  her,  and  her  being  put  off  at  the  wrong 
station  was  the  result  of  a  mistake.  It  is  her 
contention  that  the  conductor  told  her  that 
she  had  arrived  at  the  place  where  she  was 
to  change  cars  and  invited  her  to  get  Off, 
and  that  she  got  off  at  the  wrong  station  on 
his  invitation.  If  the  conductor's  version  of 
the  incident  be  accepted  as  true,  the  plaintiff 
misunderstood  the  station  announced  "Odes- 
sa" to  be  "Jesup,"  and  voluntarily  left  the 
train.  Be  that  as  it  may,  it  Is  clear  from 
both  viewpoints  that  the  plaintiff's  leaving 
the  train  at  Odessa  was  the  result  of  a  dear 
mistake.  There  Is  not  a  line  in  the  evidence 
which  indicates  that  any  servant  of  the  de- 
fendant company  was  influenced  by  any  Im- 
proper motive,  or  Impelled  by  any  desire  to 
injure  or  to  willfully  discommode  the  plain- 
tiff. The  charge  on  the  subject  of  punitive 
damages  shoud  not  have  been  given.  So.  Ry. 
Co.  V.  O'Bryan,  119  Ga.  147,  45  S.  B.  1000; 
Central  Ry.  Co.  v.  Wood,  118  Ga.  172,  44 
S.  B.  1001;  So.  Ry.  Co.  v.  Harden,  101  Ga. 
263,  28  S.  E.  847 ;  So.  Ry.  Co.  v.  Davis,  132 
Ga.  812,  66  S.  E.  131 ;  Yazoo  &  M.  V.  R.  Uo. 
V.  Hughes  (Miss.)  50  South.  627;  Moss  v. 
Missouri  Pac.  Ry.  Co.,  128  Mo.  App.  385,  107 
S.  W.  422;  Tenn.  Cent  R.  Co.  v.  Brasher's 
Guardian  (Ky.)  97  S.  W.  349;  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  y.  Qulllen,  22  Ind.  App. 
496,  53  N.  E.  1024. 

Again,  the  charge  was  errdneous,  in  that  it 
instructed  the  Jury  that  they  might  consider 
the  worldly  circumstances  of  the  plaintiff. 
In  a  tort  of  this  character  the  worldly  dr- 
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cmnBtaiioes  9t  the  plaintiff  are  not  the  sab- 
Ject-matter  of  Inquiry;  an4*  even  if  the  evi- 
dence liad  Justlfled  the  charge  on  the  sub- 
ject of  punitive  damages,  the  charge  as  giv- 
en was  erroneous.  Atlanta  Con.  St  By.  Co. 
r.  Hardage,  93  Ga.  457,  21  S.  E.  100. 

Judgment  reversed.    All  the  Justices  oon- 
mr. 


riS6  Ga.  S40) 

BOYD  V.  STATE. 
(Supreme  Court  of  €^rgia.    May  12,  1911.) 

(Byllahus  hy  the  Court,) 

X  HoiaoiDi  (I  889*)— CBiiciifAL  Law  (§  673^ 
— AppbaI/— Habicless  fiBBOft— Bxolusion  of 
Tkstiicont— Aduissibilitt  of  Bvidencs— 

MUBDBB. 

The  state  introduced  testimony  that  the 
defendant  stated  before  the  coroner's  inquest 
tiiat  he  undertook  to  take  a  gun  from  the  de- 
ceased, and  that,  "in  tussling  over  the  ran.  the 
gun  went  off."  HM,  that  the  refusal  of  the 
court  to  permit  the  defendant  to  prove  by  the 
witness  delivering  such  testimony  that,  in  the 
statement  about  which  he  was  testifying,  the 
defendant  also  stated  that  the  shooting  of  the 
deceased  was  an  accident,  was  not  error  requir- 
ing a  new  trial,  in  view  of  the  fact  that  the 
court  subsequently  reversed  such  ruling  and 
permitted  the  defendant  to  make  such  proof  by 
the  witness. 

(a)  When  the  defendant  was  allowed  to  prove 
by  the  witness  that,  in  the  statement  referred 
to  in  the  preceding  note,  the  defendant  also 
stated  that  the  discharge  of  the  gun  was  an 
accident,  it  was  error  for  the  court  to  rule:  "I 
don't  allow  these  words  about  it  being  an  acci- 
^nt  to  go  in  to  show  it  as  a  fact,  to  show  it 
was  an  accident,  but  as  a  disclaimer  of  guilt. 
The  court  allows  it  to  go  in  only  to  that  ex- 
tent" 


2.  Homicide   ({  309*)  —  Mubdeb -*  Instbuo- 

TIONB  —  INVOLUNTABT    MaNSLAUOHTSB    IN 

Commission  of  Lawful  Act. 

The  evidence  required  a  charge  on  the  sub- 
ject of  involuntary  manslaughter  in  the  commis- 
sion of  a  lawful  act  without  due  caution  and 
circumspection,  and  the  court  committed  error 
in  failing  to  cfaaige  upon  that  subject. 

[Bd.   Note.— For  other   cases,   see  Homicide, 
Cent  Dig.  U  649-666;  Dec  Dig.  S  309.*] 

3.  Cbiminal  Law  ({  778*)— Homicide  ({{  146, 
269,  340*)  —  Mubdeb  —  Instbuctions^Bub- 
DEN  OF  Pbooi^Evidbncb— Pbesumptions— 
Malice. 

Whether  or  not  it  would  require  the  grant 
of  a  new  trial  that,  in  the  trial  of  one  indicted 
for  murder,  the  judge  charged  the  jury  that 
"the  law  presumes  every  homicide  to  be  felon- 
ious, until  the  contrary  appears  from  the  cir- 
cumstances of  alleviation,  or  excuse,  or  justifi- 
cation, and  it  is  incumbent  upon  the  prisoner 
to  make  out  b^  a  preponderance  of  the  evidence, 
if  a  homicide  is  shown  to  have  been  committed 


by  him,  such  circumstances  to  the  satisfaction 
of  the  jui7,  unless  they  arise  out  of  the  evi- 
dence produced  against  him,"   this  court  does 


not  commend  the  use  of  the  expression  that  it 
is  incumbent  upon  the  accused  to  make  out  his 
defense  by  a  preponderance  of  the  evidence; 
and  especially  is  this  true  where  the  defense 
was  that  the  homicide  was  accidental,  rather 
than  intentional. 

(a)  If  a  homicide  is  proved,  and  the  evidence 
adduced  to  establish  it  shows  neither  mitigation 


nor  justification,  malles  will  be  presamed  from 
the  proof  of  the  homicide;  but  the  presumption 
is  rebuttable,  and  ma^  be  overcome  by  evidence 
of  alleviation  or  Justification.  If  the  evidence 
adduced  to  estaUish  tlie  homicide  presents  two 
conflicting  theories,  one  of  malice  and  the  other 
an  absence  of  malice,  it  becomes  a  question  of 
fact  to  be  decided  by  the  jury  as  to  which  as- 
pect of  the  evidence  is  the  real  truth  of  the 
occurrence.  Where  the  only  evidence  adduced 
by  the  state  to  show  that  the  accused  com- 
mitted the  homicide  consists  of  proof  of  a  dying 
declaration  by  the  deceased  that  he  killed  her. 
and  proof  of  a  statement  made  by  him  in  which 
he  stated  that  he  killed  her,  but  that  it  was  an 
accident,  the  charge  set  out  in  the  preceding 
headnote  (except  in  regard  to  the  point  therein 
dealt  with  as  to  the  charge  in  regard  to  the 
preponderance  of  evidence)  cannot  be  held  to  be 
error  requiring  a  new  trial;  bu^  on  a  new 
trial,  the  distinction  between  the  different  rules 
of  law  applicable  where  the  proof  of  the  homi- 
cide rests  upon  a  statement  of  the  accused 
proven  by  the  state,  which  includes  in  itself 
exculpation,  and  where  the  homicide  is  proved 
by  evidence  which  does  not  also  include  excul- 
pati<m  or  mitigation,  should  be  more  clearly 
made.  Futch  v.  SUte,  90  Ga.  472  (6),  480,  481, 
16  S.  E.  102;  Mann  v.  State,  124  Ga.  760, 
762,  53  &  E.  324,  4  L.  B.  A.  (N.  S.)  934. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  184^1857;  Dec.  Die.  i 
778;*  Homicide,  Cent  Dig.  U  26&-271»  (^: 
Dec.  Dig.  H  146,  269,  340.*] 


4.  Beview  oif  Appeal. 

ESxcept  as  pointed  out  in  the  preceding 
notes,  no  error  requiring  a  new  trial  appears 
in  any  of  the  grounds  of  the  motion  for  a  new 
trial,  or  of  the  amendment  thereto. 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  WorrUl,  Judge. 

Sell  Boyd  was  convicted  of  murder,  and 
brings  error.    Beversed* 

The  plaintiff  in  error  (hereinafter  called 
the  defendant)  was  convicted  of  murder, 
and  to  the  refusal  of  his  motion  for  a  new 
trial  he  excepted. 

The  evidence  on  behalf  of  the  state  was 
substantially  as  follows: 

Frank  Bowen  testified  that  while  sitting 
in  his  houses  at  about  7  o'clodL  at  night, 
October  21,  1909,  he  heard  a  gun  flre^  and 
on  going  out  found  the  deceased  lying  on 
the  edge  of  the  road  Just  outside  of  liis  yard, 
with  a  wound  about  the  sise  of  a  sllvw  dol- 
lar in  her  stomach.  The  wound  was  inflict- 
ed by  the  firhig  of  a  shotgun,  and  was  jnst 
*'a  bit  to  the  right  of  the  stomach."  When 
the  gun  fired,  he  was  75  or  80  feet  from 
where  the  deceased  was  found,  and  the  noise 
of  the  gnu  appeared  to  come  from  this  placew 
When  he  reached  her  body,  no  one  else  was 
there,  and  no  weapon  was  near  her.  *'She 
said  something  about  Sril  [the  defendant] 
shooting  her,  some  way  or  other;  but  I  dent 
remember  how  she  brought  that  in.  *  *  * 
The  deceased  was  his  (defendant's)  wif^,  or 
the  woman  he  was  Living  with  as  his  wlfe^ 
She  lived  15  or  20  minutes  after  I  found  her. 
She  lived  about  150  or  200  yards  from  that 
place  on  a  plantation  road.  I  examined  the 
place  where  her  dress  was  struck  by  the 
load.     It  was  powder-burned.     I  examined 


*For  other  esses  see  same  topic  and  section  KUlffBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep*r  Indezet 
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enousb  to  tee  whether  there  was  any  wound 
on  the  back  aide.  I  noticed  that  there  waa 
a  knot  poahed  higher  np  on  her  back  than 
the  wound  in  front  I  felt  of  it  It  felt  like 
ahot  Her  hnsband  came  in  about  20  or  80 
minntea,  and  atayed  there  nntil  Mr.  Lewie 
came  and  bronght  him  to  town.  .  *  *  * 
Thia  man  and  woman  had  been  getting  along 
fairly  well,  as  well  aa  negroes  generally  get 
along,  before  the  time  of  the  shooting.  They 
had  a  few  little  disputes  since  I  had  been 
there.  *  «  «  Sell  Boyd  said  at  the  cor- 
oner's inquest  that  they  were  tussling  oyer 
a  gun,  and  she  got  shot;  and  that  is  all  that 
I  remember  having  heard  him  say  at  the 
coroner's  inquest  He  said  that  she  was 
drinking,  and  that  she  had  started  up  to- 
wards your  house  with  the  gun;  that  he 
oyertook  her,  and  told  her  to  give  him  that 
gun;  that  he  caught  hold  of  it,  and  she  Jerk- 
ed back;  and  that  the  gun  went  off  accident- 
ally, ski  Boyd  said  at  the  coroner's  inquest 
that  the  shooting  was  an  accident;  that  he 
waa  simply  trying  to  get  the 'gun  away  from 
her  when  it  fired ;  that  she  anatched  the  gun 
when  he  caught  hold  of  it,  and  that  it  was 
all  an  accident;  that  ahe  went  out  of  the 
house  and  carried  the  gun,  and  was  going  up 
towards  my  house  when  he  overtook  her  and 
tried  to  take  the  gun  away  from  her;  that, 
to  the  beet  of  my  recollection,  he  said  at  the 
coroner's  inquest  that  she  was  drinking,  and 
what  I  am  now  talking  about,  is  what  Sell 
Boyd  said  at  the  coroner's  inquest  •  «  ^ 
He  said  that  she  was  leaving  the  house,  and 
that  he  followed  her,  and  that  in  trying  to 
take  the  gun  away  from  her  it  went  off. 
•  •  ^  I  saw  S^  Boyd  that  night  after 
the  shooting.  He  was  very  little  drunk.  He 
may  have  had  a  drink.  I  would  not  say  that 
he  was  drunk.  I  could  smell  some  whisky 
on  him,  and  her,  too.  I  smelt  some  whisky 
on  him.  I  smelt  whisky  on  Ella  Boyd,  too." 
B.  B.  McLain  testified  that  he  was  a  mem- 
ber of  the  coroner's  Jury  which  hdd  an  in- 
quest on  the  body  of  the  deceased  in  the 
house  in  which  she  and  the  defendant  lived. 
'TThere  was  a  little  single-barrel  breech-load- 
ing shotgun  exhibited  to  us,  with  which  they 
told  us  the  killing  was  done.  Sell  Boyd,  I 
believe,  said  it  was  the  gun.  *  *  *  1 
think  that  Sell  brought  the  gun  in  there. 
^  *  ^  8^1  Boyd,  at  the  same  time  and 
place  in  which  he  told  me  that  this  was  the 
gun  that  the  shooting  was  done  with,  told 
me  that  his  wife  took  the  gun  and  started 
up  the  road,  and  he  followed  her  up  there, 
and  attempted  to  take  the  gun  away  from 
her,  and  in  the  tussle  it  vrent  off.  ^  *  * 
My  recollection  is  that  he  stated  that  she 
went  off  up  the  road  with  the  gun,  and  he 
followed  her,  and  he  followed  her  up  and 
attempted  to  take  the  gun  away  from  her, 
and  the  gun  went  off.  He  said  that,  in  tus- 
sltDg  over  the  gun,  the  gun  went  off.    I  think 


that  Sell  Boyd  said,  in  that  nme  convena- 
tion,  that  he  did  not  intend  to  kill  her." 

G.  P.  Buchannan,  the  coroner,  testified 
that  he  failed  to  find  any  "powder  stains  or 
bums  about  the  wound.  If  there  were  any* 

*  ^  ^  I  examined  a  dark  skirt,  and  around 
that  hole  in  the  aklrt  was  some  sand  and 
dirt  The  clothing  was  not  on  her  at  the 
time  I  examined  them.  They  had  been  taken 
off  of  her.  The  woman  had  been  re-dressed 
at  the  time  I  examined  her.  The  clothing 
that  she  had  worn  at  the  time  that  she  had 
been  shot  was  on  the  fioor,  by  the  window 
They  were  bloody.  The  hole  in  the  gar- 
ments that  I  examined  looked  to  be  about 
the  same  size  of  the  hole  in  the  body.  The 
dark  skirt  had  some  dirt  on  it,  but  I  saw  no 
signs  of  powder  stains.  The  skirt  I  exam- 
ined was  a  dark  skirt,  and  I  suppose  it  was 
an  outer  garment  *  ^  ^  It  had  dirt,  or 
sand,  or  something  of  that  nature,  on  it. 

•  •  «  I  don't  know  that  the  clothes  I  ex- 
amined were  the  clothes  that  she  had  on 
at  the  time  she  was  shot  *  *  ^  I  can't 
swear  whether  that  was  a  aldrt  or  a  dress 
that  I  found  the  hole  in.  I  cannot  swear 
positively  what  part  of  the  stomach  that 
wound  was  in.  I  don't  know  exactly  wheth- 
er it  was  below  the  waist,  along  where  the 
skirt  hangs.** 

The  defendant  introduced  no  teetlmon>, 
and  made  no  statement  upon  the  triaL 

M.  C.  Edwards  and  M.  J.  Yeomans,  for 
plaintiff  in  error.  J.  A.  I^ing,  Sol.  Gen., 
and  H.  A«  HaU,  Atty.  Gen.,  for  the  State. 

HOLDBN,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(IM  ChL  S66) 

LEWIS  V.  STATE. 
(Supreme  Gourt  of  Georgia.     May  12,  1911.) 

(Syllalmi  hy  the  Court.) 

1.  iNDICnCENT  AND  INFOBMATION  ({  174^)— IS- 
SUES AND  PaOOr— MUBDIB— DkCBBE. 

In  the  crime  of  murder,  the  punishment  of 
the  principal  Id  the  first  and  second  degree  is 
the  same,  and  no  distinction  need  be  made  be- 
tween them  in  the  indictment;  and  the  convic- 
tion of  one  of  several  indicted  for  murder  as 
principals  in  the  first  degree  is  lawful,  though 
the  evidence  shows  him  guilty  only  as  principal 
in  the  second  degree.  McLeod  v.  State,  128  Ga. 
17  (3),  57  S.  B.  88;  Bradley  v.  State,  128  Ga. 
20,  57  S.  EL  237. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  540;  Dec.  Dig. 
S  174.*] 

2.  Cbtmiwal  Law   ({  429*)  —  Admissibilitt 
of  £}videncb. 

Will  Bruner,  Sol  Lewis,  and  Jim  Wilker- 
son  were  indicted  for  murder  as  principals  is 
the  first  degree.  Upon  the  trial  of  the  plaintiir 
in  error,  Sol  Lewis,  the  evidence  was  sufficient 
to  auUiorize  a  finding  that  Will  Bruner  was 
guilty  of  murder  as  principal  in  the  first  de- 
gree, and  that  Sol  Lewis  was  present,  aiding 
and  abetting  him  in  the  commission  of  the  crimSi 
and  that  he  was  therefore  guilty  of  murder  as 
principal  In  the  second  degree.    HM,  that  up- 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dls.  ft  Am.  Dig.  Key  No.  Series  A  Rep*r  Ind 
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on  tba  trial  of  Sol  Lewis  it  was  not  error  to 
allow  the  state  to  introduce  in  evidence  the 
indictment  and  the  verdict  thereon  of  guilty 
as  to  Will  Bruner.  Studstill  v.  State,  7  Ga- 
2 :  Jaclcson  v.  State,  54  Ga.  439 ;  Bruce  y.  State, 
99  Ga.  50,  25  S.  EX  760. 

^)  It  was  not  error  to  refuse  to  allow  the 
defendant  to  introduce  in  evidence  the  motion 
for  a  new  trial  made  by  Will  Bruner. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig,  §  429.*] 

3.  iNSTBucnoN  Held  Pbopeb. 

In  view  of  the  entire  charge,  the  following 
chaiige  of  the  court  was  not  error  requiring  a 
new  trial:  "Should  you  believe  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt, 
that  the  defendant  Sol  Lewis,  either  by  himself 
or  acting  in  concert  with  Will  Bruner,  in  Ter- 
rell county,  on  or  about  the  24th  day  of  April, 
1910,  Icilled  Silas  Sutton  with  malice  afore- 
thought, either  expressed  or  implied,  in  the  man- 
ner set  forth  in  this  indictment,  you  would  be 
authorized  to  convict  him ;   otherwise,  not." 

4.  Criminal  Law  (§  1122*)— Appeal— Reseb- 

VATION  OF  GbOUNDS  OF  REVIEW. 

One  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  is  as  follows:  "Because  the 
court  erred  in  charging  the  jury  on  the  subject 
of  conspiracy  as  set  lorth  and  recited  in  the 
charge,  which  was  duly  reported,  approved, 
and  filed  as  a  part  of  the  record  in  said  case, 
and  which  is  hereby  referred  to  as  part  hereof. 
Held  that,  the  charge  excepted  to  not  being 
copied r  or  its  substance  set  forth  in  the  mo- 
tion, or  in  an  exhibit  thereto  ];)roperly  identified, 
this  ground  presents  no  question  for  considera- 
tion by  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Gent.  Dig.  §§  2940-2945 ;    Dec  Dig.  >  1122.*] 

5.  Review  oir  Appeal. 

There  is  no  merit  In  the  ground  that  the 
char^  of  the  court,  "taken  as  a  whole,  put  the 
case  too  strongly  dgainst  the  defendant  Sol 
Lewis,  and  was  more  favorable  to  the  state  than 
to  the  defendant" 

6.  Vebdict  Suppobtbo  by  Evidence. 

The  evidence  warranted  the  verdict. 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  Worrill,  Judge. 

Sol  Lewis  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

Jas.  G.  Parks,  for  plaintiff  in  error.  J.  A. 
Laing,  Sol.  Gen.,  R.  R.  Arnold,  and  H.  A. 
Hall,  Atty.  Gen.,  for  the  State. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Oa.  275) 

TURNER  y.  WOODWARD. 
(Supreme  Court  of  Georgia.     May  11,  1911.) 

(Syllabus  by  the  Court,) 

1.  Witnesses  (§  150*)— Competency—Tbans- 
ACTioN  with  Decedent  —  ** Assignee  ob 
Tbansfebee  or  the  Title.*' 

An  equitable  action  was  brought  by  a  man, 
alleging  that  by  a  deed  absolute  on  its  face  he 
had  conveyed  land  to  bis  wife  to  secure  an  in- 
debtedness, which  he  had  paid  off;  that  she 
had  destroyed  the  security  deed,  supposing  that 
this  reinvested  him  with  title,  and  had  subse- 
quently made  to  him  a  conveyance  in  the  form 
of  a  deed  of  bargain  and  sale,  but  without  an 
order  of  court  approving  it;  that  subsequently 
she  had  conveyed  the  land  to  her  daughter  by 
deed  of  gift,  which  the  plaintiff  sought  to  can- 


[  eel  as  a  cloud  on  his  title.  Eeld,  that  the  gran- 
tee in  the  deed  of  gift  was  an  "assignee  or 
transferee  of  the  title,"  within  the  meaning  of 
Civ.  Code  1910,  |  5858,  par.  1,  and  the  plain- 
tiff was  incompetent  as  a  witness  to  testify  to 
transactions  between  himself  and  his  deceased 
wife. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  653^^7 ;   Dec.  "Dig.  S  150.*] 

2.  Nonsuit  Pbopebly  Gbanted. 

The  evidence  failed  to  sustain  the  allega- 
tions of  the  petition,  and  there  was  no  error 
in  granting  a  nonsuit. 

Error  from  Superior  Ck>nrt,  Laurens  Coun- 
ty ;  J.  H.  Martin,  Judge. 

Action  by  Geo.  B.  Turner  against  M.  A. 
G.  Woodward.  Judgment  for  defendant,  and 
plaintiff  brings  error.    AflSrmed. 

T.  L.  Griner  and  Hines  &  Jordan,  for 
plaintiff  in  error.  A.  F.  Daley,  H.  P.  How- 
ard, and  P.  L.  Wade,  for  defendant  in  error. 

LUMPKIN,  J.  Turner  brought  an  equi- 
table action  against  Mrs.  Woodward,  seek- 
ing to  have  a  deed  which  had  been  made  by 
Mrs.  Turner  to  Mrs.  Woodward  canceled  and 
the  title  of  the  plaintiff  decreed  to  be  per- 
fect The  case  has  been  to  this  court  on  ex- 
ception to  the  sustaining  of  a  demurrer. 
Turner  ▼.  Woodward,  133  Ga.  467,  66  S.  E. 
160.  The  plaintiff  alleged  that  he  had  bor- 
rowed money  from  his  wife  and  had  made  a 
deed  to  her  to  secure  the  loan,  though  the 
deed  was  absolute  in  form ;  that  he  had  paid 
the  loan,  and  his  wife  had  destroyed  the 
deed,  intending  thereby  to  reinvest  the  title 
in  him ;  that  his  wife  thereafter  made  a  con- 
veyance to  him  t)y  deed  of  bargain  and  sale, 
with  warranty  of  title,  but  no  bargain  and 
sale  was  in  fact  made,  and  such  conveyance 
was  not  allowed  by  order  of  the  superior 
court;  that  subsequently  she  executed  to 
her  daughter,  Mrs.  Woodward,  a  deed  of  gift. 
An  amendment  was  made,  to  the  effect  that 
the  deed  of  Mrs.  Turner  to  the  plaintiff  was 
a  gift,  inasmuch  as  he  had  paid  all  the  mon- 
ey which  she  had  loaned  to  him.  This  court 
construed  such  amendment  as  not  substan- 
tially varying  the  allegations  of  the  petition. 
Presiding  Justice  Bvans  said:  "In  the  amend- 
ment it  is  alleged  that  the  deed  from  the 
wife  to  the  plaintiff  was  a  gift ;  but  in  view 
of  the  other  allegations  we  construe  this 
averment  to  mean  only  that  no  consideration 
passed  from  the  wife  to  the  husband,  other 
than  the  repayment  of  the  wife's  debt  due  to 
her  by  the  husband."  When  the  case  came 
on  again  for  trial,  after  the  close  of  the 
plaintiff's  evidence,  the  judge  granted  a  non- 
suit, and  the  plaintiff  excepted. 

[1]  1.  The  court  refused  to  permit  the 
plaintiff  to  testify  that  the  deed  from  his 
wife  to  him  was  a  deed  of  gift  to  him  from 
his  wife,  as  he  had  given  her  this  property; 
that  be  had  made  a  previous  deed  to  her,  be- 
cause she  had  given  her  notes  to  creditors  of 
his,  and  was  to  make  the  title  back  when 
he  paid  these  notes;    that  he  had  paid  off 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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such  notes,  and  that  she  had  then  made  this  r 
deed  back  to  him.  The  objection  raised  was 
that  the  witness  was  incompetent  to  testify 
to  such  facts,  because  his  wife  was  dead,  and 
this  snit  was  being  defended  by  her  assignee 
or  transferee  of  the  land  in  dispute.  The 
court  ruled  correctly,  under  the  decision  in 
Hendrlck  v.  Daniel,  119  6a.  358,  46  S.  B. 
438,  and  Hendricks  ▼.  Allen,  128  6a.  181,  57 
S.  £.  224. 

It  was  contended  that  these  decisions  were 
in  conflict  with  certain  previous  decisions, 
which  were  cited.  To  this  contention  we  can- 
not agree.  In  Heard  v.  Phillips,  101  6a. 
691,  31  S.  B.  216,  44  L.  R.  A.  369,  a  trans- 
feree of  a  bond  for  title  had  taken  a  deed 
from  the  obligor  of  the  bond,  and  brought 
suit  to  recover  possession  of  the  premises,  so 
conveyed  to  him  by  deed,  from  one  who  ac- 
quired possession  under  the  original  obligee, 
who  was  dead  at  the  time  of  the  trial.  It 
was  held  that  the  defendant  did  not  fall 
within  any  of  the  classes  of  persons  excluded 
as  witnesses  by  the  terms  of  paragraph  1  of 
section  5269  of  the  Civil  Code  of  1895  (Civ. 
Code  1910,  §  5858).  In  Ray  v.  Camp,  110  6a. 
818,  36  S.  E.  242,  it  was  held  that,  although 
one  may  have  been  a  party  defendant  to  and 
interested  in  the  result  of  a  case  instituted 
by  the  personal  representative  of  a  deceased 
person,  such  defendant  was  not  incompetent 
to  testify  to  what  was  said  in  a  conversation 
had,  not  with  him,  but  in  his  presence  be- 
tween the  plaintiff's  intestate  and  another; 
such  conversation  being  neither  a  transaction 
nor  a  communication  between  the  witness 
and  the  deceased.  In  Florida  Central,  etc., 
R.  Co.  V.  Usina,  111  6a.  697,  36  S.  E.  928, 
it  was  held  that  when,  in  the  trial  of  a  suit 
against  a  corporation  for  a  breach  of  con- 
tract, the  terms  of  a  contract  between  the  de- 
fendant and  a  deceased  individual  not  a  par- 
ty to  the  case  were  collaterally  relevant,  an 
agent  of  the  defendant,  who  acted  for  it  in 
making  the  contract  with  such  individual 
was  not,  because  of  the  death  of  the  other 
<;ontracting  party,  incompetent  to  testify  with 
respect  to  the  transaction.  In  Austin  v.  Col- 
lier, 112  6a.  247,  37  S.  B.  434,  it  was  held 
that  legatees  under  a  will  were  not  indorsees, 
assignees,  or  transferees,  or  personal  repre- 
sentatives of  the  deceased,  so  as  to  render  a 
plaintiff  who  sued  to  recover  the  land  from 
them  an  incompetent  witness.  In  Boynton  v. 
Reese,  112  6a.  354,  37  S.  E.  437,  a  similar 
ruling  was  made  as  to  an  heir  at  law.  In 
Harris  v.  Whitney,  112  6a.  633,  37  S.  B.  883, 
the  suit  as  it  came  on  for  trial  under  a  con- 
sent substitution  of  a  party,  was  between  a 
grantee  of  an  intestate  and  his  widow,  claim- 
ing a  year's  support  It  was  held  that  the 
widow  did  not  fall  within  the  description  of 
the  statute^  so  as  to  render  the  grantee  of 
the  intestate  an  Incompetent  witness. 

It  will  readily  be  seen  that  the  facts  of 
each  of  these  cases  differentiate  it  from  the 


one  now  before  us,  and  that  there  is  no  con- 
flict between  the  decisions  then  made  and 
that  now  rendered.  It  should  also  be  notic- 
ed that  they  were  rendered  In  cases  which 
arose  prior  to  the  act  of  December  18,  1900 
(Acts  1900,  p.  57).  This  act  added  to  the  ex- 
cluding paragraph  of  the  section  of  the  Code, 
to  which  reference  has  been  made,  these 
words,  **whether  such  transactions  or  com- 
munications were  had  by  such  insane  or  de- 
ceased person  with  the  party  testifying  or 
with  any  other  person." 

[2]  2.  The  evidence  did  not  sustain  the  al- 
legations of  the  petition,  with  or  without  the 
amendment,  and  there  was  no  error  in  grant- 
ing a  nonsuit. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 

(186  Oa.  278) 

ABBOTT  V.  PADROSA 
(Supreme  Court  of  6eorgia.     May  11,  1911.) 

(8ylUibu9  ly  the  Court.) 

1.  Jury   (8  75*)  —  Excusing  Jubobs   UNTiii 
Future  Day  During  Term. 

A  judge  of  the  snperior  court  may,  in 
his  discretion,  excuse  24  jurors,  regularly  im- 
paneled  and  in  attendance  upon  the  court,  un- 
til a  future  day  during  the  term,  when  they  shall 
appear  to  try  a  eiven  cause  then  set  for  trial. 
Such  jurors  would  not  be  "without  power  or 
authority  to  serve  as  such"  at  the  time  desig- 
nated for  the  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  384-390 ;   Dec.  Dig.  §  75.«] 

2.  Landlord  and  Tenant  (§  118*)— Tenancy 

AT   WlI*L. 

Upon  the  trial  of  a  dispossessory  warrant 
proceeaing  to  evict  a  tenant  holding  over,  it  ap- 
peared from  the  uncontradicted  evidence  that 
the  contract  of  rental  was  in  parol.  The  plain- 
tiff testified  that  the  term  was  for  one  year. 
The  defendant  testified  that  it  was  for  the  bal- 
ance of  the  current  year,  "with  the  privilege 
of  another,  and  as  long  as  I  paid  my  rent."  It 
also  appeared  that  the  plaintiff  gave  the  two 
months'  notice  required  by  Civil  Code  1910,  § 
3709,  to  tfie  defendant  to  quit  as  a  tenant  at 
will.  Heldf  under  plaintiff's  evidence,  the  term 
of  defendant  was  ended,  as  the  contract  of  ren- 
tal was  only  for  a  year,  which  had  expired ;  also 
that  according  to  the  provisions  of  Civil  Code 
1910,  §  3693,  the  evidence  of  the  defendant  had 
the  effect  of  constituting  him  a  tenant  at  will. 
Accordingly,  nnder  either  view  of  the  disputed 
evidence,  considered  in  connection  with  that 
which  was  uncontradicted,  a  verdict  was  de- 
manded in  favor  of  the  plaintiff,  and  the  court 
did  not  err  in  directing  the  jury  to  return  such 
a  verdict.  In  this  connection,  see  Willis  v. 
Harrell,  118  Ga.  906,  45  S.  E.  794 ;  Nicholes  t. 
Swift,  118  Ga.  922,  45  S.  E.  708. 

[Bd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  402-115;    Dec.  Dig.  { 

3.  Review  on  Appeal. 

The  verdict  being  demanded  under  the  de- 
fendant's testimony,  it  is  unnecessary  to  pass 
upon  rulings  of  the  court  upon  which  error  was 
assigned  in  refusing  to  continue  the  case  on 
his  motion  on  account  of  an  absent  witness, 
who,  if  he  had  been  present,  would  merely  hav« 
corroborated  defendant's  testimony,  and  in  ex- 
cluding the  testimony  of  a  witness,  which,  if  it 
had  been  admitted,  would  have  had  the  sam# 
tendency. 
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Brror  from  Btiperlor  Court.  Olynn  County; 
0.  B.  Conyers,  Judge. 

Action  by  Benito  Padrosa  against  X  W. 
Abbott  Judgment  for  plaintiff^  and  defend- 
ant brings  error.    Affirmed. 

Crovatt  &  Wbitfleld  and  Ernest  Dart,  for 
plaintiff  in  error.  Bennet,  Twitty  &  Beese, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


DM  Ck.  WD 

TATE  «t  al.  y.  CITT  OF  ELBBBTON  «t  aL 
(Supreme  Court  of  Georgia.  May  U,  1911.) 

(SyUahuM  hy  the  Court.) 

1.  MxmiCIPAI.  OOBPOBATIONS  (§  864*)  —  IN- 
DEBTEDNESS  -"   Limitation    —    Constitu- 

TIONAL  PbOVISION. 

By  article  7,  {  7.  par.  1.  of  the  Constitti- 
tion  (Civil  Code  1910,  I  6663),  it  is  declared 
that  the  debt  of  a  manicipal  corporation  shall 
not  exceed  7  per  centum  of  the  asBessed  value 
of  all  the  taxable  property  therein:  and  no 
municipality  shall  Incar  any  new  debt,  except 
for  a  temporary  loan  or  loans  to  supply  casual 
deOciencies  of  revenue,  not  to  exceed  one-fifth 
of  1  per  centum  of  the  assessed  value  of  taxable 
property  therein,  without  the  assent  of  two- 
thirds  of  the  qualified  voters  thereof  at  an  elec- 
tion for  that  purpose,  to  be  held  as  prescribed 
by  law. 

(a)  The  provision  as  to  cities  the  debt  of 
which  did  not  exceed  7  per  centum  of  the  as- 
sessed value  of  the  taxable  property  at  the  time 
of  the  adoption  of  the  Constitution  is  not  ma- 
terial in  the  present  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Dec.  Dig.  §  864.^] 

2.  Municipal  (Cobpobations  (§  864*)  — In- 
debtedness —  Limitation  —  Constitu- 
tional Pbovision. 

A  liability  for  a  legitimate  current  expense 
may  be  incurred,  provided  there  is  at  the  time 
of  mcurring  the  liability  a  sufficient  sum  in  the 
treasury  of  the  municipality  which  may  be 
lawfully  used  to  pay  the  liabilitv  incurred,  or  if 
a  sufficient  sum  to  discharge  the  liability  can 
be  raised  by  taxation  daring  the  current  year. 
Butts  Counjy  v.  Jackson  Banking  Co.,  129  Ga. 
801,  60  S.  EL  149,  15  L.  B.  A.  (N.  S.)  567,  121 
Am.  St  Bep.  244. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Dec.  Dig.  §  864.*] 

3.  Municipal  Cobpobations  (S  864*)  — In- 
debtedness —  Limitation  —  Constitu- 
tional Pbovision. 

This  does  not  authorise  municipal  authori- 
ties to  borrow  money  (not  to  supply  casual  de- 
ficiencies of  revenue)  for  the  purpose  of  using  it 
during  the  year  in  defraying  current  expenses 
as  occasion  may  arise,  and  to  give  notes  there- 
for. 

[E2d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  864.^] 

4.  Municipal  Cobpobations  ({  864*)— Limi- 
tation or  Indebtedness— Constitutional 

PBO  VISIONS. 

Under  tiie  constitutional  provision  cited 
above,  municipal  officers  have  not  the  right  to 
borrow  monev,  except  upon  being  authorized  as 
therein  provided,  on  the  ground  tnat  the  munici- 
Dality  has  sources  of  revenue,  such  as  charges 
for  fumishinc  water  and  electric  lights,  and 
fines  and  forfeitures  which  may  be  imposed  in 
a  recorder's  court,  and  the  like,  from  which  it 


is  contemplated  tbat  money  will  arise  which 
can  be  used  to  discharge  such  Indebtednesa 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  864.^] 

5.  Injunction  Impbopbblt  Rbstsiotso. 

Under  the  evidence  adduced  on  the  inter* 
locntoij  hearing,  it  appeared  that  the  municipal 
authorities  had  borrowed  money  and  given  notes 
therefor,  and  that  such  indebtedness  was  not 
created  in  the  manner  authorised  by  the  Oon- 
stitution.  If  the  money  obtained  from  such 
loan  was  traceable  into  die  payment  of  legiti- 
mate municipal  liabilities,  and  if  any  rights 
arose  from  such  facts,  either  by  way  of  implied 
contract  or  subrogation,  such  fact  was  not  made 
to  appear  by  the  evidence  contained  in  the 
record.  It  was  therefore  error  to  restrict  thJi 
injunction  against  the  payment  of  such  notes 
to  be  used  for  that  purpose  by  the  money  arising 
from  a  sale  of  bonds  issued  for  street  improve- 
ments and  taxes  arising  from  the  levy  for  the 
year  1910. 

(a)  This  was  a  proceeding  brought  by  citiaens 
and  taxpayers  to  enjoin  the  municipal  authori- 
ties from  paying  generally  and  specially  cer^ 
tain  debts  alleged  to  be  unconstitutional.  It 
was  not  a  proceeding  by  the  holderi  of  tho 
claims  nor  were  they  parties  to  the  proceeding. 

6.  Municipal  Cobpobations  (I  985*)  —  In- 
debtedness—Paticent. 

There  was  testimony  tending  to  show  that 
the  open  accounts  which  the  municipal  authori- 
ties intended  to  pay  were  incurred  for  legiti- 
mate municipal  expenses  for  the  current  year, 
and  the  presiding  judge  so  treated  them,  if  so, 
and  they  were  within  the  constitutional  limita- 
tion as  stated  in  tiie  previous  headnotes,  provi- 
sion should  have  been  made  for  their  payment 
by  taxation.  If  such  provision  were  not  so 
made,  after  applying  the  taxes  levied  tor  the 
year  to  the  purposes  specified  in  the  levy,  if 
there  should  oe  any  residue,  it  could  be  applied 
to  the  payment  of  such  claims  and  liabmtiesL 
Funds  arising  from  other  sources  than  taxation, 
if  not  required  by  law  to  be  applied  in  some 
other  particular  direction,  might  also  be  used 
for  the  discharge  of  such  liabilities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  965.*] 

7.  MuNiciPAi,  Cobpobations  (S  994*)— Pat- 
vent  or  Debts  Alleged  to  be  Unconsti- 

TUnONALr-ACTION   FOB   INJXTNCTION— JUDG- 
MENT. 

The  Judge  erred  in  restricting  the  inter- 
locutory injunction  relative  to  the  payment  of 
notes,  as  ruled  in  the  fifth  headnote,  and  alao 
erred  as  to  the  open  accounts  in  merely  declar- 
ing that  their  payment  should  be  enjoined,  by 
use  of  tile  funds  derived  from  the  sale  of  bonds 
for  street  improvements  and  from  taxation  for 
the  current  year,''  unless  «  *  «  from  funds 
derived  from  the  levy  of  taxes  there  should  be 
funds  that  can  lawfully  be  so  applied,  but  they 
are  not  enjoined  from  paying  said  accounts  out 
of  any  other  funds  in  the  treasury  availaMe 
for  that  purpose  and  which  can  les^ly  be  ap- 
plied to  the  payment  of  such  accounts.'*  It  was 
the  duty  of  the  judge  to  determine,  so  far  as 
necessary  for  the  purpose  of  granting  or  refus- 
ing the  interlocutory  Injunction,  whether  the 
open  accounts  represent^  legitimate  expenaes 
as  herein  '  defined,  and  whether  certain  funds 
could  be  lawfully  applied  to  their  payment,  and» 
if  he  so  held,  to  state  cleariy  to  what  funds  he 
had  reference,  and  not  leave  that  open  for  de- 
termination by  the  defendants  themselves. 

[Bd.  Note.— Fbr  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  994.*] 

Error  from  Superior  Court,  Elbert  Coun* 
ty;   D.  W.  Meadow,  Judge. 

Action  by  E.  B.  Tate  and  others  against 
the  City  of  Elberton  and  others.    Judgment 
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for  defendants,  and  plainOffs  bring  error. 
ReTened. 

P.  P.  Proffltt,  for  plaintiffs  in  error.  Joe. 
N.  Worley,  fpr  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HOLDEN,  J., 
disqualified. 

(IMGs.  aoo) 

BROWN  T.  DENNIS. 
(Supreme  Coort  of  Gkoriria-    May  11,  1911.) 

(SyUahuM  hy  the  Court.) 

1*  SumoiENCT  or  Petition. 

This  case  was  before  this  court  on  a  for- 
mer occasion.  Brown  v.  Demiis,  133  6a.  791. 
66  S.  B.  1080.  The  petition,  which  contained 
allegations  in  substance  as  disclosed  in  the  for- 
mer decision  of  the  case,  was  not  open  to  gen- 
eral demurrer;  nor,  under  the  ruling  in  the 
case  of  NaUy  r.  NaUy,  74  Ga.  669,  58  Am. 
Bep.  468,  were  any  of  the  separate  paragraphs 
of  the  petition  subject  to  demurrer  upon  the 
ground  of  irrelevancy,  indefiniteness,  insuflScien- 
cy,  or  immateriality  of  the  allegations  made  in 
them. 

2.  Beview  on  Appeal. 

There  was  no  merit  In  the  assignments  of 
error  upon  the  ehaige  of  the  court,  criticising 
certain  portions  of  ft  as  erroneous  statements 
of  the  law,  and  complainig  that  it  restricted 
the  issues  and  improperly  stated  the  defendant's 
contentions;  nor  was  there  merit  in  those  as- 
signments of  error  which  complained  of  a  fail- 
ure to  charge  with  respect  to  certain  matters, 
nor  in  the  assignments  of  error  that  criticisea 
the  charge  as  containing  expressions  of  opinion 
upon  questions  of  fact,  and  not  being  adjusted 
to  the  evidence. 

8.  Objections  to  Tbstimont  Not  Tenable. 
Objections  urged  to  the  admissibility  of 
testimony  of  the  plaintiff,  as  complained  of  in 
the  eleventh,  twelfth,  and  thirteenth  grounds  of 
the  amended  motion  for  new  trial,  were  prop- 
erly overruled. 

4.  Sbcondabt  Evidence  —  Suitioienot  or 
Foundation. 

Evidence  as  to  the  authenticity  and  loss  of 
a  letter  from  the  assured  to  the  agent  of  the 
plaintiff,  relating  to  a  change  of  beneficiary  in 
the  policy,  was  suflSdent  to  authorize  the  ad- 
mission of  parol  evidence  of  its  contents. 

6w  Pbiob  Decision  Contbollino. 

Upon  its  facts  this  case  is  controlled  by 
the  principles  ruled  in  the  case  of  Nally  v. 
Nally,  74  Ga.  669,  58  Am.  Bep.  458,  as  applied 
to  the  facts  of  that  case  disclosed  by  the  orig- 
inal record  of  file  in  this  court 

6.  Vebdict  Authobized  by  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  abuse  of  discretion  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Ck>nrt,  Bibb  County  i 
W.  H.  Felton,  Judge. 

Action  between  B.  A.  Brown  and  O.  S. 
I>enni&  From  the  Judgment,  Brown  brings 
error.    AflArmed. 

B,  Douglas  Feagin,  for  plaintiff  in  error. 
Harris  &  Harris,  for  defendant  in  error. 


ATKlN^IONt  J«     Judgment  aflArmed.     All 
the  Justices  concur. 


OMGa.  t94) 

ATIJLNTA  ICO  &  COAL  CD.  t.  BEEVES. 
(Supreme  Court  of  Georgia.     May  11,  1911.) 

(Sylldbut  by  the  Court,) 

1.  Malicious    Pbosbcution    (|   10*>— Abuse 
OF  Civil  Pbocess. 

One  is  liable  in  an  action  for  malicious 
abuse  *of  civil  process  who  fraudulently  pro- 
cures a  Jud^ent  upon  a  spurious  claim,  causes 
a  fi.  fa.  to  issue  thereon,  and  directs  the  seizure 
of  the  plaintiff's  property  bv  a  levying  officer, 
which  IS  averted  only  by  the  payment  of  the 
fraudulent  judgment  by  the  plaintiff's  wife  dur- 
ing his  absence. 

[E)d.  Note.~For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  U.  12;  Dec.  Dig.  | 

2.  Malicious  Pbosecution   (|  48*)— Plead- 
ing. 

Allegations  respecting  the  manner  in  which 
a  Judgment  was  fraudulently  obtained,  and  th« 
manner  in  which  the  payment  of  the  same  was 
exacted,  are  not  irrelevant  in  a  suit  of  the 
character  described  in  the  preceding  headnote. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec  Dig.  {  48.*] 

3.  COBPO^ATIONS  (S  513*)— TOBTS  OF  OfTICEBS 

—AoTioNfr— Pleading  —  Identification   of 

Agent. 

Where  a  corporation  is  sought  to  be  made 
liable  in  a  tort  action  for  the  conduct  of  its 
agent,  an  allegation  that  such  a<ent  was  "the 
agent  in  charge  of  the  office  of  the  corporation 
sufficiently  identifies  the  agent  upon  whose  con- 
duct the  plaintiff  in  part  bases  his  right  to  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2017-2046;   Dec  Dig.  §613.^] 

Error  from  Superior  Court,  Fulton  Coun* 
ty;    Geo.  L.  Bell,  Judge. 

Action  by  W.  F.  Reeves  against  the  Atlan- 
ta Ice  &  Coal  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  suit  was  by  W.  F.  Reeves  against  the 
Atlanta  Ice  &  Coal  Company.  The  excep- 
tion is  to  the  overruling  of  t^e  general  and 
special  demurrers.  In  substance  the  plaintiff 
alleged  that  in  July,  1909,  he  was  served 
with  a  copy  of  a  summons  issued  by  the 
notary  public  and  ex  officio  Justice  of  the 
peace  of  the  1,026th  district,  6.  M.,  Fulton 
county,  Ga.,  in  a  suit  instituted  by  the  de- 
fendant against  the  plaintiff  on  an  account 
for  one  dollar.  Upon  service  of  the  suit  the 
plaintilTB  wife,  at  his  request,  took  the  copy 
of  the  suit  and  went  to  the  office  of  the 
defendant  and  exhibited  it  to  the  agent  in 
charge  of  the  office,  and  informed  him  that 
there  was  evidently  a  mistake,  as  the  plain- 
tiff was  not  Indebted  in  any  manner  to  the 
defendant,  and  had  never  had  an  account 
with  it  The  agent  of  the  defendant  inspect- 
ed the  copy  of  the  suit  and  assured  the  plain- 
tiff*s  wife  that  it  was  a  mistake,  that  the 
plaintiff  was  not  indebted  in  any  manner  to 
the  defendant,  and  that  he  would  stop  the 
suit,  and  that  the  plaintiff  need  not  appear 
at  the  court  to  make  defense.  The  copy  of 
the  suit  was  retained  by  the  agent.  Relying 
upon  these  statements,  the  plaintiff  made  no 
defense.    Notwithstanding  the  assurances  of 
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the  agent  of  the  defendant  that  the  Judgment 
would  not  be  taken  against  him,  Judgment 
was  entered  up  and  fl.  fa.  Issued  thereon. 
On  December  10,  1909,  the  constable  levied 
upon  the  household  goods  of  the  plaintiff,  and 
was  preparhig  to  remove  the  goods.  The 
plaintiff  was  away  from  home  at  the  time, 
and  his  wife  Informed  the  constable  ef  the 
foregoing  facts,  and  requested  him  to  wait 
and  speak  to  the  defendant's  agent,  or  allow 
time  for  the  plaintiffs  wife  to  call  him  up 
over  the  telephone  to  speak  to  him  about  it 
The  constable  refused  all  of  these  requests, 
and  was  proceeding  to  remove  the  household 
goods,  when  the  plalntlfTs  wife,  in  order  to 
prevent  such  removal,  paid  him  the  amount 
of  the  fl.  fa.  and  the  costs,  to  wit,  $5.45.  The 
constable  was  acting  under  the  direction  and 
Instruction  of  the  defendant.  It  is  alleged 
that  the  constable  carried  with  him  a  dray 
when  he  went  to  execute  the  levy,  and  that 
the  plalntUTs  neighbors  saw  the  constable 
go  to  his  house  with  the  drayt  and  knew  that 
it  was  his  purpose  to  levy  and  carry  away 
the  household  goods  of  the  plaintiff,  which 
conduct  of  the  constable  caused  him  much 
humiliation,  anxiety,  and  mental  suffering, 
by  being  placed  in  a  false  light  before  his 
neighbors.  He  denied  that  he  was  Indebt- 
ed to  the  defendant  in  any  sum,  and  further 
alleged  that  **the  acts  of  defendant  in  in- 
stituting the  suit  against  petitioner,  and  in 
misleading  petitioner,  and  in  leading  peti- 
tioner to  believe  that  said  suit  would  be  dis- 
missed and  discontinued,  and  in  willfully 
and  fraudulently  carrsring  on  said  suit  to 
Judgment  after  having  represented  that  said 
suit  would  be  discontinued,  and  in  causing 
execution  to  be  issued  on  said  suit,  and  in 
causing  the  constable  to  go  to  petitioner's 
house  with  a  dray  to  levy  on  and  carry  away 
petitioner's  household  goods,  were  done  ma- 
liciously and  with  the  purpose  of  injuring 
and  damaging  petitioner,  and  that  there  were 
aggravating  circumstances  accompanying  both 
the  acts  and  Intentions  of  said  defendant  in 
said  matter."  The  prayer  was  to  recover  ac- 
tual and  punitive  damages. 

Payne,  Little  &  Jones,  for  plaintiff  in  er- 
ror. Moore  &  Branch,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  The  wrong  of  which  the  plaintiff 
complains  is  the  malicious  abuse  of  civil  pro- 
cess. The  substance  of  the  complaint  is  that 
the  defendant  fraudulently  procured  a  judg- 
ment upon  a  spurious  dalm  against  the  plain- 
tiff, which  Judgment  was  maliciously  and  op- 
pressively enforced  by  directing  the  seizure  of 
the  plaintiff's  property,  which  was  averted 
only  by  the  payment  of  the  fraudulent  Judg- 
ment by  the  plaintiff's  wife  during  his  absence. 
If  civil  process  is  unlawfully  made  use  of  for 
a  purpose  not  Justified  by  the  law,  this  is 
an  abuse  for  which  an  action  will  lie.    Hath- 


away V.  Smith,  117  Ga.  946,  43  S.  E.  984; 
King  V.  Yarbray,  136  Ga.  — ,  71  S.  E.  131 ; 
Bamett  v.  Reid,  51  Pa.  190,  88  Am.  Dec.  574 ; 
Juchter  v.  Boehm,  67  Ga.  534.    The  g^ieral' 
demurrer  was  properly  overruled. 

[2]  There  were  many  alleged  grounds  of 
special  demurrer,  most  of  which  attacked  cer- 
tain allegations  as  immaterial.  The  nar- 
rative of  facts  upon  which  the  plaintiff  pred- 
icated his  right  to  recover  included  the 
circumstances  under  which  the  fraudulent 
Judgment  was  obtained,  and  its  oppressive  en- 
forcement by  the  defendant.  These  allega- 
tions were  neither  irrelevant  nor  immaterial. 
The  special  demurrer,  which  called  for  the 
name  of  the  agent  of  the  defendant  who  is 
alleged  to  have  given  the  assurance  that  the 
suit  would  be  dismissed,  was  properly  over- 
ruled. 

[3]  Where  a  corporation  is  sued  for  the 
tortious  acts  of  its  agents  or  servants,  it  is 
entitled  to  such  notice  as  will  serve  to  iden- 
tify the  person  in  connection  with  the  trans- 
action out  of  which  the  cause  of  action  arises. 
This  does  not  mean  that  the  name  of  such 
agent  must  be  given,  or  the  particular  des- 
ignation of  his  official  relation  with  the  com- 
pany, if  the  allegations  sufficiently  show  the 
person  intended.  The  defendant  Is  a  domes- 
tic corporation,  sued  in  the  county  of  its 
residence,  and  is  Informed  that  the  agent  al- 
leged to  have  given  assurance  for  the  dis- 
missal of  the  suit  was  that  in  charge  of  Its 
office.  This  sufficiently  Identifies  the  per- 
son referred  to.  Riley  v.  W.  &  T.  R.  Co., 
133  Ga.  413,  65  S.  B.  890,  24  li.  R.  A.  (N.  S.) 
379.  No  ground  of  the  special  demurrer  was 
meritorious. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(136  Ga.  303) 
SOUTHERN  RY.  CO.  v.  GRANT. 
(Supreme  Court  of  Georgia.     May  11,   1911.) 

f Syllabus  hp  the  Court,) 

1.  Account,  Action  on  <§  6*)— Pleadinq. 

Where  a  suit  against  a  corporation  is 
brought  on  account,  and  an  itemized  statement 
thereof  is  attached  to  the  petition,  it  is  not  nec- 
essary for  the  nlaintiff  to  set  forth  in  the  peti- 
tion the  grounds  upon  which  he  contends  that 
the  defendant  is  liable  to  pay  him  the  account. 
[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Dec  Dig.  |  6.*] 


2.  Railboads   (§   17*)— Special  Aoknt— Au- 
thority—Notice— medical  Aid. 

One  dealing  with  a  special  agent  is  bound 
to  take  notice  of  the  extent  of  his  authority. 

(a)  A  physician,  who,  under  a  written  con- 
tract between  him  and  a  railroad  company,  is 
thereby  employed  to  give  first  medical  attention 
to  persons  injured  in  the  operation  of  the  road 
of  the  company,  when  ordered  by  it  to  attend 
them,  but  by  the  terms  of  the  contract  of  em- 
ployment is  prohibtied  from  admitting  any  such 
persons  "to  hospital  or  private  quarters  on  ac- 
count of  the  company  without  specific  authority 
from  the  head  of  the  department  to  which  siicA 
injury  is  accredited,  or  some  other  officer  of  the 
company,"  in  the  absence  of  su<di  authority  can- 
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not  bind  the  company  by  contracting  with"  a 
hotel  keeper  to  famish^  on  its  account,  board 
and  lodging  for  such  injured  persons,  or  for 
those  in  attendance  on  them. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  36-38;    Dec.  Dig.  §  17.*] 

3.  PsiiNciPAL  AND  Agent  (§  22*)— Railroads 
(I   25*)— Admissibiutt  of  Evidence— Au- 

THOBITT  OF  AGENT. 

Declarations  of  an  agent  are  not  admissi- 
ble toprove  his  agency. 

(a)  Tne  fact  that  the  defendant,  acting  on 
the  recommendation  of  the  same  physician,  who, 
as  claimed  by  the  plaintiff,  incurred  the  ac- 
count with  the  plaintiff  on  which  the  present 
suit  is  brought,  had  on  a  previous  occasion  paid 
to  the  plaiiU:iff  the  board  of  a  person  injured  by 
the  defendant,  was  an  immaterial  one,  and 
proof  thereof  was  inadmissible. 


Error  from  Superior  Court,  Habersham 
County;  J.  J.  Kimsey,  Judge. 

Action  by  B.  W.  Grant  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  -brings  error.    Reversed. 

Robt  McMillan  and  A.  G.  &  Julian  Mc- 
Curry,  for  plaintiff  in  error.  J.  C.  Edwards, 
for  defendant  In  error. 

HOLDEN,  J.  The  defendant  in  error 
(hereinafter  called  the  plaintiff)  brought  suit 
against  the  plaintiff  in  error  (hereinafter 
called  the  defendant),  alleging  that  the  de- 
fendant was  a  corporation  having  an  office 
and  doing  business  in  the  county  in  wtdch 
the  suit  was  brought,  and  was  ''indebted  to 
petitioner  in  the  sum  of  $123  on  account,  a 
copy  of  which  is  hereto  attached  and  made 
a  part  of  this  paragraph  and  petition,  and 
marked  'Exhibit  A.**'  The  account  attach- 
ed to  the  petition  was  as  follows:  "South- 
em  Railway  Company,  in  Account  with  B. 
W.  Grant,  Prop'r  Hotel  Grant,  Cornelia,  Ga. 
To  board  for  injured  boys,  Tom  Brock  and 
Gordon  Logan,  and  for  nurses,  assistants, 
and  doctors  for  the  same,  from  March  16 
to  April  5,  1907.  To  one  week's  board  for 
Gordon  Logan  $10.00."  Here  followed  other 
items,  consisting  of  charges  for  board,  for  a 
specified  time,  for  named  persons,  and  the 
amounts  respectively  charged  for  the  same, 
except  that  in  two  items  the  persons  named 
were  described  as  nurses,  assistants,  or  phy- 
sicians. A  verdict  was  rendered  in  favor  of 
the  plaintiff,  and  to  the  order  of  the  court 
refusing  the  defendant  a  new  trial  it  ex- 
cepted« 

[1]  1.  The  defendant  made  a  motion  to  dis- 
miss the  action,  on  the  ground  that  the 
petition  "contained  no  allegation  showing 
any  legal  liability  of  the  defendant  for  the 
payment  of  the  account  sued  on;  and  that 
the  pleadings  did  not  set  forth  a  prima  facie 
case  of  liability  of  defendant  for  the  pay- 
ment of  the  account  sued  on."  Bxceptions 
pendente  lite  were  filed  to  the  rallng  of  the 
court  overruling  this  motion,  and  error  was 


assigned  thereon  In  the  bill  of  exceptions. 
The  court  committed  no  error  in  overruling 
the  motion  to  dismiss  the  petition.  The 
plaintiff  had  the  right  to  bring  the  suit  up- 
on an  account,  attaching  to  his  petition  a  bill 
of  particulars  or  statement  of  the  account, 
and  to  recover  upon  proof  of  an  express  or 
implied  promise  to  pay  the  same.  If,  as  in 
this  case,  the  account  be  against  a  corpora- 
tion, and  it  was  not  in  fact  Incurred  by  It, 
or  was  incurred  by  one  of  its  agents  not  au- 
thorized to  bind  It  in  that  regard,  there  can 
be  no  recovery.  If  the  account  was  incurred 
by  some  agent  authorized  to  bind  the  corpo- 
ration, but  not  its  agent  to  make  payment, 
it  would  be  the  duty  of  the  agent  to  notify 
the  proper  authorities  of  the  corporation  to 
discharge  it;  and  if  the  agent  failed  to  so 
notify  them,  they  would  nevertheless  be 
charged  with  knowledge  of  its  existence, 
knowledge  of  the  acts  of  an  agent  within  the 
scope  of  his  authority  being  in  law  imputed 
to  his  principal.  Under  either  view,  the  cor- 
poration cannot  require  more  specific  plead- 
ing in  a  suit  against  it  of  this  character 
than  would  be  required  of  a  plaintiff  bring- 
ing a  like  suit  against  an  individual  defend- 
ant. It  was  unnecessary  to  set  forth  in  the 
petition  the  grounds  upon  which  the  plain- 
tiff claimed  the  defendant  was  liable  to  him 
on  the  account  upon  which  the  suit  was 
brought.  Talbotton  Railroad  Co.  v.  Gibson, 
106  Ga.  229,  234,  32  S.  B.  151;  Jackson  v, 
Buice,  132  Ga.  51,  63  S.  B.  823 ;  1  Cyc.  778. 

[2]  2.  Upon  the  trial  of  the  case,  part  of 
the  evidence  in  favor  of  the  plaintiff  was 
substantially  as  follows:  The  plaintiff  oper- 
ates a  hotel  at  Comelia,  Ga.  On  March  16, 
1007,  Gordon  Logan  and  Tom  Brock  were 
Injured  on  the  railroad  of  the  defendant, 
and  were  taken  to  the  hotel  of  the  plaintiff. 
Dr.  Crawford,  a  physician  residing  in  Cor- 
nelia, operated  on  one  of  them,  and  a  short 
time  thereafter  they  were  removed  by  Dr. 
Crawford  to  the  hotel  of  the  plaintiff.  Sub- 
sequently and  during  the  same  day  Dr. 
Hathcock,  the  surgeon  of  the  defendant, 
came  to  the  hotel,  and  he  and  other  physi- 
cians performed  other  operations  on  Brock 
and  Logan.  Dr.  Hathcock  contracted  with 
the  plaintiff  to  care  for  Brock  and  Logan, 
and  to  board  and  lodge  the  nurses  and  other 
persons  attending  them,  and  that  the  rail- 
road would  pay  for  the  same.  He  boarded 
Brock,  Logan,  and  others,  under  this  agree- 
ment, and  the  account  sued  upon  Is  for  such 

board  and  lodging.     "On  the day  of 

,  19 — ,"  Hathcock  notified  the  plain- 


tiff that  Brock  had  sued  the  railroad  com- 
pany, and  that  the  latter  would  no  longer  be 
responsible  for  the  board  and  lodging  of 
Brock  or  any  of  the  others.  Hathcock  tes- 
tified, upon  the  trial  of  the  case,  that  he 
went  to  Comelia  to  attend  Brock  and  Logan 
by  virtue  of  a  message  from  the  officers  of 
the   railroad   company   to   do   so;    that  he 
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made  no  contract  with  the  plaintiff  on  behalf 
of  the  company  to  board  and  lodge  Brock 
and  Logan,  or  any  other  person;  that  he  had 
no  authority  to  make  such  a  contract;  that 
under  his  contract  with  the  railroad  com- 
pany his  authority  as  surgeon  or  agent  of 
the  company  was  so  limited  that  he  had  no 
authority  to  bind  the  company  by  virtue  of 
any  contract  which  the  plaintiff  contended 
was  made;  and  that  he  made  no  such  con- 
tract The  defendant  Introduced  the  con- 
tract between  it  and  its  surgeon,  Hathcock. 

The  brief  of  evidence  sets  forth  the  fol- 
lowing provisions  of  the  contract  as  being 
the  ones  material  to  be  considered:  "Said 
contract,  after  being  a  contract  entered  into 
January  1,  19Q2,  between  the  Southern  Ball- 
way  Company  and  JUes  Hathcock,  as  sur- 
geon of  said  road,  fixing  the  fees  for  serv- 
ice, and  regulations  governing  said  surgeons 
when  employed .  by  the  Southern  Ballway 
Ck>mpany,  after  fixing  fees  for  services,  pro- 
vides as  follows,  to  wit:  In  all  cases  of  In- 
Jury  to  employes,  passengers,  or  others, 
when  first  or  temporary  attention  is  orderedi, 
first  attention  should  be  construed  as  au- 
thorizing the  surgeon  to  control  hemorrhages 
and  relieve  pain  and  shock,  together  with 
temporary  aseptic  and  surgical  dressing. 
The  patient  should  then  be  turned  over  to 
his  friends,  or,  in  the  case  of  tramps,  to  the 
authorities  or  charitable  institutions.  When 
temporary  attention  is  ordered,  no  further 
expense  will  be  incurred  or  paid  by  the  com- 
pany; and  surgeons  are  requested  to  strictly 
comply  with  this  rule.  A  surgeon  is  an 
agent  of  the  company  only  after  he  has  been 
properly*  called,  and  then  limited  as  to  such 
to  the  inmiedlate  necessities  of  the  injury. 
When  attention  is  rendered  to  persons  not 
in  the  employ  of  the  company,  or  in  its  em- 
ploy and  the  accident  be  due  to  the  care- 
lessness of  the  person,  the  surgeon,  after  hav- 
ing been  notified  by  the  company  that  it  does 
not  hold  itself  responsible  for  any  claim  for 
damages  sustained  by  such  injured  person, 
may  present  his  bill  for  a  reasonable  sum  for 
such  attendance  to  such  person  for  payment; 
but  the  company  shall  not  be  liable  for  the  pay- 
ment of  such  bill.  No  case  of  hijury  must  be 
admitted  to  hospital  or  private  quarters  on 
account  of  the  company  without  specific  au- 
thority from  the  head  of  the  department  to 
which  such  injury  is  accredited,  or  some 
other  ofiicer  of  the  company."  There  was 
other  evidence  introduced;  but,  under  the 
view  we  take  of  the  case,  we  deem  it  unnec- 
essary to  set  forth  the  same. 

There  was  no  testimony  to  show  that  Hath- 
cock was  a  gttieral  agent  ot  the  railroad 
company.  The  evidence  shows  that,  when  he 
was  sent  by  the  company  to  attend  Brock 
and  Logan  (Injured  on  its  railroad),  the  writ- 
ten contract  between  him  and  the  company 
was  in  force.  This  contract  shows  that 
Hathcock  was  a  special  agent  of  the  company 
when  he  rendered  services  for  it  to  the  In- 
loted  parties.    Under  this  contract,  '^without 


specific  authority^'  from  one  of  those  refer- 
red to  in  the  contract,  he  had  no  authority 
to  make  a  contract  by  which  the  company 
would  be  bound  to  pay  for  the  board  and 
lodging  of  the  injured  persona,  or  of  any  one 
nursing  or  otherwise  rendering  them  services 
in  a  "hospital  or  private  quarters."  By  the 
express  terms  of  the  contract  such  authority 
was  denied  him.  The  contract  provides :  "No 
case  of  injury  must  be  admitted  to  hospital 
or  private  quarters  on  account  of  the  cmn- 
pany,  without  specific  authority  from  the 
head  of  the  department  to  which  such  injury 
is  accredited,  or  some  other  officer  of  the 
company."  No  officer  of  the  company,  spe- 
cially or  otherwise,  authoriased  any  one  to 
admit  either  of  the  injured  parties  "to  pri- 
vate quarters  on  account  of  the  company," 
nor  did  the  head  of  any  department  do  so. 
If  Hathcock  made  the  contract  with  Grant 
which  the  latter  testified  he  made,  he  had  no 
authority  to  do  so;  and  the  evidence  does 
not  show  that  such  a  contract,  if  made,  was 
ratified  by  any  agent  or  officer  of  the  compa- 
ny. It  is  well  settled  that  any  one  dealing 
with  a  special  agent  is  bound  to  take  notice 
of  the  extent  of  his  authority.  Inman  v. 
Crawford,  116  Ga.  63,  42  S.  E.  473;  Americus 
Oil  Co.  V.  Gurr,  114  Ga.  624,  40  S.  B.  780. 
In  this  case  Hathcock  was  a  special  agent 
of  the  company,  without  authority  to  bind 
the  company  by  any  agreement  that  the  com- 
pany would  pay  for  the  board  and  lodging 
of  the  injured  parties,  or  any  one  serving 
them,  and  Grant  was  bound  to  take  notice 
of  the  lack  of  such  authority.  If  Hathcock 
made  such  an  agreement,  the  company  was 
not  bound  by  it  In  2  Cyc  1044,  it  is  said: 
"A  railroad  physician  or  surgeon,  employed 
by  the  corporation  to  render  professional 
services  to  its  servants  or  other  persons  In- 
jured in  the  operation  of  the  road,  cannot,  in 
the  absence  of  express  authority,  engage  the 
services  of  others  at  the  expense  of  the  .com- 
pany to  attend  such  injured  persons  or  fur- 
nish them  with  the  necessary  supplies."  See 
Central  of  Ga.  By.  Co.  v.  Price,  106  Ga.  176, 
32  S.  E^  77,  43  L.  B.  A.  402,  71  Am.  8t  Bep. 
246;  Bond  v.  Hurd,  31  Mont  814,  78  Pac.  579; 
Mayfoerry  v.  Chicago,  B.  I.  &  P.  By.  Co. 
(Mo.)  11  Am.  &  Eng.  B.  B.  Cases,  29,  and 
cases  cited  in  note  on  page  30;  1  EWott  on 
Ballroads,  §S  222-225. 

The  ruling  we  make  does  not  conflict  with 
the  decisions,  referred  to  in  2  Cyc  1044,  and 
1  Elliott  on  Ballroads,  {  222,  to  the  effect 
that  subordinate  officers  or  agents  of  a  rail- 
road company  are  clothed  with  the  powers 
of  the  corporation  itself  for  the  purposes  of 
meeting  an  immediate  emergency  when  a  per- 
son is  injured  on  the  road,  nor  with  the  prin- 
ciple that  an  agent's  authority  will  be  con- 
strued  to  include  all  necessary  and  usual 
means  for  effectually  executing  it  The  rec- 
ord does  not  show  that  the  company  held 
Hathcock  out  as  its  agent  authorized  to  make 
the  agreement  which  Grant  says  he  madSb  or 
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that  be  was  apparently  acting  within  the 
scope  of  his  authority  in  making  such  con- 
tract, if  he  made  it  The  evidence  shows 
that  Hathco<^  was  a  special  agent,  and,  if  he 
made  such  an  agreement,  ia  doing  so  he  was 
acting  without  the  scope  of  his  authority  and 
the  company  is  not  bound  by  It  The  court 
erred  in  refusing  the  written  request  of  coun- 
sel for  the  defendant  to  give  certain  instruc- 
tions to  the  Jury,  which  request  was  properly 
constructed  and  was  in  conformity  to  the 
principles  above  announced.  The  charge  of 
the  court  of  which  complaint  is  made  in  one 
ground  of  the  motion  for  a  new  trial  was 
not  in  accord  with  the  ruling  herein  made, 
and  was  error. 

[3]  3.  Complaint  is  made  that  the  court 
erred  in  admitting  the  following  testimony  of 
a  witness  for  the  plaintiff:  "I  bad  a  conver- 
sation with  Dr.  Hathcock  about  Tom  being 
here  at  the  Grant  HoteL  He  told  me  that 
he  was  an  agent  of  the  Southern  Railway. 
I  don't  know  as  I  can  say  in  what  capacity; 
he  said  he  was  a  railroad  agent  or  doctor  for 
the  railroad."  It  was  error  to  admit  this 
testimony,  as  the  fact  that  one  Is  agent  for 
another  cannot  be  proved  by  the  declarations 
of  the  former. 

Complaint  is  also  made  that  the  court  er* 
red  In  admitting  the  following  testimony  of 
the  plaintiff:  "The  Southern  Railway  paid 
the  expenses  of  Addison  staying  at  my  house 
at  the  time  he  was  hurt*'  It  appears  frmn 
the  testimony  that  before  Brock  and  Logan 
were  injured,  one  Addison  was  injured,  and 
was  taken  to  the  hotel  of  the  plaintiff,  who 
was  paid  for  boarding  him  by  the  defendant 
on  the  recommendation  of  Hathcock  after 
he  left  the  hotel.  This  testimony  was  irrele* 
vant  and  should  have  been  excluded.  There 
was  no  effort  to  show,  nor  any  contention, 
that  it  was  the  custom  of  the  company  to 
pay  for  boarding  persons  injured  by  it  and 
those  attending  them,  or  that  It  had  ever 
done  so,  except  in  the  instance  above  referred 
tOt  where  Addison  was  injured  by  the  com- 
pany, and  it  paid  his  board  upon  the  recom- 
mendation of  Hathcock. 

Judgment  reversed.   All  the  Justices  con- 


(IM  Qa.  27(0 

L0niSVIIJ4D  &  N.  B.  CO.  et  al.  ▼. 
ROBERTS. 

(Supreme  Court  of  Georgia.    May  10,  1911.) 

(8ynabu9  (y  the  Court.) 
BmcovAL  OF  Causes  (||  36,  49*)--Sbpabablb 

COZfTBOVKBST-^OIITDEB  OF  PaBTIES. 

An  action,  brou^rht  in  a  state  court  by  a 
resident  plaintiff  against  a  nonresident  railroad 
corporation  and  certain  of  its  servants,  some  of 
whom  are  residents,  jointly,  to  recover  damages 
in  excess  of  $2,000  on  account  of  alleged  per- 
sonal injuries  to  the  plaintiff,  involves  no  sep- 
arable controversy  between  the  plaintiff  and  the 


nonresident  defendants,  entitllBg  tiie  latter  to 
remove  the  cause  on  that  ground  to  the  Cir- 
cuit Court  of  the  United  States,  where  the  dec- 
laration states  a  prima  facie  case  of  Joint  and 
concurrent  liabili^  against  all  of  the  defend- 
ants. 

(a)  Even  though  one  of  the  defendants  mav 
have  been  alle«[ea,  in  the  petition  for  removal, 
to  have  been  fraudulently  joined  for  the  put^ 
pose  of  defeating  the  right  of  removal,  this  will 
not  destroy  the  right  of  the  state  court  to  re- 
tain a  case  in  which  there  remains  a  proper 
party  defendant  who  resides  in  its  Jurisdiction, 
and  who  is  Jointly  liable  with  the  other  defend- 
ants sued  for  the  injuries  of  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  ||  79,  95-M;  Dec.  Dig.  U 
36.  49.^1 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  J.  B.  Roberts  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  oth- 
ers. From  an  order  refusing  to  grant  a  re- 
moval to  the  federal  court,  defendants  bring 
error.    Affirmed. 

Tye,  Peoples  &  Jordan  and  D.  W.  Blair, 
for  plaintills  in  error.  R.  R.  Arnold,  for  de- 
fendant in  error. 


HOLDEN,  J.  The  defendant  In  error 
brought  suit  in  the  state  court  against  the 
plaintiffs  in  error,  the  Louisville  &  KashviUe 
Railroad  Company,  Thomas  Jarvis,  and  two 
other  defendants,  who  were  employdi  of  the 
railroad  company.  The  railroad  company 
and  Jarvis,  alleging  they  were  nonresidents, 
filed  petition  and  bond  to  remove  the  case  to 
the  United  States  Circuit  Court  on  the 
ground  that  a  separable  controversy  was  pre* 
sented  between  them  and  the  plaintiff.  The 
court  declined  to  grant  an  order  of  removal, 
and  they  excepted. 

In  the  original  petition  the  plalhtlfF  alleged 
that  he  was  injured  in  a  wreck  caused  by  the 
train  on  which  he  was  a  passenger  running 
into  a  washout  He  charged  negligence  on 
the  part  of  one  defendant  (the  engineer)  in 
running  at  a  dangerous  rate  of  speed  and  in 
falling  to  keep  a  proper  lookout,  so  as  to  dis- 
cover the  washout  in  time  to  prevait  the 
wreck;  ne^lgence  on  the  part  of  another 
defendant  (the  fireman)  in  failing  to  keep  a 
proper  lookout,  and,  though  he  discovered  the 
washout,  in  failing  to  take  any  steps  to  stop 
the  train ;  and  negligence  on  the  part  of  an- 
other defendant  (the  section  boss)  in  failing 
to  perform  his  duty  of  ''keeping  up  the 
track,*'  and  in  failing  to  inspect  it  and  dis- 
cover the  alleged  washout.  The  alleged  acts 
of  negligence  on  the  part  of  these  various 
defendants  were  detailed,  and  it  was  aver- 
red: "In  each  and  all  of  the  particulars  here- 
in mentioned  the  def^idant  railroad  compa- 
ny was  negligent,  through  its  engineer, 
Dobbs,  through  its  fireman,  Jarvis,  and 
through  its  section  boss,  Casteel,  and  tiielr 
Joint  and  combined  negligence  caused  the 
said  wreck  and  consequent  injury  to  plain- 
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tiff.**  Tbe  allegations  of  the  petition  did  not 
make  a  separable  controversy  between  tbe 
plaintiff  and  tbe  nonresident  defendants,  giv- 
ing tbe  latter  tbe  rlgbt  to  remove  tbe  case  to 
tbe  federal  conrt  Vanzant  v.  So.  Ry.  Go. 
135  Ga.  444,  69  S.  B.  721,  and  antborities 
tberein  cited. 

In  tbe  petition  for  removal  It  was  averred 
tbat  tbe  allegations  of  negligence  as  to  tbe 
section  boss,  one  of  the  resident  defendants, 
were  falsely  and  fraudulently  made,  aud  tbat 
tbe  only  object  in  joining  such  defendant 
was  to  defeat  tbe  right  of  petitioners  to  have 
the  case  removed  to  the  United  States  court 
These  allegations  do  not  affect  the  right  of 
removal*  there  being  still  another  defend- 
ant (the  engineer)  alleged  in  the  petition 
bringing  the  suit  to  be  a  resident,  and  with 
respect  to  whom  no  allegation  of  fraudulent 
joinder  is  made  in  the  petition  for  removal, 
or  that  his  residence  is  falsely  stated  in 
the  original  petition.  In  the  petition  bring- 
ing tbe  suit  it  was  alleged  that  the  engi- 
neer "was  negligently  running  at  a  speed, 
at  this  dangerous  part  of  the  track,  of  from 
25  to  30  miles  per  hour,  and,  as  represent- 
ing said  railroad  company,  he  negligently 
failed  to  avaU  himself  of  a  view  which  he 
had  of  said  washout  and  defective  place  in 
the  track  for  fully  200  to  300  yards  ahead, 
within  which  time  he  could  have  stopped  his 
train  or  reduced  its  speed  to  where  there 
would  have  been  no  wreck  and  no  injury  to 
any  person.  •  ^  •  The  defendant  Jarvls, 
representing  said  railroad  company  as  fire- 
man on  said  engine,  negligently  failed  to  keep 
a  proper  lookout  ahead,  and,  had  he  done  so, 
would  have  discovered  said  washout,  and  in 
fact  did  discover  it,  but  negligently  failed  to 
take  any  steps  to  bring  tbe  train  to  a  stop, 
or  to  slow  up  the  speed  thereof.**  The  en- 
gineer, a  resident  defendant,  was  jointly  lia- 
ble with  the  company  and  the  fireman,  al- 
leged in  their  petition  for  removal  to  be  non- 
resident defendants.  Vanzant  v.  So.  Ry.  Co., 
supra ;  So.  Ry.  Co.  v.  Miller,  1  Ga.  App.  616, 
57  S.  B.  1090;  Id.,  217  U.  S.  209,  30  Sup.  Ct. 
450,  54  L.  Bd.  732 ;  Eining  v.  Ga.  Ry.  &  Elec. 
Ck).,  183  Ga.  458,  66  S.  B.  237.  If  the  section 
boss  was  not  liable,  and  this  fact  was  known 
to  the  plaintiff,  who  falsely  and  fraudulent- 
ly joined  him  as  a  defendant  to  prevent  re- 
moval of  the  case  to  the  federal  court,  or  if 
the  section  boss  bad  never  been  joined  as  a 
defendant,  the  petition  for  removal  filed  by 
the  company  and  the  fireman,  who  were  al- 
leged therein  to  be  nonresidents,  was  not  sus- 
tainable; no  allegation  of  fraudulent  join- 
der of  the  engineer  as  a  defendant,  or  tbat 
he  was  not  in  fact,  a  resident,  being  made 
in  the  petition  for  removal,  and  the  original 
petition  alleging  acts  of  negligence  making 
jointly  liable  for  the  Injuries  received  by  the 
plaintiff  the  engineer,  the  company,  and  the 
fireman. 

Judgment  affirmed. 


(IM  Ga.  2«) 

AULD  ▼.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia,    May  10,  1911.) 

fSyUahuM  hy  the  Court.) 

1.  Carbiehs  (I  347*) -«  Injuries  to  Passbn- 

OBBS— NBOUOBNCB  -^  CONTBIBDTOBT    NEQU- 
OENCE. 

The  act  of  crossing  from  one  car  platform 
to  another  on  a  moving  train  is  not  per  se 
negligence,  in  the  absence  of  a  rule  or  notice 
warning  the  passengers  from  such  act.  A  pas- 
senger who  undertakes  to  go  from  one  car  to 
another  while  the  train  is  in  motion  assumes 
only  the  risk  inddent  to  such  undertaking  in 
the  ordinary  operation  of  the  train;  and  if  such 
passenger  is  injured  by  being  thrown  from  the 
platform  bv  a  sudden  jerk,  questions  of  negli- 
gence of  tne  defendant  in  causing  the  injury 
and  of  the  passenger's  contributory  negligence 
are  for  tbe  jury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  1346-1397;   Dec.  Dig.  |  347.'] 

2.  Cabbiebs  (§  317*)— Injuries  to   Passew- 
OEB— Passing  from  One  Cab  to  KthohssA, 

In  a  suit  against  a  carrier  for  an  injury 
to  a  passenger  from  being  precipitated  from  a 
moving  train  while  crossing  from  one  coach  to 
another,  testimony  of  a  known  usage  or  custom 
of  passengers  to  cross  is  competent  eyidence, 
not  to  justify  or  excuse  the  passenger  from  at- 
tempting to  cross  when  it  would  be  an  obvi- 
ously hazardous  act,  but  as  illustrating  the 
character  and  nature  of  the  act  as  bearing  on 
the  passenger's  alleged  contributory  negligence 
in  crossing. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1295-1306;  Dec.  Dig.  |  317.*1 

3.  Evidence  (|  473*)— Opinion  Evidence. 

If  data  supplied  by  a  witness  can  be  placed 
before  the  jury  in  such  a  way  that  they  may 
draw  the  inference  as  well  as  the  witness,  it  is 
superfluous  to  add  by  way  of  testimonv  the  in- 
ference which  the  jury  may  well  draw  for  them- 
selves. 

[Bd.  Note.— For  other  cases,  see  E>vidence, 
Cent.  Dig.  U  2220-2223 ;   Dec  Dig.  {  473.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  B.  J.  Reagan,  Judge. 

Action  by  W.  N.  Auld,  administrator  of 
Eliza  Auld,  against  the  Southern  RaUway 
Ck)mpany.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Burton  Smith,  for  plaintiff  in  error.  Mc- 
Daniel,  Alston  &  Black,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  W.  N.  Auld,  administrator  of 
Mrs.  Eliza  Auld,  brought  suit,  in  the  supwior 
court  of  Dq  Kalb  county,  against  the  South- 
em  Railway  Company,  to  recover  damages 
for  the  alleged  wrongful  death  of  the  plain- 
tiffs intestate.  The  injury  resulting  in  Mrs. 
Auld's  death  occurred  in  the  state  of  South 
Carolina,  and  the  action  was  in  virtue  of  a 
South  Carolina  statute  authorizing  suit  by  an 
administrator.    The  plaintiff  was  nonsuited. 

The  substance  of  the  evidence  was  that 
Mrs.  Auld,  a  married  woman,  44  years  of 
age,  the  mother  of  seven  children,  on  the  day 
previous  to  her  death  had  been  discharged 
from  a  sanitarium,  and  was  returning  to  her 
home  in  company  with  her  husband  and 
brother.    She  had  been  in  failing  health  for 
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two  or  three  yean  before  being  sent  to  the 
sanitarium.  She  was  despondent,  morose, 
and  gloomy.  At  the  time  of  her  injury  her 
mental  and  physical  health  was  a  great  deal 
better  than  it  had  been.  Her  party  boarded 
the  CSLTS  of  the  defendant  at  Toecoa»  Ga. 
The  particular  coach  in  which  she  entered 
was  vestibnled.  The  coach  in  the  rear  was 
not  Testlbuled.  The  train  was  about  two 
hours  behind  time.  The  country  traversed  by 
the  defendant's  road  was  mountainous.  The 
train  was  running  fast,  trying  to  catch  up 
the  lost  time.  A  passenger  testified  that  the 
husband  and  brother  were  in  the  rear  coach; 
that  he  observed  her  leave  her  seat,  and  go  to 
the  rear  of  the  car,  and  pass  through  the 
door.  ♦  ♦  ♦  As  she  left  the  door  there 
was  a  sudden  plunge  or  jerk  of  the  train,  and 
we  all  had  to  hold  our  seats,  just  at  the  point 
she  was  thrown  from  the  train."  She  was 
found  lying  near  the  'track  in  an  unconscious 
condition,  and  died  from  her  injuries.  One 
of  the  plaintifTs  witnesses  testified  that  "the 
train  was  about  two  hours  late  that  night," 
and  in  the  absence  of  any  other  testimony  on 
the  subject  we  infer  that  the  injury  occurred 
at  night 

[1]  1.  It  is  not  negligence  as  matter  of  law 
for  a  passenger  to  pass  from  one  coach  to  an- 
other while  the  train  is  in  motion.  Whether 
or  not  a  passenger  is  negligent  in  so  doing  de- 
pends upon  the  facts  and  circumstances  of  the 
particular  case.  Ootchett  ▼.  S.  &  T.  Ry.  Co., 
84  Ga.  687,  11  S.  B.  653;  A.  S.  Ry.  Co.  v. 
Snider,  118  Ga.  146,  44  S.  H  1005.  Some 
early  cases  may  be  found  in  other  jurisdic- 
tions in  which  it  is  said  that  a  passenger's 
attempt  to  cross  the  platforms  between  the 
coaches  while  the  train  was  running  was  a 
negligent  act  The  later  cases  are  harmoni- 
ous that  it  is  not  per  se  negligence  for  a  pas- 
senger to  go  from  one  coach  to  another  while 
the  train  is  in  motion.  The  modem  yiew  re- 
sults from  the  great  improvement  in  con- 
structing cars,  and  the  tacit  or  implied  invita- 
tion by  railroad  companies  in  the  make-up  of 
the  trains,  including  a  smoking  car,  a  dining 
car,  and  other  coaches,  that  the  passenger 
may  pass  from  one  to  the  other  for  his  com- 
fort or  convenience.  A  passenger  who  under- 
takes to  pass  from  one  coach  to  another  while 
the  train  is  running  assumes  the  risk  of  in- 
Jury  caused  by  the  ordinary  movements  of  the 
train*  If  he  is  injured  in  his  effort  to  go 
from  one  car  to  another,  and  the  railway 
company  is  not  guilty  of  negligence  proxi- 
mately causing  the  injury,  the  passenger 
cannot  recover.  Hicks  v.  Ga.  So.  &  Fla.  Ry. 
Co.,  108  Ga.  304,  32  S.  B.  880.  Or,  if  the 
railway  company  is  negligent,  and  the  plain- 
tiff could  have  avoided  the  consequences 
thereof  by  the  use  of  ordinary  care  and  dili- 
gence, he  cannot  recover.  Blitch  v.  Central 
K.  Co.,  76  Ga.  333 ;  So.  Ry.  Co.  v.  Strickland, 
130  Ga.  779,  61  S.  E.  826.  The  circumstances 
attending  the  Injury  to  the  plaintiff's  intes- 


\  tate,  as  developed  on  the  trial,  were  sufficient 
to  make  a  prima  facie  case  against  the  car- 
rier, and  the  burden  was  upon  it  to  over- 
come the  imputation  of  negligence  or  to  show 
the  passenger's  contributory  negligence.  It 
appeared  from  the  testimony  that  the  train 
was  behind  time  and  running  fast  to  catch 
up  the  lost  time,  and  that  it  gave  a  sudden 
plunge  and  jerk  as  Mrs.  Auld  passed  to  the 
platform.  These  facts  are  not  conclusive 
that  Mrs.  Auld  was  thrown  or  fell  from  the 
train  by  a  jerk  usual  and  incident  to  the  ordi- 
nary operation  of  the  train.  Under  the  rule 
just  stated,  it  was  a  question  for  the  jury  to 
determine  whether  the  defendant  was  negli- 
gent in  the  operation  oft  the  train,  and  wheth- 
er under  all  the  circumstances  the  plaintiff's 
intestate  was  guilty  of  such  negligence  in  un- 
dertaking to  pass  from  one  coach  to  another 
as  would  defeat  a  recovery.  Branan  ▼.  So. 
Ry.  Co.,  135  Ga.  24,  68  S.  B.  703. 

[2]  2.  A  witness  was  examined  by  Inter- 
rogatories. He  was  asked:  **If  you  say  any- 
thing about  her  moving  from  one  place  to  an- 
other, state  how  and  where  she  moved.  State 
whether  or  not  there  was  any  custom  with 
reference  to  moving.  If  so,  what  was  the 
custom?  Answer  fully."  To  which  he  re- 
plied: **I  saw  her  get  up  and  start  back 
through  the  car,  and  as  she  passed  the  door  I 
did  not  see  her  any  more.  It  is  the  custom 
of  passengers  to  go  from  one  car  to  another 
whenever  they  want  to,  and  go  to  the  toilet 
whenever  they  want  to  go."  The  court  ex- 
cluded the  following  part  of  the  answer:  "It 
is  the  custom  of  passengers  to  go  from  one 
car  to  another  whenever  they  want  to,  and 
to  go  to  the  toilet  whenever  they  want  to 
go."  We  do  not  think  that  the  question  was 
too  indefinite  to  apprise  the  defendant  of  an 
effort  to  prove  a  custom  or  usage  among  the 
passengers  to  go  from  one  car  to  another  of 
a  moving  train.  It  is  competent  to  show  a 
known  usage  or  custom  of  passengers  to  pass 
from  one  car  to  another  while  in  motion,  not 
so  much  as  an  act  of  license  by  the  defendant, 
but  as  explanatory  of  the  custom  and  usage 
of  passengers  on  moving  trains.  If  pas- 
sengers commonly  go  from  one  car  to  anoth- 
er, the  very  commonness  of  the  custom  tends 
to  show  that  it  is  known  to  the  defendant 
Of  course,  no  custom  to  do  an  obviously  datl- 
gerous  act  will  excuse  contributory  negli- 
gence; but,  as  we  have  seen,  this  court  can* 
not  say  as  matter  of  law  that  it  is  negligence 
to  go  from  one  car  to  another. 

[3]  3.  The  court  refused  to  allow  a  witness 
to  testify  that,  from  certain  facts  which  he 
enumerated,  it  was  his  opinion  that  the  jerk 
of  the  car  threw  Mrs.  Auld  from  the  train. 
There  was  no  error  in  this.  The  jury  were 
as  competent  to  draw  the  deduction  from  the 
facts  as  the  witness.  Taylor  v.  State,  135 
Ga.  622,  70  S.  B.  237. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(IM  Oft.  aS4) 

BUTTS  OOUNTT  ▼.  JOHNSON. 
(Stipieme  Court  of  Georgia.     May  12,  1911.) 

(SyllaJnu  hy  the  Court.) 
Bbidqm  (t  46*)— Do'JBtriivE  Bbidobs— I^lkad- 

INQ— PbTITION. 

Under  the  niling  in  Seymore  y.  Elbert 
County,  116  Ga.  371,  42  S.  B.  727,  the  petition 
was  defectiye  in  failing  to  allege  that  the 
bridge  claimed  to  have  been  in  disrepair  was 
built  subsequently  to  the  act  of  December  29, 
1888  (ActB  1888,  p.  39),  and  should  have  been 
dismissed  on  demurrer. 

TEd.  Note.— For  other  cases,  see  Bridges,  Dec. 

Dig.  i  4e.*i 

BIrror  from  Superict^  Court,  Bntts  County; 
B.  J.  Reagan,  Judge. 

Action  by  Young  Johnson  against  Butts 
County.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

W.  B.  Watkins,  for  plaintiff  in  error.  W. 
A.  Thompson,  for  d^endant  in  error. 

EVANS,  P.  J.  Judgment  reversed.  AH  the 
Justices  concur. 


088  Oft.  278) 

DAVIS  ft  BRANDON  r.  SE2AB0ARD  AIB 

LINH)  RY. 

(Supreme  Court  of  Georgia.    May  11,  1911.) 

(SyUahuM  hy  the  Court.) 

1.  Oarbiebs  (§  181%,*  New.  voL  12,  Key  No. 
Series)— Carbiaob  or  Goods— Action— Na- 
ture. 

Under  a  proper  construction  of  the  peti- 
tion, the  suit  in  this  case  was  not  brought  to 
recover  damages  for  a  breach  of  contract  of 
carriage,  or  for  a  breach  of  the  common-law 
duty  of  a  common  carrier,  but  was  based  on  sec- 
tions  2771  and  2772  of  the  Code  of  1910,  which 
require  common  carriers,  on  application  by  a 
shipper,  to  trace  freight  which  may  have  been 
lost,  damaged,  or  destroyed,  and  to  inform  the 
applicant  In  writing,  within  80  days,  of  the 
time,  place,  and  manner  of  the  loss,  damage,  or 
destruction,  and  the  names  of  the  parties,  and 
their  official  position,  if  any.  by  whom  si|di 
facts  can  be  established,  and  wnich  provide  that, 
on  failure  to  do  so,  the  carrier  shall  be  liable 
for  the  value  of  the  freight  lost,  damaged,  or 
destroyed,  in  the  same  manner  and  to  the  same 
extent  as  if  said  loss,  damage,  or  destruction  oo- 
curred  on  its  own  line. 

2.  Cabbiebs  (I  185*)--Cabbiaob  or  Goods— 
Failubb  to  Tbacb  Place— Action— Adixis- 
siB^LiTT  or  Evidence. 

In  such  an  action,  althongh  the  bill  of  lad- 
ing stated  that  it  was  subject  to  the  conditions 
on  the  face  and  back  thereof,  and  was  signed  by 
the  shipper,  as  well  as  the  agent  of  the  carrier, 
and  although  one  of  the  conditions  on  the  back 
thereof  was  that  no  carrier  should  be  liable  for 
loss  or  damage  not  occurring  on  its  portion  of 
the  route,  it  would  not  defeat  a  recovery  to 
show  that  the  initial  carrier  delivered  the  prop- 
erty in  good  order  to  the  next  connecting  car- 
rier for  transportation  to  its  destination.  Evi- 
dence to  show  such  fact  was  inadmissible,  over 
objection. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  185.*] 


8.  Oabhixbs  d  180*)-.Gabbiaqb  or  Goods— 
Failttrb  to  TRACtf-AonoN. 

A  bUl  of  lading,  which  was  signed  both  by 
the  shipper  and  the  agent  of  the  carrier,  con- 
tained on  its  face  a  statement  that  the  prop- 
erty shipped  was  received  subject  to  the  condi- 
tions on  the  face  and  back  of  such  bilL  On 
the  back  of  the  bill,  amouf  the  printed  condi- 
tions, was  the  following:  ^'Claims  for  loss  or 
damage  must  be  made  in  writing  to  the  agent 
at  the  point  of  delivery  promptly  after  the  ar^ 
rival  of  the  property,  and  if  delayed  for  more 
than  30  days  after  the  delivery  of  the  property, 
or  after  due  time  for  the  delivery  thereof,  no 
carrier  hereunder  shall  be  liable  in  any  event" 
At  the  bottom  of  the  conditions  was  printed  the 
following:  "N.  B.— All  claims  for  loss  or  dam- 
age to  freight,  or  for  overcharge  under  this  bill 
of  lading,  will  be  promptly  investigated  upon 
application  to  O.  B.  Bidwell,  Jr.,  freight  claim 
agent,  Portsmouth,  Va.,  with  original  bill  of 
lading  and  paid  freight  bill  attached.*'  An  ac- 
tion was  brought  against  the  initial  carrier, 
under  Civ.  Code  1910,  If  2771,  2772.  Held, 
that  the  fact  that  the  demand  for  tracing  was 
made  more  than  SO  days  after  the  arrival  of  the 
goods  at  their  destination  did  not  authorize  a 
nonsuit 

[Ed,  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  §|  815-828;    Dee.  Dig.  |  180.*] 

4.  Appbai.  and  Ebrob  (i  242*)— Exceptions, 
Biix  or  (i  8*)— Reservation  or  Grounds 
or  Review — SurriciBNCT  or  Bills  or  Ex- 
ception. 

Where  the  plaintiff  introduced  evidence  to 
show  the  mari^et  value  of  goods  shipped  at  the 
point  of  shipment  and  also  at  the  point  of  des- 
tination, and  that  they  arrived  In  a  damaged 
condition  and  were  of  less  value  than  the  mar- 
ket value  at  either  place,  but  the  presiding  judge 
granted  a  nonsuit,  on  the  ground  that  he  was 
not  entitled  to  recover  at  all,  a  mere  general 
statement  in  the  bill  of  exceptions  that  during 
the  introdaction  of  evidence  by  the  plaintiff 
the  court  **held*'  that  under  a  provision  in  the 
bill  of  lading  the  measure  of  damages  would  be 
fixed  with  reference  to  the  market  value  at  the 

Soint  of  shipment,  rather  than  at  the  point  of 
estination,  without  more,  stated  no  such  actual 
ruling  or  judgment  as  to  invoke  a  decision  of 
this  court  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1417-1425;  Dec.  Dig.  § 
242;*  Exceptions,  BiU  ot.  Cent  Dig.  i  10; 
Dec.  Dig.  I  a.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty; C.  B.  Conyers,  Judge. 

Action  by  Davis  &  Brandon  against  the 
Seaboard  Air  Line  Railway.  Judgment  of 
nonsuit,  and  plaintiff  brings  error. ,  Reversed. 

R.  D.  Header,  for  plaintiff  in  error.  Cro- 
vatt  &  Whitfield,  for  defendant  in  error. 

LUMPKIN,  J.  Davis  &  Brandon  brought 
suit  against  the  Seaboard  Air  LiUe  Railway, 
alleging  that  they  made  a  shipment  of  pota- 
toes from  a  station  on  the  line  of  the  defend- 
ant to  a  point  on  the  line  of  another  con- 
necting carrier;  that  demand  was  made  upon 
the  initial  carrier  to  trace  the  freight  and 
make  a  report  to  the  shipper,  as  provided  by 
the  statute;  that  there  was  a  failure  to  com- 
ply with  this  demand;  and  that  suit  was 
brought  accordingly  against  the  defendant 
for  the  difference  between  the  market  value 
of  the  potatoes  at  the  time  and  place  when 
they  should  have  been  delivered  and  their 


*For  other  cases  see  same  topic  and  lectlon  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  Sk  Rep'r  Indazi 
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yaltie  m  d^iyered.  After  both  sides  had 
closed  their  eyldence,  the  defendant  moved 
for  the  direction  of  a  verdict  in  its  favor. 
The  conrt  declined  to  give  such  direction,  but 
granted  a  nonsuit    The  plaintiff  excepted. 

[t]  This  was  not  an  action  for  damages 
arising  out  of  a  breach  of  the  contract  of 
carriage^  or  from  a  breach  of  the  common- 
law  duly  resting  upon  the  carrier.  It  was 
distinctly  an  action  based  upon  the  statutory 
provisions  contained  in  Civil  Code  1910,  |{ 
^2771,  2772.  In  McGall  v.  Central  of  Ga.  By. 
COm  120  Ga.  602,  005,  48  S.  B.  157,  it  was 
said  that  the  liability  of  a  raUroad  compa- 
ny under  these  sections  is  not  incidental  to 
the  transportation  of  the  freight,  springing 
out  of  the  contract  of  affreightment,  but  is 
In  the  nature  of  a  poialty,  prescribing  dam- 
ages for  noncompliance  with  a  statutory  du- 
ty; that  the  initial  carrier  may  have  per- 
formed its  contract  to  carry  and  deliver  the 
freight  in  good  order  to  its  connecting  car- 
rier; yet  if  the  fMght  was  delayed,  dam- 
aged, or  destroyed  after  leaving  its  posses- 
flion,  the  refusal  to  trace  and  give  the  in- 
formation required  by  the  statute  would  give 
a  cause  of  action  against  the  initial  carrier. 

[2]  Following  this  ruling,  a  provision  in 
the  bill  of  lading,  although  the  contract  was 
signed  by  the  shipper,  to  the  effect  that  each 
carritf  should  only  be  liable  for  loss  or  dam- 
age occurring  on  its  portion  of  the  route  did 
not  furnish  a  defense  to  such  action;  nor 
was  evidence  admissible  to  show  that  in  fact 
the  carrier  who  failed  to  trace  the  freight, 
as  required  by  the  statute,  had  delivered  the 
potatoes  In  good  order  to  the  connecting  line. 

[3]  Neither  did  the  provision  of  the  bill  of 
lading  that  claims  for  loss  or  damage  must 
be  made  In  writing  to  the  agent  at  the  point 
of  delivery  promptly  after  arrival  of  the 
l>roperty,  '*and  if  delayed  for  more  than  80 
days  after  the  dellv»*y  of  the  property  or 
«fter  due  time  for  the  d^very  thereof,  no 
carrier  hereunder  shall  be  liable  In  any 
event,"  Un^it  the  right  of  the  shipper  to  make 
4tfnand  ux)on  the  initial  carrier  to  trace  the 
freight  In  accordance  with  the  statute.  Even 
if  it  were  otherwise,  considering  together  the 
two  statements  contained  in  the  printed  con- 
ditions on  the  back  of  the  bill  of  lading 
which  are  quoted  in  the  third  headnote,  It  is 
not  altogether  certain  as  to  what  would  be 
required  of  the  shipper  by  one  provision  stat- 
ing that  a  claim  must  be  made  for  damages 
within  80  days  ui)on  the  agent  at  the  point 
■of  delivery,  and  a  notice  at  the  close  of  the 
printed  conditions  that  all  claims  for  loss  or 
damage  to  freight  would  be  promptly  in* 
vestlgated  upon  application  to  the  freight 
claim  agent  at  Portsmouth,  Va. 

In  view  of  what  has  been  said,  it  will  be 
seen  that  the  presiding  Judge  erred  in  grant- 
ing a  nonsuit  The  granting  of  a  nonsuit, 
after  the  close  of  the  evidence  introduced  by 
both  sides,  and  upon  a  motion  for  a  direction 
•4if  a  verdict  in  favor  of  the  defendant,  was 


not  altogether  regular;  but  if  a  nonsuit 
were  proper,  this  method  of  procedure  would 
seem  to  furnish  no  ground  for  complaint  on 
behalf  of  the  plaintiff,  who  would  only  be 
cut  off  from  proceeding  with  his  case  whea. 
he  might  have  had  a  verdict  directed  finally 
barring  him  from  suing  again. 

[4]  The  plaintiff  introduced  evidence  to 
show  the  market  value  of  the  potatoes  at  the 
place  of  shipment  and  also  at  the  place  of  de- 
livery. One  of  the  printed  conditions  on  the 
back  of  the  bill  of  lading  was  that  **the  amount 
of  any  loss  or  damage  for  which  any  carrier 
becomes  liable  shall  be  computed  at  the  value 
of  the  property  at  the  place  and  time  of  ship- 
ment under  this  bill  of  lading,  unless  a  lower 
value  has  been  agreed  upon  or  is  determined 
by  the  dasslflcation  upon  which  the  rate  is 
based,"  etc.  It  was  recited  in  the  bill  of  ex- 
ceptions that  '^e  court  held,  during  the  Intro- 
duction of  the  evidence  for  the  plaintlffiB," 
that  under  the  terms  of  the  bill  of  ladinig 
the  measure  of  damages  would  be  based  upon 
the  value  of  the  potatoes  at  the  point  of  ship- 
ment rather  than  at  the  point  of  delivery, 
and  to  this  exception  was  taken.  Such  a 
statement  raises  no  question  for  decision  by 
this  court  There  must  be  a  concrete  ruling 
or  decision  of  some  point  or  matter  in  the 
case,  not  a  mere  anticipatory  announcement 
of  the  view  of  the  Judge,  in  order  to  furnish 
a  subject-matter  for  exception.  It  does  not 
appear  that  the  Judge  excluded  any  evidence 
bearing  on  this  point  or  admitted  any  over 
objection,  and  that  to  such  exclusion  or  ad- 
mission exception  was  taken.  He  did  not 
reach  the  point  of  charging  the  Jury  In  the 
case.  His  grant  of  a  nonsuit  was  not  based 
upon  what  would  have  been  the  extent  of 
the  plaintiffs'  recovery,  had  there  been  one, 
but  upon  his  opinion  that  they  were  not  en- 
titled to  recover  at  all.  It  is  thus  evident 
that  the  so-called  "ruling**  was  not  in  fact  a 
decision  of  any  question  practically  applying 
to  the  case,  but  must  have  been  some  general 
announcement  of  the  views  of  the  Judge  on 
that  subject  Moot  questions  cannot  be 
brought  to  this  court  but  only  actual  rulings 
or  decisions.  We  think  it  would  be  a  bad 
precedent  to  have  the  decision  of  this  court 
Invoked  upon  mere  theoretical  questions,  in- 
stead of  actual  rulings  affecting  the  trial  as 
it  took  place.  If  this  were  permitted,  bills  of 
exceptions  might  be  filled  with  statements 
of  the  general  views  and  opinions  of  the  pre- 
siding Judge  in  the  trial  court  announced  In 
an  anticipatory  way,  which  might  never  ripen 
into  actual  rulings.  It  is  actual,  not  antici- 
pated, error  which  forms  a  subject  of  cor- 
rection by  a  court  of  review.  We  must  there- 
fore decline  to  pass  upon  the  question  on. 
which  It  is  thus  sought  to  obtain  a  ruling 
of  this  court  and  which  evidently  played  no 
part  in  the  grant  of  a  nonsuit  in  the  court 
below. 

Judgment  reversed.    All  the  Justicee  eon- 
cur. 
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086  Oft.  297) 

BROOM  T.  ORIZZARD. 

GRIZZARD  V.  BROOM. 
(Supreme  Court  of  Georgia.    May  11,  1911.) 

(8yUahu9  by  the  Court.) 

1.  R^YiEw  ON  Appeal. 

Under  the  pleading9  &nd  evidence  in  this 
case,  the  court  properly  refused  to  render  a 
final  judgment  upon  the  hearing  of  the  petition 
for  certiorari,  and  properly  remanded  the  case 
with  appropriate  directions. 

(Additional  SyUahut  hy  Editorial  Btaff.) 

2.  Basements  ({  36*)— Right  of  Way— Bvi- 

DENCB. 

E}vidence  held  not  to  show  the  acquisition 
of  a  right  of  way  by  prescription. 

[£)d.  Note.— For  other  cases,  see  .Ejasements, 
Dec.  Dig.  §  36.*] 

8.   ElASEMENTS   (§   27*)— RIGHT   OF   WaT— MEB- 

OEB  IN  Fee. 

One  cannot  have  an  easement  upon  his  own 
property,  since  the  lesser  estate^  represented  by 
the  easement,  would  be  merged  into  the  fee,  up- 
on which  it  was  subservient. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Ctent.  Dig.  8  75;  Dec  Dig.  |  27.*] 

4.  Easements  (i  61*)-- Right  of  Way— Ac- 
tion TO  Enforce— fleading. 

In  an  action  for  obstructing  an  alleged 
private  way.  where  the  petition  contained  alle- 
gations pertinent  to  an  application  for  removal 
of  obstructions  from  a  way  that  had  been  used 
for  one  year,  and  also  alleged  a  right  of  way 
by  prescription,  defendant  was  entitled,  upon 
demurrer,  to  have  plaintiff  show  distinctly,  by 
proper  averments,  whether  his  petition  was  bas- 
ed on  Civ.  Code  1910,  {  819,  r^ating  to  rights 
of  the  user  of  a  way  for  as  much  as  one  year, 
or  under  section  824,  relating  to  a  prescriptive 
right  of  way. 

[ESd.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  I  61.*] 

E}rror  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  S.  S.  Grizzard  against  W.  P. 
Broom.  Judgment  for  defendant,  and  plain- 
tiff brings  error;  defendant  filing  cross-ex- 
ceptions.   Affirmed  on  both  bills. 

J.  F.  Golfghtly  and  Jno.  B:  Suttles,  for 
plaintiff  in  error.  A.  0.  Broom,  for  defend- 
ant In  error. 

BECK,  J.  S.  S.  Grizzard  filed  bis  peti- 
tion to  the  ordinary  of  Fulton  county  against 
W.  P.  Broom,  alleging  that  the  petitioner 
was  tbe  owner  of  a  bouse  and  lot  in  said 
county;  that  there  was  a  private  way  lead- 
ing from  his  bouse  to  a  certain  road,  known 
as  tbe  ''chert  road"  from  Atlanta  to  Cbllege 
Park,  and  that  tbe  defendant  bad  obstruct- 
ed tbe  alleged  private  way  by  erecting  a 
wire  fence  across  it,  so  that  petitioner  and 
tbose  who  bad  been  in  the  bablt  of  travel- 
ing over  the  way  could  not  pass  over  it; 
that  defendant  had  given  no  notice  of  his 
intention  to  close  tbe  road;  that  petitioner 
and  tbose  under  whom  be  claims  bave  used 
tbe  road  for  about  dO  years,  "and  the  same 
is  a  private  way,  wblcb  cannot  be  obstruct- 
ed without  legal  steps."  Thereupon  tbe 
ordinary  issued  a  rule  nisi  in  terms  of  the 


statute.  Broom  demurred^  on  tbe  groucd 
that  tbe  petition  set  fortb  no  cause  of  ac^ 
tlon,  and  specially  on  tbe  ground  tbat  tbe 
petition  did  not  locate  tbe  petitioner's  bouse 
and  lot  wltb  reference  to  the  alleged  pri- 
vate way,  and  did  not  show  wltb  sufficient 
particularity  tbe  location  of  tbe  private  way, 
tbe  width  of  tbe  same,  when  and  at  wbat 
times  it  bad  been  repaired,  who  bad  been  in 
the  habit  of  traveling  over  it,  who  originally 
laid  it  out,  and  when  it  was  laid  out,  and 
whether  or  not  tbe  present  alleged  private 
way  was  tbe  same  as  bad  been  originally 
laid  out,  and  upon  other  grounds  calling  for 
greater  particularity  in  tbe  allegations  of 
tbe  petition.  Tbe  plaintiff  amended  bis  peti- 
tion, and  alleged  "tbat  tbe  said  right  of  way 
has  been  worked  by  petitioner  and  kept  1b 
repair  since  be  owned  the  place,  to  and  for 
14  months  last  past;  tbat  tbe  persons  under 
whom  be  claims,  to  wit,  Mary  A.  Baugb  and 
Edward  Baugb  and  tbe  Bast  Point  Land 
Company,  all  kept  it  in  repair,  and  when  it 
needed  work  they  worked  tbe  same." 

Upon  tbe  trial,  there  being  evidence  to 
show  that  tbe  defendant  bad  obstructed  tbe 
way  referred  to  in  tbe^  petition,  tbe  ordinary 
rendered  a  Judgment  requiring  tbe  defend- 
ant to  remove  tbe  obstructions.  Upon  tbe 
bearing  of  a  petition  for  certiorari  and  an- 
swer, tbe  judge  of  tbe  superior  court  ordered*  * 
tbat  tbe  certiorari  be  sustained,  and  tbe  case 
be  remanded  for  a  new  trial  or  hearing, 
bolding  that  tbe  demurrer  ought  to  be  sus- 
tained, wltb  leave  to  amend;-  tbat  under 
tbe  pleadings  the  two  remedies  sought  were 
set  forth  in  sucb  contradictory  and  confused 
manner  as  not  to  put  tbe  defendant  on  prop- 
er notice  of  wbat  be  bad  to  defend.  The 
plaintiff  excepted,  and  tbe  def^idant  took 
a  cross-bill  of  exceptions. 

[1]  In  tbe  direct  bill  of  exceptions  error 
is  assigned  upon  tbe  order  of  tbe  Judge  sus- 
taining tbe  certiorari,  on  tbe  ground  tbat 
tbe  court  erred  in  adjudging  tbat  the  certio- 
rari be  sustained,  and  tbat  upon  tbe  ne^r 
bearing  in  tbe  court  of  ordinary  tbe  demur- 
rer be  sustained,  with  leave  to  amend,  and 
upon  tbe  furtber  ground  tbat  the  court  erred 
in  bolding  that  the  remedies  sought  under 
the  petition  to  tbe  ordinary  are  set  forth 
in  a  contradictory  and  confused  manner.  In 
tbe  cross-bill  error  is  assigned  upon  tbe 
ground  tbat  tbe  court  should  have  sustained 
tbe  certiorari  and  entered  up  a  final  Jud^r- 
ment  In  favor  of  tbe  defendant,  without  re- 
manding the  case  for  another  bearing  or  di- 
rection tbat  the  plaintiff  be  allowed  to- 
amend  his  petition  before  tbe  ordinary.  We 
are  of  tbe  opinion  tbat  the  court  below,  upon 
tbe  bearing  of  tbe  petition  for  certiorari, 
passed  tbe  proper  order. 

[2]  Under  tbe  evidence  in  tbe  case  before 
tbe  ordinary,  tbe  complaining  party  failed 
entirely  to  show  tbat  be  bad  acquired  a 
right  of  way  by  prescription  over  tbe  lands 


«For  oth«r  casei  see  same  topic  and  lection  NUMBER  in  Dec.  Dig.  tk  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indez4 


Ctau) 


HAMBT  T.  COURIER 


481 


of  the  party  complained  against.  While 
there  was  evidenoe  to  authorize  the  finding 
by  the  ordinary  that  the  road  referred  to 
had  been  continuously  used  for  more  than 
seven  years,  it  clearly  appears  from  the  evi- 
dence that  the  use  had  been  by  those  who 
were  the  owners  of  the  land  over  which  it 
passed.  The  house  and  lot  of  the  complain- 
ant, Grizzard,  and  the  lands  of  the  defend- 
ant, had  been  the  property  of  the  East  Point 
Land  Ck)mpany  until  the  year  1904,  when  the 
defendant  purchased  the  land  from  that 
company.  The  complainant  purchased  his 
house  and  lot  in  the  year  1907.  The  land 
company,  the  immediate  predecessor  in  title, 
had  purchased  the  tract  of  land  embracing 
both  the  lots  of  the  complainant  and  defend- 
ant from  Mary  and  Edward  Baugh,  who  ap- 
peared to  have  been  the  owners  of  the  en- 
tire property  at  the  time  when  the  way  in 
controversy  was  first  used. 

[3]  Certainly  prior  to  the  date  of  Broom's 
purchase  from  the  land  company,  when  the 
two  tracts  of  land  belonging,  respectively, 
to  Grizzard  and  to  Broom,  became  the  prop- 
erty of  different  owners,  no  prescriptive 
right  of  way  could  have  been  acquired  over 
the  tract  of  land  now  owned  by  Broom. 
Neither  Baugh  nor  the  land  company,  who 
owned  the  land  over  which  the  way  passed, 
could  acquire  a  way  by  prescription  over 
their  own  land.  '*It  Is  axiomatic  that  one 
cannot  have  an  easement  upon  his  own  prop- 
erty, for  the  lesser  estate,  represented  by  the 
easement,  will  be  merged  into  the  fee,  upon 
which  it  is  subservient  10  Am.  &  Bug.  Enc. 
I*  (2d  Ed.)  433."  Railway  Co.  v.  Fleming. 
118  Ga.  609,  45  £L  E.  664.  From  the  time 
when  the  use  of  the  way  by  one  who  was 
not  the  owner  of  the  land  over  which  the 
way  i)a8sed  commenced,  sufficient  time  had 
not  elapsed  for  the  establishment  of  a  pre- 
scriptive right  of  way;  and  so  far  as  re- 
lates to  the  contention  of  the  complainant 
that  he  had  a  prescriptive  right  of  way  as 
against  the  defendant  over  the  latter's  land, 
there  was  an  entire  failure  to  support  by 
evidence  the  allegation  in  the  petition  em- 
bodying this  contention. 

[4]  But  it  is  alleged  in  the  petition  that 
the  road  had  been  used  for  over  one  year, 
and  that  it  had  been  closed  up  without  giv- 
ing the  notice  required  by  law.  While  it 
has  been  held  that  *'proof  that  a  private 
way  which  has  been  in  use  for  more  than 
one  year  has  been  obstructed  without  giving 
the  30  days'  notice  required  by  Civil  Code 
1895,  I  673  (section  819,  Civil  CJode  1910), 
will  not  authorize  the  ordinary  to  direct  the 
removal  of  such  obstructions  ifpon  an  ap- 
plication for  such  removal,  based  solely  on 
a  prescriptive  right  to  the  use  of  such  pri- 
vate way**  (Fraley  v.  Nabors,  131  Ga.  457, 
62  S.  E.  627)  the  petition  in  the  present  case, 
as  we  have  seen,  contains  allegations  perti- 
nent to  an  application  for  the  removal  of' 


obstructions  from  a  way  that  has  been  used 
for  one  year.  The  defendant  in  the  case 
before  the  ordinary  was  entitled,  upon  de- 
murrer, to  have  the  complaining  party 
show  distinctly  by  proper  averments  wheth- 
er his  application  was  based  on  the  provi- 
sions of  section  819  of  the  Code  of  1910,  re- 
lating to  the  rights  of  the  user  of  a  way  for 
as  much  as  one  year,  or  upon  section  824, 
which  relates  to  a  prescriptive  right  of  way. 
And  this  result  could  be  accomplished  under 
the  order  and  judgment  passed  by  the  judge 
of  the  superior  court  upon  the  hearing  of 
the  petition  for  certiorari,  upon  which  error 
is  assigned  in  both  the  direct  bill  of  excep- 
tions and  the  cross-bill.  Under  that  order 
the  complaining  party  is  compelled  to  state 
distinctly  which  cause  of  action  he  relies 
upon,  and  to  eliminate  the  allegations  which 
tend  to  confuse  it  with  some  other  cause  of 
action.  Such  is  the  meaning  of  the  order 
passed  by  the  judge  of  the  superior  court, 
and  as  such  it  should  be  given  effect 

Judgment  affirmed,  on  both  bills.    All  the 
Justices  concur. 

(186  Ga.  809) 
HAMBT  et  aL  v.  COLLIER. 
SAME  V.  YOUNG.     . 
(Sapreme  Court  of  Georgia.    May  11,  1911.) 

(Byttalmt  by  the  Court,) 

WoBK  AND  Labob  (i§  4,  20*)— Venub  (§  22*)— 
Limitation  op  Actions  (|  21*)— E)videnob 
(§  83*)  —  Pbksumftions  —  Acts  of  Public 
Officebs— Sebvicbs  Rbndebbd  Undeb  Com- 
pulsion—Joindeb  OF  Pabtdss  Defendant— 
Pabties. 

The  defendants  in  error  brougrht  separate 
suitB  against  the  same  defendants,  in  Cobb  su- 
perior court,  making  in  their  respective  petitions 
substantially  the  following  allegations:  Two  of 
the  defendants  resided  in  Cobb  county  and  the 
other  defendant  in  Fulton  county.  The  defend- 
ants, and  each  of  them,  through  agents,  guards, 
and  bosses  named,  and  others  "whose  names 
petitioner  cannot  remember,"  took  charge  of 
and  chained  the  plaintiff  and  caused  him  to  do 
work  in  grading  for  a  railroad  for  a  specified  time 
in  1906  and  1907.  The  defendants  were  jointly 
interested  in  the  services  rendered  by  the  plain- 
tiff, "and  are  jointly  responsible  to  plaintiff  for 
the  valne  of  said  services,  so  rendered  and  here 
sued  for;  the  said  defendants  having  jointly 
received  the  benefits  of  said  services  and  having 
converted  the  same  into  cash.  His  labor  was 
worth  a  stated  sum,  and  he  waives  the  tort  and 
sues  for  the  value  of  the  services  rendered.  A 
verdict  was  rendered  in  each  of  the  cases  in  fa- 
vor of  the  plaintiff  against  all  of  the  defendants^ 
who  complain  that  the  court  erred  in  overrul- 
inp:  their  demurrers  and  in  refusing  them  a  new 
trial.  The  two  cases,  being  practically  identi- 
cal, are  considered  and  decided  together.  It  is 
held: 

(1)  If  A.  wrongfully  compels  B.  to  render  him 
valuable  services,  B.  can  maintain  against  A* 
an  action  of  assumpsit  to  recover  their  valne ;  a 
promise  to  pay  on  the  part  of  A.  beinc  implied 
m  law.  1  Addison  on  Contracts,  |  30  et  seq.; 
3  Addison  on  Contracts,  j|  1399;  2  Street  on 
Foundation  of  Le^l  Liability,  H  208,  209,  215, 
217;  3  Street  on  Foundation  of  Legal  Liability, 
199:  Patterson  v.  Crawford,  12  Ind.  241;  Peter 
v.  Steel.  3  Yen  tea  (Pa.)  250;  Greer  v.  Orita,  63 
Ark.  247,  13  S.  W.  764 ;  Hickam  v.  Hickam,  46 
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Mo.  App.  496;  Pfttteiftoo  t.  Prior,  18  Ind.  440. 
81  AnL  Dee.  867;  Wood's  Law  of  Master  & 
Servant  (2d  Ed.)  |  63,  p.  96.  §  68»  pp.  107-109; 
2  Pai^e  on  Contracts,  |  848. 

(a)  In  the  action  B.  can  join  as  defendants  all 
who  jointly  compel  the  service  and  receive  the 
benefits  thereot  BSUott  ▼.  Bell,  87  W.  Ya.  834, 
17  S.  E.  399. 

(2)  The  superior  court  of  the  county  of  ei- 
ther of  the  persons  sued  has  jurisdiction  of  the 
suit  a^nst  all,  though  one  of  them  may  not 
reside  in  that  county. 

(3)  The  petition  alleging  that  the  services 
were  rendered  within  four  years  prior  to  the 
time  the  suit  was  instituted,  it  was  not  subject 
tK>  demurrer  on  the  ground  that  the  right  of  ac- 
tion was  barred  by  the  statute  of  limitations. 

(4)  The  petition  was  not  subject  to  any  of 
the  grounds  of  special  demurrer. 

J 5)  It  was  not  error  to  charge:  "I  give  ^ou 
s  law:  Ordinarily  when  one  renders  services 
or  transfers  property  valuable  to  another,  which 
the  latter  accepts,  a  promise  is  implied  to  pay 
the  reasonable  value  tbereof.** 

(6)  It  was  error  for  the  court  to  refuse,  upon 
the  trial  of  the  first  case  stated  above,  a  written 
request  of  counsel  for  the  defendant  to  charge 
the  jury  as  follows:  "The  presumption  of  law 
is  that  all  public  officers  or  authorities  do  their 
duty  as  prescribed  by  law;  and  in  the  absence 
of  satisfactory  proof  that  any  officer  or  county 
authority  has  violated  his  duty  or  done  an  ille- 
gal act,  that  it  will  not  be  held  that  the  officer 
has  done  any  illegal  act.** 

(7)  There  was  no  error  in  the  failure  of  the 
court  to  charge,  or  In  the  charges  given,  of  which 
complaint  is  made,  other  than  as  above  pointed 
out.  • 

CB)  The  evidence  in  each  case  shows  that'  the 
plaintiff  therein,  while  performing  the  services 
for  the  value  of  which  tne  suit  is  brought,  was 
at  work  in  a  chain  gang  under  a  sentence  for  a 
misdemeanor  imposed  oy  Cobb  superior  court. 
The  presumption  is  that  the  officers  did  their 
duty,  and  that  the  plaintiffs  were  being  worked 
in  accordance  with  law.  The  evidence  was  in- 
sufficient to  overcome  this  presumption. 

[Ed.  Note.— For  other  cases,  see  Work  and 


dence,  Gent.  Dig.  i  105:   Dec.  Dig.  i  88.*] 


Error  ftom  Superior  Court,  Cobb  County; 
K.  A.  Morris,  Judge. 

Actions  by  Thomas  Collier  and  by  Charlie 
Young  against  W.  B.  Hamby  and  others. 
Judgments  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 

D.  W.  Blair  and  Candler,  Thomson  & 
Hirsch,  for  plaintiffs  in  error.  Mozley  & 
Moss,  for  defendants  In  error. 

HOLDEN,  J.  Judgment  in  each  case  re- 
versed.   All  the  Justices  concur. 


(»  ChL  App.  9»> 
BEDRKSTBQEN  t.  CITY  OIF  ATLANTA. 

(No.  8,288.) 

(Court  of  Appeals  of  Georgia.    April  24»  1911. 
Rehearing  Denied  June  7,  1911.) 

(Bifllahus  hff  the  Court.) 

1.  Municipal  Cobpobationb  (§  641*)'-Vio- 
ULTioN  OF  OBDnfANOBS  —  Triad— OoHDUcr 
OF  Tbial— Misconduct  of  Judge. 

On  a  trial  before  the  recorder  of  a  police 
court,  the  recorder,  after  a  lengthy  cross-exam- 
ination of  a  witness,  remarked  to  the  attorney 
for  the  accused,  in  effect,  that  it  seemed  to  him 
that  he  had  "pumped  the  witness  dry,"  and  that,, 
as  he  had  a  heavy  docket,  he  wished  the  at- 
torney would  expedite  the  examination,  and 
that  the  attorney  took  up  more  time  in  the 
trial  of  cases  in  his  court  than  any  other  at- 
torney. Heldf  that  this  language  of  the  re- 
corder does  not  indicate  that  the  accused  did> 
not  have  a  fair  and  impartial  trial,  especiaily 
in  view  of  the  fact  that  the  recorder  told  the  at- 
torney, in  the  same  connection,  that  he  would' 
stay  on  the  bench  until  midnignt,  if  necessary, 
to  conclude  the  case. 

[Ed.  Note.— For  other  cases,  see  Munldpak 
Corporations,  Dec.  Dig.  i  €41.*] 

2.  Municipal  CoBPOBAnons  (|  642*)— Vio- 
lation or  Obdinancbs— Wbit  of  Ebbob^ 
Abandonicbnt  —  Failubb  to  Refbb  to 
Question  in  Aboument  ob  Bbief. 

The  constitutional  question  raised  in  the 
petition  for  certiorari,  not  being  referred  to  in 
the  argument  or  brief,  will  be  treated  as  aban- 
doned. 

[Ed.  Note.— For  other  cases,  see  Municipak 
Corporations.  Cent  Dig.  U  1412-1415;  De&. 
Dig.  {  642.*] 

8.  Municipal  Cobfobations  ({  642*)— Pbosb- 
ounoNS— Wbit  of  Ebbob— Rbvibw— Cbed- 
iBiLiTT  of  Witnesses. 

The   credibility   of   the   witnesses   was   a.. 

matter  for  the  recorder,  and  the  evidence  was 

sufficient  to  show  that  tne  accused  had  violated^. 

the  city  ordinance  as  alleged. 

[Ed.  Note.— For  .other  case&  aee  Municipal* 
Corporations,  Dec.  Dig.  |  642.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Ia.  W.  Berkstein  was  convicted  of  violating 
an  ordinance  of  the  CJlty  of  Atlanta,  and 
brings  error.    Affirmed. 

Morris  Macks,  for  plalntUf  In  error.    J.  h. . 
Mayson  and  W.  D.  Ellis,  Jr^  for  defendant 
In  error. 

HILL,  C.  J.    Judgment  aiBrmed. 
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FORHHAND  et  aL  t.  TAYLOR. 

(Supreme  Court  of  North  Carolioa.     May  81, 

1911.) 

1.  BiONSNT  Domain  (§  81*)— DsAiNa— Stat- 

T7TE8 — GONBTIT  UllONALITT. 

Kevisal  1905»  i  S995,  provides  that  when- 
erer  there  shall  be  a  canal  or  ditch,  in  the 
keej^ing  up  of  which  two  or  more  persons  shall 
be  interested  and  receive  actual  benefit  there- 
from, and  the  duties  and  proportion  of  labor 
which  each  aliall  perform  is  not  fixed  by  agree- 
ment or  by  a  mode  previously  prescribed,  any 
of  the  parties  may  have  the  same  assessed  by 
applying  to  a  justice  of  the  peace,  who,  on  no- 
tice, shall  summon  two  disinterested  freehold- 
ers, and  they,  with  the  Justice,  shall  assess  the 
damages  sustained  by  the  applicant,  and  the 
justice  shall  give  judgment  in  favor  of  toe  ap- 
plicant for  damages,  or  for  work  done  on  .the 
ditch  V  or  lands,  etc.  HMt  that  such  section 
was  constitutionaL 

USd,  Note.— For  other  cases,  see  Ekninent  Do- 
main, Cent  Dig.  {  77;   Dec  Dig.  |  31.*] 

2.  Judgment    (|    57(^  —  SSbtoppkl  —  Aotion 
Pbsmatubklt  Bbouqht. 

Where  a  former  action  for  the  same  cause 
was  dismissed,  because  it  was  prematurely 
brought,  the  Judgment  was  not  available  as  an 
estoppel  against  the  subsequent  suit 

[Ed.  Note.— For .  other  cases,  see  Judgment, 
Gent.  Dig.  U  1028-1045;   Dec.  Dig.  ^  670.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Whedbee,  Judge. 

Action  by  J.  H.  Forehand  and  another 
against  Alex  Taylor.  B*rom  the  judgment,  de- 
fendant appeals.    Affirmed: 

John  M.  Robinson,  for  appelant  Went- 
worth  W.  Pierce,  for  appellees. 

CLARK,  G.  J.  This  la  an  action  which 
was  begun  before  a  justice  of  the  peace  un- 
der Revisal  1906,  |  3995,  which  is  in  chapter 
88,  providing  for  the  establishment  of  drain- 
age districts,  and  in  subchapter  2  thereof. 
Said  section  3995  provides: 

"How  Amount  of  Contribution  for  Repair 
Ascertained. — Whenever  there  shall  be  a 
dam,  canal,  or  ditch,  in  tiie  repairing  or  keep- 
ing np  of  which  two  or  more  persons  shall  be 
interested  and  receive  actual  benefit  there- 
from, and  the  duties  and  proportion  of  labor 
which  each  one  ought  to  do  and  perform 
therefor  shall  not  be  fixed  by  agreement,  or 
by  the  mode  already  in  this  chapter  provided 
for  assessing  and  apportioning  such  labor, 
any  of  the  parties  may  have  the  same  as- 
sessed and  apportioned  by  applying  to  a  jus- 
tice of  the  peace,  who  shall  give  all  parties 
at  least  three  days'  notice,  and  shall  summon 
two  disinterested  freeholders  who,  together 
with  the  justice,  shall  meet  on  the  premises, 
and  assess  the  damages  sustained  by  the  ap- 
plicant, whereupon  the  justice  shall  enter 
judgment  in  favor  of  the  applicant  for  dam- 
ages or  for  work  done  on  such  ditch  or  lands. 
The  cost  of  this  proceeding  shall  be  in  the 
discretion  of  the  Justice.** 

In  the  summer  of  1910  the  plaintiffs  did 
certain  work  repairing  and  cleaning  out  a 


canal  which  mna  by  cefrtaln  land  of  the  de- 
fendant, who  owns  on  one  aide  of  the  cana) 
only,  and  also  runs  through  the  lands  of  oth- 
ers in  the  vicinity.  The  jury  finds  that  the 
defendant,  together  with  others,  was  inter- 
ested in  repairing  the  canal  In  question  and 
received  actual  benefit  therefrom.  The  ad- 
joining landowners  paid  their  proportional 
part  for  ^pairing  and  cleaning  out  the  canal. 
The  defendant  refused  to  pay  the  amount 
claimed  of  him,  upon  the  ground  that  he 
had  not  been  benefited  that  much.  There- 
upon, in  September,  1910,  the  plaintiffs  war- 
ranted the  defendant  before  a  justice  of  the 
peace  for  the  nonpayment  of  $82  for  his 
share  of  the  cost  of  cleaning  out  and  rei>air- 
ing  the  canal,  alleging  defendant's  liability 
both  upon  contract  and  on  a  quantum  mer- 
uit. The  magistrate  dismissed  the  action, 
doubtless  on  the  ground  that  there  had  been 
no  agreement  shown,  and  that  plaintiffs 
could  not  recover  on  quantum  meruit  because 
of  plaintiffs'  failure  to  comply  with  the  pre- 
requisite re<|uired  by  Revisal  1905,  §  8995; 
the  cost  not  having  been  assessed  by  a  jus- 
tice of  the  peace  and  two  freeholders.  Sub- 
sequently, in  November,  1910,  the  plaintiffs 
complied  with  the  requirements  of  said  sec- 
tion 3996  by  applying  to  a  justice  of  the 
peace,  who,  after  summoning  two  disinterest- 
ed freeholders,  and  the  defendant  being  pres- 
ent, viewed  the  canal  and  decided  that  Che 
plaintiff  was  entitled  to  $82  for  damages 
which  they  assessed.  The  defendant  appeal- 
ed to  the  superior  court.  In  that  court  the 
jury  found  that  the  defendant  was  interest- 
ed in  the  repair  of  the  canal,  and  was  indebt- 
ed to  the  plaintiffs  for  $82  for  his  propor- 
tional part  of  the  cost.  The  defendant  ap- 
pealed to  this  court,  and  makes  two  assign- 
ments of  error. 

[1]  1.  For  the  refusal  of  the  court  to  non- 
suit, on  the  ground  that  Revisal  1905,  §  3995, 
is  unconstitutional.  He  cites  no  authorities 
to  support  his  position.  The  drainage  act 
has  been  held  constitutional  in  several  cas- 
es. Staton  V.  Staton,  148  N.  C.  490,  62  S. 
E).  596;  Adams  v.  Joyner.  147  N.  C.  77,  60 
S.  B.  725;  Norfleet  v.  Cromwell,  70  N.  C. 
634,  16  Am.  Rep.  787;    Sanderlin  v.  Luken, 

152  N.  C.  738,  68  S.  B.  225 ;  White  v.  Lane, 

153  N.  a  14,  68  S.  B.  895. 

[2]  2.  The  second  exception  Is  that  the 
plaintiff  was  estopped  by  the  judgment  in 
the  former  action.  But  it  appears  from  the 
facts  stated  that  at  the  time  of  the  former 
action  the  plaintiff  had  not  taken  the  steps 
required  by  Revisal  1905,  8  3996,  to  entitle 
him  to  recover  under  the  drainage  act  It 
was  only  thereafter  in  November  that  he  ap- 
plied to  the  justice  and  had  two  disinterest- 
ed freeholders  appointed,  who,  after  giving 
him  notice,  met  on  the  premises  and  with  the 
justice  assessed  the  damages.  When  the 
former  action  before  the  justice  was  brought, 
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the  plaintiff  was  therefore  not  entitled  to  re- 
cover. His  action  was  premature,  and  the 
justice  properly  dismissed  it  There  is, 
therefore,  no  estoppel.  Tyler  v.  Capeheart, 
125  N.  G.  64,  34  S.  E.  108,  and  cases  citing 
the  same  In  the  Annotated  Edition. 

It  is  not  distinctly  stated,  aB  It  should  be, 
that  this  canal  had  been  laid  out  and  dug 
under  the  drainage  act;  but  both  briefs 
treat  it  as  such,  and  the  whole  proceeding  is 
taken  under  Rerlsal  1905,  S  3995,  concerning 
the  apportionment  of  repairs  of  a  canal  of 
that  kind. 

No  error. 

(156  N.  C.  266) 

JOYNER  &  LONG  t.  SCOTTISH  FIRE  INS. 

CO. 

(Supreme  Court  of  North  Carolina.     May  17, 

1911.) 

1.  INSUBANCB  (I  229^)  —  Policy  —  Cancelx^- 
TiON — Notice. 

PlaintififSj  haviug  noticed  a  mistake  io  a 
fire  policy  written  by  the  V.  Company,  notified 
its  agent  to  make  the  correction.  The  a^ent 
wrote  plaintiffs  that  he  had  been  directed  to 
cancel  the  policy  by  the  V.  Company,  and  iu- 
dosed  a  policy  of  the  same  tenor  and  amount 
in  defendant  company.  The  letter  with  policy 
inclosed  was  mailed  on  Saturday,  and  was  re- 
ceived by  plaintiffs  on  Monday  morning  follow- 
ing ;  but  late  Saturday  night  the  property  was 
destroyed  by  fire.'  The  policy  in  the  V.  Com- 
pany proviaed  that  it  could  not  be  canceled 
without  fiye  days  notice  to  insured.  Held^  that 
defendant's  policy  had  not  taken  effect  at  the 
time  of  the  nre,  and  that  plaintiff  could  not  re- 
cover thereon. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Dec.  Dig.  I  229.^] 

2.  JtTDOMENT  (8  570*)— Conclusiveness— Dis- 
MiBSAii— Effect. 

In  a  suit  on  a  fire  policj;  the  granting  of 
a  nonsuit  did  not  prevent  defendant's  joinder, 
as  party  defendant  in  a  subsequent  action,  with 
another  insurer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  102S-1045 ;  Dec.  Dig.  |  570.*] 

Appeal  ftom  Superior  Court,  Mecklenburg 
County;  Biggs,  Judge. 

Action  by  Josmer  &  Long  against  the  Scot- 
tish Fire  Insurance  Company.  From  a  judg- 
ment of  nonsuit,  plaintiffs  appeal.    Afiirmed. 

The  plaintiff,  Joyner,  held  a  policy  of  in- 
surance on  his  store  and  goods  in  the  Atlan- 
tic Fire  Insurance  Company.  W.  A.  Stone, 
agent  for  the  Virginia  State  Insurance  Com- 
pany, asked  him  to  take,  instead,  a  policy  in 
that  company,  which  he  agreed  to  do,  telling 
said  agent  to  make  out  the  policy  exactly 
like  the  other,  merely  changing  the  name  to 
Long  &  Joyner,  as  he  had  sold  a  half  Inter- 
est In  the  business  to  Long.  By  mistake 
Stone  sent  the  policy  made  out,  as  before, 
in  the  name  of  Josmer  alone.  This  policy 
took  ^ect  September  22,  1908.  On  discov- 
ery of  said  mistake,  Joyner  notified  Stone  to 
make  the  correction.  On  October  24th  Stone, 
who  was  also  agent  for  the  Scottish  Fire 


Insurance  Company,  mailed  a  letter  to  Joy- 
ner, telling  him  that  he  was  directed  by  the 
Virginia  State  Insurance  Company  to  can- 
cel the  policy,  as  they  did  not  wish  to  carry 
insurance  upon  country  property,  and  inclos- 
ing a  policy  of  the  same  tenor  and  amount 
in  the  Scottish  Fire  Insurance  Company. 
This  letter,  with  policy  Inclosed,  was  put  In 
the  mail,  addressed  to  Joyner,  on  Saturday, 
October  24,  1908,  and  was  received  by  him 
on  Monday  morning  following.  In  the  Inter- 
val, late  Saturday  night,  the  property  was 
destroyed  by  fire.  The  policy  of  the  Virginia 
State  Company  contained  a  provision  that  it 
could  not  be  canceled  without  giving  a  no- 
tice of  five  days  to  the  insured. 

L.  T.  Hartsell  and  J.  F.  Newell,  for  ap- 
pellants. O.  W.  Tlllett,  Jr.,  and  J.  F.  Flow- 
ers, for  appellee. 

PER  CURIAM.  [1]  The  juagment  of  non- 
suit is  afiSrmed.  An  examination  of  the  rec- 
ord Indicates  that  the  Virginia  State  Insur- 
ance Company  is  liable  to  the  plalntlffis ;  but 
we  refrain  from  expressing  an  opinion  in  re- 
gard thereto  until  it  has  the  opportunity  of 
being  heard. 

It  is  clear  that  the  plalntlffis  cannot  re- 
cover on  both  policies,  but  equally  clear, 
upon  the  evidence  before  us,  that  one  of  the 
Insurance  companies  should  be  required  to 
pay. 

[2]  The  judgment  of  nonsuit  wUl  not  pre- 
vent the  joinder  of  the  defendant  in  this  ac- 
tion with  the  Virginia  State  Insurance  Com- 
pany in  a  new  action,  as  was  done  In  Lee 
V.  Insurance  Co.,  70  S.  B.  819,  at  this  term. 

AfiSrmed. 


(156  N.  C.  330) 
GAZZAM  T.  GERMAN  UNION  FIRB  INS. 

CO. 

(Supreme  Court  of  North  Carolina.     May  26, 

1911.) 

1.  Insurance  (8  90*)— Fibb  Insttbancs  Con- 
tracts—CJonstruction. 

A  standard  fire  policy,  containing  the  pro- 
vision, approved  by  statute,  that  in  the  matter 
relating  to  the  insurance  no  person,  unless  duly 
authorised  in  writing,  shall  be  deemed  th^  acenc 
of  insurer,  does  not  impose  on  insured  the  duty 
of  showing  that  the  aeent  issuing  the  policy  had 
written  authority  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  90.*] 


2.  Insurance    (f   372*)  — Fibs  Inbubancb  — 
Stipulations— Waivbb. 

Stipulations  in  a  fire  policy  as  to  the  con- 
ditions on  which  it  shall  have  its  inception  and 
become  operative  as  a  contract  may  be  waived. 

[Ed.   Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  §  941 ;   Dec  Dig.  |  872.*] 

3.  Insurance   (|   146*)  — Fxbs  Inbubancb  — 
CJontr  acts— Construction  . 

The  rule  that  doubtful  terms  in  a  fire  policy 
must  be  construed  favorably  to  insured  applies 
to  the  construction  of  a  standard  fire  policy. 

[E}d.   Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  §§  292-298 ;  Dec  Dig.  I  146.*] 
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4.  Insubance  (§  90*)— Pi:RK  Insubancb— OoN- 
TE  ACTS— Construction  . 

A  stipulation  in  a  fire  policy  that,  "in  mat- 
ters relating  to  this  policy  no  person  unless  duly 
authorized  in  writing  shall  be  deemed  thie  agent 
or*  insurer,  relates  to  matters  connected  with 
the  insurance  after  the  policy  has  become  a  valid 
contract. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  90.*] 

5.  Insurance  (§  137*)  —  Fibb  Insurance  — 
CONTRACTS — Consideration. 

A  lire  Insurance  company  became  insolvent, 
and  its  general  agent  contracted  with  another 
insurance  company,  whereby  .the  latter  company 
agreed  to  insure  the  outstanding  risks  of  the 
insolvent  company.  A  holder  of  a  policy  issued 
by  the  insolvent  company  surrendered  the  policy 
and  his  right  to  the  return  premium  thereon 
in  consideration  of  receiving  a  policy  of  the  lat- 
ter company,  which  under  the  contract  gained 
new  business  by  reinsuring  risks  of  the  insolvent 
companv.  Held,  that  the  new  policy  was  sup- 
ported by  a  valid  consideration. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  f  f  231-245 ;  Dec.  Dig.  1 137.*] 

6.  Insubance  (|   137*)  —  Fibe  .  Insurance  — 
Payment  of  PREMnnis. 

An  insured  cannot  pay  the  premium  on  a 
fire  policy  by  satisfying  a  private  debt  due  him 
by  the  agent  of  insurer. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Cent,  Dig.  §1  231-245 ;  Dec  Dig.  f  137.*] 

7.  Insurance  (§   137*)  — FutB  Insurance  — 
Payuent  of  Premiums. 

A  fire  insurance  company  became  insolvent, 
and  its  general  agent  contracted  with  another 
insurance  company  through  its  agent,  whereby 
the  latter  company  agreed  to  reinsure  the  out- 
standing risks  of  the  insolvent  company.  A  hold- 
er of  a  policy  issued  by  the  insolvent  company 
surrendered  the  policy  and  his  right  to  the  re- 
turn premium  thereon  in  consideration  of  re- 
ceiving a  new  policy  issued  by  the  latter  com- 
pany. Without  knowledge  of  the  policy  holder. 
It  was  agreed  between  tne  agents  that  the  re- 
turn premium  should  be  applied  to  an  indebted- 
ness existing  between  them.  Neither  of  the 
agents  was  the  agent  of  insured.  Held,  that  an 
action  on  the  new  policy  could  not  be  defeated 
on  the  ground  that  the  premium  therefor  had 
not  been  received  by  the  latter  company. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  |§  231-245 ;  Dec.  Dig.  |  137.*] 

8.  Evidence   ({   244*)   —  Declarations   of 
Agents— Admissibility. 

A  declaration  of  an  agent  of  a  corporation, 
consisting  of  a  narrative  of  a  past  occurrence, 
is  incompetent  against  the  corporation;  but  a 
declaration  made  within  the  scope  of  his  agency 
and  while  engaged  in  the  very  business  about 
which  the  declaration  is  made  is  competent. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  {§  916-936;   Dec.  Dig.  8  244.*] 

9.  Evidence   (§  244*)  —  Declarations   of 
Agents— Admissibility. 

A  letter,  signed  in  the  name  of  an  insur- 
ance company  and  its  |)resident  and  secretary, 
addressed  to  an  agent  issuing  policies  for  the 
company,  which  recites  that  F.  &  Co.  had  re- 
signed as  general  agents  of  the  company,  and 
directs  the  agent  to  report  directly  to  the  com- 
pany, sent  while  the  agent  was  regularly  report* 
ing  to  F.  &  Co.  in  due  course  of  business,  and  a 
prior  letter  by  F.  &  Co.,  received  by  the  agent 
while  reporting  to  them,  to  the  effect  that  an  in- 
dividual had  been  appointed  general  agent  for  a 
state,  and  directing  the  agent  to  report  to  him, 
etc,  are  admissible  against  the  company  as  dec- 
larations made  by  agents  within  the  scope  of 


their  agency  while  engaged  in  the  business  about 
which  the  declarations  are  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  916-936 ;   Dec.  Dig.  {  244.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Allen,  Judge. 

Action  by  Joseph  M.  Qazzam  against  the 
German  Union  Fire  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  $2,500  on  a 
policy  of  fire  Insurance. 

The  defendant  denied  that  it  issued  the 
policy,  or  that  it  was  issued  by  its  authority. 
Prior  to  November  22,  1908,  the  plaintiff  held 
a  fire  insurance  policy,  issued  by  the  Olilo 
German  Fire  Company,  for  $2,500  on  the 
property  described  in  the  policy  in  controver- 
sy in  this  action,  and  on  said  day  said  com- 
pany became  insolvent,  and  a  receiver  was  ap- 
pointed to  take  charge  of  its  assets  and  busi- 
ness. M.  W.  Nash  was  the  general  agent,  and 
the  firm  of  Alston,  Bawls  &  Co.,  the  lo- 
cal agent  of  said  company. 

The  plaintiff  contends  that  the  firm  of 
W.  E.  Fowler  &  Co.  was  the  general  agent  of 
the  defendant  company ;  that,  after  the  fail- 
ure of  the  Ohio  German  Company,  the  said 
Nash,  as  its  general  agent,  entered  into  a^ 
agreement  with  the  defendant,  through  Fowl- 
er &  Co.,  by  which  he  (said  Nash)  was  ap- 
pointed the  general  agent  of  the  defendant  in 
this  state;  that  it  was  a  part  of  this  agree- 
ment that  the  defendant  would  reinsure  the 
outstanding  risks  of  the  Ohio  German  Compa- 
ny; that  thereafter  the  defendant,  through 
said  Nash,  issued  the  policy  declared  on. 

The  defendant  denies  that  Fowler  &  Co.  or 
Nash  had  authority  to  issue  the  policy,  and 
contends  that  under  the  provision  in  the 
policy  that,  *'in  the  matter  relating  to  this  in- 
surance no  person,  unless  duly  authorized  in 
writing,  shall  be  deemed  the  agent  of  this 
company,**  authority  to  represent  the  defend- 
ant cannot  be  shown  by  parol,  and,  as  no 
written  authority  has  been  produced,  that  the 
policy  is  void ;  that  the  evidence  of  the  plain- 
tiff fails  to  show  any  consideration  to  sustain 
the  policy;  that  evidence  admitted  to  prove 
agency  was  incompetent;  and  that  on  the 
whole  evidence  Judgment  of  nonsuit  should 
have  been  entered. 

The  policy  of  the  defendant  was  delivered 
by  Nash  to  Alston,  Bawls  &  Co.,  who  sent  it 
to  the  plaintiff,  and  he  surrendered  his  policy 
in  the  Ohio  German  Company  and  his  right  to 
the  return  premium  thereon,  the  amount  of 
which  is  not  stated. 

Nash  was  indebted  to  Alston,  Rawls  &  Co., 
and  it  was  agreed  between  them,  without  the 
knowledge  of  the  plaintiff  that  the  return 
premium  should  be  applied  to  this  indebted- 
ness. The  following  agreement  was  made  by 
the  parties  on  the  trial:  "First.  It  is  admit- 
ted by  the  plaintiff  that  the  defendant,  the 
German  Union  Fire  Insurance  Company,  did 
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''While  many  of  the  unfair  featnres  of  the 
earlier  policies  have  been  eliminated  from 
the  modern  standard  policy,  the  courts  still 
apply  to  this  instrument  the  same  rule  of 
construction  as  the  considerations  just  men- 
tioned led  them  to  apply  to  the  old  forms. 
Any  doubtful  terms  are  always  construed  in 
favor  of  the  insured.  It  has  been  contended 
that  inasmuch  as  the  law  compels  the  use  of 
the  standard  policy,  and  will  not  allow  any 
variance  from  it,  excepting  in  certain  limit- 
ed particulars,  the  insurer  cannot  be  regard- 
ed as  selecting  the  terms  of  the  contract, 
and  subjected  to  an  unfavorable  rule  of  con- 
struction on  that  account.  This  contention, 
however,  has  been  held  to  be  without  merit, 
for  the  terms  of  these  statutory  policies 
were  chosen  with  reference  to  the  construc- 
tion given  by  the  precedent  cases  to  similar 
terms  in  other  policies,  and  therefore  ought 
to  be  regarded  as  being  used  in  the  sense  of 
their  previous  construction.  It  is  also  ap« 
parent  from  an  examination  of  the  instru- 
m^its  themselves,  as  well  as  the  history  of 
their  adoption,  that  their  terms  were  really 
chosen  by  the  underwriters  with  particular 
reference  to  their  own  interests." 

Again  he  says,  on  page  493,  with  reference 
to  the  clause  on  which  the  defendant  relies: 
"It  may  be  stated  here,  however,  that  the 
condition  in  the  standard  policy  stipulating 
that  *no  person  shall  be  the  agent  of  the  in- 
surer unless  authorized  in  writing,'  has  no 
contractual  significance  whatever.  It  does 
amount  to  notice  to  the  insured,  and,  as 
such,  is  binding  on  him,  if  true;    otherwise 

not" 

The  decisions  of  our  court,  in  so  far  as 
the  questions  have  been  considered,  are  in 
accord  with  these  views. 

In  Floars  v.  Insurance  CJo.,  144  N.  O.  235, 
56  S.  B.  916,  it  was  held:  "That  the  enact- 
ment of  a  statute  wh^ch  establishes  a  stana- 
ard  form,  for  a  policy,  the  statute  being  only 
affirmative  in  its  terms,  will  not  invalidate 
an  oral  contract"  And  in  Black  v.  Insur- 
ance Co.,  148  N.  a  170,  61  S.  E.  672,  21  U  R. 
A.  (N.  S.)  578,  the  provisions  considered  did 
not  affect  the  validity  of  the  contract  in  ite 
inception. 

[4]  If,  however,  it  should  be  held  that  the 
stipulation  is  contractual,  the  language  used 
will  reasonably  lead  to  the  conclusion  that 
it  relates  to  matters  connected  with  the  in- 
surance after  the  policy  has  become  a  valid 
contract 

It  does  not  say,  "in  matters  relating  to 
thts  poUcy,  no  person,  unless  duly  author- 
ized in  writing,  shall  be  deemed  the  agent  of 
this  company,"  but  does  say  that  "in  mat- 
ters relating  to  this  insurance.'* 

There  Is  no  "insurance"  until  a  valid  con- 
tract in  one  form  or  another  has  been  enter- 
ed into.  We  therefore  conclude  that  the 
part  of  the  policy  quoted  is  not  contractual, 
and  that  it  does  not  relate  to  the  acts  of  the 
agent  in  issuing  the  policy.  [6]  Nor  do  we 
agree  with  the  contention  of  the  defendant 


that  there  is  no  cx>n8lderation  to  support  the 
contract. 

The  surrender  of  the  policy  in  the  Ohio 
German  Insurance  Company,  and  the  re- 
linquishment of  the  right  to  the  return  pre- 
mium thereon  by  the  plaintiff,  furnished  a 
consideration,  and  in  addition,  while  the  de- 
fendant may  not  have  received  the  full  pre- 
mium on  this  policy,  it  gained  new  business 
by  its  contract  of  reinsurance  of  the  risks 
of  the  old  company. 

Tbe  defendant  while  admitting  the  force 
of  this  view,  says  it  has  no  application  to 
the  facts  appearing  on  the  record.  It  says 
that  the  plaintiff  admits  that  the  defendant 
never  received  any  consideration  for  the  pre- 
mium ;  that  the  firm  of  Alston,  Rawls  &  Co. 
was  the  agent  of  the  plaintiff;  and  that 
the  evidence  of  the  plaintiff  shows  that  the 
policy  was  issued  by  virtue  of  an  agreement 
between  Nash  and  the  agent  of  the  plaintiff 
that  the  return  premium  should  be  used  ta 
liquidate  an  indebtedness  existing  between 
Nash  and  the  agent,  and  it  relies  on  Folt)  v. 
Insurance  Co.,  133  N.  C.  180,  45  S.  E.  547. 

[6]  The  authority  is  decisive  of  the  prop- 
osition that  the  insured  cannot  pay  the  pre- 
mium on  the  policy  by  satisfying  a'private" 
debt  due  him  by  the  agent  of  the  company, 
and  might  be  controlling  if  it  appeared  that 
the  firm  of  Alston,  Rawls  &  -Co.  was  the 
agent  of  the  plaintiff;  but  this  is  not  our 
interpretation  of  the  evidence,  and  there  is 
nothing  in  the  record  to  show  that  the  plain- 
tiff knew  anything  of  the  transaction. 

[7]  It  is  true  that  a  witness  of  the  plain- 
tiff spoke  of  the  firm  as  the  insurance  agents- 
of  the  plaintiff;  but,  when  this  statement 
is  considered  in  connection  with  the  other 
evidence,  it  means  that  the  firm  of  Alston, 
Rawls  &  Oo.  was  a  local  insurance  agency,, 
with  whom  the  plaintiff  insured.  It  is  not 
unusual  to  hear  the  inquiry,  "Who  is  your 
insurance  agent?"  meaning  "With  whom  do 
you  insure?" 

The  record  discloses  that  Nash  was  the 
general  agent  of  the  Ohio  German  Insurance 
Company  and  the  firm  of  Alston,  Rawls  & 
Co.,  its  local  agent ;  that,  after  the  failure  of 
this  company,  Nash  attempted  to  make  a 
contract  with  the  defendant  through  Fowler 
&  Co.,  to  reinsure  its  risks;  that  Nash  as- 
sured said  firm  he  would  take  care  of  the- 
policies  of  the  old  company,  and  gave  hinv 
the  policy  in  suit  to  be  sent  to  the  plaintiff, 
which  was  done,  and  the  plaintiff  then  re- 
turned the  policy  he  had  held  in  the  Ohio 
German  Company,  and  released  his  right  to 
the  return  premium  thereon. 

The  exceptions  to  evidence  and  to  the  re- 
fusal to  give  the  special  instructions  re- 
quested, and  to  parts  of  the  charge,  were- 
entered  principally  to  preserve  the  exception 
as  to  the  competency  of  parol  evidence  to 
prove  the  authority  of  the  agent  and  this 
question  has  already  been  considered;  but 
the  defendant  also  Insists  that  the  two  let- 
ters  were  Incompetent   because  they   were 
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declarations  of  an  agent,  and  that  the  evi- 
dence as  to  the  location  of  the  office  of  Fow- 
ler &  Co.  was  immaterial  and  prejudicial. 

[8]  The  competency  of  the  declarations 
of  an  agent  of  a  corporation  rests  upon  the 
same  principle  as  the  declarations  of  an 
agent  of  an  indiyidual.  If  they  are  nar- 
rative of  a  past  occurrence,  as  in  Smith  v. 
Railroad,  68  N.  O.  107,  and  in  Rumhough  v. 
Improvement  Co.,  112  N.  O.  752,  17  S.  B. 
536,  34  Am.  St  Rep.  528,  they  are  incom- 
petent ;  hut,  if  made  within  the  scope  of  the 
agency  and  while  engaged  in  the  very  busi- 
ness about  which  the  .declaration  Is  made, 
they  are  competent.  McGomb  v.  Railroad, 
70  N.  C.  180;  Southerland  v.  Railroad,  106 
N.  a  105,  11  S.  B.  189;  Darlington  ▼.  Tel. 
Oo..  127  N.  O.  450.  37  S.  D.  479. 

[i]  The  letters  come  within  the  last  class. 
The  evidence  as  to  the  location  of  the  office 
was  a  slight  circumstance  on  the  question  of 
agency,  and  standing  alone  would  be  enti- 
tled to  little  consideration;  i)ut  we  think  It 
was  not  error  to  admit  It 

There  was  evidence  fit  to  te  considered  by 
the  Jury,  on  the  issues  submitted  to  them, 
and  the  motion  for  nonsuit  was  properly  re- 
fused. We  have  considered  all  the  excep- 
tions appearing  on  the  record  and  find  no  er- 
ror. 

No  error, 

(156  N.  C.  362) 

FORD  V.  PIGEON  RIVER  LUl^dBBR  CO. 

(Supreme  Court  of  North  Carolina.     May  31, 

1911.) 

Reicoval  of  Causes  (§  17*)— Consbwt— Bx- 

CSPnONS  TO  Ordebs. 

Where  a  defendant  takes  no  exceptions  to 
an  order  extending  the  time  within  which  to  file 
the  complaint  and  answer,  it  becomes  a  consent 
order,  and  a  voluntary  submission  by  defendant 
to  the  jurisdiction  of  the  court,  and  a  waiver 
of  a  right  to  remove  the  cause  to  the  United 
States  court. 

[Ed.  Note.— -For  Other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  |  10 ;   Dec  Dig.  |  17.*] 

Appeal  from  Superior  Court,  Haywood 
County;    Cline,  Judge. 

Action  by  Arthur  Pord,  administrator, 
against  the  Pigeon  River  Lumber  Company. 
From  an  order  denying  a  petition  for  re- 
moval from  the  superior  court  to  the  Cir- 
cuit Court  of  the  United  States,  defendant 
appeals.     Affirmed. 

Moore  &  Rollins,  for  appellant.  S.  Brown 
Shepherd  and  G.  W.  Ferguson,  for  appellee. 

BROWN,  J.  The  summons  was  returnable 
to  September  term,  1910,  at  whidi  term  an 
order  was  made  in  this  cause  as  follows: 
''Plaintiff  allowed  40  days  to  file  complaint 
Defendant  has  40  days  to  file  answer."  The 
defendant  did  not  except  to  this  order,  and 
did  not  move  to  dismiss  the  action  for  fail- 
ure to  file  complaint,  as  it  had  a  right  to  do. 


It  may  be,  as  contended  by  defendant,  that 
a  petition  for  removal  need  not  be  present- 
ed until  the  complaint  is  filed  and  the  record 
then  discloses  a  removable  controversy  as 
to  the  sum  demanded,  but  under  our  de- 
cisions the  defendant  has  waived  his  right 
to  remove  and  submitted  Itself  to  the  Ju- 
risdiction of  the  court  by  not  excepting  to 
the  order  we  have  quoted.  By  failing  to  ex- 
cept to  it,  the  defendant  is  taken  to  have 
consented  to  it.  Lewis  v.  Steamboat  Co., 
131  N.  C.  653,  42  S.  £.  969;  Bryson  v.  Rail- 
road, 141  N.  C.  594,  54  S.  B.  434;  Garrett 
V.  Bear,  144  N.  C.  26,  56  S.  B.  479. 

Where  an  order  of  reference  is  made  In 
a  cause,  and  it  is  not  excited  to  and  the 
exception  noted  on  the  record,  it  is  taken 
to  be  a  reference  by  consent,  upon  the  prin- 
ciple that  ''silence  speaks  consent,"  and  a 
jury  trial  is  thereby  waived.  Driller  Co. 
V.  Worth,  117  N.  C.  515,  23  S.  B.  427.  Upon 
same  principle,  when  the  defendant  takes  no 
exception  to  the  order  extending  the  time 
within  which  to  file  complaint  and  answer, 
the  order  is  a  consent  order,  and  a  volun- 
tary submission  by  defendant  to  the  juris- 
diction of  the  court,  and  a  waiver  of  a  right 
to  remove. 

Affirmed* 


(155  N.  C.  8T2) 

HENRY  et  al.  v.  HILMARD  et  aL 

(Supreme  Court  of  North  Carolina.     May  31, 

1911.) 

1.  FliATTDS,   Statute  of  (§  152*)— Pleading 
Statute  as  Defense— Necessity. 

A  vendee  under  a  parol  contract  in  regard 
to  land,  after  payment  of  the  purchase  price,  can 
comi>el  the  execution  of  a  deed  to  him,  where 
the  statute  of  frauds  is  not  pleaded,  or  the  con- 
tract denied,  and  there  is  no  objection  to  the 
evidence. 

[Ed.  Note.— For  other  eases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  fS  363-366;  Dec.  Dig.  1 152.*) 

2.  Frauds,   Statute  of  (§  152^)— Pleading 
Statute  of  Defense— Necessity. 

In  an  action  to.  compel  a  conveyance  of  land 
under  a  parol  contract,  after  payment  of  the 
purchase  price,  the  party  to  be  charged  may 
simply  deny  the  contract,  or  deny  it  and  set  up 
a  different  contract,  and  avail  himself  of  the 
statute  of  frauds  without  pleading  it  by  object- 
ing to  the  evidence,  or  he  may  admit  the  con- 
tract and  plead  the  statute;  and  in  either  case 
the  contract  cannot  be  enforced. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f §  363-366 ;  l>ec  Dig.  §  152.*] 

Appeal  from  Superior  Court,  Haywood 
County;  Cline,  Judge. 

Action  by  W.  L.  Henry  and  others  against 
W.  L.  Hilliard  and  others.  From  a  judgment 
overruling  exceptions  to  the  report  of  a  ref- 
eree, and  holding  that  the  defendant  String- 
field  was  not  entitled  to  a  conveyance  of 
land,  defendant  Strlngfleld  appeals.  Reversed. 

This  is  an  action  instituted  a  number  of 
years  ago  by  certain  of  the  heirs  of  James 
R.  Love,  deceased,  against  W.  L.  Hilliard, 
the  then  sole  surviving  executor  of  the  last 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Bep'r  ladeKss 
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will  and  teetament  of  said  liore,  by  which 
will  certain  lands  of  the  said  Love»  of  which 
the  land  in  question  is  a  part,  were  devised 
to  his  executors  to  be  sold  and  the  proceeds 
divided  among  his  heirs  at  law.  Some  time 
after  the  instiention  of  the  action,  HlUiard 
died,  whereupon  all  the  heirs  at  law  of  the 
said  Love  were  made  parties,  and  R.  D.  Gil- 
mer was  appointed  by  the  court  trustee,  with 
all  the  power  and  authority  of  an  executor 
under  the  will.  During  his  executorship,  W^ 
li.  Billiard  employed  the  appellant  W.  W. 
Stringfield  as  a  surveyor  for  the  purpose  of 
locating  and  surveying  the  lands  belonging 
to  the  estate,  and  agreed  with  the  said 
Stringfield  that  he,  the  said  HiUiard,  would 
sell  and  convey  to  him  the  two  tracts  of  land 
mentioned  in  the  petition  of  Stringfield  at 
the  price  of  $11.25  per  acre,  tiie  purchase 
price  to  be  paid  by  Stringfield  by  services  as 
surveyor.  The  land  referred  to  in  this  agree- 
ment was  Immediately  surveyed,  and  String- 
field  entered  into  possession,  and  has  been 
in  pi,sses8ion  thereof  for  20  years.  After 
the  death  of  Hilllard,  Gilmer,  trustee,  rec- 
ognized the  claim  of  Stringfield,  and  con- 
tinued to  employ  him  as  surveyor.  At  Fall 
term,  1907,  of  the  superior  court  for  Hay- 
wood county,  Mrs.  M.  E.  Hilllard,  one  of  the 
heirs  at  law  of  James  R.  Love,  deceased,  mov- 
ed in  the  cause  to  require  R.  D.  Gilmer,  trus- 
tee, to  ac^count;  and  at  the  same  time  ap- 
pellant W.  W.  Stringfield  filed  his  petition, 
set  out  in  the  record,  alleging  his  contract 
with  Hilllard  for  the  land  in  question,  and 
that  the  purchase  money  had  been'  paid  in 
full,  and  praying  that  the  court  direct  the 
trustee  to  execute  to  him  a  deed  for  the  land. 
To  this  petition  no  answer  was  filed  by  any 
of  the  parties,  and  the  whole  matter,  includ- 
ing the  Stringfield  claim,  was  referred  by 
consent.  It  was  admitted  that  the  said  Bil- 
liard had  authority  to  make  said  contract 
with  said  Stringfield,  a^d  that  the  whole  of 
the  purchase  price  for  the  land  had  been 
paid.  The  original  and  supplemental  report 
of  the  referee  and  the  exceptions  thereto  are 
as  follows:  "The  report  of  the  undersigned 
referee  would  respectfully  show  that  pursuant 
to  the  order  of  reference  made  at  Fall  term, 

1907,  of  this  court,  a  copy  of  which  is  hereto 
attached,  I  designated  the  23d  day  of  May, 

1908,  at  1  o'clock  p.  m.,  as  the  time  when 
the  hearing  the  matters  referred  to  me  would 
begin  at  the  courthouse  at  Waynesville,  N. 
C,  and  gave  notice  by  mail  to  the  parties 
as  I  was  advised  and  as  shown  by  the  first 
page  of  the  evidence.  The  various  hearings 
were  had  and  the  adjournments  taken  as 
therein  noted." 

Claim  of  W.  W.  Stringfield:  •'The  referee 
finds  as  a  fact:  a)  That  W.  W.  Stringfield 
began  to  act  as  agent  for  Dr.  Billiard,  for- 
mer trustee,  in  1893  or  1894,  and  continued 
after  the  appointment  of  R.  D.  Gilmer  as 
trustee  In  1891.  That  he  also  acted  as  sur- 
veyor whenever  needed,  and  performed  va- 
rious services  in  and  about  the  Love  lands  in 


both  of  said  eapacftlM.  (2)  That  during  the 
lifetime  of  W.  L.  Billiard,  former  trustee,  the 
said  Stringfield  made  a  verbal  contract  for 
the  purchase  of  the  two  lots  of  land  known 
as  exceptions  Nos.  70  and  71,  in  the  deed 
from  R.  D.  Gilmer,  trustee,  to  S.  A.  Jones, 
of  the  boundaries  therein  given,  and  that  the 
contract  of  purchase  was  never  reduced  to 
writing.  That  the  heirs  at  law  and  the  trus^ 
tee  have  recognized  the  said  Stringfield's 
claim  to  the  said  parcels  of  land,  and  that 
he  has  been  in  possession  of  the  same  for  at 
least  20  years,  and  that  the  same  were  ex- 
cepted from  the  deed  to  S.  A.  Jones  by  rea- 
son of  and  because  of  the  said  Stringrfield's 
claim  thereto.  That  on  the  26th  day  of  Au- 
gust, 1908,  counsel  for  Mrs.  M.  E}.  Billiard 
sent  to  the  referee  a  paper  writing,  whidi 
is  marked  'Exhibit  No.  203,'  in  which  it  was 
stated  as  follows:  'Mrs.  Billiard  will  not 
oppose  a  report  to  the  effect  that  String- 
firid  is  the  owner  of  the  land  excepted  in  the 
Jones  deed  as  sold  to  Stringfield — ^rather  she 
will  consent  to  such  a  decree.'  And  on  the 
same  day  R.  G.  A.  Love  and  Maggie  L.  Mar- 
shall, by  her  attorney  in  fact,  handed  to 
the  referee  a  paper  writing  in  the  following 
words  and  figures:  'We  hereby  give  our  con- 
sult for  MaJ.  W.  W.  Stringfield  to  be  al- 
lowed his  amount  in  full  as  filed  with  yon 
and  find  as  a  fact  W.  W.  Stringfield  is  ian- 
titled  to  the  deed  for  70  and  71  exceptions  in 
the  deed  from  R.  D.  Gilmer,  trustee,  to  S.  A* 
Jones  for  lands  in  Jaqkson  county.'  This  Is 
also  marked  'Exhibit  No.  203.*  And  I  con- 
cluded as  a  matter  of  law  that  W.  W.  String- 
field  is  not  entitled  to  a  deed  for  the  excep- 
tions Nos.  70  and  71  In  the  Jones  deed,  the 
contract  of  purchase  thereof  not  having  been 
in  writing  and  the  former  trustee  with  whom 
said  contract  is  claimed  to  have  been  made 
being  dead;  but  in  good  conscience  and  eq- 
uity the  said  Stringfield  is  entitled  to  a  Judg- 
ment for  $1,160.93,  to  be  paid  out  of  the 
funds  now  on  hand.  Tour  referee  herewith 
sends  all  the  evidence  taken  by  and  before 
him  and  the  papers  filed  with  him,  and  re- 
spectfully reports  to  the  court  that  his  actual 
expenses  have  been  paid  except  the  sum  of 
$7  for  the  past  two  trips  he  made  to  Waynes- 
ville, and  that  $100  has  been  paid  to  him  as 
a  part  of  his  allowance.  Signed  in  triplicate. 
Filed  Oct  4th,  IplO.'* 

Supplemental  Report:  "The  referee  desire» 
to  submit  the  following  supplemental  report 
as  to  claim  of  W.  W.  Strln^eld  to  that  h^ e- 
tofore  filed  by  him  in  the  case,  deeming  it 
advisable  to  do  so,  because  additional  fticts> 
may  be  necessary,  and  that  in'  bis  conclu- 
sions of  law  he  finds  that  an  error  has  been 
made  as  follows:  Add  to  findings  of  fact  No. 
2  the  words,  'and  fully  paid  for  the  same- 
at  the  dates  shown  in  Exhibit  No.  2,  tn  tbe- 
amounts  herein  given.'  I  desire  to  strike  out 
the  conclusions  of  law  submitted  and  suIk 
stitute  in  lieu  thereof  the  following:  I  con- 
clude as  a  matter  of  law  that  said  W.  W* 
Stringfield  is  not  entitled  to  a  deed  for  tb« 
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exceptions  Nob.  70  and  71,  the  contract  of 
purchase  therefor  not  being  in  writing,  and 
the  former  trustee,  with  whom  said  contract 
is  alleged  to  have  been  made,  being  dead, 
but  that  in  good  conscience  and  equity  he 
must  be  paid  the  sums  shown  to  have  been 
paid  by  him  for  said  exceptions,  with  interest 
from  the  date  on  which  they  were  paid,  un- 
less by  agreement  the  heirs  convey  said  ex- 
ceptions to  himi  That  said  W.  W.  Stringfield 
is  entitled  to  a  Judgment  for  $1,150.93,  bal- 
ance of  account  This  the  4th  day  of  Octo- 
ber, 1910.     Piled  Oct  4.  1910." 

Exceptions  of  W.  W.  Stringfield  to  the  re- 
port and  the  supplemental  report  of  referee: 
"TThat  whereas  the  said  referee  found  as  a 
fact  that  there  was  a  verbal  contract  made 
betwe»i  W.  L.  Hilliard,  one  of  the  executors 
and  trustees  of  the  said  Love  estate,  who  had 
power  to  make  ^  said  contract  with  W.  W. 
Stringfield,  whereby  W.  L.  Hilliard,  former 
trustee,  sold  to  said  W.  W.  Stringfield  the 
said  known  as  exceptions  Nos.  70  and  71  in 
the  deed  from  It  D:  Gilmer,  trustee,  to  S.  A. 
Jones,  and  whereas  the  said  referee  found  as 
a  fact  that  the  said  land  was  fully  paid  for 
by  the  said  W.  W.  Stringfield,  who  has  been 
In  possession  for  more  than  twenty  years, 
and  whereas  the  said  referee  in  his  said  re- 
ports found  as  a  fact  that  the  heirs  at  law 
and  those  who  are  interested  therein  recog- 
nized the  right  and  claim  of  the  said  String- 
field  to  have  a  deed  to  said  land,  and  filed 
no  plea  of  objection  to  his  said  claim  and 
petition  for  title  deed  to  said  land  in  the 
hearing  of  this  cause  or  at  any  other  time, 
all  which  facts  the  said  petitioner,  W.  W. 
Stringfield,  admits  to  be  true.  That  the  said 
referee  in  his  said  reports  erred  in  his  con- 
dusions  of  law  upon  the  above  found  facts, 
whereby  he  concluded  as  a  matter  of  law 
that  the  said  Stringfield  was  not  entitled  to 
a  deed  for  said  land  because  it  was  a  verbal 
contract  made  with  W.  L.  Hilliard,  former 
tmatee,  who  is  dead.  The  said  referee  should 
have  found  as  a  conclusion  of  law  that  the 
said  W.  W.  Stringfield  was  entitled  to  a  deed 
to  the  said  exceptions  Nos.  70  and  71  in  the 
deed  from  R.  D.  Gilmer,  trustee,  to  said  S.  A. 
Jones.  Wherefore,  the  said  W.  W.  Stringfield 
prasrs  the  court  to  correct  and  modify  said 
report  and  to  issue  a  decree  appointing  a 
conmiissioner  to  execute  a  deed  to  the  said 
Stringfield  for  the  said  land.  W.  J.  Hannah, 
Attorney  for  said  W.  W.  Stringfield." 

A  Judgment  was  rendered  overruling  the 
exceptions  to  the  report,  and  holding  that 
the  said  Stringfield  was  not  entitled  to  a 
conveyance  of  the  land,  but  that  he  could  re- 
cover the  purchase  money  paid  by  him,  from 
which  Judgment  this  appeal  is  taken. 

No  pleading  was  filed  relying  on  the  stat* 
nte  of  frauds,  or  denying  the  contract,  and 
no  objection  to  evidence  was  entered  except 
by  Mrs.  Hilliard,  and  this  has  been  with- 
dravm. 

Adams  h  Adams,  for  appellant  W.  T. 
Crawford,  for  appellees. 


ALIiEN»  J.  (after  stating  the  facts  as 
above).  [1]  A  single  question  Is  presented  by 
this  appeal,  and  that  is.  Can  the  vendee,  un- 
der a  parol  contract,  in  regard  to  land,  after 
the  payment  of  the  purchase  price,  compel 
the  execution  of  a  deed  to  him,  when  the  stat- 
ute of  frauds  is  not  pleaded,  the  contract  is 
not  denied,  and  there  Is  no  objection  to  the 
evidence?  The  authorities  seem  to  be  uni- 
form that  the  vendee  is  entitled  to  a  convey- 
ance under  such  circumstances.  In  20  Cyc. 
p.  812,  note  4,  the  decisions  of  the  highest 
courts  of  16  states  are  cited  in  support  of 
the  text  that  "if  he  [the  vendor]  admits  the 
making  of  the  contract  and  fails  to  claim  the 
benefit  of  the  statute  or  to  demur,  he  will  be 
taken  to  have  waived  it."  Browne  on  Stat 
Frauds,  §  135,  says:  ''As  the  statute  of 
frauds  affects  only  the  remedy  upon  the  con- 
tract giving  the  party  sought  to  be  charged 
upon  it  a  defense  to  an  action  for  that  pur- 
pose, if  the  requirements  of  the  statute  be 
not  fulfilled,  it  is  obvious  that  he  may  waive 
such  protection,  or  rather  that  except  as  he 
undertakes  to  avail  himself  of  such  protee- 
tion,  the  contract  is  perfectly  good  against 
him."  Also  Story,  Eq.  PI.  §  763:  <lt  seems 
now  understood  that  this  plea  extends  to  the 
discovery  of  the  parol  agreement  as  well  as 
to  the  performance  of  it  although  it  has  been 
said  that  the  defendant  is  compellable  by 
answer,  or  by  plea,  to  admit  or  to  deny  the 
parol  agreement  stated  in  the  bill.  But  this 
seems  utterly  nugatory,  for  it  is  now  well 
settled  that  if  the  defendant  should  by  his 
answer  admit  the  parol  agreement  and  should 
insist  upon  the  benefit  of  the  statute,  he  will 
be  fully  entitled  to  it  notwithstanding  such 
admission.  But  if  he  admits  the  parol  agree- 
ment, without  insisting  on  the  statute,  the 
court  will  decree  a  specific  performance,  up- 
on the  ground  that  the  defendant  has  thereby 
renounced  the  benefit  of  the  statute.'*  The 
decisions  of  this  court  •announce  the  same 
doctrine. 

In  Loughran  v.  Giles,  110  N.  C.  426,  14  S. 
E.  966,  the  court  says:  ^he  statute  of  frauds 
(said  Justice  Rufiln  in  McCracken  v.  McGrack- 
en,  88  N.  G.  276)  was  intended  to  'close  the 
door  upon  temptations  to  commit  perjury 
and  the  assertion  of  feigned  titles  to  proper- 
ty.' The  evil  intended  to  be  guarded  against 
in  the  enactment  of  the  statute  was  the  at- 
tempt to  enforce  pretended  verbal  agreements 
by  resorting  to  perjury,  and  though  it  became 
necessary  in  attaining  this  end  to  put  it  in  the 
power  of  a  party  to  avoid,  at  his.  election,  his 
own  verbal  promise  to  convey  land,  the  stat- 
ute was  not  construed  as  a  declaration  that 
all  such  contracts  not  in  writing  and  signed 
by  the  party  to  be  charged  were  to  be  treated 
ipso  facto  as  null  and  void.  WUkie  v. 
Womble,  90  N.  C.  254 ;  Green  v.  Railroad,  77 
N.  C.  95 ;  Davis  v.  Inscoe,  84  N.  C.  396.  'A 
verbal  contract  for  the  sale  of  land,  tene- 
ments, or  hereditaments,  or  any  interest  in  or 
concerning  them  (said  the  court  in  Thigpen 
T.  Stkton,  104  N.  a  40^  10  6.  Bw  89),  Is  good 
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between  the  parties  to  it  and  will  be  en- r     Action   by   the    Stacey   Cheese   Company 


forced  if  they  agree  upon  its  terms,  and  the 
party  to  be  charged  does  not  plead  the  stat- 
ute.' •'  The  cases  of  Syme  t.  Smith,  92  N.  O. 
338,  Thigpen  v.  Staton,  104  N.  C.  40,  10  S.  B. 
89,  and  Hall  v.  Lewis,  118  N.  C.  510,  24  S.  B. 
209,  are  to  the  same  effect  The  rule  does 
not,  however,  apply  except  when  there  is  no 
denial  of  the  contract  and  the  statute  is  not 
pleaded. 

[2]  The  party  to  be  charged  may  simply 
deny  the  contract  alleged  or  deny  it  and  set 
up  a  different  contract,  and  avail  himself  of 
the  statute,  without  pleading  it  by  objecting 
to  the  evidence,  or  he  may  admit  the  contract 
and  plead  the  statute,  and  in  either  case  the 
contract  cannot  be  enforced.  Browning  v. 
Berry,  107  N.  C.  235,  12  S.  E.  195,  10  I/.  R. 
A.  726;  Jordan  v.  Furnace  Co.,  126  N.  C.  147, 
35  S.  E.  247,  78  Am.  St  Rep.  644 ;  Winders 
V.  Hill,  144  N.  C.  617,  57  S.  E.  456. 

We  are  of  the  opinion  there  was  error  In 
the  ruling  of  the  court  on  the  record  as  It 
is  presented  to  us,  and  that  the  appellant 
is  entitled  to  a  conveyance  as  prayed  for. 

Reversed. 


(165  N.  C.  894) 

STACEY  CHEESE  CO.  v.  PIPKIN. 

(Supreme  Court  of  North  Carolina.     May  31, 

1911.) 

1.  Justices  op  the  Peace  (S  141*)— AppEAii— 
JUBiSDiCTiON— Determination. 

The  jurisdiction  of  the  superior  court  on 
appeals  from  a  justice  of  the  peace  is  entirely 
derivative,  so  that,  if  the  justice  had  no  juris- 
diction in  an  action  as  it  was  before  him,  the 
superior  court  can  derive  none  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Ont  Dig.  §  472;  Dec.  Dig.  %  141.*] 

2.  Justices  of  the  Peace  ($  45*)-nJuBiSDic- 
Tio  N— Counterclaim— Amo  UNT . 

Where   one   sued   before   a   justice   of   the 

Seace  has  a  valid  counterclaim  against  plaintiffs 
emand,  it  may  be  pleaded,  and,  if  establlithed 
to  an  amount  equal  to  or  more  than  plaintiff's 
claim,  may  avail  to'  defeat  plaintiff's  action, 
though  the  counterclaim  is  in  excess  of  the  jus- 
tice's  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Ont  Dig.  8  174;   Dec.  Dig.  {  45.*] 

3.  Justices  or  the  Peace  (§  44*)~PLEADiNa 
—Construction— Jurisdiction. 

Neither  a  particular  form  of  statement  nor 
a  special  pnnrer  for  relief  is  determinative  or 
controlling  of  the  jurisdiction  of  a  justice  of 
the  peace,  which  is  determined  by  the  facts  al- 
leged and  proved. 

[Ed.  Note.— For  other  cases^  see  Justices  of 
the  Peace,  Cent  Dig.  {§  157-172;  Dec  Dig.  § 
44.*] 

4.  JusncBs  OF  the  Peagb  (S  45*)— Jurisdic- 
tion—Counterclaim. 

Though  a  defendant  sued  before  a  justice 
of  the  peace  pleads  t^a  a  counterclaim  a  cause  of 
action  against  plaintiff  for  an  amount  greater 
thBn  the  justice's  jurisdiction,  he  may  not  re- 
cover an  affirmative  judgment  for  the  excess. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i§  173-175;    Dec.  Dig.  8 

45.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; O.  H.  Allen,  Judge. 


against  R.  B.  Pipkin.  From  a  judgment  dis- 
missing defendant's  counterclaim  for  lack  of 
jurisdiction,  on  appeal  from  a  Justice  of  the 
peace,  defendant  appeals.    Reversed. 

The  action  was  Instituted  by  plaintiff  to 
recover  $190  due  by  contract  Defendant 
denied  the  indebtedness,  and  set  up  a  coun- 
terclaim for  breach  of  contract  of  warranty 
on  other  sales  of  cheese.  On  the  hearing 
before  the  justice,  there  was  judgment  in 
defendant's  favor  for  an  excess  of  $3S.3d. 
Plaintiff  having  appealed  on  trial  in  su- 
perior court,  four  issues  were  submitted  as 
follows:  ''First  In  what  amount.  If  any,  is 
the  defendant  indebted  to  the  plaintiff? 
Second.  In  what  amount,  if  any,  is  the  plain- 
tiff Stacey  Cheese  Company  indebted  to  the 
defendant?  Third.  What  amount,  if  any,  is 
the  plaintiff  entitled  to  recover?  Fourth. 
What  amount,  if  any,  is  the  defendant  en- 
titled to  recover?"  And  it  was  agreed  by 
parties  that  the  court  -should  answer  the 
third  and  fourth  issues  according  to  the 
findings  of  the  jury  in  the  first  and  second. 
The  jury  rendered  verdict  as  to  defendant's 
indebtedness  to  plaintiff.  Answer  first  issue 
$199  and  second  issue  as  to  plaintiff's  in- 
debtedness to  defendant  $210.  On  the  ver- 
dict defendant  moved  for  judgment  that 
plaintiff  take  nothing  by  his  suit,  and  de- 
fendant recover  his  costs.  The  court  being 
of  opinion  that  as  the  counterclaim  of  de- 
fendant was  in  excess  of  the  justice's  ju- 
risdiction, and  that  defendant  had  at  no 
time  remitted  the  excess  or  offered  to  do  so 
until  after  verdict,  the  court  in  accord- 
ance with  the  agreement  answered  the  thircl 
issue  $109,  and  fourth  issue  nothing,  and 
entered  judgment  in  favor  of  plaintiff  for 
said  amount  of  $199  and  costs  and  dismiss- 
ed defendant's  counterclaim  for  lack  of  Ju- 
risdiction, etc.  Defendant  excepted  and  ap- 
pealed, assigning  for  error  that  the  court 
refused  to  sign  the  judgment  as  tendered  by 
him;  second,  to  the  judgment  as  entered. 

Aycock  &  Winston  and  W.  T.  Dortch,  for 
appellant    M.  T.  Dickinson,  for  appellee. 

HOK£X  J*  (after  stating  the  facts  as 
above).  There  Is  apparent  conflict  of  author- 
ity with  us  on  the  question  presented,  and 
at  least  two  or  more  decisions  of  this  conrt 
would  seem  to  be  in  direct  support  of  his 
honor's  ruling.  Raisin  v.  Thomas,  88  N.  C» 
148;  Meneely  v.  Craven,  86  N.  O.  364.  [1] 
The  cause  having  originated  in  the  court  of 
a  justice  of  the  peace,  questions  of  juris- 
diction must  be  considered  and  determined 
in  reference  to  that  fact,  and  numerous  and 
repeated  cases  with  us  are  to  the  effect 
*'that  the  jurisdiction  of  the  superior  court 
on  appeals  from  a  justice  of  the  peace  is 
entirely  derivative,  and,  if  the  justice  had 
no  jurisdiction  in  an  action  as  it  was  be- 
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fore  bim,  the  superior  court  can  derive  none 
by  amendment  (IJames  v.  McOlamroch,  92 
N.  C  362) — a  principle  fully  approved  by  the 
present  Chief  Justice  delivering  the  opin- 
ion of  the  court  in  Robeson  v.  Hodges,  105 
N.  G.  49, 11  S.  E.  263,  and  reaffirmed  and  ap- 
plied at  the  present  term  in  Wilson  v.  In- 
surance Co.,  71  S.  E.  79. 

[Zl  Considering  the  present  case  in  that 
aspect,  however,  we  are  of  opinion  that  it 
is  a  fair  and  correct  deduction  from  the 
better  considered  decisions  of  our  court,  and 
is  in  accord  with  the  better  reason  and  the 
enlightened  policy  and  expressed  purposes  of 
our  present  Code,  that,  whenever  one  is  sued 
in  a  court  of  Justice  of  the  peace  and  has 
a  valid  counterclaim  against  plaintifTs  de- 
mandi  though  the  same  may  be  in  excess  of 
the  Justice's  jurisdiction,  it  may  be  pleaded, 
and,  if  established  to  an  amount  equal  to 
or  greater  than  plaintifTs  claim,  it  may 
avail  to  defeat  the  action.  On  a  counter- 
claim resting  in  contract  no  recovery  for  im 
excess  can  be  had  in  favor  of  defendant  ex- 
cept on  demands  for  $200  or  less,  or  unless 
the  excess  over  $200  has  been  remitted  in 
the  Justice's  court  and  in  apt  time  (IJames 
V.  McOlamroch,  supra);  but  whether  set  up 
strictly  as  a  counterclaim  or  not,  where  it 
exists  and  has  been  pleaded  and  established, 
it  should  avail  as  a  defense  and  defeat  re- 
covery by  plaintifiT,  where  the  amount  is 
sufficient  for  the  purpose.'  This  position  is 
not  in  violation  of  our  Constitution,  limit- 
ing the  Jurisdiction  of  Justices  of  the  peace 
in  actions  ex  contractu  to  cases  involving 
$200  or  less.  Though  a  larger  counterclaim 
may  be  presented,  the  question  determined 
la  limited  to  $200  or  less,  to  wit,  the  amount 
required  to  defeat  the  plaintiff's  claim,  and 
is  no  more  forbidden  by  the  Constitution 
than  in  cases  where  the  excess  of  a  larger 
counterclaim  is  remitted  to  $200,  or  an  equi- 
table defense  has  been  entertained  In  bar  of 
plaintifTs*  demand.  Under  our  former  sys- 
tem and  in  actions  at  law,  this  principle 
of  balancing  one  claim  against  another  was 
much  more  restricted  than  at  present  and 
was  included  in  the  general  term,  "set-off," 
confined  usually  to  actions  of  debt  or  in- 
debitatus assumpsit  for  a  moneyed  demand 
and  of  a  liquidated  nature.  It  was  so 
held  with  us  (Lindsay  v.  King,  23  N.  O.  401), 
but  under  the  present  system,  by  which  ac- 
tions at  law  and  suits  In  equity  are  institut- 
ed and  determined  in  one  and  the  same 
court,  and  as  far  as  permissible  in  one  and 
the  same  action,  the  doctrine  has  been  in- 
cluded and  very  much  extended  under  the 
general  term  "counterclaim."  In  Smith  v. 
French,  141  N.  C.  6^  53  S.  B.  437,  the  court 
said:  "Our  statute  on  couuterclaim  is  very 
broad  in  its  scope  and  terms,  is  designed  to 
eoabie  parties  litigant  to  settle  well-nigh 
any  and  every  phase  of  a  given  controversy 
In  one  and  the  same  action,  and  should  be 
liberally  construed  by  the  court  in  further- 
ance of  this  most  desirable  and  beneficial 
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purpose."  And,  after  quoting  our  statu- 
tory provisions  on  the  subject,  said  further: 
"Subject  to  the  limitations  expressed  in  this 
statute,  a  counterclaim  includes  well-nigh 
every  kind  of  cross-demand  existing  in  fa- 
vor of  defendant  against  the  plaintiff  In 
the  same  right,  whether  said  demand  be  of 
a  legal  or  an  equitable  nature.  It  is  said 
to  be  broader  in  meaning  than  set-off,  re- 
coupment, or  cross-action,  and  includes  them 
all,  and  secures  to  defendant  the  full  relief 
which  a  separate  action  at  law,  or  a  bill  in 
chancery,  or  a  cross-bill  would  have  secured 
to  him  on  the  same  state  of  facts."  Sev- 
eral of  the  earlier  New  Tork  decisions  show- 
ed a  disposition  to  establish  some  of  the 
common-law  restrictions  on  the  relief  avail- 
able under  their  statutory  counterclaim,  and 
confine  this  user  of  one  claim  against  an- 
other to  the  old  technical  doctrine  of  set-off,, 
and  Mr.  Green,  in  his  work  on  Code  Plead- 
ing and  Practice,  comments  on  the  doctrine 
of  these  cases  as  follows:  "Now  if  the  term 
'counterclaim'  includes  set-off  and  recoup- 
ment, and,  in  fact,  nearly  all  counterclaims 
are  either  set-offs  or  recoupments,  how  is 
it,  and  why  is  it,  that  a  set-off  may  be  in- 
terposed as  a  defense,  and  that  a  counter- 
claim cannot?  Or  why  should  the  same  state 
of  facts  be  a  good  defense  when  called  a 
'set-off  and  liable  to  demurrer  when  called 
a  'counterclaim'?  There  seems  to  be  lit- 
erally no  sense  at  all  in  the  distinction  here 
made  between  a  'counterclaim'  and  a  'set- 
off*; and  such  hair  splitting  is  even  worse 
than  that  under  the  old  system  in  regard  to 
the  distinctions  between  the  actions  of  tres- 
pass and  case."  And  further  the  author 
says:  "Indeed,  it  makes  no  difference  what 
name  a  party  may  give  to  his  pleading  un- 
der the  code  system,  if  the  facts  constitute 
a  good  cause  of  action  or  ground  of  de- 
fense." In  the  line  of  these  comments  and 
in  direct  support  of  the  disposition  we  make 
of  the  present  appeal  are  the  well-consider- 
ed decisions  in  our  own  court  of  Hurst, 
Miller  &  Co.  v.  Everett  &  Everett,  91  N.  C. 
399,  and  McClenahan  v.  Cotten,  83  N.  C. 
333.  In  Hurst  v.  Everett  plaintiff  sued  be- 
fore a  Justice  of  the  peace  in  five  separate 
actions  on  five  separate  promissory  notes, 
aggregating  $800.  These  actions  were  con- 
solidated in  the  superior  court,  but  this  in 
no  way  affects  the  bearing  of  the  decision 
on  the  point  presented.  Defendant  claimed 
damages  for  breach  of  warranty  in  failing 
to  supply  goods  of  the  quality  contracted 
for  to  the  amount  of  $400;  the  sale  and  war- 
ranty attaching  to  one  entire  transaction, 
to  wit,  a  single  sale.  It  was  objected  that, 
as  this  was  for  breach  of  warranty  in  an 
indivisible  transaction,  the  claim  was  not 
available  as  a  set-off  to  plaintiff's  actions  in 
the  court  of  a  Justice  of  the  peace.  The 
lower  court  sustained  plaintiff's  objection, 
and  on  appeal  this  court,  in  reversing  tiie 
Judgment,  after  referring  to  the  effect  of* 
our  statute  extending  the  doctrine  of  set- 
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off  to  all  matters  embraced  witbln  onr  stat- 
atory  counterclaim,  said  further  on  the  ques- 
tion chiefly  inyolYed:  ''This  view  of  the 
case,  founded  upon  the  statutes,  the  authori- 
ties, and  the  'reason  of  the  thing,'  leads  us 
to  the  conclusion  that  when  the  defendants 
were  sued,  no  matter  whether  for  goods  sold 
and  delivered  or  upon  one  of  the  notes  given 
in  payment  therefor,  they  had  the  right  to 
recoup  the  damages  they  had  sustained  to 
the  amount  of  the  sum  claimed  in  the  plain- 
tiCTs  omiplaint,  and  so  on  In  each  action, 
*totiee  quoties,'  until  the  amount  of  their 
damages  should  be  exhausted.  And  this  de- 
fense, having  attached  to  the  action  while 
in  the  Justice's  court,  followed  the  cases  on 
appeal;  and,  when  the  several  actions  were 
consolidated  in  the  superior  court,  the  de- 
fendants had  the  right  to  recoup  Uie  whole 
amount  of  such  damages,  as  they  might  be 
able  to  prove  they  had  sustained,  from  the 
plaintiff's  recovery."  In  McClenahan  v.  Cot- 
ten,  the  court  spoke  of  the  rights  available 
to  a  defendant  under  a  counterclaim  as  fol- 
lows: "The  question  now  arises,  How  may 
a  party  use  and  rely  on  his  cross-demand? 
The  answer  is,  he  may  plead  it  or  not  at 
his  will,  but,  if  he  elect  to  plead  it,  he  may 
do  so,  and  then,  if  it  be  equal  to  or  greater 
than  the  opposing  demand,  he  may  plead  it 
In  bar  as  formerly,  or  plead  it  as  a  defense, 
BO  called,  under  the  Code,  the  plea  or  de- 
fense having  the  operation  merely  to  defeat 
the  action,  and  not  to  admit  of  any  judg- 
ment for  an  excess,  or  he  may,  if  he  will. 
Instead  of  pleading  it  as  a  bar  merely,  set 
up  his  demand  under  the  name  and  with  the 
proper  prayer  of  a  counterclaim  as  introduc- 
ed by  the  Code,  and  then  the  defendant  will 
have  Judgment  for  the  excess.  This  con- 
struction is  within  the  words  of  the  Code, 
and  is  Just  in  itself,  for  no  reason  can  be 
given  why  A.  having  a  debt  of  $200  against 
B.,  who  has  a  debt  of  $1,000  against  him, 
should  have  Judgment  for  his  debt  with- 
out the  right  in  B.  to  defeat  the  action  by 
a  plea  of  his  larger  debt  as  a  set-off  in  bar. 
Such  a  distinction  between  set-off  set  up 
as  a  bar  and  as  a  technical  counterclaim  is 
laid  down  as  proper  to  be  taken  by  an  intel- 
ligent writer  (Bliss  on  Code  Pleading,  f 
868),  and  is  recognized  and  admitted  under 
the  Code  in  New  York.  TiUinghast  Shear- 
nan,  Prac.  158;  Burrall  v.  De  Groot,  6 
Duer  (N.  Y.)  379;  Prentiss  v.  Graves,  33 
Barb.  (N.  Y.)  621.  In  our  opinion,  therefore, 
the  Judgment,  if  not  otherwise  liable  to  ob- 
jection, was  properly  pleadable  as  a  defense, 
formerly  a  plea  in  bar,  without  any  remit- 
titur whatever,  and  that  there  was  no  error 
in  the  ruling  on  this  point  except  in  requir- 
ing the  excess  above  plaintifTs  demand  to 
be  remitted,  which  was  an  error  against 
the  defendant  of  which  the  plaintiff  cannot 
complain."  And  in  that  case  the  decision 
of  the  court  expressly  holds:  **A  defendant, 
sued  on  contract  in  a  Justice's  court,  may 
plead  as '  a  defense  an  independent  cross- 


demand  arising  ex  contractu,  the  principle  of 
which  is  beyond  the  Jurisdiction  of  a  Justice 
of  the  peace."  The  same  principle  is  ap- 
plied in  many  well-considered  decisions  of 
this  court  holding  that  an  equitable  defense 
may  be  interposed  to  defeat  a  recovery  in 
a  Justice's  court,  though  affirmative  equita- 
ble relief  in  such  court  is  not  allowed  as 
in  Garrett  v.  Love,  89  N.  C.  205;  Lut«  v. 
Thompson,  87  N.  C.  834.  In  all  the  cases 
examined,  except  the  two  heretofore  men- 
tioned, which  are  seen  to  uphold  a  contrary 
view,  as  In  EHectric  Co.  v.  Williams,  128  N. 
C.  61,  31  &  E.  288,  Derr  v.  Stubbs,  88  N.  a 
639,  etc.,  the  claimant  continued  to  insist  od 
his  right  to  recover  on  his  counterclaim  an 
amount  in  excess  of  the  Justice's  Jurisdic- 
tion, and  such  claim  was  very  properly  de- 
nied. Even  the  two  cases  referred  to — that 
is,  Baisln  V.  Thomas,  supra,  and  Meneel^ 
V.  Craven — perhaps  permit  of  that  interpre- 
tation but  to  the  extent  that  these  cases  hold 
that  a  valid  demand  by  way  of  counter- 
claim cannot  be  had  as  a  defense  to  an  ac- 
tion in  Justice's  court  because  the  entire 
amount  of  same  is  in  excess  of  such  Jurisdic- 
tion. We  are  of  opinion  that  these  cases  are 
not  well  decided.  In  the  cases  themselves 
and  in  others  which  refer  to  them,  with 
apparent  approval,  the  decisions  seem  to  lay 
much  stress  upon  the  form  of  the  statement 
that  it  was  set  forth  as  a  counterclaim,  but 
substantial  rights  should  not  to  that  extent 
be  made  a  matter  of  form. 

[S]  In  numerous  and  repeated  decisions  of 
this  court,  we  have  held  that  neither  a  par- 
ticular form  of  statement  nor  a  special  pray- 
er for  relief  should  be  allowed  as  determina- 
tive or  controlling,  but  that  rights  are  de- 
clared and  Justice  administered  on  the  fact» 
which  are  alleged  and  properly  established. 
Peanut  Co.  v.  Railroad,  71  S.  Bi  71,  present 
term;  Williams  v.  Railroad,  144  N.  C.  49^ 
505,  67  S.  B.  216^  12  L.  R.  A.  (N.  S.)  191; 
Vorhees  ▼.  Porter,  184  N.  C.  691,  47  S.  B.  81^ 
66  L.  R.  A.  736;  Bowers  v.  Railroad,  107  N. 
C.  721,  12  S.  B.  452.  Defendant  having 
pleaded  and  the  verdict  having  established  a 
counterclaim  in  his  favor  of  $210,  and  plain- 
tifTs claim  being  for  a  lesser  sum,  said  de- 
fendant is  entitled  to  have  Judgment  entered 
that  he  go  without  day  and  recover  costs. 
Unitype  Co.  v.  Ashcraft,  71  S.  B.  61  (at  the 
present  term). 

[4]  He  is  not  entitled  to  a  Judgment  for 
the  excess,  for  that  would  be  to  uphold  the 
Justice's  Jurisdiction  in  excess  of  the  con- 
stitutional provision,  but  to  the  amount  re- 
quired to  defeat  plaintiff's  demand,  to  wit, 
$199,  such  court  has  Jurisdiction,  and  may 
award  relief  by  rendering  Judgment  that 
defendant  go  without  day. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  Judgment  of  the  superior  court  must 
be  reversed,  and  it  is  so  ordered. 

Reversed. 

CLARK,    C.   J.,    concurs   that   Raisin   ▼ 
Thomas,  88  N.  0^  and  Meneely  t.  Craven. 


N.a) 


SMITH  ▼.  ELIJNGTON-GUT  TIMBER  00. 


44S 


86  N.  0.,  diould  be  overniled,  bat  flnds  no 
authority  in  the  Gonstltation  for  the  doc- 
trine of  derlvatiye  Jurisdiction.  It  has  been 
created  solely  by  judicial  construction.  The 
Jurisdiction  of  the  superior  court  is  fixed  by 
the  Constitution,  and  contains  no  limitation 
because  the  case  may  have  been  preylously 
tried  in  another  court  When  the  case  gets 
Into  the  superior  court,  its  Jurisdiction  is 
general  and  unlimited,  and  it  can  make  no 
difference  whether  the  case  was  brought  in- 
to the  superior  court  by  summons  or  by  ap- 
peal. In  either  event,  the  case  is  in  that 
court  which  has  full  Jurisdiction  to  give  an 
adequate  remedy.  I  am  therefore  of  'an 
opinion  that  Judgment  should  be  rendered 
against  the  plaintiff  and  in  f ayor  of  the  de- 
fendant for  the  excess  of  the  counterclaim 
pleaded  and  proven  over  and  above  the 
amount  of  the  claim  proven  to  be  due  the 
plaintiff  by  the  defendant 

If  on  appeal  from  the  Justice  of  the  peace 
to  the  superior  court  the  inquiry  were  con- 
fined to  the  question  whether  error  had  been 
committed  In  the  court  below,  there  would  be 
a  logical  basis  for  the  doctrine  of  "deriva- 
tive Jurisdiction."  But  on  such  appeal  the 
trial  is  de  novo^  and  it  is  proceeded  with 
precisely  as  if  it  had  been  begun  in  the  su- 
perior court  without  any  consideration  as 
to  whether  the  action  of  the  Justice  was 
erroneous  or  not  There  is  therefore  no  rea- 
son to  restrict  the  remedy  to  the  limits,  of 
the  Jurisdiction  of  the  Justice  of  the  peace. 
The  case  Is  tried  exactly  like  any  other  case 
in  the  superior  court  and  the  remedy  should 
not  be  restricted  to  that  which  might  have 
been  granted  by  a  Justice  of  the  peace. 

OK  N.  C.  889) 

SMITH   et  ox.  ▼.  BLLINGTON-OUY  TIM- 
BER CO. 

(Snpnme  Oonrt  of  North  Carolfaia.     May  81, 

1011.) 

1.  Wnxs  (I  439*)--CoRsnuenoN  — iHisN- 

TION  OF  TXSTATOB. 

In  construing  a  will,  the  Intention  of  the 
testator  must  govern,  as  ascertained  from  the 
whole  will  in  the  light  of  the  drcumstances. 

[Ed.  Note.— Fbr  other  cases,  see  Wills,  Cent 
Dig.  H  952,  955-961 ;  ^Dec.  Dig.  |  439.*! 

2.  Wiixs  (S  450*)— GoHnsnonoif— Mbahino 

OF  WOBDS- 

The  court  In  construing  a  will  must  give 
effect,  if  possible,  to  every  part  thereof  before 
one  clause  can  be  held  repugnant  to  another. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  966;   Dec  Dig.  §  460T^ 

8.  Wiujs  (8  602*)  —  CoNSTRucmon  —  Estates 
Acquired— * 'Lawful  Heirs.** 

A  devise  of  land  to  testator's  dilldren,  sub- 
ject to  the  provision  that  the  share  of  any  child 
dying  without  issue  of  his  body  shall  descend 
to  the  survivors  of  the  children,  or  the  lawful 
heirs  surviving  any  of  the  children,  elves  to 
the  children  an  estate  in  fee,  defeasible  ss  to 
each  on  his  dying  without  leaving  lawful  Issue, 
and  on  the  death  of  a  child,  without  issue  sur- 
viving, his  interest  passes  to  the  surviving  chil- 
dren or  grandchildren  surviving  any  of  the  chil- 


dren ;  the  words  'Hawfol  helis**  meaning  sorvlv* 
ing  children  and  grandchildren  of  the  devisees^ 
who  take  and  hold  as  purchasers  directly  from 
testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  $  1851-1859 ;   Dec.  Dig.  §  602.* 

For  other  definitions,  see  Words  and  PhraseSr 
vol.  6,  p.  4029;   vol.  8,  p.  7702.] 

4.  Partition  (8  95*)  — Judgment  — Conclu- 
siveness. 

Where  devisees  of  a  tract  of  land  holding 
an  estate  in  fee,  defeasible  on  each  dying  with- 
out issue  of  his  body  surviving,  with  gift  over 
to  the  surviving  devisees,  or  to  the  lawiul  heirs 
surviving  any  of  the  devisees,  instituted  parti- 
tion to  determine  their  respective  interests,  a 
judgment  awarding  a  share  to  a  devisee  did  not 
give  her  complete  title^  because,  on  her  death 
without  issue  living,  her  estate  would  pass  to  the 
surviving  devisees  or  surviving  children  of  de- 
ceased devisees,  who  would  take  as  purchasers 
under  the  will,  and  hence  would  not  be  bound 
by  the  Judgment 

[Ed.  Note.— Fy>r  other  cases,  see  Partition, 
Dec.  Dig.  8  95.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Peebles,  Judge. 

Action  by  Lonnle  Smith  and  wife  against 
the  BUlngton-Guy  Timber  Company.  From 
a  judgment  for  plalntiLfla,  defendant  appeals. 
Reversed. 

ClvU  action  heard  on  case  agreed  May, 
1911.  On  the  hearing  it  was  properly  made 
to  aK>ear  that  plaintiffs  had  contracted  in 
writing  to  sell  defendant  an  interest  in  a 
certain  tract  of  land  in  said  county,  stipu- 
lating that  a  good  title  should  be  made,  and, 
having  tendered  a  deed  for  the  property  in 
correct  form,  defendant  resisted  payment 
claiming  tliat  the  title  offered  was  defective. 
On  the  question  of  title  it  appeared  that 
Bryant  Smith,  now  deceased,  was  the  owner 
of  this  and  other  lands,  and  had  in  the 
third  item  of  his  will  devised  his  real  es- 
tate, including  this  tract,  to  six  of  his  chil- 
dren, to  wit  Penelope,  Lemuel,  Heps^,  Nan- 
cy (the  plaintiff),  Cella,  and  Bryant  The 
devise  containing  and  affected  hy  a  limita- 
tion explained  as  follows:  "And  it  is  fur- 
ther my  will  and  desire  that  if  any  of  my 
said  children  mentioned  in  this  Item  of  my 
said  will  should  die  without  leaving  lawful 
issue  of  his  or  her  body  surviving,  or  to  be 
bom  within  the  period  of  gestation  after  his 
death,  then  It  is  my  will  and  desire  that  the 
part  therein  given  and  devised  to  said  child 
shall  descend  to  and  upon  the  survivors  of 
my  said  children  mentioned  in  this  Item  of 
this  my  will,  or  upon  the  lawful  heirs  who 
may  be  surviving  any  of  my  said  children 
mentioned  in  this  item.*'  By  a  8ut)sequent 
clause  of  this  will,  another  child,  Sapronia, 
having  married  contrary  to  her  father's 
wishes,  was  given  $1  as  her  full  share  of 
the  estata  After  the  death  of  Bryant 
Smith,  the  six  children  mentioned  in  item 
3  of  the  will  instituted  proceedlngB,  and  par- 
tition of  the  land  was  duly  made  between 
these  devisees ;  that  portion  of  the  land,  the 
subject  of  this  contract  being  duly  assigned 


•For  other  cases  see  same  topie  and  section  NUMBER  In  Dec  J>lg.  4k  JkJfL  Dig.  Ke7  No.  Series  ft  Bep'r  IndezM 
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to  feme  plaintiff.  The  case  further  states 
that  one  child  had  been  bom  to  plaintiff 
which  lived  a  short  time,  and  is  now  dead. 
Upon  these  facts,  the  court,  being  of  opinion 
that  plaintiffs  could  convey  a  good  title,  en- 
tered judgment  enforcing  the  contract,  and 
defendant  excepted  and  appealed. 

Q.  V.  Cowper,  for  appellant  H.  D.  Wil- 
liams, for  appellees. 

HOKE,  J.  Under  several  recent  decisions 
of  the  court,  the  children  under  the  third 
item  of  this  will  took  an  estate  in  fee  sim- 
ple defeasible  as  to  each  on  an  uncertain 
event,  in  this  case  *'a  dying  without  leaving 
lawful  issue  of  his  or  her  body  surviving  or 
to  be  born  within  the  period  of  gestation 
after  death."  Perrett  v.  Byrd,  152  N.  O. 
220,  67  S.  E.  507;  Dawson  v.  Emmett,  151 
N.  a  543,  66  S.  E.  566;  Harrell  v.  Hagan, 
147  N.  C.  Ill,  60  S.  E.  909,  125  Am.  St.  Rep. 
539;  Sessoms  v.  Sessoms,  144  N.  G.  121,  56 
S.  E.  687;  Whitfield  v.  Garris,  134  N.  C.  24, 
45  S.  E.  904;  Smith  ▼.  Brisson,  90  N.  O. 
284.  And  we  have  held,  also,  in  these  and 
other  cases,  that  when  a  devise  is  limited 
over  on  a  contingency  of  this  kind,  unless 
a  contrary  intent  clearly  appears  in  the  will, 
the  event  by  which  each  interest  is  to  be  de- 
termined must  be  referred,  not  to  the  death 
of  the  devisor,  but  to  that  of  the  several 
holders,  respectively.  Speaking  to  this  ques- 
tion in  Harrell  v.  Hagan,  supra,  the  court 
said:  *'Under  several  of  the  more  recent 
decisions  of  the  court,  the  event  by  which 
the  Interest  of  each  is  to  be  determined  must 
be  referred,  not  to  the  death  of  the  devisor, 
but  to  that  of  the  several  takers  of  the 
estate  in  remainder,  respectively,  without 
leaving  a  lawful  heir.  Komegay  v.  Morris, 
122  N.  C.  199  [29  S.  B.  875];  Williams  v. 
Lewis,  100  N.  C.  142  [5  S.  E.  435,  6  Am.  St 
Rep.  574];  Buchanan  v.  Buchanan,  99  N.  O. 
308  [5  S.  E.  430].  And  by  reason  of  the 
terms  in  which  the  contingency  is  expressed, 
'that  if  each  or  all  of  the  girls  die  without 
leaving  a  lawful  heir,  then  the  land,'  etc., 
and  other  indications  which  could  be  refer- 
red to,  the  estate  does  not  become  absolute 
In  the  other  daughters  on  the  death  of  one 
of  them  without  leaving  such  heir,  but  the 
determinable  quality  of  each  interest  con- 
tinues to  affect  such -interest  until  the  event 
occurs'  by  which  it  is  to  be  determined  or  the 
estate  becomes  absolute.  Galloway  v.  Gar- 
ter, 100  N.  O.  112  [5  S.  E.  4];  Hilliard  v. 
Kearney,  45  N.  C.  221." 

[1-3]  Onstruing  this  will  in  reference  to 
these  authorities,  and  bearing  in  mind  the 
well-recoguized  positions  that  as  to  wills  "the 
Intent  of  the  testator,  as  ascertained  from 
the  consideration  of  the  whole  will  in  the 
light  of  the  surrounding  circumstances,  must 
govern  (Holt  v.  Holt,  114  N.  C.  241  [18  S. 
E.  967]),"  and  that  as  to  both  wills  and 
deeds  the  intent  as  embodied  in  the  entire 
instrument  must  prevail,  and  each  and  every 
part  must  be  given  effect,  if  it  can  be  done 


by  fair  and  reasonable  Intendment,  before 
one  clause  may  be  construed  as  repugnant  to 
or  irreconcilable  with  another  (Davis  v.  Fra- 
zier,  150  N.  G.  447,  64  S.  E.  200),  we  are 
of  opinion  that  the  will  conveys  to  the  chil- 
dren mentioned  in  the  third  item  an  estate 
in  fee  defeasible  on  dying  without  leaving 
lawful  issue  of  his  or  her  body  surviving 
and  in  that  event  as  to  either,  and,  when  it 
occurs,  the  interest  passes  to  the  surviving 
children  or  to  the  "lawful  heirs  who  may 
be  surviving  any  of  my  children,"  and  that 
by  these  words  the  testator  did  not  intend 
"heirs"  in  the  ordinary  or  general  meaning 
of  the  term,  but  surviving  issue,  and  in  the 
sense  of  children  and  grandchildren,  etc.,  of 
the  devisees  named,  and  that,  in  case  this 
interest  should  arise  to  them,  they  would 
take  and  hold  as  purchasers  directly  from 
the  devisor.  To  hold,  as  plaintiffs  contend, 
tbat  the  words  ''lawful  heirs  who  may  be 
surviving  any  of  my  children"  were  intend- 
ed to  and  did  include  the  heirs  general  of 
the  devisees  named  or  issue  in  the  sense  of 
"heirs  of  the  body"  which  last  under  our 
statute  are  established  as  equivalent  to  heirs 
general,  would  be  to  declare  such  devisees 
the  absolute  owners,  and  in  direct  contra- 
vention of  the  words  just  used  by  the  tes- 
tator, and  by  which  their  interest  and  own- 
ership was  made  contingent  on  either  dying 
without  issue  of  the  body  living  at  the  time 
of  his  or  her  death,  and  would  also  frus- 
trate the  purpose  expressed  in  the  item  Just 
succeeding,  by  which  the  daughter  Sapronia 
was  disinherited,  for  she  would  come  within 
the  description  and  definition  of  "lawful 
heirs  who  may  be  surviving  any  of  my  chil- 
dren" as  contended  for  by  plaintiff.  There 
are  numerous  decisions,  here  and  elsewhere, 
by  which  the  words  "heir  or  heirs  or  issue*' 
in  wills  are  construed  to  mean  children  and 
grandchildren  when  such  construction  would 
effectuate  the  manifest  purpose  of  the  tes- 
tator. Smith  V.  Proctor,  139  N.  a  314,  51 
S.  E.  889,  2  L.  R.  A.  (N.  S.)  172;  Sain  v. 
Baker,  128  N.  a  256,  38  S.  B.  858;  Patrick 
V.  Morehead,  85  N.  G.  62,  39  Am.  Rep.  684 ; 
Chimpbell  V.  Oonly,  150  N.  G.  458,  64  S.  E. 
213.  In  this  last  case  on  matter  relevant  to 
the  present  inquiry  it  was  held :  "An  estate 
to  one,  with  a  declaration  of  the  use  to  gran- 
tor's wife  and  two  named  children  in  fee, 
'and  to  the  survivors  of  them,' the  conveyance 
further  providing  that,  if  the  said  daughters 
'shall  die  leaving  issue,  then  to  the  use  of 
such  surviving  issue,  who  shall  take  the 
same  per  stirpes,  and  not  per  capita,'  does 
not  vest  the  fee  in  the  daughters  upon  the 
death  of  the  wife;  the  grantor's  intent  ap- 
pearing, both  ftom  the  usual  and  legal  sig- 
nificance of  the  language  employed,  to  cre- 
ate in  the  daughters  a  determinable  fee,  and, 
upon  the  death  of  either,  the  use  would  shift 
and  vest  in  the  'surviving  issue.'"  An  es^ 
tate  in  trust  to  the  use  of  grantor's  two 
daughters,  providing  in  the  deed  that  if  said 
daughters  "shall  die  leaving  living  issue  then 
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to  the  use  of  sncli  sanrlvlng  Issue,  who  shall 
take  the  same  per  stirpes,  and  not  per  cap- 
ita," creates  a  succession  of  survlrorshlps 
In  the  living  children  and  grandchildren  of 
the  daughters,  who  may  take  as  purchasers 
upon  the  happening  of  the  erent,  and  the 
daughters  named  cannot  convey  to  a  pur- 
chaser a  good  and  Indefeasible  title.  And 
the  decision  is  an  apt  authority  on  the  In- 
terpretafton  placed  on  the  present  devise. 

[4]  Having  held  the  estate  In  the  devisees 
to  he  a  fee  simple,  defeasible  on  certain  con- 
tingencies, by  which  the  Interest  of  one  or 
more  of  them  might  pass  to  the  children  or 
grandchildren  of  the  others  as  purchasers, 
It  follows  that  the  judgment  in  the  parti- 
tion proceedings  to  which  the  original  dev- 
isees were  all  parties  does  not  operate  to 
perfect  this  title.  True,  we  have  held  In 
Oarter  v.  White,  134  N.  C.  466,  46  S.  B. 
983,  101  Am.  St  Rep.  853,  that  ''a  judgment 
in  a  partition  proceeding  determining  the 
respective  Interests  of  the  parties  thereto 
l8  binding  on  said  parties  as  against  an  aft- 
pr-acquired  title."  But  this  position  ob- 
tains only  as  between  the  parties  and  their 
privies  in  estate,  and  does  not  prevail  as 
against  third  persons.  GlUam  v.  Edmonson, 
154  N.  a  127,  69  S.  E.  924.  Suppose  this 
present  feme  plaintlfF  should  die  without 
issue  living  at  her  death,  under  the  terms  of 
the  will  her  estate  would  pass  to  her  sur- 
viving sisters  and  her  brothers  mentioned  in 
the  third  item  of  the  will.  Suppose,  further, 
that  one  of  her  surviving  sisters  should  then 
die,  leaving  sons  and  daughters.  These  last 
would  take  and  hold,  not  under  their  mother 
who  was  a  party  to  the  proceedings,  but  as 
purchasers  under  the  will  of  their  grand- 
father. They  would  claim,  not  under  the 
partition  proceedings,  but  above  It  and  so 
would  not  te  bound  by  It 

For  the  reasons  stated,  we  are  of  opinion 
that  the  plaintiflTs  are  not  now  in  a  position 
to  oflTer  the  defendant  company  a  good  title 
to  the  property,  and  that  the  decree  en- 
forcing performance  of  the  contract  must 
be  reversed. 


(165  N.  C.  477) 

STATE  V.  MAYHBW  et  al. 

(Supreme  Court  of  North  Carolina.     May  81, 

1911.) 

DlflTTRIOT  AND  PROSECUTING  ATTORNKTS  (§  5*) 

-—Fees— Criminal  ••Prosecution." 

Bevlsal  1905,  §  2768,  allows  the  solicitor, 
for  •'every  conviction  on  an  indictment  which 
he  shall  prosecute  for  a  capital  crime,*'  $20  to 
be  taxed  against  defendant  but  where  he  is  In- 
solvent the  solicitor's  fee  shall  be  one-half  to  be 
paid  by  the  county,  ••except  that  for  convictions 
m  capital  felonies,"  forgery,  perjury  and  con- 
spiracy, he  shall  receive  full  fees.  On  trial  of 
an  indictment  for  murder  in  the  first  degree  the 
solicitor  stated  that  he  would  only  ask  for  a 
conviction  of  murder  in  the  second  degree,  which 
was  not  a  capital  crime,  and  the  conviction  was 
for   that   degree.     HeUd^   that   the   prosecution 


was  for  a  capital  crime,  "prosecution  being  the 
whole  or  any  part  of  the  procedure  which  the 
law  provides  for  bringing  offenders  to  justice," 
but  as  there  was  no  conviction  of  a  capital 
crime'  the  solicitor's  fee  could  be  only  $10  (quot- 
ing 6  Words  and  Phrases,  p.  6737). 

[EU.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  S|  18-25; 
Dec.  Dig.  f  5.*] 

Clark,  C.  J.,  and  Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  the  State  against  George  May- 
hew  and  others.  Appeal  by  the  county  com- 
missioners from  an  order  retaxing  costs  for 
fees  due  the  solicitor.    EJrror. 

This  is  an  appeal  by  the  commissioners  of 
Union  county  from  an  order  retaxing  the 
costs  or  fees  due  the  solicitor  in  above  case. 

The  following  are  the  findings  and  judg- 
ment: ••(1)  That  at  January  criminal  term 
of  Union  county  the  solicitor  sent  a  bill  of 
Indictment  before  the  grand  jury,  charging 
George  May  hew  and  two  others  with  mur- 
der In  the  first  degree,  and  that  said  Indict- 
ment was  returned  into  open  court  on  Mon- 
day, January  28th,  indorsed,  'A  true  bill.' 
(2)  That  on  the  31st  day  of  January  at  said 
term  the  solicitor  announced  that  he  would 
not  ask  for  murder  in  the  first  degree,  but 
for  murder  In  the  second  degree  or  for  man- 
slaughter, as  the  jury  might  find  the  facts 
to  be.  (3)  That  said  defendants  were  put  on 
trial  and  convicted  of  murder  in  the  second 
degree  at  said  term,  and  were  sentenced  to 
terms  of  years  in  the  penitentiary.  (4)  That 
said  defendants  are  insolvent,  and  are  unable 
to  pay  the  costs  In  the  case.  (5)  That  in 
making  out  the  bill  of  costs  In  the  case  to 
be  presented  to  the  county  commissioners  the 
clerk  taxed  a  fee  of  $10  for  each  defendant, 
and  the  bill  was  ordered  paid  by  the  commis- 
sioners of  Union  county.  (6)  That  upon  due 
notice  to  tl/e  commissioners  of  Union  county 
the  solicitor  moved  to  retax  the  bUl  of  costs, 
claiming  that  he  is  entitled  to  fee  of  $20  for 
each  defendant ;  and,  by  consent,  the  motion 
was  heard  before  the  court  at  the  February 
term  of  the  superior  court." 

Upon  the  foregoing  facts  the  court  is  of 
the  opinion  that  the  solicitor  Is  entitled  to  a 
fee  of  $20  for  each  defendant  convicted  upon 
said  indictment,  and  the  clerk  is  hereby  di- 
rected to  retax  the  bill  of  costs  in  accordance 
with  this  order. 

Adams,  Armfield  A  Adams,  for  appeilantt. 
J.  J.  Parker,  for  appellee. 

BROWN,  J.  [1]  The  fees  of  the  solicitor 
in  this  case  are  fixed  by  the  following  para- 
graphs, section  2768  of  the  Revisal  1905: 

••The  solicitor  shall,  in  addition  to  the  gen- 
eral compensation  allowed  them  by  the  state, 
receive  the  following  fees,  and  no  other, 
namely: 

•'For  every  conviction  upon  an  Indictment 
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which  they  may  prosecute  for  a  capital  crime 
twenty  dollars. 

"The  fees  In  all  the  above  cases  are  to  be 
taxed  In  the  costs  against  the  party  convict- 
ed; bnt  where  the  party  convicted  is  Insol- 
ventt  the  solicitor's  fees  shall  be  one-half,  to 
be  paid  by  the  county  In  which  the  Indict- 
ment was  found,  except  that  for  convictions 
In  capital  felonies,  forgery,  perjnry,  and  con- 
spiracy, when  they  shall  receive  full  fees." 

The  record  In  this  case  raises  only  one 
point,  viz.,  Is  the  solicitor  entitled  to  full  fee 
of  $20  for  each  defendant  or  to  only  $10 — 
half  fees?  It  Is  admitted  by  the  counsel  for 
the  appellants,  the  commissioners,  that  the 
solicitor  Is  entitled  to  $10 — ^half  fees — ^for 
each  defendant  convicted  In  this  case.  The 
prosecution,  as  commenced  by  bill  of  Indict- 
ment, was  undoubtedly  for  a  capital  crime, 
but  the  conviction  was  for  murder  In  the  sec- 
ond degree,  which  Is  not  a  capital  crime. 
It  would  therefore  seem  plain  that  under  the 
express  language  of  the  act,  the  defendants 
being  Insolvent  and  the  county  taxed  with 
the  costs,  the  solicitor  Is  entitled  to  only 
half  fees,  admitted  by  appellants  to  be  $10 
In  each  case.  There  was  no  conviction  for  a 
capital  felony,  and  therefore  the  case  Is  not 
brought  within  the  exception  contained  In 
the  statute. 

Since  the  division  of  the  crime  of  murder 
Into  two  degrees,  the  solicitor's  fees  have 
remained  unchanged.  It  requires  about  as 
much  labor  to  convict  of  murder  in  the  second 
degree  as  of  the  capital  crime,  and  a  convic- 
tion for  the  former  should  be  put  on  the 
same  basis  as  forgery,  perjury,  and  conspira- 
cy, but  that  can  be  done  only  by  the  Legisla- 
ture. 

It  Is  suggested  that  the  solicitor  never 
prosecuted  an  Indictment  for  a  capital  crime 
and  that  he  is  entitled  to  only  $4.  We  are  of 
opinion  that  he  commenced  a  prosecution  up- 
on an  Indictment  for  a  capital  crime,  and 
that  had  he  convicted  the  defendants  of  the 
capital  felony  he  would  have  been  entitied 
to  $20  for  each  defendant,  but  as  be  did  not 
so  convict  he  is  entitled  to  only  half  that 
sum.  The  prosecution  commenced  when  the 
solicitor  drew  the  Indictment  for  murder,  a 
capital  felony,  and  sent  it  to  the  grand  Jury. 
The  prosecution  for  a  capital  felony  continu- 
ed when  the  bill  was  returned  a  true  bill 
and  the  solicitor  caused  the  prisoners  to  be 
arraigned,  as  the  record  shows,  for  a  capital 
felony.  "Prosecution  is  the  whole  or  any 
part  of  the  procedure  which  the  law  provides 
for  bringing  offenders  to  Justice."  Words  & 
Phrases,  vol.  6,  p.  5737,  citing  Ex  parte  Fagg, 
38  Tex.  Cr.  R.  573,  44  S.  W.  294,  40  L.  R.  A. 
212. 

No  degrees  of  murder  were  recognized  in 
this  state  prior  to  1893,  and  all  murder  was 
punishable  with  death.  The  act  of  1893 
created  no  new  crime.  It  merely  classified 
the  different  kinds  of  murder,  leaving  it  to 
the  petit  Jury  to  say  of  what  degree  of  mur- 
der the  accused  is  guilty.    Pub.  Laws  1883, 


c.  85;  State  ▼.  Ewlng,  127  N.  C.  655,  87  S. 
E.  332;  State  v.  Banks,  143  N.  C.  856,  57 
S.  B.  174.  As  pointed  out  above,  this  court 
has  held  that  the  solicitor  must  send  a  bill 
charging  murder  In  the  first  degree,  and  the 
grand  Jury  must  so  find  It,  before  the  soUc* 
Itor  can  prosecute  the  accused  for  murder 
In  the  second  degree.  State  v.  Ewlng,  supra. 
Therefore,  when  the  solicitor  after  arraign- 
ment decided  to  ask  for  a  verdict  of  murder 
In  the  second  degree  only  upon  the  evidence, 
so  far  as  his  fees  are  concerned  he  occupied 
the  same  position  as  If  he  had  asked  for  a 
conviction  for  the  capital  felony  and  secured 
one  for  the  second  degree  only.  We  cannot 
suppose  for  a  moment  that  when  the  Legis- 
lature divided  the  crime  of  murder  Into  two 
degrees  It  intended  as  a  consequence  to  re- 
duce the  solicitor's  fees  to  $4  in  case  of  a 
conviction  for  murder  in  second  degree. 
This  would  reduce  the  fee  in  such  cases  to 
a  much  smaller  figure  than  is  allowed  in 
perjury,  forgery,  counterfeiting  and  seven 
other  offenses  of  much  less  gravity  than 
homicide,  where  the  fee  is  fixed  at  $10.  Re- 
vlsal,  S  2768. 

We  think  our  opinion  that  the  indictm^it 
and  arraignment  constituted  a  prosecutJon 
f<Mr  a  capital  felony,  although  there  was  a 
conviction  for  murder  in  second  degree,  is 
strongly  supported  by  tlie  opinion  in  Coward 
V.  Commissioners,  137  N.  G.  300,  49  S.  BL 
207,  where  Clark,  C.  J.,  says:  "The  question 
presented  is  the  liability  (300)  of  the  county 
of  Jackson  for  costs  of  staters  witnesses  in 
State  V.  Long,  who  was  indicted  in  that  coun- 
ty for  murder,  but  whose  cause  was  removed 
to  the  superior  court  of  Macon.  Attet  the 
removal  to  the  latter  a  n<>lle  prosequi  was  en- 
tered as  to  murder  in  the  first  degree,  and 
the  witnesses  were  subpoenaed  to  the  next 
term,  at  which  the  prisoner  was  tried  for 
murder  in  the  second  degree  and  convicted  of 
manslaughter.  The  witnesses  for  the  state 
were  entitled  to  their  mileage  and  fees  in 
full  so  long  as  attending  court  as  witnesses 
upon  the  capital  charge,  including  the  term 
at  which  the  nol.  pros,  was  entered."  In  that 
case  there  was  a  trial  for  murder  In  second 
degree  only  and  yet  the  witnesses  were  allow- 
ed full  fees  so  long  as  attending  court  upon 
the  capital  charge. 

We  take  the  true  intent  and  meaning  of 
the  law  Is  that  the  solicitor  shall  receive  $20 
for  a  conviction  in  a  capital  felony,  and 
where  he  Indicts  and  arraigns  the  prisoner 
for  the  capital  felony  and  the  Jury  returns 
a  verdict  of  murder  in  second  degree  or  man- 
slaughter the  solicitor  is  entitied  to  $10  only. 

Error. 

CLARK,  0.  X  (dissenting).  Revlsal  1905, 
f  2768,  provides  that  the  solicitors  shall  "re- 
ceive the  following  fees  and  no  other."  In 
the  list  Is  the  following :  "For  every  convic- 
tion upon  an  Indictment  which  they  may 
prosecute  for  a  capital  crimen  $20."  Revlsal, 
S  3245,  provides  the  form  of  indictment  for 
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murder  and  Reyisaltf  8271,  proTidee  that  the 
same  form  shall  be  used  whether  It  is  mur- 
der in  the  first  degree  or  murder  in  the  sec- 
ond degree.  In  State  v.  Ewlng,  127  N.  G. 
555,  37  S.  B.  S32,  it  was  held  that  the  grand 
jury  could  not  make  the  distinction  by  in- 
dorsement upon  the  bill,  and  In  State  v. 
Hunt,  128  N.  C  587,  38  S.  E.  474,  It  was  said 
that  when  the  case  is  reached  for  trial  the 
solicitor  determined  that  the  trial  or  prosecu- 
tion was  for  murder  in  the  second  degree 
by  then  so  stating.  The  court  held  that 
"such  action  was  equivalent  to  a  nol.  pros. 
as  to  murder  in  the  first  degree,**  and  that 
consequently  the  prisoner  was  not  entitled 
to  a  spe<:ial  venire  or  23  challenges.  This 
has  been  approved  in  State  v.  Caldwell,  129 
N.  G.  688,  40  S.  E.  85;  Coward  v.  Gom*rs, 
137  N.  C.  300,  49  S.  E.  207.  In  Coward  v. 
Com'rs,  supra,  the  court  held,  approving  the 
above  cases,  that  when  a  nol.  pros,  is  en- 
tered as  to  murder  In  the  first  degree  the 
state's  witnesses  subsequently  attending  are 
entitled  to  only  half  fees.  The  solicitor  hav- 
ing entered  a  nol.  pros,  the  prisoner,  it  was 
held,  was  not  proieouted  for  murder  in  the 
first  degree  and  was  deprived  of  all  his  chal- 
lenges but  4  and  of  the  right  to  a  special 
venire.  After  such  nol.  pros,  the  witnesses 
also  were  not  entitled  to  be  considered  wit- 
nesses In  a  capital  felony,  and  were  deprived 
of  the  pay  which  th^  would  have  otherwise 
received  as  such. 

How  then  can  it  happen  that  the  solicitor, 
notwithstanding  the  noL  pros,  entered  by  him 
shall  be  entitled  to  pay  for  prosecuting  a 
capital  felony?  As  to  the  prisoner,  it  is  held 
that  he  was  not  prosecuted  for  a  capital  fel- 
ony. As  to  the  witnesses,  it  is  held  ^at  they 
are  not  attending  a  prosecution  for  a  capital 
felony.  How  then  could  the  solicitor  be  pros- 
ecuting for  a  capital  felony  so  as  to  earn  an 
allowance  which  is  given  for  the  extra  labor 
involved  In  prosecuting  an  ofiTense  in  which 
a  special  venire  is  ordered,  and  23  challenges 
are  allowed,  and  with  the  responsibilities  in- 
cident to  a  trial  In  which  a  verdict  is  sought 
for  a  capital  offense? 

The  grand  jury  certainly  could  not  prose- 
cute. The  bill  is  a  very  ample  one  of  a  few 
lines  and  is  simply  a  blU  for  ''murder."  It 
Is  not  a  bill  specifying  either  degree  of  mur- 
der, and  whether  it  is  to  be  "prosecuted  for  a 
capital  felony"  or  not  cannot  be  determined 
till  the  prosecution  or  trial  begins,  at  which 
time  the  solicitor  In  this  case  stated  that 
the  trial  >>r  prosecution  would  be  for  "mur- 
der in  the  second  degree" — which  is  not  a 
"prosecution  for  a  capital  felony."  The  so- 
licitor prosecuted  for  murder  In  the  second 
degree  and  entered  of  record  that  he  would 
not  prosecute — i.  e.,  would  not  try  the  pris- 
oner— ^for  the  capital  felony.  He  cannot  be 
entitled  to  an  allowance  for  "prosecuting 
for  a  capital  felony"  when  he  has  done  noth- 
ing of  the  kind.  The  •'prosecution"  by  the 
solicitor  means  "the  trial,"  and  begins  only 
when  the  trial  begins.    This  is  plainly  stated 
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by  Chief  Justice  Marshall  In  Cbhen  t.  Virgin- 
la,  6  Wheat.  264,  5  I*.  Ed.  257,  who  said:  "To 
prosecute  a  suit  is,  according  to  the  common 
acceptation  of  language,  to  continue  a  demand 
which  has  been  made  by  the  Institution  of 
process  in  a  court  of  justice.*' 

.  It  may  be  that  the  Legislature  has  not  been 
as  liberal  to  the  solicitors  In  this  respect 
as  they  ought  to  be,  and  that  there  ought  to 
be  a  larger  allowance  than  $4,  for  prosecut- 
ing for  murder  in  the  second  degree,  which 
is  the  actual  service  that  the  solicitor  in  this 
case  rendered.  But  it  is  for  the  Legislature 
to  fix  the  fees  of  the  solicitor  and  if  they 
are  too  low.  It  is  for  that  body,  and  not  for 
the  courts,  to  amend  the  allowance. 

WALKER,  J.  (concurring  in  the  dissent).  I 
agree  that  there  is  error  In  the  judgment,  but 
not  for  the  reason  stated  by  the  majority. 
The  definition  in  the  opinion  of  the  court  of 
the  word  "prosecution,"  as  being  the  whole  or 
any  part  of  the  procedure  which  the  law  pro- 
vides for  bringing  offenders  to  justice,  is  stat- 
utory and  was  taken  from  a  Texas  enact- 
ment. It  does  not  conform  to  the  accepted 
definition  of  the  word,  but  was  evidently  in- 
tended, for  some  reason,  to  modify  it  The 
courts  have  generally  adopted  Chief  Justice 
Marshall's  definition,  as  given  in  the  opinion 
of  the  Chief  Justice.  The  court.  In  Buecker 
V.  Oarr,  60  N.  J.  Eq.  300,  47  Atl.  34,  says 
there  is  a  clear  distinction  between  the  pros- 
ecution of  a  proceeding  or  suit,  and  the  bring- 
ing or  initiation  of  it  The  same  court  held 
in  State  v.  McDonald,  2  N.  J.  Law,  355-360, 
that  "a  prosecution  is  not  an  action,  it  is  not  a 
suit,  for  none  of  our  books  confound  it  with 
those  two  words.  It  is  the  following  up  or 
carrying  on  of  an  action  or  suit  already  com- 
menced, until  the  remedy  be  attained."  In 
Schulte  V.  Keokuk  Coun^,  74  Iowa,  292,  87 
N.  W.  376,  a  case  involving  the  amount  of 
fee  due  a  solicitor,  the  court  adopted  the  defi- 
nitions of  the  word  given  by  Bouvler  and 
BurriU,  substantially  the  same,  as  follows: 
"A  prosecution  is  the  means  adopted  to  bring 
a  supposed  offender  to  justice  and  punish- 
ment by  due  course  of  law"  (Bouvier's  Law 
Diet) ;  or  "the  institution  and  continuance  of 
a  criminal  suit;  the  process  of  exhibiting 
formal  charges  against  an  offender  before  a 
legal  tribunal,  and  pursuing  them  to  final 
judgment  on  behalf  of  the  state  or  govern- 
ment, as  by  indictment  or  information"  (Bur- 
riirs  Law  Diet).  "To  prosecute  an  action 
or  suit  is  to  follow  up  or  to  carry  on  such 
action  or  suit"  Inh.  of  Knowlton  Township 
V.  Read,  11  N.  J.  Law,  321.  "The  require- 
ment to  'prosecute'  means  that  the  suit  or 
proceeding  shall  be  followed  up  to  the  conclu- 
sion and  is  not  complied  with  by  a  return  of 
the  suit  to  the  court  for  that  is  but  one  of 
the  series  of  acts  which  go  to  make  up  the 
prosecution  of  the  suit"  Marryott  v.  Young, 
33  N.  J.  Law,  337;  6  Words  &  Phrases,  p. 
5734.  Having  regard  to  Its  Latin  derivation, 
the  word  means  not  to  go  backward  or  aban- 
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don,  but  to  pursue  or  to  go  forward.  It  clear- 
ly involves  the  idea  of  'continuance  and  not 
suspension.  Blackstone  and  Webster  agree 
that  "to  prosecute'*  means  "to  institute  and 
carry  on  a  legal  proceeding."  All  this  is 
according  to  the  high  authority  of  Chief  Jus- 
tice Marshall.  But  our  statute  plainly  con- 
templates that  the  indictment  shall  first  be 
returned  by  the  grand  Jury  and  then  prose- 
cuted. It  so  says:  "For  any  conviction  upon 
an  indictment  which  they  may  prosecute  for 
a  capital  crime,  twenty  dollars."  As  you 
cannot  carry  on  what  is  not  commenced,  the 
indictment  may,  in  that  sense,  be  a  part  of 
the  criminal  prosecution,  but  not  by  any 
means  all  of  it,  and  the  prosecution  intended 
by  the  statute  is  that  which  follows  the  find- 
ing of  the  bill.  We  do  not  even  require  the 
aid  of  a  definition  to  guide  us  in  ascertaining 
the  meaning  of  this  provision.  It  sufficiently 
explains  Itself. 

My  strong  inclination  would  be  to  decide 
in  favor  of  the  full  allowance  of  $20,  believ- 
ing, as  I  do,  that  it  would  be  but  inadequate 
compensation  for  the  services  rendered  in 
such  cases,  but  the  language  of.  the  statute  Is 
clear  and  the  meaning  too  plain  even  for 
construction.  The  defendant  must  be  prose- 
cuted for  the  capital  felony  to  entitle  the 
solicitor  to  the  fee  of  $20.  It  seems  to  me 
that  the  expression  used,  **for  convictions 
in  capital  felonies,"  when  providing  for  half 
fees,  and  the  other,  "for  conviction  upon 
an  indictment  which  they  may  prosecute  for 
a  capital  crime,"  should  have  the  same  mean- 
ing, and  if  the  construction  of  the  majority 
is  correct,  namely,  that  the  prosecution  In- 
tended by  the  statute  is  the  commencement 
of  the  proceeding  by  the  finding  of  the  hill, 
the  solicitor  should  have  the  full  fee  of  $20, 
and  the  judgment  should,  therefore,  be  af- 
firmed; but  for  the  reasons  above  stated, 
my  opinion  is  that  the  solicitor  is  not  entitled 
to  even  the  half  of  the  fee  of  $20,  as  he  did 
not  prosecute  for  the  capital  crime.  Coward 
V.  Commissioners,  137  N.  C.  300,  49  S.  B.  207, 
sustains  our  view.  As  long  as  there  was  a 
prosecution  for  the  capital  crime,  the  fees 
were  allowed  to  the  witnesses,  as  claimed  by 
them',  but  not  so  after  the  solicitor  had  aban- 
doned the  prosecution  for  the  capital  felony 
and  had  agreed  to  prosecute  only  for  murder 
in  the  second  degree.  This  shows  clearly 
that  there  must  be  a  continuance  of  the  pros- 
ecution for  the  capital  felony  in  order  to  en- 
title the  solicitor  to  the  fee  of  $20. 


(166  N.  C.  486) 

STATE  V.  HOLLY. 

(Supreme  Court  of  North  Carolina.    May  31, 

1911.) 

1.  CanciNAL  Law  (|  485*)  — Expert  Testi- 
mony—Hypothetical Question— Basis. 
In  a  murder  trial,  it  was  error  to  permit 
an  expert  witness  to  be  asked  a  hypothetical 
question  as  to  the  cause  of  decedent's  death  bas- 
ed on  a  supposition  that  a  chemical  examination 


disclosed  strychnine  In  the  stomach,  liver,  and 
lungs,  where  the  only  examination  in  evidence 
was  that  of  the  stomach. 

[£)d.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.   Dig.  $|  1073,  1074;    Dec,  Dig.  i 

2.  Criminal  Law  (§  485*)  —  Evidence— Hy- 
pothetical Questions— basis. 

A  hypothetical  question  need  not  be  based 
upon  all  the  facts  in  evidence;  opinions  being 
properly  asked  upon  different  combinations  of 
facts  in  evidence,  but  a  question  based  on  facts 
not  in  evidence  ia  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1073,  1074;    Dec.  Dig.  I 

485.*] 

3.  Homicide  (S  ld3*)~EviDEN0K— Aooused's 
Character. 

In  a  murder  trial,  it  was  improper  to  allow 
the  state  to  asls  a  witness  to  accused's  good 
character  if  lie  had  not  heard  that  accused  had 
been  charged  with  killing  his  wife. 

[Ed.  Note.— Ii^or  other  cases,  see  Homicide, 
Dec.  Dig.  §  163.*] 

4.  Homicide  (8  163*)— Evidence— Accused's 
Good  Character. 

One  accused  of  murder  can  show  his  good 
character  as  a  circumstance  tending  to  show  im- 
probability of  his  guilt 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  163.  •] 

5.  Homicide  (S  163*)— Evidence -- Accused's 
Character— Scope  of  Inquiry. 

When  one  accused  of  murder  does  not  tes- 
tify, evidence  of  his  general  character  should 
be  confined  to  the  time  preceding  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $  310;   Dec.  Dig.  §  163.*] 

6.  Witnesses  (8  330*)  —  Criminal  Law  (i 
673*)  —  Cross-examination  —  Chabacteb 
Witnesses. 

A  character  witness  may  be  tested  by  in- 
quiry as  to  his  sources  of  information,  and  may 
be  asked  if  there  was  not  a  general  reputation 
before  the  controversv  as  to  particular  matters 
tending  to  discredit.  But,  when  this  is  done,  the 
jury  snould  be  instructed  that  such  evidence 
can  be  considered  only  as  bearing  on  the  testi- 
mony of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1106-1108;  Dec  Dig.  |  330;* 
Criminal  Law,  Cent.  Dig.  i  1876;  Dec.  Dig.  % 
673.*] 

Appeal  from  Superior  Court,  New  Han- 
over County;  Peebles,  Judge. 

J.  G.  Holly  was  convicted  of  murder,  and 
he  appeals.     Reversed  for  new  trial. 

The  defendant  was  convicted  of  murder 
in  the  first  degree.  He  was  sentenced  to  be 
electrocuted,  and  appeals  to  this  court. 

The  defendant  offered  no  evidence. 

That  introduced  on  the  part  of  the  state 
tends  to  show:  That  the  defendant,  J.  CL 
Holly,  was  the  proprietor  of  a  hotel  in  the 
city  of  Wilmington,  known  as  the  Rock 
Spring  Hotel.  That  the  deceased,  Edward 
Cromwell,  was  a  boy  about  18  years  of  age, 
who  lived  with  the  defendant,  and  the  de- 
fendant spoke  of  adopting  hluL  It  does  not 
appear  what  relation,  If  any,  the  deceased 
bore  to  the  defendant.  That  about  March  27, 
1910,  the  Life  Insurance  Company  of  Vir- 
ginia received  an  application  for  a  $1,000 
policy  on  the  life  of  Edward  Cromwell,  but 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 
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declined  to  Issue  same  for  lack  of  Informa- 
tion as  to  tlie  parentage  of  the  young  man. 
The  agent  of  the  Virginia  Company  told 
Holly  and  Cromwell  that  they  might  get  a 
policy  with  the  Greensboro  Life,  and  also 
told  the  agent  of  the  Greensboro  Life  that 
he  might  get  an  application  from  these  i>eo- 
pie.  That  about  June  20,  1910,  application 
was  made  to  the  Greensboro  Life  Insurance 
Company  for  a  $5,000  policy  on  the  life  of 
Edward  Cromwell.  The  company  issued  a 
$2,500  policy,  the  beneficiary  named  being 
the  estate  of  Edward  Cromwell,  and  the  pol- 
icy was  delivered  to  Holly  and  Cromwell 
Jointly,  Holly  paying  the  premium.  That 
about  a  week  after  the  policy  was  delivered 
Holly  and  Cromwell  requested  the  agent  of 
the  Greensboro  Life  to  make  out  the  papers 
for  the  transfer  of  the  policy  to  Holly  and 
the  transfer  was  duly  made,  and  probated 
on  the  evening  of  August  8th.  That  Holly 
said  he  intended  to  adopt  the  young  man 
and  educate  him  and  will  him  all  his  prop- 
erty, and  that  he  expected  the  boy  to  take 
care  of  him  In  his  old  age.  That  the  agent 
said  to  Holly  that  the  transfer  would  have 
to  be  sent  to  the  home  office  and  be  approv- 
ed before  the  assignment  would  be  valid,  and 
that  Holly,  so  far  as  the  agent  of  the  Greens- 
boro Life  knew,  had  never  been  notified  that 
the  policy  had  been  transferred  to  him  by 
the  home  office.  That  Holly  had  Insured  his 
furniture  for  $1,250,  stating  to  the  insurance 
agent  at  the  time  the  policy  was  issued  that 
the  furniture  was  worth  $1,700.  That  the 
agent  of  the  company  made  an  examination 
after  the  fire,  and  valued  the  furniture  at 
$450.  That  something  was  said  to  Holly 
about  there  not  being  much  furniture  in 
the  house,  and  Holly  said  he  had  shipped  a 
part  of  it  away.  That  in  June,  1910,  the  de- 
fendant. Holly,  bought  one  dram  of  strych- 
nine from  a  drug  store  In  Wilmington,  say- 
ing that  he  wanted  it  for  the  purpose  of 
killing  rats,  and  on  August  3,  1910,  he 
bought  another  dram  for  the  same  alleged 
purpose.  That  on  the  night  of  August  9, 
1910,  the  boy,  Cromwell,  came  into  the  hotel 
about  10  o'clock  eating  an  ice  cream  cone. 
That  some  time  after  10  o'clock,  one  Mat- 
thews, the  occupant  of  the  room  No.  8  In 
the  hotel,  heard  some  one  who  seemed  to 
be  In  great  agony.  Room  No.  4,  where  de- 
ceased was  found,  was  about  six  feet  from 
room  No.  8,  occupied  by  Mr.  Matthews.  That 
Matthews  heard  a  low  voice  like  some  one 
crying  to  another,  and  then  heard  a  little 
whiffling  sound  which  he  recognized  as  a 
peculiar  noise  made  by  Holly  with  his  nose. 
That  after  the  fire  witness  asked  Holly 
what  all  the  trouble  meant  in  the  house  that 
night,  and  Holly  said  he  was  having  one  of 
his  spells  and  his  boy  was  fanning  him. 
That  on  the  same  night — that  is,  about  2 :80 
a.  m.  on  the  morning  of  August  10th — an 
alarm  of  fire  was  turned  in,  and  Holly's 
hotel  was  found  to  be  on  fire. 

W.  P.  Monroe,  assistant  chief  of  the  fire 


department,  testtfles  as  follows :  ^  am  as- 
sistant chief  of  the  fire  department  of  the 
city  of  Wilmington.  On  the  morning  of 
August  10,  1910,  we  had  an  alarm  of  fire 
from  box  25,  and  upon  responding  to  that 
alarm  we  found  the  fire  In  the  old  Rock 
Spring  Hotel,  occupied  by  the  prisoner,  at 
No.  8  Chestnut  street.  I  heard  people  hol- 
lering, and  ordered  the  men  to  rescue  the 
people  from  the  windows,  which  they  did. 
I  went  in  the  building  from  the  front,  and, 
when  I  came  out,  the  prisoner  asked  me  if 
I  had  seen  his  boy,  the  one  that  worked  in 
the  kitchen,  and  I  asked  him  where  he  was, 
and  he  said  he  usually  occupied  room  No.  4, 
on  the  right  side  of  the  passage.  I  went 
back  in  the  building,  and  found  the  boy  ly- 
ing in  the  room  No.  4  dead.  His  head  was 
to  the  south,  his  feet  to  the  north,  and  he 
was  lying  on  an  old  comfort,  which  was 
burned  up,  except  the  part  which  was  un- 
derneath him.  I  went  back  to  the  street 
and  told  Holly  that  the  man  was  dead  in 
No.  4,  and  that,  if  he  had  told  me  in  time, 
I  could  have  gotten  him  out.  When  I  told 
him  the  boy  was  dead,  he  cried.  I  examined 
the  room,  and  found  that  there  was  a  bed, 
bedstead,  mattress,  and  a  grip  In  the  room. 
The  head  of  the  bed  was  towards  the  north 
and  the  body  was  lying  between  the  bed 
and  the  door,  with  his  feet  towards  the 
north.  The  body  was  near  the  foot  of  the 
bed.  There  was  nothing  on  the  bed  except 
the  sheet  and  pillow,  and  the  bed  did  not 
look  like  it  had  been  occupied.  Mr.  Farrow, 
Mr.  Frost,  and  myself  took  the  body  out.  It 
was  then  stiff  and  .cold.  I  discovered  the 
body  somewhere  between  30  and  40  minutes 
after  I  got  to  the  fire.  The  fire  was  then 
out  The  body  was  stiff,  with  hands  drawn 
upon  the  breast  clenched.  He  had  the  thumb 
placed  between  the  two  fingers  (turned  un- 
der the  forefinger).  He  appeared  to  be  about 
18  years  old,  and  would  weigh  about  110 
pounds,  and  was  about  4  feet  and  6  inches 
tall.  The  main  fire  was  in  the  adjoining 
room,  and  the  partition  between  this  room 
and  room  No.  4,  where  the  boy  was,  had 
burned  out  The  mattress  which  I  found 
in  this  room  was  saturated  with  kerosene 
on  it,  and  it  had  burned  up  to  where  the 
boy's  body  was  on  it  I  detected  odors  some- 
thing like  kerosene.  The  fire  was  burning 
very  badly  in  the  adjoining  room.  It  seemed 
to  have  originated  there.  After  I  took  the 
body  out  I  placed  it  in  the  front  room  un- 
til the  coroner  was  notified.  I  did  not  see 
the  coroner.  The  body  was  taken  to  King's 
undertaking  shop.  I  asked  the  prisoner 
about  his  furniture,  and  he  said  he  had  ship 
ped  some  that  belonged  to  Mr.  Flowers  in 
PikeviUe ;  didn't  say  when  he  shipped  It 
There  didn't  seem  to  be  very  much  furni- 
ture in  the  house.  When  I  opened  room  No. 
4,  it  was  full  of  smoke  and  steam.  Chief 
Schibben  was  there  at  that  time.  The  win- 
dows were  shut  down,  and  we  broke  the 
glass  out    The  body  was  dressed  in  socks 
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and  underwear.  I  saw  two  kerosene  oil  cans 
in  the  room  where  the  fire  originated  and 
an  empty  vinegar  barrel." 

An  autopsy  was  held,  and  a  part  of  the 
liver,  a  part  of  the  lungs,  and  the  stomach 
were  sent  to  W.  A.  Withers,  professor  of 
chemistry  in  the  College  of  Agriculture  and 
Mechanic  Arts,  who  analyzed  parts  of  the 
stomach  and  found  two-fifths  of  a  grain  of 
strychnine  In  the  stomach.  Five  tests  were 
made,  and  all  of  these  disclosed  the  presence 
of  strychnine  in  the  stomach.  Prof.  Withers 
and  the  doctors  testified  that  one-half  of  a 
grain  of  strychnine  is  the  minimum  dose 
that  will  produce  death,  but  that  the  strych- 
nine which  kills  is  the  portion  assimilated 
and  distributed  through  the  blood,  and  not 
the  portion  that  remains  in  the  stomach,  and 
that  he  made  no  tests  of  the  liver  and  lungs. 
The  court  iMit  the  following  hypothetical 
question  to  Dr.  Russell  Bellamy:  Dr.  Rus- 
sell Bellamy,  a  witness  for  the  state,  tes- 
tified as  follows:  "I  am  a  physician.  Wit- 
ness is  admitted  by  the  defendant  to  be  an 
expert  I  have  heard  the  evidence  in  this 
case,  and  am  acquainted  with  the  effect  of 
poison  on  the  human  system.  Q.  By  the 
Court:  If  the  jury  should  find  that  the  de- 
ceased was  a  young  man  about  18  years  old, 
weight  from  110  to  140  pounds,  was  found 
dead  betwe^  2  and  3  o'clock  in  the  morn- 
ing, stiff  and  rigid,  with  his  hands  clenched 
and  his  thumbs  between  his  forefingers,  and 
upon  a  chemical  examination  of  the  contents 
of  his  stomach  and  a  part  of  his  liver  and  a 
part  of  his  lungs  the  Jury  should  find  that 
such  chemical  examination  showed  that 
those  parts  had  about  two-fifths  of  a  grain 
of  strychnine  in  them,  what  In  your  opin- 
ion would  be  the  cause  of  the  death  of  the 
deceased?  A.  Strychnine  or  the  salt  of 
strychnine."  Dr.  Bell,  a  witness  for  the 
state,  testified  upon  a  cross-examination 
that  the  general  character  of  the  defendant 
was  good.  Upon  the  redirect  examination 
the  witness  was  asked  by  the  state  if  he  had 
not  heard  that  the  prisoner  had  been  accused 
of  killing  his  wife.  The  witness  answered: 
"Not  until  after  the  present  charge  was 
brought."  To  this  question  and  answer  the 
defendant  objected  and  excepted.  Two  ex- 
pert witnesses  on  the  part  of  the  state  ex- 
pressed the  opinion  that  the  cause  of  the 
death  of  the  deceased  was  suffocation  by 
smoke.  The  evidence  was  entirely  circum- 
stantial. 

C.  D.  Weeks  and  Wm.  J.  Bellamy,  for  ap- 
pellant Attorney  General  Bickett  and  G.  L. 
Jones,  for  the  State. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [11  We  have  examined  the  record 
with  the  care  the  importance  of  the  case 
demands,  and  conclude  that  there  is  error 
which  entitles  the  prisoner  to  a  new  triaL 
The  hypothetical  question  propounded  by  the 
court  to  the  medical  expert,  Dr.  Russell  Bel- 
lamy, included  an  important  circumstance, 


as  to  which  there  was  no  evidence,  to  wit, 
that  there  had  been  a  chemical  examination  of 
a  part  of  the  liver  and  a  part  of  the  lungs 
of  the  deceased,  and  that  strychnine  was 
found  in  each.  Prof.  Withers,  who  made  the 
chemical  examination,  stated  expressly  that 
he  made  no  tests  of  the  liver  and  lungs,  and 
that  his  test  was  confined  to  the  stomach. 
The  clear  inference  from  the  evidence  is 
that  but  for  the  incorporation  of  this  cir- 
cumstance into  the  question,  the  answer  of 
the  expert  would  have  been  different  and 
the  prisoner  would  have  had  the  benefit  of 
an  opinion  favorable  to  him,  instead  of  the 
disadvantage  of  one  that  was  injurious.  The 
evidence  indicates  that  strychnine  may  be  in 
the  stomach  and  death  ensue  from  other 
causes,  and  that  the  quantity  found  In  the 
stomach  does  not  contribute  to  death,  as  it 
has  not  been  assimilated.  It  is  the  strych- 
nine taken  up  by  the  system  which  is  dan- 
gerous, and  this  is  traced  in  the  liver,  lungs, 
and  other  organs.  The  materiality  of  the  an- 
swer to  the  question  and  its  effect  on  the 
Jury  is  apparent  when  it  is  remembered  that 
the  cause  of  the  death  of  the  deceased  was 
in  dispute;  the  state  contending  it  was  caus- 
ed by  strychnine  administered  by  the  prison- 
er, and  the  prisoner  contending  it  was  from 
suffocation  by  smoke,  and  that  two  expert 
witnesses  for  the  state  testified  the  latter 
was  the  cause  of  death.  The  injurious  ef- 
fect of  this  evidence  is  intensified  by  the  fact 
that  the  question  was  propounded  by  the 
court  and  not  by  counsel.  It  not  only  elicit- 
ed an  opinion  upon  facts  not  in  evidence,  but 
the  Jury  migut  well  infer  that  the  court 
thought  there  was  evidence  that  strychnine 
had  been  found  in  the  liver  and  lungs. 

[2]  It  is  not  necessary  in  the  statement  of 
a  hypothetical  question  that  all  the  facts 
should  be  stated.  Opinions  may  be  asked 
for  upon  different  combinations  of  facts  on 
the  examination  in  chief  and  on  the  cross- 
examiuation,  but  "to  allow  on  the  direct  ex- 
amination an  hypothetical  question  to  be 
put  which  assumes  a  state  of  facts  not  war- 
ranted by  the  testimony,  is  error,  and  coun- 
sel will  never  be  permitted  on  the  direct  ex- 
amination to  embrace  in  an  hypothetical 
question  anything  which  the  testimony  does 
not  either  prove  or  tend  to  prove."  Rogers* 
Ex.  Ev.  S  27;  People  v.  Hall,  4S  Mich.  489, 
12  N.  W.  665,  42  Am.  Rep.  477;  Reber  t» 
Herring,  115  Pa.  609,  8  AU.  89a 

[8]  We  also  think  there  was  error  in  al- 
lowing the  state  to  ask  Dr.  Bell,  who  testi- 
fied to  the  good  character  of  the  prisoner,  if 
he  had  not  heard  that  the  prisoner  had  been 
accused  of  killing  his  wife,  and  his  reply: 
"Not  until  after  the  present  charge  was 
brought" 

[4]  The  defendant  did  not  testify  in  his 
own  behalf,  but  he  was  entitled  to  introduce 
evidence  of  his  good  character  as  a  circum- 
stance tending  to  show  the  improbability  of 
his  having  committed  the  crime  alleged 
against  him.    State  ▼•  Ijixton,  76  N.  a  216; 
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State  y.  Hlee,  117  N.  C.  783,  23  S.  B.  867. 
When  he  ayalled  himself  of  this  right,  the 
state  could  introduce  evidence  of  bad  char- 
acter, but  could  not  by  cross-examination  or 
otherwise  offer  evidence  as  to  particular  acts 
of  misconduct  The  rule  is  Just,  and  based 
upon  sound  reason.  A  party  charged  with 
crime  may  t)e  prepared  to  defend  an  attack 
upon  his  general  character,  which  is  a  single 
fact,  but  he  could  not  have  at  the  trial  wit* 
nesses  to  explain  the  conduct  of  a  lifetime. 
Again,  questions  of  this  character,  if  per- 
mitted,  would  tend  to  multiply  issues,  would 
needlessly  prolong  trials,  and  would  be  cal- 
culated to  distract  the  minds  of  jurors  from 
the  real  issue.  If  a  witness  may  state  that 
he  has  heard  that  the  defendant  had  he&x 
charged  with  killing  his  wife,  the  defendant 
ought  to  be  allowed  in  reply  to  show  that 
the  charge  Is  false,  and  to  do  so  might  in- 
volve the  examination  of  many  witnesses. 
If  one  collateral  Question  of  this  character 
can  be  raised  and  tried,  the  same  rule  would 
permit  a  hundred  others.  The  authorities  in 
this  state  are  numerous  and  uniform  that  it 
Is  error  to  allow  such  questions  on  the  cross- 
examination  of  a  witness  as  to  character. 

In  Barton  v.  Morphea,  13  N.  C.  520,  it  was 
held  inadmissible  to  ask  "if  he  had  not  heard 
Morton  accused  of  stealing  a  penknife^';  in 
Luther  v.  Skeen,  58  N.  G.  357,  that  '*there 
was  a  current  report  In  the  neighborhood 
that. plaintiff  had  sworn  to  lies  while  living 
In  Randolph";  in  State  v.  Bullard,  100  N.  G. 
487,  6  S.  E.  192,  "Do  you  not  know  that  it 
was  extensively  talked  about  and  said  that 
the  defendant  practiced  a  fraud  upon  the 
firm  of  Worth  &  Worth  r';  in  Marcom  v. 
Adams,  122  N.  C.  222,  29  S.  E  338,  *'Have 
yon  not  heard  that  defendant  had  commit- 
ted forgery?'  ••Do  you  not  know  the  de- 
fendant had  been  indicted  for  forgery?";  and 
in  Goxe  v.  Singleton,  189  N.  G.  362,  51  S.  E. 
1019,  "Have  you  not  heard  that  the  defend* 
ant  committed  rape  on  a  negro  girl?"  "Have 
you  not  heard  he  padded  his  pay  roll  at  the 
milir 

The  first  of  these  cases.  Barton  v.  Mor- 
phee,  supra,  which  has  been  frequently  ap- 
proved, is  of  special  importance,  in  that  Ghlef 
Justice  Henderson  considers  the  ground  fre- 
quently urged  as  a  reason  for  admitting 
questions  like  the  one  under  consideration  as 
a  means  of  testing  the  character  witness. 
He  says:  •The  ground  on  which  the  counsel 
for  the  defendant  placed  the  question  cannot 
render  the  evidence  admissible,  namely,  that, 
although  not  evidence  In  chief,  it  is  admis- 
sible to  impeach  the  character  of  the  sup- 
porting witness;  that  witness  having  given 
the  first  a  good  character,  when  he  knew 
such  reports  had  been  circulated.  This 
wonld  be  doing  that  indirectly  which  the 
law  forbids  to  be  done  directly,  vis.,  im- 
peaching the  character  of  the  witness  in 
diief  by  specific  charges,  and  that,  too,  not 


by  common  reputation,  but  by  a  mere  report, 
which  is  very  different;  for  the  law  sup- 
poses the  latter  to  be  true,  and  therefore  ad- 
mits it  as -evidence.  But  it  makes  no  such 
supposition  in  favor  of  a  mere  report,  which 
we  know  to  be  most  commonly  false.  Re- 
ports may  ripen  into  common  reputation  and 
common  bellet  When  they  arrive  at  that 
stage,  it  is  supposed  that  they  are  true.  They 
have  then  the  best  test  of  their  truth,  com- 
mon opinion,  and  belief,  and  cease  to  be 
mere  reports." 

[S]  There  is  another  objection  to  the  an- 
swer of  the  witness,  as  applied  to  the  facts 
of  this  case,  and  that  is  that  the  evidence 
related  to  a  fact  affecting  the  character  of 
tbe  defendant,  subsequent  to  the  time  of  the 
commission  of  the  offense  alleged  against 
him.  When  the  defendant  is  not  a  witness, 
evidence  of  his  general  character  should  be 
confined  to  the  time  preceding  the  crime 
charged.  State  v.  Johnson,  00  N.  G.  151. 
The  rule  is  otherwise  if  he  testifies  in  his 
own  behalf,  as  his  credibility  is  then  involv- 
ed. State  V.  Spurling,  118  N.  G.  1250,  24  8. 
B.  538.  That  the  evidence  was  prejudicial 
cannot  be  doubted.  The  prisoner  was  charg- 
ed with  murdering  by  poison  a  member  of 
his  household,  and  the  evidence  was  circum- 
stantial. It  was  calculated  to  excite  feeling 
against  him  in  the  minds  of  the  most  intelli- 
gent and  upright  jurors  to  know  that  he  had 
been  charged  with  killing  his  wife. 

[6]  It  is  permissible  to  test  the  character 
witness  by  inquiring  as  to  his  sources  of  in- 
formation (State  V.  Perkins,  66  N.  G.  126), 
and  he  may  be  asked  if  there  was  not  a  gen- 
eral reputation  prior  to  the  controversy  as 
to  particular  matters  tending  to  discredit, 
but,  when  this  is  done,  the  jui^  should  be 
instructed  that  such  evidence  can  only  be 
considered  as  bearing  on  the  evidence  of  the 
witness  who  testifies  as  to  character.  The 
evidence  was  not  withdrawn  from  the  jury, 
and  the  error  in  admitting  it  was  not  cured 
in  the  charge. 

The  competency  of  the  record  of  the  drug- 
gist as  the  evidence  is  now  presented  is 
doubtful,  but  it  is  not  necessary  to  pass  upon 
it,  as  the  state  can  produce  the  witness  who 
made  the  entries  at  the  next  triaL 

There  must  be  a  new  triaL 


(155  N.  C.  402) 

CABB  V.  SOUTHERN  RY.  GO.  et  al. 

(Supreme  Gourt  of  North  Garolina.     May  81, 

1911.) 

1.  Mastbb  Airn  Servant  (§  187*)— Injubt  to 

BKAKKMAN— D0TT  or  liNOIZTEEB. 

It  is  not  the  duty  of  the  engineer  of  a  train, 
which  is  backing,  to  look  along  It  or  along  the 
ends  of  the  ties  to  discover  immediately  that  a 
brakeman  has  fallen  between  the  cars. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  S  277;   Dec.  Dig.  i  187.*] 
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2.  Masteb  and  Sebvart  (I  278*)— Injtjbt  to 
Servant— Negligenci>—jE}vidence. 

EMdence  in  an  action  for  the  running:  over 
of  a  brakeman,  who  fell  between  the  cars  of  a 
train  that  was  backing,  held  insufficient  to  show 
that  the  ennneer  could  have  stopped  the  train 
in  time,  had  he  seen  him  immediately  after  he 
fell. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  278.*] 

Clark,  G.  J.,  and  Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
Qotmty;  ConnciU,  Judge. 

Action  by  S.  L.  Cabe,  administrator  of  W. 
H.  Sigmon,  against  the  Southern  Railway 
Company  and  another.  There  was  a  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  Af- 
firmed. 

Craig,  Martin  &  Thomason,  for  appellant 
Moore  &  Rollins  and  W.  B.  Rodman,  for  ap- 
pellees. 

BROWN,  J.  The  plaintiff  brings  tliis  ac- 
tion against  the  defendant  Lon  Roberts  to  re- 
cover damages  for  the  death  of  his  intes- 
tate, W.  H.  Sigmon,  attributing  his  death  to 
the  negligent  conduct  of  Roberts,  an  engineer 
of  defendant  railway  company's  freight 
train.  Sigmon  was  a  brakeman  on  the  train, 
and  on  the  6th  of  May,  1908,  was  killed  by 
falling  between  two  cars.  The  facts  are 
that  the  engineer  was  backing  his  train  of 
three  cars  from  the  main  track  on  to  a 
siding  at  Balsam,  the  engine  and  tender 
pushing  the  cars.  The  three  cars  were  coal 
cars  loaded  with  wood.  As  the  train  was 
partly  on  main  track  and  turning  on  to  the 
siding  Sigmon  undertook  to  step  from  the 
second  car  to  the  one  next  to  the  tender,  and 
fell  between  them.  As  he  fell  one  foot  was 
caught  in  the  air  hose  coupler  between  the 
two  cars,  and  Sigmon  was  thrown  on  his 
stomach  across  the  rail.  He  grasped  the 
ends  of  the  cross-ties  with  his  hands  and  en- 
deavored to  move  his  body  along  so  as  to 
keep  out  of  the  way  of  the  wheel,  but  one 
wheel  caught  his  leg  and  severed  it,  from 
which  he  died.  It  is  admitted  that  if  Rob- 
erts was  guilty  of  such  negligence  as  caused 
Sigmon's  death,  the  railway  company  is  lia- 
ble, along  with  Roberts,  for  the  resultant 
damage.  The  learned  Judge  of  the  court  be- 
low ruled  that  there  was  not  sufllcient  evi- 
dence that  Sigmon's  death  was  occasioned  by 
Roberts*  negligence  to  require  the  matter  to 
be  submitted  to  the  Jury,  and  In  that  we 
agree  with  him. 

We  infer  from  the  eloquent  remarks  of  the 
learned  counsel  for  plaintiff  in  defense  of 
the  right  of  trial  by  Jury  that  he  feels  that 
his  client  was  deprived  of  a  fundamental 
right  by  the  action  of  the  Judge.  The  record 
shows  that  the  Jury  were  duly  impaneled 
and  heard  the  case.  At  its  conclusion  his 
honor  ruled  that  the  plaintiff  had  failed  to 
make  out  a  case  by  proof  as  he  was  required 
to  do.    If  his  honor  was  correct,  then  there 


was  nothing  for  the  Jury  to  try.  Speaking 
for  the  court,  in  State  v.  Walker,  149  N.  C. 
530,  63  S.  B.  77,  Mr.  JusUce  Hoke  well  says: 
"The  controlling  principle  on  a  question  of 
this  character  is  very  well  stated  by  Merrl- 
mon,  J.,  in  State  v.  White,  89  N.  C.  464-465, 
as  follows:  'It  is  well-settled  law  that  the 
court  must  decide  what  is  evidence,  and 
whether  there  is  any  evidence  to  be  submit- 
ted to  the  Jur^,  pertinent  to  an  Issue  sub- 
mitted to  them.  It  is  as  well  settled,  that  if 
there  is  evidence  to  be  submitted,  the  Jury 
must  determine  its  weight  and  effect.  This, 
however,  does  not  imply  that  the  court  must 
submit  a  scintilla — very  slight  evidence; 
on  the  contrary,  it  must  be  such  as,  in  the 
Judgment  of  the  court,  would  reasonably 
warrant  the  Jury  finding  a  verdict  upon  the 
issue  submitted,  affirmatively  or  negatively, 
accordingly  as  they  might  view  it  in  one  light 
or  another  and  give  it  more  or  less  weight, 
or  none  at  all.*"  This  is  a  settled  rule  of 
law  which  obtains  in  all  courts  where  the 
practice  and  principles  of  the  common  law 
obtains,  and  is  quoted  and  affirmed  by  Mr. 
Justice  Allen  in  State  v.  Hawkins,  71  S.  EI. 
326,  at  this  term.  This  practice  is  conducive 
to  the  dispatch  of  business  and  the  orderly 
determination  of  litigated  rights,  and  has 
been  crystallized  into  a  statute,  Revisal  1905, 
§  539,  which  bears  the  name  of  an  eminent 
lawyer  of  this  state. 

[1]  There  are  four  grounds  of  negligefice 
set  out  in  the  complaint,  but  plaintiff  rests 
his  case  upon  one  only,  viz.,  that  the  de- 
fendant  Roberts   failed   to   stop   his   train, 
when   he  knew  or   should   have  known   of 
Sigmon's  imminent  danger,  and  that  he  cohld 
have  stopped  in  time  to  have  saved  his  life. 
It  was  stated  upon  the  argument  that  there 
was  a  man  stationed  on  the  end  of  the  train 
to  keep  a  lookout  as  the  train  was  being 
backed,  but  it  was  admitted  that  he  could 
have  rendered  no  assistance  and  could  not 
possibly  have  prevented  the  injury.     As   to 
whether  the  engineer  under  such  conditions 
must  also  look  out  of  his  cab  window  when 
he  is  backing  his  train  or  can  well  do  so  and 
manage  his  train  it  is  unnecessary  to  deter- 
mine.    This  engineer  admits  he  was   look- 
ing out  of  the  cab  window  and  towards  the 
end  of  the  train  and  in  the  direction   in 
which  his  train  was  moving.     The  learned 
counsel  for  plaintiff  admits  with  character- 
istic candor  and  humanity  that  if  the  defend- 
ant Roberts   had  seen  the  predicament   of 
Sigmon  he  would  have  done  all  in  his  power 
to  avert  the  catastrophe.    But  it  is  contend- 
ed that  by  the  exercise  of  due  diligence  the 
said  defendant  could   have  seen   him,   and 
that  if  he  had  seen  him  he  could  have  stop- 
ped the  train  In  time  to  have  saved  his  life. 
All  the  evidence  shows  that  when    Sigmon 
fell  Roberts  could  not  have  possibly  seen  the 
fall.    He  was  in  his  cab  and  the  tender  and 
a  car  loaded  high  with  wood  was  betwe^i 
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him  and  Slgmon.  Wlien  Sigmon  fell,  one 
foot  was  hung  In  the  air  hose  coupler  and 
his  stomach  was  on  the  rail,  and  his  head 
and  hands  about  at  end  of  cross-ties.  He 
grrasped  the  ends  of  the  ties  with  his  hands 
and  endeavored  by  moving  his  body  to  keep 
the  car  wheel  from  catching  him.  He  com- 
menced to  halloo  as  soon  as  he  fell,  and  ac- 
cording to  the  witnesses  It  was  about  two 
seconds  from  the  time  he  fell  and  commenc- 
ed to  halloo  before  one  wheel  ran  over  lUm, 
and  the  train  stopped  before  the  next  wheel 
reached  him.  The  plaintiff  Cabe  was  exam- 
ined as  a  witness  in  respect  to  the  letters  of 
administration,  but  he  was  not  present  on 
the  occasion  and  knew  none  of  the  circum- 
stances. 

Plaintiff  introduced  three  witnesses-  who 
were  present  and  saw  the  occurrence.  Wit- 
ness Bryson  states  that  he  saw  Slgmon  twist- 
ing the  brakes  when  train  was  backing  on 
side  track;  *'heard  him  commence  hollering 
and  the  train  was  then  slowing  up — stop- 
ping." **Train  did  not  run  over  ten  feet  after 
I  heard  Slgmon  holler."  On  cross-examina- 
tion Bryson  stated  that  he  did  not  really 
know  how  far  the  train  moved  after  Slgmon 
commenced  to  holler — ^but  repeats  his  state- 
ment that  train  was  then  slowing  up  and 
very  shortly  stopped.  The  witness  was  ask- 
ed these  questions:  *'Q.  The  train  at  the 
time  of  the  accident  was  backing  in  on  the 
sidetrack  at  Balsam?  A.  Yes.  Q.  And  was 
preparing  to  stop  at  that  time?  A.  Yes. 
Q.  I  will  ask  you  if  it  was  not  only  two  or 
three  seconds  after  the  hollering  until  the 
train  stopped?  A,  I  don't  know.  Q.  Wasn't 
it  an  instant?  A.  It  was  all  done  In  a  short 
time.  Q.  Almost  a  thought  or  an  instant? 
A.  Yes ;  something  like  that." 

O.  H.  Perry  saw  Slgmon  fall.  On  direct 
examination  he  states  that  after  Slgmon  fell 
the  "train  went  a  little  piece,  could  not  say 
exactly  how  far."  Being  pressed  to  estimate 
the  distance  witness  said  ''probably  a  car 
length.".  Upon  cross-examination  the  wit- 
ness materially  qualified  his  estimate  of  the 
distance  the  train  moved  after  Slgmon  fell, 
as  following  shows:  ''Counsel:  Q.  There  was 
a  car  between  where  Slgmon  stood  and  the 
engine,  loaded  with  wood?  A.  Yes.  Q.  At 
that  time  you  say  you  saw  him  fall  down 
on  the  track,  did  he  say  anything  at  first  or 
did  it  knock  the  breath  out  of  him?  A.  He 
hoUered  pretty  soon  after  he  fell.  Q.  Did 
he  holler  the  same  Instant  he  fell  or  a  sec- 
ond or  two  afterwards?  A.  Yes,  a  second 
or  two  afterwards ;  about  the  same  time.  Q. 
I  ask  you  if  about  the  time  he  hollered  twice 
If  the  train  did  not  stop,  wasn't  it  all  over 
in  a  second  or  two?  A.  It  was  not  but  a 
short  time  until  the  train  stopped.  Q.  It 
was  only  a  thought  or  a  second  or  two?  A. 
Yes;  he  hollered  a  few  times  before  the 
train  stopped.  Q.  Would  you  swear  positive- 
ly that  the  train  moved  over  8  or  10  feet  or 
15  feet  at  the  outside?  A.  No,  sir ;  I  did  not 
measure  it." 


Mrs.  O.  H.  Perry  saw  Slgmon  Just  as  he 
fell.  His  foot  caught  in  something  between 
cars.  He  fell  between  cars  and  had  hih 
hands  hold  of  ends  of  cross-ties.  The  fol- 
lowing excerpt  from  the  evidence  gives  Mrs. 
Perry's  estimate  of  the  distance  train  moved 
after  Slgmon  fell:  "Q.  flow  far  do  you  think 
the  car  ran  while  he.  was  trying  to  keep  out 
from  under  the  wheels?  A.  Not  very  far.  Q. 
What  is  your  best  judgment,  a  car  length? 
You  give  us  your  best  judgment?  The 
Court:  Q.  Can  you  give  any  idea  about  the 
length  from  any  object?  A.  It  was  only  a 
few  feet  between  the  wheels.  Mr.  Craig:  Q. 
What  was  he  doing  when  the  wheels  caught 
him?  A.  He  was  trying  to  get  out  from 
under.  Q.  Did  he  seem  to  be  hanging  to  any- 
thing? A.  He  was  just  lying  there  trying  to 
get  out  I  don't  know  whether  he  was  hang- 
ing to  anything  or  not.  Q.  What  was  he  do- 
ing, was  he  moving  along?  A.  He  had  his 
hands  outside  ahold  of  the  ends  of  the  cross- 
ties.  Q.  How  far  did  the  train  run  after  he 
fell  before  the  train  ran  over  him?  A.  Just 
a  few  feet ;  it  just  pushed  him  along  a  few 
feet  and  caught  him.  Q.  How  far?  A. 
About  as  far  as  from  here  to  the  end  of  the 
table.  Court:  (Witness  indicating  about  four 
or  five  feet.)" 

Upon  cross-examination  Mrs.  Perry  testi- 
fies as  follows:  "Q.  I  ask  you  if  he  did  not 
look  like  he  was  stepping  from  one  car  to 
the  other,  and  either  slipped  or  fell  between 
them?  A.  Yes;  that  was  the  way  it  looked 
to  me.  Q.  How  far  were  the  closest  wheels  to 
him  when  he  fell  on  the  track,  was  it  over 
two  or  three  feet?  A.  No,  sir;  I  think  not. 
Q.  And  you  said  that  when  he  was  stand- 
ing he  was  in  the  middle  of  the  car?  A.  Yes. 
Q.  And  when  he  fell  he  fell  on  the  track? 
A.  Yes.  Q.  And  the  car  ran  immediately  on 
his  body  as  the  train  moved  on?  A.  Yes;  it 
was  just  a  second  or  two.  Q.  And  it  pushed 
his  body  along  before  he  fell  not  exceeding 
10  or  15  feet?  A.  Yes.  Q.  Don't  you  know 
it  was  not  over  8  feet?  A.  I  don't  know. 
Q.  You  know  it  was  done  In  a  short  dis- 
tance? A.  Yes.  Q.  I  ask  you  if  his  falling 
and  his  hollering  and  the  stopping  of  the 
train  was  not  all  in  a  few  seconds?  A.  Yes. 
Q.  Almost  in  a  thought,  wasn't  it?    A.  Yes." 

This  is  all  the  evidence  introduced  by  the 
plaintiff  of  those  .who  witnessed  the  occur- 
rence. The  plaintiff's  case  is  not  aided  by 
anything  cropping  out  in  the  evidence  intro- 
duced by  the  defendant  as  an  examination  of 
the  evidence  plainly  discloses. 

J.  R.  Warren,  witness  for  defendant,  saw 
Slgmon  as  he  fell ;  was  10  feet  from  him ;  he 
fell  on  his  stomach  across  rail;  his  hands 
caught  hold  ends  of  cross-ties ;  sliding  along 
in  front  of  wheels;  one  foot  hung  In  air 
hose.  "Q.  Which  rail  did  he  fall  across?  A. 
The  left-hand  rail  going  west  Q.  That  is 
the  south  rail?  A.  Yes.  Q.  When  he  fell  in 
that  position,  what  did  you  hear  and  what 
did  you  see,  and  what  was  done?  A.  He  hol- 
lered once  or  twice,  he  did  not  have  time  to 
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holler  much,  It  was  done  in  a  yery  short 
lime.  Q.  It  was  all  done  In  how  long?  A. 
In  one  or  two  seconds.  Q.  One  or  two  sec- 
onds from  the  time  he  fell  until  the  train 
stopped?  A.  Yes.  Q.  How  far  did  the  train 
move,  how  many  feet  before  It  stopped?  A. 
It  could  not  have  moved  but  a  short  dis- 
tance. Q.  Can  yott  give  an  idea  of  how 
many  feet  or  yards,  h6w  many  feet?  A.  I 
never  did  measure  it.  Q.  Give  us  your  best 
impression?  A.  It  was  something  between 
6  or  10  feet,  I  guess  that  train  moved.  Q. 
That  the  train  moved?  A.  Yes,  before  the 
train  stopped.  Q.  Was  there  a  car  between 
Sigmon  at  the  time  he  fell,  and  the  engineer? 
A.  Yes,  one  car.  Q.  What  was  that  car 
loaded  with?  A.  Wood.  Q.  How  many  sec- 
onds was  it  from  the  time  he  fell  until  the 
train  stopped?  A.  About  two  seconds.  Q. 
How  fast  was  that  train  going?  A.  Three  or 
four  miles  an  hour,  Just  was  bar^y  moving, 
it  was  stopping  when  he  felL*'  This  witness 
further  testifies  that  when  Sigmon  fell  across 
the  rail  his  head  was  about  even  with  the 
end  of  the  cross-ties. 

D.  C.  Ensley  saw  Sigmon  fall  and  gives  sub- 
stantially same  account  as  other  witnesses. 
He  helped  to  pull  Sigmon  out  after  train 
stopped  and  was  asked  this  question:  "Q. 
Did  you  make  any  measurements  of  how  far 
it  was  from  where  he  fell  to  where  you  pull- 
ed him  out?  A.  No,  sir;  only  we  saw  the 
print  where  it  looked  like  he  had  been  in  the 
cinders.  It  was  about  four  ties.  Q.  How 
far  would  that  be?  A.  Something  like  two 
feet  from  the  center  to  center.  Q.  And  you 
say  there  were  four?  A.  Yes;  we  counted 
four.  Q.  From  where  he  fell  to  where  you 
pulled  him  out?    A.  Yes." 

F.  L.  Potts  saw  the  occurrence  and  stat- 
ed: "Q.  I  wish  you  would  state  to  his  honor 
and  the  Jury  Just  what  you  saw  in  regard  to 
this  matter?  A.  I  heard  him  holler  and  I 
ran  out  a  few  steps  and  looked,  I  was  facing 
the  railroad  and  could  have  seen  him  if  I 
had  looked.  And  the  train  was  Just  barely 
stopping  when  I  saw  him  flounce  on  his 
stomach  and  his  heels  came  over  and  I  start- 
ed towards  him.  Q.  From  the  time  you 
heard  him  holler  until  the  train  stopped  how 
far  did  the  train  run?  A.  Not  over  six  feet 
Q.  How  many  times  did  you  hear  him  hol- 
ler? A.  Three  times — I  am  not  certain.  Q. 
From  the  time  he  first  hollered  untU  the  time 
the  train  stopped,  how  much  time  elapsed? 
A.  Not  over  two  or  three  seconds." 

The  defendant  Roberts  testifies  that  he 
was  backing  from  main  track  to  switch  at 
from  four  to  six  miles  an  hour,  that  he  could 
not  see  Sigmon  from  the  engine  as  there  was 
a  curve  from  the  side  track  and  he  could  not 
see  Sigmon  for  that;  that  he  was  looking 
back  from  cab  window  in  direction  in  which 
he  was  going ;  that  he  did  not  know  Sigmon 
had  fallen  until  train  stopped;  that  he  ex- 
amined the  distance  and  it  was  six  feet  from 
where  Sigmon  fell  to  where  train  stopped; 


that  he  could  not  have  stopped  his  train  of 
three  loaded  cars  under  8  or  10  feet 

Before  the  plaintiff  can  recover,  or  "go  to 
the  Jury"  in  this  case  he  must  offer  evidence 
of  sufficient  probative  ^orce  to  Justify  the 
establishment  of  these  propositions:  Birst 
That  Boberts  saw  or  had  actual  knowledge 
of  Sigmon's  peril.  As  this  is  not  contended 
by  counsel  It  may  be  dismissed  without  dls^ 
cussion.  Second.  That  although  Boberts  had 
no  actual  knowledge  of  Sigmon's  perU,  it  was 
his  legal  duty  to  have  discovered  it  and 
hence  the  law  fixes  him  with  such  knowledge^ 
Third.  That  after  Sigmon  fell  between  the 
wheels  of  the  cars  Boberts  could  have  stop- 
ped the  train  in  time  to  have  avoided  the  in- 
Jury. 

Upon  the  second  proposition  we  have  been 
cited  to  no  authority  and  have  been  able  to 
find  none,  which  fastens  upon  an  engineer  the 
duty  to  watch  his  brakemen,  as  they  move 
over  the  train  in  the  discharge  of  their  du- 
ties, or  to  discover  immediately  that  one  has 
fallen  between  the  cars.    It  is  manifestiy  im- 
possible and  inconsistent  with  the  manage- 
ment of  an  engine.     Neither  have  we  any 
authority  for  the  contention  that  it  is  an  ^i- 
glneer's  duty,  while  moving  his  train  back- 
ward to  look  under  it  or  along  the  cross-ties 
and  in  the  vicinity  of  the  rails  for  persons 
who  may  have  fallen  between  the  cars.    The 
engineer  is  not  required  to  anticipate  such 
accidents,  and  unless  he  actually  discovers 
them,  neither  reason,  authority,  nor  ordinary 
Justice  requires  that  he  be  held  culpable  If 
he  fails  to  see  them.    In  looking  back  from 
his  cab  window  at  the  end  of  his  train  in 
the  direction  in  which  it  is  going,  the  engi- 
neer may  well  fail  to  see  a  person  strug- 
gling under  the  wheels  of  the  cars,  for  he  la 
not  required  to   look   there,   or   anticipate 
such  accidents  as  befell  Sigmon.     And  as 
said  by  this  court:  "Where  the  law  does  not 
impose  the  duty  of  watchfulness  it  follows 
that  the  failure  to  watch  is  not  an  omission 
of  duty  Intervening  between  the  negligence 
of  plaintiff  in  exposing  himself,  and  the  ac- 
cident unless  he  actually  be  seen  in  time  to 
avert  it"     Pickett  v.   Bailroad,  117  N.  C 
636,  23  S.  E.  267  (30  L.  B.  A.  257,  63  Am.  St 
Bep.  611).    In  this  case  there  was  no  l^al 
duty  on  the  part  of  the  engineer,  Boberta, 
to  watch  under  the  cars,  the  place  where 
Sigmon  fell,  and  therefore  the  failure  to  dis- 
cover him  cannot  be  imputed  to  his  negli- 
gence.    When  moving  his  train  forward  it 
is  the  engineer's  duty  to  keep  a  vigilant  look- 
out in  front  of  him  aloug  the  tracks.     For 
that  reason  he  is  chargeable  with  knowledge* 
not  only  of  what  he  actually  sees  on  the 
track,  but  of  what  by  reasonable  diligence 
he  migh.t  have  discovered.    This  Is  the  prin- 
ciple settled  by  BuUock's  Case,  105  N.  C  180, 
10  S.  m  088,  Deans'  Case,  107  N.  a  680,  12  S. 
E.  77,  22  Am.  St  Bep.  002,  Pickett's  Case,  su- 
pra, and  many  other  cases.    But  wh^i  a  train 
is  backing,  the  engineer  from  his  cab  cannot 
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Bee  the  tncdk  ahead  of  his  cars.  Therefore  the 
company  mast  place  a  watchman  on  the  end 
of  the  last  car  so  he  can  watch  the  track  and 
guard  agahist  Injuring  persons  In  front  of 
him.  When  the  engineer  la  backing  and 
looking  in  the  direction  in  which  he  is  mov- 
ing his  vision  is  of  course  directed  at  end  of 
his  train.  He  is  looking  from  an  elevated 
position  far  above  the  track  rails.  His  pur- 
pose in  looking  is  to  note  signals,  and,  as  far 
as  possible,  guard  against  any  obstruction 
ahead  of  his  train,  and  not  what  may  be 
under  its  wheels  or  the  ends  of  the  cross- 
ties.  The  duties  of  an  engineer  are  many 
and  weighty,  and  he  is  held  to  a  degree  of 
vigilance  and  responsibility  that  is  placed 
upon  no  other  servant  of  the  public.  But  if, 
in  addition,  he  Is  to  be  charged  with  knowl- 
edge of  everything  that  happens  on  his  train 
and  under  it  he  would  require  the  100  eyes 
of  the  fabled  Argus.  But  if  perchance  Rob- 
erts had  been  looking  from  his  cab  directly 
at  the  place  where  Sigmon  fell  there  is  no 
reasonable  proof  that  he  could  have  seen 
him.  The  train  was  being  switched  from 
the  main  track  to  a  siding  at  the  time  Sigmon 
fell,  and  this  formed  a  curve,  throwing  the 
car  further  out  of  the  line  of  vision.  All  the 
evidence  shows  that  Slgmon's  head  and 
hands  were  at  the  end  of  the  cross-ties,  and 
that  the  cars  themselves  extend  14  inches  be- 
yond the  rail.  The  plaintiff's  witnesses  who 
were  on  the  ground  heard  Sigmon  halloo  but 
did  not  see  him  until  they  looked  for  him. 
Roberts  testifies  that  not  only  did  he  not  see 
or  hear  Sigmon,  but  that  he  could  not  then 
have  seen  him  from  his  position  in  the  cab 
window.  Edge's  Caae,  153  N.  C.  212,  69  S. 
EL  74,  is  no  authority  for  the  positions  ad- 
vanced by  the  plaintiff.  In  that  case  the 
train  was  at  a  standstill  in  the  switching 
yards.  A  messenger  of  the  company  ap- 
proached it  with  the  evident  purpose  of  go- 
ing between  the  cars.  The  plaintiff  testified 
that  "he  (the  engineer)  was  looking  straight 
at  me."  When  plaintiff  was  between  cars 
the  engineer,  who  should  have  known  of  his 
perilous  position,  started  his  train  and  In- 
jured plaintiff.  The  court  thought  the  evi- 
dence of  negligence  sufficiently  strong  to  be 
submitted  to  the  jury.  The  great  difference 
between  that  case  and  this  is  too  obvious  to 
justify  discussion. 

[2]  As  to  the  third  proposition  it  Is  not 
contended  that  Roberts  could  have  seen  Sig- 
mon as  he  fell  between  the  cars,  and,  if  he 
had  afterwards  actually  discovered  him 
struggling  on  the  rail  and  between  the 
wheels  the  plaintiff's  evidence  falls  short  of 
showing  that  Roberts  could  have  stopped  his 
train  in  time  to  have  avoided  the  Injury. 
Plaintiff's  witnesses  all  say  the  train  was 
slowing  up  when  Sigmon  fell,  that  it  did 
move  over  8  or  10  feet  after  that  One  wit- 
ness said  about  a  car  length  but  afterwards 
materially  qualified  that  statement  as  the  evi- 
dence we  have  quoted  will  show.  Upon 
cross-examination    all    plaintiff's    witnesses 


say  It  was  "only  a  thought,**  "two  or  three 
seconds,"  from  time  Sigmon  commenced  to 
"holler"  until  train  stopped,  and  that  he  com- 
menced to  "holler"  as  soon  as  he  fell.  All 
the  evidence  shows  that  this  train  could  not 
have  been  stopped  at  the  rate  of  speed  it 
was  moving  under  8  or  10  feet  We  under^ 
stood  it  to  be  contended  on  the  argument 
that  Roberts,  the  engineer,  testified  that /he 
could  have  stopped  his  train  in  10  or  12 
Inches.  That  is  erroneous.  He  stated  he 
could  stop  one  oar  in  10  or  12  inches  provid- 
ed the  slack  was  all  out  There  is  some  two 
feet  slack  between  the  cars  and  as  the  train 
was  backing  the  "slack  was  all  in."  This 
train  consisted  of  three  heavy  coal  cars  load- 
ed with  wood,  and  the  engineer  stated  re- 
peatedly it  could  not  have  been  stopped  un- 
der 8  or  10  feet 

We  have  reviewed  this  case  at  some  length 
because  of  its  importance,  and  are  unable  to 
find  any  sufficient  evidence  to  warrant  the 
contention  that  the  defendant  Roberts  was 
responsible  for  the  injury  Sigmon  received, 
or  that  it  can  be  fairly  attributed  to  Roberts' 
negligence.  From  the  evidence  it  appears  to 
us  to  have  been  an  accident  pure  and  simple, 
and,  however  lamentable,  no  omission  of 
duty  by  the  defendant  Roberts  was  the  prox- 
imate cause  of  it 

The  judgment  is  affirmed. 

^OKB;  J.  (concurring).  I  concur  in  the 
result  All  of  the  testimony  tends  to  show 
that  the  deceased  fell  beneath  the  train 
from  a  position  where  his  fall  could  not  pos- 
sibly have  been  noted  by  the  engineer,  and 
that  he  was  run  over  in  about  two  or  three 
seconds  from  the  time  that  he  fell.  All  of 
the  witnesses  except  one  testified  that  the 
distance  the  train  moved  was  from  6  to  10 
feet,  and  that  he  was  standing  some  distance 
off,  and  that  the  train  moved  about  a  car 
length,  and  the  witness  afterwarda  qualified 
this  testimony  by  saying  that  he  could  not 
positively  say  that  the  train  moved  over  10 
or  15  feet.  All  of  the  testimony  tends  to 
show  further  that  the  tender  and  a  car  load- 
ed with  wood  was  between  the  engineer  and 
the  intestate  at  the  time  that  he  fell;  that 
the  deceased  only  gave  a  cry  or  two,  and 
that  if  any  part  of  his  person  was  exposed 
to  view  at  all  it  was  only  his  hands  about 
the  end  of  the  cross^tles  and  close  to  the 
ground,  affording  slight  if  any  opportunity 
to  either  see  or  hear  him,  under  any  circum- 
stances. I  assume  that  the  duty  was  on  the 
engineer,  in  so  far  as  consistent  with  proper 
attention  to  his  engine,  to  keep  an  outlook 
over  his  train  in  the  direction  in  which  it 
was  moving,  and  to  be  properly  regardful  of 
the  safety  of  employes  upon  it  but  on  the 
facts  of  this  case,  considering  the  point  from 
which  the  deceased  fell,  that  it  could  not 
have  been  observed  by  the  engineer,  the 
shortness  of  the  time— not  more  that  two 
seconds — the  necessary  attention  of  the  en- 
gineer to  the  proper  operation  of  his  engine 
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and  the  noise  attendant  upon  Its  moyement, 
I  am  of  opinion  that  this  was  an  excusable 
accident,  and  there  is  no  testimony,  within 
the  definition  of  legal  evidence,  that  there 
was  a  breach  of  duty  on  the  part  of  the  en- 
gineer, or  that  an  actionable  wrong  has  been 
committed  by  the  defendants. 

ALLEN,  J.  (dissenting).  I  do  not  concur 
in  the  Tiews  expressed  by  the  court,  but  the 
opinion  has  been  filed  so  late  in  the  term 
that  I  cannot  do  more  than  suggest  my  rea- 
sons for  dissenting.  The  opinion  of  the 
court  Is  based  on  two  propositions :  (1)  That 
it  was  not  the  duty  of  the  engineer  to  keep 
a  lookout  in  the  direction  the  train  was 
backing,  except  for  the  purpose  of  seeing  if 
there  was  any  obstruction  on  the  track  in 
front  of  the  rear  of  the  train,  and  conse- 
quently the  defendants  owed  no  duty  to  the 
plaintiff's  intestate,  a  brakeman,  who  was 
between  the  first  and  second  cars.  (2)  That 
if  such  a  duty  should  be  imposed  there  is 
no  evidence  that,  by  the  exercise  of  ordinary 
care,  the  dangerous  position  of  the  intes- 
tate could  have  been  discovered  and  his 
death  averted.  If  either  position  can  be  sus- 
tained, the  judgment  of  nonsuit  should  be 
aflarmed.  It  is  noticeable  that  in  the  first 
part  of  the  opinion  it  is  stated  that  it  is  not 
necessary  to  decide  the  first  proposition,  but 
after  a  review  of  a  part  of  the  evidence,  it 
was  thought  best  to  do  so. 

1.  The  authorities  agree  that  it  is  the  duty 
of  an  engineer,  while  running  his  train,  to 
keep  a  lookout,  and  that  he  and  the  com- 
pany he  represents  are  chargeable  with  what 
he  sees,  and  with  all  that  can  be  discovered 
by  the  exercise  of  ordinary  care.  .  By  the 
term  ''keeping  a  lookout,"  I  understand  look- 
ing In  front  when  the  train  is  moving  for- 
ward, and  to  the  rear  when  it  is  moving 
backward.  If  there  is  any  difference  in  the 
degree  of  care  to  be  observed  in  the  per- 
formance of  this  duty,  dependent  on  the 
movement  of  the  train,  I  would  say  that 
greater  care  ^ould  be  required  when  mov- 
ing backward,  as  the  operation  is  more  dan- 
gerous. I  do  not  think  that  the  purpose  of 
requiring  the  engineer  to  look  to  the  rear 
when  it  is  backing,  is  to  enable  him  to  see 
obstructions  in  front  of  the  train,  as  stated 
In  the  opinion  of  the  court,  but  that  it  is 
that  he  may  overlook  the  train  and  note 
the  signals  of  the  trainmen,  and  to  do  this 
he  must  observe  their  positions.  In  this 
case,  the  train  consisted  of  an  engine,  ten- 
der, and  three  cars,  and  it  was  backing  in- 
to a  siding  for  the  purpose  of  leaving  the 
cars.  J.  R.  Warren,  a  witness  for  the  de- 
fendant, explains  this:  *'Q.  State  to  his  hon< 
or  and  the  jury  exactly  how  it  occurred 
and  all  about  it  A.  The  train  comes  there, 
it  has  a  mountain  to  come  up,  and  they 
were  to  put  those  cars  on  the  side  track, 
and  Mr.  Sigmon  was  riding  the  car  when 
he  passed  the  switch,  and  he  put  on  the 
first  brake  on  the  rear  car  and  he  jumped 


off  by  the  side  of  me,  and  he  Jumped  up  be- 
tween the  cars  and  got  out  of  my  sight  then, 
and  they  went  down  about  90  or  40  feet, 
and  I  saw  him  down  under  the  car,  and  he 
rolled  out  in  front  of  the  wheels."  The 
plaintiff's  intestate  was  setting  the  brakes  in 
order  that  the  cars  might  remain  on  the  sid- 
ing, and  in  the  position  desired.  Suppose 
the  brakes  had  not  held,  was  it  not  the  duty 
of  the  brakeman  to  notify  the  engineer  and, 
if  so,  his  duty  to  see.  I  do  not  wish  to  see 
a  harsh  or  unreasonable  rule  imposed  on  en- 
gineers, who  are  usually  prudent,  intelligent, 
and  brave,  but  the  position  of  the  brakeman 
is  a  very  dangerous  one,  and  he  should  not 
be  left  without  protection.  If  this  is  a  cor- 
rect view  of  the  relation  of  the  parties,  it 
was  the  duty  of  the  engineer  to  look  to- 
wards the  rear  of  the  train,  that  he  might 
note  Its  condition  and  might  receive  sig- 
nals, and  if  he  failed  to  look,  or  if  he  looked 
and  failed  to  see  what  could  have  been  seen 
by  the  exercise  of  ordinary  care,  he  was 
negligent. 

(1)  Did  he  look?  I  do  not  know,  and  it 
Is  not  for  me  to  say.  My  duty  is  at  an  end 
when  I  consider  the  question  whether  there 
was  any  evidence  that  he  did  not  look.  The 
engineer  testified  that  he  was  looking  west 
towards  the  rear  of  the  train.  C.  H.  Perry, 
a  witness  for  the  plaintiff,  described  the 
fall  of  the  deceased,  his  crying  out,  etc., 
and  was  then  asked  the  following  questions : 
'^Q.  Which  way  was  the  engineer  looking 
when  this  was  going  on,  what  was  standing 
on  the  other  side  of  this  train?  A.  There 
was  a  train  pulling  out  just  as  they  headed 
in  there;  pulling  out  towards  Asheville,  a 
freight  train.  Q.  What  was  Mr.  Roberts 
looking  at?  A.  He  had  his  face  turned  to- 
wards the  east,  towards  Asheville  when  I 
noticed  him.  Q.  Away  from  this  train?  A« 
Yes.  Q.  And  Mr.  Sigmon  was  which  way 
from  him?  A.  He  was  west."  It  Is  true 
he  stated  on  cross-examination  that  he  was 
not  looking  at  the  engineer  the  instant  the 
deceased  fell,  but  this  witness  was  not  a 
partisan  of  the  plaintiff.  It  is  in  evidence 
that  the  defendant  furnished  him  a  pass  to 
attend  the  trial,  and  that  he  notified  wit- 
nesses for  the  defendant  to  attend.  Again, 
Mrs.  C.  H.  Perry  says:  "Q.  Do  yon  know 
which  way  the  engineer  was  looking  when 
he  fell?  A.  He  was  looking  east  before  the 
accident,  but  I  don't  know  which  way  he 
was  looking  when  he  was  under  the  car." 
It  seems  to  me  this  is  some  evidence  that 
the  engineer  was  not  keeping  a  lookont. 

2.  But  suppose  he  looked,  did  he  fall  to 
observe  what  a  man  exercising  ordinary 
care  would  have  discovered?  There  was 
one  car  and  a  tender  between  the  deceased 
and  the  engineer,  a  distance  of  perhaps  60 
feet  The  deceased  began  crying  out  about 
the  time  he  fell,  and  this  continued  until 
the  train  stopped.  OL  H.  Perry  says:  **Q. 
At  that  time  you  say  you  saw  him  fall  down 
on  the  track,  did  he  say  anythinsr  at  first 
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or  did  It  knock  the  breath  out  of  him?  A. 
He  hollered  pretty  soon  after  he  fell.  Q. 
Did  he  holler  the  same  Instant  he  fell,  or  a 
second  or  two  afterwards?  A.  Yes,  a  second 
or  two  afterwards  about  the  same  time.  Q. 
I  ask  you  If  it  was  not  a  second  or  two  after 
he  fell  that  he  hollered,  and  if  his  hollering 
and  the  stopping  of  the  train  was  not  al- 
most at  the  same  time?  A  No,  sir;  the 
train  did  not  stop  when  he  fell.  Q.  I  mean 
did  not  the  train  stop  almost  as  he  holler- 
ed? A  As  I  recollect  the  train  stopped 
while  he  was  hollering.  (This  witness  was 
65  or  70  yards  from  the  train.)  Q.  How  far 
were  you  away?  A.  About  65  or  70  yards." 
Mrs.  O.  H.  Perry  testified  that  she  heard  the 
crying  out  and  she  was  asked,  "How  far 
away  were  you?  About  65  yards.  Did  you 
hear  him  holler?  Yes."  F.  L.  Potts,  a  wit- 
ness for  defendant,  said  he  was  60  yards 
from  the  railroad  and  heard  him.  Dock 
Bryson  said  he  was  125  feet  from  the  rail- 
road and  heard  him.  If  two  witnesses,  who 
were  65  yards,  and  another  125  feet,  distant, 
heard  him,  is  it  unreasonable  to  say  that 
there  is  erldence  that  the  engineer,  who  was 
wKhin  60  feet,  could  have  heard  If  he  had 
exercised  ordinary  care? 

Next,  was  there  evidence  that  he  could 
have  seen  the  dangerous  position  of  the  de- 
ceased? The  deceased  fell  between  the  first 
and  second  car.  One  of  his  feet  became  en- 
tangled at  the  coupling,  and  he  fell  across 
the  rail,  out  between  the  cars.  He  was  a 
grown  man,  and  the  wheels  ran  across  his 
thigh.  This  admits  of  the  argument  that 
from  the  thigh  to  the  head  was  beyond  the 
rail — approximately  three  feet  Mrs.  C.  H. 
Perry  says:  "Q.  What  was  he  doing,  was 
he  moving  along?  A.  He  had  his  hands  out- 
side ahold  of  the  ends  of  the  cross-ties." 
J.  R.  Warren  says:  "Q.  What  position  was 
he  in  when  he  fell  between  the  cars?  A. 
He  fell  right  down  on  his  stomach,  and 
his  bands  were  catching  on  to  the  ends  of 
the  cross-ties  as  he  was  sliding  down  in 
front  of  the  wheels.  Q.  Where  was  his  feet? 
A  One  was  down  next  to  the  ties,  and  one 
was  hanging  somewhere,  and  he  told  me  it 
was  hung  on  the  air  hose ;  that  his  foot  was 
hung  on  the  air  hose.  Q.  What  is  the  air 
hose?  A,  It  is  to  connect  the  air  between 
the  cars,  it  is  the  rubber  hose.  Q.  When  he 
fell,  did  he  fall  right  across  the  track?  A. 
Yes,  his  head  was  out  about  even  with  the 
end  of  the  ties,  about  two  feet,  I  guess ;  that 
Is,  to  the  end  of  the  ties."  A.  L.  Roberts, 
the  engineer,  testified:  "Q.  How  far  do 
those  cars  project  over  the  rail?  A.  I  don't 
know,  something  like  12  or  14  inches.  Q.  So, 
if  a  man's  body  projected  out  two  feet  over 
the  rail,  there  would  not  be  anything  in  the 
world  to  prevent  you  from  se^biig  him?  A. 
It  don't  look  like  that  would  be." 

8.  h,  <3abe  testified  that  he  had  worked  on 
the  railroad  seven  or  eight  years,  and  was 
acquainted  with  the  situation  at  Balsam, 
and  was  asked  the  f Cclowing  questions :    "Q. 


I  wish  yon  would  state  to  his  honor  and  the 
Jury  how  much  of  a  curve  there  is  there  on 
this  side  track?  A.  The  main  line  comes 
up  straight  until  you  get  there  to  the  switch. 
The  Court :  Q.  That  switch  was  where  th^ 
were  putting  the  cars  in?  A.  Yes;  and  then 
the  main  line  curves  south  around  this  way. 
The  Court :  Q.  That  is  coniing  towards  Ashe- 
viUe?  A.  Yes;  and  when  the  engine  went 
up  in  here  (indicating  with  motion),  yon 
could  see  down  in  there  plain  enough  on 
this  curve,  and  when  you  get  down  to  the 
switch,  there  is  a  curve  there;  that  Is,  the 
switch  curves  off  from  the  main  line  like 
any  other  switch.  By  counsel:  Q.  How  much 
does  the  switch  carve?  A  Very  little.  Q. 
State  whether  or  not,  at  any  point  along 
there,  he  could  have  seen  a  man  two  feet 
over  the  track  at  the  rear  end  of  the  car 
next  to  the  engine?  A  He  could  have  seen 
him  at  any  point.  And  the  track  comes  on 
the  south,  on  the  engineer's  side,  and  he 
could  have  seen  better  from  his  cab  than  he 
could  from  the  side  track."  I  submit  that 
a  fair  consideration  of  this  evidence  leads  to 
the  conclusion  that,  if  true,  the  engineer 
could  have  seen  and  heard. 

3.  If  so,  the  remaining  inquiry  is,  could 
he  have  seen,  and  heard  in  time  to  stop  the 
train  and  avoid  killing  the  deceased,  or, 
rather,  is  there  evidence  of  this  fact?  This 
involves  an  investigation  of  the  evidence 
as  to  the  distance  the  train  moved  after 
the  deceased  fell,  the  speed  of  the  train, 
and  the  distance  within  which  it  oonld  be 
stopped. 

(1)  How  tBLT  did  the  train  move  after  the 
deceased  fell?  C.  H.  Perry  testified:  **Q. 
After  he  fell,  how  far  did  your  train  go? 
A.  It  seemed  to  me  that  it  went  but  a  little 
piece;  could  not  say  exactly  how  far.  Q. 
Give  your  best  judgment*  as  to  how  far  it 
went?  A.  It  went,  It  seemed  to  me,  prob- 
ably a  car  length.  Q.  That  is  your  best 
judgment  of  it?  A.  Yes,  at  the  time.  Q. 
When  he  f^,  what  did  you  see  him  doing 
on  the  track?  A.  It  looked  like  he  was  just 
scrambling  along.  I. don't  know  whether  his 
feet  were  fastened  or  whether  he  was  just 
trying  to  keep  out  of  the  front  of  the  car. 
Q.  And  it  looked  like  he  was  trying  to  keep 
out  of  the  way  of  the  wheels?  A.  Yes.  Q. 
Well,  Just  state  how  he  was?  A.  The  best  I 
could  see  it  just  looked  like  he  was  trying 
to  keep  out  of  the  way  of  the  wheel.  Q. 
How  far  did  the  car  go  under  those  circum- 
stances, you  say  it  went  a  car  length?  A 
I  could  not  say,  it  might  have  been  more 
than  that  Q.  That  is  your  Judgment  that 
it  went  about  a  car  length  while  he  was  in 
that  situation?  A.  Yes,  something  like  that" 
It  is  conceded  that  a  car  length  is  about 
30  feet 

(2)  What  was  the  speed  of  the  train? 
Dock  Bryson  and  G.  H.  Perry  say  it  was 
going  about  '*as  fast  as  a  man  could  walk  ;** 
J.  R.  Warren,  "three  or  four  miles  an  hour ;" 
D.  C.  Ensley,  "three  miles  an  hour."    A.  L. 
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Roberts  says  when  he  started  in  the  BiiSlng, 
be  was  running  from  '*foQr  to  six  miles  an 
honr,"  and  he  was  then  asked:  "Q.  Ton 
mean  to  tell  the  Jury  that  when  yon  start- 
ed  to  back  in  there,  It  was  going  fonr  to  six 
miles  an  honr?  A.  Tes,  but  when  he  fell  off 
it  might  not  haye  been  going  two  miles  an 
hour." 

(3)  Within  what  distance  could  the  train 
have  been  stopped?  S.  L.  Gabe  testified 
*'wlthln  four  feet"  A-  L*  Roberts  testified 
on  cross-examination:  "Q.  Ton  say  if  the 
train  had  been  going  from  four  to  six  miles 
an  hour,  you  could  hare  stopped  in  8  or  10 
feet,  so  that  you  could  stop  the  train  going 
at  two  ndles  an  hour  in  what  distance?  A. 
In  the  slack  of  the  car.  Q.  How  much  slack 
is  there  in  a  car?  A.  There  was  two  feet 
slack  in  the  cars  that  were  coupled  together. 
Q.  How  much  slack  was  there  in  this  car? 
A.  8ix  or  eight,  maybe  ten  inches.  Q. 
And  yon  could  stop  that  one  car  in  six 
inches?  A.  In  ten  or  twelve  inches.  Q.  And 
the  others  might  have  rolled  on  a  little  fur- 
ther? A.  (No  answer.)**  And  on  re-direct 
examination:  "Q.  Xou  say  you  could  stop 
a  train  going  two  miles  an  hour  in  ten 
inches,  do  you  mean  with  or  vrithout  slack? 
A.  Without  the  slack  of  the  cars.  With  the 
slack  of  the  cars,  it  would  have  taken  long- 
er. Q.  If  that  train  was  going  back  in 
there  at  two  miles  an  hour  with  the  slack 
in,  in  how  far  could  you  stop  it?  A.  In 
about  eight  feet" 

There  is  therefore  evidenee  that  the  train 
ran  30  feet  after  the  deceased  fell;  that  he 
fell  within  60  feet  of  the  engine  and  in  the 
direction  the  engineer  was  required  to  look; 
that  he  began  crying  out  as  he  fell;  that 
he  was  heard  65  yards  distant;  that  his 
head  was  two  feet  beyond  the  rail,  and 
he  was  grabbing  at  the  end  of  the  cross- 
ties;  that  the  car  between  him  and  the  en- 
gine projected  over  the  rail  14  inches;  that 
the  train  was  running  at  from  two  to  four 
mUes  an  hour,  and  therefore  making  little 
noise;  that  the  train  could  have  been  stop- 
ped in  four  feet  at  least  and  one  witness 
who  was  not  present  but  was  familiar  with 
the  location  and  trains,  swore  the  engineer 
could  have  seen  the  deceased.  If  the  car 
ran  80  feet  and  he  had  seen  or  heard  the 
deceased  as  he  fell,  and  had  stopped  his  car 
in  28  feet,  when,  according  to  the  evidence 
it  could  have  been  stopped  in  4,  a  life  would 
have  been  saved.  I  agree  with  the  principle 
laid  down  by  the  court  that  it  is  the  duty  of 
the  superior  court  Judge  to  decide  whether 
there  is  evidence,  and  of  this  court  upon  appeal 
to  review  this  decision,  but  we  cannot  go 
further.  We  cannot  weigh  the  evidence  and 
pass  on  its  sufficiency,  and  if  we  undertake 
to  do  so,  we  usurp  the  powers  of  the  Jury. 
The  duty  imposed  is  well  stated  by  Justice 
Hoke  in  Fitzgerald  v.  Railroad,  141  N.  O. 
534,  64  S.  B.  893  (6  L.  B.  A.  [N.  8.]  837). 
He  says:   ''It  is  very  generally  held   that 


direct  evidence  of  negligence  is  not  required, 
but  the  same  may  be  inferred  from  facts 
and  attendant  circumstances,  and  it  is  well 
established  that  if  the  facts  proved  establish 
the  more  reasonable  probability  that  the  de- 
fendant has  been  guilty  of  actionable  neg- 
ligence, the  case  cannot  be  withdrawn  from 
the  Jury,  though  the  possibility  of  accident 
may  arise  on  the  evidence.  Thus,  in  Shear- 
man and  Redfield  on  Negligence,  I  58,  it  is 
said:  The  plaintltl  is  not  bound  to  prove 
more  than  enough  to  raise  a  fair  presump- 
tion of  negligence  on  the  part  of  the  de- 
fendant and  of  resulting  injury  to  himself. 
Having  done  this  he  is  entitled  to  recover 
unless  the  defendant  produces  evidence  to 
rebut  the  presumption.  It  has  sometimes 
been  held  not  sufficient  for  the  plaintiff  to 
establish  a  probability  of  the  defendant's 
default,  but  this  is  going  too  far.  If  the 
facts  proved  render  it  probable  that  the  de- 
fendant violated  its  duty,  it  is  for  the  jury 
to  decide  whether  it  did  so  or  not  To  hold 
otherwise  would  be  to  deny  the  value  of  cir- 
cumstantial (evidence.*" 

I  was  interested  in  the  eloquent  plea  of 
counsel  for  the  plaintiff  in  behalf  of  trial  by 
jury,  in  the  course  of  which  he  said  it  was 
reported  that  King  Alfred,  in  the  olden  days, 
had  caused  44  of  the  judges  to  be  executed, 
because  of  their,  denial  of  this  right  to  the 
subject  I  would  suggest  to  him  that  the  in- 
cident is  violative  of  the  principle  he  ad- 
vocates as  there  is  no  suggestion  that  the 
king  gave  the  judges  a  trial  by  jury. 

I  repeat  that  I  do  not  know  how  the  fact 
is,  nor  do  I  know  what  I  would  do  as  a 
juror,  but  in  my  opinion  there  is  evidoice 
fit  to  be  submitted  to  a  Jury. 

CLARK,  O.  J.  (concurring  in  dissenting 
opinion  of  ALLEN,  J.).  When  the  train  was 
moving  rear  foremost  into  the  siding — ^that  Is, 
backing  into  it^-4t  was  the  duty  of  the  en- 
gineer to  look  out  of  the  cab  window  in  the 
direction  in  which  the  train  was  moving.  If 
he  did  not  do  so,  and  thereby  failed  to  hear 
the  outcries  or  see  the  struggles  of  the  de- 
ceased brakeman  in  trying  to  save  himself, 
it  was  clearly  negligence.  The  engineer 
was  in  charge  of  the  train,  and  it  was  his 
duty  to  keep  supervision  over  It  It  is  true 
that  the  engineer  testifies,  in  his  own  behalf, 
that  he  did  keep  a  lookout  by  leaning  out 
of  the  window  and  looking  in  the  direction 
in  which  the  train  was  moving.  But  he 
may  have  t>een  mistaken  as  to  this.  The 
nonsuit  takes  for  granted  that  his  statement 
was  true^  hut  if  the  statement  had  been  sub- 
mitted to  the  jury  there  was  evidence  from 
which  they  might  have  found  the  contrary. 
The  fact  that  people  standing  some  distance 
off  heard  the  agonized  scream  of  the  victim 
while  the  engineer  little  more  than  a  car 
length  away  says  that  he  did  not  would 
Indicate  that  he  was  not  leaning  ofrt  the 
cab  window.    Besides  how  far  the  head  and 
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hands  of  a  man  In  the  position  of  the  deceas- 
ed should  have  been  seen  by  one  leaning  out 
of  the  cab  window,  which  would  put  the  en- 
gineer considerably  beyond  the  edge  of  the 
ties,  was  a  matter  for  the  jury.  These  and 
other  potent  circumstances  mentioned  In  the 
dissenting  opinion  of  Mr.  Justice  AIjLEN, 
which  need  not  be  repeated  here,  would  seem 
to  make  it  dear  that  this  case  should  have 
been  submitted  to  the  jury. 

The  old  landmark  was  that  if  there  is 
"any  evidence  beyond  a  scintiUa**  a  party 
was  entitled  to  have  the  case  submitted  to 
jury,  as  guaranteed  by  the  Constitution.  The 
departure  was  made  in  Wlttkowsky  v.  Was- 
son,  71  N.  G.  451,  in  which  Judge  Bynum 
filed  his  admirable  dissenting  opinion  which 
is  a  classic.  From  that  day.  to  this  the 
power  of  the  judges  to  take  cases  from  the 
jury  has  been  steadily  extended  till  now  it 
can  almost  be  said  that  trial  judges  are 
tempted  to  think  that  It  is  not  incumbent 
upon  them  to  give  the  plaintiff,  especially 
In  negligence  cases,  the  right  to  a  trial  by 
jury  unless  the  judge  is  of  an  opinion  that 
the  evidence  will  '^reasonably*'  justify  a  ver- 
dict for  the  plaintiff.  That  is,  the  judge  puts 
himself  in  the  place  of  the  jury.  The  dis- 
tinguished counsel  of  the  plaintiff  in  this 
case  recalled  to  our  attention  that  Alfred 
the  Great  Is  said  by  some  writers  to  have 
hung  44  judges  for  denjdng  this  right  to 
trial  by  jury.  The  Incident  is  doubtless 
mythical,  for  trial  by  jury  was  not  known 
till  many  centuries  later,  if  we  take  the 
best  authorities.  But  if  the  tendency  to 
cut  short  trials  by  depriving  parties  of  the 
right  to  have  controversies  settled  by  jury 
is  not  very  much  restricted  it  will  inevitably 
result  In  legislation  that  will  deprive  judges 
of  that  power,  and  probably  go  much  further 
than  it  should.  We  have  Instances  before  us 
of  such  result 

At  common  law,  the  judges  were  not  for- 
bidden to  express  an  opinion  upon  the  facts. 
In  fact,  this  right  was  very  useful  in  practice 
as  an  aid  to  the  jury,  and  the  judges  still 
possess  such  power  in  the  federal  courts 
and  in  many  of  our  sister  states  as  well  as 
in  England.  But  by  reason  of  some  abuse, 
as  it  was  thought,  In  this  state  the  judges 
were  absolutely  deprived  of  that  power  by 
the  act  of  1796,  now  Revlsal,  ft  535,  with 
the  result  that  the  slightest  expression  of 
an  opinion  on  the  facts  by  a  judge  in  the 
course  of  a  trial,  however  impartial  or  help- 
ful it  might  be  to  the  jury,  is  now  ground 
for  a  new  trial.  Again,  it  was  the  right  of 
the  judges  to  prescribe  the  number  and 
length  of  the  speeches  of  counsel  as  it  still 
is  in  the  federal  courts,  and  In  most  of  the 
state  courts  and  in  England.  But  by  reason 
of  what  was  thought  to  be  an  abuse  of  this 
power  by  the  judges  it  was  absolutely  tak^ 
away  by  statute  with  a  great  increase  of  the 
length  of  trials  and  expense  to  the  public. 
Revlsal,  §  216,  has  somewhat  restored  the 


former  power  of  the  judges  in  this  respect 
but  not  to  the  full  extent 

By  reason  of  the  holding  of  this  court  in 
Owens  V.  R.  B.,  88  N.  0.  502,  that  the  bur- 
den was  upon  the  plaintiff  to  negative  con- 
tributory negligence,  Ruifin,  J.,  dissenting, 
the  General  Assembly  promptly  passed  the 
act  of  1887,  now  Revlsal,  I  483,  which  re- 
quires that  the  defense  of  contributory  neg- 
ligence "shall  be  set  up  in  the  answer  and 
proved  on  the  trial."  In  Neal  v.  R.  R.,  126 
N.  C.  634,  36  S.  E  117,  49  L.  R.  A.  684,  this 
court  by  a  bare  majority  decided  that  the 
judge  could  hold  as  a  matter  of  law,  upon 
the  demurrer  to  the  evidence  of  the  plain- 
tiff, that  contributory  negligence  was  proven. 
Without  repeating  what  was  said  in  the 
dissenting  opinions  in  that,  and  subsequent, 
cases,  it  is  sufficient  to  say  that  the  doctrine 
of  Neal  V.  R.  R.,  has  been  extended  until  in 
the  opinion  of  many  good  lawyers  the  bene- 
ficial intent  of  the  Legislature  In  enacting 
Revlsal,  S  483,  has  been  largely  denied  to 
the  plaintiff  In  many  cases. 

The  extent  to  which  the  courts  are  assum- 
ing on  motions  for  nonsuit  to  judge  of  the 
"sufficiency  of  the  evidence."  and  as  to  the 
defense  of  contributory  negligence,  the  tend- 
ency to  hold  as  a  matter  of  law  that  the 
plaintiff  is  guilty  of  contributory  negligence 
notwithstanding  the  statute  put  that  bur- 
den upon  the  defendant,  and  clearly  meant 
that  whether  it  was  "proven**  or  not  was  a 
fact  to  be  determined  by  the  jury,  are  to  be 
deplored. 

Without  questioning  In  the  slightest  degree 
the  right  of  the  majority  of  the  court  to  ex- 
press their  own  views,  I  deem  it  my  duty  as 
well  as  my  right  to  dissent  earnestly  against 
this  claim  of  power  on  the  part  of  the  court 
Men  conscious  of  their  own  rectitude  are  es- 
pecially prone  to  believe  their  own  judgment 
correct,  and  judges  are  no  exception.  But 
under  our  Ckmstitutlon  parties  to  litigation 
have  a  right  to  have  jurors  and  not  judges 
pass  upon  the  evidence,  however  slight,  when 
beyond  a  mere  scintilla.  They  can  challenge' 
jurors  who  are  to  iwss  upon  the  facts,  but 
cannot  except  to  a  judge  who  feels  comi)etent 
to  pass  upon  the  facts  in  holding  that  the 
evidence  is  "not  sufficient  to  justify  a  verdict 
for  the  plaintiff.*' 

In  the  late  dedslon  of  the  United  States 
Supreme  Court  in  the  Standard  Oil  Case, 
that  court  assumed  to  write  into  an  act  of 
Congress  the  word  "reasonable**  as  Mr.  Jus- 
tice Harlan  so  clearly  pointed  out  in  his 
dissenting  opinion.  The  majority  of  that 
court  were  doubtless  sincere,  but  they  at- 
tributed to  their  own  Intelligence  powers 
which  under  the  Constitution  were  vested  in 
Congress.  They  doubtless  beUeved  that  the 
court  had  "the  last  say."  But  the  Constitu* 
tlon,  from  which  they  derive  their  powers 
(article  111,  |  2,  d.  2),  gives  that  court  jurl»> 
diction,  "with  sudi  exceptions,  and  under 
such    regulations,    as    the    Congress    shall 
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make."  The  courts  have  not  even  "the  last 
say'*  In  respect  to  the  Executive,  for  when 
Chief  Justice  Marshall  rendered  a  decision 
which  the  President  deemed  unsound  he 
declined  to  obey  it,  and  the  decision  has 
never  been  executed  to  this  day. 

Not  concurring  in  the  views  of  the  majori- 
ty of  the  court,  it  is  not  improper  to  call 
attention  to  some  of  the  instances  In  which, 
in  this  state,  the  Legislature  has  dissented 
from  this  tendency  in  the  courts  to  substitute 
their  own  Judgment  as  to  the  extent  of  their 
powers  by  terming  it  a  matter  of  law.  In 
some  instances  the  Legislature  has  probably 
gone  too  far  in  the  opposite  direction  as 
was  perhaps  a  natural  consequence. 


(155  N.  C.  845) 

HERRING  et  al.  v.  WARWICK  et  al. 

(Supreme  Court  of  North  Carolina.     May  31, 

1911.) 

1.  Mortgages  (|  372*)— Sale  by  Mobtqagse 
Under    Power— Revesting   Title— EIssen* 

TIAIjS. 

Title  purchased  under  a  registered  deed 
from  a  mortgagee  did  not  revest  in  him  because 
he  accepted  repayment  of  the  price  on  the  mort- 
gagor refusing  to  give  possession,  especially 
since  the  purchaser  afterwards  attempted  to  se- 
cure possession. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  372.*] 

2.  Mortgages  (§  372*)— Sale  by  Mortgagee 
Under    Power  —  Vesting    Title  — Essen- 

TIALtS 

To  vest  title  in  the  grantee  under  a  regis- 
tered deed  from  a  mortgagee  it  was  not  essen- 
tial that  the  grantee  be  given  possession. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  §  872.»] 

3.  Appeal  and  Error  (I  169*)  —  Review — 
Questions  Not  Considered  Below. 

The  Supreme  Court  cannot  consider  a  ques- 
tion not  considered  by  the  trial  court,  and  not 
affecting  the  verdict  appealed  from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1018-1034;  Dec  Dig.  $ 
169.»] 

Appeal  from  Superior  Court,  Sampson 
County;   Whedhee,  Judge. 

Action  by  8.  A.  Herring  and  others  against 
M.  A.  Warwick  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed 
for  new  trial. 

This  action  was  brought  originally  to  re- 
cover the  possession  of  land,  with  rents  and 
profits  and  damages  for  waste,  with  a  prayer 
for  the  redemption  of  the  land  from  a  mort- 
gage. The  case  was  finally  tried  only  upon 
the  issue  as  to  waste.  On  December  27,  1804, 
S.  A.  Herring  and  his  wife,  Nellie  A.  Herring, 
executed  a  mortgage  with  power  of  sale  upon 
the  lands  of  the  wife  to  John  T.  Gregory,  to 
secure  the  payment  of  a  note  for  $125  with 
interest  The  debt  was  not  paid  and  the 
mortgagee  regularly  sold  the  land  under  the 
power,  and  M.  A.  Warwick,  one  of  the  de- 
fendants, became  the  purchaser,  paid  the 
price,  and  Gregory  conveyed  the  land  to  him 


by  deed  which  was  duly  registered.  Nellie 
A.  Herring  having  died,  M.  A.  Warwick,  the 
purchaser  at  the  sale,  brought  an  action 
against  S.  A.  Herring,  her  husband  and  ten- 
ant by  the  curtesy,  for  the  possession  of  the 
land.  S.  A.  Herring  answered  the  complaint 
in  that  action,  and  averred  tliat  Warwick  had 
bought  the  land  at  the  sale, 'under  the  power 
contained  in  the  mortgage,  for  John  T.  Greg- 
ory, the  mortgagee,  and  that  by  reason  there^ 
of,  the  relation  of  mortgagor  and  mortgagee 
betweai  S.  A.  Herring,  the  defendant  in  that 
suit,  and  John  T.  Gregory  still  subsisted.  The 
heirs  of  Mrs.  Gregory  were  not  parties  to  the 
suit.  The  court  submitted  issues  to  the  jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows: (1)  Did  the  plaintiff  hid  off  the  land 
described  In  the  complaint  for  J.  T.  Gregory, 
the  mortgagee?  Ans.  No.  (2)  Did  the  pur- 
chase, under  which  the  plaintiff  claims,  ter^ 
minate  the  relation  of  mortgagor  and  mort- 
gagee subsisting  between  the  defendant,  S.  A. 
Herring,  and  the  mortgagee,  J.  T.  Gregory? 
Ans.  No.  (3)  What  are  the  plaintiff's  daiD- 
ages?  (No  answer.)  The  court  thereupon  ad- 
Judged  that  the  land  be  sold  by  a  commission- 
er to  pay  the  mortgage  debt,  which  was  done, 
and  John  T.  Gregory  became  the  purchaser, 
and  the  commissioner  conveyed  the  land  ta 
him,  upon  payment  of  the  purchase  money, 
under  the  order  of  the  couirt.  He  afterwards 
conveyed  the  land  to  M.  A.  Warwick,  the  de^ 
fendant  in  the  action.  The  testimony  rela- 
tive to  the  transaction  between  John  T. 
Gregory,  mortgagee,  and  M.  A.  Warwick,  with- 
respect  to  the  sale  under  the  mortgage,  was 
that  of  M.  A.  Warwick,  who  testified:  "I 
bought  the  land  at  the  sale.  Nobody  bid  hut 
me.  Auctioneer  cried  it  off.  I  never  agreed 
to  buy  the  land  for  Gregory.  I  paid  Gregory 
for  the  land  and  bought  it  for  myself.  Whea 
I  got  the  deed,  I  came  and  had  it  recorded. 
I  tried  to  dispossess  Herring.  After  Gregory 
got  possession  under  the  commissioner's  deed, 
I  bought  it  again.  I  don't  know  how  Gregory 
got  in  possession.  X  have  been  in  possession 
for  10  or  12  years.  First  time  X  took  a  dee<t 
from  Gregory,  Herring  would  not  give  up  the 
possession,  and  I  went  to  Gregory  and  told 
him  I  would  have  nothing  more  to  do  with 
the  land  until  he  got  possession.  He  paid 
me  back  the  purchase  money;  at  least,  he- 
gave  me  his  note  for  the  amount  paid  by  me, 
and  when  I  bought  the  land  from  him  the  sec- 
ond time,  he  gave  me  credit  for  the  note.  I 
knew  the  title  was  in  Nellie  Herring's  name 
and  her  bodily  heirs.  I  knew  the  land  had 
come  to  her  from  her  father.  Nellie  Herrings 
was  my  aunt  She  had  been  dead  two  years 
when  I  first  bought  the  land  rrom  Gregory. 
I  brought  suit  against  Herring  because  he 
would  not  give  up  possession.  Mr.  Gregory 
was  a  witness  in  the  suit  I  testified  on  the 
trial  myself.  Mr.  Gregory  paid  me  back  the 
money  that  I  paid  him  for  the  land.  He 
bought  the  land  himself  (under  the  judg- 
ment of  the  court).    X  then  got  a  deed  from 
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him  and  went  Into  possession.  It  was  in  the 
spring  of  1899.  I  don*t  know  when,  I  took 
possession  some  time  fifter  Herring  moved." 
The  issues  submitted  in  this  case,  with  the 
answers  thereto,  are  as  follows:  "(1)  Is  the 
defendant  Warwick  the  owner  of  the  land  de- 
scribed in  the  complaint,  for  and  during  the 
life  of  "S.  A.  Herring?  Ans.  Yes.  (2)  Are  the 
plaintiffs,  other  than  Lonnie  Herring,  the 
owners  in  remainder  of  said  lands,  subject  to 
the  life  estate  of  said  S.  A.  Herring^?  Ans. 
Yes.  (3)  If  so,  did  defendant  Warwick  com- 
mit waste  upon  said  lands?  Ans.  Yes.  (4)  If 
so,  what  are  plaintiffs'  (other  than  Lonnie 
Herring)  damages?  Ans.  $300.00.  (5)  What 
is  the  amount  now  due  on  original  mortgage 
debt?  Ans.  $126.50  with  8  per  cent  interest 
from  February  15,  1898." 

The  court  charged  the  jury  as  follows: 
'The  act  and  conduct  of  the  defendant  War- 
wick in  accepting  a  repayment  of  the  money 
paid  by  him  to  Gregory  at  the  first  sale,  and 
the  surrender  of  the  lands  conveyed  to  him 
by  deed  of  Gregory  and  wife  back  to  Gregory, 
was,  in  effect,  a  renunciation  on  his  imrt  of 
all  right  to  the  lands;  and  therefore  the 
deed  from  Gregory  and  wife  to  Warwick  (the 
second  deed)  had  no  more  effect  than  to  con- 
vey to  him,  Warwick,  the  life  estate  of  S.  A. 
Herring;  and  If  you  believe  the  defendant 
Warwick's  own  testimony,  you  will  answer 
the  first  issue  'Yes.'"  To  this  Instruction, 
the  defendant,  M.  A.  Warwick,  excepted  and 
appealed  from  the  judgment  which  was  en- 
tered upon  the  verdict 

Faison  A  Wright  and  J.  D.  Kerr,  for  ap- 
pellants. H.  A.  Grady  and  F.  B.  Ck>oper,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  there  was  error  in  the 
instruction  of  the  court  In  the  first  place, 
there  was  no  sufficient  evidence  for  the  jury 
that  Warwick  surrendered  possession  of  the 
land  to  Gregory.  On  the  contrary,  he  de- 
manded the  possession  of  S.  A.  Herring,  and 
upon  his  refusal  to  give  it  up,  he  brought  suit 
against  him  to  recover  it  thereby  continually 
asserting  his  right  to  the  possession  acquired 
by  his  purchase  from  J.  T.  Gregory,  the  mort- 
gagee, and  the  deed  the  latter  made  to  him, 
which  was  duly  and  promptly  registered. 
Even  had  Warwick  torn  up  or  otherwise  de- 
stroyed his  deed,  it  would  not  have  had  the 
legal  effect  of  revesting  the  title  in  Gregory. 
In  Linker  v.  Long,  64  N.  C.  296,  it  appeared 
that  a  deed  for  land  had  been  executed  by 
W.  F.  Taylor  to  Isaac  Linker  November  6, 
1852,  and  on  May  11, 1853,  it  was  redelivered 
by  Linker  to  Taylor,  with  the  following  In- 
dorsement upon  it:  "I  transfer  the  within 
deed  to  W.  F.  Taylor  again."  Taylor  kept 
the  possession  of  the  land  during  his  life  and 
his  heirs  retained  possession  to  the  time  of 
bringing  the  suit  The  lower  court  refused 
permission  to  read  the  deed  in  evidence.  This 
court  held  that  ruling  to  be  erroneous,  and 
with  reference  thereto,  paid:  'This  ruling  Is 


based  upon  the  Idea  that,  as  it  appears  from 
the  indorsement  upon  the  deed  that  it  had 
been  redelivered  by  the  bargainee  to  the  bar- 
gainor, the  legal  effect  of  this  writing  on  the 
back  was  to  nullify  the  deed,  and  make  it  as 
if  it  had  never  been  executed.  By  force  of 
the  deed,  and  the  operation  of  the  statute  27 
Hen.  VIII,  an  estate  of  freehold  of  inheritance 
was  vested  in  Linker  on  the  6th  day  of  No- 
vember, 1852.  The  question  is.  Has  that  es- 
tate been  divested  by  any  conveyance,  or 
means,  known  to  the  law?  Suppose  that 
deed,  upon  the  11th  day  of  May,  1868,  had 
been  canceled,  torn  up,  or  burnt,  by  consent 
of  both  parties,  the  estate  would  not  have 
been  thereby  revested  in  Taylor,  for,  by  the 
common  law,  a  freehold  estate  In  land  can 
only  pass  by  livery  of  seisin — ^under  the  stat- 
ute of  enrollments,  by  'deed  of  bargain  and 
sale  Indented  and  enrolled' — and  under  the 
act  of  1715,  by  'deed  duly  registered';  so, 
the  freehold,  having  passed  to  Linker,  could 
only  be  passed  from  him,  either  to  a  third 
person  or  to  Taylor,  by  some  kind  of  convey- 
ance known  to  the  law.  A  will,  being  ambula- 
tory, may  be  revoked  by  cancellation ;  a  cov- 
enant or  agreement  being  in  fieri,  a  thing  to 
be  done — by  cancellation  or  by  deed  of  defeas- 
ance, which  may  be  executed  after  the  cove- 
nant. But  a  conveyance  of  a  freehold  estate 
of  Inheritance,  being  a  iMng  done,  cannot  be 
undone  by  cancellation,  or  in  any  other  mode, 
and  the  estate  can  only  be  revested  by  anoth- 
er conveyance ;  unless  a  condition  or  deed  of 
defeasance  executed  at  the  same  time  and  as 
a  part  of  the  conveyance,  be  annexed  to  the 
estate,  giving  to  It  a  qualification  t)y  which 
it  may  be  defeated.  For  illustration,  a  mort- 
gage is  a  conveyance  on  condition.  If  the 
money  be  paid  at  the  time  fixed  the  estate  is 
revested  in  the  mortgagor,  but  if  the  condi- 
tion be  not  performed  by  payment  at  the  day, 
the  estate  becomes  absolute,  and  although  the 
money  be  paid  and  accepted  afterwards,  the 
estate  can  only  be  revested  by  another  con- 
veyance." The  Chief  Justice  is  referring,  in 
the  last  clause,  to  a  strict  foreclosure,  and 
not  to  the  right  or  equity  of  redemption.  He 
is  illustrating  the  point  by  giving  an  ex- 
ample of  a  deed  upon  con<Ution  and  apply- 
ing the  strict  rule  of  the  common  law  to 
the  relation  of  the  parties  without  regard  to 
the  equitable  right  of  the  mortgagor,  and 
the  illustration  Is  an  apt  one.  This  decision 
has  been  approved  in  several  cases,  and 
among  others  we  may  cite:  Wharton  v.  Moore, 
84  N.  0.  479,  37  Am.  Rep.  627;  Hare  v,  Jer- 
nlgan,  76  N.  C.  471;  Browne  v.  Davis  (opin- 
ion by  Justice  Shepherd)  109  N.  O.  23,  13  S. 
E.  703;  Tunstall  v.  Ck>bb  (opinion  by  present 
Chief  Justice)  109  N.  a  316,  14  S.  E.  28; 
Hodges  V.  Wilkinson,  111  N.  C.  56,  15  S.  Ei. 
941,  17  L.  B.  A.  545.  The  law,  as  declared 
in  Linker  r.  Long,  has  been  recognized  and 
acted  upon  to  the  present  time.  If  the  facts, 
as  they  appeared  in  that  case,  did  not  have 
the  effect  of  revesting  the  title  in  the  gran- 
tor, who  remained  in  the  poBsession  of  tb« 
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land  after  the  Indorsement  was  made  on 
the  deed  and  the  latter  was  redelivered  to 
him,  how  can  It  be  said,  as  a  matter  of 
law,  that  the  acts  and  conduct  of  Warwick 
divested  the  title  which  he  had  acquired  by 
his  purchase  and  the  deed  from  the  mort- 
gagee, which  was  registered?  J.  T.  Gregory 
paid  the  purchase  money  back  to  him  for 
the  reason  that  Herring  had  possession  of 
the  land  and  refused  to  surrender  It  This 
was  not  an  abandonment  of  his  title  or  or 
the  right  he  had  acquired  under  the  sale  and 
deed.  On  the  contrary,  he  almost  Imme- 
diately asserted  his  right  to  the  possession 
and  by  suit  attenuated  to  enforce  his  claim 
as  against  one  of  the  mortgagors. 

[2]  It  was  not  necessary  to  the  vesting  of 
the  title  in  Warwick  that  Gregory  should 
have  given  him  the  possession  of  the  land. 
The  title  vested  l^  the  deed  and  Its  regis- 
tration, the  latter  taking  the  place  of  liv- 
ery of  seisin.  The  verdict  upon  the  first  and 
second  Issues  resulted  from  an  erroneous  in- 
struction of  the  judge  to  the  Jury. 

[Sj  The  question  as  to  the  legal  effect  of 
the  proceedings  and  Judgment  in  the  cas0  of 
Warwick  v.  Herring,  upon  the  rights  of  the 
parties  to  this  litigation,  was  not  considered 
by  the  court,  and  therefore  did  not  enter 
into  the  verdict  or  in  any  way  affect  It  We 
cannot  therefore,  consider  that  question. 
The  parties  have  had  no  opportunity  to  be 
heard  in  regard  to  it  and,  apart  from  the 
fact  that  it  was  offered  as  evidence,  it  has 
played  no  part  in  the  decision  of  the  case. 
The  defendant  has  had  no  chance  to  except 
to  any  ruling  upon  It  and  it  would  not  be 
right  or  in  accordance  with  correct  proce- 
dure, to  pass  upon  it  at  this  time.  We  will 
do  so  If  it  ever  comes  before  us  directly  for 
our  decision,  but  it  is  not  now  presented  in 
any  tangible  form.  It  involves  the  applica- 
tion of  an  important  principle  of  law,  and 
is  not  at  all  free  from  difficulty.  The  plain- 
tiff offered  in  evidence  the  proceedings,  ver- 
dict and  Judgment  In  that  case,  and  relied 
upon  them  to  show  that  Warwick  was  seis- 
ed only  of  a  life  estate,  and  was,  therefore, 
liable  to  plaintiff,  as  reversioner,  for  waste 
committed  upon  the  premises,  as  it  Is  alleg- 
ed that  his  act  produced  lasting  damage 
to  the  Inheritance.  The  Judgment  professes 
to  sell  the  entire  estate  in  the  land  and  not 
only  the  life  interest  or  to  be  more  accurate. 
Its  operation  is  not  In  terms,  restricted  to 
the  life  estate,  though  there  is  one  expres- 
sion In  the  decree  of  confirmation  which  in- 
dicates that  such  may  have  been  the  inten- 
tion of  the  court  Did  it  operate  upon  the 
estate  in  reversion,  and,  if  so,  are  plaintiffs 
bound  by  it  not  having  been  made  parties 
to  the  suit?  Does  it  bind  them  by  reason 
ot  the  fact  that  they  introduced  it  and  rely 
upon  it?  Are  they  still  required,  notwlth- 
staoding  the  Judgment  and  independently 
of  It,  to  prove  that  the  sale  of  the  land  by 


Gregory,  under  the  power  contained  in  the 
mortgage  from  the  Herrings  to  him,  Is  not 
valid  as  to  them,  or»  in  law,  does  the  Judg- 
ment establish  this  fact  although  they  were 
not  parties  to  It?  These  are  questions,  and 
perhaps  there  are  others,  which  may  attract 
the  attention  of  counsel  in  the  further  prog- 
ress and  development  of  the  case,  and  upon 
which  they  will  enlighten  us  If  the  matter 
again  comes  before  us.  All  we  can  now  say 
is  that  the  verdict,  in  an  essential  particular, 
was  rendered  under  the  influence  solely  of 
an  erroneous  instruction,  and  It  should, 
therefore,  be  set  aside. 
New  trial. 


(89  8.  a  64> 
PAIN  ft  STAMPS  V.  MANOS. 

(Supreme  Court  of  Soath  Carolina.     May  23. 

1911.) 

1.  GuABAWTT  (I  80*)— Parties. 

Where,  as  a  part  of  the  consideration  of  a 
contract  of  sale  of  a  stock  of  merchandise,  a 
third  person  assumed  as  guarantor  the  indebted- 
ness of  the  seller,  a  creditor  of  the  seller  though 
not  a  party  to  the  contract  of  guaranty  made 
for  his  l>enefit  could  sue  thereon,  the  gnaranty 
being  supported  by  a  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Guaranty^ 
Cent  Dig.  $  31 ;    Dec.  Dig.  I  30.*] 

2.  Guaranty  (S  90*)--CJontbactb— Evidence. 

Plaintiff  sold  a  stock  of  goods  which  the- 

Jrarchaser  sold  to  a  third  person.  The  buyer 
rom  the  purchaser  testified  that  on  his  purchase 
defendant  guaranteed  tliat  nothing  was  owing 
on  the  stock,  and  that  the  creditors  of  his  seller 
would  not  come  against  the  stock.  JJeld,  that 
such  evidence  was  relevant  on  the  question  of 
guaranty  in  an  action  thereon  by  the  plaintiff* 
the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Guaraatyy. 
Dec.  Dig.  S  90.»] 

Appeal  from  Common  Pleas  CStrcnit  Court 
of  Anderson  County ;  Geo.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Action  by  Fain  ft  Stamps  against  J.  K. 
Manos  and  another.  From  a  judgment-  of 
the  circuit  court  dismissing  the  appeal  of 
defendant  named  from  a  judgment  for  plain- 
tiff, defendant  named  appeals.    Affirmed. 

Geiger  &  Wolfe,  for  appellant  Bonham,. 
Watklns  ft  Allen,  for  respondent 


GARY,  A.  J.  This  action  was  commenced 
in  a  magistrate's  court,  on  an  open  account, 
against  G.  A.  Manos  as  principal  and  J.  K. 
Manos  as  guarantor,  running  from  the  26th 
of  June  to  the  ITth  of  August,  1909.  The 
magistrate  rendered  judgment  against  6. 
A.  Manos  by  default  and  against  J.  K.  Man- 
os after  a  trial.  J.  K.  Manos  appealed  to- 
the  circuit  court  but  his  appeal  was  dis- 
missed, whereupon  he  appealed  to  this  court 
The  first  question  that  will  be  considered  i» 
whether  there  was  any  testimony  tending 
to  show  that  the  alleged  guaranty  on  the 
part  of  J.  K.  Manos  was  based  upon  a  val- 
uable consideration. 

W.  O.  Stamps,  one  of  the  plaintiffs,  teetl- 
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fled  a0  follows:  "During  tbe  latter  part  of 
Angnat,  1909,  W.  A.  Holder,  formerly  of 
Toccoa,  Georgia,  exhibited  to  me  a  bill  of 
sale,  signed  by  G.  A.  and  J.  K.  Manos,  which 
bill  of  sale  Is  not  now  In  onr  possession ;  we 
do  not  know  where  it  Is.  Along  about  the 
1st  of  September,  1909,  or  a  little  later,  we 
received  a  letter  from  J.  K.  Manos,  offering 
to  pay  the  bill,  if  we  would  send  the  state- 
ment to  him.  The  letter  attached  and  mark- 
ed 'Exhibit  A,'  is  the  original  letter.  That 
relying  upon  the  statements  contained  in 
this  letter.  Exhibit  A,  the  said  partnership 
and  neither  of  the  partners  made  any  efforts 
to  hold  the  stock  of  goods,  liable  for  the 
debt  of  G.  A  Manos,  nor  did  said  firm  avail 
itself  of  all  legal  remedies  against  said  G. 
A.  Manos  on  account  thereof." 

Exhibit  A  Is  as  follows :  "Anderson,  S.  O. 
Aug.  31,  1900.  Fain  and  Stamps,  Atlanta, 
Ga.,  Gentlemen:  Please  send  statement 
what  G.  A.  Mano8»  Toccoa,  Ga.,  owe  you  and 
will  pay  you  myself  when  bills  come  due. 
Tours  very  truly,  J.  K.  Manos." 

W.  A.  Holder,  a  witness  for  the  pliiln^ 
tiffs,  said:  "I  was  in  business  in  Toccoa, 
Ga.,  latter  part  of  August  1909.  I  succeed- 
ed G.  A.  Manos.  I  bought  out  G.  A.  Manos. 
(Objected  to  on  ground  of  irrelevancy.  Ob- 
jection overruled.)  I  asked  J.  K.  Manos, 
where  I  could  buy  a  fruit  stand.  He  re- 
ferred me  to  Mr.  Sullivan  at  Seneca  and 
G.  A.  Manos  at  Toccoa.  I  negotiated  the 
sale  with  G.  A  Manos.  At  the  time  I  took 
charge  G.  A  and  J.  K.  Manos  executed  some- 
thing In  the  nature,  of  a  bill  of  sale,  or  a 
gruaranty,  that  G.  A  Manos  owed  nothing 
on  the  stock  which  I  was  taking,  although 
I  have  made  diligent  search  for  the  bill  of 
sale,  and  have  not  been  able  to  find  It 
Among  other  things  that  the  guaranty  con- 
tained was  that  both  would  stand  between 
me  and  the  creditors  of  G.  A.  Manos,  and 
should  see  to  It  that  I  was  not  sued  for  any 
of  the  obligations  of  G.  A.  Manos.  And  that 
the  creditors  of  G.  A.  Manos,  if  any,  should 
not  come  against  the  stock  of  goods.  I  ex- 
hibited the  guaranty  to  Fain  &  Stamps*  rep- 
resentative, a.  week  or  ten  days  after  I  took 
possession  of  the  stock  of  goods,  about  the 
21st  or  22d  of  August,  1909.  (The  above  tes- 
timony objected  to  on  the  ground  of  irrele- 
vancy. Objection  overruled.)  ♦  ♦  ♦  Re- 
cross:  This  was  a  week  or  ten  days  after 
the  transaction.     [Signed]  W.  A.  Holder." 

Thomas  Allen,  another  witness,  thus  testi- 
fied in  behalf  of  the  plaintiffs:  Thomas  Al- 
len, sworn,  said:  "On  October  17th,  1910, 
I  had  a  telephone  conversation  with  J.  K. 
Manos,  relative  to  the  payment  of  this  ac- 
count in  the  course  of  which  I  said  some- 
thing to  him  about  the  Instrument  which 
was  executed,  at  the  time  that  W.  A.  Holder 
took  charge,  and  he  made  this  statement  to 
me:  'We  just  sold  the  place  to  Holder  and 
signed  the  thing  to  him,  so  that  he  would  not 


be  bothered.'  (Objected  to  on  the  ground  of 
irrelevancy.    Objection  overruled.)" 

[1]  The  foregoing  testimony  tends  to  show 
that  as  a  part  of  the  consideration  of  the 
agreement  when  the  goods  were  sold  to  W. 
A.  Holder,  J.  K.  Manos  assumed  the  indebt- 
edness of  G.  A.  Manos  then  existing,  as  a 
guarantor.  Exhibit  A  tends  to  show  that 
J.  K.  Manos  so  construed  the  agreement  It 
is  true  the  plaintiffs  were  not  parties  to 
said  agreement  but,  if  it  was  made  for  the 
benefit  of  G.  A.  Manos'  creditors,  and  con- 
stituted a  part  of  the  consideration  of  the 
sale,  to  W.  A.  Holder,  the  plaintiffs  have 
the  right  to  recover  against  the  appellant 
the  amount  th'en  due  them  by  G.  A  Manos. 

[2]  The  next  question  raised  by  the  excep- 
tions is  whether  there  was  error  on  the 
part  of  his  honor  the  circuit  Judge,  in  over- 
ruling the  appellant's  objection  to  the  testi- 
mony of  W.  A  Holder  and  Thomas  Allen, 
on  the  ground  that  it  was  irrelevant  The 
said  testimony  tended  to  show  that  J.  K. 
Manos  was  a  party  to  the  agreement  when 
the  goods  were  sold  to  W.  A.  Holder,  and 
that  he  assumed  the  debts  of  G.  A.  Manos 
as  a  guarantor.  The  objection  to  said  testi- 
mony was  therefore  properly  overruled. 

Affirmed. 

JONES,  0.  J.,  and  WOODS  and  HY- 
DRIGK,  JJ.,  concur. 


(89  8.  C.  106) 


Ez  parte  MURRAT. 
STATE  V.  MITRRAT. 


(Supreme  Court  of  South  Carolina.    Jane  6, 

1911.) 

IWTOXICATnfG  lilQTTOas   rt  128*>-I>ISPBir8ABT 
COMinSSZON— ObdEBS— CONTSMPT. 

Under  Act  Feb.  24,  1908,  I  8  (25  St  at 
Large,  p.  1292),  empowering  the  State  Dispen- 
sary Commission  to  investigate  the  past  conduct 
of  the  officers  of  the  dispensary,  and  conferring 
on  the  commission  the  authority  of  the  commit- 
tee appointed  to  investigate  the  affairs  of  the 
dispensary,  as  prescribed  by  Act  Jan.  24.  1906, 
§  3  (25  St.  at  Large,  p.  33{9»  empowering  the 
committee  to  require  the  production  of  papers 
relevant  to  any  investigation,  and  providing  that 
any  person  refusing  to  act  on  notice  of  the  com- 
mittee to  produce  the  boolcs  shall  be  guilty  of 
contempt,  the  commission  may  compel  the  pro- 
duction of  papers  relevant  to  any  investigation, 
and  punish  for  contempt  in  case  of  disobedience ; 
but  the  order  to  produce  liiust  be  by  subpoena 
duces  tecum,  without  depriving  the  custodian  of 
the  papers  of  his  possession  and  control,  except 
for  examination  in  the  particular  investigation, 
and  an  order  directing  the  chairman  of  the  for- 
mer State  Dispensary  Commis^on  to  turn  over 
to  the  commission  vouchers  for  disbursement  of 
money^  taken  by  the  former  State  Dispensary 
Commission  Is  unauthoried,  and  an  order  ad- 
judging the  chairman  in  contempt  for  disobey- 
ing the  order  is  void,  as  In  excess  of  jurisdiction. 

[Ed.  Note.->Por  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  128.»] 

Application  for  writ  of  habeas  oorpns  by 
W.  J.  Murray  for  his  discharge  from  impris- 
onment nnder  a  jndgment  of  the  State  Dls- 
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pensary  Commission  adjudging  him  guilty  of 
contempt    Petitioner  discharged. 

W.  O.  Belser  and  W.  F.  Stevenson,  for  ap- 
plicant. Attorney  Geueral  Lyon,  for  the 
State.    Holman  ft  Holman,  amici  curisd. 

FEB  CURIAE.  The  State  Dispensary 
Commission  adjudged  W.  J.  Murray  guilty  of 
contempt  in  refusing  to  deliver  to  it  certain 
vouchers  for  disbursement  of  money  taken 
by  the  former  State  Dispensary  Commission, 
of  which  he  was  chairman,  and  In  default  of 
purging  himself  of  such  contempt  he  was 
committed  to  JaiL  He  now  brings  this  pro- 
ceeding in  habeas  corpus,  claiming  that  his 
Imprisonment  is  illegal  and  Chat  the  Judg- 
ment of  the  conmilssion  is  in  excess  of  its 
powers  and  void. 

Section  8  of  the  act  of  February  24,  1906 
<26  St  at  Large,  p.  1292),  provides  that  "the 
commission  shall  have  full  power  and  au- 
thority to  investigate  the  past  conduct  of 
the  officers  of  the  dispensary  and  all  the  pow- 
er and  authority  conferred  upon  the  commit- 
tee appointed  to  investigate  the  affairs  as 
prescribed  by  the  act  to  provide  for  the  in- 
vestigation of  the  dispensary,  approved  Jan- 
uary 24, 1906,  be  and  hereby  is  conferred  up- 
on the  commission  provided  for  under  this 
act,*'  etc.  Section  8  of  the  act  of  January 
24,  1906  (25  St  at  Large,  p.  335),  provides: 
"The  said  committee  be  and  the  same  is 
hereby  authorized  to  send  for  and  to  require 
the  production  of  any  and  all  books,  papers, 
or  other  documents  or  writings  which  may 
be  deemed  relevant  to  any  Investigation  and 
to  require  said  person  or  penona  in  custody 
or  possession  of  such  papers  to  produce  the 
same  before  the  said  committee.  Any  f>erson 
or  persons  who  shall  refuse  to  act  on  the  or- 
der or  notice  of  said  committee  to  produce 
said  books,  papers,  or  other  documents  or 
writings,  shall  be  deemed  guilty  of  contempt 
of  said  committee,  and  be  punished  as  pro- 
vided in  section  2."  Under  this  statute  it  is 
clear  that  the  commission  has  power  to  com- 
pel the  production  before  it  of  papers  rele- 
vant to  any  investigation  it  is  authorized  to 
make,  and  to  punish  for  contempt  in  case  of 
disobedience  of  the  order  to  produce.  The 
conmiission's  order  to  produce  must  be  in  the 
nature  of  a  subpoena  duces  tecum,  and  can- 
not operate  so  as  to  derive  the  owner  or 
custodian  of  his  possession  and  control,  ex- 
cept for  the  temporary  examination  and  use 
in  a  particular  investigation  by  the  commis- 
sion«  wherein  the  owner's  or  custodian's  pos- 
session and  control  are  properly  guarded. 

The  order  of  the  commission  in  this  case 
was  not  to  produce  for  examination  and  use 
in  a  particular  investigation,  but  to  deliver 
and  turn  over  to  the  commission  the  vouch- 
ers in  question,  thereby  permanently  depriv- 
ing the  petitioner  of  his  custody  and  con- 
troL  This  was  in  excess  of  the  power  of  the 
commission.    If  the  commission  was  seeking 


possession  of  the  vouchers,  claiming  the  right 
to  them  as  the  successors  in  office  of  the  for- 
mer commission,  the  remedy  was  not  a  pro- 
ceeding in  contempt  The  vouchers  in  ques- 
tion relate  to  the  disbursement  of  dispensary 
fund's  by  the  old  Dispensary  Commission, 
the  members  of  which  are  under  bond  and 
claim  the  right  to  control  these  vouchers  for 
the  protection  of  themselves  and  their  bonds- 
men until  their  accounts  are  settled  after  In- 
vestigation by  proper  authority.  In  the  opin- 
ion of  the  court  these  vouchers  are  so  far 
private  property  that  the  members  of  the  old 
commission  cannot  be  deprived  of  their  pos- 
session and  control  in  the  manner  attempted. 
The  Judgment  in  contempt,  being  in  excess 
of  Jurisdiction,  is  void,  and  the  petitioner  is 
entitled  to  be  discharged  from  custody;  and 
it  is  so  ordered. 


(89  S.  C.  lOO) 


STATE  V.  SURER. 


(Supreme  C6urt  of  South  Carolina,     liay  80, 

1911.) 

1.  Cbikinal  LiAW  (I  918*>— New  Tbiai/-Ob- 
jEcnoN  Waived. 

Any  right  of  objection,  because  of  the  Judge 
not  accompanying  the  jury  when  it  viewed  toe 
place  of  the  crime,  was  waived,  if  defendant's 
counsel,  being  aware  thereof  before  rendition 
of  the  verdict,  did  not  complain  to  the  conrt 
till  he  moved  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  216a>2196;  Dec  Dig.  | 
918.*] 

2.  Cbiminal  Law  (§  651*>— Tbiait— View  bt 

JUB  Y— DiSCBETION . 

Under  dv.  Code  1902,  §  2950,  providing 
that  the  jury  in  any  case  may,  at  the  request 
of  either  party,  be  taken  to  view  the  place  in 
question  or  pertaining  to  the  controversy,  when 
it  appears  to  the  court  that  such  view  is  neces- 
sary to  a  Just  decision,  the  presiding  Judge  has 
discretionaiy  power  to  order  the  Jury  to  view 
the  place  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent   Dig.  U   1516-1519;    Dec  Dig.  I 

3.  Cbiminal  Law  ((  651*)— TbiaI/— View  bt 
JuBY— "Taking  of  Testimony." 

In  a  constitutional  sense,  the  viewing  by 
the  jury  of  the  place  of  the  crime  is  not  the 
"taking  of  testimony." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1516-1519;  Dec.  Dig.  ( 
651.*] 

4.  Cbiminai,  Law  (§  662»)— Tbial— View  .  by 
JuBY— Right  to  bb  Confbonteo  with  and 
TO  Oboss- Examine  Witnesses. 

Defendant  is  not  by  the  viewing  by  the 
jury  of  the  place  of  toe  crime,  deprived  of  the 
right  to  be  confronted  with  or  to  cross-examine 
any  witness  in  the  case. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  §§  1538-1548;  Dec  Dig.  i 
662.*] 

5.  Cbiminai.  Law  (§  634*)— Tbiai<— View  bt 
JuBY— Absence  of  Judge. 

It  cannot  reasonably  be  supposed  that  de* 
fendant's  rights  would  in  any  re^>ect  be  preju- 
diced by  the  absence  of  the  judge  when  the  jurj 
merely  viewed  the  place  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.   §t  1461-1464;    Dec   Dig.  f 
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Appeal  from  General  Sessions  Circuit 
Conrt  of  Richland  County;  W.  T.  Aycock, 
Special  Judge. 

"To  be  officially  reported.'* 

Nannie  Lee  Suber  was  convicted  of  mur- 
der, and  she  appeals.    Dismissed. 

Frank  G.  Tompkins,  for  appellant  W. 
Hampton  Cobb,  Sol.,  for  the  State. 

GART,  A  J.  The  defendant  was  Indicted 
for  murder,  and  found  guilty,  with  a  recom- 
mendation to  mercy.  From  the  sentence  Im- 
posed upon  her,  she  appealed  to  this  court. 
[1]  The  exceptions  raise  the  question, 
whether  there  was  error,  on  the  part  of  his 
honor  the  presiding  judge,  in  refusing  the 
motion  for  a  new  trial,  made  on  the  ground 
that  the  presiding  judge  did  not  accompany 
the  jury  when  it  was  sent  by  him  to  view 
the  place  where  the  homicide  was  commit- 
ted. There  is,  however,  a  preliminary  ques- 
tion, to  wit,  whether. the  appellant  waived 
the  right  to  raise  this  question  by  failing 
to  interpose  such  objection  before  the  ver- 
dict was  rendered.  It  is  true  the  record 
states  that  the  defendant's  counsel  was  not 
notified  that  the  presiding  judge  would  not 
accompany  the  jury  when  the  premises  were 
viewed,  but  it  does  not  appear  that  the  ap- 
pellant's attorney  was  not  aware  of  such 
fact  until  the  rendition  of  the  verdict.  If 
the  appellant's  attorney  had  knowledge  of 
this  fact  before  the  verdict  was  rendered, 
then  the  case  comes  within  the  principle  an- 
nounced in  State  v.  Ballew,  83  S.  C.  82,  63  S. 
£>.  688,  64  S.  E.  1019.  In  that  case  the  jury, 
while  inspecting  the  locality,  made  certain 
experiments  in  the  presence  of  the  defend- 
ant's attorney,  who  failed  to  inform  the  court 
of  such  fact,  until  he  made  a  motion  for  a 
new  trial.  In  refusing  the  motion  for  a  new 
trial  the  court  said :  "The  defendants,  with 
full  knowledge  of  the  misconduct  of  the  jury, 
having  chosen  not  to  complain  to  the  court, 
but  rather  to  take  the  risk  of  a  verdict  In 
their  favor,  could  not  afterwards,  because 
the  verdict  was  against  them,  have  a  new 
trial  on  this  ground.  The  general  principle 
that  a  party  cannot  take  his  chances  of  a 
successful  issue,  reserving  vices  in  the  trial, 
of  which  he  has  notice,  for  use  in  case  of  dis- 
appointment, is  universally  recognized  and 
obviously  just." 

[2]  But  waiving  this  objection,  the  excep- 
tions cannot  be  sustained.  Section  2950  of 
the  Code  of  Laws  of  1902,  provides  that  "tlie 
jury  in  any  case  may,  at  the  request  of  either 
party,  be  taken  to  view  the  place  or  premises 
in  Question,  or  any  property,  matter,  or  thing 
pertaining  to  the  controversy  between  the 
parties,  when  it  appears  to  the  court,  that 
such  view  is  necessary  to  a  just  decision," 
etc.  Section  18,  art  1,  of  the  Constitution, 
is  as  follows:  ''In  aU  criminal  prosecutions, 
the  accused  shaU  enjoy  the  right  to  a  speedy 
and  public  trial,  oy  an  impartial  jury,  and  to 
be  fully  informed,  of  the  nature  and  cause  of 
the  accusation;    to  be  confronted  with  the 


I  witnesses  against  him ;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor; 
and  to  be  fully  heard  in  his  defense,  by  him- 
self or  by  his  counsel  or  by  both."  The  pre- 
siding judge  had  the  discretionary  power, 
not  only  under  the  statute,  but  at  common 
law,  to  order  the  jury  to  view  the  premises. 
"The  court  in  its  discretion  may  authorize  the 
jury,  properly  attended,  to  go  and  examine — 
that  is,  view — ^the  place  of  the  offense,  as  a 
help  to  understanding  the  evidence.  It  was 
formerly  supposed  that,  in  a  criminal  case, 
this  could  be  oply  by  mutual  consent.  But 
the  modem  practice  leaves  it  wholly  within 
the  discretion  of  the  court  It  may  be  at 
any  appropriate  stage  of  the  trial;  in  one 
case,  the  Jury  asked  it  after  the  judge  had 
summed  up  the  evidence,  and  It  was  granted. 
It  Is  the  defendant's  right  to  be  present  if 
evidence  is  given,  perhaps  at  all  events;  but 
he  may  waive  this  right,  either  expressly  or 
by  the  implication  of  declining,  or  even  not 
asking  to  go.  The  court,  in  granting  op  re- 
fusing the  view,  will  be  governed  mainly  by 
the  special  circumstances;  and,  in  granting 
it,  will  take  the  proper  steps  for  the  care  of 
the  jury."  1  Bishop's  New  Criminal  Proce- 
dure, 965.  State  v.  Ballew,  83  S.  C.  82,  63 
S.  E.  688,  64  S.  E.  1019  (reported  in  18  Am. 
&  Eng.  Ann.  Cas.  569);  Rodgers  v.  Hodge, 
83  S.  C.  569,  65  S.  B.  819  (reported  in  18  Am. 
&  Eng.  Ann.  Cas.  729).  "The  cases  are  di- 
vided upon  the  question,  whether  the  pur- 
pose of  the  view  is  to  furnish  new  evidence, 
or  to  enable  the  jurors  to  comprehend  more 
clearly,  by  the  aid  of  visible  objects,  the 
evidence  already  received.  The  latter  prop- 
osition is  well  sustained,  and  seems  more 
consistent  with  the  conservative  theories,  on 
which  the  rules  of  procedure  and  jury  trials 
are  based;  but  the  contrary  theory,  holding 
that  the  purpose  of  a  view  is  to  supply  evi- 
dence, is  «upported  by  good  authorities."  12 
Cyc.  537;  11  Enc.  of  Law,  540.  "Concern- 
ing a  view  of  the  premises  made  by  the  jury,, 
in  the  absence  of  the  judge  and  the  defend- 
ant, there  is  great  diversity  of  opinion  found 
in  the  decided  cases,  based  upon  different 
grounds.  It  is  held  by  high  authority  that 
the  judge  and  officers  of  the  court,  as  well  as> 
the  defendant,  must  be  present ;  that  a  view 
is  taking  testimony  in  the  case,  and,  when 
made  in  the  absence  of  the  defendant,  is  In- 
violation  of  his  constitutional  right  of  being 
confronted  by  the  witnesses  against  him; 
and  that  such  right  cannot  be  waived.  Other 
authorities,  of  equal  high  standing,  and  with, 
greater  force  of  reasoning,  hold  that  the  right 
of  the  defendant  to  be  present,  with  or  with- 
out the  presence  of  the  judge  and  court  of- 
ficers, if  such  right  exists,  is  statutory,  and 
not  constitutional,  and  may  be  waived;  that 
the  defendant  In  a  criminal  case,  who  asks^ 
the  benefit  of  the  provisions  of  a  statute, 
must  take  the  benefit  just  as  the  statute 
gives  it;  that  the  view  is  not  taking  evidence 
in  the  case,  and  is  not  intended  to  be  so, 
but  simply  to  enable  the  jury  the  better  to- 
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understand  the  testimony  given  In  court; 
that  whatever  the  nature  of  the  rlghtis  of  the 
defendant  may  be,  In  such  case,  and  from 
whatever  source  such  rights  may  be  derived, 
he  may  and  does  waive  the  same,  when  the 
action  of  the  court  Is  taken,  and  the  view 
made  on  his  request,  and  without  suggestion 
that  he  desires  to  be  present  at  the  view; 
and  that  In  such  case,  It  Is  too  late  to  com- 
plain after  verdict"  State  v.  Hartley,  22 
Nev.  342,  40  Pac  372,  28  L.  R.  A.  33.  This 
language  Is  quoted  with  approval  In  Ellas  v. 
Territory,  9  Ariz.  1.  76  Pac.  605,  11  Am.  ft 
Bug.  Ann.  Cas.  1163.  The  principle  Is  thus 
stated  by  Mr.  Justice  Brewer,  In  construing 
a  similar  statutory  provision,  in  the  case  of 
State  V.  Adams,  20  Kan.  811:  "This  means 
that  the  place  of  trial  Is  unchanged,  and  that 
the  lury,  and  the  Jury  only,  are  temporarily 
removed  therefrom.  Just  as  when  the  case 
Is  finally  submitted  to  the  Jury,  and  they  're- 
tire for  deliberation,'  there  Is  simply  a  tem- 
porary removal  of  the  Jury.  The  place  of  tri- 
al la  unchanged.  And  whether  the  Jury  re- 
tire to  the  next  room,  or  are  taken  to  a  build- 
ing many  blocks  away,  the  effect  Is  the  same. 
In  contemplation  of  law,  the  place  of  trial  Is 
not  changed.  The  Judge,  the  clerk,  the  offi- 
cers, the  records,  the  parties,  and  all  that 
go  to  make  up  the  organization  of  the  court, 
remain  In  the  courtroom.  The  Jury  retire 
to  discharge  one  duty,  connected  with  the 
trial,  and  yet,  though  absent  while  discharg- 
ing that  duty.  Inasmuch  as  It  Is  done  un- 
der the  direction  of  the  court;  and  while  In 
charge  of  an  officer  appointed  by  the  court, 
they  are  In  legal  contemplation  In  the  pres- 
ence of  the  court  Though  the  defendant 
may  not  go  with  them  Into  their  place  of 
retirement,  he  Is  nevertheless  personally  pres- 
ent during  that  portion  as  well  as  the  rest 
of  the  trial." 

In  construing  a  statute  of  Utah,  providing 
that  the  presiding  Judge  should  have  the 
power  to  order  the  Jury  to  view  locality,  the 
•court  used  this  language,  In  the  case  of  State 
V.  Mortensen,  26  Utah,  312,  73  Pac.  562 :  "Nor 
does  this  provision  of  the  statute  conflict 
with  section  4811,  Rev.  St,  which  provides 
that  the  accused  must  be  personally  present 
.at  the  trial.  This  does  not  mean  that  the 
•defendant  must  all  the  time  be  In  the  actual 
presence  of  the  Jury  but  rather  that  he  must 
be  at  the  trial  In  court  and  In  Its  presence. 
The  court  Is  the  real  thing  fixed  and  perma- 
nent The  Jury  Is  but  a  temporary  adjunct 
for  a  partial  purpose  of  the  trial.  For  the 
defendant  then,  to  be  personally  present 
at  the  trial,  he  must  be  in  the  presence  of 
the  court  and  thus  the  two  sections  are  not 
r^mgnant  to  each  other.  Nor  Is  such  a  view 
as  Is  authorized  by  the  statute,  and,  as  the 
•one  had  In  this  case,  where  the  prisoner  had 
an  opportunity  to  be  present  Inhibited  by 
itha  Constitution.    The  provisions  in  that  in- 


strument which  guarantee  the  accused.  In  a 
criminal  action,  the  right  to  'appear  and  de- 
fend in  person  and  by  counsel,*  and  'to  be 
confronted  by  the  witnesses  against  him.* 
were  designed  to  protect  every  person  accuxh 
ed  of  crime,  against  Judgment  of  condemna- 
tion without  a  hearing  in  open  court  or  by 
secret  trial.  The  latter  provision  has  refer- 
ence to  the  persons  or  individuals,  who  may 
testify  against  the  accused,  and  not  to  inani- 
mate objects,  although  they  be  objects,  which, 
when  viewed  in  the  light  of  the  testimony  of 
living  witnesses,  may  give  rise  to  inferences, 
and  make  human  understanding  more  clear 
and  perfect  The  statute  which  authorizes 
the  view  was  doubtless  designed  to  aid  such 
understanding  through  the  power  of  percep- 
tion and  of  comparison — ^that  is,  by  giving 
the  Jury  an  opportunity  to  compare  the  ob- 
jects, which  the  testimony  had  pictured  in 
their  minds,  with  the  real  things,  as  they 
might  perceive  them  upon  the  premises — and 
thus  to  enable  the  Jurors  to  draw  Just  and 
proper  inferences  from  the  testimony  of  the 
witnesses." 

Mr  Greenleaf  in  his  admirable  work  on  the 
Law  of  Evidence  in  volume  1,  p.  1620,  subd. 
4,  observed:  "Does  the  hearsay  rule— L  e.* 
as  involving  the  right  of  cross-examination, 
and  incidentally  of  confrontation,  of  witness- 
es— require  that  in  criminal  cases  (where  the 
Constitution  secures  the  right  and  therefore 
overrides  any  statutes  regulating  views),  the 
defendant  should  be  present  at  a  view?  The 
requirement  of  confrontation  implies  merely, 
that  the  party  shall  have  the  opportunity 
of  cross-examining  witnesses,  and  a  view  by 
the  Jury  Is  not  the  consultation  of  witnesses, 
but  merely  the  Inspection  of  the  thing  itself, 
which  is  the  subject  of  the  controversy ;  so 
that  the  constitutional  principle  cannot  prop- 
erly apply  to  render  Improper  a  view  at 
which  the  accused  Is  not  present  This  la 
the  result  reached  by  the  better  Judicial  opin- 
ion; but  there  are  courts  which  take  the 
contrary  view." 

[3-6]  The  principles  we  deduce  from  the 
authorities  are  (1)  that  In  a  constitutional 
sense,  the  viewing  of  the  premises  by  the 
Jury  is  not  the  taking  of  testimony;  (2)  that 
the  prisoner  is  not  thereby  deprived  of  the 
right  to  confront  or  cross-examine  any  wit- 
ness in  the  case;  and  (3)  that  It  cannot  rea- 
sonably be  supposed  that  the  prisoner's  rights 
would  in  any  respect  be  prejudiced  by  the 
absence  of  the  Judge,  if  the  Jury  merely  in- 
spected the  locality.  Of  course,  if  the  orders 
of  the  presiding  Judge  are  disobeyed  to  the 
prejudice  of  the  defendant  the  court  would 
take  such  steps  as  would  be  deemed  necea- 
sary  to  protect  his  rights. 

Appeal  dismissed. 

JONES,  a  J.,  and  WOODS  and  HI- 
DRICKt  JJt  concur. 
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B.  B.  JOSET  A  CO.  ▼.  BUBBia 

(Supreme  Gburt  of  Soatb  Carolina.     June  Oi 

1911.) 

OOUBT6  (§  87*)— JUBISDICTXdN— PSBBONAL  JU- 
BISDICIION. 

The  proTision  in  Act  Feb.  25,  1902  (23  St 
at  iMigt,  pu  1194),  carving  Lee  county  out  of 
Darlington  county,  that  actions  pending  in 
Darlington  county,  where  the  defendant  resides 
in  that  portion  which  had  become  Lee  county, 
should  be  transferred  to  Lee  county,  relates  to 
the  jurisdiction  of  the  person  of  the  defendant, 
and  may  be  waived,  and,  where  waived  by  agree- 
ment of  counsel,  the  courts  of  Darlington  coun- 
§r  have  jurisdiction  to  proceed  with  such  ae- 
ons. 

[Ed.  Note.— For  other  cases*  see  Courts,  Dec 
Dig.  I  37.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  B.  W.  Memminger, 
Jodge. 

*To  be  ofladally  reported.*' 

Action  by  B.  S.  Josey  (k  Co.  against  DavlB 
Burris.  From  a  judgment  for  plaintiffs,  de- 
fendant ai>peal8.    Appeal  dismissed. 

•Spears  ft  Dennis,  for  appellant  W.  F,  Dar- 
gan,  for  respondents. 

GARY,  A.  J.  This  is  an  action  In  dalm 
and  deliyery  of  certain  personal  property. 
The  plaintiffs,  upon  compliance  with  the  re- 
quirements of  the  Code,  required  the  sheriff 
to  deliver  the  property  to  them.  Thereafter, 
und^  proper  proceedings,  the  property  was 
returned  to  the  defendant  On  the  trial  of 
the  case,  the  jury  rendered  a  verdict  in  fa- 
vor of  the  plaintiffs  for  the  possession  of 
the  property,  or  $300,'the  value  thereof.  The 
defendant  appealed. 

The  only  question  which  the  defendant  ar* 
gued  is  whether  the  court  had  jurisdiction  to 
try  the  case  in  Darlington  county.  The  ac- 
tion was  commenced  in  1901,  and  at  that  time 
all  the  above-named  parties  resided  in  Dcur- 
lington  county,  and  the  property  in  dispute 
was  situated  in  that  county.  In  February, 
1902,  the  Legislature  created  Lee  county. 
Act  Feb.  26,  1902  (23  St  at  Large,  p.  1194). 
On  the  20th  of  March,  1902,  the  attorneys 
representing  the  respective  parties  entered  in- 
to an  agreement  that  they  would  not  have  the 
case  transferred  to  Lee  county  and  that  it 
should  be  tried  in  Darlington  county.  On  the 
4th  of  September,  1908,  they  also  made  an 
agreement  to  redocket  the  case  in  Darlington 
county  and  that  it  should  be  tried  in  that 
oonnty.  The  provisions  of  the  act  creating 
the  county  of  Lee  are  similar  to  those  which 
were  construed  in  the  case  of  State  v.  Bethea, 
70  S.  R  11,  and  the  principles  therein  stated 
Bhow  that  the  jurisdiction  related  to  the  per- 
BOB  and  was  waived. 

The  other  questions  presented  by  the  excep- 
tions wero  not  argued  by  the  appellant's  at- 
torneys ;  but,  waiving  this  objection,  they  are 
without  merit  It  may  be  well  at  this  time 
.to  state  that  the  verdict  rendered  in  favor 
of  the  plaintiffs,  for  the  possession  of  the 


property,  does  not  determine  their  absolute 
right  thereto,  as  they  hold  Its  possession  mere- 
ly as  mortgagees,  subject  to  the  right  of  the 
defendant  to  invoke  the  provisions  of  section 
3006  of  the  Code  of  Laws,  whidi  is  as  fol- 
lows: ^'The  mortgagor  of  any  chattel,  shall 
have  the  right  to  redeem  the  property  mort- 
gaged by  him,  at  any  time  before  sale  by  the 
mortgagee,  by  paying  the  mortgage  debt  and 
any  costs  incurred  In  attempting  to  enforce 
its  payment,  and  a  tender  made  by  the  mort- 
gagor of  an  amount,  sufficient  to  pay  said 
debt  and  costs,  if  not  accepted,  shall  render 
the  mortgage  null  and  void.** 
Appeal  dismissed. 

JONBS,  C.  J.,  and  WOODS,  J.,  concur. 
HYDBICK,  J^  did  not  sit  in  this  case. 


(186  Oa.  S44> 
LYNAH  ▼.  CITIZENS'  ft  SOUTHKBN 

BANK  et  aL 

(Supreme  Court  of  Georgia.     May  12,  1911.) 

(8yUabu$  by  th^  OomrtJ 

1.  AssioNUENTs  (i  23*)— PBOpnrrr  Assiok- 
▲BLB— Causes  of  Action. 

An  unpaid  subscription  to  the  capital  stock 
of  a  corporation,  after  a  call  has  bieen  made, 
being  a  chose  in  action,  is  assignable  in  writing. 
Civ.  Code  1910,  §  3052;  Chattanooga  R.  Co.  v. 
Warthen,  08  Ga.  509,  25  S.  B.  988 ;  1  Cook  on 
Corporations,  §  111. 

[Ed.  Note.— For  other  cases, 'see  Assignments, 
Cent.  Dig.  II  40,  41 ;   Dea  Dig.  |  23.*r^ 

2.  Pleading  (||  32,  307*)r-SuFnoiBNOT   or 
Petition. 

Where  writings  relied  on  as  the  basis  of  a 
cause  of  action  are  set  forth  In  substance,  It  Is 
not  a  good  ground  of  a  special  demurrer  to  the 
petition  that  copies  of  the  writings  are  not  set 
forth  in  it,  nor  attached  thereto  as  an  exhibit. 
Social  Benevolent  Society  No.  1  v.  Holmes,  127 
Ga.  586,  66  S.  £3.  775  (3),  and  cases  cited. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  53-57 ;   Dec  Dig.  U  32,  307.*] 

8.  Pleading  (§  246*)— Amxndment-*Attacho 
icent  of  e^xhibit. 

There  was  no  error  in  allowing  the  petition 
amended,  by  attaching  a  copy  of  the  transfer  of 
the  stock  subscription,  upon  which  the  suit  was 
founded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  246.*] 

4.  SUFFIOXENCT  OF  PETITION. 

The  petition  set  forth  a  cause  of  action, 
and  was  not  subject  to  general  demurrer. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 
'  Action  between  S.  H.  Lynah  and  the  Citi- 
sEens'  &  Southern  Bank  and  others.    From  the 
Judgment,  Lynah  brings  error.    Affirmed. 

Geo.  C.  Heyward,  Jr.,  and  Sheppard  & 
Hewlett,  for  plaintiff  in  error.  Adams  ft 
Adams  and  Cann,  Barrow  ft  Mclntire^  for 
defendants  In  error. 

FISH,  C.  J.    Judgmoit  affirmed.    All  the 

Justices  concur. 
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ESTBS  y.  WINN. 
(Sapreme  Court  of  Georgia.     May  12,  1911.) 

(Syllabus  by  the  Court.) 

1.  Specific   Perfobmance   (§  29*) — Saxb  of 
Land — Sufficiency  op  Contbact. 

Specific  performance  of  a  contract  for  the 
Bale  of  land  will  not  be  decreed,  unless  the  land 
which  is  the  subject-matter  of  the  alleged  sale 
is  clearly  identified  in  the  contract.  Higgin- 
botham  v.  Cooper,  116  Ga.  741,  42  S.  E.  lOOO ; 
Tippins  V.  Phillips,  123  Ga.  415,  51  S.  E.  410. 

[Ed.  Note.—Por  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  69-82;  Dec.  Dig.  § 
29.*] 

2.  Specific  Perfobmance  (|  29*)-?CEBTAiirTT 
of  Contbact— Descbiption  of  Land. 

Where  the  land  is  described  in  the  contract 
as  being  '*in  De  Kalb  county,  being  part  of  land 
lot  No.  150  and  lot  159,  containing  160  acres, 
more  or  less,"  such  description  is  too  vague  and 
indefinite  to  locate  the  land.  Luttrell  v.  White- 
head, 121  Ga.  699,  49  S.  E.  691;  McSwain  y. 
Ricketson,  129  Ga.  176,  58  S.  E.  655 ;  Tippins 
T.  Phillips,  123  Ga.  415,  61  S.  B.  410. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §|  69-82;  Dec.  Dig.  § 
29.*] 

Error  from  Superior  Court,  Fnlton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  W.  C.  Estes  against  S.  C.  Winn. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Thomas  L.  Bishop,  for  plaintiff  in  error. 
Joseph  W.  ft  John  D.  Humphries,  for  defend- 
ant in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Ga.  361) 

DOUGHITT  V.   LOUISVILLE  &  N.   R.  CO. 
(Supreme  Court  of  Georgia.     May  12,  1911.) 

(Syllabus  by  the  Court  J 

1.  Cabbiebs  (§§  280,  316*V— Pbesuhptiojts— 
Negligence— Injury  to  Passenoeb. 

Upon  proof  of  injury  to  a  paasenger  of  a 
railroad  company  by  the  running  of  its  locomo* 
tives,  cars,  or  other  machinery,  or  by  any  per- 
son in  its  employment  and  service,  the  law 
raises  a  presumption  that  the  injury  was  caused 
by  the  negligence  of  the  company. 

(a)  Where  an  injury  to  a  passenger  is 
proved  to  have  been  thus  caused,  this  presump- 
tion will  not  be  rebutted  by  the  comxmny  show- 
ing that  it  exercised  only  ordinary  care  and 
diligence,  as  railroad  companies  are  bound  to 
use  extraordinary  care  and  diligence  for  the 
safety  of  nassengers.  East  Tennessee,  Va.  & 
Ga.  Ry.  Go.  v.  Miller,  95  Ga.  738,  22  S.  E. 
660. 

[£>d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1283-1294;  Dec.  Dig.  §§  280, 
316.*] 

2.  Cabbiebs  (H  280,  316»)— Presumptions — 
Negligence  of  Railboad  Company— In- 
JUBY  TO  Passengeb—** Reasonable  Cabb 
AND  Diligence." 

This  was  an  action  for  damages  against  a 
railroad  company  for  injuries  sustained  by  the 
plaintiff,  while  a  passenger  of  the  company,  be- 
cause oi  negligence  of  the  company  in  the  run- 
ning of  its  train,  and  there  was  evidence  suffi- 


cient to   authorize  the  jury   to   find   that  the 
plaintiff  was  thus  Injured.     Held: 

(a)  It  was  not  error  to  charge  Civil  Code 
1910,  §  2780,  providing:  "A  railroad  company 
shall  be  liable  for  any  damage  done  to  persons, 
stock  or  other  property  by  the  running  of  the 
locomotives,  or  cars,  or  other  machinery  of 
such  company,  or  for  damage  by  any  person  in 
the  employment  and  service  of  sudb  company, 
unless  the  company  shall  make  it  appear  that 
their  a^nts  have  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  presumptioa 
in  all  cases  being  against  the  company." 

(b)  After  giving  in  charge  this  section,  the 
court  in  immediate  connection  therewith  charged 
as  follows:  "The  definition  of  ordinary  care  is 
just  that  care  which  every  prudent  man  would 
have  exercised  under  the  same  or  similar  cir- 
cumstances, and  the  use  of  it  as  to  whether  the 
defendant  was  negligent  or  not  will  be  whether, 
in  so  far  as  the  particulars  specified  in  the 
plaintiff's  petition  are  concerned,  the  agents 
and  servants  of  the  defendant  company  exercised 
that  degree  of  care;  that  is,  the  care  which 
every  prudent  man  would  have  exercised  under 
the  same  or  similar  circumstances.  If  they  did, 
there  would  be  no  negligence.  A  failure  to  do 
so  would  be  negligence,  and  negligence  is  a 
question  of  fact  for  your  determination."  This 
charge  was  error,  and  requires  a  new  trial. 
Etist  Tennessee,  Va.  &  Ga.  Ry.  Co.  ▼.  Miller, 
95  Ga.  738.  22  S.  E.  660;  Sanders  v.  Southern 
Ry.  Co.,  107  Ga.  132,  32  S.  B.  840;  Ga.  Ry. 
ft  Electric  Co.  T.  Gilleland,  183  Ga.  628,  66  S. 
B.  944. 

•(c)  Civil  Code  1910,  I  2780,  abOTe  quoted, 
must  be  construed  in  connection  with  Qvil  Code 
1910,  I  2714,  which  provides  that  "a  carrier  of 
passengers  is  bound  also  to  extraordinary  dili- 
gence on  behalf  of  himself  and  his  agents  to 
protect  the  lives  and  persons  of  his  passengers. 
But  he  is  not  liable  for  injuries  to  the  person 
after  having  used  such  diligence."  And  the 
words  "reasonable  care  and  diligence,"  used  in 
the  former  section  with  reference  to  injuries, 
mean  "extraordinary  care  and  diligence." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §§  280,  316.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5954-6958;   vol.  8,  p.  7779.] 

8.  Review  on  Appeal. 

Except  as  pointed  out  in  the  preceding  note, 
there  was  no  error  requiring  a  new  trial. 

Error  from  Superior  Court,  Fannin  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  by  Thomas  Doughitt  against  the 
LouiSYille  ft  Nashyille  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

O.  R.  Dupree  and  Gober  ft  Griflin,  for  plain- 
tiff in  error.  D.  W.  Blair  and  Wm.  Butt, 
for  defendant  in  error. 

HOLDBN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


OK  Oa.  S51> 

SOUTHERN  RY.  00.  T.  GRIFFIN. 
(Supreme  Oonrt  of  Georgia.     May  12,  19114 

(Syllabus  by  the  Court,) 

1,  Pleadino    (§    246*)— AiCENDifENr— Cboss- 
INO  Accidents. 

A  petition  against  a  railway  company  t» 
recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  because  of  a  failure  of 
a  defendant  to  observe  the  blow-post  law  (Civil 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Swries  *  Rep'v  ladAMS 
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Code  1910,  I  2675)  is  amendable  by  alleging 
that  the  defendant  was  also  negligent,  in  that 
its  servants  in  charge  of  the  train,  well  know- 
ing that  the  crossing  on  which  the  plaintiff 
was  injured  was  a  public  crossing  and  that 
there  was  frequent  traveling  thereon,  failed  to 
keep  a  lookout,  and  also  that  the  defendant's 
servants,  with  a  knowledge  of  the  plaintiffs 
perilous  situation,  failed  to  apply  the  brakes  or 
check  the  speed  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cfent  Dig.  §§  676-683;   Dec  Dig.  §  246.»] 

2.  Verdict  Supported  bt  Evidence. 
The  evidence  supports  the  verdict. 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Klmsey,  Judge. 

Action  by  Amelia  GrifQn  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff^  and  defendant  brings  error.  Af- 
firmed. 

C.  R.  Faulkner,  Ed  QulUian,  and  J.  J. 
Strickland,  for  plaintiff  in  error.  H.  H.  Per- 
ry, W.  B.  Sloan,  and  JohnBon  &  Johnson, 
for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(IM  Ga.  845) 

DARLEY  et  al.  t.  MALLART  BROS.  MA- 
CHINERY CO. 

(Supreme  Court  of  Georgia.    May  12,  1911.) 

C8yttabu9  Ity  the  Court.) 

Covenants  ((  114*)— Breach  of  Wabrantt— 
Petition. 

This  case  is  controlled  by  the  ruling  in 
White  &  Corbitt  y.  Stewart  &  Co.,  131  Ga.  460, 
62  S.  B.  590,  and  Joyner  v.  Smith,  132  Ga.  779, 
65  S.  E.  68.  The  petition  in  a  suit  for  a  breach 
of  general  warrantsr  of  title  to  land  haying  fail- 
ed  to  allege  any  eviction  or  equivalent  disturb- 
ance bv  an  outstanding  paramount  title,  it  was 
properly  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  (§  189-202 ;   Dec.  Dig.  f  114.*] 

Error  from  Superior  Conrt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  G.  S.  Darley  and  others 
and  the  Mallary  Bros.  Machinery  Company. 
From  the  judgment,  Darley  and  others  bring 
error.    Affirmed. 

S.  C.  Townsend,  for  plalntiffis  In  error.  BL 
P.  Mallary,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


Oi6  Ga.  287) 

NORT  et  aL  v.  HEALY  REAL  ESTATE  ft 
lAIPROVEMBNT  CO. 

fSupreme  Conrt  of  Georgia.     May  U,  1911.) 

(ByUahu9  hy  the  Court,) 

1.  Dbxds  (i  129*)  —  Estates  Cbeatsd  — Lisv 
Estates. 

Margaret  Nort  by  a  deed  of  gift  conveyed 
to  her  sons,  Peter  Nort  and  John  Nort,  and  to 
Charles  Beerman,  as  trustee,  their  heirs  and 
assisnsy  certain  described  realty,  "together  with 


the  understanding  herein  expressed  that  the  in- 
terest hereby  granted,  bargained,  given,  and 
conveyed,  as  aforesaid,  shall  be  one-third  of 
said  bargained  premises  as  the  interest  of  said 
Peter  Nort,  and  one-third  to  John  Nort,  and  the 
remaining  one-third  interest  to  Charles  Beer- 
man,  to  be  held  by  him  in  trust  for  said  minor 
children,.  Margaret,  Henry,  and  Mary  Beerman. 
The  aforesaid  one- third  interest  of  said  lot  con- 
veyed to  John  Nort  shall  be  during  his  natural 
life,  and  after  his  death  to  his  children;  and,  if 
he  should  die  without  child ren^  one-half  of  nis 
one-third  interest  shall  go  to  his  brother,  Peter 
Nort^  and  the  remaining  one-half  of  his  interest 
to  Margaret,  Henry,  and  Mary  Beerman.  This 
shall  not  prevent  the  said  John  Nort  from  sell- 
ing his  portion  of  said  city  lot,  and  using  the 
interest  of  the  proceeds  thereof ;  but  the  corpus 
shall  descend  as  heretofore  stated.*'  Charles 
Beerman.  as  trustee,  was  aiuthorized  by  the 
deed  "to  sell  the  above-described  portion  of  his 
three  children,"  and  pav  over  the  proceeds  to 
them  as  they  respectively  arrive  at  the  age  of 
21  years.  The  said  deed  contained  the  usual 
warranty  clause.  Held,  that  under  said  deed 
John  Nort  took  a  life  estate  in  the  property 
conveyed,  with  power  to  sell  and  convey  in  fee 
simple  the  entire  estate  in  the  one-third  inter- 
est of  which  he  was  life  tenant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §i  360-365,  416-435;    Dec  Dig.  |  129.*] 

2.  Deeds  (§  124*)— Constbuction. 

In  a  deed  executed  subsequently  John  Nort 
sold  and  conveyed  to  Charles  Nort,  his  heirs 
and  assigns,  **aU  and  entire  my  one-third  un« 
divided  interest  in  and  to  the  land  deeded  to  me 
on  the  15th  day  of  September,  1874,  by  Mar- 
garet Nort  [this  being  the  deed  referred  to  in 
the  preceding  headnotel,  and  described  as  fol- 
lows: [Here  follows  the  description  set  forth 
in  the  foregoing  deed.]  To  have  and  to  hold 
the  said  bargained  premises,  with  all  and  sin- 
gular rights,  members,  and  appurtenances  there- 
to, the  same  beinsr,  belonging,  or  in  any  wise 
appertaining,  to  the  only  proper  use.  benefit, 
and  behoof  of  him,  the  said  Charles  Nort,  his 
heirs,  ezecqtorB,  administrators,  and  assigns,  in 
fee  smiple.  And  the  said  John  Nort,  his  heirs, 
executors,  and  administrators,  the  said  bar- 
gained premises  unto  the  said  Charles  Nort,  his 
heirs,  executors,  administrators,  and  assigns, 
against  the  said  John  Nort,  his  heirs,  execu- 
tors, and  administrators,  and  all  and  every 
other  person  or  persons,  shall  and  will  warrant 
and  forever  defend  by  virtue  of  these  presents." 
Held,  that  this  deed  was  an  exercise  of  the  pow- 
er of  sale  contained  in  the  deed  of  Margaret 
Nort,  conveying  a  one-third  interest  in  the  land 
to  John  Nort,  and  conveyed  a  fee-simple  interest 
to  the  grantee  named  in  his  last  deed,  thereby 
divesting  the  children  of  John  Nort  of  their  re- 
mainder interest  in  the  property. 

[EJd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  344-355,  41&-435;    Dec.  Dig.  |  124.*] 

3.  FoBMEB  Decision  Sustained. 

The  court,  upon  review  of  the  case  of  Ma- 
honey  V.  Manning,  133  Ga.  784,  66  S.  E^  1082, 
declines  to  overrule  tiie  decision  in  that  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  Charles  Nort  and  others  against 
the  Healy  Real  Estate  &  Improvement  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs bring  error.     Affirmed. 

The  surviving  children  of  John  Nort,  de- 
ceased, and  his  grandson,  who  is  the  only 
child  of  his  daughter,  Margaret,  deceased, 
brought  their  petition  against  the  Healy  Real 
Estate    ft    Improvement   Company,    alleging 


*For  other  oases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  4k  Am.  Dig.  Key  No.  Series  *  Rep'r  indexes 
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that  the  defendant  li  In  possession  and  con- 
trol of  certain  described  real  estate  in  the 
city  of  Atlanta  in  which  petitioners  claim  an 
undiyided  one-third  interest,  and  praying  for 
an  accounting  between  petitioners  and  the 
defendant,  for  a  Judgment  in  favor  of  peti- 
tioners for  such  sums  as  may  be  due  them  as 
tenants  in  common  with  defendant,  and  that 
petitioners  be  decreed  to  be  the  owners  of 
an  undivided  one-third  interest  in  the  prop- 
erty referred  to.  Attached  to  ^e  petition  is 
a  copy  of  the  deed  of  gift  from  Margaret 
Nort,  the  mother  of  John  Nort,  deceased, 
dated  September  15,  1874,  covering  the  prop- 
erty in  controversy,  and  which  contains  the 
following  language: 

"That  the  aforesaid  Margaret  Nort,  for 
and  in  consideration  of  the  love  and  affection 
which  she  bears  to  her  sons,  Peter  and  John 
Nort,  and  to  Margaret  Beerman,  Henry  Beer- 
man,  and  Mary  Beerman,  the  children  of  her 
deceased  daughter,  Julia  Beerman,  has  grant- 
ed, given,  and  conveyed,  and  by  these  pres- 
ents doth  grant,  give,  and  convey,  to  the  said 
Peter  Nort.  John  Nort,  and  Charles  Beer- 
man, as  trustee  for  his  children,  the  said 
Margaret,  Henry,  and  Mary  Beerman,  their 
heirs  and  assigns,  all  that  tract  or  parcel  of 
land  lying  and  being  in  the  city  of  Atlanta, 
county  and  state  aforesaid,  and  known  and 
distinguished  in  the  plan  of  said  city  as 
part  of  city  lot  No.  42,  containing  75  feet 
front  and  running  back  to  the  right  of  way 
of  the  Western  ft  Atlantic  Railroad  200  feet, 
being  the  house  and  lot  whereon  said  Mar- 
garet Nort  and  Charles  Nort  now  reside,  to- 
gether with  the  understanding  herein  ex- 
pressed that  the  interest  hereby  granted,  bar- 
'  gained,  given,  and  conreyed,  as  aforesaid, 
shall  be  one-third  of  said  bargained  premis- 
es as  the  interest  of  said  Peter  Nort,  and 
one-third  to  John  Nort,  and  the  remaining 
one-third  interest  to  Charles  Beerman,  to  be 
held  by  him  in  trust  for  said  minor  children, 
Margaret,  Henry,  and  Mary  Beerman.  The 
aforesaid  one-third  interest  of  said  lot  con- 
veyed to  John  Nort  shall  be  during  his  nat- 
ural life,  and  after  his  death  to  his  children ; 
and,  if  he  should  die  without  children,  one- 
half  of  his  one-third  interest  shall  go  to  his 
brother,  Peter  Nort,  and  the  remaining  one- 
half  of  his  interest  to  Margaret,  Henry,  and 
Mary  Beerman.  This  shall  not  prevent  the 
said  John  Nort  from  selling  his  portion  of 
said  city  lot,  and  using  the  interest  of  the 
proceeds  thereof;  but  the  corpus  shall  de- 
scend as  heretofore  stated.  Charles  Beer- 
man, as  trustee,  Is  also  authorized  to  sell  the 
above-described  portion  of  his  three  children, 
Margaret,  Henry,  and  Mary,  and  pay  over 
the  proceeds  thereof  to  them  when  they  re- 
spectively arrive  at  the  age  of  21  years.  If 
not  sold  before  the  x:hildren  arrive  at  the  age 
of  21,  said  trustee  shall  control  their  interest 
for  them;  but  when  they  arrive  of  full  age 
each,  they  can  control  it  themselves — ^that  ts 
to  say,  that  each  child  can  control  his  own 
part  when  it  arrives  at  age.    To  have  and  to 


hold  said  tract  or  parcel  of  land  unto  them, 
the  said  Peter  Nort,  John  Nort,  and  Charles 
Beerman,  as  such  trustee,  under  the  condi- 
tions aforesaid,  together  with  all  of  the  rights 
and  appurtenances  thereof  to  the  same  in 
any  manner  belonging,  to  them  and  their 
own  proper  use,  benefit,  and  behoof,  under 
the  conditions  aforesaid.  And  the  said  Mar- 
garet Nort,  for  herself,  heirs,  executors,  and 
administrators,  the  said  bargained  premises 
unto  the  said  Peter  Nort,  John  Nort,  and 
Charles  Beerman  as  trustee  as  aforesaid, 
their  heirs  and  successors,  will  warrant  and 
forever  defend  the  right  and  title  thereof 
against  herself  and  all  other  persons  what- 
ever." 

It  is  alleged  In  the  petition  that  John  Nort, 
one  of  the  grantees  named  In  the  foregoing 
conveyance,  executed  a  deed  of  conveyance  to 
Charles  Nort,  a  copy  of  which  is  attached  to 
the  petition,  and  which  contains  the  follow- 
ing language: 

**That  the  said  John  Nort,  for  and  in  con- 
sideratioD  of  the  sum  of  sir  hundred  ($000) 
dollars  in  hand  paid,  at  and  btf  ore  the  seal- 
ing and  delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged^  has 
granted,  bargained,  sold,  and  conveyed,  and 
by  these  presents  doth  grant,  sell,  bargain, 
and  convey  unto  the  said  Charles  Nort,  his 
heirs  and  assigns,  all  and  entire  my  one-third 
undivided  interest  in  ami  to  the  land  deeded 
to  me  on  the  15th  day  of  September,  1874,  by 
Margaret  Nort,  and  described  as  follows: 
[Here  follows  the  description  set  forth  in  the 
foregoing  deed.]  To  have  and  to  hold  the 
said  bargained  premises,  with  all  and  singu- 
lar rights,  members,  and  appurtenances  there- 
to, the  same  being,  belonging,  or  in  any  wise 
appertaining,  to  the  only  proper  use,  benefit, 
and  behoof  of  him,  the  said  Charles  Nort, 
his  heirs,  executors,  administrators,  and  as- 
signs in  fee  simple.  And  the  said  John  Nort, 
his  heirs,  executors,  and  administrators,  the 
said  bargained  premises  unto  the  said 
Charles  Nort,  his  heirs,  executors,  adminis- 
trators, and  assigns,  against  the  said  John 
Nort,  his  heirs,  executors,  and  administra- 
tors, and  all  and  every  other  person  or  per- 
sons, shall  and  will  warrant  and  forever  de- 
fend by  virtue  of  these  presents." 

It  is  shown  in  the  petition  that  Charles 
Nort  conveyed  the  one-third  interest  last 
described,  and  that  by  successive  transfers 
this  and  the  other  two-thirds  interest  were 
conveyed  finally  to  the  Healy  Real  Estate  ft 
Improvement  Company.  In  an  amendment  to 
the  petition  it  is  alleged  that  the  considera- 
tion flowing  from  Charles  Nort  to  John  Nort^ 
to  wit,  $600,  was  totally  inadequate  to  repre- 
sent the  then  value  of  an  undivided  one- 
third  interest  in  and  to  the  title  in  fee  of 
said  property,  which  was  well  worth  $1,800, 
and  that  the  life  estate  alone  in  a  one-third 
undivided  Interest  in  the  property  was,  at 
the  time  of  the  conveyance  by  John  Nort  to 
Charles  Nort,  worth  $600. 

The  defendant  filed  a  general  demurrer  t* 
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the  petition,  whlcb  was  •ostained,  and  tbe 
{dalntiffB  excepted. 

F.  M.  Hm^hes  and  R.  B.  Blackburn,  for 
plaintiffs  in  error.  Jno.  L.  Hopkins  &  Sons, 
for  defendant  in  error. 

BEOK,    J.    (after    stating    the    facts   as 
above).    [1]  1.  Giving  effect  to  the  plain  im- 
port of  the  language  used  by  the  grantor, 
Margaret  Nort,  in  her  deed  of  gift  to  Peter 
Nort,  John  Nort,  and  Charles  Beerman,  trus- 
tee for  his  minor  children,  so  far  as  re- 
lates to  the  portion  of  the  property  conveyed 
to  the  grantor's  son,  John,  the  latter  was 
given  a  one-third  interest  or  portion,  with 
ronalnder  over,  with  a  power  to  sell  the  fee. 
In  the  first  part  of  the  granting  clause,  after 
the  use  of  apt  woids  of  gift  and  conveyance 
of  the  entire  property  embraced  in  the  deed, 
and  in  the  same  sentence,  the  grantor  em* 
ploys  language  defining  and  limiting  the  in- 
terest of  the  grantees,  as  follows:     '^With 
the  understanding  herein  expressed  that  the 
Interest   hereby   granted,   bargained,   given, 
and  conveyed,   as  aforesaid,   shall  be  one- 
third  of  said  bargained  pr^nises  as  the  in- 
terest of  said  Peter  Nort,  and  one-third  to 
John  Nort  [the  ancestor  of  plaintiffs],  and 
the  remaining  one-third  interest  to  Charles 
Beerman,  to  be  held  by  him  in  trust  for 
said  minor  children,  Margaret,  Henry,  and 
Mary  Beerman.    The  aforesaid  one-third  in- 
terest of  said  lot  conveyed  to  John  Nort 
shall  be  during  his  natural  life,  and  after 
his  death  to  his  children;  and,  if  he  should 
die  without  children,  one-half  of  his  one- 
third  interest  shall  go  to  his  brother,  Peter 
Nort,  and  the  remaining  one-half  of  his  in- 
terest to  Margaret,  Henry,  and  Mary  Beer- 
man.   This  shall  not  prevent  the  said  John 
Nort  from  selling  his  portion  of  said  city 
lot,  and  using  the  interest  of  the  proceeds 
thereof;   but   the  corpus  shall   descend   as 
heretofore  stated."     Clearly,  however  Inar- 
tificially  it  may  be  expressed,  an  intention 
of  the  donor  to  give  a  power  to  sell  the  one- 
third  portion  of  the  property  conveyed  to 
John  Kort  for  life,  with  remainder  over,  is 
revealed  in  the  language  quoted.    Unless  the 
provision:     "This   shall   not  prevent   John 
Nort  from  selling  his  portion,    •    •    *    and 
using  the  interest  of  the  proceeds  thereof; 
but  the  corpus  shall  descend  as  heretofore 
stated" — ^Is  construed  as  giving  to  John  Nort 
a  power  to  sell  the  fee,  this  part  of  the  deed 
is  entirely  idle  and  nugatory;  for  without 
authority  from  the  grantor  he  would  have 
had  the  right  to  sell  and  convey  his  life  es- 
tate, which  is  created  by  a  preceding  clause 
of  the  deed.    By  the  use  of  the  provision  last 
quoted  it  is  the  manifest  intention  of  the 
donor  to  create  lu  the  life  tenant  a  power 
not  Inherent  in  him  as  a   tenant  for  life 
merely.    And  while  the  donor  did  not  under- 
take to  safeguard  the  corpus  by  the  creation 
of  a  trust  for  Its  management  and  control, 
she  did  expressly  stipulate  that  the  corpus 
should  descend  "as  heretofore  stated";  that 


is,  to  the  children  of  John  Nort,  giving  to 
John  Nort  hims^  the  right  to  use  the  In- 
terest of  the  proceeds  of  the  sale  of  his 
portion  of  the  lot  of  land  conveyed  by  the 
grantor,  Margaret  Nort  The  expression, 
"use  the  interest  of  the  proceeds  thereof," 
is  not  only  consonant  with  the  construction 
we  have  placed  upon  the  deed,  rendering  har- 
monious all  of  the  provisions  .thereof,  but 
it  utterly  contradicts  the  contention  of  the 
plaintiffs  to  the  effect  that  John  Nort  took 
only  a  life  estate  wihout  a  power  of  sale 
of  the  fee.  The  similarity  in  the  language 
conferring  authority  upon  John  Nort  to  sell, 
and  upon  Charles  Beerman  as  trustee  to  sell 
the  "portion  of  his  three  children,"  for  the 
purpose  of  dividing  the  proceeds  among 
th€in,  may  also  be  considered  In  aid  of  the 
construction  which  we  have  given  to  that 
part  of  the  deed  under  consideration,  if  an^ 
further  argument  is  necessary  to  make  Ic 
conclusive. 

[2]  2.  Having  decided  that  the  deed  from 
Margaret  Nort  conferred  upon  John  Nort  au- 
thority to  sell  the  fee  of  his  interest  or  por- 
tion of  the  land,  we  stUl  have  left  open  the 
other  question;  that  is,  as  to  whether  John 
Nort  exercised  that  power  in  the  execution 
of.  his  deed  of  conveyance  to  Charles  Nort. 
If,  from  the  language  of  the  latter  deed, 
without  the  aid  of  extraneous  circumstances, 
it  can  be  gathered  that  it  was  the  intention 
of  the  grantor  to  execute  a  power  of  sale^ 
and  that  his  deed  was  made  in  execution  of 
that  power,  then  the  court  below  properly 
sustained .  the  demurrer  of  the  defendant 
and  dismissed  the  plaintiffs'  action.  In  the 
case  of  Mahoney  v.  Manning,  183  Ga.  784,  66 
S.  B.  10S2,  it  was  said:  "The  principle  enun- 
ciated in  Sir  Edward  Otere*s  Case  is  said 
to  be  the  technical  rule^  which  is  thus  stat- 
ed In  4  Kent's  Com.  |  234:  TThe  general 
rule  of  construction  both  as  to  deeds  and 
wills  is  that  if  there  be  an  interest  and  pow- 
er existing  together  in  the  same  person  over 
the  same  subject,  and  an  act  be  done  without 
particular  reference  to  the  power,  it  will  be 
applied  to  the  interest,  and  not  to  the  pow- 
er. If  an  act  will  work  two  ways,  the  one 
by  an  Interest  and  the  other  by  a  power,  and 
the  act  be  indifferent,  the  law  will  attribute 
it  to  the  interest,  and  not  to  the  authority.' " 
Mr.  Justice  Evans,  who  delivered  the  opin- 
ion in  the  Mahoney  Case,  referring  to  the 
contention  of  one  of  the  parties  to  that  case, 
that  the  strict  technical  rule  obtains  in  this 
state,  examined  and  discussed  the  prior  cas- 
es decided  in  this  court  bearing  upon  that 
question;  L  e.,  Terry  v.  Rodahan,  79  Ga. 
278,  5  S.  E.  38,  11  Am.  St  Rep.  420,  Lee  v. 
GUes,  124  Ga.  494,  52  S.  E.  806,  Middlebrooks 
V.  Ferguson,  126  Ga.  232,  55  S.  E.  34,  Clarke 
V.  Land  Co.,  113  Ga.  22,  38  S.  S.  823,  Hold^ 
V.  American  Investment  Co.,  04  Ga.  640,  21 
S.  E.  897,  and  Mortgage  Co.  v.  Buioe,  96  Ga. 
795,  26  S.  B.  84,  and  as  a  part  of  the  discus- 
sion said:  'These  are  the  only  cases  which 
directly  bear  upon  the  subject  we  have  in 
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hand.  In  none  of  them  was  the  rule  we  are 
following  In  this  case  rejected ;  but,  on  the 
contrary,  though  recognizing  its  principle, 
its  application  was  denied,  because  neither 
of  the  instruments  made  any  reference  to 
the  will,  which  was  the  source  of  title  and 
conferred  the  power.  This  negative  preg- 
nant is  especially  significant  when  we  con- 
sider the  throes  through  which  other  courts 
have  gone  in  an  effort  at  rationalization  of 
the  austere  technical  rule  promulgated  in 
Sir  Edward  Olere's  Case.  We  take  these 
cases  to  mean,  if  there  had  been  a  reference 
to  the  conveyance  conferring  the  power,  that 
such  reference  would  evince  an  intention 
to  execute  the  power,  and  would  be  so  con- 
strued. So  that  we  conceive  the  rule  of 
law,  as  expressed  in  these  cases,  to  be  that 
in  order  for  an  instrument  to  be  effective  as 
an  execution  of  a  power,  where  the  maker  is 
the  owner  of  an  interest  in  the  land  convey- 
ed and  also  of  a  power  to  convey  the  fee,  the 
recitals  in  the  instrument  must  either  ex- 
pressly refer  to  the  power,  or  by  necessary 
implication  clearly  indicate  that  an  execu- 
tion of  the  power  is  intended.*'  See,  also, 
the  case  of  Mayo  v.  Harrison,  134  Ga.  737, 
68  S.  B.  497. 

In  the  present  case,  upon  examination  of 
the  deed  from  John  Nort  to  Charles  Nort, 
there  is  a  reference  to  the  deed  of  Margaret 
Nort,  which  contains  the  power  of  sale;  and 
in  addition  to  this  reference  to  the  instru- 
ment conferring  the  power  we  find  in  the 
deed  of  John  Nort  clear  indications  that  he 
exercised  and  Intended  to  exercise  the  pow- 
er of  sale  by  executing  the  deed  to  Charles 
Nort.  In  the  first  place,  the  deed  of  John 
Nort  warrants  the  fee-simple  title  to  Charles 
Nort,  his  heirs,  executors,  and  administra- 
tors; and  while  this,  of  itself,  would  not  be 
a  sufllcient  indication  of  his  intent  to  exer- 
cise the  power  of  sale  conferred  upon  him, 
it  is  to  be  considered  In  connection  with  oth- 
er indicia  to  be  found  in  his  deed  of  his  ex- 
ercise of  the  power.  For  In  his  deed  it  Is 
recited  that  the  grantor  conveys  "all  and 
entire  my  one-third  undivided  interest  in 
and  to  the  land  deeded  to  me  *  *  *  by 
Margaret  Nort,  and  described  as  follows: 
♦  ♦  ♦  The  other  two-thirds  interest  in 
said  land  having  4)een  on  the  same  day  in 
the  same  deed  conveyed  by  the  said  Mar- 
garet Nort  to  Peter  Nort  and  Charles  Beer^ 
man  as  trustee  for  his  minor  children.** 
Now,  when  it  is  remembered  that  the  one- 
third  interest  in  the  land  given  to  Peter 
Nort  and  the  one-third  interest  given  to 
Beerman  as  trustee  were  fee-simple  inter- 
ests, the  reference  In  John  Nort*s  deed  to 
his  one-third  interest  as  of  the  same  qual- 
ity as  the  interest  of  Peter  Nort  and  Charles 
Beerman,  trustee,  and  the  further  plain  in- 
dication that  the  entire  interest  in  the  land 
is  made  up  of  the  three  interests  mentioned 
in  the  deed  of  John  Nort — ^that  is,  the  one- 


third  interest  of  the  grantor  and  the  other 
two-third  interest  conveyed  to  Peter  Nort 
and  Charles  Beerman  as  trustee — ^there  is 
the  clear  indication  that  John  Nort's  deed 
was  an  exercise  of  the  power  of  sale  con- 
ferred upon  him  by  the  deed  of  gift  from 
his  mother.  So  finding  in  the  deed  of  John 
Nort  plain  indications  of  the  grantor*s  inten- 
tion to  execute  the  power  of  sale  conferred 
upon  him  by  the  deed  of  Margaret  Nort,  as 
well  as  reference  to  the  instrument  confer- 
ring the  power,  we  are  of  the  opinion  that  the 
court  below  properly  held  that  John  Nort  ex- 
ercised and  intended  to  exercise  the  ixywer 
of  sale  conferred  upon  him,  and  that  his  in- 
tention is  manifest  from  the  instrument 
which  was  held  to  be  an  exercise  of  the  pow- 
er, and  this  Intention  could  be  arrived  at 
without  resorting  to  extraneous  circum- 
stances, such  as  a  comparison  of  the  pur- 
chase price  of  the  property  with  its  alleged 
value. 

[3]  3.  The  court,  upon  review  of  the  case 
of  Mahoney  v.  Manning,  supra,  declines  to 
overrule  the  decision  made  in  that  case. 

Judgment  aflarmed.  All  the  Justices  con- 
cur. 

(186  Ga.  345) 
WINGFIELD,  Ordinary,  et  aL  v.  KnTRE& 
(Supreme  Court  of  Georgia.     May  12,  1911.> 

(8yUahu9  5y  the  Court.) 

IirrOXIOATINO  LiQUOBS   ({   101*)~IiICENBE8. 

Under  the  proper  construction  of  section  8 
of  the  act  approved  Septeml>er  5,  1908  (Acts 
1908,  p.  1112).  a  person,  upon  payment  of  one 
license  fee  of  |200,  is  entitled  to  a  license  pro- 
vided for  in  tnat  section  of  the  act,  and  may 
caiTV  on  the  business  at  any  number  of  places 
in  the  county  in  which  he  obtained  bis  license. 
[Ed.  Note.—- For  other  cases,  see  Intoxicating 
Uquors,  Dec  Dig.  {  101.*1 

Error  from  Superior  Court,  Qarke  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  Nicholas  Kutres  against  S.  B. 
Wlngfleld,  Ordinary,  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  enot. 
Affirmed. 

Nicholas  Kutres  instituted  suit  against  S. 
B.  Wlngfleld,  as  ordinary,  and  W.  B.  Jack- 
son, as  sheriff,  of  Clarke  county,  to  restrain 
the  collection  of  four  executions  which  had 
been  issued  against  the  plaintiff  by  the 
ordinary  and  levied  by  the  sheriff.  The  ex- 
ecutions were  issued  on  account  of  a  fail- 
ure to  pay  certain  fees  alleged  to  be  due  for 
licenses  to  sell  near  beer  in  the  county  of 
Clarke,  under  the  provisions  of  section  3  of 
the  act  approved  September  5,  1906  (Acts 
1008,  p.  1112);  two  of  them  issuing  on  ac- 
count of  the  nonpayment  of  licenses  for  the 
year  1908,  and  others  for  the  year  1909. 
Kutres  had  paid  to  the  ordinary  $200,  the 
amount  of  the  prescribed  license  fee  for 
one  license  for  the  year  1906,  and  also  a 
similar  amount  for  one  license  for  the  year 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key  Ne.  Series  A  Rep*r  indeies 
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3909.  The  ordinary  accepted  payment,  and 
in  each  instance  Issued  a  license  which  des- 
Ignated  a  particular  place  at  which  the 
licensee  should  carry  on  his  business,  but 
the  license  was  not  accepted;  it  being  insist- 
ed upon  the  part  of  Kutres  that  under  a 
proper  construction  of  the  act  above  refer- 
red to  the  payment  of  one  license  fee  au- 
thorized him  to  sell  near  beer  at  any  num- 
ber of  places  in  the  county,  and  that  the 
ordinary  by  the  license  could  not  restrict 
him  to  the  transaction  of  business  at  one 
place.  At  the  interlocutory  hearing  it  was 
conceded  that  injunction  should  issue  unless, 
under  a  proper  construction,  the  act  author- 
iased  the  holder  of  a  license  to  sell  at  any 
number  of  places  in  the  county  in  which  the 
license  was  issued,  rather  than  that  a  sep- 
arate license  was  required  by  the  act  to  be 
obtained  for  each  place  of  business.  The 
trial  Judge  construed  the  act  as  requiring 
only  one  license  in  the  county,  and  granted 
the  injunction.  The  defendants  excepted, 
and  in  the  brief  of  their  counsel  in  the  Su- 
preme Court  it  was  said  expressly  that  the 
plaintiffs  in  error  did  not  contend  that  Ku- 
tres was  estopped  by  reason  of  his  attorney 
baring  received  the  license  and  kept  it  in 
his  possession,  and  that  "there  is  only  one 
question  involved  in  this  case,  and  that  is 
whether  the  license  prescribed  by  the  act  of 
September  5,  1908  (Acts  1908,  p.  1112),  when 
paid,  authorizes  the  person  paying  the  same 
to  engage  in  the  business  of  selling  bever- 
ages of  the  character  therein  referred  to  in 
any  number  of  places  within  the  county 
that  he  may  desire,  or  whether  a  payment  of 
$200  is  required  under  said  act  for  each  sep- 
arate and  distinct  place  of  business." 

The  caption  of  the  act  was:  "An  act  to 
provide  a  revenue  to  be  used  for  the  de- 
velopment and  conduct  of  the  penitentiary 
system  of  the  state  and  to  buy  farm  lands 
and  equipment  as  may  be  needed  in  connec- 
tion with  the  management,  control,  and  em- 
ployment of  the  convicts  of  this  state,  by  re- 
quiring a  license  to  be  obtained  by  all  per- 
sons, firms  or  corporations  manufacturing 
or  selling  in  this  state  or  maintaining  there- 
in supply  depots  or  places  for  distributing 
any  imitation  of  or  substitute  for  beer,  ale, 
wine,  whisky,  or  other  spirituous  or  malt 
liquors;  to  prescribe  the  terms  and  condi- 
tions on  which  such  license  may  issue  and 
the  amounts  to  be  paid  therefor;  to  prohibit 
the  carrying  on  of  any  business  for  which 
such  license  is  required  without  obtaining 
such  license;  to  provide  penalties  for  viola- 
tions of  this  act;  to  provide  for  the  for- 
feiture of  the  licenses  provided  for  in  this 
act  when  the  same  are  used  as  a  cloak  for 
the  violation  of  the  law ;  and  to  appropriate 
the  money  raised  hereunder,  and  for  other 
purposes."  Section  1  prescribed  a  license 
fee  of  $500  for  each  calendar  year  or  part 
thereof,  to  be  paid  by  every  person,  firm,  or 
corporation  manufacturing,  within  the  lim- 
its of  this  state,  any  beverage  or  drink  or 


liquor  in  imitation  of  or  Intended  as  a  sub- 
stitute for  beer,  ale,  wine,  whisky,  or  other 
alcoholic,  spirituous,  or  malt  liquors,  and 
required  that  the  manufacturer  obtain  a 
license  from  the  ordinary  of  the  county 
wherein  the  business  was  carried  on.  Sec- 
tion 2  prescribed  a  license  fee  of  $500  for 
each  calendar  year  or  part  thereof  to  be 
paid  by  every  person,  firm,  or  corporation 
who  shall  maintain  a  supply  depot,  ware- 
house or  distributing  offices  or  other  place 
of  business  within  the  limits  of  this  state 
where  such  beverages,  drinks,  or  liquors  as 
are  referred  to  in  the  first  section  are  kept 
for  sale  or  distribution  in  quantities  of  more 
than  five  gallons,  and  required  the  person, 
firm,  or  corporation  selling  or  distributing 
same  to  obtain  a  license  so  to  do  from  the 
ordinary  of  the  county  wherein  such  "depot 
or  place  is  kept"  Section  3  was  as  follows : 
"Be  it  further  enacted,  ttiat  every  firm,  per- 
son, or  corporation  who  shall  sell  or  offer 
for  sale  in  quantities  of  less  than  five  gal- 
lons any  such  beverages,  drinks  or  liquors 
as  are  referred  to  in  the  first  section  of  this 
act  shall  obtain  a  license  so  to  do  from  the 
ordinary  of  the  county  wherein  such  busi- 
ness is  carried  on,  and  shall  pay  therefor 
the  sum  of  two  hundred  ($200.00)  dollars  for 
each  calendar  year  or  part  thereof.*'  Section 
4  prescribed  that  there  should  be  no  excep- 
tion or  license  for  any  drink  prohibited  by 
law ;  and  section  5  provided  that  the  names 
of  manufacturers  should  be  plainly  stamped 
on  the  vessel  containing  the  liquid.  SecUon 
6  declared  that  all  moneys  collected  under 
the  provisions  of  the  act  should  be  paid  over 
to  the  Treasurer  of  the  state,  to  be  held 
as  a  special  fund  to  be  used  in  the  develop- 
ment and  conduct  of  the  penitentiary  system 
of  the  state,  and  to  buy  such  farms,  lands, 
road  equipment,  or  other  properties  as  may 
be  needed  in  connection  therewith,  or  in  con- 
nection with  the  management,  control,  and 
employment  of  the  convicts,  etc.  Sections  7 
and  8  prescribed  penalties  for  violations  of 
the  law,  while  section  9  repeals  all  laws  and 
parts  of  laws  in  conflict  with  the  provisions 
of  the  act 

E.  K.  Lumpkin  and  Cobb  ft  Erwin,  for- 
plaintiffs  in  error.  W.  M.  Smith  and  Henry 
C.  Tuck,  for  defendant  in  error. 

ATKINSON,  J.  In  support  of  the  conten- 
tion that  section  3  requires  a  separate  license 
for  each  place  of  business  in  the  county  of 
a  dealer  in  the  beverages  tberein  referred 
to,  counsel  for  the  plaintiffs  in  error  urged 
that  the  act  is  a  police  measure  and  also 
a  revenue  measure,  and  that  whether  it  be 
considered  as  a  revenue  measure  pure  and 
simple,  or  police  measure  pure  and  simple,  or 
as  of  the  dual  character,  having  for  its  pur- 
pose both  regulation  and  revenue,  it  is  incon- 
ceivable that  the  General  Assembly  intended 
that  the  payment  of  one  license  fee  should 
authorize  a  license  designating  no  place 
of  business,  but  authorize  the  holder  to  en- 
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gage  In  business  at  any  nomber  of  places  In 
the  connty  that  he  might  see  proper.  It  was 
pointed  out  that,  if  the  licensee  conld  carry 
on  the  business  at  any  number  of  places,  it 
would  be  possible  for  one  person  to  have  a 
monopoly  of  the  sale  of  the  imitations  in 
each  county  in  the  state  In  which  their  sale 
was  authorized,  because  the  law  does  not 
compel  the  holder  of  the  license  to  conduct 
the  sales  in  person,  and  the  sales  might  be 
conducted  at  numerous  places  by  duly  au- 
thorized agents  acting  in  good  faith;  also, 
that  It  would  open  the  door  to  fraud,  so  as 
to  defeat  the  revenue  purpose  of  the  act  by 
a  collusive  arrangement  between  different 
persons,  all  claiming  to  sell  under  the  Uc^se 
of  one  person.  It  was  further  i>ointed  out 
that  the  purpose  of  the  license  is  to  locate 
tiie  business  of  the  holder,  in  order  that  he 
may  be  under  the  supervision  of  the  author- 
ities, to  see  that  no  violation  of  law  takes 
place,  and  that  the  business  is  conducted  in 
such  manner  as  not  to  interfere  with  the 
public  peace  and  welfare,  and  that  this  pur- 
pose would  be  defeated  to  a  large  extent  If 
the  licensee  should  be  permitted  to  engage 
In  sales  at  numerous  places.  To  locate  the 
place  of  business  of  the  holder  of  the  license 
Is  not  necessarily  the  sole  purpose  of  a  li- 
cense. A  business  may  be  licensed,  or  a  per- 
son may  be  licensed  to  transact  business,  and 
in  neither  instance  is  restriction  to  a  par- 
ticular place  essentiaL  The  Legislature  may 
not  deem  that  the  character  of  the  business 
is  such  that  for  the  purpose  of  police  regula- 
tion It  should  be  restricted  to  a  particular 
place. 

All  of  the  reasons  pointed  out  by  the  plain- 
tLSB  in  error,  as  above  ^lumerated,  to  show 
why  the  act  should  be  construed  as  contended 
for  by  them,  were  appropriate  matters  for 
consideration  by  the  Legislature  in  enacting 
the  law;  but  they  are  all  consistent  with  the 
construction  placed  upon  the  act  by  the  trial 
court,  and  do  not  require  a  different  con- 
struction. The  act  might  produce  less  reve* 
nue  if  one  fee  and  license  authorize  a  person 
to  deal  at  a  single  place,  rather  than  in  a 
number  of  places,  or  it  might  not;  and 
whether  it  would  or  not,  and  whether  the 
Legislature,  in  dealing  with  the  matter  as 
a  revenue  matter,  was  satisfied  to  exact  but 
one  license  and  fee  from  a  dealer  in  each 
county  in  which  he  should  carry  on  the  busi- 
ness, was  a  matter  for  legislative  considera- 
tion. It  was  also  for  the  Legislature  to  de- 
termine what  police  supervision,  if  any, 
should  be  required  for  this  particular  char- 
acter of  business;  and  the  argument  that  it 
might  to  a  greater  or  less  extent  require  such 
supervision  would  not  necessitate  the  con- 
struction contended  for  by  the  plaintiffs  in 
error.  As  a  revenue  measure  the  exaction 
of  a  license  of  $200  for  each  dealer  in  each 
county  in  which  he  carries  on  the  business 
of  selling  the  imitations  specified  in  the  act 
comports  with  the  object  of  the  act.  As  a 
police  measure  the  penalty  imposed  by  other 


sections  of  the  act  comports  wIUi  that  ob- 
ject Section  3  omits  any  reference  to  loca- 
tion at  which  the  licensed  sales  may  be  made, 
save  only  that^  in  declaring  how  licenses 
shall  be  obtained,  it  is  provided  that  they 
shall  be  granted  by  the  ordinary  of  the  coun- 
ty wherein  such  business  is  carried  on.  The 
nature  of  the  business  is  such  as  that  it  could 
be  located  at  a  given  place  or  places,  or  be 
conducted  in  a  transitory  manner,  and  there 
Is  no  attempt  to  confine  its  operation  to  one 
or  more  localities. 

In  construing  statutes,  subsequent  acts  of 
the  Legislature  on  the  same  subject  may  be 
considered.  Barron  v.  Terrell,  124  6a.  1077- 
1079,  63  S.  B.  181.  Paragraph  3  of  section 
7  of  the  general  tax  act  approved  August 
16,  1909  (Acts  1909,  pp.  3&-64),  deals  with 
the  subject  covered  by  section  8  of  the  act 
of  1908  involved  in  this  case,  and,  in  addi- 
tion to  raising  the  license  fee  to  |300,  de- 
clares that  it  shall  be  paid  "for  each  place 
of  business,"  and  also  restricts  the  right  to 
engage  in  such  business  to  the  limits  of  In- 
corporated cities,  towns,  or  villages  of  not 
less  than  a  specified  number  of  inhabitants. 
This  seems  to  be  a  recognition  by  the  Legis- 
lature that  the  former  act  did  not  exact  • 
license  fee  for  each  separate  place  of  busi- 
ness, and  the  manifestation  of  an  intention 
to  change  the  law,  so  that  a  separate  license 
fee  might  be  required  for  each  place  of  busi- 
ness. In  former  general  tax  acts,  such  as 
the  act  approved  August  15,  1904  (Aets  1904, 
p.  26),  in  dealing  with  licenses  to  engage  in 
businesses  of  similar  character,  where  it 
was  intended  that  a  license  fee  should  be 
paid  ''for  each  place  of  business,"  it  was  ex- 
pressly so  declared.  The  right  to  sell  near 
beer  without  the  payment  of  a  license  is  in- 
herent, unless  expressly  restricted  by  stat- 
ute, and  statutes  exacting  licenses  for  such 
purposes  are  to  be  strictly  construed.  But 
It  does  not  require  a  strict  construction  of 
this  statute  to  bold  that  section  3  was  not 
Intended  to  exact  a  separate  license  for  each 
place  of  business.  While  It  might  have  done 
so,  the  General  Assembly,  dealing  with  the 
subject  as  it  then  appeared  to  it,  was  con- 
tent to  exact  one  fee^  and  require  a  license 
from  every  person,  firm,  or  corporation  en- 
gaging in  the  business  in  the  countt^.  Subse- 
quent events  seem  to  have  caused  the  Legis- 
lature to  view  the  matter  differently,  and 
change  the  law  as  already  pointed  out,  not 
only  as  to  the  amount  of  each  license  fee 
charged,  but  by  requiring  a  separate  license 
for  each  place  of  business  in  each  county, 
and  restricting  the  right  to  carry  on  such 
business  to  the  limits  of  incorporated  cities, 
towns,  and  villages  containing  more  than  a 
specified  number  of  inhabitants. 

Counsel  for  plaintiff  in  error  have  dted 
the  following  authorities :  Malkan  v.  Ghica* 
go,  217  lU.  471,  75  N.  B.  548,  2  U  B.  A.  <N. 
S.)  488;  Wason  v.  Severance,  2  N.  H.  501; 
Murrell  v.  Bokenfohr,  108  La.  19,  32  South. 
176 ;  Matter  of  Lyman,  69  App.  Div.  217,  e» 
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N.  T.  Snpp.  S09;  21  A.  ft  B.  Btoe.  Law  (2d 
Ed.)  814,  note  7;  23  Cyc.  119  (C),  note  69; 
17  A.  ft  E.  Enc.  Law  (2d  Ed.)  237;  State  ▼. 
Walker,  16  Me.  244.  But  an  examination  of 
all  of  them,  except  the  last,  shows  that  there 
were  restrictions  in  the  statutes  or  ordi- 
nances, and  in  some  cases  licenses  (upon 
which  the  right  to  transact  the  bnslness  de- 
pended nnder  the  law  of  the  state),  which 
expressly  confined  the  licensee  to  conduct 
the  business  mentioned  at  specified  places. 
In  the  last  case  cited,  to  wit,  State  y.  Walker, 
16  Me.  241,  the  ruling,  which  restricted  the 
operation  of  the  license  to  one  place,  was 
based  largely  on  the  fact  that  the  statute 
which  exacted  the  license  required  that  the 
I>erson  to  be  licensed  should  have  certain 
moral  qualifications,  to  be  ascertained  by  the 
Judgment  of  certain  officers,  and  that  any 
person  so  approved,  before  being  licensed, 
should  give  bond,,  conditioned  as  prescribed  in 
the  statute.  The  decision*  was  rendered  in  a 
case  against  the  mere  agent,  who  had  not 
executed  the  bond.  The  act  there  under 
consideration  also  contained  a  provision  that 
"^o  Innholder,  victualler,  or  retailer  shall  suf* 
fer  any  dlaorderly  conduct  in  his  house,  shop, 
or  dependencies  tSiereof,  nor  suffer  any  per- 
son to  drink  to  drunkenness  or  excess  in  his 
or  her  house  or  shop,  or  sulTer  any  minor  or 
servant  to  sit  drinking  there,"  which  the 
court  declared  indicated  but  one  house,  and 
one  shop,  to  be  conducted  by  one  person. 
The  reasoning  of  the  court  in  that  case  will 
not  apply  to  a  statute  similar  to  that  which 
we  have  under  consideration,  where  no  qual- 
ifications are  prescribed,  and  no  bond  re> 
quired,  for  one  who  desires  to  engage  in  such 
business,  and  where  the  act  contains  noth- 
ing to  indicate  that  one  particular  place  of 
business  was  in  contemplation  of  tbe  Legplsla- 
tnre. 

Judgment  affirmed.    All  the  Justices  eon- 
cur. 


(US  Oa.  363) 

WEST  V.  HACKETT. 
(Sapveme  Court  of  Georgia.     May  12,  1911.) 

(Syllabus  "by  the  Court,) 

Trial  (§  29*)— COntbacts  (§  353*)— Dahaqes 
(f  78*)— Appeal  and  Error  (§  1064*)— Ac- 
tion FOR  BRBAOH—lNSTRucTnoNs— Miscon- 
duct OF  JuoQB— Improper  Statements. 
A  writing,  signed  by  A.  T.  Hackett  and  S. 
P.  West,  recited  that  the  former  "is  held  and 
firmly  bound  unto"  the  latter,  and  the  condi- 
tion of  this  obligatioii  is  he  has  agreed  to  sell 
to  West  a  described  tract  of  land,  and  that  '*the 
condition  of  the  foregoing  la  such  that,  whereas, 
the  said  S.  P.  West  has  this  day  made  and  de- 
livered to  the  said  A.  T.  Hackett  six"  described 
promissory  notes,  ''and  also  the  further  condi- 
tion that  the  said  S.  P.  West  and  his  family 
apee  to  furnish  said  Hackett  with  a  comfort- 
able room,  no  other  person  to  occupy  said  room, 
board  him  for  viz  years,  at  $100  per  year,  in- 
cluding washing,  and,  further,  said  West  and 
family  are  to  treat  him  with  that  respect  and 
consideration  and  kindness  which  his  age  and  in- 


firmity may  require,  and  in  flie  event  said 
Hackett  shall  die,  or  from  any  other  leiritimate 
and  legal  reason  shall  cease  board  with  said 
West,  then  and  in  that  event  the  unused  por- 
tion of  $600  for  board  shall  be  and  become  a 
money  debt  at  80  per  cent,  on  the  dollar,  which 
the  said  West  agrees  to  pay  said  Hackett  or 
representative  in  lieu  of  unused  money  for 
board.  Now  should  the  said  S.  P.  West  fully 
cany  out  the  foregoing  agreement  and  pay  said 
notes  as  stipulated,  the  said  Hackett  agrees  to 
make  or  cause  to  be  made  to  the  said  S.  P. 
West  good  and  sufficient  titles  in  fee  simple  to 
the  foregoing  described  property,  which  if  the 
said  Hackett  should  do  then  this  bond  to  be 
null  and  void:  else  to  remain  in  full  force.'' 
Hackett  brought  suit  against  West  to  recover 
$480,  besides  interest  from  the  "date  of  the 
breach  of  the  contract/'  alleging  that  West  had 
refused  to  carry  out  nis  agreement  to  furnish 
Hackett  with  a  comfortable  room  and  treat  him 
as  provided  in  the  above-quoted  portion  of  the 
contract  between  them,  and  plaintiff  had  ceased 
to  board  with  the  said  West  "and  the  said  debt 
becoming  a  money  demand  as  per  said  contract 
and  agreement."  Upon  a  trial  of  the  case  a 
verdict  was  rendered  in  favor  of  the  plaintiff 
for  $400  orincipal,  besides  interest,  and  to  the 
order  of  uie  court  refusing  a  new  trial,  the  de- 
fendant excepted.    Held: 

(1)  At  the  conclusion  of  the  evidence,  it  was 
error  for  the  court  to  state,  in  the  presence  of 
the  jury:  **I  want  to  say,  without  prejudice  to 
either  side,  that,  if  I  represented  tne  plaintiff, 
I  would  dismiss  this  case;  if  I  represented  the 
defendant,  I  would  let  him  take  a  judgment  for 
all  he  sues  for.  If  there  is  an  honest  difference 
between  the  parties,  yon  could  find  for  the 
plaintiff.** 

(2)  It  was  error  for  the  court  to  charge:  "If 
you  find  from  the  evidence  that  both  parties 
have  acted  in  good  faith.  Col.  Hackett  in  good 
faith  about  his  contention,  and  the  defendant  in 
just  as  good  faith  about  his  contention,  and 
they  cannot  agree,  then  you  would  be  authoriz- 
ed to  divorce  them;  and  If  you  divorce  them, 
you  would  find  in  favor  of  the  plaintiff  for  $400. 
with  interest  at  7  per  cent  from  the  1st  day  of 
January,  last  year.^*  The  mere  fact  that  either 
or  both  of  the  parties  acted  in  good  fiiith  in  re- 
gard to  their  respective  contentions  wonld  not 
authorize  a  recovery  by  plaintiff  under  the  con- 
tract. 

(3)  It  was  not  error  to  refuse  written  request 
of  West  to  charge  the  following:  "That  the 
clause  of  the  contract  providing  that  the  de- 
fendant shall  pay  plaintiff  80  per  cent,  of 
amount  due  for  board  only  liquidates  or  settles 
the  amount  of  the  damages  for  tlie  breach,  and 
does  not  make  it  faU  due  or  become  payable 
any  sooner  than  would  be  the  case  without  that 
clause,  and  that  the  contract  is  an  entire  con- 
tract for  board  for  six  years,  and  that  no  dam- 
ages, whether  liquidated  or  not,  are  recoverable 
under  the  contract  sued  on  until  the  expiration 
of  the  six  years  referred  to  in  the  contract." 

(4)  There  was  no  error  requiring  a  new  trial 
in  the  following  charge  of  the  court:  "Now» 
gentlemen  [referring  to  the  clause  of  the  con- 
tract alluded  to  in  the  statement  of  the  preced- 
ing groundl,  this  contemplates  that  Mr.  West 
and  his  family  are  to  fumisli  Col.  Hackett  with 
a  comfortable  room  as  here  described,  and  that 
he  is  to  live  with  the  family,  and  they  are  to 
treat  him  in  the  manner  set  out  here,  and  if 
for  any  legitimate  reason  he  should  fail  to 
board  the  time  out«  or  should  die,  the  money 
becomes  due,  not  the  full  amount,  but  80  per 
cent  of  the  remaining  unused  portion  of  it 

[Ed:  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  29;*  Contracts,  Dec.  Dig.  {853;*  Dam- 
ages,  Dec  Dig.  |  78  ,**  Appeal  and  Error,  Dec. 
Dig.  $  1064.n 
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Error  from  Superior  Court,  Catoosa  Gotm- 
ty;  A.  W.  Fite,  Judge. 

Action  by  A.  T.  H^ckett  against  S.  P. 
West  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

J.  H.  Anderson  and  Geo.  G.  Glenn,  for 
plaintiff  in  error.  W.  E.  Mann,  for  defend- 
ant in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(136  Oa.  810) 

GARNER  T.  DOUGLASVILLB  BANK- 
ING CO. 

(Supreme  Court  of  Georgia.    May  11,  1911.) 

(SyUahut  by  the  Court,) 

Landlobd  and  Tenant  ({  255*)~Lien8  fob 
Rent— Persons  Entitled  to  Enfobce. 
An  assignment  before  maturity  of  a  writ- 
ten contract  for  rent  does  not  operate  to  raise 
in  favor  of  the  assignee  the  general  lien  given 
to  landlords,  when  it  appears  that  before  the 
levy  of  a  distress  warrant  in  favor  of  the  trans- 
feree the  consideration  of  such  contract  had 
entirely  failed. 

(a)  One  to  whom  a  landlord  transfers  a  note 
of  his  tenant  for  rent  has  the  right  to  foreclose 
the  general  or  special  lien  of  the  landlord  for 
rent. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {  1047;    Dec.   Dig.  8 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  Julian  McCamy,  Judge  pro  hac. 

Action  by  the  Douglasville  Banking  Com- 
pany against  W.  T.  Garner.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  H.  McLarty  and  H.  W.  Nalley,  for  plain- 
tiff In  error.  J.  S.  James  and  Roberts  & 
Hutcheson,  for  defendant  in  error. 

HOLDEN,  J.  W.  T.  Gamer,  the  plaintiff 
in  error  (hereinafter  referred  to  as  the  de- 
fendant), in  1902  gave  to  Mrs.  Mary  Leathers 
a  note  for  the  rent  of  certain  land  for  the 
year  1903.  Some  time  in  1903  Mrs.  Leathers 
transferred  the  note  to  the  Douglasville 
Banking  Company,  defendant  in  error  (here- 
inafter called  the  plaintiff).  The  latter  caus- 
ed a  levy  of  a  distress  warrant  to  be  made 
in  October,  1904,  on  crops  grown  by  the  de- 
fendant that  year  on  the  same  premises  for 
the  rent  of  which  for  1903  the  note  was  giv- 
en. The  defendant  filed  a  counter  affidavit, 
alleging  that  the  rent  distrained  for  was  not 
due,  which  he  afterwards  amended  by  alleg- 
ing that  in  March,  1903,  there  was  filed  to 
the  May  term,  1903,  a  suit  in  ejectment 
against  his  landlord,  Mrs.  Leathers,  to  re- 
cover the  rented  premises  and  mesne  prof- 
its, to  which  he  was  made  a  party  defendant 
in  November,  1903,  and  enjoined  from  pay- 
ing her  any  rents,  and  that  in  September, 
1904,  a  receiver  was  appointed  in  this  liti- 
gation to  take  charge  of  the  rents,  to  whom 


the  defendant  immediately  thereafter  paid 
the  rent  for  which  the  note  was  given ;  that 
Mrs.  Leathers  was  not  the  owner  of  the 
premises,  they  having  been  recovered  firom 
her  in  the  ejectment  action  in  November, 
1904,  and  the  defendant  had  received  no  con- 
sideration for  the  note.  The  Jury  found  for 
the  plaintiff,  the  defendant's  motion  for  a 
new  trial  was  overruled,  and  he  excepted. 
In  the  bill  of  exceptions  error  is  also  as- 
signed on  certain  pendente  lite  rulings  made 
by  the  court  below. 

The  proceeding  was  purely  a  summary  one^ 
based  upon  the  alleged  right  of  the  trans- 
feree of  the  rent  note  to  foreclose  a  land- 
lord's lien  for  rent  Conceding  that  the  pur- 
chaser of  the  note  obtained  a  valid  transfer 
of  all  the  rights  which  Mrs.  Leathers,  as 
landlord,  liad  against  the  defendant ;  could  it 
subject  the  property  levied  upon  in  the  dis- 
tress warrant  proceeding?  This  proceeding 
was  an  attempt  to  assert  the  general  lien  for 
rent' provided  by  law  in  favor  of  a  landlord. 
Under  CivU  Code  1910,  S  3340,  "such  general 
lien  shall  date  from  the  time  of  the  levy  of 
a  distress  warrant  to  enforce  the  same." 
The  assignment  of  the  rent  note  could  pass 
to  the  assignee  no  greater  rights  with  re- 
spect to  the  collection  of  rent  by  foreclosure 
of  a  landlord's  lien  than  the  landlord,  Mrs. 
Leathers,  possessed;  and  if  at  the  time  the 
distress  warrant  was  levied  on  October  28, 
1904,  Mrs.  Leathers,  if  she  had  retained  the 
rent  note,  could  not  have  established  a  lien 
by  levying  a  distress  warrant,  because  the 
right  to  collect  the  rents  for  1903  never  be- 
longed to  her,  but  to  another,  her  transferee 
could  not  do  so.  It  appears  from  the  evi- 
dence that  in  March,  1903,  an  action  in  eject- 
ment was  filed  against  Mrs.  Leathers  to  re- 
cover the*  premises  for  which  the  rent  note 
was  given,  and  that  in  September  of  that 
year  the  defendant  Garner  was  made  a  party 
defendant  in  the  ejectment  proceedings  and 
restrained  from  paying  over  to  Mrs.  Leathers 
any  rents  for  these  premises,  and  that  in 
September,  1904,  a  receiver  was  appointed 
to  take  charge  of  the  rents  for  1903  and  1904, 
to  whom,  during  that  month,  the  defendant 
in  the  present  action  paid  the  rent  for  which 
the  note  was  given.  This  payment  to  the  re- 
ceiver by  direction  of  the  court  took  away 
from  the  landlord  any  further  right  to  pro- 
ceed, by  foreclosure  of  lien  or  otherwise, 
against  the  tenant  for  the  recovery  of  the 
rent,  and  also  deprived  her  assignee  of  any 
right  to  levy  a  distress  warrant  to  assert  a 
landlord's  Hen. 

The  charge  of  the  court  complained  of, 
wherein  reference  was  made  to  the  Judgment 
in  the  ejectment  suit  being  the  result  of  a 
fraud,  was  unauthorized  by  the  evidence. 
Though  the  judgment  in  the  ejectment  suit 
in  favor  of  the  plaintiff  in  that  suit  for  the 
recovery  from  Mrs.  Leathers  of  the  premises 
rented  by  her  to  the  defendant  in  the  present 
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suit  aod  for  tbe  rent  of  tbese  premises  for 
the  year  1903  was  not  rendered  until  after 
the  levy  of  the  distress  warrant,  this  judg- 
ment was  an  adjudication  that  tbe  payee  of 
the  rent  note,  if  she  had  not  disposed  of  it, 
would  not  have  been,  at  the  time  tbe  distress 
warrant  was  levied,  or  at  any  other  time, 
entitled  to  the  rent  of  the  land  for  1903. 
While  the  transferee  of  the  rent  note  was  no 
party  to  the  case  in  which  the  judgment 
above  referred  to  was  rendered,  the  judg- 
ment is  presumed  to  be  valid.  It  having 
been  adjudicated,  in  a  case  to  which  Mrs. 
Leathers  and  the  one  to  whom  she  rented 
the  land  for  1903  were  parties,  that  Mrs. 
Leathers  never  at  any  time  had  any  right  to 
the  rent  of  the  land  for  1903,  and  the  tenant 
having  paid  to  the  receiver  appointed  in  the 
ejectment  suit  the  rent  for  1903  in  accord- 
ance with  a  judgment  rendered  in  that  suit 
neither  Mrs.  Leathers,  nor  her  transferee  of 
the  rent  note  for  1903  given  her  by  the  ten- 
ant, had  any  lien  for  such  rent  Gamp  r. 
West  113  6a.  304,  38  S.  B.  822.  No  question 
arises  in  the  present  case  as  to  the  right  of 
the  transferee  of  the  note,  as  an  innocent 
holder  of  a  negotiable  instrument,  to  proceed 
with  the  collection  of  the  note  itself  by  suit 
thereon. 

The  charge  of  the  court  complained  of  In 
the  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  not  being  in  accord 
with  the  ruling  we  make,  was  error.  Coun- 
sel for  the  plaintiff  in  error  insist  that  the 
court  erred  in  refusing  to  dismiss  the  levy, 
and  in  refusing  to  grant  a  nonsuit  on  the 
ground  that  the  transferee  of  a  note  for  rent 
has  no  right  to  foreclose  the  general  lien  in 
favor  of  a  landlord  for  rent  but  only  has 
a  right  to  foreclose  the  special  Hen.  We 
cannot  agree  with  this  view.  One  to  whom 
a  landlord  transfers  a  note  of  his  tenant  for 
rent  has  the  right  to  foreclose  the  general 
or  special  lien  of  the  landlord  for  rent  Civ- 
il Code  1910,  $§  3346.  3847.  Under  the  evi- 
dence.  a  verdict  in  favor  of  the  defendant 
was  demanded,  and  the  court  erred  in  refus- 
ing a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


OK  Gft.  S13) 

HAMMOND  V.  CLARK. 

(Supreme  Court  of  Georgia.    May  11,  1911.) 

(Syllahus  hy  the  Court,) 

1.  Constitutional   Law    (J    68*)  — Amend- 
ment OP  Constitution. 

In  the  absence  of  some  other  exclusive 
method  of  determination  provided  by  the  Consti- 
tution, whether  an  amendment  has  been  proper- 
ly proposed  and  adopted  according  to  the  re- 
quirements of  the  existing  Constitution,  and  has 
become  a  part  of  the  fundamental  law  of  the 
state,  is  generally  a  judicial  question. 

^Fd.  Note.— For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  $  126:  Dec.  Dig.  §  68.*] 


2.  Constitutional  Law  (|  68*)— Amendments 
TO  Constitution— Legality. 

Where  an  act  of  the  I^egislature  proposing 
an  amendment  to  the  Constitution  of  the  state 
directed  the  Governor  to  publish  such  proposi- 
tion and  submit  it  for  ratification  at  toe  next 
general  election,  the  fact  that  after  the  election 
he  published  a  proclamation  declaring  that  the 
amendment  had  been  ratified  was  not  conclusive 
on  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  126 ;   Dec  Dig.  §  68.*] 

3.  Constitutional  Law  (§  6*)--Amendments 
TO  Constitution— Publication  in  News- 
papers—Sufficiency. 

The  requirement  of  article  13,  §  1,  par.  1, 
of  the  Constitntion,  that  the  proposed  amend- 
ment shall  be  published  in  one  or  more  newspa- 
pers in  each  congressional  district  for  two 
months  previous  to  the  time  of  holding  the  next 
general  election,  was  complied  with,  as  to  the 
publication  in  a  particular  newspaper,  where 
the  amendment  was  published  once  a  week  for 
nine  weelcs;  the  first  publication  being  on  Au- 
gust 5th,  and  the  last  being  on  September  30th, 
preceding  the  general  election  which  was  held 
on  October  5th. 

[Ed.  Note.— For  other  cases,  see  Constitntional 
Law,  Cent.  Dig.  S  5;  Dec.  Dig.  |  6.*] 

4.  Constitutional  Law  (§  6*)— Amendments 
TO  Constitution— Validity. 

Where  an  amendment  to  the  Constitntion 
has  been  proposed  by  the  Legislature  in  the 
manner  provided  by  that  instrument,  and  it  has 
been  submitted  to  the  voters  for  ratification  at 
the  prescribed  time  and  in  substantially  the  pre- 
scribed manner,  and  has  been  ratified  by  them, 
such  amendment  will  not  be  declared  void,  even 
if  it  should  appear  that  an  executive  or  minis- 
terial officer  did  not  comply  strictly  with  the 
law  as  to  the  extent  of  publication  in  a  particu- 
lar newspaper. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  S  6.*] 

5.  Constitutional  Law  (|  6*)— Amendments 
TO  Constitution— Proclamation  of  Gov- 
ernor—Sufficiency. 

Where  the  Legislature  by  an  act  proposed 
an  amendment  to  the  Constitution,  ana  direct- 
ed the  Governor  to  make  the  required  publica- 
tion and  to  submit  the  question  of  ratification  to 
the  voters  at  the  next  general  election,  and  set 
forth  the  form  of  ballot  to  be  used  in  voting  for 
the  amendment  or  against  it,  the  publication  by 
the  Governor  of  a  proclamation,  setting  forth 
the  entire  act  and  declaring  that  the  proposed 
amendment  was  submitted  for  ratification  or  re- 
jection to  the  qualified  voters  of  the  state  at  the 
next  general  election,  to  be  held  on  a  named 
date,  was  a  sufficient  compliance  with  the  Con- 
stitution and  the  act  as  to  the  form  of  publica- 
tion and  submission. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  {  6.*] 

6.  Constitutional  Law  (§  9*)— Amendments 
TO  Constitution. 

The  Constitution  does  not  require  that  the 
journals  of  the  two  houses  of  the  Legislature 
must  be  published  and  distributed  before  a  pro- 
posed amendment  can  be  submitted  to  the  voters 
for  ratification. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  S  9.*] 

7.  Constitutional  Law  (|  5*)— Amendments 
TO  Constitution— Validity. 

Where  an  act  of  the  Legislature  and  certain 
amending  acts  were  declared  unconstitutional  by 
this  court,  and  thereupon  the  Legislature  pro- 
posed an  amendment  to  the  Constitution,  curing 
the  defect  which  had  existed  in  the  legislative 
acts,  and  also  ratifying  them  as  of  tiie  dates 
of  their  passage,  and  such  amendment  was  rati- 


*For  other  cases  see  same  topio  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Berlee  A  Bep'r  Indexes' 
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fled  by  the  qoallfled  foten  of  the  state,  it  will 
not  be  declared  void  on  the  ground  that  it  did 
not  set  out  in  substance  or  in  terms  the  legisla- 
tive acts  sought  to  be  validated,  but  only  de- 
scribed them  oy  oopjring  their  captions  and  re- 
ferring to  the  year  m  which  they  were  passed,  or 
because  such  acts  were  not  copied  in  extenso  on 
the  journals  of  the  Senate  ana  House  of  Repre- 
sentatives as  part  <fl  such  proposed  constitu- 
tional amendment 

[Dd.  Note.^For  other  cases,  see  Constitutional 
Law,  Dec  Dig.  |  6.*] 

8.  Constitutional  Law  (§  9*)— Amendments 

TO  Constitution. 

Where  a  constitutional  amendment  was  sub- 
mitted to  the  qualified  voters  of  the  state  for 
ratification  or  rejection,  the  fact  that  in  one 
county  the  printed  ballots  contained  only  a 
form  of  vote  for  ratification,  and  no  form  for 
voting  against  iL  will  not  alone  cause  the  amend- 
ment, after  ratincation,  to  be  declared  void. 

(a)  This  is  especially  true  where  it  was  not 
made  to  appear  that  any  official  was  concerned 
in  the  preparation  of  such  printed  form  of  bal- 
lot, or  that  this  had  any  substantial  effect  upon 
the  general  result  of  the  election. 

[E}d.  Note.^For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  {  9.*] 

0.  Constitutional  Law  (§  9*)— Amendments 
to  CoNsrnTUTiON— Validity. 

The  Legislature  sought  to  increase  the  sal- 
aries of  judges  of  the  superior  courts  in  certain 
circuits  containing  the  largest  cities  in  the  state, 
and  to  have  the  difference  between  what  was 
paid  to  judges  from  the  state  treasury  and  the 
amount  so  fixed  paid  from  the  treasuries  of  the 
respective  counties  in  which  such  cities  were 
located.  The  acts  making  such  provision  were 
declared  by  this  court  to  be  in  violation  of  the 
Constitution.  An  amendment  to  the  Constitu- 
tion was  proposed  by  the  Legislature,  and  rati- 
fied by  the  people,  which  changed  the  Constitu- 
tion as  to  the  salaries  of  such  judges  for  the 
future,  and  also  ratified  the  acts  of  the  Legisla- 
ture as  of  their  respective  dates.  Held,  that 
si|ch  amendment  will  not  be  declared  void  on 
the  ground  that,  in  effect,  it  constituted  two 
amendments,  and  its  submission  as  one  was  vio- 
lative of  article  13,  §  1,  par.  1,  of  the  Consti- 
tution, which  provides  that,  "when  more  than 
one  amendment  is  submitted  at  the  same  time, 
they  shall  be  so  submitted  as  to  enable  the  elec- 
tors to  vote  on  each  amendment  separately.** 

[Ejd.  Note. — For  other  cases,  see  Constitutional 
Law,  Dec  Dig.  |  9.*] 

10.  Constitutional  Law  (|  24*)— Amend- 
ments—Constbuction. 

If  an  amendment  to  the  Constitution  has 
been  proposed  by  the  Legislature,  duly  submit- 
ted to  the  voters  of  the  state  for  ratification  or 
rejection,  and  by  them  has  been  ratified,  so  that 
the  Amendment  has  become  an  integral  part  of 
the  Constitution,  it  cannot  be  declared  void  on 
the  ground  that  in  some  particiilar  it  does  not 
accord  with  some  other  provision  of  the  same 
instrument. 

(a)  The  different  provisions  of  the  Constitu- 
tion should  be  harmonized,  if  practicable.  If  an 
amendment  duly  adopted  necessarily  conflicts 
with  some  previous  provision,  the  amendment, 
being  the  last  expression  of  the  sovereign  will  of 
the  people,  will  prevail  as  an  implied  modifica- 
tion pro  tanto  of  the  former  provision. 

lEd,  Note. — ^For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  21-29;  Dec.  Dig.  fi  24.*} 

11.  Constitutional  Law  (§§  243,  278*)— Due 
Pbocbbs  or  Law  — Dqual  Pbotbotion  of 
Law. 

An  amendment  to.  the  Constitution  of  the 
character  indicated  in  the  ninth  headnote  will 
not,  at  the  instance  of  a  county  affected  by  it, 
or  of  the  treasurer  of  such  county,  be  declared 


void  as  being  in  conflict  .with  the  prorisioii  of 
the  fourteenth  amendment  of  the  Constitution 
of  the  United  States,  that  no  state  shall  deprive 
any  person  of  property  without  due  process  of 
law,  or  deny  to  any  i)erson  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dea  Dig.  {§  243,  278.*] 

12.  Constitutional   Law    (§fi    52,   278*)  — 
Amendments  to  Constitution. 

Where  the  Legislature  undertook  to  make 
an  increase  in  the  salaries  of  judges  in  certain 
circuits,  and  to  have  the  increase  paid  by  the 
counties  therein  containing  cities  of  not  less 
than  a  certain  population,  and  such  acts  were 
declared  by  this  court  to  be  invalid,  because  vio- 
lative of  a  provision  of  the  Constitution  of  the 
state,  an  amendment  to  the  Constitution  there- 
after duly  made,  which  changed  the  constitu- 
tional provision  on  that  subject  so  as  to  fix  the 
rule  in  regard  to  such  salaries  for  the  future, 
and  which  ratified  the  legislative  acts  as  of  their 
respective  dates,  cannot  be  declared  void  at  the 
instance  of  one  of  the  counties  concerned,  or  its 
treasurer,  on  the  ground  that  it  soueht  to  over- 
rule the  former  decision,  invaded  tibe  province 
of  the  judiciary,  and  deprived  the  counts  of  its 
property  without  due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  U  S2,  27&*] 

13.  CONSTITtTTIONAL   LaW    (|   145*)— OBLIGA- 
TIONS OF  Contbact. 

Where,  under  the  acts  of  the  Legislature 
authorizing  payment  of  a  part  of  the  salary  of 
the  jud^  of  the  superior  court  in  certain  coun- 
ties, a  judge  was  paid  by  warrants  drawn  by 
the  county  commissioner  of  one  of  sudi  counties 
directing  the  county  treasurer  to  pay  to  the  or- 
der of  the  judge  the  amount  thereof,  "subject  to 
any  claim  of  the  county,"  and  such  warrants 
were  indorsed  in  collecting  them,  this  did  not 
amount  to  a  contract  on  the  part  of  the  judge 
to  pay  back  to  the  county  such  salary  as  was 
paid  to  him,  in  case  the  act  of  the  Legislature 
under  which  it  was  paid  should  at  some  future 
time  be  declared  unconstitutional  by  the  courts. 
[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  {  145.*1 

14.  Constitutional  Law  (J  145*)— Obliga- 
tion or  Contract. 

An  amendment  to  the  Constitution  of  the 
state,  which  ratified  the  acts  of  the  Legislature 
under  which  such  payments  were  made,  was  not 
violative  of  the  provision  of  the  Constitution 
of  the  United  States  which  prohibits  the  passage 
of  laws  impairing  the  obligation  of  a  contract 

[Bid.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec  Dig.  {  145.*] 

15.  States  d  4*)-'Bspublicah  Fobm  of  Got- 

ebnment. 

Such  an  amendment  to  the  state  Constitu- 
tion as  that  indicated  in  the  preceding  head- 
notes  was  not  violative  of  the  clause  of  the  Con- 
stitution of  the  United  States  which  guarantees 
to  every  state  a  republican  form  of  government. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  »4.*]  ^^      • 

16.  Previous  Decision  Constbktsd. 

In  Clark  v.  Hammond,  134  Ga.  792,  68  S. 
E.  600,  this  court  held  that  the  effort  by  legis- 
lative enactments  to  supplement  the  salaries  of 
jadges  of  the  superior  courts  in  certain  cir- 
cuits, by  requiring  the  payment  of  the  increase 
over  that  payable  from  the  state  treasury  to  be 
paid  b^  certain  counties  in  the  circuit  contain- 
ing cities  having  not  less  than  a  certain  popula- 
tion, was  in  violation  of  the  Constitution  as  it 
then  stood.  This  provision  for  payment  was  an 
essential  part  of  the  legislative  scheme  express- 
ed in  the  acts  under  consideration.  It  could  not 
be  striclcen  from  them,  and  leave  the  acts  as  fix- 
ing an  increased  salary  for  the  judges  described. 


•For  otber  eases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig,  Kej  Me.  Series  A  Rep'r  ladeiss 
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payable  from  tfat  itaU  trMrary*  and  no  nich 
constraction  was  giyen  to  those  acts  by  this 
court. 

(Additional  8yllahu9  hy  Bdiioridl  Staff.) 

17.  Counties  (J  !♦)— Definition. 

A  "connty  is  one  of  the  civil  divisions  of 
a  state  for  judicial  and  political  purposes,  creat- 
ed by  the  sovereign  power  of  the  state  of  its 
own  will,  without  the  particular  solicitation,  as- 
sent, or.  concurrent  action  of  the  people  who  in- 
habit it;  a  local  organization,  which,  for  the 
purpose  of  civil  administration,  is  invested  with 
certain  functions  of  corporate  existence. 

[ESd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  1;  Dec  Dig.  1 1.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1658-1660;  vol.  8,  p.  7621.] 

18.  Municipal  Cobpobationb  (|  2*)— "Public 
cobpobation.** 

A  "public  corporation"  is  one  having  for 
its  object  the  administration  of  a  portion  of  the 
powers  of  government,  delegated  to  it  for  that 
purpose.     Such  are  municipal  corporations. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporaticms,  Cent  Dig.  $1%;   Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6»  pp.  5781-5785 ;  vol.  8,  p^  7771.1 

Error  from  Superior  Court,  Richmond 
Ooimty;  D.  W.  Meadow,  Judge. 

MandamuB  by  H.  C.  Hammond  against  W. 
A.  Clark.  From  a  Judgment  refusing  the 
writ,  applicant  brings  error.    Reversed. 

By  article  6,  |  13,  par.  1,  of  the  Constltn- 
tion,  it  was  provided  that  the  judges  of  the 
superior  courts  should  have  salaries  not  to 
exceed  $2,000  per  annum ;  and  by  paragraph 
2  it  was  provided  that  the  General  Assem- 
bly might  at  any  time,  by  a  two-thirds  vote 
of  each  branch,  prescribe  another  and  a  dif- 
ferent salary  for  them.  By  the  act  of  Au- 
gust 15,  1904  (Acts  1004,  p.  72),  the  salary 
of  the  Judges  of  the  superior  courts  was  fix- 
ed at  13,000  per  annum.  By  the  act  of  Au- 
gust 6,  1904  (Acts  1904,  p.  73),  as  amended 
by  the  act  of  August  15,  1905  (Acts  1905,  p. 
90),  and  by  the  act  of  July  31,  1906  (Acts 
1906,  p.  56),  the  Legislature  provided  that 
the  Judges  of  the  superior  courts  of  all  Ju- 
dicial circuits  which  were  or  might  there- 
after be  established,  having  therein  a  city 
with  a  population  of  not  less  than  34,000 
Inhabitants  according  to  the  United  States 
census  of  1900,  should  receive  a  salary  of 
$5,000  per  annum,  **the  difference  in  amount 
between  the  sum  paid  said  Judges  out  of  the 
treasury  of  the  state  and  said  $5,000  to  be 
paid  out  of  the  treasury  of  the  counties  in 
which  said  cities  are  located."  In  Clark  y. 
Hammond,  134  Ga.  792,  68  S.  E.  600,  it  was 
held  that  the  effort  in  these  acts  to  supple- 
ment the  salaries  of  the  Judges  of  the  su- 
perior courts  from  county  treasuries  was  un- 
constitutional and  void.  Thereupon,  by  an 
act  passed  by  the  requisite  two-thirds  ma- 
jority, and  approved  by  the  Governor  on 
August  8,  1910  (Acts  1910,  p.  43),  an  amend- 
ment to  the  Constitution  was  proposed, 
which  was  submitted  to  popular  vote  at  the 
general  election  held  on  October  5th  thereaft- 
er, and,  upon  receiving  the  requisite  vote, 


was  proclaimed  by  tbe  Goremor  to  hare 
been  adopted. 

After  this  Judge  Hammond,  of  the  Augus- 
ta circuit,  which  contains  a  city  having  more 
than  34,000  inhabitants  according  to  the  cen- 
sus of  1900,  demanded  of  the  county  treas- 
urer payment  of  the  difference  between  $8,- 
000  per  annum  paid  to  the  superior  court 
Judges  from  the  state  treasury  and  $6,000 
per  annum.  Some  of  the  amount  thus  de- 
manded accrued  prior  to  the  proclamation  of 
the  adoption  of  the  constitutional  amend- 
ment, and  some  thereaf  t^.  The  demand  was 
refused.  He  then  applied  for  a  writ  of  man- 
damus against  the  treasurer.  An  order  nisi 
was  Issued.  The  respondent  set  up,  in  sub- 
stance, the  following  reasons  why  the  writ 
should  not  be  granted: 

(1)  That  before  this  amendment  had  been 
adopted  Judge  Hanmiond  had  sought  a 
mandamus  t6  compel  the  payment  of  his  sal* 
ary  under  the  act  whereby  the  Legislature 
sought  to  provide  it,  and  that  the  Judgment 
holding  that  provision  of  the  act  invalid  and 
that  he  was  not  entitled  thereunder  was  a 
Judgment  which  concluded  bim  and  was  an 
estoppel. 

(2)  That  the  amendment  bad  not  been  duly 
adopted  by  the  people,  because  in  substance 
it  was  not  a  single  amendment,  but  more 
than  one,  and  was  submitted  as  one^ 

(3)  Because  it  could  not  be  advertised  nn- 
til  first  published  in  the  Journals  of  the  (Gen- 
eral Assembly  after  its  adjournment,  and 
that  the  Legislature  adjourned  less  than  60 
days  before  the  October  electton,  and  the 
Journals  were  not  published  until  after  the 
election. 

(4)  That  the  publication  was  not  for  two 
months  before  the  election,  as  required  by 
the  Constitution. 

(5)  That  the  act  was  not  separately  sub> 
mitted  to  the  electorate  for  ratification  or  re- 
jection after  publication,  or  otherwise  than 
by  such  publication,  which  itself  contained 
the  submission. 

(6)  It  was  claimed  that  the  ballots  in  Rich- 
mond county  were  only  printed  with  the 
form  for  ratification.  (It  was  not  claimed 
this  was  the  act  of  any  official.) 

(7)  It  was  claimed  that  the  part  of  the 
amendment  prescribing  the  salaries  and  that 
validating  the  previous  legislative  acts  on  the 
same  subject  contradict  and  cancel  each  oth- 
er, and  therefore  render  the  amendment  of 
no  effect. 

(8)  Because  the  plaintiff's  salary,  payable 
from  the  state  treasury,  is  already  $5,000^ 
and  therefore  no  demand  exists  on  the  coun- 
ty treasury. 

(9)  Because  the  amendment  to  the  Ckmstl- 
tution  is  a  proviso  inconsistent  with  the  (Con- 
stitution, and  therefore  void. 

(10)  Because  the  constitutional  amend- 
ment of  1910  is  destructive  of  the  previous 
Constitution,  in  a  most  vital  part,  by  de- 


•For  other  caaei  tee  sanM  topl«  and  section  MUMBBR  Id  Dec.  Dig.  it  Am.  Dig.  Kay  No.  SeriM  *  Rep'r  JnA^re^ 
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fitroying  eqnallty  of  burden  of  superior  court 
judges*  salaries,  and  putting  a  greater  bur- 
den on  some  counties  then  on  others.  This 
is  alleged  to  be  in  conflict  with  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  and  to  deprive  the  respondent 
of  moneys  intrusted  to  him  without  due  pro- 
cess of  law. 

(11)  That  Richmond  county  is  only  one  of 
the  four  counties  composing  the  Augusta  cir- 
cuit, while  Chatham  and  Fulton  each  com- 
pose a  circuit,  and  this  amendment  specially 
conflicts  with  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States  as  to 
Richmond  county. 

(12)  Because  statutes  cannot  be  ralidated 
by  a  constitutional  amendment  for  such  pur- 
pose. 

(13)  Because  the  amendment  does  not  set 
out  the  text  or  substance  of  said  acts,  nor 
are  they  entered  on  the  Journals  In  connec- 
tion with  such  amendment 

(14)  Because  the  validation  of  these  acts 
by  the  people  by  a  constitutional  amendment, 
after  they  were  declared  void  as  being  in 
conflict  with  an  existing  constitutional  pro- 
vision, is  obnoxious  to  the  section  of  the 
state  Constitution  providing  that  the  several 
departments  of  government  shall  remain  sep- 
arate, and  to  the  constitutional  provision 
against  making  donations,  and  that  against 
retroactive  laws ;  that  to  now  allow  the  peo- 
ple by  constitutional  amendment  to  confirm 
this  legislative  act  would  enable  them  to  re- 
verse a  decision  of  this  court;  and  to  allow 
a  recovery  from  this  defendant  would  vio- 
late the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  and  section  4 
of  article  4  thereof,  which  guarantees  to  ev- 
ery state  a  republican  form  of  government. 

(15)  Because  the  amendment,  so  far  as  It 
ratifies  payments  heretofore  made  under  the 
acts  of  1904,  1905,  and  1906,  to  the  plaintiff, 
impairs  the  obligation  of  the  contract  be- 
tween said  Hammond  and  said  county.  He 
was  paid  by  defendant,  on  warrants  drawn 
by  W.  F.  Eve,  as  county  commissioner,  which 
ordered  the  treasurer  to  pay  to  the  order  of 
Henry  C.  Hammond  the  amount  thereof  on 
the  bill  that  day  audited  ''subject  to  any 
claim  of  the  county."  These  warrants  were 
indorsed,  "Henry  C.  Hammond,"  and  he  re- 
ceipted the  bill.  This  constituted  a  contract 
between  said  Hammond  and  said  county  to 
repay  said  sums,  which  it  can  enforce  unless 
prevented  by  this  constitutional  amendment ; 
and  therefore  this  amendment  impairs  the 
obligation  of  a  contract,  and  is  void,  under 
the  Constitution  of  the  United  States. 

On  the  hearing  the  judge  to  whom  the  ap- 
plication was  made  refused  the  mandamus, 
and  the  applicant  excepted. 

Wm.  H.  Barrett,  E.  H.  Callaway,  Jos.  B.  ft 
Bryan  Cummlng,  C.  H.  ft  R.  S.  Cohen,  Boy- 
kin  Wright,  Archibald  Blackshear,  Jno.  M. 
Slaton,  L.  Z.  Rosser,  and  Alex  C.  King,  for 
plaintiff  in  error.  Salem  Dutcher  and  W.  K. 
Millers  for  defendant  in  error. 


LUMPiBIXN,  J.  (after  stating  the  facts  as 
above).  The  Judge  of  the  superior  court  of 
the  Augusta  circuit  sought  by  mandamus  to 
compel  the  treasurer  of  Richmond  county  to 
pay  him  a  part  of  his  salary  as  fixed  by  the 
amendment  to  the  Constitution  of  1910  to  be 
paid  from  the  county  treasury.  This  was 
resisted  on  a  number  of  grounds.  Broadly 
stated,  the  questions  raised  may  be  ^ouped 
under  two  general  heads:  (1)  Did  the  pro- 
posed amendment  (Acts  1910,  p.  42)  become  a 
part  of  the  Constitution?  (2)  If  so,  shall 
such  part  of  the  Constitution  be  itself  de- 
clared unconstitutional  and  void,  or  to  have 
no  effect? 

[2]  1-4.  In  dealing  with  the  first  question, 
counsel  for  plaintiff  in  error  contended  that 
the  proclamation  of  the  Governor  declaring 
that  the  amendment  was  adopted  was  con- 
clusive, and  that  the  courts  could  not  inquire 
into  the  question.  To  this  contention  we 
can  not  assent  The  Constitution  is  the 
supreme  state  law.  It  provides  how  it  may 
be  amended.  It  makes  no  provision  for  ex- 
clusive determination  by  the  Governor  as  to 
whether  an  amendment  has  been  made  in 
the  constitutional  method,  and  for  the  issu- 
ance by  him  of  a  binding  proclamation  to 
that  effect.  Such  a  proclamation  may  be 
both  useful  and  proper,  in  order  to  Inform 
the  peoplci  whether  or  not  a  change  has  been 
made  In  the  fundamental  law;  but  the  Con- 
stitution did  not  make  it  conclusive  on  that 
subject  When  the  Constitution  was  sub- 
mitted for  ratification  as  a  whole,  a  provi- 
sion was  made  for  a  proclamation  of  the  re- 
sult by  the  Grovernor.  Const  art  13,  |  2, 
par.  2  (Civil  Code  1910,  {  6613).  But  in  ref- 
erence to  amendments  there  is  no  such  provi- 
sion. Const  art  13,  |  1,  par.  1  (Civil  Code 
1910,  I  6610). 

[1]  In  the  absence  of  some  other  exclusive 
method  of  determination  provided  by  the 
Constitution,  the  weight  of  authority  is  to 
the  effect  that  whether  an  amendment  has 
been  properly  adopted  according  to  the  re- 
quirements of  the  existing  Constitution  Is 
a  Judicial  question.  The  subject  has  been 
discussed  at  length  and  with  citations  of 
many  authorities,  in  State  v.  Powell,  77  Mls& 
543,  27  South.  927 ;  Bott  v.  Wurts,  63  N.  J. 
Law,  289,  43  Aa  744,  881,  45  L.  R.  A«  251, 
and  McConoughy  v.  Secretary  of  State,  106 
Minn.  392,  119  N.  W.  408.  In  considering  the 
question  whether  a  constitutional  amend- 
ment has  been  properly  proposed  and  adopt- 
ed, the  decisions  of  different  courts  have  not 
been  uniform  as  to  the  strictness  or  liber- 
ality with  which  constitutional  provisions  in 
regard  to  the  manner  of  making  amendments 
will  be  applied,  and  how  small  a  deviation 
or  failure  of  compliance  with  the  letter  of 
suCh  provisions  will  require  the  state  Ju- 
diciary to  declare  such  proposed  amendment 
not  to  have  been  lawfully  adopted,  so  as  to 
become  a  part  of  the  Constitution.  In  the 
Constitutional  Prohibitory  Amendment  Cas- 
ies,  24  Kan.  700,  710,  Justice  Brewer»  who 
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later  became  a  member  of  tbe  Supreme  Court 
of  the  United  States,  thus  strongly  set  forth 
the  position  that  mere  immaterial  omissions 
or  errors,  which  work  no  wrong  to  sub- 
stantial rights,  should  be  disregarded:  'The 
two  important,  vital,  elements  in  any  con- 
stitutional amendment  are  the  assent  of  two- 
thirds  of  the  Legislature  and  a  majority  of 
the  popular  vote.  Beyond  these,  other  pro- 
visions are  mere  machinery  and  forms.  They 
may  not  be  disregarded,  because  by  them  cer- 
tainty as  to  the  essentials  is  secured.  But 
they  are  not  themselves  the  essentials.  Take 
a  strong  illustration:  The  Constitution  re- 
<iuires  that  the  'Secretary  of  State  shall 
cause  the  same  to  be  published  in  at  least 
one  newspaper  in  each  county  of  the  state 
where  a  newspaper  is  published,  for  three 
months  preceding,'  etc.  Suppose  a  unani- 
mous vote  of  both  houses  of  the  Legislature, 
and  a  unanimous  vote  of  the  people  in  favor 
of  a  constitutional  amendment,  but  that  the 
Secretary  had  omitted  to  publish  In  one 
county  in  which  a  newspaper  was  published ; 
would  It  not  be  simply  an  insult  to  common 
sense  to  hold  that  thereby  the  will  of  the 
I/egislature  and  people  had  been  defeated? 
Is  it  within  the  power  of  the  Secretary,  ei- 
ther through  ignorance  or  design,  to  thwart 
the  public  decision?"  In  People  v.  Sours, 
31  Colo.  369  et  seq.,  74  Pac.  167,  102  Am.  St 
Rep.  34,  the  same  view  was  taken.  Steele, 
J.,  said :  "At  the  outset  it  should  be  stated 
that  every  reasonable  presumption,  both  of 
law  and  fact.  Is  to  be  indulged  in  favor  of 
the  validity  of  an  amendment  to  the  Consti- 
tution, when  it  is  attacked  after  its  ratifica- 
tion by,  the  people."  See,  also.  State  ex  rel. 
Thompson  v.  Wlnnett,  78  Neb.  379,  110  N. 
W.  1113,  10  L.  R.  A.  (N.  S.)  149;  State  v. 
Laylin,  69  Ohio.  St.  1,  68  N.  E.  574;  Weston 
V.  Ryan,  70  Neb.  211,  97  N.  W.  347.  This 
liberal  interpretation  applies  rather  to  the 
manner  of  compliance  with  constitutional 
requirements  in  regard  to  amendments  than 
to  a  total  omission  or  disregard  of  such  a 
requirement  It  has  not  generally  been  held 
that  an  essential  requirement  could  be  en- 
tirely omitted,  nor  does  the  present  case  re- 
<iulre  us  to  take  that  position. 

[4]  But  we  concur  in  the  view  that  sub- 
stance is  more  imi)ortant  than  form,  and 
that  the  will  of  the  Legislature  lawfully  ex- 
pressed in  proposing  an  amendment,  and 
the  will  of  the  people  expressed  at  the  prop- 
er time  and  in  the  proper  manner  at  the 
ballot  box  in  ratifying  such  amendment,  ought 
not  to  be  lightly  disregarded  and  set  at 
naught,  even  if  an  executive  or  ministerial 
•officer  should  not  strictly  comply  with  his 
duty  in  connection  with  matters  of  detail, 
regarding  the  publication  or  the  like,  and 
which  do  not  appear  to  have  substantially 
affected  the  result  The  decision  in  Combs 
V.  State,  81  Ga.  780,  8  S.  B.  318,  and  that  in 
Woodard  v.  State,  103  6a.  496,  30  S.  E.  522, 
are  not  controlling  on  the  contention  that 
tbe  Governor's  proclamation  was  Tondusive. 


In  each  of  those  cases  the  Legislature  had 
passed  a  local  option  law  and  provided  a 
particular  method  for  the  declaration  of  the 
result  It  is  not  necessary  for  us  to  consider 
how  far  the  courts  would  go  into  the  mere 
question  of  contesting  the  election  or  the 
number  of  votes  cast  or  whether  they  would 
go  behind  the  consolidation  by  the  Secretary 
of  State.  No  such  effort  is  made,  and  it  is 
not  disputed  that  a  majority  of  the  votes 
were  cast  in  favor  of  the  amendment  It  is 
also  unnecessary  to  discuss  the  effect  of 
lapse  of  time  or  acquiescence,  or  of  the 
making  of  an  amendment  to  the  Constitu- 
tion affecting  a  radical  change  in  the  gov- 
ernment, and  continued  action  in  reliance 
thereon,  or  how  far  federal  courts  would  in- 
vestigate the  manner  of  the  adoption  of 
amendments  to  state  Constitutions,  or  would 
deal  with  the  situation  as  they  found  it, 
until  the  question  had  been  passed  on  by 
the  courts  of  the  state.  None  of  these 
things  are  here  involved.  Dodd  on  Revision 
and  Amendment  of  State  Constitution,  209 
et  seq. 

[3]  Article  13,  |  1,  par.  1,  of  the  Consti- 
tution (Civil  Code  1910,  S  6610),  reads  as 
follows:  "Any  amendment  or  amendments  to 
the  Constitution  may  be  proposed  in  the  Sen- 
ate or  House  of  Representatives;  and  if  the 
same  shall  be  agreed  to  by  two-thirds  of  the 
members  elected  to  each  of  the  two  houses, 
each  proposed  amendment  or  amendments 
shall  be  entered  on  their  journals,  with  the 
yeas  and  nays  taken  thereon.  And  the  Gen- 
eral Assembly  shall  cause  such  amendment 
or  amendments  to  be  published  in  one  or 
more  newspapers  in  each  congressional  dis- 
trict for  two  months  previous  to  the  time 
of  holding  the  next  general  election,  and 
shall  also  provide  for  a  submission  of  such 
proposed  amendment  or  amendments  to  the 
people  at  said  next  general  election;  and  if 
the  people  shall  ratify  such  amendment  or 
amendments  by  a  majority  of  the  electors 
qualified  to  vote  for  members  of  the  General 
Assembly,  voting  thereon,  such  amendment 
or  amendments  shall  become  a  part  of  this 
Constitution.  When  more  than  one  amend- 
ment is  submitted  at  the  same  time,  they 
shall  be  so  submitted  as  to  enable  the  elec- 
tors to  vote  on  each  amendment  separately." 
It  was  contended  that  the  proposed  amend- 
ment was  not  published  for  two  months  prior 
to  the  election  as  required  by  this  paragraph. 
The  first  publication  In  the  Augusta  Chron- 
icle was  on  August  5th.  It  was  published 
weekly  nine  times,  the  last  tlnie  being  on 
September  30th.  The  election  took  place 
on  October  5th.  tinder  the  decisions  of 
this  court  as  to  computing  months,  the  first 
publication  was  two  months  prior  to  elec- 
tion. English  V.  Ozbum,  59  Ga.  892;  Bar- 
rett &  Carswell  v.  Devine,  60  Ga.  632;  Wes^ 
em  &  Atlantic  Railroad  v.  Carson,  70  Ga 
388 ;  Peterson  v.  Georgia  R.,  etc.,  Co.,  97  Ga. 
798,  25  S.  E.  370.  The  Code  declares  that 
the   word  "month,"  employed  In  etatutes^ 
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means  a  calendar  month.  OItII  Code  1910, 
S  6.  It  also  provideB  that,  when  a  number 
of  days  is  prescribed  for  the  exercise  of  a 
privilege  or  the  discharge  of  a  duty,  only 
the  first  or  last  day  shall  be  counted.  Id.  i 
4,  par.  S.  Under  these  two  provisions,  two 
modes  of  calculations  have  grown  up,  under 
the  decisions.  Rusk  v.  Hill,  117  Ga.  722, 
728,  45  S.  B,  42.  But  even  if  the  rule  as  to 
days  were  applied,  as  August  has  81  days, 
between  the  first  advertisement  and  the  elec- 
tion full  60  days  intervened. 

It  could  hardly  have  been  the  Intention  of 
the  Ck)nstitution  that  an  amendment  should 
be  published  daily  for  two  months.     When 
that  Instrument  was  adopted,  In  some  con- 
gressional districts  containing  no  large  towns 
there  was  most  probably  no  paper  published 
every  day,  and  it  cannot  be  supposed  that 
the  purpose  was  to  impose  an  Impossible 
condition  on  the  making  of  an  amendment 
Besides,  a  requirement  of  publication  in  a 
newspaper  for  a  month  or  for  two  months 
has  never  been  treated  in  this  state  as  re- 
quiring a  publication  daily  for  that  length 
of  time.     In  some  instances,  where  notice 
was  required  to  be  given  a  certain  time  In 
advance  of  action,  a  single  notice  has  been 
considered  sufficient.  If  given  the  required 
time  in  advance.    But  doubtless  there  is  a 
closer  analogy  to  be  drawn  from  advertise- 
ments of  sheriffs*  sales,  citations,  etc.    At 
the  time  when  the  Constitution  was  formu- 
lated and  adopted,  the  act  of  1876  (Acts  1876, 
p.  99)  was  in  force.     This  provided  that 
where  the  law  required  "citations,  notices, 
etc.,  by  ordinaries,  clerks,  sheriffs,  adminis- 
trators, guardians,  or  others,"  to  be  publish- 
ed in  a  newspaper  for  30  days  it  should  be 
sufficient  to  publish  the  same  once  a  week 
for  4  weeks;  and  where  they  were  required 
to  be  published  for  60  days,  it  would  be  suf- 
ficient to  publish  them  once  a  week  for  8 
weeks  previous  to  the  term  or  time  when  an 
order  was  to  be  granted  or  the  sale  to  take 
place.    In  Boyd  v.  McFarlln,  58  Ga.  208,  it 
was  held  that,  where  a  sheriff's  advertise- 
ment was  required  to  be  published  once  a 
week  for  4  weeks  before  the  sale,  28  days 
must  elapse  between  the  first  advertisement 
and  the  sale  (not  the  last  advertisement). 
This  has  since  been  changed  by  the  act  of 
1891  (Cnvll  Code  1910.  §  6063).   These  author- 
ities are  not  controlling  in  tiie  present  case; 
but  they  serve  to  show  that  the  requirement 
of  publication  of  a  notice  for  60  days  was 
not  understood  to  mean  every  day  for  60 
days,  at  the  time  of  the  adoption  of  the  Con- 
stitution of  1877.    Much  less  would  this  be 
understood  as  necessary  where  the  require- 
ment was  that  a  publication  be  made  for  2 
months.     We  are  of  the  opinion  that  the 
weekly  publication,  which  began  two  months 
prior  to  the  election  and  ran  for  nine  inser- 
tions, the  last  being  on  September  30th,  be- 
fore the  election  on  October  5th,  was  a  com- 
pliance with  the  law. 

[i]  6.  The  Constitution  provides  that  an 


amendment  shall  be  pnblldied  fn  ons  or  more 
newspapers  in  each  congressional  district  for 
two  months  previous  to  the  time  of  holding 
the  next  general  election,  and  that  the  Gen- 
eral Assembly  "shall  also  provide  for  the 
submission  of  such  proposed  amendment  or 
amendments  to  the  people  at  said  next  gen- 
eral election."  In  this  case  the  General  As- 
sembly directed  the  Governor  to  make  the 
publication  and  submission.  He  published  a 
proclamation  in  which  was  copied  the  entire 
act  proposing  such  amendment.  Including  the 
requirement  of  the  submission  to  the  people 
at  the  next  general  election,  and  the  form  of 
ballot  to  be  cast  in  favor  of  the  adoption  of 
such  amendment  or  against  it,  and  declared 
that  the  proposed  amendment  was  8ubmitte<* 
for  ratification  or  rejection  to  the  qualified 
voters  of  the  state  at  the  election  held  on 
October  5,  1910.  This  was  a  sufllcient  com- 
pliance with  the  Constitution  and  the  act  as 
to  the  form  of  publication  and  submission. 
No  separate  proceeding  to  submit  the  pro- 
posed amendment,  aside  from  the  publica- 
tion, was  necessary. 

[8»  7]  6.  7.  There  is  no  merit  in  the  con- 
tention  that  the  Constitution  requires  that 
the  journals  of  the  two  houses  of  the  Legis- 
lature must  be  published  before  such  an 
amendment  can  be  submitted  for  ratification. 
Nor  is  there  any  force  in  the  contention  that 
the  amendment  to  the  Constitution  was  in- 
valid because  it  did  not  set  out  In  substance 
or  In  terms  the  legislative  acts  sought  to  be 
validated  by  the  latter  part  of  it,  or  that 
such  acts  were  not  entened  on  the  journals 
of  the  Senate  and  House  of  Representatives 
as  part  of  such  proposed  constitutional 
amendment  It  was  not  claimed  that  due 
entry  of  the  proposed  amendment  Itself  was 
not  made. 

[8]  8.  It  was  alleged  that  the  ballots  in 
Richmond  county  were  printed  only  with  a 
form  of  vote  for  ratification.  This  may  not 
have  been  a  very  impartial  or  altogether 
proper  mode  of  preparing  a  ballot.  But  it 
was  not  alleged  that  any  official  was  con- 
cerned in  the  preparation  of  such  printed 
form  of  ballots.  If  there  were  any  irregu- 
larities in  connection  with  the  election  in 
Richmond  county,  it  does  not  appear  that 
they  were  such  as  to  have  affected  the  gen- 
eral result  of  the  election  throughout  the 
state.    CivU  Code,  1910,  {  126. 

[9]  9.  It  was  contended  that  the  proposed 
amendment  which  was  submitted  to  the  peo- 
ple for  ratification  contained  several  distinct 
propositions,  and  that  each  of  these  consti- 
tuted in  effect  a  separate  amendment,  and 
should  have  been  separately  submitted.  The 
Constitution  provides  that,  "when  more  than 
one  amendment  is  submitted  at  the  same 
time,  they  shall  be  so  submitted  as  to  enable 
the  electors  to  vote  on  each  amendment  sep- 
arately.'* This  amendment  was  to  a  single 
paragraph  of  the  Constitution.  While  the 
amendment  included  more  propositions  than 
one,  they  were  not  wholly  distinct  and 
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arate,  or  in  regard  to  different  subject-mat- 
ters, but  all  tended  to  carry  out  one  general 
purpose,  and  dealt  with  a  single  subject-mat- 
ter— ^the  salaries  of  Judges  In  certain  Judicial 
circuits.  It  is  true  that  it  dealt  with  those 
salaries  both  In  the  past  and  in  the  future, 
but  that  Is  not  a  sufficient  basis  for  a  court 
to  hold  that  it  was  necessary  for  the  Legis- 
lature to  have  proposed  two  distinct  amend- 
ments on  that  subject,  instead  of  one.  It  was 
argued  that  some  of  the  voters  might  have 
been  willing  to  increase  the  salary  for  the 
future,  but  not  to  ratify  its  payment  in  the 
past  (this  court  haying  held  that  the  legls- 
latire  provision  for  payment  of  the  increase 
of  salaries  from  the  county  treasuries  was 
unconstitutional),  and  that  the  two  things 
should  have  been  separated.  Had  the  Legis- 
lature seen  fit  to  divide  the  two  propositions 
in  regard  to  the  salaries  of  such  Judges,  and 
to  have  submitted  them  separately,  we  do 
not  say  that  they  might  not  have  done  so. 
But  we  cannot  hold  that  they  were  obliged 
to  do  so.  Almost  every  amendment  to  the 
Constitution  or  to  a  legislative  act  involves 
more  than  a  single  proposition.  Article  6» 
i  13,  par.  1,  of  the  Constitution  deals  with 
the  subject  of  salaries  of  Justices  of  the  Su- 
preme Court,  Judges  of  the  superior  courts, 
the  Attorney  General,  and  solicitors  general 
— ^four  different  classes  of  officials.  Suppose 
that  the  Legislature  should  determine  to  pro- 
pose an  amendment  ;*epealing  this  paragraph, 
or  substituting  another  for  it,  or  making  a 
change  in  which  it  would  affect  all  of  the  of- 
ficers mentioned;  could  they  not  do  so  in  a 
single  amendment,  or  would  they  be  compel- 
led to  propose  four  different  amendments, 
because  some  voters  might  like  to  make  the 
change  in  regard  to  one  of  the  officials,  but 
not  in  regard  to  another?  Moreover,  the 
same  paragraph  contains  a  provision  that 
the  Attorney  General  shall  not  have  any  fee 
or  perquisite  in  cases  arising  after  the  adop- 
tion of  the  Constitution.  Here  is  another 
distinct  proposition,  though  still  bearing  on 
the  question  of  the  compensation  of  one  of 
the  officers  named.  Could  not  the  Legisla- 
ture propose  an  amendment  repealing  the  en- 
tire paragraph,  because  some  of  the  voters 
might  like  to  vote  separately  on  this  propo- 
sition, disassociated  from  the  rest  of  the  sec- 
tion? 

If  the  contention  of  counsel  for  defendant 
in  error  were  sustained,  it  would  be  almost 
impossible  to  change  many  constitutional  pro- 
visions by  a  single  amendment,  and  such  an 
amendment  could  not  be  submitted  as  a  whole, 
bnt  would  have  to  be  broken  up  into  frag- 
ments, and  submitted  in  disjointed  proposl- 
tions.  In  State  ex  rel.  Hudd  r.  Timme,  64 
Wis.  818,  836,  11  N.  W.  785,  791,  in  dealing 
with  a  similar  question,  the  court  said:  "In 
order  to  constitute  more  than  one  amendment, 
the  proposition  submitted  must  relate  to  more 
than  one  subject,  and  have  at  least  two  dis- 
tinct and  separate  purposes,  not  dependent 
«pon  or  connected  with  each  other."    The 


purpose  there,  as  stated,  was  to  change  from 
annual  to  biennial  sessions  of  the  Legislatare, 
and  incidentally  and  connected  with  this 
main  purpose  was  a  proposition  to  change  the 
tenure  of  office  of  members  of  the  General  As- 
sembly from  one  to  two  years,  and  to  change 
the  compensation  of  the  members.  In  State 
ex  rd.  Adams  ▼.  Harried,  10  S.  D.  120,  72 
N.  W.  98,  the  proposed  amendment  to  the 
Constitution,  by  one  section,  changed  the 
number  of  regents'  of  the  state  educational 
institutions,  and  by  two  other  sections  abol- 
ished the  trustees  of  such  institutions.  These 
sections  were  submitted  together  as  constitut- 
ing one  amendment.  It  was  held  that  this  did 
not  violate  the  constitutional  requirement 
that  amendments  should  be  submitted  in  such 
a  way  that  they  might  be  voted  on  separately, 
as  the  single  object  of  the  amendment  was  to 
place  such  institutions  under  the  control  of  a 
single  board,  and  provisions  incidental  thereto 
would  not  constitute  additional  amendments. 
In  People  ex  rel.  Blder  v.  Sours,  81  Colo.  889, 
74  Pac.  167,  102  Am.  St  Rep.  84,  supra,  it 
was  held  that  a  constitutional  requirement 
that  each  amendment  should  be  separately 
sulMnltted  was  not  violated  by  a  proposed 
amendment  on  the  ground  that  it  embraced 
several  subjects  where  the  amendment  relat- 
ed to  a  single  object,  and  that  tiie  subjects 
embraced  therein,  it  several,  did  not  have 
to  be  separately  submitted,  where  they  were 
germane  to  the  general  subject  of  the  amend- 
ment The  amendment  there  Involved  provid- 
ed for  the  consolidation  of  the  dty  govern- 
ment of  Denver  and  the  county  government 
of  Arapahoe  county,  and  contained  various 
provisions  touching  the  rights  and  duties  of 
the  new  consolidated  government  In  State 
ex  rel.  Morris  v.  Mason,  43  La.  Ann.  690,  9 
€outh.  776,  it  was  held  that  propositions 
auxiliary  to  the  main  purpose  did  not  con- 
stitute such  separate  amendments  as  to  re- 
quire separate  submission. 

A  leading  case  in  which  a  proposed  amend- 
ment was  held  to  Include  within  itself  several 
distinct  amendments,  so  that  its  submission 
as  one  was  not  in  accoill  with  the  constitu- 
tional requirement  that  If  more  than  one 
amendment  were  submitted  at  one  time  they 
should  be  submitted  separately,  was  that  of 
State  ex  rel.  Mcdurg  v.  Powell,  77  Miss.  643, 
27  South.  927,  48  U  R.  A  652,  supra.  There 
a  single  amendment  to  the  Constitution  was 
proposed,  which  made  elective  the  Judges  of 
the  Supreme,  circuit,  and  chancery  courts, 
and  provided  for  the  nomination  of  Judges  by 
districts,  who  should  be  voted  for  by  the  oi- 
tire  state,  and  which  repealed  five  existing 
sections  of  the  Constitution;  three  of  them  re- 
lating to  the  appointment  of  Supreme  Oourt 
Judges  for  specified  terms  and  to  the  filling  of 
vacancies,  and  two  of  them  requiring  the  dis- 
tricting of  the  state  into  circuits  and  chan- 
cery distrida,  and  the  appointment  by  the 
Governor  of  such  Judges.  It  was  held  that 
the  various  sections  of  the  Constitution 
sought  to  be  repealed  by  one  amendment 
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dealt  with  distinct  and  different  subjects, 
and  that  the  proposed  amendment  was  In 
effect  seyeral  amendments  consolidated  Into 
one.  The  decision  In  Rea  v.  C^ty  of  La 
Fayette,  130  Ga.  771,  61  S.  B.  707,  does  not 
conflict  with  what  Is  now  held.  That  case 
arose  under  a  proceeding  to  validate  bonds 
of  a  municipality  before  their  Issuance.  The 
Constitution  limits  the  power  of  municipal 
corporations  to  Incur  any  new  debt,  and 
requires  a  submission  of 'the  question  to  the 
voters.  A  statute  provides  for  such  election. 
It  was  sought  to  authorize  the  Issuing  of 
an  aggregate  amount  of  bonds,  for  several 
distinct  purposes,  by  one  submission — ^In  ef- 
fect the  Incurring  of  separate  debts.  The 
distinction  Is  clear  between  such  an  election 
and  submitting  to  the  voters  of  the  state  an 
amendment  to  the  Constitution. 

The  Constitution  provides  that  no  law 
shall  be  passed  which  refers  to  more  than 
one  subject-matter.  Const  art  3,  %  7,  par. 
8  (avil  Code  1910,  {  6437).  But  It  has  been 
held  that  this  did  not  prevent  the  Legisla- 
ture,  in  connection  with  the  general  subject- 
matter  of  creating  a  criminal  court,  from 
fixing  Its  jurisdiction  and  powers,  and  pre- 
scribing the  authority  of  its  judge  as  a  ju- 
dicial officer,  and  in  connection  therewith 
amending  previous  acts  establishing  a  city 
court,  by  withdrawing  criminal  jurisdiction 
therefrom.  Welborne  v.  State,  114  Ga.  793 
(6),  820,  40  S.  BL  867.  None  of  the  grounds 
advanced  as  reasons  why  the  constitutional 
amendment  under  consideration  was  not 
lawfully  submitted  and  ratified,  so  as  to 
become  a  part  of  the  Constitution,  can  be 
sustained. 

[10]  10.  Treating  the  amendment  as  hav- 
ing been  constitutionally  submitted  and  rati- 
fied, and  as  having  became  an  integral  part 
of  that  instrument,  we  now  come  to  con- 
sider whether  it  Is  void  for  any  reason  as- 
serted by  the  defendant  in  error.  Three  er- 
rors pervade  the  arguments  of  learned  coun- 
sel for  defendant  in  error,  and  doubtless 
affected  the  decision  of  the  presiding  judge: 
First  a  failure  to«keep  in  mind  the  differ- 
ence between  the  power  of  the  Legislature 
to  pass  laws,  subject  to  the  Constitution  of 
the  state  and  the  limitations  imposed  there- 
by, and  the  power  of  the  Legislature  to 
propose  and  of  the  people  to  ratify,  in  the 
prescribed  method,  an  amendment  to  the 
Constitution;  second,  a  failure  to  recognize 
the  difference  between  an  effort  on  the  part 
of  the  Legislature,  or  even  of  a  constitution- 
al convention,  to  overrule  or  reverse  a  deci- 
sion of  a  court  of  competent  jurisdiction, 
by  granting  a  new  trial  or  destroying  rights 
of  persons  which  have  accrued  thereunder, 
and  the  making  of  an  amendment  to  the 
Constitution,  whereby  the  authority  to  pass 
an  act  in  reference  to  a  county  is  conferred 
on  the  Legislature,  or  its  previous  action 
is  confirmed,  thus  supplying  the  constitution- 
al sanction  because  of  the  absence  of  which 
the  previous  legislative  action  has  been  de- 


clared void;  and,. third,  not  discriminating 
between  the  status  of  an  Individual,  or  a 
private  corporation  with  Its  rights  of  prop- 
erty as  an  artificial  person,  and  a  public 
corporation,  a  governmental  agency  to  which 
has  been  Intrusted  the  discharge  of  certain 
local  governmental  functions,  and  which  is 
subject  to  legislative  control,  except  where 
restrained  by  constitutional  limitations,  and 
a  fortiori  is  subject  to  control  by  the  Consti- 
tution of  the  state,  unless  It  be  in  conflict 
with  the  Constitution  of  the  United  States. 
If  these  three  points  of  distinction  are  care- 
fully borne  in  mind,  they  will  solve  moat 
of  the  questions  which  have  been  raised  by 
the  defendant  in  error. 

The  Constitution  of  the  state  places  cer- 
tain limitations  and  restrictions  upon  the 
action  of  the  Legislature.  Acts  passed  which 
conflict  with  the  Constitution  are  Invalid. 
But  the  Constitution  itself  may  be  amended 
in  the  manner  provided  by  it;  and  when  an 
amendment  has  been  duly  made,  it  becomes 
as  much  a  part  of  the  Constitution  as  any 
other  part  thereof.  It  can  hardly  be  assert- 
ed that  one  part  of  the  Constitution  is  un- 
constitutional, because  It  is  not  in  perfect 
accord  with  another  part  of  the  same  instru- 
ment The  general  rule  is  that  constitution- 
al provisions  will  be  harmonized  where  prac- 
ticable. If  there  is  to  some  extent  an  In- 
consistency between  a  provision  in  the  Con- 
stitution as  originally  adopted,  and  another 
provision  which  has  been  added  by  amend- 
ment, so  that  one  or  the  other  must  yield, 
the  subsequent  provision,  being  the  last  ex- 
pression of  the  sovereign  will  of  the  people, 
will  prevail  as  an  implied  modification  pro 
tanto,  rather  than  be  declared  void  or  of  no 
effect  because  of  such  partial  Inconsistency. 
City  of  Chicago  v.  Reeves,  220  111.  274,  77 
N.  B.  237.  We  do  not  mean  to  decide,  how- 
ever, that  there  is  such  an  inconsistency 
presented  by  the  amendment  under  consid- 
eration. It  would  be  unprofitable  to  treat 
this  constitutional  amendment  as  If  It  were 
simply  an  act  of  the  Legislature^  and  to 
compare  it  with  prior  existing  constitutional 
provisions  In  detail. 

[11]  11.  The  amendment  was  further  at- 
tacked as  being  violative  of  the  Constitu- 
tion of  the  United  States.  It  was  contended 
that  it  was  obnoxious  to  the  fourteenth 
amendment,  which  declares  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  or 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

[17]  A  county  has  been  defined  to  be: 
''One  of  the  civil  divisions  of  a  country  for 
judicial  and  political  purposes,  created  by 
the  sovereign  power  of  the  state  of  its  own 
will,  without  the  particular  solicitation,  con- 
sent or  concurrent  action  of  the  people  who 
inhabit  it;  a  local  organization,  which,  for 
the  purpose  of  civil  administration,  19  in- 
vested with  certain  functions  of  corporate 
existence.'*    7  Am.  &  £hig.  Bnc  Law  (2d  Bd  > 
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900.  In  this  state  It  Is  declared  by  the  Con- 
stitution that  "each  county  shall  be  a  body 
corporate,  with  such  powers  and  limitations 
as  may  be  prescribed  by  law."  Const  art. 
11,  {  1,  par.  1  (Civil  Code  1910,  §  6594). 
There  are  also  several  provisions  In  regard 
to  the  method  of  changing  county  lines  and 
county  sites,  and  of  dissolving  a  county  and 
merging  It  with  contiguous  counties.  Except 
as  limited  by  the  Constitution,  counties  are 
public  corporations,  which  do  not  stand  in 
the  position  of  Individuals  or  private  cor- 
porations; nor,  as  against  the  state,  do  they 
own  the  taxes  collected  by  them  and  the 
public  property  held  by  them  as  If  it  were 
private  property. 

[18]  The  distinction  between  private  and 
public  corporations  is  well  recognized  in  this 
state;  and,  from  its  earliest  Code  to  that 
last  adopted,  each  has  contained  this  def- 
inition of  a  public  corporation:  "A  public 
corporation  is  one  having  for  its  object  the 
administration  of  a  portion  of  the  powers 
of  government,  delegated  to  It  for  that  pur- 
pose. Such  are  municipal  corporations." 
Civil  Code  1910,  S  2190.  If  counties  were 
purely  legislative  creations,  they  would  be 
entirely  subject  to  legislative  enactment. 
While  the  power  of  the  Legislature  in  re- 
gard to  them  is  to  some  extent  limited  by 
the  state  Constitution,  they  are  certainly 
subject  to  that  Constitution.  If  they  can 
have  any  private  property  at  all,  as  distinct 
from  public  property,  none  Is  here  involved. 
This  is  not  the  case  of  an  individual  who  is 
being  deprived  of  his  liberty  or  his  property 
by  the  public ;  nor  is  it  the  case  of  a  private 
corporation  whose  property  is  being  taken. 

By  amendment  to  the  Constitution  the  peo- 
ple have  commanded  one  of  the  counties  of 
the  state  to  make  certain  payments  for  pub- 
lic purposes;  and  the  treasurer  of  the  coun- 
ty is  contesting  the  validity  of  the  amend- 
ment As  he  is  a  bonded  officer,  who  may  be 
liable  for  an  unlawful  payment  made  from 
public  funds  in  his  hands,  we  do  not  hold 
that  he  cannot  question  the  legality  of  the 
command.  But  we  are  calling  attention  to 
the  fact  that  the  question  Is  substantially  be- 
tween the  state  and  one  of  its  subordinate  di- 
visions or  governmental  corporations,  through 
its  official,  in  considering  how  the  question 
should  be  answered. 

In  Commissioners  of  Laramie  County  v. 
Commissioners  of  Albany  County,  92  U.  S. 
307,  311,  23  L.  Ed.  552,  a  territorial  Legis- 
lature organized  two  new  counties  and  In- 
cluded within  their  limits  a  part  of  the  ter- 
ritory of  an  existing  county,  but  made  no 
provision  for  apportioning  debts  or  liabili- 
ties. It  was  declared  that,  "unless  the  Con- 
stitution of  a  state  or  the  organic  law  of  a 
territory  otherwise  prescribes,  the  Legisla- 
ture has  the  power  to  diminish  or  enlarge 
the  area  of  a  county,  whenever  the  public 
convenience  or  necessity  requires;"  and  it 
was  accordingly  held  that  the  old  county,  on 
discharging  the  debts  and  liabilities  previ- 


ously incurred,  had  no  daim  on  the  new 
counties  for  contribution.  Mr.  Justice  Clif- 
ford said;  "Public  duties  are  required  of 
counties,  as  well  as  of  towns,  as  a  part  of 
the  machinery  of  the  state,  and.  In  order 
that  they  may  be  able  to  perform  those  du- 
ties, they  are  vested  with  certain  corporate 
powers;  but  their  functions  are  wholly  of  a 
public  nature,  and  they  are  at  all  times  as 
much  subject  to  the  will  of  the  Legislature 
as  Incorporated  towns,  as  appears  by  the 
best  text-writers  upon  the  subject  and  the 
great  weight  of  judicial  authority.  Institu- 
tions of  the  kind,  whether  called  'counties* 
or  'towns,*  are  the  auxiliaries  of  the  state  in 
the  Important  business  of  municipal  rule, 
and  cannot  have  the  least  pretension  to  sus- 
tain their  privileges  or  their  existence  upon 
anything  like  a  contract  between  them  and 
the  Legislature  of  the  state,  because  there  is 
not  and  cannot  be  any  reciprocity  of  stipula- 
tion, and  their  objects  and  duties  are  utter- 
ly Incompatible  with  everything  in  the  na- 
ture of  compact" 

But  It  was  urged  that  the  requirement 
that  the  county  of  Richmond  should  pay  a 
certain  amount  of  the  salary  of  the  judge  of 
the  circuit  which  included  that  county,  over 
and  above  the  salaries  paid  to  certain  other 
judges  of  the  superior  court,  was  a  depriva- 
tion of  the  equal  protection  of  the  law,  and 
an  unconstitutional  placing  of  a  public  bur- 
den upon  that  county,  and  thus  indirectly 
upon  its  taxpayers.  In  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616,  an  as- 
sessment of  certain  real  estate  In  New  Or- 
leans for  draining  swamp  lands  of  that  city 
was  resisted.  The  Supreme  Court  held  that 
"neither  the  corporate  agency  by  which  the 
work  Is  done,  the  extensive  price  which  the 
statute  allows  therefor,  nor  the  relative  Im- 
portance of  the  work  to  the  value  of  the 
lands  assessed,  nor  the  fact  that  the  assess- 
ment Is  made  before  the  work  Is  done,  nor 
that  the  assessment  is  unequal  as  regards 
the  benefits  conferred,  nor  that  personal 
judgments  are  rendered  for  the  amount  as- 
sessed, are  matters  in  which  the  state  au- 
thorities are  controlled  by  the  federal  Con- 
stitution." In  County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  703,  26  Ll  Bd.  238.  an  act  of 
the  General  Assembly  of  Alabama  which 
provides  for  the  Improvement  of  the  Mobile 
harbor  at  the  expense  of  the  county  of  Mo- 
bile was  attacked.  In  the  opinion  Mr.  Jus- 
tice E^eld  said:  "Here  the  objection  urged 
is  that  it  fastens  upon  one  county  the  ex- 
pense of  an  improvement  for  the  benefit  of 
the  whole  state.  Assuming  this  to  be  so,  it 
is  not  an  objection  which  destroys  its  va- 
lidity. When  any  public  work  Is  authorized, 
it  rests  with  the  Legislature,  unless  re- 
strained by  constitutional  provisions,  to  de- 
termine in  what  manner  the  means  to  de- 
fray its  cost  shall  be  raised.  It  may  appor- 
tion the  burd^i  ratably  among  all  the  coun- 
ties, or  other  particular  subdivisions  of  the 
state,  or  lay  the  greater  share  or  the  whole 


488 


71  SOUTHBASTBRN  RBPOBTER 


(Ga. 


upon  that  county  or  portion  of  the  state 
specially  and  Immediately  benefited  by  the 
ezpendltnra"  In  Glozza  v.  Tleman,  148  U. 
S,  657,  13  Sup.  Ct  721,  87  L.  Bd.  599,  re- 
ferring to  the  fourteenth  a:nendment  of  the 
Gonstltution  of  the  United  States  and  its 
effect  upon  the  state's  police  and  taxing  pow- 
ers, Chief  Justice  Fuller  said:  "Nor,  in  re- 
spect of  taxation,  was  the  amendment  in- 
tended to  comp^  the  state  to  adopt  an  iron 
rule  of  equality,  to  prevent  the  classification 
of  property  for  taxation  at  different  rates, 
or  to  prohibit  legislation  in  that  regard,  spe- 
cial either  in  the  ext^it  to  which  It  operates 
or  the  objects  sought  to  be  obtained  by  it 
It  is  enough  that  there  is  no  discrimination 
in  favor  of  one  as  against  another  of  the 
same  class."  See,  also,  Bell's  Gap  B.  Ck>.  ▼• 
Pennsylvania,  134  U.  S.  232,  10  Sup.  Ct 
533,  33  L.  Ed.  892.  In  Michigan  Central  R. 
Co.  v.  Powers,  201  U.  S.  245,  26  Sup.  Ct 
459,  50  L.  Ed.  744,  it  was  said:  "There  is 
no  general  supervision  by  the  nation  over 
state  taxation,  in  regard  to  which  the  state 
has,  generally  speaking,  the  freedom  of  a 
sovereign,  both  as  to  objects  and  methods." 

The  amendment  under  consideration  did 
not  declare  that  certain  persons  should  pay 
a  tax,  and  that  others  in  the  same  class 
should  be  exempted.  It  did  not  arbitrarily 
place  the  burden  of  supporting  the  state  gov- 
ernment upon  certain  taxpayers,  or  even 
certain  counties.  It  classified  certain  judi- 
cial circuits  having  in  them  a  county  con- 
taining a  city  of  not  less  than  a  certain  pop- 
ulation by  the  census  of  1900.  At  the  time 
of  the  adoption  of  the  Constitution  there 
were  16  judicial  circmits  in  the  state.  It 
was  recognized  that  there  were  certain  In- 
equalities in  the  business  in  those  circuits 
and  in  the  labor  of  the  judges.  An  ordi- 
nance was  passed  which  contemplated  an 
equalization  as  far  as  practicable.  Civil 
Code  1910,  §  6616.  Since  then  by  various 
acts  the  number  of  circuits  has  been  increas- 
ed, and  certain  changes  have  been  made  in 
the  counties  included  In  them.  But  appar- 
ently no  complete  method  of  equalization  has 
been  found  practicable.  The  Augusta  circuit 
is  composed  of  four  counties.  Of  these  Rich- 
mond county  far  exceeds  in  wealth  and  pop- 
ulation any  of  the  other  three.  Recognizing 
the  increased  business  and  the  consequent 
increased  need  for  the  sitting  of  the  superior 
court  in  that  county,  the  Legislature  provid- 
ed for  four  terms  to  be  held  there  each  year, 
while  in  the  other  counties  of  the  circuit  two 
terms  were  held.  It  is  to  be  presumed  that 
the  Legislature  in  proposing  the  amendment 
to  the  Constitution,  and  the  people  in  ratify- 
ing it,  found  legitimate  reason,  growing  out 
of  the  increased  population,  business,  need 
for  additional  sessions  of  court,  and  demands 
upon  the  time  and  labor  of  the  judge,  to  put 
into  one  class  the  circuits  containing  the 
three  largest  cities  in  the  state,  and  to  give 
larger  salaries  to  the  judges  sitting  in  them 
than  in  other  circuits.    In  the  Atlanta  and 


Eastern  circuits,  the'  county  containing  the 
dty  constitutes  the  entire  circuit  In  the 
Augusta  circuit,  there  are  four  counties,  as 
mentioned  above.  But  we  cannot  say  that 
the  recognition  of  the  facts  above  mentioned 
and  the  placing  upon  that  county  of  a  corres- 
ponding duty  of  paying  a  greater  part  of  the 
salary  than  each  of  the  other  counties,  or  not 
distributing  this  increase  over  the  entire 
state,  was  such  an  arbitrary  exaction,  con- 
tained in  an  amendment  to  the  Constitution 
of  the  state  itself,  as  could  be  declared  to  de- 
prive the  county  or  its  treasurer  of  the  equal 
protection  of  the  laws.  There  is,  of  course, 
some  difference  between  assessments  for  lo- 
cal improvements  and  the  payment  of  a  part 
of  a  salary;  but  even  the  improvement  of 
streets,  roads,  or  harbors  benefits  others  be- 
sides those  who  live  in  the  immediate  locali- 
ty where  the  improvement  is  made. 

It  was  argued.  If  such  a  precedent  were 
set,  a  two-thirds  majority  in  the  Legislature 
and  a  mere  majority  of  the  voters  could  im- 
pose on  any  county,  city,  or  set  of  taxpayers 
the  burden  of  sustaining  the  entire  state  gov- 
ernment, or  any  part  of  it  at  their  will,  and 
thus  some  could  make  tyrannous  exactions 
of  others,  to  benefit  themselves.  We  cannot 
accede  to  the  proposition.  The  difference  be- 
tween such  a  procedure,  and  a  bona  fide 
classification  of  judicial  circuits  on  account 
of  population,  wealth,  business,  and  require- 
ments of  sessions  of  the  court  and  services 
of  the  judge,  is  apparent  In  Grim  y.  Wels- 
senberg  School  District  57  Pa.  433,  98  Am. 
Dec.  237,  Sharswood,  J.,  said  that  "perfectly 
equal  taxation  will  remain  an  unattainable 
good  as  long  as  laws  and  government  and 
meu  are  imperfect"  In  Head  Money  Cases, 
112  U.  S.  580,  5  Sup.  Ct  247,  28  L.  Ed.  798, 
liir.  Justice  Miller  said:  "Perfect  uniformity 
and  perfect  equality  of  taxation,  in  all  the 
aspects  in  which  the  human  mind  can  view 
It  is  a  baseless  dream."  With  the  wisdom 
or  expediency  of  the  amendment  this  court 
does  not  deal.  The  Legislature  and  the  peo- 
ple have  passed  upon  that. 

[12]  12.  It  was  urged  with  great  earnest- 
ness that  this  court  had  adjudicated  that  the 
legislative  provision  for  payment  of  the  ad- 
ditional salary  of  the  judges  from  the  coun- 
ty treasuries  was  unconstitutional,  that  the 
amendment  was  an  effort  to  override  that 
decision,  that  this  was  not  keeping  the  three 
departments  of  government  distinct  that  the 
judgment  operated  as  an  estoppel,  and  that 
to  now  allow  a  recovery  would  be  violative 
of  the  fourteenth  amendment  of  the  Consti- 
tution of  the  United  States.  This  argument 
is  based  on  an  apparent  misconception  of 
what  has  transpired.  Onie  Legislature  un- 
dertook to  make  an  increase  in  the  salaries 
of  judges  in  certain  circuits,  and  to  have  the 
increase  paid  by  the  counties  therein  contain- 
ing cities  of  not  more  than  a  certain  ];x>pula- 
tion.  On  account  of  provisions  In  the  Con- 
stitution of  the  state,  this  court  held  that 
the  Legislature  could  not  supplement  sal** 
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rles  of  the  Jndges  of  the  saperior  court  from 
county  treasuries.  Clark  v.  Hammond,  134 
Ga.  792,  68  8.  B.  600.  Thereupon,  not  seek- 
ing to  reverse  such  adjudication,  hut  recog- 
nizing it,  the  Legislature  proposed,  and  the 
people  ratified,  an  amendment  to  the  Consti- 
tution, hy  which  that  was  rendered  constitu- 
tional which  previously  the  Legislature  could 
not  constitutionally  do.  We  think  it  requires 
no  argument  beyond  this  statement  to  show 
that  the  contention  is  not  well  founded. 
Aside  from  the  limitations  in  a  state  Consti- 
tution, and  tested  only  by  the  federal  Con- 
stitution, such  curative  laws  have  recently 
been  held  valid  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  West  Side  Belt 
B.  Co.  V.  Pittsburgh  Construction  Co.,  219 

U.  S.  92,  81  Sup.  Ct  196,  66  L.  Ed. . 

It  was  argued  that  this  amendment  was 
retroactive,  and  sought  to  confirm  payments 
of  salaries  made  before  its  passage  under  an 
unconstitutional  act  .  The  Constitution  of 
.the  United  States  prohibits  the  passage  of  an 
ex  post  facto  law,  or  law  impairing  the  ob- 
ligation of  contracts.  Const  U.  S.  art  1,  f 
10,  par.  1.  It  does  not  in  terms  prohibit  re- 
troactive legislation,  though  such  laws  may 
often  be  invalid  as  impairing  the  obligation 
of  contracts,  depriving  persons  of  their  prop- 
erty without  due  process  of  law,  or  depriv- 
ing them  of  the  equal  protection  of  the  laws. 
Prohibition  of  retroactive  laws,  eo  nomine,  is 
a  safeguard  of  the  state  Constitution  against 
dangerous  legislation.  In  the  absence  of  con- 
stitutional restriction,  it  was  held  in  United 
States  V.  Realty  Co.,  163  U.  &  427,  439,  16 
Sup.  Ct  1120, 1126  (41  U  Bd.  216),  that  Con- 
gress hsLB  the  power  to  determine  whether 
claims  on  the  public  treasury  are  founded 
upon  moral  and  honorable  obligations,  and 
upon  principles  of  right  and  Justice,  and  that 
having  decided  such  questions  in  the  affirm- 
ative, and  having  appropriated  public  money 
for  the  payment  of  such  claims,  its  decision 
can  rarely,  if  ever,  be  the  subject  of  review 
by  the  Judicial  branch  of  the  government 
Mr.  Justice  Peckham,  delivering  the  opinion 
of  the  court  said:  "We  are  of  the  opinion 
that  the  parties,  situated  as  were  the  plain- 
tiffs in  these  actions,  acquired  claims  upon 
the  government  of  an  equitable,  moral,  or 
honorary  nature.  Could  Congress  legally  rec- 
ognize and  pay  them,  although  the  act  of 
1890  as  to  its  bounty  provisions  might  be  un- 
constitutional? It  is  true  that  in  general  an 
unconstitutional  act  of  Congress  is  the  same 
as  if  there  were  no  act;  that  is,  regarding  it 
in  its  purely  legal  aspect  Being  in  viola- 
tion of  the  Constitution,  that  instrument 
must  govern,  and  no  one  can  base  any  legal 
claim  as  arising  out  of  such  an  act  That  is 
a  very  different  principle,  however,  from  that 
which  we  think  governs  in  this  case."  See, 
also,  Guthrie  National  Bank  v.  Guthrie,  173 
U.  S.  628,  19  Sup.  Ct  613,  43  L.  Ed.  796; 
Thompson  v.  Perrlne,  103  U.  S.  806,  20  L. 
Ed.  612.  In  Thompson  v.  Lee  County,  3  Wall. 
327,  18  L.  Ed.  177,  it  was  said:  "If  the  Leg- 


islature possets  the  power  to  authorize  an 
act  to  be  done,  it  can,  by  a  retroactive  act, 
cure  the  evils  which  existed,  because  the 
power  thus  conferred  has  been  irregularly 
executed.*'  See,  also,  Board  of  Commission- 
ers of  Tippecanoe  County  v.  Lucas,  93  U.  S. 
108,  23  L.  Ed.  822.  In  this  state  the  Legis- 
lature did  not  possess  the  power  to  make  this 
classification  and  require  this  payment  from 
the  county  treasuries ;  but  the  people,  through 
the  Constitution,  had  that  power  originally, 
and  by  an  amendment  duly  made  could  cure 
the  defect  in  the  legislation. 

[IS,  14]  13,  14.  It  was  also  contended  that 
this  amendment  impaired  the  obligation  of  a 
contract  Under  the  acts  of  the  Legislature, 
a  number  of  payments  for  salary  were  made 
to  the  Judge.  The  county  commissioner  by 
warrants  on  the  county  treasurer  directed  the 
latter  to  pay  to  the  Judge  or  his  ordtf  the 
amounts  thereof  on  bills  audited.  Each  war- 
rant contained  the  words,  ''Subject  to  any 
claim  of  the  county/'  and  eadi  was  indorsed 
in  obtaining  payment  This  merely  meant 
that,  if  the  county  had  a  claim  against  the 
Judge,  it  should  be  deducted  from  the  amount 
of  the  warrant  It  did  not  constitute  a  con- 
tract to  pay  back  to  the  county  sutib  salary 
as  was  paid  to  him,  in  oase  the  act  of  the 
Legislature  under  which  it  was  paid  should 
at  some  future  time  be  declared  unconstitu- 
tional by  the  courts.  Such  dalm  as  the  coun- 
ty may  have  had  for  restitution,  after  the  act 
was  held  unconstitutional,  did  not  rest  on  ex- 
press contract  In  Essex  Public  Road  Board  v. 
Skinkle,  140  U.  B,  834, 11  Sup.  Ct  790, 36  L  Ed. 
446,  it  was  held  that:  "An  executive  agency, 
created  by  a  statute  of  a  state  for  the  purpose 
of  improving  public  highways,  and  empow- 
ered to  assess  the  cost  of  its  improvement  up- 
on adjoining  lands,  and  to  put  up  for  sale 
and  buy  in  for  a  term  of  years  for  its  own 
use  any  such  lands  delinquent  in  the  payment 
of  the  assessment,  does  not  by  such  a  pur- 
chase, acquire  a  contract  right  in  the  land  so 
bought  which  the  state  cannot  modify  without 
violating  the  provisions  of  the  Constitution  of 
the  United  States.  Such  a  transaction  is 
matter  of  law,  and  not  of  contract  and  as 
such  is  not  open  to  constitutional  objections.'' 

[16]  16.  It  was  further  urged  that  the 
amendment  was  in  conflict  with  the  provision 
of  the  federal  Constitution  which  guarantees 
to  every  state  a  republican  form  of  govern- 
ment It  cannot  be  successfully  claimed  that 
the  state  of  Georgia  will  cease  to  have  a  re- 
publican form  of  government  because,  by  a 
constitutional  amendment,  certain  Judicial 
circuits  were  classified  and  a  provision  was 
made  as  to  them  In  respect  to  the  payment  of 
the  Judges  of  the  superior  courts.  Judge 
Story,  in  referring  to  the  power  of  the  states 
to  change  their  Constitutions  or  forms,  said: 
''The  only  restriction  imposed  on  them  is  that 
they  sDfall  not  exchange  republican  for  anti- 
republican  Constitutions.''  Story  on  Consti- 
tution, §  1817;  Cooley  on  Constitutional  lim- 
itations (7th  Ed.)  237  et  seq. 
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[16]  16.  It  was  contended  that  the  act  of 
1904,  as  amended  by  those  of  1905  and  1906, 
fixed  the  salary  of  those  Judges  of  the  su- 
perior courts  which,  were  dealt  with  by  them 
at  $5,000  each;  that  this  court  so  construed 
such  acts  In  Clark  v.  Hammond,  134  Ga.  792, 
68  <S.  E.  600,  supra ;  that  It  was  held  that  the 
provision  for  payment  from  the  county  treas- 
uries was  void,  thus  leaving  the  amount  fixed 
to  be  paid  from  the  treasury  of  the  state; 
that  when  the  amendment  ratified  those  acts 
of  the  Legislature,  It  did  so  with  the  construc- 
tion which  had  been  placed  upon  them  by  the 
Supreme  Court;  that,  therefore,  the  salaries 
being  already  fixed  at  |5,000  to  be  paid  from 
the  state  treasury,  there  was  no  balance  be- 
tween what  was  to  be  paid  by  the  state  and 
$5,000  to  be  paid  from  the  county  treasury, 
either  in  the  past  or  in  the  future.  This  ar- 
gument is  ingenious,  but  fallacious.  We  ban- 
not  agree  to  the  position  that  the  amendment 
did  nothing,  because  there  was  nothing  to  do. 
This  court  did  not  construe  the  acts  men- 
tioned as  fixing  a  salary  of  $5,000  to  be  paid 
to  the  Judge  of  the  superior  court  of  the  Au- 
gusta circuit  out  of  the  state  treasury.  We 
held  that  the  effort  by  the  legislative  act  to 
supplement  the  salaries  of  the  Judges  of  the 
superior  court  from  county  treasuries  was 
unconstitutional.  That  feature  of  the  act  was 
not  such  an  independent  or  detached  provi- 
sion AS  could  be  eliminated  and  leave  the  act 
to  stand  as  fixing  salaries  to  be  paid  from  the 
state  treasury.  It  is  evident  that  the  Legis- 
lature never  intended  any  such  enactment, 
and  such  a  construction  would  be  to  make  an 
entirely  different  legislative  scheme  from  that 
promulgated  by  the  General  Assembly.  With 
the  decision  that  this  inherent  part  of  the 
acts  was  void,  the  acts  themselves  were  left 
without  force.  The  amendment  revitalized 
the  acts,  established  the  rule  for  the  future, 
and  ratified  what  had  been  done  in  the  past. 

This  case  was  not  one  turning  upon  contest- 
ed issues  of  fact,  but  was  controlled  by  ques- 
tions of  law.  In  their  solution  we  have  not 
been  able  to  concur  with  the  trial  Judge.  The 
mandamus  absolute  should  have  been  g^rantedL 

Judgment  reversed.  All  the  Justices  con- 
ear. 


(9  Oa.  App.  396) 

HORNSBY  V.  STATE.     (No.  8,187.) 
(Oourt  of  Appeals  of  Georgia.    June  7,  1911.) 

(Syllahua  hy  the  Court.) 

RxvuBW  ON  Appeal. 

The  Instructions  requested,  so  far  as  per- 
tinent to  the  issue,  were  fully  and  fairly  cover- 
ed by  the  general  charge.  In  view  of  the  evi- 
dence in  the  record,  all  of  the  other  exceptions 
are  without  merit.  The  evidence  authorized  the 
verdict  rendered,  and  there  was  no  error  in  re- 
fasing  a  new  trial. 

Error  from  Superior  Court,  Miller  Comi- 
ty;   W.  C.  Worrlll,  Judge. 

B.  E.  Homsby  was  convicted  of  crimen  and 
brings  error.    Affirmed* 


W.  I.  Qeer,  for  plaintiff  in  error.  J.  A. 
Lalng,  SoL  Gen.,  and  R.  R.  Arnold*  for  the 
State. 

RUSSELL,  J.    Judgment  afllrmed. 


(9  Oa.  App.  400) 

MORING  et  aL  v.  MILL&     (No.  3,216.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(Syllahu9  hy  the  Oourt.) 

Action  fob  Pbicb. 

This  case  is  controlled  by  the  decision  of 
the  Supreme  Court  in  the  case  of  Pryor  v.  tdad- 
den  &  Bates,  134  Ga.  288,  67  S.  E.  654. 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  between  P.  L.  Morlng  and  others 
and  J.  B.  Mills.  From  the  Judgmoit,  Mor- 
lng and  others  bring  error.    Reversed. 

R.  N.  Hardeman,  for  plaintiffs  in  error. 
R.  L.  Gamble,  for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 

(9  Ga.  App.  413) 

PADGETT  V.  REIDSVILLB  ft  S.  IX  R.  00. 

(No.  3,319.) 

(Court  of  Appeals  of  Georgia.    June  7*  IdU.) 

(SyUahuM  hy  the  Court.) 

Dismissal  of  Action. 

Under  all  the  facts  presented,  the  oourt  did 
not  err  in  dismissing  the  action  for  the  plain- 
tifiTs  failure  to  perfect  service,  and  In  reiusing 
to  allow  further  time  for  that  purpose. 

Error  from  City  Court  of  Reldsville;  Es- 
Choi  Graham,  Judge. 

Action  between  C.  C.  Padgett  and  the 
Reldsville  h  Southeastern  Railroad  Com- 
pany. From  the  Judgment,  Padgett  brings 
error.    Affirmed. 

Way  &.  Burkhalter,  for  plaintiff  in  error. 
Hines  &  Jordan,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 

(9  Oo.  App.  SS6) 

RAWLINS  V.  CLEMENTS.     (No.  8,052.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(SyUahu4  hy  the  Court.) 

1.  SUFFICIENCT  OF  EVIDENCE. 

The  evidence  supports  the  verdict. 

2.  INSTBUCTIONS. 

The  instructions  to  the  Jury  on  the  subject 
of  impeachment  of  witnesses  were  not  confusini^ 
or  otherwise  erroneous. 

3.  Newlt  Discovebed  Eyidengb. 

The  alleged  newly  discovered  testimony 
does  not  demand  a  new  trial,  and  this  court  will 
not  overrule  the  exercise  of  disci  vdon  by  the 
trial  judge  in  relation  thereto. 

Error  from  City  Court  of  McRae;  Eschol 
Graham,  Judge. 

Action  between  J.  T.  Rawlins  and  M.  N. 
Clements.  Prom  the  Judgment*  Rawllna 
brings  error.    Affirmed* 
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L.  CL  Harrell,  Tom  Bason,  B  M.  Frlzzell, 
and  Hal  Lawson,  for  plaintiff  in  error. 
Wooten  &  Mann,  for  defendant  in  error. 

POWELL,  J.     Judgment  affirmed. 


(9  G&.  App.  897) 

INDE3*ENDBNT  SAWMILL  CO.  T.  THOM- 
AS.    (No.  3,199.) 

(Ck>art  of  Api>eals  of  Georgia.     Jane  7,  1911.) 
(ByUahuM  5y  the  Court.) 

GERTIOBAKI  ({  68*)— REVIEW-t-SUFFICIEROT  OF 

Evidence. 

As  the  plaintiff  showed  that,  if  he  had  any 
debt  against  any  one,  it  was  not  against  the  de- 
fendant, the  verdict  in  the  plain  tiff  *s  favor  was 
contrary  to  law,  and  tlie  judgment  of  the  flcope- 
rior  court  on  certiorari  should  have  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec.  Dig.  f  68.*] 

Error  from  Superior  Court,  Whitfield 
County;   A.  W.  Fite,  Judge. 

Action  by  W.  T.  Thomas  against  the  In- 
dependent Sawmill  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

M.  C.  Tarver,  for  plaintiff  in  error.  W. 
B.  Mann,  for  defendant  in  error. 

POWELL^  J.    Judgment  reversed. 


(9  CMl  App.  424) 

ROYSTER  T.  STATE.     (No.  3,350.) 
(Court  of  Appeals  of  Georgia.     June  7.  1911.) 

(8yUahu9  ly  tKe  Court.) 

Review— Evidence. 

The  evidence,  though  circumstantial,  was 
sufficient  to  authorize  the  conviction.  The  ex- 
ceptions to  the  charge  of  the  court  are  not  meri- 
torious. 

Error  from  City  Court  of  Sylvester;  J. 
B.  Williamson,  Judge. 

Alberta  Royster  was  convicted  of  crime, 
and  brings  error.    Afiirmed. 

L.  D.  Passmore  and  Perry,  Foy  ft  Monk, 
for  plaintiff  in  error.  J.  H.  Tipton,  Sol.,  for 
the  State. 

POW£2LL,  J.     Judgment  affirmed. 


(9  Oa.  App.  418) 

KING  v.  CITY  OF  JACKSON.     (No.  3,328.) 

(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

!8yllahu»  hy  th€  Court.) 

APFBAit  AND  Ebbob  (§  994*)— REVIEW— Cbed- 

iBiLiTT  OP  Witness. 

This  court  has  jurisdiction  only  of  errors 
of  law.  Whether  a  witness  is  credible  is  not'  a 
question  of  law.  The  case  is  controlled  by  Plum- 
mer  v.  State,  1  Ga.  App.  507,  57  S.  EI  909. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3901-3906;  Dec.  Dig.  f 
994.*1 


Error  from  Superior  Court,  Butts  (3dunty; 
R.  T.  Daniel,  Judge. 

Action  between  John  King  and  the  City 
of  Jackson.  From  the  Judgment,  King 
brings  error.    AflOrmed. 

BL  M.  Fletcher,  for  plaintiff  in  error.  W. 
E.  Watkins,  for  defendant  in  error. 

POWELL^  J.    Judgment  affirmed. 

(9  Go.  App.  448) 

JAMISON  V.  STATE.    (No.  8,391.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(Syllalnu  hy  <^  Court.) 

Review  on  Appeal. 

The  assignments  of  error  as  to  the  charge 
of  the  court  are  not  well  taken.  There  is  sum- 
dent  evidence  to  authorize  the  verdict 

Error  from  Superior  Court,  Floyd  (bounty ; 
J.  W.  Maddoz,  Judge. 

O.  L.  Jamison  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Lipscomb,  Willingham  &  Wright,  for  plain- 
tiff in  error.  John  W.  Bale,  SoL  Gen.,  for 
the  State. 

POWELL^  J.    Judgm^t  affirmed. 


(9  Ga.  App.  326) 
BRYAN  V.  MBADERS  BROS.    (No.  2,897.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(BytlalMts  ly  ih€  Court.) 
Justices  or  the  Peace  (f  135*)--EhCEcnTion 

— AJTIDAVIT  of  ILLEGALITT-*DISMI6SAI.. 

A  justice  of  the  peace  is  a  collecting  offi- 
cer, and  payment  to  him  of  a  judgment  render- 
ed in  his  court  is  good  payment  Hence,  where 
an  affidavit  of  illegality  is  filed  to  an  execution 
issued  upon  a  judgment  rendered  on  the  9th  of 
May,  and  it  sets  up  that  the  affiant  paid  the 
amount  of  the  judgment  into  the  hands  of  the 
justice  of  the  peace  of  the  district  on  the  23d 
day  of  May  or  that  year,  it  was  error  for  the 
justice  of  the  peace  to  sustain  a  motion  to  dis- 
miss the  affidavit  of  illegality  on  the  ground 
that  the  defendant  was  endeavoring  to  go  be- 
hind the  judgment  and  was  estopped  from  at- 
tacking the  judgment  on  the  ground  that  he  bad 
had  his  day  in  court. 

[E3d.  Note.— For  other  cases,  see  JusUoes  of 
the  Peace,  Dea  Dig.  f  135.*] 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Affidavit  of  illegality  between  Meaders 
Bros,  and  J.  O.  Bryan.  Affidavit  dismissed, 
and  Bryan  brings  error.    Reversed. 

P.  Cooley  and  L.  L.  Ray,  for  plaintiff  in 
error.  R.  L.  J.  Smith  and  S.  J.  Smith,  Jr., 
for  defendant  in  error. 

POWELL,  J.  Meaders  Bros.,  it  appears, 
obtained  judgment  against  Tanner  and  caus- 
ed garnishment  to  be  issued  to  Bryan.  Bry- 
an admitted  indebtedness,  and  judgment  was 
duly  rendered  against  him  on  May  9,  1908. 
Execution  was  issued  on  July  27,  1908,  upon 
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tills  Judgment,  and  upon  its  being  levied 
Bryan  filed  an  afildavit  of  Ulegallly,  setting 
up  that  on  May  28,  1908,  he  paid  into  the 
hands  of  the  Justice  of  the  peace  of  the  dis- 
trict in  which  the  Judgment  was  rendered 
the  full  amount  of  the  execution.  The 
plaintiff  moved  to  dismiss  this  affidavit  of 
illegality  upon  the  ground  that  the  defend- 
ant was  endeavoring  to  go  back  of  the  Judg- 
ment and  was  estopped  from  attacking  the 
Judgment  on  the  ground  that  he  had  had 
his  day  in  court  The  Justice  of  the  peace 
sustained  this  moticHi  and  dismissed  the  af- 
fidavit of  Illegality.  The  case  came  to  the 
superior  court  on  certiorari,  and  in  his  an- 
swer the  Justice  of  the  peace  sets  up  a  great 
many  matters  which  could  not  have  been 
made  a  part  of  the  record  In  the  case,  relat- 
ing to  the  manner  of  payment  and  giving 
reasons  resting  wholly  outside  of  the  record 
as  to  why  he  had  sustained  the  motion  to 
dismiss  the  affidavit  of  illegality.  Of  course, 
these  recitals  as  to  what  the  Justice  of  the 
peace  knew  about  the  matter,  outside  of 
what  was  of  record  in  the  case,  are  not  prop- 
er for  consideration,  even  though  they  are 
Included  in  his  answer.  A  Justice  of  the 
peace  cannot  cut  off  the  plaintlfTs  case  In 
limine,  and  then  ''answer  him  out  of  court," 
by  setting  up,  in  his  answer  to  the  cer- 
tiorari, extraneous  matters  which  he  pro- 
fesses to  know.  It  is  hardly  necessary  for 
us  to  say  that.  If  the  payment  was  in  fact 
made  to  the  Justice  of  the  peace,  it  was  a 
good  payment  A  Justice  of  the  peace  in 
this  state  is  a  collecting  officer,  and  authoriz- 
ed to  collect  debts  sued  before  him.  Lewis 
V.  Smith,  99  Ga.  603,  27  S.  E.  162;  Ohol- 
ston  V.  O'Kelley,  81  Ga.  19,  24,  7  S.  B.  107; 
Johnson  v.  Hall,  5  Ga.  884.  The  certiorari 
should  have  been  sustained  in  the  superior 
court 
Judgment  reversed. 


(9  Ga.  App.  406) 

HENDLEY  v.  SIRMONS.     (No.  8,245.) 
(Oourt  of  Appeals  of  Georgia.    June  7,  1911.) 

(SyUahui  5y  the  Court.) 

Justices  of  the  Peace  (|  205*)— Obbtioeabi 
—Dismissal. 

Inasmuch  as  the  magistrate's  answer  (an- 
excepted  to  so  far  as  this  point  is  concerned) 
failed  to  verify  the  allegation  in  the  petition 
for  certiorari  that  a  final  Judgment  of  the  na- 
ture alleged  had  been  rendered^  the  judge  of  the 
superior  court  did  not  err  in  dismissing  the  cer- 
tiorari, irrespective  of  the  correctness  of  the 
grounds  upon  which  he  based  his  ruling.  Lan- 
drum  V.  Moss,  1  Ga.  App.  216  (6),  67  S.  E.  965. 
However,  the  judge  of  the  superior  court  seems 
to  have  made  a  proper  disposition  of  the  mat- 
ter, irrespective  of  this  teohfucality. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f§  793-799;  Dec.  Dig.  { 
205.*] 

Brror  ftom  Superior  Court,  Berrloi  Coun- 
ty;  W.  E.  Thomas,  Judge. 


Action  between  liL  H.  Hendlej  and  Dave 
Sirmons.  After  a  Judgment  before  a  Justice, 
Hendley  applied  for  a  writ  of  certiorari,  and 
from  an  order  dismissing  the  writ,  he  brings 
error.    Affirmed. 

Hendricks  A  Christian,  for  plaintiff  in 
error.  Alexander  &  Gary,  for  defendant  in 
error. 

POWELLt  J.    Judgment  afBlrmed. 

(»  Ga.  App.  9X1) 

McINTIRE  V.  HARTB'BLDEIEtr^ARBirrr 
CO.    (No.  2,900.) 

(Court  of  Appeals  of  Georgia.    June  ?#  191L) 

(ByUahu$  5y  the  OaurtJ 
Master  and   Sbbvant  (f  801*)  — Tobts   of 

SBBVANT— LlABIUTT  OF  MaSTBB. 

The  owner  of  an  automobile  is  not  usually 
liable  for  injuries  inflicted  by  one  who  at  the 
time  is  driving  the  automobile  without  his  con- 
sent  and  contrary  to  his  directions,  even  though 
the  person  driving  the  machine  is  an  employs 
of  the  owner  and  did  have  the  authority  to  use 
the  machine  at  times  for  certain  purposes. 

[Dd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1218;   Dec  Dig.  {  801.*] 

Error  from  C^ty  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  by  Charles  A.  Mclntire  against  the 
Hartfelder-Garbutt  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Cann,  Barrow  &  Mclntire,  for  plaintiff  in 
error.  Oliver  &  Oliver,  for  defendant  in 
error. 

POWELL,  J.  The  plaintiff  was  injured 
by  the  negligent  operation  of  an  automobile 
driven  at  the  time  by  a  Mr.  Starr.  The  only 
proof  of  any  connection  between  the  defend- 
ant and  the  machine  or  between  the  defend- 
ant and  Starr  was  contained  in  a  letter 
which  was  written  by  the  defendant  to  the 
plaintiffs  attorney  and  which  was  introduc- 
ed in  evidence.  So  far  as  material  it  is  as 
follows:  '^Replying  to  your  favor  of  the  19th 
in  reference  to  Mr.  Chas.  A.  Mclntire  being 
struck  by  our  machine  being  operated  by  Mr. 
Starr,  beg  to  say  that  we  provide  a  machine 
for  our  city  salesman  for  business  use  only. 
Mr.  Starr  occupies  this  position  with  us.  The 
day  he  was  unfortunate  enough  to  strike 
Mr.  Mclntire  with  the  machine,  Mr.  Starr 
took  this  machine  without  our  permission 
to  go  to  dinner.  He  was  Instructed  to  leave 
the  machine  at  Bryson's,  or  Conrad's,  I  am 
not  ezactiy  sure  which.  He  was  going  to 
dinner,  and  consequentiy  we  had  no  control 
over  him,  and  while  using  our  machine  was 
doing  so  without  our  permission."  The  court 
gi^anted  a  nonsuit,  and  plaintiff  excepts. 

Counsel  for  the  plaintiff  in  error  construe 
this  letter  as  meaning  that  Starr  had  been 
directed  by  the  defendant  to  take  the  ma- 
chine to  Bryson's  or  Conrad's  garage,  and 
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was  on  his  wmy  there,  as  w^  as  on  his  way 
to  dinner,  when  the  injury  occorred.  We  do 
not  so  constme  the  langaage  It  seems  to 
ns  to  mean,  when  taken  in  connection  with 
Its  entire  context,  that,  notwithstanding  Mr. 
Starr  had  been  directed  not  to  take  the  ma- 
chine for  the  purpose  of  going  to  dinner,  but 
had  been  Instructed  to  leave  it  at  the  garage, 
he  did  the  former.  With  the  letter  thus 
<xmstrued,  it  puts  the  case  within  the  rule 
announced  by  this  court  in  the  case  of  Lewis 
y.  Amorous,  8  Oa.  App.  50,  69  S.  0.  SSa 
This  case  arose  prior  to  the  passage  of  the 
automobile  act  of  1910  (Laws  1910,  p.  90), 
and  we  have  not  examined  that  act  to  see 
whether  there  is  anything  therein  which 
4dianges  the  common-law  rule  previously  in 
force  in  this  state  as  to  this  question. 
Judgment  affirmed. 

(9  Oa.  App.  826) 

POPS  V.  GBOVENSTEIN  ft  BISHOP. 

(No.  2,893.) 

(Court  of  Appeals  of  Ckorgilu    Jane  7,  1911.) 

(Byllolui  Iff  the  Oowrt.) 
TriaIi   (f   203*)— iNSTBucnoNs— RxrusAi*  of 

RXQUSSTB. 

The  priDctpal  issue  in  the  case  was  an  ac- 
cord and  satisfaction,  and  on  this  issue  the  evi- 
dence was  in  direct  conflict  The  presiding 
judge,  in  the  hearing  of  the  Juir,  refused  a  ver- 
hal  request  to  charge  the  law  relating  to  this  de- 
fense, on  the  ground  that  it  had  not  been  proved. 
This  was  error  demanding  the  grant  of  a  new 
trial,  for  this  was  the  controlling  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  H  477-479 ;    Dec  Dig.  {  203.*] 

Error  from  City  Court  of  Oreenrille;  H. 
H.  ReviUe,  Judge. 

Action  between  Grovenstein  ft  Bishop  and 
D.  T.  Pope.  From  the  judgment.  Pope 
brings  error.     Rerersed. 

N.  F.  Oulpepper,  for  plaintiff  in  error.  J. 
BL  Justiss,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  reversed. 


t9  Oa.  App.  896) 

DURDEN  et  al.  ▼.  DB  LOACH.    (No.  8,173.) 
<(3ourt  of  Appeals  of  Georgia.     June  7,  1911.) 

(8yUahu»  hy  the  Court  J 

Afpbal  and  Ebbob  (f  588*)— ArnBMAiro»-* 
Fatlube  to  Bbief  Evidence. 

The  determination  of  the  questions  present- 
ed depends  upon  a  consideration  of  the  evidence. 
The  record  contains  no  legal  brief  of  the  evi- 
dence, as  the  documents  which  were  introduced 
at  the  trial  are  copied  Into  what  purports  to  be 
a  brief  of  the  evidence  in  extenso,  and  without 
any  attempt  at  condensation  or  abridgment. 
Following  the  uniform  practice  of  this  court  and 
of  the  Supreme  Court  as  to  Uiis,  the  judgment 
must  be  affirmed. 

[Ed.  Note.->For  other  cases,  see  Appeal  and 
Erroi^  Gent  Dig.  ff  2007-2610;    Dec  Dig.  { 

Error   from   City   Ck>iirt  of   Swainsboio; 
Frank  Mitchell,  Judge. 


Action  between  W.  IL  Dnrden  and  otbers 
and  Z.  T.  De  Loacht  administrator.  From  the 
Judgment,  Dnrden  and  others  bring  error. 
Affirmed. 

fiaffold  ft  Larsen,  for  plaintiffs  in  error.  Q. 
S.  Johnston  and  Williams  ft  Bradley*  tor  de- 
fendant in  error. 


POWELL^  J.    AiBrmed. 


(S  0*.  App.  4m 


ANDREWS  T.  OITT  OF  ATLANTA 
(No.  8305.) 

(Court  of  Appeals  o)  Oeor^a.    June  ?•  1911.) 

(8yUab«»  hy  the  Owut.) 

Bxvnw  OF  EviDBircs. 

The  evidence,  though  circumstantial  only, 
Is  not  so  inconclusive  as  to  Justify  this  court 
in  setting  aside  the  conviction. 

Error  from  Superior  Ck>nrt,  Fulton  €k)ua- 
ty ;  €^.  L.  Bell,  Judge. 

Action  between  John  Andrews  and  the  Git7 
of  Atlanta.  From  the  Judgment,  Andrews 
brings  error.    Affirmed. 

See,  also,  7  Ga.  App.  472,  67  8.  JD.  100. 

Burton  Glond,  for  plaintiff  in  error.  J.  L. 
Mayson  and  W.  D.  EUis,  Jr^  for  defendant 
in  error. 

POWELL^  J.    Judgment  affirmed. 


(9  0«.  App.  M4) 

L.  MOHB  ft  SONS  v.  LENOX  HEROANTILB 

00.    (No.  2,037.) 

(OonrC  of  Appeals  Georgia.    June  7,  1011.) 
(8yUQhu$  ly  <Ae  OourL) 

BSTIEW  OF  EMOENCB. 

The  controlling  ouestion  was  one  of  fttct, 
which  the  jury  properly  decided,  and  the  excep- 
tions of  law  are  entirely  without  merit. 

Error  from  Oity  Ck>urt  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  between  L.  Mohr  ft  Sons  and  the 
Lenox  Mercantile  Company.  From  the  Judg- 
ment, L.  Mohr  ft  Sons  bring  error.  Af- 
firmed. 

Hendricks  ft  Christian,  for  plalntifliB  In  er- 
ror.   J.  W.  Powell,  for  defendant  In  error. 

HILL,  0.  J.    Judgment  affirmed. 


(»  GkL  App.  m) 

(X>LEMAN  T.  STATE.    (No.  8,832.) 
(Court  of  Appeals  of  (Georgia.    June  7,  lOU.) 

(SytlahM  ly  the  Court.) 

RBVnew  OF  EVIDBNGS. 

The  evidence,   though   circumstantial,  .au- 
thorized the  conviction. 

Error  from  CSity  Court  of  Americas;  C  R. 
Crish,  Judge. 
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Mose  Ck)leman  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  T.  Lane,  for  plaintiff  in  error.  X  B. 
Williams,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed* 

(d  Ga.  App.  442) 

SCHLEY  T.  STATE.    (No.  3,380.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(SyUabuB  hy  the  Court.) 

Saue  of  Liquor.' 

No  error  of  law  is  complained  of,  and  the 
evidence  for  the  prosecution  fullv  supports  the 
verdict.  The  accused  introduced  no  evidence, 
and  his  statement  to  the  jury  fully  autborizea 
the  inference  that  his  claim  that  the  bottle  of 
whisky  was  a  loan  was  simply  a  pretext  for 
what  was  iu  fact  a  sale. 

Error  from  City  Conrt  of  Swalnsboro;  H'. 
B.  Daniel,  Judge. 

Alfred  Schley  was  convicted  of  an  illegal 
sale  of  liquor,  and  appeals.    Affirmed. 

S.  J.  Tyson  and  Angustua  F.  Lee,  for  plain- 
tiff in  error.  A.  S.  Bradley,  SoL,  for  the 
State. 

HILL,  C.  J.    Judgment  affirmed. 

(9  Oa.  App.  S81) 

PARISH  V.  BIRD.    (No.  3,117.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(Syllabus  ly  the  Court,) 

New  Trial  (§  154*)— Motion  to  Dismiss^ 
Laches. 

This  court  cannot  say  that  there  was  such 
an  abuse  of  discretion  as  to  amount  to  reversible 
error  in  the  trial  judge's  dismissing  the  motion 
for  a  new  trial  for  want  of  prosecution,  or  in 
his  refusal  to  reinstate  it  after  the  adjournment 
of  the  term. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  312,  313 ;    Dec  Dig.  §  154.*] 

Error  from  City  Court  of  Reidsville;  G.  Ix 
.Morgan,  Judge. 

Action  between  Wayne  Parish,  adminis- 
trator, and  W.  B.  Bird.  From  the  Judgment, 
Parish  brings  error.    Affirmed. 

H.  B.  Strange,  for  plaintiff  in  error.  W. 
T.  Burkhalter,  for  defendant  In  error. 

POWELL,  J.  The  exception  is  to  the  dis- 
missing of  the  motion  for  new  trial  for  want 
of  prosecution,  and  to  the  refusal  of  the 
Judge  to  reinstate  it  after  the  adjournment 
of  the  term  to  which  it  was  set  After  care- 
fully considering  the  facts  recited  in  the  bill 
of  exceptions  and  the  record,  we  are  of  the 
opinion  that,  while  counsel  for  the  movant 
is  to  be  exonerated  from  all  charge  of  neg- 
lect in  the  prosecution  of  his  motion,  and 
while  his  failure  to  press  the  matter  to  an 
earlier  hearing  was  due  to  his  generosity  to 
opposing  counsel,  on  account  of  the  state  of 
the  latter's  health,   stiU,  after   the   motion 


had  been  allowed  thus  to  pend  for  nearly 
four  years,  and  until  the  trial  Judge  had  for> 
gotten  the  facta,  it  was  not  an  abuse  of  dis- 
cretion for  him  to  dismiss  the  motion,  and. 
even  though  it  appeared  that  the  order  of 
dismissal  was  improvidently  granted  on  the 
particular  date  on  which  it  was  granted^ 
still  there  was  no  error  in  refusing  to  rein- 
state the  motion  after  the  adjournment  of 
the  term. 
Judgment  affirmed. 


(9  Ga.  App.  896> 

AKRIDGB  Y.  STATE.    (No.  3,170.) 
(Conrt  of  Appeals  of  (Georgia.    Jane  7,  1911.> 

(Syllabus  hy  the  Court.) 

Indictment  and  Information  (§  106*>— Is- 
sues—Proof  OF  Venue— Necessity. 

As  the  record  fails  to  disclose  any  proof 
of  venue,  a  new  trial  must  be  granted. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  I  528 ;  Dec  Dig.  fr 
166.*] 

Error  from  City  Court  of  Monroe;  A.  C 
Stone,  Judge. 

Charley  Akridge  was  convicted  of  crime,, 
and  brings  error.    Reversed. 

Orrin  Roberts,  for  plaintiff  In  error.  B. 
G.  Nowell,  SoL,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


(9  GkL  App.  S28)' 

J.  H.  CARTER  ft  CO.  v.  SWIFT  FERTI- 
LIZER WORKS.    (No.  2,873.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(Syllabus  by  the  Court.) 

Contracts  ((  273*)— Partial  Rescission. 

Where  a  promissory  note  is  given  In  pur- 
suance of  a  single  contract,  expressed  in  a  set 
of  cbntemporaneous  writings,  and  the  person  to 
whom  the  note  is  given  sues  thereon,  he  cannot, 
when  the  opposite  party  seeks  to  recoup  bv 
setting  up  aamages  resulting  from  the  breach 
of  the  terms  imposed  upon  the  holder  of  the  note 
under  one  of  the  contemporaneous  writings,  set 
up  that  this  contemporaneous  writing  never  be- 
came bindings  because  it  was  made  by  his  agent 
subject  to  his  confirmation,  and  he  had  never 
confirmed  it  Ordinarily,  where  there  is  an  op- 
tion to  affirm  or  disaffirm  a  contract,  it  relates 
to  the  whole  contract,  and  cannot  be  exercised* 
partially. 

[Ed.  Note.^For  other  cases,  see  Contracts,. 
Cent.  Dig.  {  1194 ;  Dec  Dig.  I  273.*] 

Ehrror  from  C!ity  Court  of  Bazley;  A.  B. 
Sellers,  Judge  pro  hac. 

Action    by    the    Swift    Fertilizer    Works* 
against  J.   H.   Carter  &  Cd.   and  another. 
Verdict    for   plaintiff,    and   the   defendants 
named  bring  error.    Reversed. 

Wade  H.  Watson  and  Jas.  R.  Thomas,  for 
plaintiffs  in  error.  Parker  ft  Hlghsmith  ana. 
Tye,  Peeples  ft  Jordan,  for  defendant  in  ei> 
ror. 


•For  other  caaes  see  uune  topic  and  lectlon  NTHIBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexo*^ 
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POWELL,  J.  The  Swift  Fertilizer  Works 
sued  Carter  &  Ck>.  as  principals  and  Joimsotn 
as  surety  on  a  promissory  note.  The  de- 
fendants pleaded  that  this  note  was  given 
under  the  following  circumstances:  The 
Swift  Fertilizer  Works  had  an  unsecured 
deht  against  an  old  firm  doing  business  un- 
der the  name  of  Garter  &  Co.,  but  composed 
of  different  persons  from  the  partnership 
here  sued;  that  the  new  firm  agreed  that 
they  would  give  this  note,  and  would  give  se- 
curity thereon,  if  the  Swift  Fertilizer  Works 
would  appoint  this  new  firm  its  agents  for 
certain  designated  territory,  and  would  sell 
to  them  during  the  season  of  1908  fertilizer 
at  certain  specified  prices;  and  that  in  vio- 
lation of  the  contract  it  had  revoked  the 
agency  and  refused  to  furnish  them  fer- 
tilizer at  the  price  named,  whereby  they  lost 
a  contemplated  profit  sufilcient  to  pay  off 
the  balance  that  remained  due  upon  the  note, 
after  deducting  certain  i>ayments  which  had 
been  made.  This  contract  as  to  the  appoint- 
ment of  the  new  firm  of  Carter  ft  Co.  as 
agents  was  in  writing,  and  executed  simul- 
taneously with  the  note;  but  it  provided  on 
its  face  that  it  should  not  become  binding 
until  it  had  been  approved  by  the  manager 
of  the  Atlanta  office,  it  being  signed  merely 
by  the  traveling  salesman  who  took  the  note 
sued  on.  It  appears  that  the  Swift  Fer- 
tilizer Works  did  notify  Carter  &  Co.  that 
they  would  not  perform  this  written  con- 
tract, which  had  been  signed  by  their  agent, 
and  therefore  declined  to  ship  the  fertilizer 
which  Garter  ft  Co.  ordered  out  There 
was  some  evidence  as  to  the  extent  of  the 
damage  which  resulted  by  reason  of  the 
plaintiffs  failure  to  fill  their  order.  The 
court  directed  a  verdict  In  favor  of  the 
plaintiff. 

It  is  undoubtedly  true  that  the  plaintiff 
did  not  become  bound  by  the  contract,  which 
its  agent  had  made,  until  its  managing  offi- 
cer confirmed  the  contract;  but  it  is  equally, 
true  that,  if  the  note  was  given  mer^y  as 
a  part  of  a  contract  of  which  the  agency 
agreement  constituted  another  part,  the 
plaintiff  cannot  hold  the  defendants  upon 
the  note  without  binding  itself  to  the  other 
contract  This  agency  agreement  on  its  face 
provided  that  it  should  not  become  binding 
imtil  it  was  confirmed,  but  that  when  it  was 
confirmed  it  should  be  in  force  as  of  the 
date  when  the  note  was  made.  There  are 
no  words  of  confirmance  in  the  record;  but 
actions  speak  louder  than  words,  and  are 
often  much  more  potent  when  they  break 
the  silence.  If  the  plaintiff  has  never  con- 
firmed this  contract,  then  it  has  no  right  to 
sue  upon  the  notes.  Under  the  circumstanc- 
es, any  attempt  to  collect  the  note  operated 
as  confirmation  just  as  effectually  as  any 
written  confirmation  could  have  operated. 
The  contract  as  submitted  to  the  plaintiff 
was  a  proposition  of  give  and  take.    Under 


the  provisional  agreement,  the  plaintiff  had 
the  right  to  accept  or  to  repudiate  the  propo- 
sition by  which  it  would  take  the  note  and 
give  the  agency  contract;  but  it  cannot  act 
upon  the  contract  for  the  purpose  of  taking 
from  the  defendants,  and  then  repudiate  It 
so  far  as  giving  to  the  defendants  is  con- 
cerned. This  proposition  is  elementary,  and 
needs  no  further  elaboration. 

There  is  a  suggestion  that  the  defendants' 
proof  of  the  damages  which  resulted  to  them 
in  consequence  of  the  j)laintiff's  breach  Is 
too  indefinite.  It  may  be  that  it  is  too  in- 
definite as  to  some  of  the  damages  claimed; 
but  it  is  certainly  definite  enough  as  to  a 
part  of  them,  and  the  court  by  the  direction 
of  the  verdict  ignored  this  entirely.  It  is 
proper  that  we  should  notice  another  ex- 
ception, which  relates  to  the  rejection  of 
testimony  of  the  defendants  that  they  had 
sold  this  fertilizer  at  a  profit  of  $2.50  a 
toUf  and  that  it  was  contemplated  at  the 
time  of  the  making  of  the  contract  that  they 
should  resell  it  at  this  amount  of  profit 
The  evidence  was  doubtless  excluded  on  the 
ground  that  this  would  be  an  attempt  to  add 
to  the  writing,  which  was  silent  on  this  sub- 
ject This  was  a  matter  with  which  the 
contract  did  not  attempt  to  deal  at  all,  and 
the  evidence  was  admissible.  It  did  not 
vary  the  contract,  and  it  tended  to  make  out 
one  of  the  elements  of  the  defendants'  case, 
namely,  that  the  damage  which  they  had 
suffered  through  the  loss  of  this  profit  was 
in  contemplation  of  the  parties  at  the  time 
the  contract  was  made. 

Judgment  reversed. 


(9  Qo.  App.  386) 
GRANITE   CITY    CRUSH    STONH    CO.    T. 

SOUTHERN  MARBLB  ft  GRANITB  CO. 
(Oourt  of  Appeals  of  Georgia.    June  7,  1911.) 

(8yUahu9  hp  the  Court.) 

Appeal  and  Ebbob  ({  1001*>— Review— Sur- 
FiciENOY  OF  Evidence. 

The  correspondence  between  the  parties  and 
what  was  done  thereunder  having  made  a  prima 
facie  case  of  liability  in  the  p!aintifl^*8  faTor, 
and  the  defendant  not  having  proved  any  fact 
sufficient  to  discharge  this  liability,  the  verdict 
for  the  defendant  is  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3d34 ;  Dee.  Dig.  fi  lOOl.*] 

Error  from  City  Court  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Action  by  the  Granite  City  Crush  Stone 
Company  against  the  Southern  Marble  ft 
Granite  Company.  Judgment  for  defendant, 
and  plaintiif  brings  error.    Reversed. 

Johnston  ft  Cone  and  L.  B.  Norton,  for 
plaintiff  in  error.  H.  B.  Strange,  for  defend- 
ant in  error. 

POWELL,  J.  The  Granite  City  Crush 
Stone  Company  brought  suit  against  the 
Southern  Marble  ft  Granite  Company  on  ac- 


•For  other  cases  se<  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Sarias  ft  Rap'r  Indazas 
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count  of  the  price  of  86  Btone  window  sills, 
of  the  value  of  fS  each.  There  is  but  little 
dispute  as  to  the  facts,  and  the  case  involves 
the  construction  of  a  course  of  correspond- 
ence and  of  certain  letters  which  took  place 
in  connection  therewith.  On  July  9,  1909, 
the  plaintiff  received  from  the  defendant  the 
following  letter:  'Tlease  ship  to  S.  A.  Rog- 
ers 36  window  sills  of  the  following  di- 
mensions and  finish:  8 — 6  long,  6x8''— 4  cut 
top  and  face  quoted  by  you  to  us  at  $3 
apiece.  Bill  these  to  him  at  $3.25  each,  and 
you  can  remit  us  $3  as  soon  as  he  pays  you. 
Mr.  Rogers,  we  are  pretty  sure,  is  all  right 
He  is  a  contractor  here,  and  does  quite  a 
large  business;  but  if  you  do  not  care  to 
ship  them  to  him  open,  you  can  ship  with 
B/L  attached.  We  do  not  care  to  assume 
the  responsibility  for  the  payment  of  this 
bill  for  the  amount  we  are  to  receive  as  a 
compensation.  If  you  decide  to  ship  with 
the  B/L  attached,  notify  Mr.  Rogers.  How- 
ever, you  can  proceed  with  the  order,  as  they 
want  the  sills  as  soon  as  they  can  get  them." 
To  which  the  plaintiff  replied:  "Your  favor 
of  7 — ^9 — 09  received  this  morning,  order- 
ing 86  window  sills  of  the  following  dimen- 
sions and  finish:  3 — 6  long  5"x8" — 4  cut  top 
and  face,  the  same  to  be  shipped  to  Mr.  Rog- 
ers at  $3.25  each,  25  cents  each  to  go  to  you, 
we  understand.  We  will  begin  work  on  them 
at  once,  and  when  finished  will  ship  to  Mr. 
Rogers  with  B/L  attached.  As  you  are  on 
the  ground  and  know  Mr.  Rogers,  and  don*t 
care  to  assume  the  responsibility,  we  had 
rather  not  take  the  risk.  Do  you  desire  us 
to  write  Mr.  Rogers  and  state  to  him  that 
we  are  cutting  the  sills  for  him  and  will 
ship  B/L  attached?  We  thank  you  very 
much  for  this  order,  and  will  appreciate  any 
work  you  place  with  us,  assuring  you  that 
we  are  ready  and  willing  to  allow  you  a  cer- 
tain per  cent,  on  ,all  work  placed  through 
you  with  us.'*  The  plaintiff  shipped  the  sills 
to  itself  as  consignee,  "order  notify"  S.  A. 
Rogers,  and  attached  the  bill  of  lading  to  a 
sight  draft,  and  sent  it  to  a  bank  in  the 
defendant's  city  for  collection.  It  turned  out 
that  Rogers  had  ordered  only  12  sills,  and 
on  the  29th  of  July  the  defendant  wrote  to 
the  plaintiff,  telling  of  the  mistake  that  had 
been  made  in  transmitting  the  order,  and 
asking  that  the  plaintiff  would  wire  the 
agent  of  the  railroad  company  to  let  Rogers 
pay  for  12  of  the  sills,  and  stating  that  the 
defendant  would  dispose  of  the  balance  for 
the  plaintiff.  What  action  was  taken  upon 
this  letter  does  not  appear.  On  the  27th  of 
August  the  defendant  again  wrote  the  plain- 
tiff as  follows:  "In  regards  to  the  sills  here 
for  Rogers,  will  state  this  to  you:  Rogers 
wants  to  pay  for  one  dozen  of  these,  includ- 
ing freight  and  demurrage.  We  can  possibly 
dispose  of  the  others  here  for  you  soon.  We 
will  do  this  without  any  compensation  from 
you,  and  will  see  that  Rogers  takes  up  the 
jdraft  for  one  dozen  and  pays  freight  and  de- 
murrage at  once,  if  this  suits  you.    As  we 


wrote  you  in  the  beginning  that  we  would 
not  assume  any  obligations  In  the  matter, 
we  do  not  feel  Uke  advancing  this  additional 
amount  If  this  will  suit  you,  notify  the 
bank  here  to  let  him  pay  for  (me  dozen  at 
the  price  sold,  and  yon  need  not  remit  us 
anything,  and  we  wUl  dispose  of  the  other 
for  you  at  the  same  price,  charging  you  no 
conmilssion  at  all."  To  which  the  plaintiff 
replied:  "Answering  your  favor  of  the  27th 
Inst,  beg  to  state  that  in  the  first  place  yoo 
have  not  treated  us  right  in  this  matter. 
At  this  time,  though,  we  have  not  got  the 
time  to  spare  in  forcing  payment  In  full  for 
the  stone  shipped  according  to  your  order. 
We  note  that  you  are  willing  to  pay  at  this 
time  for  12  of  the  sills,  and  pay  all  freight 
and  demurrage  on  the  full  amount,  and 
would  soon  dispose  of  the  balance  and  remit 
for  them  free  of  any  charges  to  ns.  We  are, 
under  the  circumstances,  willing  to  accede 
to  this  proposition,  with  the  full  understand- 
ing that  we  are  looking  to  you  for  the  pay- 
ment of  all  this  stone,  and  do  not  know  Rog- 
ers in  the  transaction,  only  as  the  man  yon 
directed  us  to  ship  the  stone  to.  This  will 
be  your  authority  to  the  bank  to  allow  pay* 
ment  for  12  of  the  sills,  $39,  and  you  pay 
all  freight  and  demurrage  charges  on  all 
the  stone,  and  you  to  take  the  other  sills  and 
dispose  of  them  soon  and  remit"  It  further 
appears  that  Rogers  acted  upon  the  direc- 
tion of  the  defendant  company,  and  took  and 
used  12  of  the  sills,  and  that  he  got  them 
without  the  consent  of  the  carrier;  that  the 
bill  of  lading  was  never  taken  up  from  the 
bank  and  surrendered  to  the  carrier ;  that  the 
carrier's  charges  were  unpaid,  and  the  re- 
maining 24  sills  of  stone  were  sold  for  charg- 
es and  bought  in  by  Rogers.  At  some  time 
during  these  transactions  (the  exact  date 
not  being  disclosed  by  the  evidence)  the 
plaintiff's  representative  called  upon  the  de- 
fendant's manager  and  asked  for  a  settle- 
ment The  defendant's  manager  gave  to  the 
plaintiff's  representative  Rogers'  check  for 
$39,  which  paid  for  12  of  the  stone  sills 
which  Rogers  had  used,  and  said  that  he  had 
been  trying  to  dispose  of  the  remainder,  and 
had  failed  to  do  so,  but  would  go  to  Savan- 
nah in  a  few  days  and  dispose  of  the  remain- 
der and  remit 

On  this  state  of  affairs  the  court  charged 
the  Jury  that  under  the  letter  first  quoted 
above  (the  initial  letter  of  the  correspond- 
ence) the  defendant  assumed  no  liability; 
and  in  this  we  think  that  the  court  was  cor- 
rect, at  least  so  far  as  reference  to  direct 
and  primary  liability  was  concerned.  In 
regard  to  the  letter  written  by  the  defendant 
to  the  plaintiff  on  August  27th,  and  the 
plaintiff's  reply  thereto,  the  court  charged 
the  Jury  the  sections  of  the  Code  which  pro- 
vide that  mutuality  of  assent  is  an  essen- 
tial of  a  contract,  and  that  where  a  proposal 
is  made  by  a  letter  and  the  proposal  contains 
alternative  propositions,  the  receiver  of  the 
letter  may  elect  as  to  which  he  will  accept 
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Following  the  quotation  of  these  sections,  the 
court  instructed  the  jury  as  follows:  *'Now, 
it  is  for  you  to  say  in  this  case  what  elec- 
tion was  made  by  defendant  in  this  case  as 
to  this  letter  here  of  August  8th  from  the 
Granite  City  Crush  Stone  Company.  If  they 
elected  in  this  case  to  pay  for  those  12  and 
turn  them  over  to  Mr.  Rogers  and  pay  the 
freight  and  demurrage  on  them,  and  they 
elected  also  to  pay  the  freight  and  demur- 
rage on  all  of  it  and  dispose  of  the  others, 
why,  they  would  be  bound  by  that  contract 
It  is  for  you  to  say  whether  or  not  they  un- 
dertook to  turn  over  these  12  and  hold  the 
other  there  liable,  and  pay  the  freight  and 
demurrage  on  the  other;  and  you  find  from 
the  evidence  whether  or  not  they  did  that." 
We  understand  this  Instruction  (as  to  which 
one  of  the  exceptions  in  the  record  relates) 
as  meaning  that  the  plalntiiTs  letter  in  re- 
ply to  the  defendant's  communication  of  Au- 
gust 27th  contained  an  alternative  proposi- 
tion, and  that  under  It  the  defendant  had 
the  right  either  to  pay  for  12  of  the  sills, 
together  with  the  demurrage  and  freight  on 
them,  without  being  further  bound,  or  to 
take  the  entire  shipment,  becoming  bound 
accordingly.  The  court  then  further  in- 
structed the  Jury  that  before  the  defendant 
would  be  bound  upon  the  contract,  further 
than  for  the  price  of  the  12  sills,  which  had 
already  be«i  paid  for,  it  would  have  to  ap- 
pear that  the  plaintiff  turned  over  the  bill  of 
lading  to  the  defendant,  since  the  title  to  the 
property  had  been  reserved  through  the  bill 
of  lading  with  the  draft  attached.  The  Jury 
thereupon  found  for  the  defendant,  as  it  was 
not  disclosed  from  the  evidence  what  had 
become  of  the  bill  of  lading. 

We  think  that  the  court  was  in  error  in 
construlDg  the  plaintiff's  letter  in  answer  to 
the  defendant's  communication  of  August 
27th  as  coDtaining  an  alternative  proposition. 
In  our  opinion  it  contained  but  one  proposi- 
tion, single  and  entire  in  its  nature.  Under 
that  letter,  when  the  defendant  took  12  of 
the  sills  and  delivered  them  to  Rogers,  it 
became  bound  to  take  all  of  the  stone  and  to 
pay  for  it  It  could  not  take  a  part  and  re- 
fuse to  take  a  part  It  is  true  that  the  bill 
of  ladiujK  was  retained  by  the  bank  as  agent 
for  the  plaintiff;  but  the  letter  itself  con- 
tained authority  to  the  bank  to  turn  over  the 
bill  of  lading  upon  payment  for  12  of  the 
sills,  and  as  the  evidence  does  not  show  what 
became  of  the  bill  of  lading,  and  as  there 
is  no  plea  that  the  plaintiff  or  the  bank,  as 
its  agent,  refused  to  turn  over  the  bill  of 
lading,  it  is  to  be  presumed  that  the  defend- 
ant merely  neglected  to  take  it  up  and  to 
present  It  to  the  railroad  company,  and 
thereby  allowed  such  of  the  sills  as  it  did  not 
move  to  be  sold  for  the  freight  It  is  appar- 
ent that  many  of  the  facts  relating  to  the 
transaction  are  undisclosed*  The  defendant's 
manager,  who  handled  the  transaction  at  his 


end  of  the  line,  was  not  produced  as  a  wit- 
ness, and  it  is  not  shown  exactly  or  In  what 
manner  he  got  possession  of  the  12  sills 
which  he  did  deliver;  but  it  is  sufficiently 
plain  that  he  acted  under  the  letter  to  the 
extent  of  taking  charge  of  at  least  12  of  the 
sills,  and  thereby  rendered  his  company  at 
least  primarily  bound  upon  the  contract  and 
as  no  act  on  the  plalntifTs  part  sufficient  to 
discharge  this  prima  facie  liability  is  shown 
or  pleaded,  the  verdict  in  the  defendant's  fa- 
vor was  unauthorized. 
Judgment  reversed. 


(»  Oa.  App.  369) 

TIPPINS  V.  DD  LOACH  et  aL    (No.  2,092.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(8vllabu9  hy  the  Court,) 

Justices  of  the  Peace  ({  202*)— Cebtiosahi 
—Approval  of  Bond. 

The  judgment  of  the  superior  court,  dis- 
missinir  the  certiorari  because  the  certiorari 
bond  old  not  show  on  its  face,  or  by  any  other 
written  evidence,  that  it  had  been  approved  by 
the  judicial  officer  before  whom  the  case  was 
tried  in  the  first  instance,  is  fully  controlled  by 
the  decision  of  the  Supreme  Court  in  Dykes  v. 
Twiggs  Countv,  115  Ga.  698.  42  S.  E.  36,  and 
the  decisions  therein  cited.  The  approval  of  the 
bond  by  the  clerk  of  the  court  is  not  such  an 
approval  as  the  law  requires.  Where  tiie  ap- 
plication for  the  writ  of  certiorari  is  not  ap- 
glied  for  in  forma  pauperis,  the  plaintiff  must 
le  with  his  petition  with  the  clerk  of  the  su- 
perior court  a  bond,  as  required  by  Civil  Code 
(1910),  §  6185,  approved  in  writing  by  the  ju- 
dicial officer  or  officers  whose  judgment  it  is 
sought  to  review;  otherwise,  the  clerk  has  no 
autnority  of  law  to  issue  the  writ  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  %  789 ;   Dec.  Dig.  {  202.*] 

Error  from  Superior  Court,  Tbttnall  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  between  B.  6.  Tippins,  adminis* 
trator,  and  Q.  W.  De  Loach  and  others. 
From  the  Judgment  before  a  justice,  Tippins 
brings  certiorari,  and  from  a  judgment  dis- 
missing the  certiorari,  he  brings  error.  Af- 
firmed. 

H.  H.  Elders,  for  plaintiff  in  error.  E. 
C.  (Collins,  for  defendants  in  error. 

HILL,  (},  J,    Judgment  affirmed. 


(9  Oa.  App.  346) 

CARTERr-PATTERSON  DETECTIVE 
AGENCY  V.  HARRIS.    (No.  2,952.) 

(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(Sylldbui  hv  the  Court.) 

Work  awd  Labob  (§  28*)—Evidewo»— Suf- 
ficiency. 

The  plaintiflT  proved  a  prima  fade  case  of 
liability  a^inst  the  defendant  on  the  account 
sued  on.  The  defendant  did  not  contradict  by 
his  evidence  the  fact  that  the  services  sued  for 
were  rendered,  but  set  up  a  failure  of  considera* 
tion,  which  he  failed  to  prove.    l%e  judgmen.^ 
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in  ftivor  of  the  defendant  was  without  evidence 
to  support  it 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  S  28.*] 

Error  from  City  Ck)urt  of  Franiilln;  F.  8. 
Lof  tin,  Judge. 

Action  by  the  Oarter-Patterson  Detective 
Agency  against  W.  B.  Harris.  Judgment  for 
defendant,  and  plaintUf  brings  error.  Re- 
versed. 

W.  O.  Hodnett,  for  plaintiff  in  error.  D. 
B.  Whitaker,  for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 


(9  Qa.  App.  448) 

MADDOX  V.  STATE.     (No.  3,392.) 
<Ck>urt  of  Appeals  of  Georgia.     June  7»  1911.) 

(Syllabu%  hy  the  Court,) 

1.  Criminal  Law  (§  776*)  —  Instbuotions — 

Good  Ghabacteb. 

Evidence  of  the  sood  character  of  the  ac- 
cused should  be  considered  by  the  jury,  in  con- 
nection with  all  the  other  pertinent  evidence 
tending  to  establish  his  guilt  or  innocence ;  and 
a  charge  to  this  effect  was  not  erroneous  be- 
cause it  failed  to  state  that  evidence  of  good 
character  alone  might  be  sufficient  to  generate 
in  the  minds  of  the  jury  a  reasonable  doubt. 
Fordham  v.  State,  125  Ga.  791,  54  S.  E.  694; 
Brazil  v.  State,  117  Ga.  32,  43  S.  E.  460. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  %%  183S-1845;  Dec  Dig.  f 
776.*] 

5.  Gbiminal   Law    (I   828*)— Instbuohons— 

Impeachment  of  Witnesses. 

In  the  absence  of  a  timely  written  request, 
it  is  not  error  (as  has  been  repeatedly  held  by 
this  court  and  the  Supreme  Court)  for  the  judge 
-to  fail  to  charge  the  law  as  to  impeachment  of 
witnesses.  Moore  v.  State,  7  Ga.  App.  77,  66 
S.  E.  377 ;  Strickland  v.  State,  4  Ga.  App.  445, 
'61  S.  E.  841. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2007 ;   Dec.  Dig.  {  82&*] 

3.  Review  on  Appeal. 

The  evidence  set  out  in  the  answer  of  the 
magistrate  to  the  writ  of  certiorari  is  sufficient 
to  support  the  verdict,  and  there  was  no  error 
in  the  judgment  overruling  the  certiorari. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Lore  Maddox  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  T.  Davidson,  for  plaintiff  in  error. 
Joe.  B.  Pottle,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


<9  Oa.  App.  869) 

FHLTON  ▼.  UNDERWOOD.    (No.  8,079.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(Bylldhus  hy  the  Court.) 

POSSESSOBT    WABBANT    ((   2*)— STOLEN    PBOP' 

EBTT 

Under  Civ.  0)de  1910,  f  5731,  the  owner  of 
personal  property  which  has  been  stolen  from 
his  possession  may  by  possessory  warrant  re- 


cover it  from  one  to  whom  the  thief  has  re- 
cently delivered  or  sold  it. 

WEid.  Note.— For  other  cases,   see  Possessory 
arrant,  Cent.  Dig.  §  2;   Dec  Dig.  {  2.*] 

Error  from  Superior  Conrt,  Macon  Qomul- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  between  A.  L.  Felton  and  J.  H. 
Underwood.  From  the  judgment,  Felton 
brings  error.    Affirmed. 

Jas.  K.  Du  Pree,  for  plaintiff  In  error. 
Jere  M.  Moore,  for  defendant  in  error. 

POWELL^  J.    Judgment  affirmed. 


(»  Ga.  App.  882) 

BAKER  V.  KENDRICK.    (No.  3,126.) 
(Court  of  Appeals  of  Georgia.    June  7>  1911.) 

(8yllahu9  hy  the  Cmtrt.) 

Justices  of  the  Peace  (|  209*)— (Tebtiobabi 

— Detebmination. 

Where  there  is  no  question  of  law  present- 
ed in  a  certiorari^  other  than  that  the  verdict 
rendered  1>^  the  jury  in  a  justice's  court  was 
without  evidence  to  support  it,  and  it  appears 
that  the  verdict  so  rendered  is  without  evidence 
to  support  it,  and  that  it  is  the  second  concur- 
rent nnding  in  the  plaintifTs  favor  under  a 
similar  state  of  facts,  it  is  not  error  for  the 
judge  of  the  superior  court,  on  the  hearing  of 
the  certiorari,  to  sustain  the  certiorari,  with 
direction  that,  if  the  evidence  be  substantially 
the  same  on  the  next  trial,  a  verdict  for  the  de- 
fendant shall  be  rendered.  Porterfield  r. 
Thompson,  4  Ga.  App.  524,  ei  S.  E.  1055; 
Civ.  Code  1910,  {  5201. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  f  209.*] 

Error  from  Superior  Clourt,  Tbllaferro 
Ck>unty;  D.  W.  Meadow,  Judge. 

Action  by  Arter  Baker  against  R.  T.  Ken- 
drick.  Judgment  for  plaintiff  In  the  jus- 
tice's court  was  reversed  on  certiorari,  and 
he  brings  error.    Affirmed. 

A.  G.  Goluke  and  J.  A.  Beazley,  for  plain- 
tiff In  error.  J.  W.  Hlzon,  for  defendant  in 
error. 

POWELL,  J.    Judgment  affirmed. 


(9  Oft.  App.  i22) 
BENTON  v.  STATE.     (No.  3,339.) 
(Ck)urt  of  Appeals  of  Georgia.     June  7,  1911.) 

(SyUahuM  hy  the  Court,) 

1.  Cbiminal   Law    (ft  784*)— InsxExronoini— 
^Circumstantial  Evidence. 

The  fact  of  guilt  in  this  case  does  not  de- 
pend entirely  upon  circumstantial  evidence,  and 
there  was  no  error  in  the  failure  of  the  trial 
judge  to  instruct  the  jury  as  to  the  probative 
value  of  circumstantial  evidence,  as  defined  in 
Penal  Code  1910,  §  1010.  Holt  v.  State,  7  Ga. 
App.  77.  66  S.  EL  279. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  1883>1888;  Dec  Dig.  | 
784.*] 

2.  Cbiminal  Law  (§  304*)— Judicla.l  NonoE 
—Intoxicating  Liquobb. 

Courts  judicially  know  that  whisky,  wheth- 
>  er  made  out  of  com  or  lye,  will  produce  intoz« 
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ication  when  drunk  to  excess.  In  this  case,  how- 
ever, the  evidence  shows  that  the  whisky  bought 
and  drunk  by  one  of  the  state's  witnesses  made 
him  drunk. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  716;    Dec.  Dig.  §  304.*] 

3.  Intoxicating  Liquors  (|  224*)—Illkgal 
Sale— Burden  of  Proof. 

The  objections  made  to  certain  portions  of 
the  charge  of  the  court  are  without  merit,  as 
the  evidence  showed  that  the  accused  received 
the  money  and  shortly  thereafter  delivered  the 
whisky  to  the  party  from  whom  the  money  was 
received,  and  this  was  sufficient  to  place  upon 
the  accused  the  onus  of  showing  when,  where, 
how,  and  from  whom  he  received  the  liquor, 
and  that  in  the  transaction  he  was  acting  as 
agent  for  the  purchaser,  and  was  in  no  wise  in- 
terested in  the  sale  thereof.  Shaw  v.  State,  3 
Ga.  App.  607,  60  S.  E.  326,  and  cases  there 
cited. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinf 
Liquors,  Cent  Dig.  §{  275-281;  Dec  Dig.  I 
224.*] 

4.  Verdict  StrppoRTBD  by  Bvidbncb. 

The  evidence  supports  the  verdict,  and  no 
error  of  law  appears. 

Error  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

W.  L,  Benton  was  convicted  of  selling  In- 
toxicating liquor,  and  brings  error.  Af- 
firmed. 

Mark  Tison  and  J.  J.  Forehand  &  Son,  for 
plaintiff  in  error.  J.  H.  Tipton,  Sol.,  for  the 
Stata 

HILL^  O.  J.    Judgment  affirmed* 


(9  Ga.  App.  807) 

WHITE  v.  STATE.    (No.  2,742.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(SyUahua  hy  the  Court,) 

Natubk  of  Offense. 

The  question  of  law  raised  by  the  present 
writ  of  error  having  been  decided  adversely  to 
the  plaintiff  in  error  by  the  Supreme  Court  in 
White  V.  State;  136  Ga.  — ,  71  S.  E.  135,  and 
the  evidence  bemg  sufficient  to  authorise  the  ver- 
dict, the  judgment  Is  affirmed. 

B3rror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

F.  M.  White  was  convicted  of  crime,  and 
brought  error.  Questions  certified  to  the 
Supreme  Court  71  S.  E.  135.  Judgment 
affirmed. 

Geo.  W.  Owens,  for  plaintiff  in  error. 
Walter  O.  Hartridge,  for  the  State. 

RUSSELL^  J.    Judgment  affirmed. 


(9  Oa.  App.  S71) 

JOB  V.  STATE.    (No.  8,096.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(8yllahu9  by  the  Court,) 

CiTT  COUBTS. 

The  ^case  is  entirely  controlled  by  the  de- 
cision of  the  Supreme  Court  in  answer  to  cer- 
tified questions. 


Error  from  City  Court  of  Dawson;  M.  C. 
Edwards,  Judge. 

Mandy  Joe  was  convicted  of  crime,  and 
brings  error.  Case  certified  to  the  Supreme 
Court,  and  questions  answered.  70  S.  E» 
1104.    Judgment  affirmed. 

H.  A.  Wilkinson  and  M.  J.  Yeomans,  for 
plaintiff  in  error.  W.  H.  Gurr,  SoU  for  the 
Stat& 

POWELL,  J,    Judgment  afilrme4 

(9  Oa.  App.  391) 
MAY  T.  CITY  OP  ATLANTA.    (No.  8,149.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(Syllahua  by  the  Court  J 

1.  Review  on  Appeal. 

The  evidence  authorizes  the  verdict 

2.  New  Trial  (8  143*)  — N*w    Trial— Iit« 

PEACHMENT    01'    V'EUDICT. 

"Jurors  cannot  impeach  their  verdict; 
much  less  will  it  be  set  aside,  on  the  affidavit 
of  the  party  for  whose  use  the  case  is  proceed- 
ing that  some  of  the  jurors  told  him  that  it  was 
caused  by  mistake/'  or  that  one  or  more  of  the 
jurors  were  guilty  of  misconduct  during  the 
urogress  of  the  trial.     Smith  v.  Banks,  65  Ga. 

[Ed.  Note.—For  other  cases,  see  New  Trial, 
Cent  Dig.  §  301;   Dec.  Dig.  §  143.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  George  S.  May  against  the  City 
of  Atlanta.  Judgment  for  defendant,  and 
plaintlfiP  brings  error.    Affirmed. 

M.  A.  Hale,  C.  W.  Smith,  and  Roeser  ft 
Brandon,  for  plaintiff  In  error.  Jas.  L.  May- 
son  and  W.  D.  Ellis,  Jr.,  for  defendant  in 
error. 

POWELL,  J.    Judgment  afOrmed. 


(9  Oa.  App.  363> 

BOSTWICK  v.  MASSED  ft  FEI/TON 
LUMBER  CO.  (No.  3,028.) 

(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(SyUcbue  by  the  Court.) 

1.  Appeal  and  Erbob  (§  1062*)  —  Habmlxs» 
Ebbor— Submission  of  Law  Question. 

Although  it  is  the  duty  of  the  trial  judge 
to  construe  a  written  contract,  still  if,  instead 
of  doing  so,  be  submits  the  contract  to  the  jury 
for  construction,  the  judgment  will  not  be  re- 
versed therefor,  where  it  appears  that  the  protK 
er  construction  would  have  been  adverse  to  the 
contention  of  the  complaining  party.  Cement 
Co.  V.  Moss  Mfg.  Co.,  1  Ga.  App.  232,  57  S.  E. 
914. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4216 ;    Dec.  Dig.  |  1062.*J 

2.  Appeal  and  E3bbob  ({  1029*)  —  Habmless- 
Ebbob. 

In  this  case,  upon  a  proper  construction  of 
the  contract,  a  verdict  in  favor  of  the  plaintifiT 
was  demanded  *  and  in  this  view  the  alleged  er« 
rors  in  the  rulings  of  the  court  are  harmless,. 


'ForotlMr 
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even  if  the  rulings  complained  of  were  in  any 
wise  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4035,  4036;  Dec  Dig.  | 
1029.*] 

Error  from  City  €k>iirt,  C&lhoim  County; 
H.  M.  Calhoun,  Judge. 

Action  by  the  Massee  Ai  Felton  Dumber 
Company  againBt  W.  E.  Bostwic^  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AfBrmed. 

L.  M.  Rambo,  for  plaintiff  In  error.  Lane 
ft  Park  and  Hawes  it  Pottle,  for  defendant 
in  error. 

POWELI^  J.    Judgment  affirmed. 


(9  Ga.  App.  866) 

WOOD  Y.  STATE.     (No.  8,000.) 
(Gourt  of  Appeals  of  Georgia.     June  7,  1911.) 

(SvUtOm*  hy  the  Court.) 

CBDOKAI.  LiLW  (I  782*)— iNSTBUCnONS— Posi- 
TITS  AND  NBOATIVE  TESTIMONT— WEIQHT. 

An  instruction  to  the  effect  that  "positiye 
testimony  outweighs  negative  teetimoDy,  the  wit- 
nesses being  equally  credible/'  sufficiently  quali- 
fies a  charge  upon  the  subject  of  positive  and 
negative  testimony  in  which  the  jury  are  told 
that  "the  existence  of  a  fact  testified  to  by  one 
positive  witness  is  rather  to  be  believed  than  that 
such  fact  did  not  exist  because  many  witnesses 
who  had  the  same  opportunity  of  obeervation 
swore  that  thev  did  not  see  or  know  of  its  hav- 
ing transpired/'  If  the  witnesses  are  of  equal 
'Credibility  and  have  a  like  opportunity  of  obser- 
vation, positive  testimony  should  outweigh  that 
which  is  merely  negative;  and  it  is  not  error 
so  to  instruct  the  jury  in  a  case  where  some  of 
the  testimony  is  plainly  merely  negative  in  its 
■character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  782.*] 

Error  from  City  Court  of  Dublin;  E.  J. 
Hawkins,  Judge. 

Earl  Wood  was  convicted  of  crime,  and 
brings  error.    Afilrmed. 

J.  S.  Adams,  for  plaintifF  in  error.  W.  C. 
Davis  and  Geo.  B.  Davis,  Sols.,  for  the 
State. 

RUSSELL,  J.  The  writ  of  error  com- 
plains of  the  overruling  of  a  motion  for  new 
trial  In  which  the  only  ground  which  could 
be  strongly  insisted  upon  here  is  that  the 
Judge  erred  in  charging  the  Jury  in  the  lan- 
guage of  section  1011  of  the  Penal  Code 
(1910),  with  the  single  explanation  that  '*pos- 
Itive  testimony  outweighs  negative  testimo- 
ny, the  witnesses  being  equally  credible." 
While  it  is  true,  as  was  held  in  the  case  of 
Peak  y.  State,  5  Oa.  App.  66,  62  S.  E.  665, 
that  It  is  error  to  instruct  the  Jury  upon  the 
subject  of  positive  and  negative  testimony 
except  in  a  very  dear  case,  and  that  then 
they  should  never  be  instructed  upon  this 
subject,  except  when  they  are  told  in  effect 
that  the  testimony  of  one  credible  witness 
swearing  negatively  may  outweigh  the  testi- 
mony of  a  witness  who  testifies  positively,  and 


yet  who  is  unworthy  of  beli^,  still  we  think 
the  instruction  of  the  Judge  in  the  present 
instance  covered  the  only  substantial  prind* 
pie  enunciated  In  the  Peak  Case.  The  cred- 
ibility of  the  witnesses  is  exclusively  for  the 
Jury.  Ordinarily  the  conflict  arises  over  the 
credibility  of  the  witnesses.  If  the  witnesses 
are  equally  credible,  certainly  every  rule 
of  law  and  logic  would  require  that  the  wit- 
ness who  knew  and  asserted  his  knowledge 
of  the  facts  should  be  believed  in  preference 
to  a  witness  who  did  not  know  and  confessed 
his  ignorance  of  the  truth  of  an  alleged  oc- 
currence. 

We  are  aware  that  there  are  other  things 
besides  the  personal  credibility  of  the  wit- 
nesses which  may  affect  the  equation,  and 
yet,  in  the  broad  sense,  all.  of  these  circum- 
stances are  included  in  the  general  expres- 
sion "the  credibility  of  the  witness."  This 
includes  any  kind  of  corroboration  arising 
from  other  testimony,  as  well  as  circum- 
stances of  any  nature  in  the  case  which 
might  tend  to  make  the  testimony  of  one 
witness  more  credible  than  that  of  another ; 
for  if,  after  every  circumstance,  of  whatever 
nature  it  may  be,  has  been  scanned  and  dis- 
sected, the  Jury  come  to  the  conclusion  that 
the  witnesses  are  of  equal  credibility,  then 
common  sense  would  require  that  they 
should  give  preference  to  the  positive  testi- 
mony of  a  credible  witness,  rather  than  to 
the  negative  testimony  of  a  witness  not  nDu>re 
credible  than  the  first. 

Judgment  afitomed. 

(9  Oa.  App.  442) 

WRIGHT  y.  STATE.    (No.  8^87.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

{Byllahu9  5y  the  Court.) 

Chattel  Mortoaobs  (§  230*)--Sal«  by  Most- 
QAQOB— Elements  of  Offense. 

In  order  for  a  mortgagor's  sale  of  mort- 
gaged property  to  be  an  ofiFense,  under  section 
720  df  the  Penal  Code  of  1910,  three  essential 


facts  must  appear:   (1)  That  the  sale  was  made 

)ithemortei_ 
it  was  inade  with  intent  to  defraud  the  mort* 


without  the  consent  or  the  morteagee ;   (2)  that 


I 


agee ;  and  (3)  that  loss  was  thereby  sustained 
jy  the  holder  of  the  mortgage.  Reece  v.  State, 
5  Oa«  App.  663.  63  S.  E.  670,  and  cases  there 
cited.  The  evidence  in  this  case  is  not  clear 
as  to  the  first  essential  stated ;  but  it  is  shown 
that,  even  if  the  sale  of  the  property  was  made, 
it  was  made  without  a^y  intent  to  defraud  ths 
mortgagee,  and  that  the  mortgagee  in  fact  sus- 
tained no  loss  thereby.  Denney  v.  State,  2  Cku 
App.  146,  58  S.  E.  318. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  fi  489-493 ;  <Dec  Dig.  {  230.*] 

Error  from  City  Court  of  Jefferson ;  W.  W. 
Stark,  Judge. 

P.  W.  Weight  was  convicted  of  crime^  and 
brings  error.     Reversed. 

John  B.  Gamble  and  P.  Cooley,  for  plain- 
tiff in  error.  W.  H.  Quarterman,  Sol.,  for 
the  State.  i 

HILL,  C.  J.    Judgment  reversed. 


•^Fer  other 
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(I  Om.  Api>.  400) 

CRAPPS  T.  SMITH.     (No.  8;229.) 
(Goort  of  Appeals  of  Georgia.    June  7,  1911.) 

(SpUabui  hy  the  Court.) 

1.  Habeas  Conpua  (f  99*)— GugroDT  or  Mi- 
hob  Chiu>. 

While  ordinarily  It  Is  the  rale  that  In 
habeas  corpus  cases  brought  to  determine  the 
CQBtody  of  a  child  the  personal  fitness  of  the 
respective  contestants  is  a  material  element, 
still  under  the  particular  circumstances  of  this 
case  there  was  no  error  in  the  court's  confining 
the  issue  to  the  question  of  the  child's  age. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84;   Dec.  Dig.  §  99.*] 

2.  Mabbiaos(§  5*)— Habeas  Cobfus  (|  99*)— 
Validitt— Femaui  Undee  14  Yeabs. 

A  female  under  the  age  of  14  cannot  con- 
tract matrimony;  and  where  a  child  under  that 
age  has  run  away  from  her  father  and  gone 
through  the  form  of  a  marriage  ceremony,  and 
her  father  sues  out  habeas  corpus  to  recover  the 
child  from  the  man  she  has  attempted  to  marry, 
it  is  no  sufficient  answer  on  the  latter*s  part 
that  the  girl's  father  had  treated  her  cruelly. 

[Ed.  Note.— For  other  cases,  see  Marriage* 
Cent  Dig. J  24;  Dec  Dig.  f  5  ;*  Habeas  Coi^ 
pus,  Dec.  lAg.  I  99.*] 

Error  from  City  Court  of  Baxley ;  W.  C 
Lankford,  Judge. 

Habeas  corpus  by  Dennis  Smith  against 
Marvin  Crapps.  Judgment  for  petitioner, 
and  defendant  brings  error.     Affirmed. 

v.  B.  Padgett,  for  plaintlfr  in  error.  Par- 
ker A  Highsmith,  for  defendant  in  error. 

POWELL,  J.  The  contest  is  over  the  cus- 
tody of  a  glrL  She  had  run  away  and  gone 
through  the  form  of  a  marriage  with  a 
young  man,  when  her  father  brought  habeas 
corpus  against  the  young  man,  alleging  that 
the  girl  was  only  18  years  of  age,  and  that 
the  attempted  marriage  was  void.  The  re- 
spondent set  up  that  the  girl  was  more  than 
14  years  old,  and  that  the  marriage  was  le- 
gal. He  further  set  up  that  the  girl's  father 
has  mistreated  her,  but  this  portion  of  the 
answer  was  stricfcoi,  and  the  Issue  was  con- 
fined by  the  court  to  the  sole  question  as  to 
whether  the  girl  was  as  much  as  14  years 
old;  and  this  ruling  of  the  comrt  is  made 
the  basis  for  the  chief  exception  contained  in 
the  record. 

[2]  The  eyidence  as  to  the  girl's  age  was 
▼ery  conflicting,  but  the  judge  settled  this 
conflict  by  flnding  that  she  was  not  14  years 
old,  and  thereupon  awarded  her  to  the  cus- 
tody of  the  father.  A  female  under  the  age 
of  14  cannot  contract  marriage.  Civil  Code 
1910,  f  293X  Any  attempt  on  her  part  to  do 
so  is  wholly  Toid.  Smith  v.  Smith,  84  Oa. 
440,  lis.  E.496^  8L.B.  A.  802.  Forthecon- 
tracting  parties  to  live  together  would  be 
fornication,  and  would  be  punishable  as  such. 
The  flnding  of  the  trial  Judge  that  the  girl 
Is  less  than  14  years  old  must  be  accepted  as 
the  truth  of  the  case;  and,  this  being  so,  it 
was  undoubtedly  proper  for  the  court  to  re- 
fuse to  award  her  to  the  custody  of  tlie 


young  maiL  The  young  couple  seem  to  be 
very  much  in  love^  the  intentions  of  both 
seem  to  be  entirely  honorable,  and  the  proper 
thing  for  them  to  do  is  to  wait  until  next 
winter,  when  she  will  unquestionablj  be  14, 
and  then  go  back  together,  and,  as  it  Is  cus- 
tomary to  phrase  it,  "live  together  happy 
oyer  afterward."  This  will  ratify  the  for- 
mer attempt  at  matrimony  and  render  it  a 
legal  marriage.  Murchison  y.  Green,  128  Ga. 
839,  57  &  E.  700,  11  L.  B.  A.  (N.  8.)  702; 
Smith  y.  Smith,  supra. 

[1]  As  to  the  exception  to  the  court's  re- 
fusal to  let  the  respondent  show  that  the 
girl's  father  had  mistreated  her:  It  is  true 
that  ordinarily,  when  habeas  corpus  is 
brought  to  determine  the  custody  of  a  chUd, 
the  court  has  a  broad  discretion,  and  may 
award  it  eyen  to  a  stranger ;  the  best  inter- 
est of  the  child  being  the  paramount  consid- 
eration. Hence  it  is  usually  material  and 
proper  for  one  of  the  parties  to  show  that 
the  other  is  unflt  for  the  custody;  but  we 
seriously  doubt  that  either  of  the  contes- 
tants can  except  to  the  court's  refusal  to 
give  the  child  to  an  outsider.  The  present 
case  is  exceptional.  If  the  girl  was  under 
14,  the  court  certainly  could  not  award  her 
to  the  custody  of  the  respondent  That 
would  have  been  a  gross  abuse  of  discretion. 
To  restore  her  to  parental  control  would  not 
prevent  investigation  into  the  father's  fitness 
in  any  other  proceeding  brought  for  the  de- 
termination of  that  question.  Therefore  we 
think  that  in  the  present  case  the  court  did 
not  err  in  confining  the  issue  to  the  question 
of  the  girl's  age. 

Judgment  affirmed. 


9  Oa.  App.  307) 
ELROD  v.  B.  M.  ft  L.  F.  GRANT. 

B.  M.  ft  L.  F.  GRANT  v.  ELROD. 
(Sob.  2,812,  2.813.) 

(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(Syllahu9  by  the  Court.) 
Afpbjll  and  Ebbob  (f  649*)— Bxxj.  or  Bxokp- 

TIONS  *-  PBKSBNTATION     01*    BZOKPnONS  — 

Judgment. 

Though  the  omlBsion  is  apparently  due  to 
an  oversight,  the  main  bill  of  exceptions  does 
not  contam  any  distinct  or  express  exception 
to  the  judgment  rendered  by  the  lower  court,  or 
assignment  of  error  thereon.  This  conrt  is  with- 
out jurisdiction  to  consider  the  writ  of  error, 
and  the  main  bill  of  exceptions  mnst  be  dis- 
missed. This  disposition  of  the  main  bill  of  ex- 
ceptions renders  the  determination  of  the  cross- 
bill unnecessary,  and  it  is  therefore  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  2441-2461;  Dec.  Dig.  | 
649.*j 

Error  from  City  Court  oC  Atlanta ;  B.  M. 
Raid,  Judge. 

Action  between  W.  CL  Elrod  and  B.  M.  ft 
L.  r.  Grant  From  a  judgment  of  nonsuit* 
Elrod  brings  error,  and  the  Grants  assign 
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cross-till.    Main  bill  of  exceptions  and  cross- 
bill dismissed. 

C.  W.  Smith  and  M.  A.  Hale,  for  plain- 
tiff in  error.  Candler,  Thomson  &  Hirsch 
and  Ogbum,  Dorsey  k  Shelton,  for  defend- 
ants in  error. 

RUSSELL,  J.  In  the  main  bill  of  excep- 
tions filed  in  this  case  the  full  history  of 
the  litigation  between  the  plaintiff  in  error 
and  the  defendants  in  error  is  incorporated 
in  the  bill  of  exceptions,  which  contains  a 
copy  of  the  original  petition  and  a  copy  of 
the  answer  of  the  defendant,  as  well  as  a 
brief  of  the  evidence  submitted.  It  is  relat- 
ed in  the  bill  of  exceptions  that  at  the  con- 
clusion of  the  plaintiffs  testimony  the  pre- 
siding judge  granted  a  nonsuit  in  the  fol^ 
lowing  order: 

"Upon  the  conclusion  of  the  evidence  of 
the  plaintiff  and  a  motion  to  grant  a  nonsuit 
by  the  defendants,  said  motion  is  granted 
and  case  withdrawn  from  Jury,  with  cost 
against  plaintiff.  This  May  31,  1910. 
"H.  M.  Reid, 

"Judge  City  Court  of  Atlanta." 

Immediately  following  this  the  bill  of  ex- 
ceptions proceeds  as  follows: 

**0)  The  testimony  made  out  a  case  that 
should  have  been  submitted  to  the  Jury  as 
to  the  liability  of  the  landlords,  they  being 
in  possession  of  the  second  floor. 

"(2)  The  testimony  showed  negligence  on 
part  of  the  landlords,  because  of  leaving 
the  doors  and  windows  open,  and  because 
of  defective  plumbing. 

"(3)  Plaintiff  in  error  had  no  control  of 
the  second  floor  or  the  cut-off  thereon.  These 
Issues  of  fact  should  have  been  submitted  to 
the  Jury. 

**(4)  And  now  comes  the  defendant,  W.  G. 
Elrod,  within  80  days  from  the  date  of  the 
order  granting  a  nonsuit,  and  presents  this 
his  bill  of  exceptions,  and  prays  that  the 
same  may  be  signed  and  certifled,  in  order 
that  the  errors  complained  of  may  be  con- 
sidered and  corrected.*' 

There  is  nowhere  any  exception  to  the 
Judgment  rendered.  It  is  not  stated  that  the 
court  erred  in  entering  a  Judgment  of  non- 
suit. Three  of  the  paragraphs  which  we 
have  quoted  above  could  perhaps  be  properly 
treated  as  assignments  of  error,  and  it  is 
to  be  inferred,  by  supplying  a  very  material 
ellipsis,  that  the  plaintiff  in  error  Intends  to 
except  to  the  Judgment  as  a  whole  as  an 
error :  but  it  is  manifest  that  there  is  no  ex- 
pressed or  distinct  exception  to  the  Judg- 
ment flnally  rendered,  considered  as  an  en- 
tity and  as  the  conclusion  of  the  whole  mat- 
ter. In  any  case  there  may  be  some  reasons 
which  would  have  required  a  Judgment  dif- 
ferent from  that  which  was  rendered,  and 
yet  thi9  may  be  completely  overmastered  and 
obliterated  by  some  controlling  fact  or  prin- 
ciple of  law  which  required  the  result  which 


was  reached.  Whether  the  Judgment  of 
which  it  is  sought  to  complain  is  one  neces- 
sarily dependent  upon  some  antecedent  rul- 
ing which  controlled  It,  or  upon  the  grant 
or  refusal  to  grant  a  motion,  for  new  trial, 
or  concerns  a  ruling  of  the  court  which  it- 
self flnally  disposes  of  the  case  without  sub- 
mission to  a  Jury,  it  must  in  every  case  be 
alleged  that  the  plaintiff  in  error  excepts  to 
the  Judgment;  that  is,  complains  of  it  Aft- 
er taking  exception  to  the  Judgment  gen- 
erally, the  plaintiff  in  error  is  then  required 
plainly  and  specifically  to  set  forth,  or  point 
out,  the  errors  alleged  to  have  been  com- 
mitted. Where  it  is  sought  to  assign  error 
upon  a  final  Judgment,  it  is  ruled  by  the  Su- 
preme Court  In  Lyndon  v.  Georgia  Railway 
&  Electric  Company,  12^  6a.  353-357,  58  S. 
E.  1047,  1049,  exception  must  be  taken  to 
the  Judgment  finally  rendered,  as  well  as 
the  specific  reasons  why  It  is  erroneous  be 
stated.  "If  error  inherent  in  the  Judgment 
itself  is  complained  of,  not  only  should  it 
be  excepted  to,  but  the  assignment  should 
specify  the  error." 

In  the  present  case  the  statements  of  the 
plaintiff  in  error  as  to  why  the  case  should 
have  been  submitted  to  the  Jury  would  per- 
haps have  been  good  as  assignments  of  er- 
ror, if  they  had  been  related  to  some  excep- 
tion; but  (apparently  due  to  an  oversight) 
the  Judgment  itself  is  not  excepted  to.  Un- 
der the  provisions  of  section  6140  of  the 
Civil  Code  of  1910,  as  construed  by  the  rul- 
ing of  the  Lyndon  Case,  supra,  It  is  not 
only  required  that  the  plaintiff  in  error  shall 
plainly  and  specifically  set  forth  the  errors 
alleged  to  have  been  committed,  but  he  must 
primarily  assert  that  the  Judgment  rendered 
was  error  injurious  to  his  cause.  He  must 
except  to  it  Certain  specific  assignments 
of  error  might  be  valid;  but  if  there  is  no 
exception  to  the  Judgment  it  would  have  to 
be  assumed  that  there  were  suflacient  rea- 
sons authorizing  the  grant  of  the  Judgment 
rendered  which  prevented  the  plaintiff  in  er- 
ror from  being  able  to  show  the  court  that 
the  errors  of  which  he  complained  really  In- 
jured him,  or  that  he  was  in  fact  dissatisfied 
with  the  final  Judgment  To  authorize  a  re* 
versal  of  the  Judgment  of  a  lower  court  not 
only  error,  but  injury,  must  be  shown. 
Without  regard  to  our  personal  views,  we 
are  of  the  opinion  that  the  ruling  in  the 
Lyndon  Case,  supra,  which  requires  a  gen- 
eral exception  to  the  Judgment  rendered,  as 
well  as  specific  assignments  of  error  there- 
under, leaves  us  no  option  except  to  sus- 
tain the  motion  to  dismiss  the  present  writ 
of  error. 

The  disposition  given  to  the  main  bill  of 
exceptions  renders  the  consideration  of  the 
cross-bill  unnecessary;  and  it  is  also  dis* 
missed. 

Main  bill  of  exertions  and  croes-blll  dis- 
missed. 
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MIIiLEDGBVILLB  COTTON  CX).  t.  GABY. 

(No.  3,150.) 

<Coart  of  Appeals  of  Gkorgia.    June  7»  1911.) 

(8yUabu9  hp  the  Court,) 

SAI.B8  (i  418*)— Bbbach  of  CoNTBACis— Dam- 
ages. 

The  courts  will  not  construe  a  contract,  so 
as  to  allow  one  of  the  parties  to  take  advantage 
of  his  own  wrongful  breach  thereof,  unless  it  be 
plain  and  manifest  that  such  was  the  intention 
•of  the  parties. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  1174-1201 ;   Dec  Dig.  |  418.*] 

Error  from  City  Court  of  Sparta;  B.  W. 
Moore,  Judge. 

Action  by  the  MilledgeTllle  Cotton  Com- 
pany against  C.  S.  Gary.  From  the  judgment, 
plaintiff  brings  error.    ReversecL 

Burwell  &  Fleming  and  Hines  &  Vinson, 
for  plaintiff  in  error.  B.  L.  Merritt,  for  de- 
fendant in  error. 

POWELL,  J.  On  August  31,  1909,  Gary 
made  a  binding  contract  with  the  Milledge- 
▼llle  Cotton  Company  to  deliver  50  bales  of 
cotton  between  October  1  and  November  15, 
1909,  at  the  price  of  12  cents  per  pound. 
One  clause  of  the  contract  provided  that,  if 
Gary  should  "dispose  of  any  part  of  his  crop 
before  the  contract  is  filled,  then  the  entire 
number  of  bales  due  under  this  contract 
shall  become  due."  Gary  wholly  failed  to 
deliver  the  cotton.  The  difference  between 
the  contract  price  and  the  market  price  on 
November  15th  was  2^  cents  per  pound  In 
the  buyer's  favor.  Gary  made  no  denial  of 
the  contract,  but  set  up,  in  defense  to  the 
suit  brought  to  recover  this  difference,  that 
on  September  16,  1909,  he  sold  a  part  of  his 
crop,  and  that  on  that  date  the  difference  be- 
tween the  contract  price  and  the  market 
price  was  only  one-half  cent  per  pound  in 
the  buyer's  favor,  and  that  as,  under  the 
terms  of  the  contract,  if  he  disposed  of  anjr 
of  the  cotton  before  carrying  out  the  con- 
tract, the  entire  amount  should  become  de- 
liverable at  once,  the  damages  for  the  breach 
should  be  assessed  on  the  basis  of  this  one- 
half  cent  per  pound,  Instead  of  upon  the 
basis  of  2^  cents  per  pound,  which  came 
about  by  reason  of  the  fact  that  the  market 
price  continued  to  rise.  The  evidence  was 
practically  undisputed,  and  the  court  charg- 
ed the  Jury  that,  if  they  found  that  Gary 
sold  a  part  of  his  crop  on  the  16th  of  Sep- 
tember, they  should  assess  the  damages  on 
the  basis  of  the  market  price  as  of  that 
date.  It  was  proved  without  contradiction 
tb&t  this  sale  had  taken  place,  and  It  was 
not  shown  that  the  MllledgevlUe  Cotton  Com- 
pany had  any  knowledge  of  it;  but,  on  the 
contrary,  It  was  shown  that  during  the  life 
of  the  contract  the  company  continued  to  de- 
mand the  cotton.  The  Jury  assessed  the 
damage  In  favor  of  the  plaintiff  at  the  rate 


of  one-half  cent  per  pound,  and  the  plaintiff 
excepts. 

We  think  that  the  court  erred  In  allowing 
the  defendant  to  take  advantage  of  his  own 
wrongful  breach  of  the  contract  Under 
what  we  conceive  to  be  a  proper  construc- 
tion of  the  cfontract,  the  provision  which  re- 
lated to  Gary's  disposing  of  any  part  of  his 
crop  before  he  fulfilled  the  contract  gave  to 
the  plaintiff,  and  not  to  the  defendant,  the 
right  to  insist  upon  immediate  delivery  of  all 
the  cotton,  as  soon  as  that  act  took  place. 
The  plaintiff  had  the  right  to  waive  the  de- 
fendant's breach  in  this  respect,,  and,  accord- 
ing to  the  evidence,  did  so  by  continuing  to 
demand  the  fulfillment  of  the  contract.  It 
may  be  that  if  the  defendant  had  renounced 
the  contract,  and  had  given  the  plaintiff  no- 
tice of  his  renunciation,  an  anticipatory 
breach  would  have  occurred,  of  such  a  na- 
ture as  to  make  the  day  of  the  renunciation 
the  day  on  which  the  damages  should  be 
measured;  but  In  this  case  no  notice  to  the 
plaintiff  was  shown.  On  the  general  ques- 
tion involved,  the  case  of  Finlay  v.  Ludden 
St  Bates,  105  Ga.  264,  31  S.  E.  180,  is  strong- 
ly in  point  As  the  Supreme  Court  there 
said:  "The  law  will  not  construe  a  con- 
tract so  as  to  give  the  debtor  the  right  to 
destroy  it  by  a  simple  refusal  to  comply 
with  it,  unless  the  terms  of  the  contract  are 
so  clear  and  unambiguous  as  to  make  ir- 
resistible the  conclusion  that  no  other  result 
could  possibly  be  reached,  and  that  such  was 
the  intention  of  the  parties.  Civil  Code,  % 
3675,  par.  4  (Civil  Code  1910,  |  4268).  Nor 
will  a  contract  be  so  construed  as  to  author- 
ize one  of  the  parties  to  take  advantage  of 
his  own  wrong,  unless  it  be  plain  and  mani- 
fest that  such  was  the  intention  of  the  par- 
ties." The  evidence  demanded  a  verdict  in 
the  plaintiff's  favor  for  the  full  amount  sued 
for. 

Judgment  reversed. 

(9  Ga.  App.  389) 
GBLDEBS  T.  KEINNEDY  et  aL  (No.  8,139.) 
(Court  of  Appeals  of  Georgia.     June  7»  1911.) 

(8ffUahu9  hy  the  Court.) 

Bills  and  Notes  (§  634*)— Attobnkt'b  Fees 
—Notice— Sufficiency  . 

The  legal  title  to  a  promissory  note  was  in 
one  person,  but  the  equitable  title  was  in  anoth- 
er, who  in  fact  physically  hdd  it.  The  maker 
of  the  note  was  aware  of  the  relationship  exist- 
ing l>etween  the  person  to  whom  the  note  was 
Payable  on  its  face  and  the  person  who  held  it. 
'he  note  called  for  attorney's  fees.  The  person 
who  thus  held  it  gave  statutory  notice  m  the 
usual  form  that  suit  would  be  brought  on  the 
note  and  that  attorney's  fees  would  be  claimed 
if  the  debt  were  not  paid  before  the  return  day 
of  the  court.  The  suit  was  instituted  in  the 
name  of  him  who  held  the  equitable  title  only; 
but,  pursuant  to  a  ruling  of  the  court  invoked 
by  a  demurrer  of  the  defendant,  the  plaintiff 
amended  the  action,  so  that  it  should  proceed  in 
the  name  of  the  holder  of  the  legal  title  for  the 
use  and  benefit  of  him  (the  holder  of  the  equita- 
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ble  title,  the  retl  prosecator  of  the  action). 
Held,  th«t  the  notice  as  to  attorney's  fees  was 
adequate  to  charge  the  defendant  with  liability 
therefor,  notwithstanding  the  amendment. 

[Bd.  Note.— For  other  caaes,  see  Bills  and 
Notes,  Dec.  Dig.  §  534.*] 

Error  from  City  Court  ct  Fitzgerald;  JSL 
Wall,  Judge. 

Action  by  L.  Kennedy  and  others,  execu- 
tors, for  use,  against  Isador  Gelders.  Judg- 
ment for  plaintiffs*  and  defendant  brings  er- 
ror.   Affirmed. 

Jos.  B.  Wall,  for  plaintiff  in  error.  Lb 
Kennedy  and  O.  H.  E^kins»  for  defendants 
in  error. 

POWELL^  J.  Gelders  bad  executed  a  note 
payable  'to  the  order  of  E.  W.  Ryman,  ex- 
ecutor of  O.  L.  Blystone's  estate."  Ryman 
died,  and  L.  Kennedy  succeeded  to  the  ex- 
ecutorship on  the  estate  of  Blystone,  and 
brought  suit  upon  the  note.  The  case  came 
to  this  court,  and  it  is  reported  sub  nom. 
Kennedy  v.  Gelders,  7  Ga.  App.  241,  66  S. 
B.  620.  It  was  held  In  that  case  that  the 
note  was  apparently  payable  to  Ryman  in- 
dividually, and  that  the  executor  on  his  es- 
tate, and  not  his  successor  in  the  office  of 
executor  of  the  estate  of  Blystone,  was  the 
proper  plaintiff,  but  that,  since  it  was  alleg- 
ed that  the  consideration  of  the  note  was 
money  belonging  to  the  estate  of  Blystone 
and  loaned  to  the  defendant  by  Ryman  as  ex- 
ecutor, an  amendment  would  be  allowable 
substituting  the  name  of  Ryman's  executor, 
suing  for  the  use  of  Blystone^s  executor  as 
plaintiff.  Upon  the  remittitur  from  this 
court  being  filed  in  the  trial  court,  an  amend- 
ment of  this  nature  was  made,  and  the  case 
proceeded  to  trial  in  this  form.  The  note 
called  for  attorney's  fees.  The  notice  re- 
quired by  our  statute  for  the  fixing  of  the 
liability  for  attorney's  fees  was  given  to  the 
defendant  in  the  name  of  L.  Kennedy,  as  ex- 
ecutor of  the  estate  of  Blystone,  and  was 
signed  by  his  attorneys.  The  court,  in  di- 
recting the  verdict  in  the  case,  directed  a 
finding  for  attorney's  fees,  as  well  as  for 
principal  and  interest,  and  the  point  now 
made  is  that,  since  the  suit  was  finally  con- 
verted by  the  amendment  from  a  suit  on  the 
part  of  Lfc  Kennedy  as  executor  of  the  es- 
tate of  C.  1m  Blystone  to  a  suit  of  L.  Ken- 
nedy and  Lula  B.  Ryman,  as  executors  of 
the  estate  of  E  W.  Ryman,  for  the  use  and 
benefit  of  L.  Kennedy  as  executor  of  the  es- 
tate of  C.  Ifc  Blystone,  the  notice  was  Inade- 
quate to  charge  the  defendant  with  liability 
for  attorney's  fees. 

Statutory  notice  for  the  purpose  of  fixing 
liability  for  attorney's  fees  should  disclose 
who  is  the  bolder  of  the  note,  and  who  it  Is 
that  Intends  to  bring  suit,  and  to  whom  the 
payment  should  be  made;  and  if  the  notice 
is  so  worded  as  to  mislead,  or  as  to  be  likely 
to  mislead,   the  defendant  in  material  re- 


spects as  to  these  features,  it  is  Inadequate. 
Baskins  v.  Bank  of  Valdosta,  6  Ga.  App. 
600,  63  S.  B.  648;  Edenfield  v.  Bank  of  Mil- 
ieu, 7  Ga.  App.  645,  67  S.  B.  89^.  Tn  the 
present  case  the  notice  did  disclose  who  was 
the  holder  of  the  note,  so  far  as  the  physical 
holding  and  equitable  title  was  concerned, 
and  it  was  given  in  the  name  of  the  person 
who  actually  did  Institute  the  action.  It  iff 
true  that  it  afterwards  became  necessary,  in 
order  to  comply  with  a  rule  of  pleading,  that 
an  amendment  should  be  made,  substituting 
the  name  of  the  holder  of  the  legal  title  of 
the  note  as  nominal  plaintiff;  but  this  same 
person  who  had  originally  instituted  the  suit 
was  retained  as  the  usee.  It  further  appears 
that  the  maker  of  the  note  knew  and  under- 
stood the  manner  in  which  the  note  was  held 
and  had  recognized  the  usee  as  the  owner  of 
the  note  by  making  payments  thereon  to  him. 
Under  these  circumstances,  we  think  that 
the  statute  was  suflEIciently  complied  with. 

There  is  a  motion  to  assess  damages  for 
delay;  but  we  think  that  this  question  was 
suflaciently  doubtful,  in  view  of  the  rulings 
made  on  the  particular  facts  of  the  case  just 
stated,  to  Justify  the  plaintiff  in  error  in 
bringing  the  case  to  this  court;  so  the  mo- 
tion to  assess  damages  for  delay  is  denied, 
but  the  Judgment  is  affirmed. 

ff 

9  Oa*  App.  850) 

WBJST  YELLOW  PINE  CO.  v.  KENDRICK. 

(No.  2,965.) 

(Court  of  Appeals  of  Georgia.     June  7»  1911.) 

(SyUahiu  hy  the  Court,) 

1.  Sales  (|  475*)— Conditional  Sales— As- 
sionment  of  cjontbact. 

Where  the  payee  named  in  an  instrument 
evidencing  an  indebtedneBs  for  the  purchase 
price  of  personal  property,  and  reserving  to  the 
payee  aa  seller  the  title  thereto  until  the  indebt- 
edness shail  be  paid,  assifirns  the  instrument,  and 
not  merely  the  indebtedness  evidenced  thereby, 
the  assignee  thereof  may  maintain  trover  for  the 
property  upon  the  title  so  reserved,  although  the 
assignment  may  have  been  made  ''without  re- 
course." 

[Ed.  Note.-— For  other  oases,  see-  Sales,  Gent. 
Dig.  11  14aa-1406 ;   Dec  Dig.  |  475.*] 

2.  EviDENca  (}  428*)— Paboi.  E^idencb— Ad- 

UISSIBILITT. 

Parol  evidence  is  admissible  to  explain  an 
indorsement  in  blank. 

[Ed.  Note.— For  other  cases,  see  Bhridenoe^ 
Cent.  Dip.  S«  1957-1965 ;  Dec.  Dig.  |  423.*] 

Error  from  City  Coart  of  Valdosta ;  X  G* 
Cranford,  Judge. 

Action  t^  the  West  Yellow  Pine  Company 
against  S.  L.  Kendrlck.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Woodward  ft  Smith  and  Denmark  ft  Grif- 
fin, for  plaintiff  In  error.  G.  A.  Whltaker 
and  O.  M.  Smith,  for  defendant  in  error. 

POWELL,  J.  Kendrick  executed  to  <«• 
GrifQth    an   instrument   Whereby   Kendrftifc 
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agreed  to  pay  to  W.  A.  Griffith,  or  order,  a 
certain  sum  of  money.  In  the  instmment  It 
was  recited  that  the  indebtedness  was  for 
the  purchase  price  of  certain  mules,  and  that 
the  title  to  the  mules  was  not  to  pass  to  the 
purchaser  until  the  indebtedness  was  paid. 
The  instrument  was  duly  witnessed  and  re- 
corded«  On  the  back  of  the  Instrument  were 
found  the  following  entries:  "Without  re- 
course. W.  A.  Griffith,  I.  I/.  Griffith." 
^Georgia,  Lowndes  County.  For  value  re- 
ceived we  hereby  transfer  the  within  paper 
to  West  Yellow  Pine  Company,  without  re- 
course. This  July  8,  1908.  Citizens'  Bank 
of  Valdosta,  by  J.  F.  Lewis,  Pres."  The 
West  Yellow  Pine  Company  brought  suit  in 
trover  for  the  recovery  of  the  property  from 
the  purchaser,  who  had  failed  to  pay  the  in- 
debtedness. At  the  trial  this  note  and  the 
entries  thereon  were  introduced  in  evidence, 
and  Mr.  Lewis,  president  of  the  Citizens'  Bank 
of  Yaldosta,  testified  that  the  bank  bought 
the  notes  from  W.  A.  Griffith,  and  that  he 
and  I.  1m  Griffith  merely  Indorsed  their 
names  upon  the  back  of  the  notes,  and  that 
the  words  "without  recourse"  were  not  then 
written  upon  them,  but  that  afterward,  when 
he,  as  president  of  the  bank,  again  sold  the 
paper,  he  wrote  these  words,  "without  re- 
course,** upon  the  back  of  the  paper  and 
above  the  signatures  of  the  Messrs.  Griffith. 
The  plaintiff  attempted  to  prove  by  this  wit- 
ness that  his  object  and  intention  in  writing 
these  words  above  the  signatures  of  the 
Messrs.  Griffith  was  to  effectuate  the  object 
of  the  transferring  of  the  indebtedness  and 
the  title  to  the  property  to  the  West  Yellow 
Pine  Company,  but  on  condition  that  neither 
the  Messrs.  Griffith  nor  the  bank  should  be 
held  liable  upon  the  indebtedness  as  indorsers. 
The  court  excluded  this  testimony,  and  there 
is  an  exception  as  to  tliis  ruling.  There  be- 
ing no  further  evidence,  the  court  granted  a 
nonsuit,  and  the  plaintiff  excepts. 

[1]  We  recognize,  as  the  Supreme  Court  it- 
self recognizes  (see  the  comments  of  Mr. 
Justice  Evans  in  Townsend  v.  Southern  Prod- 
uct Co.,  127  Ga.  342,  344,  56  S.  E.  436,  119 
Am.  St  Rep.  340),  that  as  to  the  general 
question  here  involved  there  is  a  conilict  in 
the  decisions  of  the  Supreme  Court  The 
case  of  Cade  v.  Jenkins,  88  Ga.  791,  15  S.  E. 
292,  and  cases  following  it  are  in  conflict 
with  Burch  v.  Pedigo,  113  Ga.  1157,  ^  S. 
B.  493,  64  L.  R.  A.  808,  and  cases  following 
it  Cade  Y.  Jenkins  is  the  oldest  case,  and 
is  controlling  so  far  as  it  goes,  and  the  late 
ease  oif  Townsend  v.  Southern  Product  Co., 
supra,  seems  to  recognize  that  that  case  ex- 
presses the  correct  rule.  This  court,  in  the 
case  of  Dawson  v.  English,  8  Ga.  App.  585; 
69  S.  B.  1133,  undertook  to  distinguish  Burch 
▼•  Pedigo  on  the  ground  that  the  note  in- 


volved In  that  case  was  made  prior  to  Acts 
1899,  p.  90,  as  well  as  upon  the  fact  that  the 
asi^ignment  in  that  case  related  to  the  in- 
debtedness alone,  and  not  to  the  paper  as 
a  whole.  In  the  decisions  of  the  Supreme 
Court  which  are  in  conflict  with  the  case  of 
Cade  y.  Jenkins,  the  act  of  1899,  embodied 
in  Civil  Code  1910,  §  3345  et  seq.,  is  not  re- 
ferred to.  It  is  not  necessary  for  us  to  de- 
cide in  this  case  as  to  what  effect  follows 
where  purchase-money  notes  reserve  title  in 
the  payee,  of  the  notes,  and  the  notes  alone 
are  transferred  "without  recourse*';  for,  in 
this  case,  we  construe  the  transfer  as  re- 
lating, not  merely  to  the  indebtedness,  but 
also  to  the  title  reserved  in  the  original 
payee  of  the  instrument  The  indorsements 
of  the  Messrs.  Griffith  are  sil^it  as  to  this ; 
but  the  indorsement  of  the  bank  states  that 
**the  within  paper  is  transferred,"  and  as  the 
paper  to  which  the  transfer  related  was  not 
merely  a  note,  but  was  also  an  instrument 
reserving  title,  we  think  that  the  only  fair 
construction  to  give  to  the  act  of  the  par- 
ties is  to  say  that  it  was  their  intention  to 
transfer,  not  merely  the  indebtedness,  but 
also  the  title  to  the  property.  In  this  view 
of  the  casc^  our  decision  in  Dawson  v.  Eng- 
lish, supra,  is  controlling. 

[2]  2.  Of  course,  we  are  not  unmindful  of 
the  fact  that  if  the  prior  indorsements  had 
operated  to  divest  the  title  of  the  holder  of 
the  paper  as  to  the  property  and  to  vest  it 
in  Eendrick,  the  indorsement  of  the  bank 
would  not  be  effectual  to  transfer  any  title, 
so  that  it  is  necessary  for  us  to  decide  as  to 
the  effect  of  these  prior  indorseipents.  Civil 
Code  1910,  I  5796,  provides:  "Blank  in- 
dorsements of  negotiable  paper  may  always 
be  explained  between  the  parties  themselves, 
or  those  taking  with  notice  of  dishonor  or 
of  the  actual  facts  of  such  indorsements." 
An  indorsement  in  blank  usually  consists  of 
the  indorser*s  writing  his  name  on  the  back 
of  the  paper ;  but  it  does  not  become  an  "in- 
dorsement in  full"  until  the  name  of  a  payee 
is  inserted.  In  the  present  case  the  indorse- 
ment Id  blank  had  been  partially  completed 
by  the  subsequent  indorser  writing  the  words 
"without  recourse."  The  indorsement  there- 
fore, had  not  become  an  indorsement  in  full, 
but  still  suffered  from  the  same  character 
of  ambiguity  as  inheres  in  an  indorsement 
in  blank.  The  words  "without  recourse," 
followed  by  the  signature  of  the  payee,  did 
not  make  a  complete  indorsement;  hence 
parol  testimony  was  admissible  to  explain 
that  the  intention  was  that  the  title  to  the 
property,  as  well  as  to  the  indebtedness, 
should  pass,  but  that  the  transferror  should 
not  b^ome  liable  as  an  indoraer  upon  the 
evidence  of  Indebtedneas. 

Judgment  reversed* 


506 


71  SOUTHEASTERN  REPORTER 


(Ga. 


(9  GfL  App.  363) 

GVBSON  V.   WARD.     (No.  3,042.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(Syllabus  hy  the  Court  J 

Pmnoipal  and  Agent  (§  92*)— Payment  to 
Agent — Effect. 

Where,  for  the  purpose  of  paying  a  debt, 
the  debtor  turns  over  to  the  creditor  s  agent,  au- 
thorized to  receive  payment,  a  draft  for  more 
than  the  amount  of  the  debt,  and  under  circum- 
stances indicating  an  intention  that,  when  the 
draft  is  collected,  the  debt  shall  be  paid  out  of 
it,  and  the  balance  retained  for  the  debtor's  ben- 
efit, and  the  draft  is  duly  honored,  and  the  agent 
receives  the  money,  payment  to  the  creditor  is 
effected,  though  the  a^ent  falls  to  pay  over  to 
the  creditor  the  money  which  thus  came  into 
his  hands. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  246;   Dec.  Dig.  §  92.  ♦] 

Error  from  City  Conrt  of  Waynesboro ;  W. 
H.  Davis^  Judge. 

Action  by  J.  P.  Gibson  against  C.  B.  Ward. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AlSirmed. 

Wm.  H.  Fleming,  for  plaintiff  in  error.  E. 
L.  Brlnson,  for  defendant  In  error. 

POWELL,  J.  Gibson  held  a  note,  secured 
by  a  deed  to  realtyi  against  Ward.  He  sent 
the  note  to  an  attorney  at  Waynesboro,  Ga., 
with  Instructions  to  collect  the  debt  The 
attorney  represented  another  lender  of  mon- 
ey, and  Ward,  through  the  attorney,  made 
application  to  this  third  person  for  the  loan 
of  an  amount  slightly  more  than  sufficient 
to  take  up  Glbson*s  debt  (The  old  note 
amounted  to  about  $7(X),  and  he  applied  for 
a  loan  of  $800.)  Ward  drew  a  draft  In  fa- 
vor of  the  attorney  on  the  person  with  whom 
this  loan  was  negotiated,  for  $800,  and  turn- 
ed it  over  to  a  clerk  in  the  attorney's  office 
for  the  purpose  of  paying  Gibson's  debt  from 
the  proceeds.  In  response  to  this  draft,  the 
lender  sent  to  the  attorney  a  check,  payable 
to  the  attorney,  for  $800.  The  attorney 
placed  the  lender's  check  to  his  own  account 
at  the  bank.  Soon  afterward  the  attorney 
died,  without  ever  paying  over  the  amount  to 
Gibson.  Gibson  sued  Ward  upon  the  note. 
Ward  pleaded  payment,  and,  with  the  fore- 
going facts  appearing,  the  court  directed  a 
verdict  for  the  defendant  We  think  the  cor- 
rect legal  result  was  reached.  Payment  to 
Gibson's  attorney,  who  had  special  authority 
to  collect,  was  payment  to  Gibson.  That  this 
is  the  ordinary  rule  is  conceded;  but  it  is 
insisted  that  no  payment  was  made,  and  that 
when  Ward  turned  the  draft  over  to  the  at- 
torney, and  when  the  new  lender  sent  his 
check  for  $800  to  the  attorney,  the  attorney 
held  the  sum  as  agent  for  Ward,  and  not 
for  Gibson,  and  that  no  payment  was  eflPectu- 
ated,  because  there  was  no  segregation  or 
setting  apart  of  that  portion  of  the  draft  and 
of  the  check  which  was  to  go  to  Gibson. 

Able  counsel  for  the  plaintiff  in  error  as- 
serts that  the  solution  of  the  question  de- 


pends upon  whether  Ward  could  have  de- 
manded the  $800  of  the  attorney  when  the 
c^eck  for  that  sum  came  into  his  hands,  and 
we  think  that  this  assertion  is  correct;  but 
we  do  not  assent  to  his  minor  premise  that 
Ward  could  have  demanded  It  The  draft 
which  Ward  turned  over  to  the  attorney  wa6 
turned  over  as  an  act  of  payment,  and  while 
a  draft  is  not  payment  until  It  Itself  is  paid, 
still  In  this  case  the  draft  was  paid,  and 
hence  became  payment  Civ.  Code  1910,  $ 
4314.  As  the  draft  was  paid,  it  seems  to 
us  that  the  case  stands  just  as  if  Ward  had 
turned  over  to  the  attorney  eight  $100  bills, 
with  the  request  that  his  debt  to  Gibson  be 
paid  out  of  it,  and  with  direction  to  hold  the 
remainder  to  his  credit ;  and  we  do  not  think 
that  Ward  could  have  demanded  any  portion 
of  the  money  back,  except  whatever  surplus 
might  have  remained  after  paying  the  Gib- 
son debt.  While  the  attorney  may,  in  a 
certain  sense,  have  been  a  dual  agent,  or 
even  a  triple  agent,  so  to  speak  (as  he  seems 
to  have  represented  Gibson,  Ward,  and  the 
X)erson  from  whom  Ward  borrowed  the  mon- 
ey to  pay  Gibson),  still  the  special  circum- 
stances did  not  make  his  so  acting  improper 
or  unlawful,  as  none  of  bis  duties,  under  the 
circumstances,  were  in  conflict 
Judgment  affirmed. 


(9  Ga.  App.  368) 
ROCKMORB  V.  GARNER.     (No.  3,086.) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(SyUahuM  by  the  VaurtJ 

Execution  (§  207*)--Claim  of  Thibd  Paxxt 
— FoRTHCoiaNG  Bond— Liability. 

Where  an  execution  is  levied  upon  property, 
and  a  third  person  files  claim  thereto  and  executes, 
a  forthcoming  bond,  and  upon  trial  of  the  claim 
case  the  property  is  found  subject,  and  thereaft- 
er the  property  is  duly  advertised  for  sale  and  ia 
not  produced,  a  breach  of  the  bond  ensues;  and 
the  constable  to  whom  the  forthcoming  bond  has 
been  given,  suing  for  use  of  the  plaintiff  in  exe- 
cution, may  recover  upon  the  forthcoming  bond» 
notwithstanding  that  the  property  has  been  tak- 
en in  the  meantime  from  the  possession  of  the 
daimant  under  the  levy  of  a  fi.  fa.  against  it 
stranger  to  the  litigation,  unless  It  appears  that 
the  process  under  which  the  property  was  seiz- 
ed in  the  second  instance  was  superior  to  the 
execution  first  levied  upon  the  property,  or  that* 
the  property  was  in  fact  subject  to  seizure  under 
the  second  execution. 

[E}d.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  §§  589-591,  593;  Dec.  Dig.  §  207.*] 

Error  from  Superior  Court,  Fulton  Conn* 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  N.  A.  Garner,  for  use  of  one 
Brown,  against  M.  L.  Rockmore.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Thos.  B.  Brown,  for  plaintiff  in  error. 
Scott  &  Davis,  for  defendant  In  error. 

POWELL,  J.  A  fl.  fa.  In  favor  of  Brown 
was  levied  on  property  of  W.  L.  Rockmore, 
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and  M.  L.  Rockmore  filed  claim  and  gave 
forthcoming  bond.  After  the  property  was 
found  subject  upon  trial  of  the  claim  case, 
the  constable  advertised  it  for  sale,  and  it 
was  not  produced.  The  constable,  for  the 
use  of  Brown  as  plaintiff  in  fl.  fa.,  sued  on 
the  forthcoming  bond.  In  defense  to  this 
action  it  was  set  up  that,  whUe  the  claim- 
ant was  in  possession  of  the  property,  it  was 
seized  under  a  distress  warrant  in  favor  of 
a  Mrs.  Goodrum  against  the  Kola  Company. 
To  a  judgment  in  favor  of  the  plaintiff  in  an 
action  on  the  bond  the  present  exception  is 
taken. 

A  prima  fade  breach  of  the  bond  is  con- 
ceded; but  it  is  said  that  the  defense  is 
good,  because  the  failure  to  produce  proper- 
ty under  a  forthcoming  bond  is  sufficiently 
excused  by  showing  that  performance  was 
rendered  impossible,  either  by  the  act  of  the 
obligee  in  the  bond,  by  interference  of  the 
law,  or  by  an  act  of  God.  We  recognize  the 
general  correctness  of  the  proposition  of  law 
asserted.  Floyd  v.  Cook,  118  Gn.  626,  45  S. 
E.  441,  63  L.  R.  A.  450 ;  AUen  v.  All^,  119 
Ga.  278,  45  S.  E.  059.  A  familiar  applica- 
tion of  the  principle  is  where  a  defendant  in 
fl.  fa.  has  given  a  forthcoming  bond,  and  the 
property  is  afterwards  levied  on  by  another 
process  superior  to  the  execution  originally 
levied ;  but  wherever  the  defendant  in  an  ac- 
tion on  such  a  bond  attempts  to  set  up  the 
act  of  the  law  as  an  excuse  for  noncompli- 
ance with  the  condition  of  the  bond,  he  has 
the  burden  of  showing  that  the  process  by 
which  the  property  was  taken  from  his  pos- 
session was  legally  adequate  for  that  pur- 
pose. In  the  case  before  us  there  is  no  evi- 
dence whatever  that  the  constable  who  levied 
the  distress  warrant  on  the  property  as  the 
property  of  the  Kola  Company  had  any  right 
to  do  so.  The  Kola  Company  was,  so  far  as 
the  record  shows,  an  entire  stranger  to  the 
transaction.  If  the  levy  was  rightful,  under 
the  circumstances,  the  defendant  has  utterly 
failed  to  show  it  Hence  he  failed  to  make 
good  his  proffered  excuse  for  noncompli- 
ance. The  attitude  in  which  the  evidence  in 
the  case  leaves  him  is  that,  under  a  claim 
which  was  found  to  be  not  meritorious,  he 
got  possession  of  this  property,  which  was 
subject  to  the  execution  of  the  plaintiff,  upon 
a  covenant  and  bond  to  return  it,  when  call- 
ed for,  for  purposes  of  sale,  in  the  event  his 
claim  was  not  sustained ;  and  while  he  was 
thus  in  possession  of  the  property,  certain 
outsiders,  the  nature  of  whose  riglxts  is  not 
disclosed,  caused  it  to  be  levied  on  under 
process  which  is  not  shown  to  be  in  any  way 
paramount  to  that  under  which  it  had  al- 
ready been  seized,  and  now  he  attempts  to 
hold  the  plaintiff  in  fi.  fa.  responsible  for  the 
interference  of  the  outsider.  The  act  of  the 
law  justifies  nonproduction ;  but  there  is  a 
vast  difference  between  the  act  of  the  law 
and  the  act  of  a  constable,  for  the  act  of  the 


constable  may  or  may  not  be  the  act  of  the 
law. 

The  plaintiff  in  error  urges  that  It  was  not 
incumbent  on  him  to  resist  with  force  the 
act  of  the  constable  in  levying  on  the  prop- 
erty and  thereby  to  lay  himself  liable  to  pros- 
ecution for  resisting  an  officer  in  the  execu- 
tion of  legal  process.  We  may  well  agree 
with  him  as  to  this,  but  at  the  same  time 
we  are  aware  that  the  law  has  afforded  am- 
ple remedies  by  which  Illegal  seizures  under 
color  of  process  may  be  defended  against, 
and  by  which  property  may  be  released  from 
illegal  levies.  The  plaintiff  in  error  brought 
the  trouble  on  himself  when  he  gave  the 
bond  and  took  the  property  under  a  claim 
which  he  could  not  sustain. 

Judgment  affirmed. 

(9  OfL  App.  409) 

JOHNSON  V.  STATE.     (No.  8,307.) 
(Court  of  Appeals  of  Ckorgla.    Jane  7, 1911.) 

(ByllahuM  ly  the  Court.) 

1.  indictmbnt  and  information  (§  189*)— 
Degrees  of  Offense— Labcent  from  the 
House— Simple  Larceny. 

Under  an  accusation  which  in  the  language 
of  the  statute  charges  larceny  from  the  house, 
there  ma^  be,  if  the  facts  warrant  it,  a  convic- 
tion of  simple  larceny;  the  latter  offense  being 
included  within  the  former. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  594;  Dec.  Dig.  } 
189.*] 

2.  Larceny  (8  17*)— Abpobtation—Evidence. 

To  complete  the  oftense  of  larceny,  the 
slightest  change  of  location,  whereby-  complete 
dominion  of  the  property  is  transferred  from 
the  true  owner  to  the  trespasser,  is  sufficient 
evidence  of  asportation. 

[Eid.  Note.~For  other  cases,  see  lAXceny, 
Cent  Dig.  t  30;   Dec  Dig.  S  17.*] 

3.  CRIMINAL  Law  (§  1159*)— Appeal— Suffi- 
ciency OF  Evidence. 

The  evidence  as  to  the  existence  of  criminal 
intent  is  exceedingly  weaJc  and  unsatisfactory; 
but,  the  intent  with  which  an  act  is  done  being 
peculiarly  a  question  of  fact  for  determination 
by  the  jury,  this  court  does  not  feel  authorized 
to  set  aside  the  verdict  on  that  ground. 

[Eid,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3078;  Dec  Dig.  §  1159.*] 

Error  from  City  Conrt  of  Lexington ;  Joel 
Cloud,  Judge. 

Anthony  Johnson  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Anthony  Johnson  was  indicted  for  larceny 
from  the  house,  and  was  convicted  of  simple 
larceny.  His  motion  for  a  new  trial  being 
overruled,  he  excepted.  Besides  the  general 
grounds,  the  motion  for  a  new  trial  contains 
several  special  assignments  of  error.  It  is 
contended  that  the  conviction  of  the  offense 
of  simple  larceny  was  not  authorized  by  the 
evidence;  the  facts  showing  that,  if  the  ac- 
cused was  guilty  of  any  offense,  It  was  lar- 
ceny from  the  house.  It  is  further  contend- 
ed that  the  evidence  failed  to  show  that  the 
cotton  seed,  which  the  accused  was  charged 


*For  other  cases  see  sam*  topic  aa<  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Indexes 


508 


71  SOUTHBASTBRN  RBP0BTE2B 


(6a. 


with  stealing,  were  removed  from  the  house, 
And  therefore  the  proof  does  not  correspond 
with  the  allegations  in  the  accusation,  and 
does  not  complete  the  crime  as  charged,  or 
the  crime  of  simple  larceny  as  found  by  the 
rerdlcL 

The  evidence  for  the  prosecution,  briefly 
stated,  is  as  follows:  The  prosecutor  testi- 
fied that  the  accused  lived  on  his  farm  and 
was  employed  by  him  as  a  tenant;  that  on 
the  day  of  the  alleged  larceny  he  went  down 
to  his  seedhouse  and  saw  the  accused  there- 
in, and  there  was  a  sack  of  cotton  seed  close 
by  him.  **I  asked  him  who  put  those  seed  in 
the  sack,  and  he  said  he  did.  I  asked  bim 
what  he  was  going  to  do  with  them,  and  he 
said  he  was  going  to  feed  them  to  his  calf." 
The  prosecutor  then  took  him  Into  custody 
and  carried  him  to  his  storehouse,  where  he 
had  him  repeat  in  the  presence  of  his  broth- 
er and  his  clerk  the  same  statement  he  had 
made  to  him  in  reference  to  the  cotton  seed. 
The  cotton  seed  house  was  open,  and  con- 
sisted of  two  rooms,  in  one  of  which  was  a 
pile  of  cotton  seed  owned  by  the  prosecutor. 
In  the  other  room  there  were  some  cotton 
seed  scattered  on  the  floor,  and  these  were 
owned  by  the  brother  of  the  prosecutor.  Tne 
accused,  with  the  sack,  when  discovered  by 
the  prosecutor,  was  In  the  room  where  the 
cotton  seed  were  scattered  on  the  floor.  The 
sack  held  about  2  or  2%  bushels  of  seed,  and 
was  full,  and  the  seed  were  worth  about  60 
cents  a  bushel.  The  prosecutor  and  his 
derk  kept  the  accused  under  arrest  during 
the  night  In  the  storehouse.  The  next  morn- 
ing the  brother  of  the  accused  came  to  the 
store,  and  he  and  the  accused  entered  into 
a  written  agreement  with  the  prosecutor. 
The  evidence  does  not  clearly  disclose  the 
subject  of  this  agreement;  but  it  is  reason- 
ably inferable  therefrom  that  the  prosecutor, 
in  consideration  of  not  prosecuting  the  ac- 
cused for  the  larceny,  coerced  him  into  mak- 
ing a  contract  to  work  for  the  prosecutor  for 
12  months  as  a  laborer  without  wages.  Aft- 
er the  contract  was  made,  the  accused  was 
released  from  custody,  and  he  worked  for 
the  prosecutor  for  a  month.  The  prosecutor, 
after  he  had  thus  secured  the  services  of  the 
accused  as  a  laborer,  induced  the  wife  of  the 
accused  to  assume  the  contract  of  rent  which 
he  had  with  her  husband.  The  accused  did 
not  take  any  of  the  cotton  seed  out  of  the 
house,  but  they  were  left  therein  when  he 
was  detected  and  arrested  by  the  prosecutor. 
The  alleged  larceny  took  place  in  March,  and 
the  prosecutor  did  not  press  the  prosecution 
against  the  accused  until  the  following  Au- 
gust, after  the  accused  had  made  and  har- 
vested his  crop  and  paid  the  landlord  his 
part 

The  accused  Introduced  no  evidence,  but 
stated  to  the  jury  that  he  was  living  on  the 
prosecutor's  place  and  owned  a  **llttle  calf" ; 
that  he  had  nothing  with  which  to  feed  the 
calf,  and  wait  up  to  the  house  where  the 
cotton  seed  were  stored,  and  gathered  up 


some  that  were  scattered  on  the  floor;  that 
he  did  not  think  the  prosecutor  Intended  to 
use  those  seed,  as  In  the  other  room  there 
were  two  bales  of  cotton  seed;  that  he 
thought  tbat  the  seed  left  scattered  on  the 
floor  were  worthless,  and  had  been  aban- 
doned by  the  prosecutor,  and  for  this  reason 
he  gathered  them  up  and  put  them  in  a  sack, 
but  did  not  intend  to  steal  them,  and  did  not 
think  he  was  stealing  the  seed,  ad  he  lived 
on  the  prosecutor's  place,  and  the  prosecutor 
knew  he  had  nothing  to  feed  his  calf  on; 
that  he  thought  he  was  raking  up  ofT  the 
floor  waste  seed,  which  the  prosecutor  did 
not  intend  to  use;  that  when  the  prosecutor 
came  down  and  saw  him  in  the  seedhouse, 
and  asked  him  what  he  was  doing,  he  told 
him,  and  the  prosecutor  said,  '*I  have  got 
you  now ;  come  and  go  with  me  to  my  store ;" 
that  he  kept  him  there  all  night,  and  next 
morning  told  him  that,  if  he  would  make  a 
contract  to  work  with  him  for  12  months 
without  wages,  he  would  settle  the  case,  oth- 
erwise he  would  send  him  to  the  chain  gang 
for  two  years;  that  the  judge  would  not 
impose  any  fine  on  him,  but  would  do  what- 
ever be  (the  prosecutor)  said  about  it,  and 
that  under  these  circumstances  he  thought 
it  was  beet  to  make  the  contract  with  the  . 
prosecutor,  and  did  so,  and  began  work  the 
next  day  under  the  contract,  the  prosecutor 
having  induced  ills  wife  to  assume  the  rent 
contract  he  had  with  him;  that  after  work- 
ing with  the  prosecutor  for  one  month  he  was 
informed  that  the  prosecutor  had  no  right 
to  settle  a  case  of  larc^iy,  and  that  he 
could  work  the  year  out  with  him  for  noth- 
ing and  then  be  prosecuted,  so  be  thought  it 
best  to  Quit  work  as  a  laborer,  and  went 
back  and  worked  the  land  which  he  had  rent- 
ed from  the  prosecutor,  and  In  the  fall  paid 
him  the  full  rental  of  1,000  pounds  of  lint 
cotton.  The  prosecutor  made  no  denial  of 
the  statement,  and  it  is  substantially  oor> 
roborated  by  the  evidence. 

The  trial  judge  sentenced  the  accused  to 
work  on  the  chain  gang  of  the  public  works 
of  the  county  for  six  months,  without  any 
alternative. 

Paul  Brown  and  E.  P.  Shull,  for  plaintUT 
in  error.  Hamilton  McWhorter,  Jr.,  Sol.,  for 
the  State. 

HILLy  G.  J.  (after  stating  the  fticts  as 
above).  [1]  1.  Under  an  accusation  which 
charges  in  the  terms  of  the  statute  larceny 
from  the  house,  a  conviction  may  be  had 
for  simple  larceny;  the  latter  offense  being 
included  In  the  former.  Brown  v.  State,  90 
Ga.  454,  16  S.  E.  204. 

[2]  2.  To  complete  the  offense  of  larceny 
there  must  be  a  taking  and  carrying  away, 
with  Intent  to  steal,  the  personal  property 
described  in  the  indictment;  but  the  slight^ 
est  change  of  location,  whereby  complete 
domini(xi  of  the  article  or  property  is  trans* 
ferred  from  the  owner  to  the  trespasser,  is 
sufficient  evidence  of  the  asportation.   Lundy 
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r.  State,  60  6a.  143;  2  Russell  on  Crimes, 
152.  The  evidence  In  this  case  showed 
that  the  cotton  seed  were  at  least  taken  np 
by  the  accused  from  the  floor  where  the 
owner  had  left  them  and  placed  In  the  sack. 
The  asportation,  though  slight,  was  sufficient 
to  show  this  element  of  the  offense.  In- 
deed, we  are  inclined  to  think  that  a  ver- 
dict for  larceny  from  the  house  would  not 
have  been  unauthorized,  as  there  are  some 
circumstances  that  tend  to  show  that  the 
accused  took  the  cotton  seed  from  the  room 
of  the  prosecutor  Into  the  room  of  the  seed- 
house  owned  by  the  prosecutor's  brother. 
However,  as  there  was  some  evidence  sup- 
porting the  theory  of  simple  larceny,  we 
do  not  think  the  matter  is  of  sufficient  legal 
consequence  to  justify  the  grant  of  a  new 
trlaL 

[3]  3.  The  question  of  intent  is  one  of  fact, 
to  be  determined  by  the  Jury  under  the  evi- 
dence, yet  the  writer  doubts  if  the  accused 
really  had  any  criminal  intent  in  attempting 
to  take  the  cotton  seed  from  the  house.  We 
are  sure  that,  if  his  statement  was  the  truth 
of  the  transaction,  he  did  not  have  such  In- 
tent He  was  working  for  the  prosecutor, 
and  the  cotton  seed  were  scattered  on  the 
floor,  apparently  going  to  waste.  It  Is  the 
universal  habit  of  negro  employes  to  take 
possession  of  the  overplus  of  the  substance 
of  their  employers  and '  appropriate  it  to 
their  own  use.  The  habit  is  one  of  the  re- 
sults growing  out  of  the  relation  of  master 
and  servant,  especially  in  our  section,  and, 
with  the  liberality  characterizing  the  mas- 
ter in  dealing  with  his  servants,  such  con- 
duct has  been  rarely  treated  as  criminal. 
If  the  employers  of  negro  servants  in  the 
South  were  to  prosecute  for  larceny  their 
servants  who  take  possession  of  what  they 
regard  as  waste  material  not  desired  by 
their  masters,  **crumb8  which  fall  from  their 
masters'  tables,"  domestic  servants  would 
be  much  harder  to  secure  than  at  present, 
and  the  chain  gangs  of  our  country  would 
be  very  largely  increased.  The  efnployer 
In  this  case,  however,  seems  to  have  enter- 
tained a  different  view  on  the  subject 

It  is  usually  not  the  duty  of  reviewing 
courts  to  criticise  the  conduct  of  those  who 
assume  the  rOle  of  prosecutors,  and  where 
the  prosecution  Is  in  good  faith  and  for  the 
purpose  of  vindicating  the  law,  such  criti- 
cism would  be  inexcusable;  but  here  the  un- 
disputed conduct  of  the  prosecutor  is  so  rep- 
rehensible that  we  cannot  refrain  from  plac- 
ing upon  it  our  unmeasured  condemnation. 
He  caught  this  negro  man  in  what,  at  the 
worst,  was  only  a  petty  larceny.  He  took 
advantage  of  this  situation  to  drive  a  hard 
bargain,  and  to  condemn  him  practically  to 
a  condition  of  peonage  for  12  months,  and 
actually  held  him  in  this  bondage  for  one 
month.  With  a  threat  of  prosecution  and 
the  infliction  of  severe  punishment  he  forced 


the  accused  to  make  a  written  contract  with 
him  to  labor  without  wages  for  12  months. 
The  prosecutor's  offense  against  the  rights 
of  this  man  and  the  principles  of  Justice 
furnishes  no  excuse  whatever  to  the  accused ; 
but  by  contrast  with  the  offense  of  the  lat- 
ter it  is  a  much  greater  and  more  inexcus- 
able infraction  of  the  law.  The  writer  of 
this  opinion  is  tempted  to  say  that  under 
the  facts  of  this  case,  illustrating  the  con- 
duct of  both  the  prosecutor  and  the  accus- 
ed, the  latter  seems  to  be  "more  sinned 
against  than  sinning,"  and,  although  he  may 
have  been  guilty,  I  am  sure  a  verdict  of 
not  guilty  would  have  done  no  violence  to 
the  cause  of  Justice,  and  would  have  satis- 
fled  the  Judgment  and  conscience  of  the 
community,  without  in  th'e  slightest  degree 
imperiling  the  stability  of  the  criminal  stat- 
ute. 
'  Judgment  affirmed. 


(9  Ga.  App.  442> 

WILLIAMSON  V.  STATE.    (No.  3,390.) 
(Court  of  Appeals  of  Qeorgia.     June  7,  1911.) 

(Byllahiu  hy  iks  OouriJ 

1.  (TancnvAL  Law  (i  317*)-— Failubb  to  Pbo- 

DUCE  EiVinSNCB. 

Section  1015  of  the  Penal  Ck>de  of  1910,  re- 
lating^ to  the  presumption  against  a  party  which 
arises  on  his  failure  to  produce  evidence  within 
his  reach  to  repel  a  charge  ai^ainst  him,  is  not 
applicable  on  the  trial  of  a  criminal  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  732;  Dec.  Dig.  §  817.*] 

2.  Sunday  (|  29*)  —  Yioiation  or  Sunday 
Law. 

The  verdict  is  without  any  evidence  to  sup- 
port it,  and  is  therefore  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Dec. 
Dig.  §  29.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

J.  R.  Williamson  was  convicted  of  violat- 
ing the  Sunday  law,  and  brings  error.  Re- 
versed. 

D.  W.  Blair  and  Keel  &  Neel,  for  plaintiff 
ip  error.  T.  C.  Milner,  Sol.  Gten.,  and  Q.  W. 
Stevens,  for  the  State. 

HILL,  C.  J.  J.  R.  Williamson  was  con- 
victed of  violating  section  416  of  the  Penal 
Code  of  1910,  which  declares  that  "any  per- 
son who  shall  pursue  his  business,  or  the 
work  of  his  ordinary  calling,  on  the  Lord's 
day,  works  of  necessity  or  charity  only  ex- 
cepted, shall  be  guilty  of  a  misdemeanor." 
His  motion  for  a  new  trial  being  overruled, 
he  brings  error. 

The  evidence  in  support  of  the  accusation, 
briefly  stated,  is  as  follows:  Williamson  was 
foreman  of  a  crew  connected  with  the  yard 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany at  Junta,  Ga.  Betwe^i  the  hours  of 
midnight  and  3  o'clock  a.  m.  Sunday  he  was 
directing  the  switching  and  movements  of 
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certain  railroad  cars  In  the  yard  of  the 
company  at  that  place.  The  actual  movement 
of  the  cars  was  carried  on  by  three  or  four 
other  employes  of  the  company,  who  were 
acting  under  the  directions  of  Williamson  as 
foreman  or  conductor.  These  facts  were  not 
controverted  by  the  accused,  but  it  was  in- 
sisted that  they  did  not  constitute  a  violation 
of  the  statute,  for  the  work  in  question  was 
incidental  and  necessary  to  the  operation 
of  the  regular  passenger  trains  passing 
through  the  yard  at  Junta,  going  north  and 
south,  and  also  to  the  running  of  freight 
trains  during  the  hours  mentioned,  through 
the  said  yard,  all  of  which  trains  were  run- 
ning within  the  statute,  and  not  In  violation 
of  any  penal  law  of  the  state,  it  being  in- 
sisted that  it  was  necessary  for  the  operation 
of  these  passenger  and  freight  trains  that 
the  tracks  in  the  yard  should  be  kept  clear, 
and  that  it  was  absolutely  necessary  that 
other  cars  that  had  reached  their  destination 
at  the  Junta  yard  should  be  taken  from  the 
main  line  and  placed  where  they  would  be 
out  of  the  way  of  the  other  trains  that  were 
expected  to  pass  through  the  yard  later ;  and 
it  was  contended  by  the  defendant  that  this 
work  could  only  be  performed  by  the  yard 
crew  under  his  control,  and  was  absolutely 
necessary  for  the  proper  and  safe  running  of 
the  regular  passenger  trains,  as  well  as  such 
other  trains  as  were  entitled,  under  the  stat- 
ute, to  run  over  the  road  on  Saturday  night 
and  reach  their  destination  in  Atlanta  not 
later  than  8  o'clock  Sunday  morning. 

1.  In  addition  to  the  general  grounds  of 
the  motion  for  a  new  trial,  two  special  as- 
signments of  error  are  made:  First,  it  is  in- 
sisted that  the  court  erred  in  instructing  the 
Jury  as  follows:  *'It  is  not  in  the  power  of 
the  state  to  put  up  any  of  the  crew.  They 
were,  as  the  state  contends,  all  engaged  in 
the  work  being  carried  on,  and  could  not  be 
forced  to  swear  one  against  the  other;  but 
the  defendant  could,  but  fails  to,  put  them 
up  and  explain  the  nature  of  the  work  go- 
ing on,  and  one  contention  of  the  state  is 
that  this  is  a  circumstance  you  can  consider 
in  determining  whether  or  not  that  w^s  k 
work  of  necessity.*'  The  indictment  was 
against  Williamson  alone.  If  other  persons 
were  present  and  saw  him  violating  the  stat- 
ute, they  would  have  been  competent  witness- 
es to  prove  the  fact,  whether  they  were  con- 
nected with  the  same  work  or  not.  Even  if 
these  persons  had  been  Jointly  indicted  with 
the  accused,  they  would  still  have  been  com- 
petent witnesses  for  or  against  each  other  on 
separate  trials.  Section  995  of  the  Penal 
Code  of  1910  provides  that,  "when  two  or 
more  persons  shall  be  Jointly  indicted 
*  • .  ♦  and  are  separately  tried,  they  shall 
be  competent  to  testify  for  or  against  each 
other."  If,  however,  they  were  engaged  in 
the  same  criminal  act,  they  would  not  have 
been  compelled  to  state  any  fact  of  an  in- 
criminatory nature ;  but  this  exemption  has 
repeatedly  been  held  to  be  a  personal  privi- 


lege of  the  witness,  which  he  could  claim  or 
not  as  he  chose.  In  any  event,  we  fail  to  see 
how  the  fact  that  these  other  persons  may 
have  been  engaged  in  the  same  work  could 
relieve  them  from  testifying  as  to  what  the 
accused  was  doing  at  the  time.  They  need 
not  have  been  asked  any  question  as  to  their 
own  conduct;  but,  if  they  desired  to  take 
advantage  of  any  exemption  on  the  ground 
above  indicated,  their  testimony  could,  and 
doubtless  would,  have  been  confined  by  the 
court  to  the  acts  of  the  accused.  In  addi- 
tion to  this,  if  the  fact  of  their  complicity  in 
the  alleged  work  entitled  them  to  the  privi- 
lege of  silence,  this  privilege  could  have  been 
claimed  by  them,  whether  they  had  been  in- 
troduced by  the  accused  or  the  prosecution. 
But  how  could  the  court  know  that,  if  these 
persons  were  introduced  as  witnesses,  they 
would  claim  any  privilege,  or  that  they  were 
engaged  in  the  same  violation  of  the  law  as 
that  charged  against  the  accused,  until  they 
had  been  introduced  as  witnesses  and  their 
testimony  elicited?  We  fail  to  see  how  it 
was  not  In  the  power  of  either  party,  the 
state  or  the  accused,  to  put  any  member  of 
the  crew  on  the  stand  as  a  witness,  if  either 
desired  the  testimony. 

[1]  2.  Error  is  assigned  upon  the  follow- 
ing charge:  "The  witness  for  the  defendant 
was  not  present  and  knows  nothing  of  his 
own  knowledge  about  the  work  being  done. 
That  is  weaker  testimony  in  its  nature,  he 
not  knowing  as  much  about  it  as  the  men 
who  were  doing  the  work.  In  this  connec- 
tion I  shall  read  you  this  section  of  the 
Code  and  give  it  in  charge:  'When  a  party 
has  evidence  in  his  power  and  within  his 
reach,  by  which  he  may  repel  a  claim  or 
charge  against  him,  and  omits  to  produce  it, 
or,  having  more  certain  or  satisfactory  evi- 
dence in  his  power,  relies  upon  that  which  is 
of  a  weaker  nature,  a  presumption  arises 
that  the  charge  or  claim  Is  well  founded ;  but 
the  presumption  may  be  rebutted.'  Now, 
then,  it  is  within  the  power  of  the  defend- 
ant to  place  upon  the  stand  the  VTitnesses 
who  were  with  him,  as  he  claims,  and  who 
know  more  about  it  than  the  superintendent, 
who  was  not  there.  That  is  one  fact  you 
may  consider,  along  with  the  other  evidence 
in  the  case,  in  determining  whether  or  not 
the  work  that  was  being  done,  if  any  was 
done,  was  a  work  of  necessity  at  that  par- 
ticular time,  or  whether  it  could  have  been 
postponed  until  Monday  morning  and  then 
done."  This  excerpt  of  the  charge  was  ob- 
jected to  on  the  ground  that  there  was  noth- 
ing in  the  evidence  to  authorize  it — nothing 
to  indicate  that  any  of  the  witnesses  were 
under  the  power  or  control  of  the  accused,  or 
were  prevented  from  giving  testimony  for 
him  by  any  act  on  his  part.  It  Is  also  ob- 
jected to  as  being  wholly  inappropriate  and 
inapplicable  in  a  criminal  case. 

This  instruction  in  effect  told  the  Jury 
that  they  were  authorized  to  infer,  from 
a  failure  on  the  part  of  the  accused  to  pro- 
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duce  the  employes  who  were  engaged  with 
him  at  the  time,  that  the  prosecution  was 
well  founded.  In  Mills  t.  State,  183  Ga. 
155,  65  S.  E.  368,  it  is  held  that  in  a  crim- 
inal case  the  court  should  not  give  in 
charge  the  section  of  the  Penal  Code  to 
the  effect  that  the  omission  to  produce  er- 
Idenoe  within  a  iwrty's  reach  to  repel  a 
charge  raises  a  presumption  that  the  charge 
is  well  founded.  Penal  Code  1910,  f  1015. 
In  all  criminal  cases  the  burden  is  on  the 
state  to  establish  the  defendant'?  guilt  be- 
yond a  reasonable  doubt  In  the  case  Just 
cited  the  learned  Justice  who  delivered  the 
opinion  of  the  court  says:  "A  diligent  in- 
vestigation fails  to  disclose  any  case  where 
it  has  been  ruled  that  it  was  proper  to  give 
in  charge  to  the  Jury,  in  a  criminal  case 
[this  section]  of  the  Penal  Code.  We  can 
hardly  conceive  of  a^  criminal  case  where 
an  Instruction  In  the  language  of  this  Code 
section  would  be  authorized."  And  in  Knox 
v.  State.  112  Ga.  373,  37  S.  E.  416,  Mr.  Jus- 
tice Little  states  that  this  section  of  the 
Code  is  entirely  inapplicable  to  criminal 
cases.  In  effect  It  tells  the  Jury  that  if  the 
defendant  had  evidence  by  which  he  might 
repel  or  rebut  the  charge,  and  fails  to  in- 
troduce it,  the  presumption  arises  that  he 
is  guilty.  This  violates  the  fundamental 
principle  of  criminal  law  that  the  guilt  of 
the  accused  must  be  shown  by  competent  ev- 
idence before  a  legal  conviction  can  be  had. 
One  accused  of  crime  has  a  right  to  stand 
mute,  and  unless  it  affirmatively  appears  by 
the  evidence  .that  he  Is  guilty  he  cannot  be 
legally  so  held.  The  presumption  of  law  is 
that  he  is  innocent,  and  this  presumption 
remains  until  he  is  proved  to  be  guilty. 
This  principle,  being  Inapplicable  to  criminal 
cases,  has  no  proper  place  in  the  Penal  Code. 
In  the  case  of  Davis  v.  State,  4  Ga.  App. 
442-444,  61  S.  E.  843,  referring  to  the  same 
section  of  the  Code,  this  court  says  that, 
wliere  the  evidence  is  clearly  accessible  to 
both  parties,  this  presumption  does  not  arise. 
Here  the  brief  of  evidence  shows  that  the 
other  members  of  the  crew  were  known  to 
the  prosecution  and  were  entirely  accessible, 
and  no  reason  whatever  appears  why,  if 
their  testimony  had  been  regarded  as  mate- 
rial. It  could  not  have  been  obtained  by  the 
state  as  well  as  by  the  accused.  Under  these 
circumstances,  as  was  said  In  the  Davis 
Case,  the  mere  failure  of  the  defendant  to 
introduce  the  witnesses  did  not  give  rise  to 
any  presumption  that  tl^ls  testimony  would 
have  been  unfavorable  to  him.  See,  also  Wil- 
son V.  State,  8  Ga.  App.  816  (3),  70  S.  E.  193. 
In  view  of  the  repeated  decisions  of  the  Su- 
preme Court  on  the  Inapplicability  of  this 
section  in  criminal  cases,  any  other  discus- 
sion of  the  question  would  be  superfluous. 
We  think  the  court  erred  in  giving  in  charge 
to  the  Jury  the  principle  embodied  in  this 
section  of  the  Code,  and  that  the  error  was 
preJudiclaL 


[2]  3.  On  the  merits  of  the  case,  however, 
which  seem  to  be  not  materially  controvert- 
ed, we  do  not  think  the  conviction  was  au- 
thorized. The  work  done  by  the  crew  In 
charge  of  the  accused  was  done  between  mid- 
night and  3  o'clock  on  Sunday  morning.  The 
evidence  shows  that  during  these  hours  sev- 
eral trains  had  passed  through  Junta,  and 
none  of  them  in  violation  of  the  statute.  Un- 
questionably the  railroad  company  had  a 
right  to  run  Its  passenger  trains  at  all  hours 
during  Sunday,  and  had  a  right  to  run  its 
through  freight  trains  through  the  yard  so 
they  could  reach  their  destination  before  8 
o'clock  Sunday  morning.  Xn  official  of  the 
road  testified  that  this  work  that  was  done 
in  the  yard  was  absolutely  necessary  for 
the  operation  of  the  trains  which  the  rail- 
road company  was  authorized  to  operate; 
and  he  further  testified  that  this  defendant 
and  those  whom  he  had  In  charge  constituted 
the  crew  of  the  yard  engaged  in  this  neces- 
sary work  as  an  incident  of  the  lawful  op- 
eration of  its  passenger  trains  and  those 
freight  trains  which  It  could  lawfully  op- 
erate through  the  yard.  The  evidence  fur- 
ther shows  that  there  were  cars  which  had 
reached  the  yard  and  were  on  the  main 
tracks,  and  that  the  tracks  had  to  be  clear- 
ed of  these  cars  in  order  that  the  regular 
passenger  trains  might  pass  through.  It 
therefore  follows,  since  the  Legislature  has 
expressly,  or  by  necessary  implication,  made 
it  lawful  to  operate  passenger  and  mail 
trains  on  Sunday,  and,  under  named  con- 
ditions, freight  trains  up  to  8  o'clock  a. 
m.,  and  this  work  In  the  yard  at  Junta 
was  necessary  to  a  safe  and  proper  opera- 
tion of  such  trains  through  its  yard,  that, 
the  accused  and  the  crew  under  his  charge 
were  engaged  in  a  work  of  necessity,  and 
were  therefore  within  the  exception  con- 
tained in  section  416  of  the  Penal  Code. 
Southern  Railway  Co.  v.  Wallls,  133  Ga.  553, 
66  S.  B.  370,  30  L.  R.  A.  (N.  S.)  401;  Kellam 
V.  State,  7  Ga.  App.  575,  67  S.  E.  683. 

The  evidence  of  the  superintendent  (whlcb 
seems  not  to  have  been  controverted)  Is  that 
on  this  occasion  there  had  been,  through  no 
fault  whatever  of  the  railroad  company,  a 
congestion  of  cars  in  the  yard  at  Junta;  that 
this  congestion  rarely  occurred,  and  when  it 
did  occur,  as  in  the  present  instance,  it  was 
absolutely  necessary  to  clear  the  tracks  of 
the  cars  and  switch  them  from  the  main  line, 
in  order  that  the  passenger  trains  and 
freight  cars  which  were  properly  scheduled 
to  arrive  at  their  destination  In  the  state  be- 
fore 8  o'clock  on  Sunday  morning  might  pass 
through;  otherwise  there  would  have  been 
great  Interruption  and  delay  in  the  traffic 
of  the  railroad  company.  It  seems  dear, 
from  the  evidence,  that  the  railroad  company 
was  not  violating  the  law  In  doing  this  work, 
which  was  absolutely  necessary  for  the  prop- 
er and  lawful  operation  of  its  trains;  and 
it  appears  from  the  evidence  that  it  was  en- 
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deavoring  in  every  way  i>ossible  to  cpaform 
to  the  statute,  and  not  to  violate  lt» 
Judgment  reversed. 


<9  Oa.  App.  S81) 

AliBRITTON  V.  TYGART.    (No.  2,975.) 
(Goart  of  Appeals  of  Oeorgia.    June  7, 1911.) 

(SyllabuM  hy  the  Court  J 

New  Tbiai.  (|  132*>— Appeal  and  Ebbob  (| 
933*>— Filing  Bbixf  of  Evidence— Exten- 
sion OF  TiiOB— Dibcbetion  of  Coubt. 
The  law  in  this  state  contemplates  that  the 
brief  of  the  evidence  accompanying  a  motion  for 
new  trial,  as  well  as  the  motion  itself,  shall  be 
filed  at  the  term  at  which  the  trial  takes  place; 
and  in  order  to  authorise  a  later  filing  of  the 
brief  of  the  evidence,  an  order  of  coart  must  be 
taken  during  that  term,  ^ranting  the  privilege. 
An  order  continuing  the  hearing  of  the -motion 
does  not  of  Itself  extend  the  time  within  which 
the  brief  of  the  evidence  may  be  filed.  If  an 
order  is  taken  which  is  ambiguous  or  equiyocal 
in  its  terms,  so  far  as  it  relates  to  the  question 
as  to  whether  the  movant  shall  have  time  be- 
yond the  term  in  which  to  present  the  brief  of 
the  evidence,  the  reviewing  court  will  not  re- 
verse the  trial  judge  in  construing  it  against  the 
movant. 

[£3d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Die.  §1  27S-275;  Dec.  Dig.  §  132 ;•  Ap- 
peal and  Error,  Dec  Dig.  S  933.^] 

Error  from  City  Oonrt  of  Nashville;  W^ 
D.  Buie,  Judge. 

Action  by  R.  G.  Tygart  against  E.  J.  Al- 
britton.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

See,  also,  134  6a.  485,  68  S.  E.  79. 

J.  W.  Powtil  and  W.  G.  Harrison,  for 
plaintiff  in  error.  J.  P.  Knight,  Alexander 
A  Gary,  and  Hendricks  &  Obristlan,  for  de- 
f^dant  In  error. 


POWELL^  J.  The  case  of  Tygart  v.  Al- 
brltton  was  tried  at  the  April  term,  1910, 
of  the  dty  court  of  Nashville.  Verdict  hav- 
ing been  rendered  in  favor  of  the  plaintiff, 
the  defendant  filed  what  is  commonly  called 
a  ''skeleton  motion  for  ne\^  trial,"  and  took 
thereon  a  rule  nisi,  returnable  on  the  17th 
of  May,  in  vacation.  No  brief  of  the  evi- 
dence was  filed,  but  the  following  order  was 
taken:  *'The  defendant  having  made  a  mo- 
tion for  a  new  trial  in  said  case,  on  the 
grounds  herein  stated,  and  said  grounds 
having  been  approved  by  the  court,  and  It 
appearing  that  It  is  impossible  to  make  out 
and  complete  a  brief  of  the  testimony  in 


said  case  before  adjournment  of  court,  it 
is  ordered  by  the  court  that  said  motion  be 
heard  and  determined  on  the  17th  day  of 
May,  1910,  in  vacation,  at  Nashville,  and 
that  movant  may  amend  said  motion  at  any 
time  before  the  final  hearing,  and  if  not 
heard  then  to  go  over  to  regular  term.*'  It 
win  be  noticed  that,  while  this  order  pur- 
ports to  extend  the  time  within  which 
amendments  may  be  made  to  the  motion  it- 
self, it  does  not  extend  the  time  for  the  filing 
or  presenting  of  the  brief  of  the  evidence. 
On  the  17th  of  May,  and  from  time  to  time 
thereafter,  orders  were  taken  extending  the 
time  of  hearing,  and  in  some  of  the  orders, 
if  not  all  of  them,  the  right  to  file  a  brief 
of  the  evidence  was  preserved;  that  is  to 
say,  preserved  so  far  as  it  was  In  the  power 
of  the  court  then  to  preserve  it  Finally  the 
matter  came  on  for  hearing  on  the  5th  of 
September,  1910.  Movant  then  presented  a 
brief  of  the  evidence.  The  court  held  that 
it  was  too  late  to  file  it,  and  dismissed  the 
motion. 

The  case  seems  to  be  controlled  by  the  de- 
cisions of  the  Supreme  Court  in  the  cases 
of  Plnuebad  v.  Pinnebad,  129  Ga.  267,  58 
S.  E.  879,  Barnes  v.  Macon  R.  Ck>.,  105  Ga. 
495,  30  S.  E.  883,  and  Oohen  v.  Lester,  108 
Ga.  665«  29  S.  E.  823.  It  is  true  that  the 
present  order  is  somewhat  equivocal,  in  that 
it  recites  as  one  of  the  reasons  for  continu- 
ing the  hearing  from  the  first  term  that  **lt 
is  impossible  to  make  out  and  complete  a 
brief  of  the  testimony  in  said  case  before 
adjournment  of  court'*;  but  the  cases  Just 
cited  all  go  to  the  extent  of  holding  that* 
where  the  order  is  equivocal,  the  construe- 
tion  placed  thereon  by  the  trial  Judge  who 
granted  the  order  will  be  adopted  by  the  re- 
viewing court  It  takes  no  special  order  to 
allow  the  movant  to  amend  his  original  mo- 
tion for  new  trial.  The  right  of  amendment 
seems  to  exist  at  all  times,  until  the  motion 
is  finally  disposed  of ;  but  the  right  to  file  a 
brief  of  the  evidence  stands  upon  a  very  dif- 
ferent footing.  Under  Civil  Code  1910,  f 
6089,  it  seems  that,  if  the  motion  and  the 
brief  of  the  evidence  are  filed  during  the 
term,  either  of  them  may  be  amended  there- 
after, and  that  the  Judge  may  enter  his  ap- 
proval upon  the  brief  of  the  evidence  at  any 
subsequent  time,  either  in  term  time  or  in 
vacation,  when  the  matter  lawfully  comes 
before  him  for  hearing. 

Judgment  affirmed. 


*For  other  esass  see  seme  topis  sad  ssotton  NUMBBR  ia  Deo.  DIs.  A  Am.  Die.  Koy  No.  Bmim  m  Itap'r  ImUgm 
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<8»  S.  a  1M) 

WABRBN  et  aL  t.  WILSON. 

{Sapreme  Gout  •t  Sooth  Oaxoliiuu     June  6t 

1911.) 

1.  Afpsai.  and  Buob  (I  664*>-<JASB-*Fn«nvo 

— TlHB  or— ESZTENSION— SUPBBMK  COUBT, 

Under  Code  Civ.  Proc.  1902.  |  349,  provid- 
ing that  the  Supreme  Ck>urt  in  its  discretion  may 
permit  acts  necessary  to  an  appeal  and  omit- 
ted through  mistake  or  inadvertence  to  be  done 
out  of  time,  if  satisfied  that  the  appeal  was  talc- 
en  in  good  raith  and  the  notice  was  given  in  due 
time  for  serving  a  proposed  case  with  ex- 
ceptions, which,  under  section  345,  must  be 
served  within  30  days  after  notice,  can  be  ex- 
tended by  the  Supreme  Court  after  the  expira- 
tion of  the  first  30  days. 

[Bid,  Note^— For  other  cases,  see  Appeal  aod 
Brror,  Dec  Dig.  |  664.*] 

2.  Afpbal  and  ESbbob  (|  564*)— Oaob-Filinq 
— TlHB  ob'--EIztbnbion. 

A  failure  to  serve  the  proposed  case  and  ex- 
ceptions within  30  dtLjs  after  notice  of  appeal, 
as  required  by  Code  Civ.  Proc.  §  345,  wilt  be 
ozcDsed  where  no  judgment  has  been  entered. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Shror,  Dec  Dig.  (  564.*] 

S.  Appbal  and  Ebbob  (I  134*)— DlBMISaAIr- 

JuDGHSNT— Appeal  Fbom. 

Upon  proper  motion,  an  appeal  from  a  Judg- 
sient  not  yet  entered  will  be  dismissed. 

[£5d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  f  898 ;   Dec  Dig.  i  134.*] 

4.  Appeal  and  Ebbob  (i  564*)— Filing— Tna 
OF  —  Extension  —  DiscBETioN  or  Supbbmb 

CoUBT. 

Where  an  appeal  was  in  good  faith  taken 
from  a  judgment  not  entered,  tiie  notice  of  ap- 
peal being  served  within  due  time,  the  Supreme 
Court  should  under  Code  Civ.  Proc  f  849, 
grant  the  appellant  an  extension  of  time  for 
wernn^  his  proposed  case  and  exceptions,  where 
his  failure  to  serve  them  within  the  statutory 
period  was  occasioned  by  the  appellee's  failure 
to  enter  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  564.*] 

Action  by  G.  Li.  Warren  and  others  against 
P.  J.  Wilson.  From  a  judgment  for  defend- 
ant, plaintiffs  appeal.  On  motion  to  dis- 
miss appeaL    Denied. 

Warren  it  Warren,  for  G.  L.  Warren. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss the  appeal  herein  on  the  ground  that  no 
•case  with  exceptions  was  served  within  30 
^ays  after  notice  of  intention  to  appeal.  The 
action  was  for  the  recovery  of  real  estate, 
and  the  verdict  was  for  the  defendant 

[1]  Judge  Watts  made  his  order  refusing  a 
ne^r  trial  on  February  18,  1911,  and  notice 
of  intention  to  appeal  from  this  order  and 
tbe  judgment  rendered  in  the  case  was  serv- 
ed on  February  23,  1911.  Proposed  case 
with  exceptions  was  served  by  the  sheriff 
on  April  10,  1911,  44  days  after  notice  of  in- 
tention to  appeaL  Section  845  of  the  Code 
of  Procedure  requires  that  case,  with  ex- 
ceptions, be  served  within  30  days  after  no- 


tice of  appeal.  Section  848  provides  that 
the  circuit  judge  who  heard  the  cause,  or 
any  one  of  the  justices  of  the  Supreme  Court, 
upon  four  days*  notice,  may  extend  the  time 
for  taking  any  proceeding  in  the  perfection 
of  an  appeal,  except  the  time  of  giving  no- 
tice of  appeaL  Relief  under  this  section  re- 
quires that  notice  of  motion  for  extension  of 
time  be  given  before  the  expiration  of  the 
time  limited,  which  was  not  done  in  this 
case.  However,  sections  339  and  349  provide 
that  the  Supreme  CJourt  in  its'  discretion  may 
permit  acts  to  perfect  an  appeal  out  of  time 
omitted  to  be  done  through  mistake  or  in- 
advertence, if  satisfied  that  the  appeal  was 
taken  in  good  faith,  and  notice  of  appeal 
was  given  in  due  time.  The  requirement  of 
section  348  that  notice  of  motion  to  extend 
time  must  be  given  before  expiration  of  the 
time  limited  does  not  apply,  when  the  ap- 
plication is  to  the  Supreme  Court  In  deter- 
mining whether  to  dismiss  the  appeal  for 
failure  to  serve  case  and  exceptions  in  time, 
this  court  will  consider  whether  the  excuse 
offered  by  the  appellant  in  opposition  to  the 
motion  is  such  as  would  move  the  court  to 
grant  an  extension  of  time  to  perfect  the  ap- 
peal. The  appellant  explains  his  delay  in 
serving  proposed  case  and  exceptions  on  the 
ground  that,  after  diligence,  he  was  unable 
to  procure  the  stenographer's  report  of  the 
charge  and  testimony  in  time,  and  upon  the 
farther  ground  that  on  March  21,  1911,  he 
discovered  for  the  first  time  that  respondent 
had  not  entered  judgment  in  the  case,  where- 
upon he  concluded  under  the  case  of  Pub- 
lishing Co.  V.  Glbbes,  59  S.  C.  219,  37  S.  E. 
753,  that  he  had  30  days  after  entry  of  Judg- 
ment to  serve  case  and  exceptions.  It  ap- 
pears that  no  judgment  had  been  entered  up 
to  the  time  of  hearing  this  motion,  but  appel- 
lant declares  his  intention  to  have  such  judg- 
ment promptly  entered  himself  if  respondent 
does  not 

[2]  The  fact  that  no  judgment  has  been 
entered  may  excuse  the  failure  to  serve  with- 
in 30  days  after  notice  of  appeal  the  case 
and  exceptions  on  appeal  from  the  judgment 
Pub.  Co.  V.  Glbbes,  supra. 

[8]  Upon  a  proper  motion  the  court  would 
be  warranted  in  dismissing  an  appeal  from  a 
judgment  not  entered,  but  the  motion  to  dis- 
miss is  not  based  upon  that  ground,  but  sole- 
ly upon  the  ground  that  case  with  exceptions 
was  not  served  in  time,  which  goes  upon  the 
theory  that  judgment  has  been  entered. 

[4]  We  are  satisfied  that  the  appeal  from 
the  judgment  to  be  entered  and  from  the  or- 
der refusing  new  trial  is  taken  In  good  faith, 
and  the  notice  of  appeal  having  been  given 
within  time,  we  must  decline  to  dismiss  the 
appeal  on  the  ground  stated  in  the  motion. 

Motion  refused. 
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ATLANTIC  COAST  LINE  R.  CO.  t.  CITY 
OF  GOLDSBORO. 

(Supreme  Court  of  North  Carolina.     May  81« 

1911.) 

1.  Raiiaoads    d   98*)— Stbbep   C»0BsrNO&— 
Changs  of  Gkadb— Railroad  Chabteb. 

The  charter  of  a  railroad,  authorizing  it 
to  construct  its  road  to  cross  any  public  way, 
provided  that,  whenever  it  croases  luch  public 
road,  it  shall  cause  its  road  to  be  so  construct- 
ed as  not  to  impede  the  passage  along  the  public 
road,  is  not  limited  to  public  rOads  existing 
when  the  railroad  was  constructed,  but  requires 
it  to  conform  its  grade  to  streets  subsequently 
constructed  across  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i§  201-296;   Dec.  Dig.  §  98.*] 

2.  Railboadb    (}    98*>-Stbkbt    Obossingb— 
Change  or  Grade— Poweb  to  Order. 

Revisal  1908,  |  1097(10),  authorizing  the 
Corporation  Commission  to  require  the  raising 
or  lowering  by  a  railroad  of  its  track  at  any 
crossine,  and  to  designate  who  shall  pay  for  the 
same,  does  not  deprive  a  city  of  the  right  to  ex- 
ercise its  police  power,  under  its  charter,  in 
that  regard ;  but  is  supplementary  merely. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  «§  291-296;   Dec  Dig.  i  98.*] 

8.  Railboadb  (i  98*)  — Stkebt  Crobsinos  — 
Change  of  Grade— Limitations. 

Revisal  1908,  §  388,  providing  that  no  rail- 
road shall  be  barred  by  limitations  as  to  its 
right  of  wa^  by  occupation  of  it  by  another,  has 
no  application  where  a  city  is  not  contending 
for  the  soil  of  any  part  of  a  right  of  way,  but  is 
merely  contending  for  the  right  to  require  the 
railroad  to  change  the  grade  of  its  roadbed  where 
it  is  crossed  by  streets,  so  that  public  travel 
and  the  drainage  of  the  city  may  not  be  impeded. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  291-296;  Dec.  Dig.  §  98.*] 

4.  Railroads  d  231*)— Moving  Cars  in  Cttt 
—Ordinances— "Shifting  Cars." 

An  ordinance  prohibiting  a  railroad  running 
through  the  citv  from  ^'shiiting*'  cars— that  is, 
cutting  out  and  putting  in  cars  in  the  making 
up  of  a  train— within  certain  four  blocks  in  the 
heart  of  the  city,  except  between  6:30  and  8:30 
a.  m.  and  between  4:30  and  6:30  p.  m.,  or  from 
allowing  anv  car  to  stand  for  Ioniser  than  five 
minutes  within  such  space,  is  a  valid  reasonable 
exercise  of  the  x>olice  power.  (Per  an  equally 
divided  court.) 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  745;    Dec  Dig.  S  231.* 

For  other  definitions,  see  Words  and  Phrascb, 
vol.  7,  p.  6485.] 

Appeal  from  Superior  Coiirt»  Wayne  Coun- 
ty;  W.  J.  Adams,  Judge. 

Action  by  the  Atlantic  Coast  line  Rail- 
road Company  against  the  City  of  Golds- 
boro.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

W.  C.  Munroe,  Geo.  B.  Elliott,  and  Geo. 
M.  Rose,  for  appellant  D.  C.  Humphrey  and 
Aycock  &  Winston,  for  appellee. 

CLARE,  a  J.  The  Atlantic  Coast  Line 
Railroad,  originally  the  Wilmington  &  Wei- 
don  Railroad  Company,  occupies  with  its 
track  the  chief  street  of  the  city  of  Golds- 
boro.  Its  right  of  way,  65  feet  on  each  side 
of  its  roadbed,  embraces  the  whole  of  what 
is  known  as  East  and  West  Center  streets. 


which  extend  north  and  south  the  entire 
length  of  the  city.  The  right  of  way  was 
originally  acquired  about  1835,  and  the  town 
has  been  built  np  oh  either  side  and  became 
incorporated  in  1847.  The  city  of  Golds- 
boro,  under  the  authority  of  the  powers 
granted  in  its  charter,  has  instituted  a  sys- 
tem of  grading  its  streets  and  of  drainage 
extending  throughout  the  city.  In  pursuance 
of  this  work,  the  roadbed  of  the  railroad  on 
Center  street  in  some  places  Is  now  six  inch- 
es and  from  that  to  eighteen  inches  higher 
than  the  grade  of  that  street  and  of  the  other 
streets  of  the  dty  which  cross  East  and 
West  Center  streets  at  right  angles.  The 
city  authorities  have  passed  an  ordinance 
providing  that  *'all  railroad  companies  own- 
ing tracks  on  East  and  West  Center  streets, 
between  Walnut  and  Vine  streets,  in  said 
city  of  Goldsboro  are  hereby  required  to 
lower  said  tracks,  so  as  to  make  the  same 
conform  to  the  grade  line  of  said  streets  and 
said  tracks  to  be  filled  in  between  rails ;  the 
grade  line  of  said  street  being  as  follows: 
Beginning  at  the  present  grade  line,  corner 
of  Walnut  and  East  and  West  Center  streets 
to  be  lowered  6  inches  to  comer  of  Mulberry 
and  East  and  West  Center  streets,  10  inch- 
es to  comer  of  Ash  and  East  and  West 
Center  streets  and  18  inches  to  comer  of 
Vine  and  East  and  West  Center  streets." 
Another  section  of  the  ordinance  provides 
that  failure  or  refusal  to  comply  with  the 
ordinance  should  be  a  misdemeanor  and  fined 
$50.  The  plaintiff  attacks  this  ordinance  as 
being  unconstltutlonatl  and  void,  and  sought 
to  enjoin  all  enforcement  of  the  ordinance 
by  a  criminal  proceeding.  The  city  has 
heretofore  graded  and  paved  at  its  own  ex- 
pense said  East  and  West  Center  street 
outside  of  that  part  of  the  street  occupied 
and  used  by  the  defendant  as  its  roadbed. 
The  injunction  was  refused,  and  the  plain- 
tiff appealed. 

The  city  has  from  time  to  time  laid  out 
numerous  streets  crossing  said  right  of  way, 
and  has  worked  and  maintained  its  streets 
and  cross-streets  for  more  than  60  years, 
including  all  of  East  and  West  Center  streets 
outside  of  the  actual  space  occupied  by  plain- 
tiff's roadbed.  As  a  general  rule,  a  court 
of  equity  has  no  jurisdiction  to  restrain  a 
state  from  prosecuting  for  a  violation  of 
its  statutes  and  ordinances.  The  ordinances 
In  question  were  made  by  the  city  in  pur- 
suance of  its  governmental  authority.  We 
need  not  enter  into  the  learned  and  elabor- 
ate discussion  as  to  what  cases,  if  any, 
present  exceptions  to  this  general  rule,  for 
we  are  of  the  opinion  that  the  ordinance  re- 
quiring the  plaintiff  to  lower  its  track  from 
6  to  18  inches  at  the  points  where  the  cross- 
streets  pass  over  the  railroad  track  Is  a 
legal  exercise  of  the  public  authority  rested 
in  the  defendant  The  plaintiff  took  Its 
charter    expecting    that    towns    and    cities 
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would  grow  up  along  the  line,  of  its  road, 
and  knowing  that  with  the  development  of 
the  country  new  roads,  and  in  the  cities  and 
towns  that  new  streets,  would  be  laid  out 
across  its  right  of  way.  Aad  it  took  its 
charter  knowing,  too,  that  the  state  would 
have  the  right  to  lay  out  such  roads  and  new 
streets,  and  to  require  the  railroad  to  make 
such  alterations  as  would  prevent  the  pas- 
sage over  its  track  by  the  public  being  im- 
peded. In  English  y.  New  Haven,  32  Conn. 
241,  it  was  held  that  the  city  had  the  right 
to  require  the  railroad  company  to  widen 
the  crossing  of  a  street  over  its  track,  or 
to  make  such  other  changes  as  the  public 
convenience  and  necessity  might  require,  in 
order  that  there  should  be  no  hindrance  to 
the  public  in  crossing  the  railroad  track.  In 
Railroad  v.  Bristol,  151  U.  S.  556,  14  Sup. 
Ot.  437,  38  Tj.  Ed.  269,  it  was  held  that  tne 
imposition  upon  a  railroad  company  of  the 
entire  expense  of  a  chan'ge  of  grade  at  a 
railroad  crossing  is  not  a  violation  of  any 
constitutional  right  In  Cleveland  y.  Au- 
gusU,  102  Ga.  233,  29  S.  E.  584,  43  L.  R.  A. 
638,  the  subject  is  fully  discussed  in  a 
very  able  opinion  which  holds  that  a  rail- 
road corporation  must  make  such  altera- 
tions in  the  change  of  its  grade  as  will  con- 
form to  the  new  grading  of  the  streets 
adopted  by  the  city.  In  railroad  v.  Duluth, 
208  U.  S  583,  28  Sup.  Ct  341,  62  L.  Ed. 
630,  it  was  held  that:  ''The  right  to  exercise 
the  police  power  is  a  continuing  one  that 
cannot  be  limited  or  contracted  away  by  the 
state  or  Its  municipality,  nor  can  it  be  de- 
stroyed by  compromise  as  it  is  immaterial 
upon  what  consideration  the  attempted  con- 
tract is  based.  Such  power  when  exercised 
in  the  interest  of  public  health  and  safety 
Is  to  be  maintained  unhampered  by  con- 
tracts and  private  interests;  hence  an  ordi- 
nance by  a  city  compelling  a  railroad  to 
repair  a  viaduct  constructed  after  the  open- 
ing of  a  road  is  valid  though  the  city  for  a 
substantial  consideration  had  contracted  to 
relieve  the  railroad  company  from  making 
such  repairs  for  a  term  of  years." 

[1]  In  the  present  case^  however,  there  was 
no  contract  exempting  the  railroad  from 
changing  its  grade  at  such  crossings  when 
required.  Indeed,  section  27  of  plaintiff's 
charter  in  the  laws  of  1833  (Priv.  Acts  1833- 
34,  c.  78)  expressly  requires  the  plaintiff  to 
do  what  the  city  now  requires.  Said  sec- 
tion provides:  "It  shall  be  lawful  for  the 
said  railroad  company  in  the  construction 
of  its  said  road  to  intersect  or  cross  an> 
public  or  private  way  established  by  law; 
and  it  shall  be  lawful  for  them  to  run  their 
road  along  the  route  of  any  such  road ;  pro- 
vided whenever  they  intersect  and  cross 
«uch  public  or  private  road  the  president  or 
directors  shall  cause  the  railroad  to  be  so 
constructed  as  not  to  impede  the  passage  of 
travelers  on  said  puVilic  road  or  private  way 
^.foresaid."     In  Minneapolis  y.  Railroad,  98 


Minn.  380,  108  N.  W.  261,  28  Ll  R.  A.  (N. 
S.)  307,  120  Am.  St.  Rep.  581,  the  Supreme 
Court  of  Minnesota  held  that  an  almost  iden- 
tical provision  in  the  charter  of  a. railroad 
company  was  as  applicable  to  new  public 
roads  laid  out  across  the  right  of  way  as  it 
was  to  old  roads  over  which  the  right  of 
way  ran,  and  said:  'The  purpose  of  incor- 
porating this  particular  provision  in  the 
charter  of  the  railroad  company  was  in  the 
interest  of  the  public  and  to  require  the 
railroad  company  to  keep  in  good  repair  all 
crossings  at  the  •  intersection  of  highways. 
•  •  *  The  evils  intended  to  be  guarded 
against  are  the  same,  and  apply  equally  to 
both  new  and  old  streets.  There  was  no  rea- 
son why  the  Legislature  should  deem  it  pru- 
dent to  provide  for  existing  highways  only, 
and  we  do  no  violence  to  the  rules  of  stat- 
utory construction  in  holding  that  the  pro- 
visions of  defendant's  charter  were  intend- 
ed to  include  all  streets  and  highways  inter- 
sected by  railroads  whether  laid  out  before 
or  after  building  of  the  railroad.  The  ex- 
pression of  the  statute  is  special  perhaps; 
but  the  reason  therefor  is  general.  The 'ex- 
pression must  therefore  be  deemed  generaL 
A  railroad  company  accepts  and  receives 
its.  franchise,  subject  to  the  implied  right 
of  the  state  to  lay  out  and  open  new  streets 
and  highways  over  its  tracks,  and  must  be 
deemed  as  a  matter  of  law  to  have  had  in 
contemplation  at  the  time  its  charter  was 
granted,  and  is  bound  to  assume  all  burdens 
Incident  to  new,  as  well  as  existing,  cross- 
ings.*' The  same  doctrine  has  been  held  in 
Maine,  Connecticut,  Illinois,  New  York,  Ten- 
nessee, Indiana,  Texas,  Mississippi,  Ohio, 
Nebraska,  New  Jersey,  Vermont,  Wisconsin, 
and  by  the  United  States  Supreme  Court 
Indeed,  the  above  case  from  Minnesota  was 
affirmed  214  U.  S.  497,  29  Sup.  Ct  698,  53 
L.  Ed.  1060.  In  the  above-cited  case  of  Cleve- 
land y.  Augusta,  102  Ga.  233,  29  S.  E.  584, 
43  L.  R.  A.  638,  the  railroad  ran  across 
the  public  road  which  was  not  then  a  street 
When  the  territory  was  taken  into  the  city, 
its  authorities  changed  the  road  to  a  street 
and  raised  the  grade  at  that  point  and  re- 
quired the  railroad  to  raise  its  grade.  This 
the  railroad  refused  to  do  unless  the  city 
would  pay  the  expense.  The  court  held  that 
the  railroad  company  was  liable  for  the  ex- 
pense of  raising  its  roadbed  to  conform  to 
the  city  grade,  and  said  that  it  must  yield 
to  the  reasonable  burden  imposed  by  the 
growth  and  development  of  the  country  or 
the  city;  and,  where  the  public  welfare 
demands  a  change  of  grade  of  the  highway 
or  street  the  railroad  company  must  at  its 
own  expense,  make  such  alterations  in  the 
grade  of  its  crossing  as  will  conform  to  the 
new  grade.  That  case  is  exactly  in  point 
In  the  course  of  its  opinion  the  court  said: 
"Upon  streets  or  highways  crossed  by  it  or 
subsequently  laid  out  the  railroad  company 
must  construct  proper  crossings"  (Lancaster 
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T.  RaflroaA,  29  Neb.  412,  46  N.  W.  469; 
Railroad  v.  Smith,  91  Ind.  119, 13  Am.  &  EDg. 
Ry.  Gas.  006),  and  mast  alter,  change,  or 
othcArwlse  reconstruct  such  crossings  when- 
ever the  public  wtifare  demands  (English  v. 
New  Haven  Co.,  82  ConiL  240).  The  doctrine 
Is  farther  clearly  stated  thus  by  the  coart: 
''When  the  railroad  company  laid  Its  track 
across  the  highway,  It  did  so  sabject  to  the 
right  of  the  public  aothorltlee  to  make  such 
alterations  or  changes  In  the  highway,  either 
by  lowering  or  raising  the  grade,  widening  or 
otherwise  Improving  the  same,  as  the  public 
safety  and  welfare  might  require.  In  doing 
so  the  presence  of  the  railroad  necessitates 
a  certain  character  of  crossings  and  safe- 
guards which  otherwise  would  not  exist; 
and,  with  however  much  plausibility  it  might 
be  argued  that  the  public  authorities  should 
be  required  to  do  Just  such  work  as  they 
would  have  to  do  did  the  railroad  not  exist, 
it  is  certain  that  the  railroad  company 
should  bear  the  burden  of  such  work  as  is 
made  necessary  by  reason  of  the  peculiar 
and  dangerous  character  of  its  operation. 
The  principle  of  the  common  law  Is  embodied 
In  this  statute.  It  is  the  railroad  which 
makes  the  construction  of  a  railroad  cross- 
ing necessary,  whether  the  highway  be  laid 
out  before  or  after  the  construction  of  the 
railroad." 

In  Railroad  v.  Minnesota,  208  U.  iS.  583, 
28  Sup.  Gt  841,  52  L.  Ed.  680,  It  is  said: 
''As  the  Supreme  Court  of  Minnesota  points 
out  in  its  opinion  (98  Minn.  380,  108  N.  W. 
261,  28  L.  R.  A.  [N.  S.]  298,  120  Am.  St  Rep. 
581),  the  state  courts  are  not  altogether 
agreed  as  to  the  right  to.  compel  railroads 
without  compensation  to  construct  and  main- 
tain suitable  crossings  at  streets  extended 
over  its  right  of  way  after  the  construction 
of  the  railroad.  The  great  weight  of  state 
authority  Is  in  favor  of  such  right  See 
cases  cited,  98  Minn.  880,  108  N.  W.  261, 
28  li.  R.  A.  (N.  S.)  298,  120  Am.  St  Rep. 
581.  There  can  be  no  question  as  to  the 
attitude  of  this  court  upon  this  question,  as 
it  has  been  uniformly  held  that  the  right  to 
exercise  the  police  power  is  a  continuing  one^ 
that  it  cannot  be  contracted  away,  and  that 
a  requirement  that  a  corporation  or  an  in- 
dividual comply  with  reasonable  police  regu- 
lations without  compensation  is  the  legiti- 
mate exercise  of  the  power  and  not  in  vio- 
lation of  the  constitutional  inhibition  against 
the  impairment  of  obligations  of  contract.'* 
Here  the  city,  in  pursuance  of  its  right  has 
graded  the  streets  of  the  city  and  put  in  a 
system  of  drainage,  both  of  which  are  im- 
peded by  the  railroad  maintaining  its  road- 
bed on  Center  street  from  6  to  18  Inches 
above  the  level  of  the  streets  crossing  it; 
its  roadbed  extending  through  the  entire 
length  of  the  city  on  this  main  street 

[2]  The  plaintiff  earnestly  contends  that 
Inasmuch  as  Rev.  1908, 1 1097  (10)  authorized 
the  Corporation  Commission  to  require  the 


raising  or  lowering  by  a  railroad  of  Its  track 
or  highway  at  any  crossing  and  to  desig- 
nate who  shall  pay  for  the  same,  this  de> 
prives  the  dty  of  Goldsboro  of  the  right  to 
exercise  its  police  power  in  that  regard.  The 
provision  just  cited  giving  the  Corporation 
Commission  the  power  stated  is  not  in  dero- 
gation of  that  conferred  In  the  charters  of 
towns  and  cities,  but  Is  supplementary 
merely. 

[3]  The  plaintiff  also  contends  that  Re* 
visal,  I  388,  that  no  railroad  company,  etc, 
shall  be  barred  by  the  statute  of  limitations 
as  to  its  right  of  way,  etc.,  by  occupation 
of  the  same  by  any  person  whatever,  de- 
prived the  city  of  the  right  there  claimed. 
This  Is  a  misconception.  The  defendant  is 
not  contending  for  the  ownership  of  the 
soil  ot  £2ast  and  West  Center  streets.  It 
is  merely  asserting  its  right  to  require  the 
railroad  company  to  change  the  grade  of  its 
roadbed  where  It  is  crossed  by  other  streets 
so  that  public  travel  and  the  drainage  of 
the  city  may  not  be  impeded. 

[41  A  further  ordinance  of  the  dty  pro- 
hibits the  railroad  from  doing  any  'Shift- 
ing on  East  and  West  Center  streets  be- 
tween Spruce  and  Ash  at  any  other  time 
than  from  the  hours  of  6:80  and  8:80  a.  m. 
and  from  4:30  to  6:30  p.  m.,  or  to  allow  any 
car  to  stand  for  a  longer  period  than  5  min- 
utes at  any  point  on  East  and  West  Center 
streets  between  Spruce  and  Ash  under  a 
penalty  of  $50  for  each  offense.*'  East  and 
West  Center  streets  constitute  the  main 
street  of  the  town,  and  that  portion  of  it 
between  Spruce  and  Ash — four  blocks — ^is 
the  very  heart  of  the  city.  In  a  former  ac- 
tion, in  which  this  plaintiff  In  this  case  was 
a  defendant  (Dewey  t.  Railroad,  142  N.  C. 
892,  55  S.  E.  292),  the  plaintiff  herein,  which 
was  defendant  In  that  action,  alleged  in  its 
answer  as  follows:  "The  operation  of  the 
trains  along  said  Center  street  increases  an- 
nually and  the  danger  accordingly.  Trains 
are  constantly  passing,  and  the  crossings, 
notwithstanding  the  utmost  diligence  and 
care  on  the  part  of  the  railroad,  are  neces- 
sarily blocked.  Said  Center  street  is  the 
main  business  street  In  the  dty.  It  is  fre- 
quently crowded  with  pedestrians  and  ve- 
hicles, and  the  operation  of  so  many  trains 
daily  throughout  the  length  of  said  street 
is  fraught  vrith  danger  to  life  and  proper^ 
ty.**  This  statement  admission,  and  aver- 
ment of  the  plaintiff  herein,  made  under  oath, 
iB  set  up  In  the  answer  in  this  case  In  which 
an  injunction  Is  sought  and  it  is  admitted 
in  the  reply.  We  understand  the  ordinance 
hi  forbidding  "shifting"  within  the  limited 
space  of  four  blocks,  on  the  main  street  In 
the  center  of  the  town,  to  refer  to  what  la 
commonly  understood  by  that  expression,  to 
wit  the  "cutting  out  and  putting  in*'  car» 
In  the  making  up  of  a  train  before  It  Is  dis- 
patched on  Its  journey.  Such  a  regulation 
certainly  cannot  be  held  void,  and  Is  a  tmr 
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Bonable  exerdae  of  the  police  power  neces- 
sary for  the  convenience  SDd  safety  of  the 
public  at  the  fonr  crossings  designated. 
Whether  such  ordinance  would  be  reasonable 
in  smaller  towns  Is  a  question  not  before 
us.  We  certainly  do  not  understand  the 
term  ••shifting"  to  refer  to  the  ••transfer"  of 
a  train  of  cars  already  made  up  and  to  be 
delivered  by  the  plaintiff  company  to  an- 
other railroad  company  to  be  transported. 
The  ordinance  does  not  apply  to  the  trans- 
fer of  a  car  or  cars  from  one  railroad  to 
another  through  the  city.  Whether  an  or- 
dinance forbidding  the  transfer  of  the  cars 
from  one  railroad  to  another  through  said 
street  except  at  specified  hours  would  be 
reasonable  in  view  of  the  fact  that  at  Golds- 
boro  such  cars  can  be  transferred  by  way  of 
the  physical  connection  of  the  tracks  of  all 
the  railroads  on  the  edge  of  town  at  the 
new  Union  station  might  admit  of  debate. 
But  that  question  is  not  before  us.  The 
plaintiff  railroad  company  has  its  shifting 
yards  further  out,  where  Its  trains  can  be 
made  up,  and  where  at  least  the  chief  part 
of  the  necessary  shifting  can  be  done.  Cer- 
tainly It  is  a  reasonable  exercise  of  the 
police  power  to  forbid  such  ••shifting"  ex- 
cept at  specified  hours  on  four  blocks  of  the 
plaintiff's  track  in  the  heart  of  the  town. 
The  i^aintifF's  ofllcial  returns  show  $223^ 
000,000  of  property  owned  by  it  The  de- 
fendant's counsel  having  adverted  to  the 
very  lai^e  proportion  of  this  property  held 
by  the  plaintiff  in  this  state,  the  plaintiff*8 
eoanael  relied  that  Goldsboro  had  only 
6^107  population,  and  contended  that  for  ••a 
little  town  like  that  to  interfere  with  the 
operation  of  so  vast  an  enterprise"  was,  to 
use  his  expression,  ••like  the  tail  wagging 
the  dog."  It  is  such  a  mistaken  standpoint 
that  doubtless  induced  the  plaintiff  on  this 
occasion,  and  has  so  often  induced  such 
corporations,  to  assert  what  they  deem  their 
rights  in  defiance  of  the  evident  convenience 
and  desires  of  the  public  by  means  of  whose 
patronage  such  corporations  thrive,  and 
make  their  profits.  It  is  true  the  city  of 
Goldsboro  is  not  large.  But  the  powers  it 
has  exercised  in  making  these  ordinances  It 
exercises  in  the  name  of  and  by  the  right 
of  the  sov^^ignty  of  the  people  of  this 
state.  Prom  that  sovereignty  the  plaintiff 
derives  its  rights  and  its  very  existence. 
It  was  incorporated  solely  for  the  public 
convenience  and  subject  to  public  regula- 
tion. Its  stockholders  were  exempted  from 
personal  liability,  and  it  was  granted  the 
power  of  the  state's  right  of  eminent  do- 
main to  procure  its  right  of  way  and  to  ex- 
ercise Its  vocation.  The  right  of  the  plain- 
tiff to  derive  a  profit  from  its  business  is 
an  incident  of  a  private  nature  and  subject 
to  the  right  of  the  sovereign  to  regulate  its 
operations  and  to  "alter  or  repeal  its  char- 
ter, at  wUL"  Const  art  8,  i  1. 
The   requirement   by   the   authoritiss   of 


Goldsboro  that  the  plaintiff  railroad  com- 
pany shall  at  Its  own  expense  ($8,400)  change 
its  grade  where  its  road  is  crossed  by  other 
streets  to  conform  to  the  grade  adopted  by 
the  city  and  its  prohibition  of  ••shifting"  to 
make  up  trains  on  the  main  street  of  the 
town,  within  four  •  blocks  in  the  heart  of 
the  dty,  except  in  specified  hours,  is  a  law- 
ful exercise  of  the  police  powers  conferred 
upon  the  city  by  the  sovereign  power  in 
this  state.  Cooper  v.  Railroad,  140  X.  d 
229,  52  &  B.  982,  8  li.  R.  A.  (N.  S.)  391; 
Wilson  T.  Railroad,  142  N.  C.  848,  66  &  SI 
267;  Gerrlnger  v.  Railroad,  146  K.  a  85b 
60  S.  B.  152.  The  only  unreasonable  aspect 
of  the  controversy  is  that  the  plaintiff  should 
have  resisted  such  requirements,  instead  of 
yielding  immediate  assent,  or  indeed  pre- 
venting the  necessity  of  the  passage  of  sudi 
ordinance,  by  antlcipattng  the  wishes  of  the 
public  in  a  matter  so  essential  to  the  safis- 
ty,  comfort  and  health  of  the  town. 
Afllrmed. 

BROWN,  J.  (concurring  in  part).  The  fol- 
lowing ordinances  of  the  city  of  Goldsboro 
are  attacked  by  the  plaintiff  upon  the  ground 
that  they  are  an  unlawful  interference  with 
the  chartered  property  rights  of  the  plain- 
tiff as  well  as  an  impediment  in  the  dis- 
charge of  its  duty  to  the  public,  viz.: 

"Sec.  2.  That  the  shifting  limits  on  Dast 
and  West  Outer  streets  shall  be  on  the  south 
from  Spruce  street  to  the  city  limits,  and 
north  from  Ash  street  to  city  limits. 

"Sec  8.  Tliat  it  shall  be  unlawful  for  any 
railroad  or  railway  company  to  do  any  shift- 
ing on  East  and  West  Center  streets,  be- 
tween Spruce  and  Ash  streets,  at  any  other 
time  than  from  the  hours  of  6:80  to  8:30  a. 
m.,  and  from  4:30  to  6:30  p.  m.  Any  railroad 
or  railway  company  violating  this  ordinance 
shall  be  subject  to  a  fine  of  fifty  dollars  for 
each  offense. 

"Sec.  4.  That  it  shall  be  unlawful  for  any 
railroad  or  railway  company  to  place  any 
car  and  allow  said  car  to  stand  for  a  longer 
period  of  time  than  five  minutes  at  any  point 
on  East  and  West  Center  streets,  between 
Spruce  and  Ash  streets.  Any  railroad  or 
railway  company  violating  this  ordinance 
shall  be  subject  to  a  fine  of  fifty  dollars  for 
each  offense. 

"Sec  6.  That  all  railroad  and  railway  com- 
panies owning  tracks  on  East  and  West  Cen- 
ter streets  between  Walnut  and  Vine  streets 
In  said  city  of  Ck>ldsboro  are  hereby  required 
to  lower  said  tracks,  so  as  to  make  the  same 
conform  to  the  grade  line  of  said  streets, 
and  said  tracks  to  be  filled  in  between  the 
rails;  the  grade  line  of  said  street  being 
as  follows:  Beginning  at  the  present  grade 
linor  comer  of  Walnut  and  East  and  West 
Center  greets,  to  be  lowered  six  inches  to  cor- 
ner of  Mulberry  and  Bast  and  West  Center 
streets,  ten  inches  to  comer  of  Ash  and  Bast 
and  West  Center  streets,  and  eighteen  inches 
to  comer  of  Tine  and  Bast  and  West  Center 
streets.** 
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I  concur  fally  In  the  opinion  of  the  Chief 
Justice  In  so  far  as  it  refers  to  Ordinance 
No.  6,  requiring  the  railways  entering  the 
dty  to  lower  their  tracks  at  street  crossings 
so  as  to  conform  to  the  grade  line  of  the 
streets.  Tills  requirement  does  not  Interfere 
with  the  traffic  of  the  railways,  or  Impede 
them  in  the  performance  of  their  obligations 
as  common  carriers,  and  eyldently  will  add 
materially  to  the  safe  and  conyenient  use  of 
the  streets.  This  ordinance  seems  to  be  sup- 
ported by  the  weight  of  authority.  But  I 
find  no  authority  to  support  the  ordinance 
fixing  shifting  limits  and  undertaking  to  pro- 
hibit the  use  of  portions  of  plaintiffs  tracks 
for  shifting  purposes  during  the  large  part 
of  both  the  day  and  night,  and  none  has  been 
cited  to  us.  I  take  It  to  be  settled  now  by 
abundant  authority  that  when  it  is  shown 
that  a  municiiMLl  ordinance  unlawfully  In- 
terferes with  the  chartered  rights,  duties,  as 
well  as  business  of  a  common  carrier,  and 
will  seriously  obstruct  the  carrier  in  the  dis- 
charge of  its  duties  to  the  public,  the  en- 
forcement of  such  ordinance  will  be  en- 
Joined. 

In  Dobbins  ▼.  Los  Angeles,  105  U.  S.  223, 
26  Sup.  Gt  18,  49  L.  Ed.  169,  the  Supreme 
Court  of  the  United  States  says:  "It  is  well 
settled  that  where  property  rights  would  be 
destroyed  unlawful  Interference  by  criminal 
proceeding^  under  a  void  law  or  ordinance 
may  be  reached  and  controlled  by  a  decree 
of  a  court  of  equity."  Smyth  v.  Ames,  109 
U.  S.  46e,  18  Sup.  Ct  418,  42  L.  Eld.  819; 
Prentiss  ▼.  A.  C.  L».  Co.,  211  U.  S.  228,  29 
Sup.  Ct  67,  63  L.  Bd.  150;  Waterworks  ▼. 
Vlcksburg,  185  U.  S.  82,  22  Sup.  a.  585,  46 
L.  Bd.  808;  Milwaukee  E.  R.  ft  L.  Co.  ▼. 
Bradley,  108  Wis.  467,  84  N.  W.  875.  In 
Schlitz  Brewing  Co.  v.  City  of  Superior, 
117  Wis.  300,  93  N.  W.  1121,  the  Supreme 
Court  of  Wisconsin  says:  •This  court  has 
recently  had  the  general  subject  under  dis- 
cussion, and,  after  fuU  consideration,  has 
laid  down  the  rule  that  equity  may  enjoin 
such  prosecutions  where  they  are  resorted  to 
or  threatened  as  a  means  of  preventing  the 
enjoyment  of  property  rights,  and  there  is 
not  any  way  to  adequately  remedy  the  mis- 
chief." The  principle  upon  which  Injunctive 
relief  may  be  given  in  cases  of  this  character 
is  stated  by  this  court  in  Railroad  v.  Olive, 
142  N.  C.  265,  55  S.  B.  266:  "Injunctive  re- 
lief against  Interference  with  the  use  of  the 
right  of  way  of  a  railroad  company  is  not 
given  because  of  any  special  consideration, 
for  these  corporations,  but  because  they  are 
public  agencies  chartered,  organized  and  giv- 
en the  right  of  eminent  domain  in  the  con- 
templation of  law  to  serve  the  public;  they 
are  A  part  of  the  system  of  highways  of  the 
state."  The  federal  courts  take  the  same 
ground  and  for  a  similar  reason.  "It  is  set- 
tled," said  the  court,  in  Southern  Exp.  Co. 
V.  Bnsley  (C.  C.)  116  Fed.  756,  "that  a  court 
of  equity  should  enjoin  the  enforcement  of  a 
municipal    ordinance,   though   violations    of 


it  are  punished  criminally,  when  its  enforce- 
ment will  affect  the  illegal  destruction  of,  or 
a  grave  interference  with,  a  corporate  fran- 
chise, in  the  operation  of  which  the  piibllc 
have  an  interest."  If  this  were  not  true,  any 
municipal  corporation  by  repeated  arrests  of 
the  carrier's  servants  for  violation  of  some 
ordinance  might  bring  its  trains  to  a  stand- 
still, paralyze  its  business,  and  seriously  In- 
jure the  interests  of  the  public,  who  are 
dependent  upon  the  carrier's  service. 

The  defendant's  counsel  base  the  right  to 
enact  the  switching  ordinances  upon  the 
police  power  of  the  dty,  contending  that  it 
is  per  se  a  nuisance  to  conduct  such  opera- 
tions in  a  public  street,  because  dangerous 
to  persons  crossing  the  street,  and  disagree- 
able and  annoying  to  those  doing  business  and 
residing  on  both  sides  of  the  plaintifiTs  track. 
In  the  first  place,  the  plalntllTs  track  is  not 
a  public  street,  although  there  is  a  public 
street  partly  on  the  right  of  way  on  both  sides 
of  the  track.  The  plaintiff  was  chartered 
by  the  General  Assembly  before  the  defend- 
ant, and  acquired  its  right  of  way  and  built 
its  road  some  years  before  the  defendant  be- 
came a  municipality.  In  the  second  place, 
operating  a  railroad,  whether  in  moving  Its 
trains  or  in  switching  its  cars,  is  a  lawful 
business;  and  a  business  properly  conducted 
under  the  sanction  of  law  cannot  be  a  nui- 
sance per  ee,  as  is  held  by  the  Supreme 
Court  in  Transportation  Co.  ▼.  Chicago,  99 
U.  S.  640,  25  L.  Ed.  836.  It  is  said  In  that 
case:  "A  Legislature  may  and  often  does 
authorize  and  even  direct  acts  to  be  done 
which  are  harmful  to  individuals,  and  which, 
without  authority,  would  be  nuisances;  but 
in  such  a  case,  if  the  statute  be  such  as  the 
Legislature  has  power  to  pass,  the  acts  are 
lawful,  and  are  not  nuisances,  unless  the 
power  has  been  exceeded."  In  the  case  of 
Atchison,  T.  ft  S.  F.  Ry.  Co.  t.  Armstrong, 
71  Kan.  366,  80  Pac  978,  1  L.  R.  A.  (N.  S.) 
113, 114  Am.  St  Aep.  474,  the  court  says  that 
an  authorized  business  properly  conducted 
at  an  authorized  place  Is  not  a  nuisance,  for 
whatever  Is  lawful  cannot  be  wrongfuL  TO 
same  effect  is  Cooley  on  Torts,  p.  67.  It 
was  held  in  Drake  v.  Railroad,  7  Barb.  (N. 
Y.)  508,  that  a  railroad  passing  through 
streets  in  New  York  City  when  the  cars  were 
drawn  by  steam  power  into  a  crowded  part 
of  the  city  was  not  per  se  a  nuisance.  Sim- 
ilar decisions  are  Railroad  t.  Applegate,  8 
Dana  (Ky.)  289,  33  Am.  Dec  497;  Moses  v. 
Railroad.  21  111.  516 ;  Murphy  v.  City  of  Chi- 
cago, 29  IlL  279,  81  Am.  Dec  307.  In  Yates 
V.  Milwaukee,  10  Wall.  498,  19  Lt  Ed.  984, 
the  Supreme  Court  of  the  United  States 
holds  that:  "The  question  of  nuisance  or 
obstruction  must  be  determined  by  goieral 
and  fixed  laws,  and  it  is  not  to  be  tolerated 
that  the  local  municipal  authorities  of  a  dty 
declare  any  particular  business  or  structure 
a  nuisance,  in  such  a  summary  mode,  and 
enforce  Its  decision  at  its  own  pleasure." 
In  that  case  Mr.  Justice  Miller  says:    'This 
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would  place  every  house,  erery  business,  and 
all  the  property  of  a  dty  at  the  uncontrolled 
will  of  temporary  local  authorities.*'  In 
commenting  on  the  powers  of  municipal  cor- 
porations to  declare  what  is  a  nuisance 
Smith  in  his  Modem  Law  of  Municipal  Cor- 
porations (voL  2,  S  1106)  says  that  "the  city 
council  may  not,  by  a  mere  resolution  or 
motion,  declare  any  particular  thing  a  nui- 
sance which  has  not  theretofore  been  pro- 
nounced to  be  such  by  law,  or  so  adjudged 
by  Judicial  determination."  In  a  note  to 
the  above  is  the  following:  "In  Chicago, 
etc.,  IL  Co.  V.  City  of  Joliet,  79  111.  25, 
an  action  by  the  city  to  enjoin  the  railroad 
company  from  running  its  trains  through 
the  pnbUc  streets  and  over  certain  public 
grounds  of  the  city,  which  the  city  council 
by  ordinance  has  declared  to  be  a  nuisance, 
the  Supreme  Court  of  Illinois  reversed  the 
court  below,  which  had  granted  the  injunc- 
tion, and  remanded  the  case  with  directions 
to  dismiss  the  bill  declaring  that  they  would 
regard  the  ordinance  as  without  effect  upon 
the  case,  although  the  charter  conferred  up- 
on the  common  council  the  power  to  abate 
and  remove  nuisances,  and  to  punish  the 
authors  thereof,  and  to  define  and  declare 
what  shall  be  deemed  nuisances  upon  the 
authority  of  Tates  v.  Milwaukee,  10  Wall. 
4d7,  19  L.  Ed.  984,  and  State  v.  Mayor,  etc., 
29  N.  J.  Law,  170.  This  is  not  only  the  uni- 
versal doctrine  in  this  country,  but  is  so 
held  in  England  in  Railway  Co.  v.  Brand,  4 
Bng.  A  It,  App.  171-196,  in  which  case  it  is 
said  that  "no  court  can  treat  that  as  a 
wrong  which  the  Legislature  has  author- 
ized." In  the  case  of  New  Orleans  ▼.  Len- 
fant,  126  La.  455,  52  South.  575,  it  is  held 
that  **an  ordinance  which  absolutely  pro- 
hibits the  doing  of  things,  upon  property 
which  appears  to  be  the  subject  of  private 
ownership,  which  are  harmless  In  them- 
selves, and  may  or  may  not  become  nui- 
sances, according  to  the  manner  in  which 
they  are  done.  Is  unconstitutional,  because 
it  seeks  unduly  to  regulate  and  trammel  the 
use  of  such  property ;  and,  where  it  imposes 
arbitrary  and  unreasonable  obligations,  it  is 
illegal,  for  that  reason."  In  that  case  the 
city  of  New  Orleans  by  ordinance  under- 
took to  prohibit  the  railway  company  from 
parking  its  cars  on  its  own  tracks  on  Ely- 
sian  Fields  street,  and  the  ordinance  was 
held  to  be  an  infraction  of  the  company's 
chartered  rights.  This  principle  is  clearly 
recognized  and  enforced  by  this  court  in 
Thomason  y.  Railroad,  142  N.  C  818,  55  S. 
B.  205,  wherein  it  is  held:  "When  a  rail- 
road company  acquires  a  right  of  way,  in  the 
absence  of  any  restrictions  either  In  the 
charter  or  the  grant,  if  one  was  made,  it 
becomes  invested  with  the  power  to  use  it, 
not  only  to  the  extent  necessary  to  meet  the 
present  needs,  but  such  further  demands  as 
may  arise  from  the  increase  of  its  business 
and  the  proper  discharge  of  its  duty  to  the 
public;    A  railroad  company  may,  if  neces- 


sary to  meet  the  demands  of  its  enlarged 
growth,  cover  its  right  of  way  with  tracks, 
aud,  in  the  absence  of  negligence,  operate 
trains  upon  them  without  Incurring  in  that 
respect  additional  liability  either  to  the  own- 
er of  the  land  condemned  or  others."  In 
Taylor  v.  Railway,  145  N.  C.  400,  59  S.  B. 
129,  122  Am.  St.  Rep.  455,  it  is  held  that  the 
lawful  operation  of  a  railway  on  its  own 
right  of  way  and  premises  cannot  be  an  ac- 
tionable nuisance ;  the  court  saying  that  *'the 
several  acts  charged  against  the  defendant 
are  well  within  its  chartered  powers,  pro- 
vided they  are  performed  with  reasonable 
care."  In  Morgan  v.  Railroad,  98  N.  O.  247, 
3  S.  E.  506,  this  court  recognized  the  right  of 
a  railroad  company  to  move  its  engines  and 
cars  at  will  when  necessary  on  its  tracks 
along  the  streets  of  an  incorporated  town; 
Mr.  Justice  Merrimon  saying:  "The  defend- 
ant certainly  had  the  right  on  its  roadway 
to  move  its  locomotive  with  or  without  cars 
attached  to  it,  in  the  orderly  course  of  such 
work,  to  and  fro  In  making  up  its  trains, 
detaching  cars  from  one  already  formed, 
and  shifting  them  from  one  train  or  place 
to  another."  There  is  nothing  in  Railroad 
V.  Baptist  Church,  108  U..  S.  317,  2  Sup. 
Ct  719,  27  L.  Ed.  739,  which  contravenes 
this  principle  as  is  pointed  out  in  Taylor  v. 
Railroad,  supra,  and  in  Railroad  v.  Arm- 
strong, 71  Kan.  366,  80  Pac  980,  1  L.  R.  A. 
(N.  S.)  113,  114  Am.  St  Rep.  474.  The  rail- 
road company  had  built  a  roundhouse  and 
shops  for  storing,  cleaning  and  repairixiig  its 
engines  up  against  a  church,  and  the  Su- 
preme Court  sustained  a  recovery  upon  the 
ground  that  the  right  given  by  Congress  to 
enter  the  city  of  Washington  did  not  author- 
ize it  to  purchase  a  lot  and  build  roundhous- 
es and  shops  at  any  place  it  should  select; 
the  court  saying :  "As  well  might  it  be  eon- 
tended  that  the  act  permitted  it  to  place 
them  inmiediately  in  front  of  the  President's 
house  or  of  the  Capitol."  In  commenting 
upon  that  case,  the  Supreme  Court  of  Kan- 
sas says:  "The  plaintiff  was  permitted  to 
recover,  but  it  was  because  the  company 
had  no  authority  to  build  its  engine  house 
at  the  place  where  it  did."  Railroad  ▼. 
Armstrong,  supra. 

In  our  case  the  plaintiff  has  the  right 
to  use  its  tracks,  granted  by  the  Legislature 
in  1845,  for  all  purposes  incident  to  its  busi- 
ness as  a  common  carrier.  The  movement 
of  detached  cars  and  shifting  engines  is  as 
necessary  to  enable  the  plaintiff  to  discharge 
its  public  duties  as  is  the  running  of  its 
freight  and  passenger  trains.  The  plain- 
tiff's freight  depot  Is  at  the  southern  end 
of  Goldsboro,  and  those  of  two  other  railroad 
companies  are  at  the  north  end,  and  the 
tracks  over  wtdch  shifting  is  prohibited  for 
20  hours  out  of  24  connects  the  respective 
freight  stations.  There  must  be  a  frequent 
shifting  and  transfer  of  cars  from  one  car-< 
rier  to  the  other,  absolutely  essential  in  the 
transportation  of  freight     To  restrict  the 
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HOKE;  J.  Tbe  provisions  of  our  Con- 
stitution applicable  to  the  question  presented 
and  authoritative  decisions  construing  stat^ 
utes  of  similar  import 'are  against  the  ruling 
of  the  lower  court  by  which  these  bonds 
were  declared  Invalid. 

[1]  Thus  in  Jones  t.'  Commissioners  of 
Madison  County,  137  N.  C.  57&-696,  50  S.  EL 
291,  297,  speaking  to  the  action  of  counties 
In  matters  governmental  and  the  power  of 
the  Legislature  over  them  In  this  respect, 
the  court  said:  "In  the  exercise  of  ordinary 
governmental  functions  they  are  simply  agen- 
cies of  the  state  constituted  for  the  conven- 
ience of  local  administration  In  certain  por- 
tions of  the  state's  territory,  and  In  the  exer- 
cise of  such  functions  they  are  subject  to  al- 
most unlimited  Legislative  control  except 
when  restricted  by  constitutional  provision** 
—citing  Hamilton  v.  Mlguels,  7  Ohio  St  109; 
1  Dillon  on  Mun.  Cor.  $  23;  Smith's  Law  of 
Municipal  Corporations,  |  10;  People  ▼. 
Flagg,  46  N.  Y.  401;  Galveston  v.  Posnain- 
sky,  62  Tex.  118,  50  Am.  Rep.  517;  Phila- 
delphia V.  Fox,  64  Pa.  169;  Locomotive  Co.  v. 
Emigrant  Co.,  164  U.  S.  559-4576,  17  Sup.  Ct 
188,  41  It,  Bd.  552 ;  and  authorities  from  our 
own  court,  Tate  v.  Commissioners,  122  N.  C. 
812,  30  S.  B.  352;  White  v.  Commissioners, 
90  N.  C.  437,  47  Am.  Rep.  534;  Mills  ▼.  Wil- 
liams, 83  N.  C.  558;  and  many  others  could 
be  cited,  notably  with  us  McCormac  v.  Com- 
missioners, 90  N.  Cw  441.  On  this  subject  in 
Mills  V.  Williams  it  was  held:  "The  Legis- 
lature has  the  constitutional  power  to  repeal 
an  act  establishing  a  county.  It  has  the 
same  power  to  consolidate,  as  to  divide,  coun- 
ties ;  the  exercise  of  the  power  in  both  cases 
being  upon  considerations  of  public  expe- 
diency." 

2.  "The  purpose  of  making  all  corporations 
is  the  public  good.  The  only  substantial  dif- 
ference between  corporations  Is  that  In  some 
cases  they  are  erected  by  the  mere  will  of 
the  Legislature ;  there  being  no  other  party 
interested  or  concerned,  and  these  are  sub- 
ject at  all  times  to  be  modified,  changed,  or 
annulled."  And  in  Locomotive  Works  v.  Em- 
igrant Co.,  supra,  the  position  Is  referred  to 
in  this  way:  "The  county  of  Calhoun  is  a 
mere  political  subdivision  of  the  state,  cre- 
ated for  the  state's  convenience  and  to  aid 
in  carrying  out  within  a  limited  territory  the 
policy  of  the  state.  Its  local  government  con- 
tains no  will  contrary  to  the  will  of  the 
state,  and  it  is  subject  to  the  paramount  au- 
thority of  the  state  as  well  In  respect  to  its 
acts  as  of  its  property  and  revenue  held  for 
public  purposes.  The  state  made  it,  and 
could,  in  its  discretion,  unmake  it,  and  ad- 
minister such  property  and  revenue  through 
other  instrumentalities."  In  'McCormac*s 
Case,  supra,  Merrlmon,  Judge,  for  the  court, 
said:  "That  it  is  within  the  power  and  is  the 
province  of  the  Legislature  to  subdivide  the 
territory  of  the  state  and  invest  the  Inhab- 
itants of  such  subdivisions  with  corporate 
functions,  more  or  leM  extensive  and  varied 


in  their  character,  for  the  purposes  of  gov- 
ernment, is  too  well  settled  to  admit  of  any 
serious  question.  Indeed,  it  seems  to  be  a 
fundamental  feature  of  our  system  of  free 
government  that  such  a  power  is  Inherent  in 
the  legislative  branch  of  the  government, 
limited  and  regulated,  as  it  may  be,  only  by 
the  organic  law.  The  Constitution  of  the 
state  was  formed  in  view  of  this  and  like 
fundamental  principles.  They  permeate  its 
provisions,  and  all  statutory  enactments 
should  be  interpreted  in  the  light  of  them, 
when  they  apply.  It  is  in  the  exercise  of 
such  power  that  the  Legislature  alone  can 
create,  directly  or  Indirectly,  counties,  town- 
ships, school  districts,  road  districts  and  the 
like  subdivisions  and  Invest  them  and  agen- 
cies in  them,  with  powers  corporate  or  other- 
wise in  their  nature  to  effectuate  the  pur- 
poses of  the  government,  whether  these  be 
local  or  general,  or  both.  Such  organiza- 
tions are  Intended  to  be  instrumentalities 
and  agencies  employed  to  aid  In  the  adminis- 
tration of  the  government,  and  are  always 
under  the  control  of  the  power  that  created 
them,  unless  the  same  shall  be  restricted  by 
some  constitutional  limitation." 

[2]  The  same  principle  has  been  applied 
and  upheld  with  us  in  reference  to  tbwn- 
ships.  Jones  v.  Commissioners  of  Stokes 
County,  143  N.  C.  59,  55  S.  E.  427 ;  Jones  v. 
Commissioners  of  Person  County,  107  N.  O. 
248, 12  S.  E.  69;  Brown  v.  Commissioners  of 
Hertford  County,  100  N.  C.  92,  6  S.  B.  178. 
In  Jones  v.  Commissioners  of  Stokes  County, 
supra,  the  present  Chief  Justice,  speaking  to 
the  subject,  said:  "The  defendants  suggest, 
however,  that  it  Infringes  upon  the  provi- 
sions of  the  Constitution  establishing  coun- 
ties and  requiring  them  to  be  maintained 
in  their  integrity.  But  we  do  not  find  any 
such  provisions.  The  Gonstitutlon  recognizes 
the  existence  of  counties,  townships,  cities, 
and  towns  as  governmental  agencies  (White 
V.  Commissioners,  90  N.  C.  487,  47  Am.  Rep. 
534),  but  they  are  all  legislative  creations 
and  subject  to  be  changed  (Dare  v.  Curri- 
tuck, 95  N.  C.  189;  Harriss  v.  Wright,  121 
N.  C.  172,  28  S.  E.  269),  abolished  (Mills  ▼. 
Williams,  33  N.  0.  558)  or  divided  (McCox^ 
mac  V.  Commissioners,  90  N.  O.  441)  at  the 
will  of  the  General  Assembly." 

[3]  Again,  in  Smith  v.  School  Trustees. 
141  N.  C.  143,  53  S.  B.  524,  the  Legislature 
incorporated  a  school  district,  confined  terri- 
torially to  portions  of  two  existent  town- 
ships, authorized  the  trustees  of  the  district 
to  issue  bonds,  levy  and  collect  taxes,  eCc^ 
and  the  court,  after  full  and  careful  consid- 
eration held  that  this  power  of  the  Legis- 
lature over  counties,  townships,  etc,  when 
acting  as  governmental  agencies,  was  not 
confined  to  the  ordinary  political  subdivi- 
sions of  the  state,  but  that  it  authorized  and 
extended  to  creating  special  public  quasi 
corporations  for  governmental  purposes  In 
designated  portions  of  the  state's  territory, 
and  that,  in  the  exercise  of  such  power. 
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county  and  townsbip  lines  conld  both  be  dis- 
regarded if  such  action  was  In  the  Judgment 
and  expressed  declaration  of  the  Legislature 
best  promotire  of  the  public  welfare.  And 
within  the  proper  exercise  of  this  power 
were  Included  leyee^  school,  drainage,  roads, 
and  highways,  and  other  special  taxing  dis- 
tricts, citing  among  other  authorities:  Amer- 
ican and  English  Ency.  of  Law,  p.  006,  as  fol- 
lows: "Districts  for  schools,  highways,  levee, 
irrigation,  drainage,  and  other  similar  pur- 
poses may  be  and  often  are  invested  by  the 
state  with  a  corporate  character,  and  may  be 
endowed  with  the  taxing  power.  These  are 
quasi  corporations,  mere  subdivisions  of  the 
state  for  political  purposes."  And  1  Desty 
on  Taxation,  p.  226,  to  the  following:  ''As 
distinct  from  its  power  of  local  assessment, 
the  Legislature  may  create  special  taxing 
districts  which  may  include  all  or  mere  sub- 
divisions of  the  state  or  parts  of  subdivisions. 
It  is  not  essential  that  such  districts  shall 
correspond  with  the  territorial  limits  of  such 
subdivision.  So  it  may  create  levee,  school, 
swamp  land,  road,  and  highway,  and  other 
taxing  districts" — an  extension  of  the  prin- 
ciple afQrmed  and  applied  to  school  districts 
in  McOormac's  Case,  supra,  and  to  drainage 
districts  in  Sanderlin  v.  Luken,  152  N.  G.  738, 
68  S.  B.  225,  and  to  highways  In  townships 
in  Gommlssloners  ▼.  Webb,  152  N.  G.  710, 
68  S.  E.  211.  In  the  case  of  Smilii  v.  School 
Trustees,  supra,  it  was  held,  also,  that,  when 
these  special  districts  were  incorporated  for 
governmental  purposes,  they  came  within  the 
limitations  and  restrictions  as  to  the  meth- 
ods, purposes,  and  powers  of  taxation  con- 
tained in  article  7,  IS  7,  9,  13;  section  7 
being  the  prohibition  against  contracting 
debts,  loaning  credits,  or  levying  taxes  ex- 
cept for  necessary  expenses,  unless  by  a  vote 
of  the  majority  of  the  qualified  voters  there- 
in, section  9  requiring  that  all  taxation  shall 
be  uniform  and  ad  valorem,  section  13  pro- 
hibiting the  payment  of  debts  contracted  in 
support  of  the  Gonfederate  government  And, 
with  the  exception  of  these  sections  above 
noted,  there  was  not  only  no  further  re- 
straint on  the  power  of  the  Legislature  con- 
tained in  the  Gonstltution,  but  that,  under 
section  14  of  the  same  article,  express  pro- 
vision was  made  for  its  fullest  exercise. 
And,  speaking  further  to  the  question,  the 
court  said:  "The  language  of  section  14  Is 
very  broad  in  its  scope  and  terms,  and  the 
Supreme  Gonrt,  in  construing  the  section, 
has  decided  that  it  Is  not  necessary  to  tf  ect 
changes  in  municipal  government  that  an 
act  for  the  purpose  should  be  general  in  its 
operation,  or  that  it  should  in  terms  abrogate 
one  article  and  substitute  another  in  its 
steady  but  that  an  act  of  the  General  As- 
sembly making  such  change,  and  local  in  its 
operations,  must  be  given  effect  under  this 
amendment  if  otherwise  valid.  After  de- 
claring this  as  a  principle  of  construction, 
the  court,  in  Harriss  v.  Wright,  121  N.  G. 
179,  28  &  BL  269,  further  holds  as  follows :  | 


In  1875  a  constltuttonal  convention  amended 
article  7  in  these  words:  'The  General  As- 
sembly shall  have  full  power  by  statute  to 
modify,  change  or  abrogate  any  and  all  the 
provisions  of  this  article  and  substitute  oth- 
ers in  their  place  except  sections  7, 9,  and  13.' 
Gonst  art  7,  S  14.  Thus  was  placed  at  the 
will  and  discretion  of  the  Assembly,  the  po- 
litical branch  of  the  state  government  the 
election  of  court  officers,  the  duty  of  county 
commissioners,  the  division  of  counties  into 
districts,  the  corporate  power  of  districts  and 
townships,  the  election  of  township  officers, 
the  assessment  of  taxable  property,  the 
drawing  of  money  from  the  county  or  town- 
ship treasury,  the  entry  of  officers  on  duty, 
the  appointment  of  Justices  of  the  peace,  and 
all  charters,  ordinances,  and  provisions  re- 
lating to  municipal  corporations.  Our  Gon- 
stltution, therefore,  »o  far  from  restricting 
the  power  of  the  General  Assembly  on  the 
matter  now  before  us,  has  conferred  upon 
that  body  full  and  ample  power  to  establish 
any  form  of  municipal  government  which  the 
public  Interests  and  special  needs  of  a  given 
community  may  require." 

[4]  And  it  is  no  objection  to  this  legisla- 
tion that  the  issuing  of  the  bonds  and  the 
control  and  ordering  of  the  road  work  are 
given  to  the  local  authorities,  while  the  coun- 
ty commissioners  are  directed  to  levy  and 
collect  the  taxes.  This  Is  the  plan  contained 
in  our  general  statute  in  refer^ce  to  school 
districts,  adopted,  no  doubt,  for  convenience 
and  to  avoid  possible  fricticm  between  dif- 
ferent sets  of  officers  and  unnecessary  har- 
assment of  the  citizens  in  the  collection  of 
taxes.  As  declared,  however,  in  Perry  v. 
School  Gommlssloners,  148  N.  G.  526,  62  S.  BL 
60S:  "Whether  the  collection  of  this  tax  was 
done  by  specified  local  agencies  or  by  the 
general  authorities  of  the  county,  this  was 
only  an  immaterial  matter,  a  question  of 
method  simply,  which  was  not  of  the  sub- 
stance, and  should  in  no  way  affect  the  re- 
sult" 

[6]  The  power  of  the  Legislature,  then, 
over  these  local  agencies,  when  acting  in 
matters  governmental,  being  ample,  certainly 
when  given  territorial  placing,  and  whether 
designated  as  counties,  townships,  or  as  spe- 
cial districts,  it  is  well  established  with  us 
that  the  construction  and  maintenance  of 
public  roads  Is  a  governmental  purpose  and 
the  cost  thereof  Is  a  necessary  expense  to 
be  paid  for  by  current  taxation  or  by  issuing 
bonds,  having  regard  always  to  the  require- 
ments and  limitations  of  the  legislation  un- 
der which  these  local  authorities  are  acting 
and  for  such  purpose,  and,  unless  the  stat- 
ute so  requires,  no  election  by  the  people  Is 
necessary.  Within  the  range  of  governmen- 
tal action,  there  could  not  be  a  more  benefi- 
cent purpose  or  a  more  compelling  need,  and 
numerous  and  repeated  decisions  of  our  court 
are  in  furtherance  of  the  enlightened  policy 
of  which  this  statute  is  an  expression.  High- 
way Commissioners  v.  Webb,  152  N.  O;  710. 
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68  a  B.  211 ;  BUison  y.  wmianston,  152  N. 
G.  147,  67  S.  B.  256;  Jones  y.  New  Bern, 
152  N.  0.  64,  67  8.  B.  173;  Hendersonville 
▼.  Jordan,  150  N.  0.  85,  63  &  B.  167;  Com- 
missloners  y.  Webb,  148  N.  a  120,  61  S.  B. 
670;  Crocker  v.  Moore,  140  N.  G.  429,  53  S. 
B.  229;  Herring  v.  Dixon,  122  N.  C.  420,  20 
S.  B.  368 ;  Tate  ▼.  ConuniBSioners,  122  N.  0. 
812,  30  S.  EX  352.  Speaking  to  this  subject 
in  his  learned  and  able  argument,  counsel 
for  plaintUT  well  said:  *'To-day,  when  the 
industrial  activities  of  men  have  multiplied, 
when  specialization  is  the  order  of  the  hour, 
and  every  man  is  to  some  extent  dependent 
upon  the  products  and  the  purse  of  his  fel- 
low man^  when  the  social  instinct  has  become 
a  habit  and  demands  a  larger  field  than  the 
neighborhood,  the  need  for  roads  has  be- 
come a  necessity,  both  to  the  commercial 
and  social  life  of  our  people.  Without  them 
the  state  cannot  maintain  effective  order  nor 
administer  adequate  Justice.  In  equal  meas- 
ure, they  are  dependent  upon  the  power  of 
the  state.  They  cannot  be  constructed  with 
out  the  right  of  eminent  domain,  nor  main- 
tained save  by  a  community  of  interests 
made  stable  by  legislative  enactment" 

[6]  The  statute  in  question  expressly  cre- 
ates the  municipal  corporation  to  be  known 
as  the  board  of  trustees  of  Youngsville  town- 
ship, gives  them  as  such  the  entire  manage- 
ment and  control  of  the  public  roads  of  the 
township,  confers  upon  them  power  to  issue 
and  sell  the  bonds,  and  apply  the  proceeds  to 
the  purpose  designated.  On  authority,  there- 
fore, we  are  of  opinion  that  the  bonds  are 
▼alid,  and  that  no  good  reason  is  shown  why 
I^rformance  of  the  contract  of  sale  should 
not  be  enforced.  For  the  reason  stated,  the 
Judgment  of  the  lower  court  must  be  re- 
versed, and  it  is  so  ordered. 

Judgment  reversed. 

012  Va.  494) 

8TBBLMAN  v.  liAFFBBTT. 

(Supreme  Gourt  of  Appeals  of  Virginia. 
June  8.  1911.) 

1.  Fish   (§   7*)— Otster   Bsdb— BABEUszn»— 

DOHIZTANT  TSNSUBNTS. 

Where  a  plaintiff  brought  ejectment  for 
oyster  beds,  claiming  them  as  appurtenant  to 
his  land,  but  failed  to  ^rove  the  location  of  his 
land,  or  that  it  was  adjacent  to  the  oyster  beds, 
a  judgment  in  his  favor  cannot  be  supported, 
for  the  dominant  tenement  must  first  be  located, 
before  the  existence  of  the  servient  tenement 
can  be  determined. 

[Bd.  Note.— For  other  cases,  see  Bish,  Dec 
Dig.  I  7.»] 

2.  BjEOnCENT  (I  111*)— V«BD1C1V-E)FFKCT. 

As  a  verdict  in  ejectment  which  finds  for 
part  only  of  the  lands  sued  for  must  designate 
the  boundaries  of  such  property,  or  refer  to 
some  certain  standard  from  which  they  can  be 
ascertained,  a  verdict  which  referred  to  a  decla- 
ration which  described  certain  lands,  but  gave 
no  starting  point  from  which  they  could  be 
identified,  is  insufficient  to  support  a  judgment. 
[Bd.  Note.— For  other  cases,  see  Bjectment, 
Cent  Dig.  H  327-345;   Dec.  Dig.  |  111.*] 


3.  BjgcTMXzrr  d  90^  — BTioBHOs*-ADMun« 

BIUTT. 

In  an  action  of  ejectment,  where  oyster 
beds  were  claimed  as  appurtenant  to  certain  up- 
land, evidence  of  a  grant  of  that  same  land  to 
one  other  than  the  plaintiff  is  admissible,  tend- 
ing to  show  an  outstanding  legal  title  in  some 
one  other  than  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  BjectmenL 
Cent  Dig.  U  254-277 ;    Dec.  Dig.  S  90.*] 

Error  to  Circuit  Court,  Northampton 
County. 

Ejectment  by  A.  B.  Lafferty  against  N.  B. 
Steelman.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.  Reversed  and  re- 
manded. 

Otho  F.  Mears,  for  plaintiff  in  error. 
Gardiner  R.  Nottingham  and  Thos.  B.  Roh- 
ertson,  for  defendant  in  error. 

WHITTLE,  J.  The  defendant  in  error, 
Lafferty,  brought  this  action  of  ejectment  in 
the  circuit  court  of  Northampton  county  to 
recover  of  the  defendant,  Steelman,  seven 
parcels  of  land,  described  in  the  declaration 
as  "lying  and  being  in  the  said  county  of 
Northampton  and  containing  an  area  of 
seven  and  two-tenths  acres,  four  and  one- 
fourth  acres,  one  and  three-fourths  acres, 
four-tenths  acres,  fifty-five  one-hundredths 
acres,  four  and  three-fourths  acres,  two  and 
two-tenths  acres,  and  ten  and  nine-tenths 
acres,  all  of  said  tracts  being  situated  on 
the  southern  side  of  what  is  commonly 
known  as  Lafferty's  or  Godwin's  Island,  and 
bounded  on  the  north,  east,  south,  and  west 
by  the  lands  of  the  said  A.  B.  Lafferty.^ 

The  Jury  found  the  following  verdict: 
"We,  the  Jury,  find  for  the  plaintiff,  that  he 
recover  from  the  defendant  possession  of  the 
tracts  of  land  described  and  specified  in  the 
declaration  as  being  situate  in  the  tribu- 
taries of  Godwin's  Island  creek,  containing 
two  and  two-tenths  acres,  fifty-flve  one-hun- 
dredths acres,  four  and  one-fourth  acres,  and 
one  and  three-tenths  acres,  and  that  he  is 
entitled  to  ^ald  parcels  of  land  in  fee  sim- 
ple." Upon  this  verdict  the  court  rendered 
Judgment  for  the  plaintiff. 

The  defendant's  title  to  the  parcels  of  land 
held  by  him  is  founded  upon  aa  asaigmnent, 
under  the  oyster  laws  of  the  state,  from  the 
oyster  inspector  for  district  28A,  in  North- 
ampton county.  He  has  paid  all  rents,  taxes, 
and  fees,  as  required  by  law,  and  planted  a 
large  quantity  of  oysters  on  the  ground  as- 
signed to  him.  The  plaintiff's  title  is  based 
upon  a  tax  deed  from  the  clerk  of  the  court, 
bearing  date  February  11,  1890,  whereby, 
for  the  consideration  of  $2.50,  he  conv^ed 
to  the  plaintiff  real  estate,  standing  In  the 
name  of  Jesse  Hutcheson  and  sold  for  de- 
linquent taxes.  The  tax  deed  (after  reciting 
that  there  was  a  report  jof  the  county  sur- 
veyor ''specifying  the  metes  and  bounds"  of 
the  real  estate,  **and  the  names  of  the  own- 
ers of  the  adjoining  tracts  or  lots,  and^vlng 
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furtlier  deflcriptfon  of  fhe  land  ai  win  Iden- 
tify the  same")  grants  to  Lafferty  "that  tract 
of  land  Bold  by  the  treasurer  of  Northamp- 
ton connty  as  aforesaid,  described  as  God- 
win's Island,  containing  forty-three  and 
three-fonrths  acres,  and  mentioned  In  the 
said  report  of  the  said  connty  snnreyor,  as 
surrounded  by  New  Inlet,  Wreck  Island  creek. 
Ship  Shoals  Inlet,  and  Godwin's  Island 
creek,  for  a  more  particular  description  of 
which  refermice  Is  made  to  said  report" 

[1]  The  report  of  the  snrreyor  was  lost 
and  its  contents  not  prored.  The  land  books 
of  the  county  show  that  the  only  land  as- 
sessed to  the  plalntlif  In  Northampton  coun- 
ty Is  44  acres,  valued  at  |90,  and  buildings 
at  1100,  and  that  the  total  tax  assessed 
thereon  for  the  year  1908  was  $2.42;  yet  the 
land  Included  In  this  tax  title  deed  forms 
the  nucleus  for  a  claim  by  the  plaintiff  to  a 
boundary  of  1,400  or  1,600  acres  (or,  accord- 
ing to  the  estimate  of  one  of  the  oyster  In- 
spectors, to  from  2,000  to  3,000  acres)  of  al- 
leged tributary  lands,  to  low-water  mark, 
where  the  waters  ebb  bare.  But  the  evi- 
dence falls  to  locate  and  identify  the  40-odd 
acres  of  land  acquired  by  the  plaintiff  at  the 
tax  sale,  and  consequently  it  does  not  and 
eannot  appear  that  the  outlying  oyster-plant- 
ing ground  assigned  to  the  defendant  Is  in 
anywise  appurtenant  to  the  original  tract 
Indeed,  the  consensus  of  the  testimony  of 
witnesses  both  for  the  plaintiff  and  defend- 
ant (Including  that  of  the  county  surveyor) 
Is  that  the  lands  claimed  by  the  plaintiff 
cannot  be  located.  Nor  was  It  shown  that 
the  lands  described  In  the  declariitlon  as 
"situated  on  the  southern  side  of  what  Is 
commonly  known  as  Lafferty's  or  (Godwin's 
Island"  are  bounded  by  the  lands  of  the 
plaintiff.  That  averment  has  for  its  support 
the  opinion  of  the  plaintiff,  whose  conclusion 
Is  drawn  from  undisclosed  facts.  Obviously 
the  dominant  estate  must  first  be  clearly  lo- 
cated, in  order  to  determine  the  extent  of 
the  servient  tenement 

[2]  Nor  Is  the  situation  aided  by  the  ver- 
dict which  finds  four  out  of  the  seven  par- 
cels of  ground  sued  for,  for  a  description  of 
which  the  declaration  Is  referred  to. 

In  Slocum  v.  Compton,  93  Va.  374,  25  S.  B. 
3,  the  court  held:  "Where  the  verdict  in  an 
action  of  ejectment  Is  for  a  part  only  of  the 
land  sued  for,  the  boundaries  of  the  part 
recovered  should  be  designated.  The  verdict 
must  be  certain  In  Itself,  or  must  refer  to 
some  certain  standard  by  which  to  ascertain 
the  land  found ;  otherwise.  It  will  be  too  un- 
certain to  warrant  a  judgment  upon  It" 

The  present  case  In  this  aspect  is  quite 
similar  to  the  case  of  Merritt  v.  Bunting,  107 
Ta.  174,  57  S.  E.  567,  where  Judge  Cardwell, 
speaking  for  the  court  says:  "To  sustain 
his  contention  that  as  riparian  owner,  he 
also  owned  the  whole  of  little  Assoteague 


Bay,  it  was  necessary  for  Banting  ();aaintiff 
in  the  action  of  ejectment)  to  establish  his 
ownership  of  the  lands  adjacent  to  the  bay 
on  all  of  the  shore  sides  thereof.  •  •  * 
In  other  words.  Bunting's  dalm  Is  that  he 
owned  the  whole  of  the  bay  by  virtue  of 
owning  the  high  ground  around  the  bay, 
that  his  title  as  owner  of  the  ground  around 
the  bay  extended  to  low-water  mark,  that 
the  bay  ebbed  bare,  and  that  he  therefore 
owned  the  whole  of  the  bfiy."  The  court 
held  that  ''the  land  conveyed  was  described 
as  situated  on  Ghlngoteague  Island  and  em- 
braced within  courses  and  distances,  but  no 
starting  point  or  ending  point  Is  given,  and 
hence  the  location  of  the  land  could  not  have 
been  ascertained,  and  the  deed  Is  Inoperative 
as  against  a  subsequent  purchaser  for  value^ 
even  if  he  had  notice  of  its  existence."  Mun- 
dy  V.  Vawter,  8  Grat  518;  Florance  v. 
Morlen,  08  Va.  85,  84  8.  B.  890;  Raid  ▼. 
Rhodes,  106  Ta.  701,  56  S.  B.  722. 

[8]  If,  therefore,  there  were  no  other  as- 
signment of  error,  the  failure  of  the  plaintiff 
to  establish  his  title  to  the  parcels  of  osrster- 
planting  ground  in  the  possession  of  the 
defendant  as  appurtenant  to  the  44  acres 
acquired  by  him  at  the  tax  sale  would  ne- 
cessitate a  reversal  of  the  Judgment  But 
we  are  of  opinion  that  the  court  also  erred 
in  excluding  from  the  evidence  the  grant 
from  the  commonwealth  to  Hutcheson,  dat- 
ed March  18,  1877.  That  grant  conveyed  to 
Hutcheson  855.37  acres  of  land  situated  in 
Northampton  county,  including  Ship  Shoal 
and  Godwin's  Islands,  and  was  admissible 
evidence  as  tending  to  show  an  outstanding 
legal  title  to  at  least  part  of  the  appurtenant 
lands  claimed  by  the  plaintiff. 

As  the  case  must  be  remanded  for  a  new 
trial  along  essentially  different  lines,  we 
deem  it  unnecessary  to  notice  objections  to 
the  ruling  of  the  court  with  respect  to  in- 
structions. 

For  these  reasons,  the  Judgment  must  be  rt- 
versed. 

Reversed. 

(m  Va.  2tt) 

ALLISON  V*  CITY  OF  FBBD1BBI0K8- 

BURG. 

(Supreme  (yourt  of  Appeals  of  Yirginla. 
June  8,  1911.) 

1.   NsOLIOBNCnB   (I   58*)-^BOXllfATK  OaUBS. 

To  warrant  a  finding  that  negligence,  or 
an  act  not  amounting  to  wanton  wrong,  is  €bm 
proximate  cause  of  an  Injury,  it  must  appear 
that  the  Injunr  waa  the  natural  and  prooablt 
consequence  of  the  negligence  or  wrongful  act 
and  that  it  ought  to  hkve  been  foreseen  In  the 
light  of  the  attending  circunuitanees. 

[Ed.  Note.~For  other  cases,  aee  NcgUgenoSb 
Cent  Dig.  I  71 ;   Dec  Dig.  |  58.*] 

2.  Damages   (|  185*)  —  Pboxucatx  Oausk  — 
svidbncis. 

In  an  action  for  infurles  from  stepping 
through  a  hole  in  a  bridigie,  evidence  hM  to 


«For  other  ctmm  tee  same  topic  and  sacUon  NUMBER  in  Doc.  Dig.  ft  Am.  DUt>  Key  No.  Series  ft  Sep'r  lad 


526 


71  SOUTHEASTBRN  REPORTER 


(Va, 


show  that  the  Injury  was  not  the  proximate 
cause  of  the  loss  of  plaintifTs  leg,  but  that  it 
was  due  to  sarcoma,  which  could  not  have  been 
reasonably  anticipated  by  defendant 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  I  185.*] 

3.  Damaoss  (S  19*)— Pboximatx  Cause  of 

INJXJRT— QtJUSTION  rOR  JUBT. 

Plaintiff  stepped  Into  a  hole  in  the  plank- 
ing oyer  a  gutter,  but  there  was  no  apparent 
mark  of  injuiy.  Some  months  later  she  develop- 
ed sarcoma  of  the  bone,  for  which  her  leg  was 
amputated.  The  uncontradicted  medical  testi- 
mony was  that  no  such  result  could  have  been 
anticipated  from  the  accident,  though  it  was 
agreed  by  the  experts  that  the  dormant  sarcoma 
either  was  or  xnight  have  been  incited  by  the 
injury.  Held,  that  the  court  properly  took 
from  the  jury  the  question  whether  the  sarcoma 
and  loss  of  plaintiff's  leg  was  the  natural  and 

Erobable  consequence  of  stepping  through  the 
ole. 

[EU.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  H  38-^;   Dec.  Dig.  |  19.*] 

4.  Damages  (|  132*)— Inadequate  Daicaoes 
—Evidence. 

In  an  action  for  injuries  from  falling  into 
a  hole  in  a  bridge,  where  plaintiff  subsequently 
developed  sarcoma,  necessitating  the  amputa- 
tion of  her  leg,  held  that,  the  sarcoma,  and 
not  the  accident,  bein^  the  cause  of  the  ampu- 
tation, $1,200  was  a  liberal  award  for  the  pain 
shown  by  the  evidence  to  have  been  sufferea  by 
the  plaintiff  as  the  direct  and  proximate  result 
of  the  alleged  negligence,  and  taerefore  the  ver- 
dict could  not  be  disturbed  on  the  ground  of 
Inadequacy. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  372-385;   Dec  Dig.  S  132.*] 

Error  to  Corporation  Court  of  Fredericks- 
burg. 

Action  by  Maud  Allison,  by  next  friend, 
against  the  City  of  Fredericksburg.  From  a 
Judgment  granting  insufficient  relief,  plain- 
tiff brings  error.    Affirmed. 

Wm,  W.  Butzner  and  G.  B.  Wallace,  for 
plaintiff  in  error.  St  George  B.  Fltzhugh, 
for  defendant  in  error. 


HARRISON,  J.  This  action  was  brought 
by  Maud  Allison,  an  infant,  by  her  father, 
as  her  next  friend,  to  recover  damages  for 
an  injury  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  city.  There  was 
a  verdict  and  Judgment  for  $1,200  In  favor 
of  the  plaintiff,  which  she  now  asks  this 
court  to  reverse  and  set  aside  upon  the 
ground  that  the  Jury  was  misdirected,  the 
damages  allowed  inadequate,  and  the  verdict 
contrary  to  the  law  and  the  evidence. 

It  is  alleged  that  the  defendant  negligent- 
ly allowed  a  hole  to  remain  in  a  small  plank 
bridge  that  it  maintained  across  one  of  its 
sidewalks  on  Main  street  as  the  covering  to 
a  gutter.  The  record  shows  tliat  in  Febru- 
ary, 1909,  the  plaintiff,  a  girl  between  10  and 
11  years  of  age,  while  returning  from  school, 
stepped  into  this  hole.  There  were  no  appar- 
ent ill  effects  from  the  accident,  not  even  an 
abrasion  of  the  skin.  The  plaintiff  mention- 
ed to  her  friends  the  fact  that  she  had  step- 
ped into  the  hole,  but  made  no  complaint  of 


being  seriously  hurt  In  the  following  April 
a  small  lump  had  developed  on  her  leg,  and 
she  was  observed  to  limp.  The  family  phy- 
sician was  consulted  several  times — ^the  last 
on  the  28th  of  June.  He  regarded  the  mat- 
ter of  no  importance,  and  finally  told  the 
father  that  there  was  no  occasion  for  him  to 
see  the  plaintiff  again,  and  that  he  need  feel- 
no  concern  on  her  account  No  doctor  was 
seen  again  until  about  the  9th  day  of  the 
following  November.  In  the  meantime,  from 
February  to  November,  the  plaintiff  was  pur- 
suing her  usual  activities,  going  to  school 
until  its  close  in  June,  with  the  exception 
of  one  week,  and  again  at  school  from  the 
time  it  opened  in  September  until  Novem- 
ber. About  the  9th  of  November  the  lump* 
on  the  leg  appearing  more  serious,  several 
specialists  were'  consulted,  who  diagnosed 
the  plaintliTs  trouble  as  sarcoma  of  the  bone, 
a  malignant  cancerous  disease,  and  advised 
amputation  of  the  limb  as  the  only  means  of 
saving  her  life.  The  leg  was  amputated  No- 
vember 14,  1909,  and  this  suit  was  brought 
to  the  following  December  rules. 

The  court,  among  others,  gave  the  Jury 
the  following  Instruction:   ^'There  can  be  no- 
recovery  of  damages  for  an  alleged  Injury, 
unless  the  negligence  charged  as  causing  such 
injury  was  the  proximate  cause  of  such  in- 
Jury,  that  in  order  to  warrant  a  finding  by 
the  Jury  that  negligence  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  complained  of  was  the  natural  and 
probable  consequence  of  the  negligence,  and 
that  it  ought  to  have  been  foreseen  In  the 
light  of  the  attending  circumstances ;  hence, 
if  the  Jury  shall  believe  from  the  evidence- 
that  the  diseased  condition  of  the  plaintiff's 
leg,  and  the  suffering  occasioned  thereby,  was- 
the  result  of  a  malignant  tumor  known  as 
'sarcoma,*  and  that  the  amputation  of  the- 
plalntiff's  leg  was  rendered  necessary  by  rea- 
son of  such  sarcoma,  then  the  court  instructs 
the  Jury  that  sarcoma  was  not  the  result  nat- 
urally and  reasonably  to  be  expected  from, 
the  injury  received  by  the  plaintiff  at  the- 
bridge,  that  it  was  not  the  natural  and  prob- 
able consequence  of  the  alleged  negligence  of 
the  city,  and  the  Jury  cannot  find  auy  dam- 
ages for  the  plaintiff  on  account  of  said  dis- 
ease, and  its  attendant  suffering,  whether* 
physical  or  mental,  nor  for  the  loss  of  her 
leg.    The  court  further  instructs  the  Jury,  If ' 
they  shall  believe  from  the  evidence  that  the 
plaintiff  fell  through  the  bridge* on  upper- 
Main  street,  by  reason  of  the  negligence  of 
the  defendant  city,  and  was  injured  thereby, 
then  she  is  entitled  to  recover  damages  for 
any  physical  pain  and  suffering  which  the- 
Jury  may  believe  from  the  evidence  was  the 
direct  and  proximate  result  of  the  defend- 
ant's negligence." 

The  crucial  question  In  this  case  Is  raised^ 
by  the  first  branch  of  this  instruction,  which 
was  given  over  the  protest  of  the  plaintiff. 
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The  objection  urged  Is  twofold:  First,  that 
the  Instmctlon  does  not  correctly  state  the 
law  touching  the  doctrine  of  "proximate 
cause" ;  and,  second,  that  the  court  thereby 
decides  as  matter  of  law  that  stepping  into 
the  hole  in  the  bridge  was  not  the  proximate 
cause  of  the  sarcoma  or  the  loss  by  the 
plaintifT  of  her  leg,  whereas  that  question 
should  have  been  left  to  the  determination 
of  the  Jury  upon  the  evidence. 

[1]  In  the  case  of  Scheffer  ▼.  Railroad  Ck>., 
105  U.  S.  249,  26  L.  Ed.  1070,  the  plaintiff 
was  injured  in  a  collision  of  two  trains.  The 
declaration  alleged  injuries  to  body,  brain, 
spine,  and  nervous  system,  which  It  was  fur- 
ther alleged  had  produced  the  insanity  which 
ended  in  the  plaintiff's  suicide,  eight  months 
after  the  injury  was  sustained  In  the  raU- 
road  collision.  There  was  a  demurrer  to  the 
declaration,  which  was  sustained;  Mr.  Jus- 
tice Miller,  speaking  for  a  unanimous  court, 
saying:  '*To  warrant  a  finding  that  negli- 
gence, or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of  an  injury, 
it  must  appear  that  the  injury  was  the  nat- 
ural and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  at- 
tending circumstances." 

This  language  of  the  Supreme  Court  has 
been  twice  adopted  by  this  court  as  a  correct 
statement  of  the  law,  and  the  principle  in- 
volved has  been  stated  In  other  cases.  Con- 
nell  V.  0.  ft  O.  Ky.  Co.,  93  Va.  57,  24  S.  E. 
467,  32  L.  R.  A.  792,  57  Am.  St.  Rep.  786; 
Fowlkes  T.  Southern  R.  Co.,  96  Va.  742,  32 
S.  B.  464. 

In  the  last-named  case,  Judge  Keith, 
speaking  for  this  court,  quotes  the  language 
of  Justice  Miller  with  approval,  and  further 
says:  ''It  is  not  only  requisite  that  damage, 
actual  or  inferential,  should  be  suffered,  but 
this  damage  must  be  the  legitimate  sequence 
of  the  thing  amiss.  The  maxim  of  the  law 
here  applicable  is  that  in  law  the  immediate, 
and  not  the  remote,  cause  of  any  event  is 
regarded;  in  other  words,  the  law  always 
refers  the  injury  to  the  proximate,  not  to  the 
remote,  cause.  If  an  Injury  has  resulted  in 
consequence  of  a  certain  wrongful  act  or 
omission,  but  only  through  or  by  means  of 
some  intervening  cause,  from  which  last 
cause  the  injury  followed  as  a  direct  and  im- 
mediate consequence,  the  law  will  refer  the 
damage  to  the  last  or  proximate  cause,  and 
refuse  to  trace  it  to  that  which  was  more 
remote.  To  the  proximate  cause  we  may 
asually  trace  consequences  with  some  degree 
of  assurance,  but  beyond  that  we  enter  a 
field  of  conjecture,  where  the  imcertalnty 
renders  the  attempt  at  exact  conclusions 
futile.  If  the  wrong  and  the  resulting  dam- 
ages are  not  known  by  common  experience 
to  be  naturally  and  usually  in  sequence,  and 
the  damage  does  not,  according  to  the  ordi- 
nary course  of  evmts,  follow  from  the 
wrong,  thai  the  wrong  and  the  damage  are 


not  sufficiently  conjoined  or  concatenated  aa 
cause  and  effect  to  support  an  action." 

In  Ta.  Iron  ft  Coal  Co.  v.  Kiser,  105  Va. 
704,  54  S.  B.  892,  Judge  Cardwell  expresses 
the  principle  of  the  cases  cited  as  follows: 
"A  defendant,  in  an  action  to  recover  dam- 
ages for  a  personal  injury,  cannot  be  held 
liable  therefor,  unless  the  neglect  of  some  du- 
ty he  owed  the  Injured  party  was  the  prox- 
imate cause  of  the  injury.  The  first  requisite 
of  proximate  cause  is  the  doing  or  omitting 
to  do  an  act  which  a  person  of  ordinary  pru- 
dence could  foresee  might  naturally  or  prob- 
ably produce  the  injury,  and  the  second 
requisite  is  that  it  did  produce  it** 

A  casual  examination  of  the  instruction 
under  consideration  shows  that  the  law  is 
there  stated  in  substantially  the  language  of 
the  controlling  decisions  we  have  dted. 

[2]  The  conclusion,  from  this  branch  of  the 
instruction,  that  the  sarcoma  and  the  loss 
of  the  leg  were  not  naturally  and  reasonably 
to  be  expected  from  the  injury  received  by 
the  plaintiff  at  the  bridge,  and  that  they 
were  not  the  natural  and  probable  conse- 
quences of  the  alleged  negligence  of  the  city, 
was  inevitable  in  the  light  of  the  evidence. 
The  record  shows  that  three  doctors  were 
examined,  who  concur  in  the  opinion  that 
sarcoma  Is  a  malignant  cancerous  tumor  in 
the  system,  that  is  sometimes  developed  by 
an  injury.  One  of  them  says  that.  In  this 
case,  the  dormant  sarcoma  may  have  been 
incited  to  develo^ent  by  the  slight  injury 
at  the  bridge ;  the  other  two  are  of  the  oplih 
ion  that  the  development  was  incited  by  that 
injury.  All  three,  however,  concur  in  the 
opinion  that  it  would  have  been  impossible 
for  any  one  to  have  foreseen  or  anticipated 
such  a  result  from  such  an  accident— one 
of  them  saying  on  this  point  that  **no  human 
power  could  have  foreseen  the  occurrence  of 
a  malignant  growth  as  the  result  of  that 
injury,  at  that  time;  therefore,  it  was  not 
usual.  *  *  •  I  don't  think  this  was  the 
usual  or  common  result  of  an  injury  of  that 
kind,  because,  as  I  have  testified  before,  I 
think  100  children  might  have  fallen  through 
there  and  had  similar  Injuries,  and  a  cancer 
not  occur  in  any  one  of  the  100." 

Bringing  this  case  to  the  test  of  the  prin- 
ciples announced,  it  is  dear  that  the  injury 
sustained  by  her  in  stepping  into  the  hole 
in  the  bridge  was  not  the  proximate  cause 
of  the  loss  of  the  plaintiff's  leg.  The  sar- 
coma was  not  the  natural  and  probable  con- 
sequence of  the  plaintiff's  foot  going  through 
the  hole  in  the  bridge,  and  could  not  have 
been  foreseen  In  the  light  of  the  circum- 
stances attending  the  alleged  negligence  of 
the  dty. 

[8]  The  second  objection  to  this  branch  of 
the  instruction  is  that  the  question  of  prox- 
imate cause  was  not  one  of  law  to  be  deter- 
mined by  the  court,  but  was  a  question  of 
fact  to  be  submitted  to  the  Jury. 

This  objection  cannot  be  snatalned.    The 
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law  Is  well  settled  to  the  contrary.  When 
the  question  Is  inyolved  In  doubt,  and  the 
eTidence  Is  conflicting,  It  is  a  question  for  the 
Jury;  but  when  there  is  no  doubt,  and  no 
conflict  in  the  evidence,  as  in  the  case  at 
bar,  It  Is  a  question  to  be  determined  by  the 
court 

In  the  case  of  Scheffer  r.  Railroad  Co., 
supra,  the  Supreme  Court  sustained  a  de- 
murrer to  the  declaration,  holding  that  there 
was  no  proximate  cause  between  the  alleged 
negligence  of  the  railroad  and  the  subsequent 
death  of  the  plaintiff. 

In  Fowlkes  y.  Southern  Ry.  Co.,  supra,  the 
law  is  stated  as  follows:  "It  is  the  province 
of  the  court  to  determine  in  the  first  instance 
whether  or  not  the  facts  offered  in  evidence 
tended  to  prove  an  injury  to  the  plaintiff  too 
remote  from  the  defendant's  act  of  negli- 
gence to  constitute  an  element  of  the  plain- 
tllTs  recovery." 

In  Winchester  v.  Carroll,  99  Va.  744,  40 
S.  B.  40,  the  court  says:  '*The  general  doc- 
trine Is  that  whether  one  has  been  guilty  of 
negligence  or  not  is  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  court 
where  the  facts  are  undisputed  or  conclu- 
slvely  proved,  but  not  to  be  withdrawn  from 
the  Jury  when  the  facts  are  disputed  or  the 
evidence  conflicting." 

[4]  Under  the  latter  branch  of  the  instruc- 
tion, the  Jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $1,200.  This  was  a  liberal 
award  of  damages  for  the  pain  shown  by  the 
record  to  have  been  suffered  by  the  plain- 
tiff as  the  direct  and  proximate  result  of  the 
alleged  negligence  of  the  city,  and  therefore 
the  verdict  cannot  be  disturbed  upon  the 
ground  of  Inadequacy. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  In  the  Judgment  com^ 
plained  of,  and  it  must  be  affirmed. 

Affirmed* 


tll2  Vft.  292) 

BACKUS  V.  NORFOLK  &  A.  TERMINAL 

CO. 

(Supreme  Court  of  Appeals  of  Vlzginla. 
June  8,  1911.) 

1«  Railboads  (I  421*)— Injttbt  to  Anihals— 

CONTBIBUTORY    NEQUOBNCK. 

Where  plaintiflTs  servant  drove  along  par- 
allel to  defendant's  track  for  180  yards,  and 
onto  the  crossing,  without  looking  in  the  direc- 
tion from  which  he  had  come,  the  track  being 
visible  for  between  a  quarter  and  half  a  mile 
from  the  crossing.  It  was  contribntorr  negli- 
gence, barring  recoTery  for  injury  to  the  team 
by  collision  at  the  crossing. 

[Bd.   Note.~For  other  cases,   see  Railroads, 
Cent  Dig.  §1  1501-1510;    Dec.  Dig.  |  421.*1 

2.  Raiiaoads  (I  41^>— Ihjttbt  to  AEnMALS— 
Cabe  Required  or  Motobman. 

The  motorman  of  an  electric  car,  who  saw 
a  teem  walking  toward  a  crossing,  and  with 
nothing  to  indicate  that  the  driver  was  not  in 
full  control  of  the  team  or  was  not  in  full  pos- 
session  of  his  faculties,  was  entitled  to  presume 


that  he  would  not  drive  onto  the  crossing  in 
front  of  the  car,  when  in  plain  sight. 

[E>d.  Note.~For  other  cases,  see  Railroads^ 
Cent.  Dig.  H  1489-1500;    Dec  Dig.  i  419*} 

Error  to  Cireoit  Court,  Norfolk  County. 

Action  by  one  Backus  against  the  Norfolk 
ft  Atlantic  Terminal  Company.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.   AfQrmed. 

Thos.  H.  Willcoz,  for  plaintiff  in  error. 
Williams  ft  Tunstall,  for  defendant  In  error. 

WHITTLE,  J.  This  action  was  brought 
by  the  plaintiff  in  error.  Backus,  to  recover 
damages  for  injuries  to  a  pair  of  mules, 
wagon,  and  harness,  suffered  In  a  collision 
with  one  of  the  defendant's  cars  at  a  road 
crossing  in  Norfolk  county,  between  Pine 
Beach  and  the  dty  of  Norfolk.  The  Judg- 
ment under  review  was  rendered  for  the  de- 
fendant on  a  demurrer  to, the  evidence. 

[1]  At  the  point  of  collision  the  defend* 
ant's  road  (a  double  track)  runs  through  the 
plaintiff's  farm,  and  on  the  day  of  the  ae» 
cident  his  negro  driver  was  engaged  in  haul- 
ing hay  from  the  west  side  of  the  road  over 
the  crossing  to  his  bam  and  stables  on  the 
east  side. '  The  plaintiff's  residence  Is  locat- 
ed about  180  yards  north  of  the  crossing,  ac- 
cess to  which  Is  afforded  by  a  boulevard 
running  parallel  with  the  defendant's  right 
of  way. 

When  the  driver  set  out  from  the  bam,  he 
looked  toward  Pine  Beach,  and,  seeing  no 
car  approaching,  drove  to  the  crossing  and 
upon  the  track,  without  looking  again  in 
that  direction.  To  quote  his  own  language: 
*'I  did  not  look  that  way  then  (after  driving 
on  the  west  track)  until  my  mules  got  scar- 
ed. After  my  mules  got  scared,  I  looked  up 
and  saw  the  car." 

From  the  crossing  In  a  northerly  direction 
the  view  of  the  track  is  unobstructed  for  a 
distance  of  a  quarter  to  half  a  mile,  yet 
the  driver  before  going  on  the  track  wholly 
failed  to  look  In  that  direction  to  find  out 
If  he  could  cross  In  safety.  In  these  cir- 
cumstances he  was  plainly  guilty  of  such 
negligence  as  would  bar  a  recovery,  unless 
the  defendant,  after  knowing  of  the  danger, 
or  after  it  should  have  been  discovered  by 
the  use  of  ordinary  diligence,  failed  to  ex- 
ercise ordinary  care  to  avoid  the  Injury. 

When  the  driver  got  upon  the  track,  one 
of  his  mules  scared  at  a  hole  In  the  bridge 
and  stopped,  and  would  not  go  forward.  He 
then  for  the  first  time  looked  up  the  track 
and  saw  the  car  75  yards  away,  approaching 
at  full  speed.  He  held  up  his  hands  as 
a  signal  to  the  motorman  to  stop,  but  the 
collision  was  at  that  time  inevitable. 

[2]  We  have  found  nothing,  after  a  care- 
ful Inspection  of  the  evidence^  to  bring  the 
case  within  the  influence  of  the  doctrine  of 
discovered  peril,  or  the  last  clear  chance. 
The  motorman  saw  the  team  coming  down 
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the  bouleYard  at  a  walk,  and  bad  no  rea- 
son to  suspect  tbat  the  drlyer  would  at- 
tempt to  cross  In  front  ot  him  with  his  car 
in  plain  riew.  As  soon  as  the  danger  was 
discovered,  he  shut  off  the  current  and  put 
on  the  emergency  brake ;  but  it  was  impossi- 
ble then  to  avert  the  accident  The  colliding 
trahi  consisted  of  a  heavy  motor  car  with  a 
trailer  attached,  the  schedule  speed  of  which 
was  from  80  to  40  miles  an  hour.  The  un- 
disputed evidence  shows  that  the  motorman 
could  not  have  stopped  the  cars  under  400 
feet. 

In  the  case  of  Norfolk  A  Western  Ry.  Co. 
T.  Daves,  106  Va.  614,  618,  519,  62  S.  B. 
337,  339,  the  court  says:  'The  engineman 
on  the  defendant's  train  saw  the  deceased 
as  he  was  driving  along  the  highway  to- 
ward the  crossing,  some  70  or  80  feet  from 
it.  The  fireman  saw  him  when  he  was  some 
50  feet  from  it  The  plaintiff's  intestate, 
when  se«n  by  the  trainmen,  was  sitting  on 
the  running  gears  of  his  wagon,  driving 
very  slowly  along  the  highway.  ♦  ♦  ♦ 
inhere  was  nothing  in  the  conduct  of  the 
plaintiff's  intestate  to  indicate  that  he  was 
not  in  the  full  possession  of  his  faculties, 
that  he  did  not  know  that  the  train  was  rap- 
idly approaching,  that  his  team  was  not  en- 
tirely under  his  control,  or  anything  to  indi- 
cate that  he  Intended  to  cross,  or  attempt  to 
cross,  the  railroad  track  in  front  of  the 
train,  which  was  in  full  view.  Under  these 
circumstances,  the  trainmen  had  a  right  to 
presume  that  he  would  stop,  and  not  go 
upon  the  track."  Southern  Railway  Compa- 
ny y.  Daves,  108  Va.  378,  61  S.  B.  748;  Vir- 
ginia-Carolina Ry.  Co.  V.  Clawson's  Adm'r, 
111  Va.  313,  68  S.  B.  1003. 

The  principles  enunciated  In  these  cases 
and  many  others  are  C!(5nclusive,  when  ap- 
plied to  the  facts  of  this  case,  and  the  judg- 
ment mast  therefore  be  affirmed. 

Affirmed. 


(US  Va.  508) 

VAUGHAN  V.  PLBASONTON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     June 

8,  1911.) 

1.  BBOKXBS    (§    63*>~-C0MPKNSATI0N  — •  RI03ET 

TO — Refusal  of  Fbincipal. 

A  real  estate  broker  must  complete  the 
sale,  with  a  purchaser  able,  ready,  and  willing 
to  oomplete  the  ^orchase  upon  the  terms  a^eed 
upon,  before  he  is  entitled  to  his  commissions; 
and  when  he  has  found  such  a  purchaser,  who 
has  entered  into  a  valid  contract,  his  right  to 
compensation  cannot  be  defeated  by  the  seller's 
misrepresentation,  or  by  his  unreasonable  re- 
fusal to  comply  with  his  contract 

[EU.    Note.— For    other    cases,    see    Broken, 
Ctent.  Dig.  H  94rM;   Dec.  Dig.  |  63.*] 

2.  BbOKXBS    (§    64*)  —  CoirPENSATION  —  Sebv- 

ICES— Ck>MPLEnoK  or  Saijb. 

Where  a  broker  employed  to  sell  land 
found  a  purchaser  on  the  required  conditions, 
but  when  the  parties  met  to  make  the  sale  the 
purchaser   refused    to   enter   into    the  contract 


sgreed  on,  bnt  Insisted  on  one  matsrUiIly  differ- 
ent and  lass  advantageous  to  the  vendor,  which 
the  vendor  refused,  the  broker  was  not  entitled 
to  coxnmissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  97;   Dec.  Dig.  |  64.*] 

Error  to  Circuit  Court,  Goochland  County. 

Action  by  R.  F.  Vaughan  against  Alfred 
Pleasonton  and  another.  From  a  Judgment 
for  defendants,  plaintiff  brings  error.  Af- 
firmed. 

Rosewell  Page,  John  Rutherford,  0.  B. 
Sands,  and  D.  H.  A  Walter  Leake,  for  plain- 
tifC  in  error.  Smith,  Moncnre  it  Gk>rdon,  for 
defendants  in  error. 

HARBISON,  J.  This  action  was  brought 
by  R.  F.  Vaughan,  a  real  estate  agent,  to 
recover  of  Alfred  and  Theresa  Pleasonton 
$2,(XX)  commissions,  alleged  to  be  due  the 
plaintiff  on  a  sale  alleged  to  have  been  made 
by  him  for  the  defendants  of  their  landed 
estate  in  Gioochland  county,  at  the  price  of 
$40,000. 

There  was  a  verdict  and  Judgment  in  favor 
of  the  defendants,  to  which  this  writ  of  er- 
ror was  awarded. 

The  essential  facts  in  the  case  are  few  and 
undisputed.  It  appears  that  on  March  10, 
1909,  the  defendants  united  in  the  following 
letter  to  the  plaintiff:  "You  are  hereby  au- 
thorized to  sell  our  farms,  composed  of  Boil- 
ing HaJl,  Woodville,  and  Pocahontas,  in 
Goochland  county,  Virginia,  and  containing 
about  2,000  acres,  more  or  less,  for  the  sum 
of  $50,000,  and  we  agree  to  pay  you  5  per 
cent'  commission  on  said  price,  or  on  what- 
ever price  we  accept  from  your  customer,, 
said  commissions  to  be  paid  out  of  the  first 
cash  payment,  if  sold  through  your  agency ."^ 

In  pursuance  of  this  authority  the  plain- 
tiff, in  the  following  May,  submitted  to  the 
defendants  an  offer  of  $40,000  for  the.  prop- 
erty, made  by  Thomas  S.  Winston,  which 
they  agreed  to  accept,  upon  certain  terms 
and  conditions.  In  pursuance  of  this  under- 
standing a  contract  was  then  prepared  be- 
tween all  the  imrties,  including  the  proposed 
purchaser,  by  the  plaintiff,  Vaughan,  the 
agent,  which,  "although  not  signed,  was  ac- 
cording to  the  testimony  of  all  sides  satis* 
factory  to  the  Pleasontons  and  to  Winston; 
the  significance  of  this  paper  being  that  it 
embodied  the  terms  upon  which  all  parties 
were  willing  to  meet"  This  statement  with 
respect  to  the  Vaughan  contract  is  taken 
from  the  petition  for  the  writ  of  error,  and 
is  fully  sustained  by  the  evidence.  This- 
contract  set  forth  the  property  sold,  which 
the  parties  of  the  first  part  covenanted  to 
convey  by  a  good  and  sufficient  deed,  and 
provided  that  the  purchaser  should  assume  a 
mortgage  on  the  property  of  $15,000  and  pay 
the  balance  of  $25,000  in  cash ;  these  term» 
to  be  complied  with  as  soon  as  the  attor- 
ney  for  the  purchaser   should  procure  ail 
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necessary  papers  and  releases  of  deeds  and 
suits  from  the  circuit  court  of  Goochland 
county,  affecting  the  title  to  said  lands.  The 
purchaser  agreed  to  comply  with  these  terms 
and  to  pay  $1,000  in  cash,  the  receipt  of 
which  was  acknowledged  In  the  contract,  to 
bind  the  sale,  which  sum  was  to  be  refund- 
ed if  the  title  to  the  property  was  not  good. 

At  the  time  this  contract  was  prepared. 
May  81,  1909,  it  was  understood  that  all 
parties  should  meet  in  Richmond  on  the 
9th  day  of  the  ensuing  June  and  complete 
the  sale  by  carrying  out  its  terms.  In  ac- 
cordance with  this  understanding,  the  par- 
ties, except  the  purchaser,  met  in  Richmond. 
The  purchaser,  who  was  absent  on  other 
business,  designated  his  attorney,  who  was 
present  to  act  for  him  In  carrying  Into  final 
completion  the  terms  of  purchase  agreed  up- 
on. When  the  parties  met,  the  attorney  for 
the  purchaser  presented  a  contract,  prepared 
by  him,  for  the  parties  to  execute,  which  was 
radically  different  in  its  terms  from  the 
Vaughan  contract  of  May  81st,  which  all  had 
agreed  to.  There  was  pending  in  the  circuit 
court  of  Goochland  county  against  the  Pleas- 
ontons  a  creditors'  suit,  In  which  there  had 
been  no  decree  for  sale,  and  the  new  contract 
provided  that  the  sale  should  be  ratified  by 
the  court,  that  a  special  commissioner  should 
be  appointed  to  unite  with  the  proposed 
vendors  in  a  deed  to  the  purchaser,  that  the 
$25,000  which  it  had  been  agreed  should  be 
paid  in  cash  should  be  paid  In  bank  to  the 
credit  of  the  court,  and  should  not  be  paid 
until  the  attorney  had  procured  all  neces- 
sary decrees,  orders,  releases,  and  other 
things  that  he  might  think  necessary  to  per- 
fect the  title,  that  the  vendors  should  assign 
to  the  purchaser  all  leases  now  existing  be- 
tween either  Alfred  Pleasonton  or  his  wife, 
and  that  from  the  date  of  the  contract  the 
vendors  should  cut  no  timber  on  the  lands, 
nor  permit  any  wood  or  timber  not  already 
cut  to  be  removed  therefrom.  This  new  con- 
tract also  omitted  the  provision  of  the  Vaugh- 
an contract,  which  had  been  agreed  to,  that 
the  purchaser  should  pay  $1,000  down  upon 
its  execution  to  bind  the  contract,  which  was 
to  be  refunded  if  the  title  was  not  good. 

When  this  contract  was  presented  and  in- 
sisted upon  by  the  attorney  of  the  purchaser, 
the  proposed  vendors  protested  that  it  was 
not  the  contract  agreed  upon,  and  they  re- 
fused to  sign  it.  Thereupon,  the  attorney 
abandoned  further  conference  on  the  sub- 
ject, and  the  defendants  treated  the  proposed 
sale  as  off,  and  on  the  same  day  sold  the 
property  to  one  W.  E.  Harris  for  $42,500, 
Harris  paying  $1,000  at  once,  assuming  cer- 
tain liens  on  the  property,  and  agreeing  to 
pay  the  vendors  the  balance  within  30  days, 
which  balance  was  to  be  paid  in  part  with  a 
<^rtiflcate  for  100  shares  of  stock  in  a  coal 
and  coke  company,  valued  at  $14,900. 

The  essential  difference  between  the 
Vaughan  contract,  which  embodied  the  terms 


upon  which  all  parties  had  met  and  agreed, 
and  the  contract  insisted  upon  by  the  attor- 
ney for  Thomas  S.  Winston,  was  that  the 
latter  contract  provided  that  $25,000  of  the 
purchase  money  should  be  paid  upon  the  rat- 
ification of  the  contract  by  the  circuit  court 
of  Goochland  county,  and  the  execution  by 
its  special  commissioner  and  the  vendors  of 
a  good  and  sufficient  deed,  and  that  such 
$25,000  should  not  be  paid  into  bank  to  the 
credit  of  the  court  until  the  attorney  of  the 
proposed  purchaser  should  procure  all  nec- 
essary decrees,  orders,  releases,  a^d  other 
things  that  he  thought  necessary  to  perfect 
the  title.  The  effect  of  this  provision  was 
that  after  the  attorney  had  procured  all  nec- 
essary decrees,  orders,  releases,  and  other 
things  he  might  think  necessary  to  perfect 
the  title — rafter  everything  had  been  done 
that  he  considered  necessary  to  protect  his 
client— that  then  the  entire  $25,000  should 
be  paid  by  the  purchaser  into  the  bank  to 
the  court's  credit  This  $25,000  included  the 
equity  of  redemption  of  the  Pleasontons  in 
the  property,  which,  as  shown  by  the  record, 
amounted  to  about  $17,000.  In  other  words, 
after  the  purchaser  was  safe,  the  balance 
due  the  Pleasontons  was  to  be  deposited  to 
the  credit  of  the  court  It  cannot  be  suc- 
cessfully contended  that  they  were  either 
unreasonable  or  whimsical  in  refusing  to  ac- 
cede to  such  conditions,  so  manifestly  un- 
just to  them  and  imnecessary  for  the  protec- 
ty>n  of  the  proposed  purchaser.  Winston,  In 
his  testimony,  says  that  he  did  not  "insist 
on  the  payment  of  the  money  into  court, 
which  was  done  by  his  attorney  without  his 
knowledge.**  The  Vaughan  contract,  which 
all  parties  had  agreed  to,  had  no  such  provi- 
sions as  these.  It  only  provided  for  $25,000 
In  cash,  and  assuming  to  pay  a  mortgage  of 
$15,000  when  the.  attorney  for  the  purchaser 
should  procure  all  necessary  papers,  releases 
of  deeds  and  suits  from  the  circuit  court  of 
Goochland  county  affecting  the  title  to  said 
lands.  The  Vaughan  contract  acknowledged 
the  receipt  of  $1,000  in  cash  to  bind  the  sale. 
The  Pleasontons  attached  great  importance 
to  this  provision  of  the  contract,  but  it  was 
omitted  from  the  new  contract  prepared  by 
the  attorney  for  the  proposed  purchaser.  On 
this  point  Winston,  in  his  testimony,  says 
that  at  the  time  Vaughan  offered  him  the 
place  for  $40,000  he  told  him  that  the  Pleas- 
ontons required  him  to  pay  $1,000  down  in 
order  to  bind  the  bargain,  and  that  this  pro- 
vision was  part  of  the  contract  prepared  by 
Vaughan,  and  that  he  did  not  object  to  it, 
but  left  the  whole  matter  to  his  attorney. 

[1]  "A  real  estate  broker,  to  be  entitled  to 
compensation,  must  complete  the  sale.  He 
must  find  a  purchaser  in  a  situation  ready 
and  willing  to  complete  the  purchase  upon 
the  terms  agreed  upon  before  he  is  ^itltled 
to  his  commissions.  When  he  has  found  such 
a  purchaser,  who  has  entered  into  a  valid 
contract,  his  right  to  compensation  cannot 
be  defeated  by  the  fault  of  the  seller,  by  his 
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misrepresentation,  or  by  his  whimsical  or 
unreasonable  refusal  to  comply  with  his  con- 
tract.*' Crockett  t.  Qrayson,  98  Va.  854,  86 
S.  B.  477. 

[2]  In  the  case  at  bar  it  is  clear  that  there 
was  no  completed  sale  between  the  Pleason- 
tons  and  Winston.  A  sale  of  real  estate  in- 
volves the  adjustment  of  many  matters  be- 
sides fixing  the  price,  and  these  are  for  the 
determination  of  the  seller.  These  had  been 
agreed  upon  in  this  case  by  the  sellers  and 
the  purchaser,  and  had  been  reduced  to  writ- 
ing by  the  plaintiff,  who  was  the  agent  of 
the  defendants.  These  were  the  only  terms 
upon  which  the  defendants  were  willing  to 
sell,  or  had  ever  agreed  to  sell,  and  they 
were  ready  to  carry  them  out  The  contract 
which  the  attorney  for  the  purchaser  sought 
to  substitute  contained  terms  which  the  de- 
fendants had  never  agreed  to,  and  left  out 
terms  which  had  been  agreed  upon.  It  is 
clear  that  the  contract  of  sale  which  the 
plalntifT  attempted  to  consummate  between 
his  principals  and  Thomas  S.  Winston  was 
not  defeated  through  any  fault  of  the  sellers, 
who  were  neither  unreasonable  nor  whim- 
sical in  refusing  to  execute  the  contract 
which  was  insisted  upon  by  the  attorney  for 
the  purchaser.  The  sale  having  failed  of 
completion  through  no  fault  of  the  defend- 
ants, they  are  under  no  obligation  to  pay 
the  plaintiff  the  commissions  sought  to  be 
recovered  in  this  suit. 

As  said  in  Crockett  v.  Orayson,  supra,  we 
do  not  deem  it  necessary  to  enter  into  a  crit- 
ical examination  of  the  instructions  given 
and  refused  upon  the  trial,  for  upon  the  facts 
presented  to  the  jury  they  could  not  with 
propriety  have  found  any  other  verdict  than 
that  at  which  they  arrived. 

The  judgment  of  the  circuit  c6urt,  approv- 
ing that  verdict,  must  therefore  be  affirmed. 

Affirmed. 

(112  Va.  843) 

FRBITAS  V.  GRIFFITH  ft  BOYD. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

8,  1911.) 

ShUBOlTTION  (I  886*)  —  SUPPLEMBNTABT  PRO- 
CEEDINGS —  EXAMINATION  or  Third  Feb- 
80NS--SC0FE  OF  iNQinST. 

Proceedings  on  soggestion  of  an  execution 
creditor,  authorised  b^  Code  1904,  H  8609- 
3613,  against  persons  indebted  to  the  judgment 
debtor,  or  who  have  property  of  his  in  their 
possession,  do  not  extend  to  a  case  of  the  wife 
of  a  debtor,  claiming  personal  propertv  under 
transfer  from  the  debtor,  as  the  proceedmg  only 
contemplates  reaching  property  which  Uie  debt- 
or himself  could  sue  for;  the  proper  remedy 
being  by  suit  bv  the  officer  holding  the  writ, 
under  section  3614i 

[Ed.  Note.'For  other  cases,  see  Bkcecution, 
Dec.  Dig.  I  386.*] 

Error  to  Circuit  Court,  Norfolk  County. 

Action  by  Griffith  ft  Boyd  against  M.  J. 
Freitas.  From  a  Judgment  for  plaintiffs,  de- 
fendant brings  error.    Reversed  and  rendered. 


J.  Edward  Cole  and  B.  R.  T.  Wells,  for 
plaintiff  in  error.  W.  H.  Sargeant,  Jr.,  for 
defendants  in  error. 

WHITTLE,  J.  The  defendants  in  error, 
Griffith  &  Boyd,  execution  creditors  of  J.  D. 
Freitas,  the  husband  of  the  plaintiff  in  er- 
ror, M.  J.  Freitas,  issued  a  summons  against 
her  under  section  8609  of  the  Code  of  1004, 
in  which  they  suggested  that  by  reason  of 
the  lien  of  their  fieri  facias  there  was  a  lia- 
bility on  her  for  tbe  amount  of  either  judg- 
ment. On  the  return  day  of  tbe  summons 
the  garnishee  answered,  denying  that  she  was 
either  indebted  to  J.  D.  Freitas  or  had  any 
effects  belonging  to  him  in  her  possession. 
Whereupon  the  plaintiffs  suggested  that  the 
garnishee  had  not  fuHy  disclosed  her  lia- 
bility, and,  neither  party  demanding  a  Jury, 
the  court  proceeded  to  bear  the  whole  matter 
of  law  and  fact,  and  being  of  opinion  that 
certain  personal  property  in  the  possession  of 
and  claimed  by  the  wife  as  her  own,  of  the 
estimated  value  of  $500,  bad  been  transfer^ 
red  by  the  husband  to  the  wife  in  fraud  of 
the  rights  of  the  plaintiffs,  rendered  Judg- 
ment against  her  for  that  sum,  to  be  applied 
towards  satisfying  the  plaintiffs*  Judgment 

Several  assignments  of  error  were  pressed 
in  argument;  but.  In  our  view  of  the  case, 
the  controlling  question  involves  the  power 
of  the  circuit  court,  in  a  summons  on  sugges- 
tion by  an  execution  creditor  of  a  husband, 
to  set  aside  an  alleged  fraudulent  transfer  of 
personal  property  from  him  to  the  wife. 

Proceedings  on  suggestion  are  prescribed 
by  sections  3609  to  3613  of  the  Code,  inclu- 
sive, and  by  the  terms  of  these  enactments 
the  court  can  make  no  order  against  the  par- 
ty summoned,  unless  he  is  found  to  be  either 
indebted  to  the  execution  debtor  or  to  have 
estate  of  such  debtor  in  his  possession.  In 
the  present  case,  neither  of  these  conditions 
was  shown  to  exist  It  was  not  pretended 
that  tbe  garnishee  was  Indebted  to  the  exe- 
cution debtor,  or  that  she  had  estate  of  the 
defendant  in  ber  hands.  Indeed,  the  fact 
was  gravely  controverted  whether  the  prop- 
erty in  question  bad  ever  belonged  to  tbe 
husband.  On  tbe  contrary,  the  wife  asserted 
absolute  title  to  the  property,  which  she  main- 
tained had  been  in  her  undisputed  possession 
for  years,  and  used  by  her  on  her  farm  near 
the  city  of  Norfolk. 

Conceding,  however,  for  the  purposes  of 
this  case,  that  the  property  originally  be- 
longed to  the  husband,  and  was  transferred 
by  him  to  the  wife,  the  transfer,  neverthe- 
less, would  have  been  binding  upon  tbe  hus- 
band, and  he  could  not  have  maintained  a 
suit  against  the  wife  for  its  recovery.  l%e 
statute  does  not  contemplate  or  operate  upon 
estate  In  possession  of  the  garnishee  to  which 
he  has  title,  but  only  estate  of  the  execution 
debtor  for  tbe  recovery  of  which  he  may 
maintain  an  action  in  his  own  behalf  against 
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the  holder.  The  law,  In  one  form  or  anoth- 
«r»  makes  ample  proyUdon  for  the  recovery 
and  Buhjection  of  all  the  debtor's  personal 
estate  on  which  the  writ  of  fieri  facias  is  a 
lien;  but  this  special  procedure  by  sugges- 
tion is  available  only  in  the  two  instances 
mentioned  in  the  statute.  It  affords  no  rem- 
edy for  the  enforcement  of  purely  equitable 
liabilities.  Section  3614  provides  an  efficient 
remedy,  by  action  at  law  or  suit  in  equity  in 
the  name  of  the  officer,  to  recover  estate,  or 
for  the  enforcement  of  any  liability  in  re- 
spect  to  any  such  estate,  on  which  a  fieri 
facias  in  his  hands,  or  the  Judgment  on 
which  it  issues,  is  a  lien. 

In  Swann  v.  Summers,  19  W.  Va.  115,  the 
West  Virglpia  court,  in  construing  sections 
of  the  Code  of  that  .state  substantially  the 
same  as  the  Virginia  statute,  held  that  in  a 
proceeding  on  suggestion  the  court  could 
make  no  order  against  the  garnishee,  un- 
less he  owes  a  debt  to  the  defendant  in  exe- 
cution or  has  in  his  hands  personal  estate  of 
such  defendant,  for  whidi  debt  or  estate  the 
defmdant  could  maintain  an  action  at  law. 
Otherwise,  suit  would  have  to  be  brought  un- 
4er  a  statute  corresponding  to  section  3614 
of  the  Virginia  Code. 

In  addition  to  the  remedy  given  by  section 
3614,  It  was  held  in  Hoge  v.  Turner,  96  Va. 
624,  32  S.  E.  291,  that  "creditors,  seeking  to 
avoid  a  conveyance  of  personal  property  from 
a  husband  to  a  wife  on  the  ground  of  fraud, 
may  either  sue  in  equity  to  avoid  the  con- 
veyance and  subject  the  property,  or  they 
may  ignore  the  conveyance,  and,  after  obtain- 
ing Judgment,  levy  an  execution  on  the  prop- 
erty and  sell  it  In  the  latter  case,  if  the 
wife  claims  the  property  levied  on  for  her 
husband's  debts,  and  an  indemnifying  bond 
is  given  for  her  protection,  she  may  assert 
her  claim  by  a  suit  on  the  indemnifying  bond" 
—citing  Harvey  v.  Fox,  5  Leigh,  444 ;  Qreen, 
Trustee,  v.  Spaulding,  76  Va.  411;  4  Mia 
Inst  (1st  Ed.)  818. 

For  these  reasons,  the  Judgment  under  re- 
view must  be  reversed,  and  this  court  will  en- 
ter such  Judgment  as  the  circuit  court  ought 
to  have  rendered,  dismissing  the  proceeding. 

Reversed. 
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SMILEY  V.  SMILEY'S  ADBTX  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 

June  8,  1911.) 

1.  Pabtnebship  (§  806*)  —  Shabino  Pbopits 
AND  Losses— Division  of  Capital. 

The  general  rule,  that  in  the  abeence  of 
any  agreement,  express  or  implied,  partners 
share  profits  and  losses  of  the  business  equally, 
although  they  have  not  contributed  equally  to 
the  partnenhip  capital,  does  not  apply  to  the 
^vision  of  partnership  capital;  but  partners 
may  by  agreement  provide  for  an  equal  share 
in  the  capital,  although  their  contributions 
-thereto  are  unequal. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  ||  703-705;   Dec  Dig.  $  305.*] 


Z  RxnEBBNOB  d  90*) — Fmonf ea  oi  Fact  — 

CONOLUSIVENBSS. 

Where  the  evidence  Is  taken  before  the 
commissioner,  and  is  conflicting,  and  there  are 
circumstances  affecting  the  credibility  of  some 
of  the  witnesses,  their  bearing  on  the  stand  is 
of  importance  in  determining  the  weight  of 
their  testimony,  and  findings  of  fact  by  the  com- 
missioner should  not  as  a  rule  be  disturbed. 

[Ed,  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  i  153;    Dec.  Dig.  {  99.*] 

Appeal  from  Circuit  Court,  Henrico 
County. 

Action  between  W.  A.  Smiley  and  Alfred 
Smiley's  administratrix  and  others.  From  a 
Judgment  sustaining  exceptions  to  the  find- 
ings  of  a  cohmiissioner,  W.  A.  Smiley  ap- 
peals.   Reversed  in  part,  and  remanded. 

R.  B.  Peyton,  Jr.,  and  Scott,  Buchanan  ft 
Oardwell,  for  appellant  C  W.  Throd^mor- 
ton,  for  appellees. 

BUCHANAN,  J.  The  question  to  be  de- 
termined on  this  appeal  is  whether  or  not  Al- 
fred Smiley  and  Warren  A*  Smiley  owned 
an  equal  interest  or  share  in  the  farm,  as 
well  as  in  the  stock  and  other  personal  prop- 
erty purchased  and  used  in  their  partnerahip 
business  of  farming  and  stock  raising.  It  is 
a  conceded  fact  in  the  case  that  Alfred  Smi- 
ley, the  father,  in  the  purchase  of  the  farm« 
which  was  conveyed  to  him  and  his  son* 
Warren  A.  Smiley,  jointly,  paid  more  of  the 
purchase  price  thereof  than  was  paid  by  his 
son.  The  claim  of  the  son,  the  appellant*  is 
that  when  he  and  his  father  removed  from 
the  state  of  Michigan  to  this  state,  and  pqI> 
chased  the  farm  for  their  partnerahip  or 
Joint  business,  while  no  written  agreement 
was  entered  into  between  them,  it  was  un- 
derstood and  agreed  that  th^  would  devote 
their  time,  property,  and  combined  resources 
for  the  purpose  of  operating  the  farm  and 
the  payment  of  the  purchase  price  thereof, 
and  that  everything  should  be  held  and  own- 
ed by  them  equally.  The  contention  of  the 
appellees,  who  are  the  other  heirs  and  dis- 
tributees of  Alfred  Smiley,  deceased,  and  his 
widow,  on  the  other  hand,  is  that  the  part- 
ners were  equally  bound  for  the  payment  of 
the  deferred  purchase  price  of  the  land,  and 
that,  as  the  father  paid  more  upon  that  ac- 
count than  his  son,  the  latter  must  account 
to  his  father's  estate  for  one-half  of  that  ex- 
cess, and  that  his  half  interest  in  the  pro- 
ceeds of  the  sale  of  the  farm,  which  has 
been  sold,  is  chargeable  therewith. 

Both  the  court  and  the  commissioner  were 
of  opinion  that  the  father  and  the  son  were 
partners  in  the  land,  as  well  as  in  the  busi- 
ness for  which  it  was  used  by  them.  The 
commissioner,  to  whom  was  referred  the 
question  of  ascertaining  what  interest  the 
son  had  in  the  real  estate,  was  of  opinion 
that  the  evidence  established  the  claim  of 
the  appellant  that  there  was  an  agreonent  be> 
tween  him  and  his  father  by  which,  although 
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the  amonnt  contributed  by  each  to  the  jmr^ 
nership  wm  unequal,  yet  that  they  were  to 
be  equally  Interested  in  the  farm*  as  well 
aa  In  the  businefle  carried  on  by  them,  and  eo 
reported.  This  finding  waa  excepted  to  by 
the  appellees,  and  the  court  sustained  the 
exception,  being  of  opinion  that  each  of  the 
partners  was  bound  to  contribute  one-half  the 
capital  thereof,  and  that  the  evidence  did 
not  show  that  the  father  gave  to  his  son  any 
axcess  which  he,  the  father,  put  into  the 
partnership  over  the  amount  of  money  con- 
tributed by  the  son. 

[11  The  general  rule  seems  to  be  that  in 
the  absence  of  any  agreement,  express  or  im- 
plied, between  partners  in  respect  to  their 
shares  in  the  profits  and  losses  of  the  busi- 
ness, they  are  to  share  equally,  although 
they  may  not  have  contributed  equally  to  the 
partnership  capital.  Story  on  Partnership, 
f  24;  2  Lindley  on  Partnership,  tr7tM578;  8 
llln.  Inst  691,  692;  8  Kent's  Com.  (s^  p.) 
28;  80  Cyc  451.  But  while  this  is  the  gen- 
eral rule  as  to  profits  and  losses,  it  is  not 
the  rule  as  to  the  division  of  the  partnership 
capltaL 

In  discussing  this  question,  Lindley  on 
Partnership  (volume  2,  p.  676)  lays:  "When 
St  is  said  that  the  shares  of  partners  are 
prima  fade  equal,  althou^^  their  capitals 
are  unequal,  what  is  meant  [Is]  that  the 
losses  of  capital,  like  other  losses,  must  be 
shared  equally;  but  it  Is  not  meant  that  on 
a  final  settlement  of  accounts  capitals  con- 
tributed unequally  are  to  be  treated  as  one 
aggregate  fund,  which  ought  to  be  divided 
among  the  partners  in  equal  shares."  ISee, 
also,  Moley  v.  Brine,  120  Mass.  324;  Jack- 
son V.  Crapp,  32  Ind.  422;  Johnson  v.  Bal- 
lard, 83  Tex.  486, 18  S.  W.  686;  30  Cyc.  691, 
692.  But  the  partners  may  by  agreement 
provide  for  an  equal  share  in  the  capital, 
although  their  input  is  unequaL  See  30  Cyc 
691,  692;  3  Min.  InsL  693,  694. 

This  proposition  we  do  not  understand  is 
controverted  by  the  appellees,  but  their  con- 
tention is  that  the  evidence  does  not  estab- 
lish any  such  agreeiment  between  the  part- 
ners. 

[2]  The  evidence  on  this  question  is  con- 
flicUng.  The  witnesses  were  before  the  com- 
missioner. There  were  circumstances  in  evi- 
dence tending  to  affect  the  credibility  of 
some  of  them.  Their  bearing  on  the  stand 
was,  therefore,  an  important  matter  in  con- 
sidering their  testimony,  especially  that  of 
the  appellant,  who  was  rendered  a  compe- 
tent witness  by  reason  of  the  other  parties 
in  interest  having  first  testified.  Code  1904, 
S  8346;  Brock's  Adm'r  v.  Brock,  92  Va.  173, 
28  S.  B.  224.  If  he  is  to  be  believed,  and  no 
witness  contradicts  him,  as  to  the  agreement 
between  him  and  his  father,  there  can  be  no 
question  that  when  he  and  his  father  came 
to  this  state,  and  purchased  the  farm,  it  was 
understood  and  agreed  between  them,  not- 


withstanding the  fact  that  the  father  had 
more  means  than  the  son,  that  they  were 
to  combine  their  resources  in  conducting  their 
partnership  business  and  In  paying  for  the 
farm,  and  that  the  son  was  to  have  an  equal 
interest  with  the  father  in  the  business  and 
in  the  ownership  of  the  farm.  When  the 
testimony  is  considered  as  a  whole,  without 
discussing  it  in  detail,  we  are  of  opinion  that 
the  commissioner  was  well  warranted  in 
reaching  the  conclusion  that  he  did,  and  the 
exceptions  to  his  report  ought  to  have  been 
overruled. 

Where,  as  was  said  by  Judge  Whittle  in 
delivering  the  opinion  of  the  court  in  Lusk 
V.  Pelter,  101  Va.  790,  796,  45  S.  B.  888,  836, 
"evidence  consists  of  the  depositions  of  wit^ 
nesses,  and  they  are  taken  by  the  commis- 
sioner or  in  his  presence,  he  has  the  advan- 
tage of  noting  the  demeanor  of  the  witness- 
es, their  Intelligence  and  manner  of  testify- 
ing, which  is  of  importance  In  judging  of 
their  credibility  and  weighing  their  evidence. 
The  findings  of  a  commissioner  upon  a  ques- 
tion of  fact  will  not  as  a  rule  be  disturbed 
when  the  evidence  is  confilctlng.  Shipman  v. 
Fletcher,  91  Va.  479  [22  S.  EI  4581;  Taylor 
T.  McDonald,  100  Va.  487  [41  8.  S.  946]." 

The  court  is  of  opinion  that  the  decrees 
appealed  from  are  erroneous,  in  so  far  as  they 
are  in  conflict  with  the  views  expressed  in 
this  opinion,  and  to  that  extent  must  be  re- 
versed and  annulled,  and  the  cause  remanded 
to  the  circuit  court  for  further  proceedings, 
to  be  had  not  in  conflict  with  this  opinion. 

Reversed  in  part 


OUS  Va.  186) 

BATCHSLDBB  et  aL  v.  BAKDOLPHit 
(Supreme  Court  of  Appeals  of  Virginia.    June 

8,  1911.) 

1.  MOBTOAOXS  (I   87*)— DXBDS  AS   MOBTQAGKS 
— PaBOL    EVinSNOB— AniflSSIBILTTT. 

A  deed  abeolute  in  form  may  be  shown  by 
parol  evidence  to  be  a  mortgage,  and  the  evi- 
aence  is  not  restricted  to  cases  of  fraud,  acci- 
dent, or  mistake. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent.  Dig.  H  97-107;    Dee.  Dig.  |  87.*] 

2.  MOBTOAOBB   (I  36*)«-]>BBn8  AS  MOBTOAOBB 
— PSBSUMPnONS—BVIDBNOB. 

A  deed  absolute  in  form  is  presumptively 
a  deed,  and  parol  evidence  to  show  that  it  is 
a  mortgage  must  be  clear  and  convincing. 

[Bd.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i§  95,  96;  Dec.  Dig.  |  86.*] 

8.  MORTOAOBS  (I  82*)— DXBOS  AS  MOBTGAaSB. 

Whether  a  deed  absolute  in  form  is  to  be 
regarded  as  a  mortgage  depends  on  the  circum- 
stances under  whicn  it  was  made  and  the  re- 
lations and  negotiations  between  the  parties. 

[B>d.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  il  60-66,  84-94r  Sec.  Dig.  I  82.*] 

4.  MOBTOAOBB   (i  88*)— DBBOS  AS  MOBTQAOXS 
— EVIDBIfOB—SurnOIBWCT. 

Evidence  held  to  support  a  finding  that  a 
deed  absolute  in  form  was  a  mortgage. 

[Ba»  Note.— For  other  cases;  see  Mortgages. 
Cent  Dig.  U  108-lU;   Dec  JHg.  (  38.*] 
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Appeal  from  Circuit  Ooart»  Norfolk 
County. 

Snlt  by  B.  F.  Randolph  against  B.  F. 
Batchelder  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed. 

Frick  &  Williams,  for  appellanta  EYank 
li.  Crocker  and  John  W.  Hopper,  for  appel- 
lee. 

KEITH,  P.  In  this  case  the  conrt  decreed 
that  a  certain  deed,  absolute  upon  Its  face, 
was  a  mortgage,  that  it  should  be  reformed, 
and  ui>on  payment  of  the  debt  secured  ap- 
pointed commissioners  to  convey  the  title  In 
fee  simple  to  the  land  In  the  proceedings 
mentioned  to  the  appellee,  who  has  suo 
ceeded  to  all  the  rights  of  the  grantors  In 
the  original  deed. 

[1-3]  In  Bachrach  y.  Bachrach,  68  8.  B. 
d85.  It  Is  said:  ''A  deed,  although  absolute 
on  Its  face,  may  be  shown  by  oral  eyldence 
to  have  been  Int^ided  as  a  mortgage;  and 
such  eyldence  Is  not  restricted  to  cases  of 
fraud,  accident,  or  mistake.  The  presump- 
tion, howeyer.  Is  that  a  deed  absolute  on  Its 
face  Is  what  It  purports  to  be,  and  the  oral 
eyldence  offered  for  the  purpose  of  showing 
that  It  Is  a  mortgage  must  be  clear  and  con- 
ylndng.  "Wliether  It  Is  to  be  regarded  -as  a 
mortgage  depends  upon  the  circumstances 
under  which  It  was  made  and  the  relations 
and  negotiations  between  the  parties." 

[4]  The  facts  of  the  case  before  us  are  as 
follows:  James  A.  Randolph  was  seised  of 
two  tracts  of  land  In  the  county  of  Norfolk, 
one  containing  66  acres,  and  the  other  110 
acres.  His  wife  owned  a  tract  In  that  coun- 
ty containing  150  acres.  On  the  17th  of  De- 
cember, 1885,  Randolph  and  his  wife  exe- 
cuted a  deed  of  trust  to  B.  M.  Batchelder, 
trustee,  on  the  llO^cre  tract,  to  secure  a 
note  for  $350.  Payments  on  this  loan  were 
made  for  some  years,  when,  from  111  health 
and  other  causes,  Randolph  was  unable  to 
keep  up  the  payments.  In  the  meantime  the 
taxes  on  this  property  owned  by  Randolph 
became  delinquent  for  the  years  1892,  1893, 
1895,  1896,  1897,  1898,  and  1899,  and  appli- 
cation was  made  for  the  purchase  of  the 
same  from  the  commonwealth  under  the 
statute.  Upon  being  Informed  of  this  appli- 
cation, some  time  In  1900,  Mrs.  Randolph 
went  to  the  Norfolk  county  clerk's  office  and 
Inquired  about  It,  and  B.  M.  Batchelder,  trus- 
tee In  the  deed  aboye  mentioned,  being  pres- 
ent, was  Informed  of  the  condition  of  af- 
fairs, and  agreed  to  pay  the  taxes  and  take 
up  the  note  for  $350;  Mrs.  Randolph  agree- 
ing to  this  proi>o6ltlon.  On  the  12th  day  of 
December,  1900,  B.  M.  Batchelder  and  his 
attorney,  a  notary  public,  came  to  complain- 
ant's home  and  brought  with  them  a  deed, 
dated  the  1st  oi  December,  1900,  conyeying 
all  of  the  three  tracts  of  land  aboye  men- 
tioned to  B.  M.  Batchelder  for  the  expressed 


consideration  of  $807.66.  A  witness  present 
at  the  time  testified  that  she  heard  Mrs. 
Randolph  ask  Mr.  Batchelder  If  he  had  the- 
deed  of  trust  for  her  to  sign,  to  which  he- 
replied,  '*Yes,  madam."  The  notary  public 
on  the  contrary,  testified  that  he  was  pres- 
ent and  heard  no  such  conyersatlon,  and 
that,  if  he  had  heard  It,  he  would  not  haye 
certified  the  acknowledgment  without  being 
careful  to  explain  the  nature  of  the  transact 
tlon  to  the  parties  signing  the  deed. 

There  Is  proof  that  the  land,  at  the  time 
of  the  sale,  was  worth  not  less  than  $1,500- 
or  $2,000,  and  that  It  has  greatly  Increased 
In  yalue,  and  at  the  time  of  the  decree  was 
worth  from  $10,000  to  $15,000.  It  appears, 
too,  that  the  consideration  named  In  the 
deed  Is  within  a  few  cents  of  the  amount  of 
the  debt  due  under  the  deed  of  trust,  to- 
gether with  the  taxes  and  Interest  delinquent 
upon  the  land.  It  further  appears  that  the^ 
grantors  In  the  deed  haye  remained  In  un- 
disturbed possession;  that  they  haye  exer- 
cised all  the  rights  of  ownership  with  respect- 
to  It,  not  only  occupying  it,  but  selling  tim- 
ber from  It,  and  offering  to  sell  and  negoti- 
ating for  the  sale,  with  the  knowledge  of 
Batchelder,  the  grantee,  of  portions  of  the- 
land.  As  to  one  of  the  three  tracts,  at  the- 
tlme  the  deed  under  consideration  was  made, 
Batchelder,  the  grantee,  held  the  title  as 
trustee,  and  Randolph,  the  husband,  wa» 
shown  to  haye  been  In  yery  feeble  health  at 
the  time  of  the  transaction. 

The  circuit  court  was  of  opinion,  and  so 
decreed,  that  the  deed  from  the  Randolphs 
to  Batchelder  of  the  12th  of  December,  1900, 
though  absolute  upon  its  face,  was  Intended 
as  a  mortgage,  and  we  are  of  opinion  that 
the  eyldence  Is  sufficient  to  sustain  that  con- 
clusion. The  decree  ai^ealed  firom  is  af- 
firmed. 

Affirmed. 


(US  Va.  413h 

NORFOLK  PIRD  INS.  CO.  ▼.  TALLDT. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane  8^ 

1911.) 

INSUBANC»  ({  326*)— Fire  Insubancb— Paoyi- 
siON  AoAiNST  FIBEWOBKS— General  Meb- 
GHANDiSE  Store. 

In  the  absence  of  fraud  or  mistake,  recoy- 
eiy  cannot  be  had  on  a  fire  policy,  conditioned, 
to   "be  yoid  if  (any  use  or  custom  of   trade 

*  *    *    to  the  contrary  notwitlistanding)  ther^ 
be    ^    *    *    on    the    aboye-described    promises 

*  *  *  fireworks,"  where  fireworks  were  kept 
in  stock  in  the  building  at  the  time  of  the  fire, 
and  this,  thongti  the  building  was  insured  as  a 
"general  merchandise*'  store,  and  fireworks  are 
generally  kept  in  such  a  store:  the  keeping  of 
them  not  being  necessary  in  sudi  a  business,  and 
this,  too,  though  the  prohibition  is  in  the  printed 
part,  and  the  description  of  the  business  to  be 
conducted  on  the  premises  is  in  writing,  the* 
written  part  not  oyerriding  the  printed  part,  ex- 
cept in  case  of  irreconcilable  conflict 

[Bd.  Note. — For  other  cases,   see  Tnsnrance, 
Cent.  IMg.  H  782^791;  Dec.  Dig.  |  828.^ 
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Error  to  Oircnlt  Oonrt,  Louisa  Ck)nnty. 

Action  r>y  one  Talley  against  the  Norfolk 
Fire  Insurance  Company.  Jadgma&t  for 
plaintiff.  Defendant  brings  error.  Beyersed 
and  remanded. 

Peatross  &  Sayage  and  Gordon  ft  Gordon^ 
for  plaintiff  in  error.  Bibb  ft  Bibb  and  Jas. 
Lk  Shelton,  for  defendant  in  error. 

HARRISON,  J.  This  suit  was  brought  to 
recoyer  on  a  policy  of  insurance  issued  by 
the  defendant  company,  insuring  against  loss 
by  fire  a  certain  building  in  the  county  of 
Louisa,  used  at  the  time  as  a  store  for  gener- 
al merchandise  purposes.  There  was  a  yer- 
diet  and  Judgment  in  f ayor  of  the  plaintiff,  to 
which  this  writ  of  error  was  awarded. 

The  first  assignment  of  error,  which  was 
to  the  action  of  the  circuit  court  in  oyerruling 
the  demurrer  to  the  declaration,  was  properly 
abandoned  at  bar.  . 

A  number  of  defenses  were  made  by  the 
defendant,  and  a  number  of  assignments  of 
error  haye  been  taken  to  the  rulings  of  the 
circuit  court,  and  discussed  here;  but,  in  our 
view  of  the  case,  there  Is  one  defense  which 
conclusiyely  settles  the  controversy  in  favor 
of  the  defendant,  and  therefore  it  will  not  be 
necessary  to  deal  with  others. 

Among  other  provisions,  the  policy  sued  on 
contains  the  following^  condition:  "This  en* 
tire  policy  shall  be  void  if  (any  usage  or  cus- 
tom of  trade  or  manufacture  to  the  con- 
trary not^thstanding)  there  be  kept,  used, 
or  allowed  on  the  above-described  premises 
•    ♦    •    fireworks.** 

Notwithstanding  this  express  provision  for- 
bidding it,  fireworks  were  kept  in  stock,  and 
were  in  the  building  when  the  fire  occurred. 
Over  the  objection  of  the  defendant,  the  cir- 
cuit court  permitted  the  introduction  of  evi- 
dence tending  to  show  that  it  was  customary 
for  general  merchandise  stores  In  Louisa 
county  to  carry  fireworks  as  a  part  of  their 
stock  In  trade,  and  instructed  the  Jury  that, 
although  they  believed  from  the  evidence  that 
fireworks  were  in  the  store  at  the  time  of 
the  fire,  yet  if  they  believed  that  such  goods 
were  kept  in  general  merchandise  stores  in 
the  course  of  trade,  and  this  was  the  custom 
and  habit  of  such  stores  in  that  section,  that 
then  the  keeping  of  such  fireworks  could  not 
be  a  bar  to  recovery  under  the  policy  sued  on. 

These  rulings  of  the  circuit  court  were 
clearly  erroneous.  Contracts  of  insurance 
are  subject  to  the  same  rules  of  construction 
that  are  applicable  to  other  written  contracts. 
Home  Ina  Co.  v.  Owathmey,  82  Va.  923,  1  S. 
E.  209;  U.  6.  Mut.  Accident  Ass'n  v.  New- 
man, 84  Va.  62,  8  S.  Bl  805 ;  Watertown  Fire 
Ins.  Co.  v.  Cherry,  84  Va.  72,  8  S.  E.  876;  In- 
surance Co.  y.  Devore,  88  Va.  778,  14  8.  B. 
532. 

There  1^  neither  fraud  nor  mistake  alleged 
in  the  execution  of  the  policy  in  question.  It 
Is  not  denied  that  the  plaintiff  knew  what 
the  policy  contained,  but  it  is  contended  that 
the  provision  in  question  did  not  affect  the 


right  of  the  insured  to  keep  and  sell  fireworks 
in  the  Insured  property,  because  it  was  usual 
in  that  county  for  general  merchandise  stores 
to  keep  and  sell  such  goods;  that  the  term 
''general  merchandise"  embraces  fireworks, 
and  the  right  to  sell  is  implied,  although  the 
prohibition  la  express.  This  position  cannot 
be  sustained.  The  fact  that  fireworks  are 
usually  kept  in  country  retail  stores  does  not 
authorize  their  being  kept  and  sold  by  one 
who  has  contracted  in  writing  that  he  will 
not  deal  in  them,  and  that  the  policy  shall 
be  void  if  violated  in  that  particular.  The 
reason  for  the  prohibition  may  have  arisen 
from  the  fact  of  the  custom  of  selling  fire- 
worlcs  in  country  stores;  for,  if  the  article 
was  never  found  In  such  stocks,  its  prohibi- 
tion would  be  useless. 

The  keeping  of  fireworks  was  a  hazard 
which  the  premium  paid  did  not  cover,  and 
its  prohibition  was,  therefore,  a  material 
part  of  the  contract,  of  the  benefit  of  which 
the  company  could  not  be  deprived  because 
others  kept  fireworks  in  their  stores.  Assur- 
ance Co.  v.  Rector,  85  Ky.  294,  3  S.  W.  415 ; 
Beer  v.  Insurance  Co.,  39  Ohio  St.  109;  Sper- 
ry  y.  Insurance  Co.  (C.  C.)  26  Fed.  234;  Stein- 
bach  y.  Insurance  Co.,  13  Wall.  183,  20  L.  Ed. 
615 ;  Insurance  Company  v.  Gunther,  116  U. 
S.  113,  6  Sup.  Ct  306,  29  L.  Ed.  575. 

There  are  cases  relied  on  by  the  plaintiff, 
where  the  policy  or  Its  meaning  has  been  in- 
terpreted in  the  light  of  the  circumstances 
surrounding  its  execution,  as  where  a  build- 
ing insured  was  being  used  for  the  manufac- 
ture of  certain  articles  that  required  the  use 
of  inflammable  material,  and  without  which 
the  building  and  the  business  in  it  would 
have  been  useless.  In  such  cases  it  has  been 
held  that  the  right  existed  to  keep  and  use 
everything  necessary  or  essential  to  the  man- 
ufacture of  the  articles,  although  forbidden; 
consent  having  been  given  by  the  company 
that  the  building  insured  might  be  used  for 
the  purpose  of  manufacturing  the  particular 
article.  This  line  of  ^cases  has  no  applica- 
tion to  the  case  at  bar,  where  the  business 
conducted  in  the  building  insured  was  a  gen- 
eral merchandise  business.  Keeping  and  sell- 
ing fireworiu  is  in  no  sense  necessary  or  es- 
sential in  such  a  business.  The  privilege  of 
keeping  fireworks  as  part  of  such  a  stock 
might,  for  a  cheaper  rate  of  Insurance,  well 
be  surrendered  without  Impairing  the  busi- 
ness. 

Nor  can  plaintiff's  contention  that  the 
printed  portion  of  the  policy,  containing  the 
prohibition  against  fireworks.  Is  overridden 
by  the  written  portion,  which  describes  the 
property  and  its  uses  for  general  merchan- 
dise purposes,  avail  to  enable  her  to  Intro- 
duce parol  evidence  as  to  a  custom,  because 
the  rule  that  the  written  overrides  the  print- 
ed part  of  a  policy  only  applies  where  the 
confilct  between  the  written  and  printed 
parts  is  irreconcilable.  The  written  and 
printed  parts  of  a  policy  must,  if  possible,  be 
construed  together  so  as  to  give  ^ect  to 
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both,  and  tbe  written  part  of  a  policy  never 
orerridee  the  printed  part,  except  when  the 
two  are  InconslBtent,  and  not  capable  of  a 
reasonable  Interpretation  when  read  togeth- 
er. One  danse  of  a  policy  shonld  never  be 
segregated,  and  an  effect  given  to  it  incon- 
sistent with  the  apparent  intention  of  the 
parties  as  gathered  from  the  whole  instrn- 
ment  Merchants'  Ins.  Co.  v.  Eklmond,  17 
Grat  138. 

In  the  case  at  bar  there  is  no  conflict  be- 
tween the  vnritten  and  the  printed  parts  of 
the  policy.  The  intention  of  the  parties  is 
apparent,  and  each  part  is  clear  and  easily 
nnderstood.  Both  can  stand  together  with- 
out the  slightest  difiicnlty  In  reconciling 
them. 

The  meaning  of  the  clause  of  the  policy  in 
question  ia  plain.  The  plaintiff  expressly  un- 
dertook, by  accepting  the  policy,  not  to  claim 
the  benefit  of  any  custom  contrary  to  the 
terms  of  the  policy,  and  in  accepting  the  pol- 
icy at  the  premium  named  she  surrendered 
the  right  to  carry  in  stock  such  articles  cus- 
tomarily carried  in  such  stores  as  are  ex- 
pressly prohibited  by  the  terms  of  the  pol* 
ley. 

In  Ostrander  on  Fire  Insurance  (2d  Ed.) 
I  829,  the  author  says:  "But  it  will  be  oth- 
erwise If  the  policy  distinctly  prohibits  the 
using  or  keeping  of  dangerous  articles  par- 
ticularly spedfled.  Custom  and  ordinary 
use  will  create  a  presumptive  right  only 
when  the  contract  is  sUent  or  its  meaning 
uncertain.  The  Insurer  has  unquestionably 
the  privilege  to  decline  acceptance  of  a  risk, 
except  on  conditions  which  he  may  impose; 
and  as  to  whether  such  conditions  are  rea- 
sonable he  has  the  power  of  ultimate  deci- 
sion. The  parties  do  not  come  together  by 
compulsion.  There  Is  an  absolute  freedom 
of  choice.  They  may  agree  on  terms,  ad- 
vantageous or  otherwise,  or  they  may  refuse 
to  agree  altogether;  but  when  the  minds  of 
insurer  and  insured  have  met,  and  the  terms 
of  their  agreement  are  distinctly  set  forth 
In  the  policy,  there  is  nothing  for  the  courts 
to  construe,  and  it  is  not  for  them  to  say 
that  particular  things  cannot  be  prohibited 
because  of  their  customary  use  in  connection 
with  the  business  to  which  the  insurance 
relates.  In  consideration  of  the  insurer's 
promise  of  indemnity  at  a  rate  of  premium 
named,  the  insured  surrenders  somewhat  of 
the  uses  and  privileges  that  he  has  ordinari- 
ly enjoyed  in  the  occupation  of  his  premises, 
or  in  the  management  of  his  business. 
Whether  he  has  acted  wisely  or  not  is  imma- 
terial. He  has  exercised  his  natural  and  his 
constitutional  right  to  make  his  own  con- 
tract, and  that  is  an  end  of  the  matter." 

To  enforce  the  payment  of  this  policy  in 
the  face  of  the  plain  and  unwarranted  viola- 
tion of  the  written  agreement  of  the  parties 
that  fireworks  should  not  be  kept  on  the  in- 
sured premises  would  be  to  remove  all  safe- 


guards embodied  In  the  contract  of  insurance 
for  the  protection  of  the  Insurance  company. 

As  said  by  Judge  Keith  in  Westchester 
Fire  Ins.  Co.  r.  Ocean  View  Co.,  106  Va.  633» 
66  S.  B.  684,  referring  to  a  clause  like  that 
under  consideration:  "^t  was  a  lawful  con- 
dition and  recklessly  violated;  and.  If  It 
be  not  sufBcient  to  protect  the  insurance  com- 
pany against  loss,  it  would  seem  to  be  an 
Idle  task  to  write  conditions  into  a  policy.** 

For  the  reasons  given,  the  defendant  com- 
pany  was  plainly  entitled  to  a  judgment 
Therefore  the  judgment  of  the  circuit  court 
In  favor  of  the  plaintiff  must  be  reversed*  the 
verdict  set  aside,  and  the  cause  remanded 
for  further  trial,  if  the  plaintiff  shall  be  so 
advised,  not  In  conflict  with  the  views  here- 
in expressed. 

Reversed. 

(m  Va.  MS) 
EDMONSON  et  aL  v.  THOBCASSON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

8,  1911.) 

1.  SET-OFP     Aim     COUNTBBOLAIM     (|     44^  — 
PABTNEBSHXP  and  INDIVID17AL  DSMAITDB. 

Partnership  demands  and  demands  due  to 
individual  partners  cannot  be  set  off  against 
each  other. 

[E)d.  Note.~-For  other  cases,  see  Set-Off  and 
Countetclaim,  Cent.  Dig.  f|  8^99;  Dec  Dig. 
f  44.'] 

2.  SET^FV     ANn     COUHTBBCIJUEM     (|     44*)  — 

Partnership  and  Individuai«  Deicands. 
A  partner,  indorsing  a  firm  note  discount- 
ed by  a  bank,  placing  the  proceeds  to  the  credit 
of  the  firm,  is,  on  toe  insolyency  of  the  bank 
and  firm,  entitled  to  set  off  his  deposit  in  the 
bank  as  against  his  liability  as  Indorser  on  the 
receiver,  resorting  to  him  because  of  the  inabil- 
ity of  the  firm  to  pay;  but  where  the  partner, 
as  indorser,  can  indenmify  himself  by  resort  to 
the  assets  of  the  firm,  if  solvent,  or  to  the  ex- 
tent of  an^  dividends  to  which  he  is  entitled  on 
a  distribution  of  the  firm's  assets,  he  is  not  en- 
titled to  snch  set-ofC 

[E3d.  Note.~Por  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ||  82-09;   Dec.  Dig. 

144.*] 

Appeal  frdm  Circnit  Court,  Mecklenburg 
County. 

Petition  by  R.  Lw  Thomasson  and  others 
against  J.  W.  Edmonson  and  another,  receiv- 
ers of  the  Bank  of  Mecklenburg,  to  establish 
a  right  to  set-off.  Prom  a  decree  granting  the 
relief  prayed  for,  the  receivers  appeal.  Re- 
versed and  remanded. 

B.  P.  Buford,  CL  T.  BaikkervUle,  Abner  OL 
Gk>ode,  W.  E.  Homes,  and  Ohaa.  J.  Faulkner, 
Jr.,  for  appellants.  B.  Tumfoull  &  Son,  for 
appellees. 

KEITH,  P.  Certain  stockholders  of  the 
Bank  of  Mecklenburg  filed  their  bill,  setting 
up  the  insolvency  of.  the  bank,  and  asking  thai 
receivers  be  appointed  to  wind  up  its  affairs. 
The  court  appointed  the  appellants,  and  di- 
rected them  to  take  charge  of  the  assets  of 
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the  bank,  collect  them,  and  distrlbnte  the 
proceeds  nn^er  its  direction. 

R,  L.  Thomasson  filed  his  petition  in  this 
suit,  in  which  he  states  that  he  is  a  member 
of  the  mercantile  firm  of  Thomasson  &  Stem- 
bridge;  that  at  the  time  the  receivers  were 
appointed  the  bank  held,  among  other  assets, 
two  notes  made  by  Thomasson  &  Stembridge, 
one  for  $1«000,  dated  February  14,  1908,  pay- 
able GO  days  after  date,  on  which  certain  pay- 
ments had  been  made,  and  the  other  for  $1,- 
041.00,  dated  February  18,  1908,  payable  90 
days  after  date,  no  part  of  which  had  been 
paid ;  that  both  of  these  notes  had  been  made 
payable  to  the  order  of  R.  !>.  Thomasson  and 
R.  L.  "Stembridge,  were  regularly  indorsed  by 
the  payees  and  discounted  by  the  bank,  and 
the  proceeds  thereof  placed  to  the  credit  of 
the  firm  of  Thomasson  &  Stembridge;  that 
at  the  time  of  the  appointment  of  the  receiv- 
ers Thomasson  had  on  d^osit  m  the  bank  to 
his  individual  credit  $1,341.67;  that  he,  as  in- 
dorser  of  the  two  notes,  was  entitled  to  have 
the  said  amount  so  due  to  him  individually 
by  the  bank  set  off  against  the  amount  due 
on  the  two  notes  made  by  the  firm  of  Thom- 
asson ft  Stembridge  and  indorsed  by  the  In- 
dividual members  of  the  firm,  and  prayed 
that  this  set-off  be  allowed. 

The  receivers  resisted  this  petition,  and 
filed  their  answer,  denying  the  right  of  Thom- 
asson to  the  set-off  claimed,  and  alleging  that 
the  firm  of  Thomasson  ft  Stembridge  was 
solyent,  and  bad  sufficient  assets  fully  to  dis- 
charge the  balances  due  on  the  two  notes,  and 
that  to  allow  such  set-off  would  be  creating 
a  preference  In  favor  of  Thomasson  over  the 
other  creditors  of  the  Bank  of  Mecklenburg. 

Depositions  were  taken  by  Thomasson  to 
support  the  allegations  of  his  petition,  and 
the  cause  coming  on  to  be  heard  on  the  peti- 
tion, the  demurrer  and  answer  thereto,  and 
the  depositions,  the  court  entered  a  decree 
granting  the  prayer  of  the  petition  and  allow- 
ing the  set-off  prayed  for.  From  that  decree 
an  appeal  was  allowed  by  this  court 

[1]  It  appears  that  the  notes  were  made  by 
the  partnership  for  partnership  purposes,  and 
that  the  proceeds  were  placed  to  the  credit 
of  and  used  by  the  partnership.  Thomasson 
indorsed  the  notes  as  additional  security,  the 
bank  requiring  all  notes  to  have  two  good 
indorsers.  Thomasson,  it  is  true,  was  a  mem- 
ber of  the  partnership;  but  partnership  de- 
mands and  demands  due  to  individual  part- 
ners cannot  be  set  off  against  each  other — a 
proposition  too  well  established  to  need  au- 
thority in  support  of  it 

The  sole  question  is  whether  an  indorser  of 


notes  held  by  the  receivers  of  an  insolvent 
bank  is  entitled  to  set  off  against  such  notes 
the  amount  of  an  individual  deposit  due  him 
by  the  bank«  when  the  maker  of  the  notes  is 
solvent  and  the  receivers  can  collect  them  In 
full  from  the  maker? 

This  question  was  before  the  chancery 
court  of  New  York  in  the  case  of  Middle  dis- 
trict Bank,  9  Cow.  414,  note,  and  Chancellor 
Walworth  said:  "If  the  real  debtor  is  un- 
able to  pay,  and  the  receiver  is  compelled  to 
resort  to  the  indorser,  who  is  eventually  to 
be  the  loser,  he  has  the  same  equitable  claim 
to  set  off  bills  which  he  had  at  the  time  the 
bank  stopped  payment  But  no  such  effect 
should  be  allowed  to  an  indorser  when  he  is 
indemnified  by  the  real  debtor,  or  when  the 
latter  can  be  compelled  to  pay." 

Davis  V.  Industrial  Manufacturing  Co.,  114 
N.  C.  321, 19  S.  B.  871,  23  L.  R.  A.  322,  isYery 
similar  to  the  case  in  judgment  The  opin- 
ion refers  to  the  case  Just  cited  as  follows: 
"The  rule  thus  stated  by  the  learned  chancel- 
lor seems  to  us  eminently  just  and  equitable. 
It  was  applied  by  him  to  the  settlement  of 
the  affairs  of  a  bank  of  issue.  The  Bank  of 
New  Hanover  was  not  a  bank  of  issue,  but  of 
depoi^t  and  discount ;  but  we  know  of  no  rea«- 
son  why  it  should  not  effect  an  equitable  re- 
sult as  well  when  the  indebtedness  of  the  in- 
solvent bank  consists  of  accounts  and  certifi- 
cates of  deposit  as  where  Its  liabilities  were 
represented  by  bills." 

[2]  The  partnership  of  Thomasson  &  Stem- 
bridge  was  the  principal  debtor.  If  Thomas- 
son, as  indorser,  pays  the  debt  In  any  way 
whatever  by  the  application  of  the  set-off  in 
accordance  with  his  petition  or  otherwise,  he 
can  indemnify  himself  by  resort  to  the  as- 
sets of  the  firm,  if  it  l>e  solvent,  or  to  the  ex- 
tent at  least  of  any  dividends  to  which  he 
might  be  entitled  upon  a  distribution  of  its 
assets.  He  would  then  be  precisely  within 
the  terms  of  the  principle  stated  by  Chancel- 
lor Walworth.  If;  however,  the  partnershlp« 
which  is  the  real  debtor,  be  unable  to  pay, 
ai^d  the  receivers  are  compelled  to  resort  to 
the  Indorser,  who  individually  would  be  the 
loser,  he  will  be  plainly  entitled  to  set  off  his 
claim  against  the  bank  in  satisfaction  of  any 
demand  made  by  the  receivers  upon  him  as 
indorser. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  circuit  court  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opia- 
ion. 

Reversed. 
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HARRISON  et  aL  r.   OLEMEN^S,   Road 

Gom'r,  et  aL 

(Sapreme  Court  of  Appeals  of  Virginia,    Jane 

8.  1911.) 

1.   BiANDAinrS   (I  109*)— VOLUKTABT   NONSUIT 

MDoNDrnoN  of  Caxjse. 

The  right  to  take  a  nonsuit,  recognized  by 
Code  1904,  §  3387,  providing  that  the  right  to 
a  nonsuit  must  be  exercised  before  the  jury  re- 
tires from  the  bar,  exists  until  the  case  is  sub- 
mitted for  decision  to  the  jury,  or  to  the  court 
when  sitting  without  a  jury;  so  that  a  relator 
in  mandamus,  who  before  the  conclusion  of  the 
argument  before  the  court  trying  the  case  asks 
leave  to  take  a  nonsuit,  is  entitled  thereto  as 
a  matter  of  right,  in  the  absence  of  rights  of 
defendant  which  would  be  prejudiced  by  &  dia- 
missal  of  the  action. 

[Ed.  Note.-— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  375 ;    D«c.  Dig.  f  169.»] 

2.  Appeal  and  Ebbob  (t  1175*)  ~  Disposi- 
tion OF  Casb  on  Appsalt— Rendition  of 
Pbopeb  Judgment. 

Where  the  trial  court  erroneously  denied 
a  nonsuit  and  dismissed  the  action,  the  Su- 
preme Court  of  Appeals  on  writ  of  error  will 
veverse  the  judgment  of  dismissal,  and  enter 
judgment  permitting  a  nonsuit,  with  costa  on 
the  writ  ox  error. 

_[Ed,  Note.— For  other  cases,  see  Appeal  and 
I^ror,  Gent  Dig.  ||  4573-4581;  Dec.  Dig.  S 
1175.*] 

Error  to  drcnit  Court,  Loudoun  County. 

Mandamus  by  Henry  Harrison  and  otbera 
against  William  H.  Clemens,  Commissioner 
of  Roads  in  Leesburg  District,  in  Loudoun 
County,  and  another.  There  was  a  judg- 
ment dismissing  the  petition,  and  adjudging 
that  relators  pay  costs,  and  they  bring  error. 
Reyersed. 

J,  W.  Foster,  for  plaintiffs  in  error.  EL  EL 
Garrett,  for  defendants  in  error. 


CARDWELL,  J.  Henry  Harrison,  Anne 
L.  Harrison,  and  John  F.  Lee,  at  the  October 
term  of  the  circuit  court  of  Loudoun  county, 
filed  their  petition  praying  a  peremptory 
writ  of  mandamus,  directed  to  Wm.  H. 
Clemens,  commissioner  of  roads  for  Leesburg 
district,  in  Loadoun  county,  commanding  and 
compelling  him  to  open  a  certain  road  de- 
scribed in  said  petition,  and  which  the  re- 
lators claim  is  a  public  road.  Clemens,  as 
road  commissioner,  answered  the  said  peti- 
tion at  the  December  term  of  the  circuit 
court,  setting  forth  his  readiness  to  perform 
any  duty  his  office  devolved  upon  him,  or 
tliat  the  court  might  impose  upon  him  in  this 
proceeding;  and  at  the  same  term  of  court 
Harry  T.  Harrison  appeared  by  counsel,  and 
on  his  motion  was  admitted  as  a  party  de- 
fendant to  the  cause,  and  leave  given  him 
to  hie  his  answer,  in  which  he  sets  forth 
at  length  the  reasons  why  the  mandamus 
prayed  by  the  relators  should  not  be 
awarded. 

It  appears  that  there  was  some  agreement 
of  counsel  as  to  the  facts  on  which  the 


court,  without  the  intervention  of  a  Jury, 
was  to  hear  and  determine  the  issue  involved, 
and  during  the  argument  of  the  cause,  and 
while  counsel  for  the  relators  was  address- 
ing the  court,  he  was  asked  a  question  by 
the  court,  and  there  ensued  a  colloquy  be- 
tween counsel  for  the  relators  and  counsel 
for  the  respondents,  which  developed  that 
there  was  a  mtsunderstanding  as  to  the 
agreement  upon  which  the  case  was  being 
heard ;  counsel  for  the  respondent  Harry  T. 
Harrison  insisting  that  the  statements  in  the 
latter's  answer  were  to  be  treated  as  facts 
proved,  while  counsel  for  the  relators  in- 
sisted that  the  agreement  was  that  the  state- 
ments should  only  be  taken  for  what  they 
were  worth  when  stated  upon  Harry  T.  Har- 
rison's own  knowledge  and  uncontradicted  by 
the  records  or  deeds,  or  conclusions  drawn 
therefrom. 

Upon  these  conditions  arising,  and  before 
the  conclusion  of  the  argument  of  the  case, 
and  therefore  before  it  was  submitted  for 
decision,  counsel  for  the  relators  moved  the 
court  for  leave  to  withdraw  their  petition 
and  suffer  a  nonsuit  This  motion  was  over- 
ruled by  the  court,  to  which  ruling  the  re- 
lators duly  excepted,  and  counsel  was  com- 
pelled to  go  on  with  the  case.  Upon  the 
conclusion  of  the  argument,  the  case  was 
continued  to  the  February  term,  1910,  at 
which  term  the  court  entered  the  order  to 
wMch  this  writ  of  error  was  awarded,  dis- 
missing the  petition  of  relators,  and  adjudg- 
ing that  they  pay  to  Harry  T.  Harrison  his 
costs  expended  in  this  litigation. 

In  the  opinion  of  the  learned  jndge,  made 
a  part  of  the  judgment  of  the  court,  the  facts 
as  to  the  time  and  the  circumstances  in 
which  the  relators  asked  permission  to  dis- 
miss their  petition  and  suffer  a  nonsuit  were 
set  forth  as  above  stated;  but  the  court, 
sustaining  the  objection  made  by  counsel  for 
Harry  T.  Harrison,  upon  the  ground  that  the 
motion  to  dismiss  was  too  late  and  the  case 
should  be  disposed  of  on  its  merits,  refused 
to  allow  relators  to  suffer  a  nonsuit 

[1]  We  are  of  opinion  that  this  was  error. 
To  enter  a  nonsuit  has  l>een  recognized  as 
a  matter  of  right  under  the  law  and  prac^ 
tice  in  Virginia  from  a  very  early  date  down 
to  the  present  time.  The  statute  (secticm 
3387)  recognizes  this  right  and  only  fixes 
the  stage  at  which  a  plaintiff  is  precluded 
from  taking  a  nonsuit  to  wit  when  the  case 
has  been  submitted  to  the  jury  and  they 
have  retiied  from  the  courtroom. 

The  rule  seems  to  be  the  same  in  oth& 
jurisdictions,  and  applies,  whether  the  case 
is  to  be  tried  by  a  jury,  or  by  the  court 
without  the  intervention  of  a  jury.  When 
the  case  goes  to  the  jury,  it  is  considered  to 
be  submitted  for  decision;  and  when  the 
case  is  to  be  tried  before  the  court  clearly 
the  right  to  take  a  nonsuit  continues  until 
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the  case  Is  finally  concluded  and  aubmltted 
to  the  court  for  its  decision.    14  Gyc.  402. 

In  4  Minor's  Inst  (2d  Bd.)  •TSS,  867,  the 
author  says:  "The  nonsuit  is  resorted  to  in 
our  practice  when  the  plaintiff  finds  him- 
self unprepared  ^  ^  ^  or  for  any  other 
reason.** 

In  Gahoon  r.  McCuUough,  02  Va.  180,  28 
S.  E.  226,  it  Is  said  in  the  opinion  by  Riely, 
J.,  that  "the  nonsuit  is  resorted  to  when 
the  plaintiff  finds  himself  unprepared  with 
evidence  to  maintain  his  cause,  either  In 
consequence  of  his  being  ruled  into  a  trial 
when  not  ready,  or  when  surprised  by  the 
testimony  of  a  witness  or  some  ruling  of  the 
court,  or  other  similar  reason." 

To  the  same  effect  is  the  opinion  in  Mal- 
lory  y.  Taylor,  90  Va.  348,  18  S.  B.  438. 

In  Duffy  T.  Glucose  Sugar  Refining  Com- 
pany (0.  0.)  141  Fed.  206,  the  court,  in  con- 
struing the  Iowa  statute,  which  is  exactly 
the  same  as  our  statue,  except  that  it  goes 
further  and  makes  the  rule  apply  whether 
the  case  is  being  tried  by  the  jury  or  by 
the  court,  reviews  the  authorities,  and  the 
opinion  clearly  sustains  the  view  that,  wheth- 
er the  case  is  before  a  Jury  for  trial  or 
before  the  court,  the  plaintiff  has  the  right, 
before  it  is  finally  submitted  for  decision  ei- 
ther to  the  jury  or  to  the  court,  to  take  a 
nonsuit  if  he  so  desires. 

In  Pullman  Palace  Gar  Go.  t.  Gentral 
Transportation  Go.,  171  U.  S.  138,  18  Sup.  Ct. 
808,  43  Lb  Ed.  108,  the  opinion  holds  that,  in 
order  to  authorize  a  denial  of  the  plaintifTs 
motion  to  discontinue  a  suit,  there  must  be 
some  plain  legal  prejudice  to  the  defendant, 
other  than  the  mere  prospect  of  future  litiga- 
tion rendered  possible  by  the  discontinuance. 

In  reviewing  the  statute  of  South  Dakota, 
similar  to  our  statute,  Cooke  v.  McQuaters, 
19  S.  D.  361,  103  N.  W.  385,  maintains  the 
right  of  the  plaintiff  to  suffer  a  nonsuit  at 
any  time  before  the  case  is  decided.  In 
that,  as  in  other  cases,  an  exception  to  the 
general  rule  is  recognized,  as  where  a  coun- 
terclaim has  been  interposed,  or  the  rights 
of  the  defendant  would  be  necessarily  prej- 
udiced by  dismissal  of  the  action.  But  no 
such  conditions  exist  in  the  case  here.  Our 
statute  spedfles  only  the  time  when  a  non- 
suit may  not  be  suffered,  to  wit,  after  the 
Jury  retire  from  the  bar;  and  it  follows 
necessarily  that  a  nonsuit  is  to  be  allowed 
at  any  time  before  the  jury  retire,  or,  as 
in  this  case,  before  the  case  is  submitted  to 
the  court  hearing  it  as  a  conmion-law  case. 

[2]  For  the  foregoing  reasons,  the  Judg- 
ment of  the  circuit  court,  denying  the  mo- 
tion of  plaintiffs  in  error  to  be  allowed  to 
take  a  nonsuit  and  withdraw  their  petition, 
must  be  reversed  and  annulled,  and  this 
court  will  enter  the  Judgment  the  circuit 
court  should  have  entered,  permitting  the 
plaintiffs  in  error  to  withdraw  their  petition 


and  suffer  a  nonsuit,  and  recover  costs 
against  the  defendants  in  error  here,  other 
than  William  H.  Clemens,  road  conomis- 
sioner. 

Having  taken  the  foregoing  view  of  the 
case,  it  becomes  unnecessary  to  consider  the 
other  assignments  of  error  presented  in  the 
petition  and  argued  before  this  oourt 

Reversed. 


(US  Va.  615) 

WASHINGTON  SOUtHERN  RT.  CO.  v. 
COMMONWBALTH  ex  reL  8TATB  COR^ 
PORATION  COMMISSION. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

8,  1911.) 

1.  ComCEBCB    (I    62*)   —  ESTABLZSHlCXIfT     OV 

Ratss-^bjbctioivs. 

Where  a  carrier,  in  the  unrestrained  course 
of  business,  adopted  a  lower  schedule  of  charg- 
es for  intrastate  and  interstate  passenger  serv- 
ice than  the  rate  allowed  by  the  State  Corpora- 
tion Commission  for  intrastate  business,  it  can* 
not  object  to  the  rates  fixed  by  tlie  commission 
as  substantially  burdening  interstate  comn:ierce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  81;    Dec.  Dig.  {  62.*] 

2.  CABBIBBa    (i    12*)  —  Rj;AS0NABLSNX88    ov 

Rates. 

The  rule  that  the  reasonableness  of  rail- 
road rates  prescribed  by  state  authority  for 
passenger  traffic  wholly  within  its  limits  must 
ordinarily  be  determined  by  the  intrastate  busi- 
ness, and  that  the  value  of  the  i^roperty  em- 
ployed, cost  of  maintenance,  operating  expenses, 
and  the  like,  must  be  considered  in  fixing  fair 
rates,  is  applicable  to  railroads  doing  a  sub- 
stantial intrastate  business,  but  not  to  a  rail- 
road built  and  operated  essentially  for  inter- 
state purposes,  and  where  the  intrastate  busi* 
ness  is  merely  incidental  and  too  inconsiderable 
to  make  it  feasible  to  fix  a  reasonable  ma]d- 
mum  rate  on  the  basis  of  comparative  values. 

[Ed.    Note.— For   other   cases,    see   Carrierst 
Dec.  Dig.  S  12.*] 

3.  CAHBIEBS     (I     18*)    —    ESTABLIBHHENT     OV 

Rates -*  Decision  of  Stats  Cobpobatior 

COinitlSSION— APPEAIr— PBBSXnCFTIONS. 

Under  Const  1902,  U  156d,  156f  (Code 
1904,  pp.  ccllv,  cclv),  authorizing  appeals  from 
orders  of  the  State  Corporation  Commission 
establishing  rates  which  will  be  regarded  as 
prima  fade  reasonable,  the  burden  of  showing 
the  unreasonableness  of  rates  fixed  by  the  com- 
mission rests  on  the  carrier,  appealing  from 
the  order  of  the  commission:  and,  unless  it 
does  so,  the  determination  of  the  commission 
will  be  affirmed. 


[Ed.    Note.— For  other 
Dec.  Dig.  I  18.*] 


cases,   see   Carrien» 


Keith,  P.,  and  Cardwell,  J.,  dissenting. 

Appeal  from  State  Corporation  Commis- 
sion. 

Proceedings  on  the  relation  of  the  State 
Corporation  Commission  for  the  establish- 
ment of  a  maximum  intrastate  passenger 
rate  for  the  Washington  Southern  Railway 
Company.  From  an  order  of  the  commission, 
the  railway  company  appeals.    Affirmed. 

Hill  Garter,  for  appellant  The  Attorney 
General,  for  appellee. 


*For  oth«r 
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WHITTLE,  J.  This  appeal  is  tvom  an  or- 
der of  the  State  Corporation  Commission  of 
June  23,  1910,  establishing  a  maximum  in- 
trastate passenger  rate  for  the  Washington 
Southern  Railway  Company  of  2%  cents,  in- 
stead of  8  cents,  per  mile  for  each  passen- 
ger. 

The  contention  of  the  company  In  its  pe- 
tition to  the  commission  was  that  the  for- 
mer rate  of  2  cents  per  mile  was  confisca- 
tory. 

The  litigation  between  the  State  Corpora- 
tion Commission  and  some  of  the  more  im- 
portant railroads  in  the  state  touching  the 
subject  of  Intrastate  passenger  rates  is  a 
matter  of  public  knowledge  and  germane  to 
the  present  inquiry.  Prior  to  April  27,  1907, 
no  restriction  by  state  authority  had  been 
placed  upon  the  right  of  railroads  to  fix  their 
own  schedule  of  rates  for  carrying  passen- 
gers, and  the  uniform  rate  established  by 
them  in  Virginia  was  3  cents  per  mile.  At 
that  date,  the  commission  fixed  the  general 
maximum  intrastate  rate  at  2  cents  per 
mile.  Whereupon,  several  of  the  principal 
railroads  obtained  injunctions  from  the  Judge 
of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia,  restrain- 
ing the  commission  from  the  enforcement  of 
the  rate  prescribed,  upon  the  allegation  that 
such  rate  was  confiscatory.  The  state  stren- 
uously denied  the  Jurisdiction  of  a  federal 
Judge  to  enjoin  the  action  of  the  commission, 
Insisting  that  these  rate  orders  were  the  or- 
ders of  a  state  court  of  competent  Jurisdic- 
tion, and  that  by  express  provision  of  section 
720  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  1901,  p.  581)  the 
United  States  courts  are  forbidden  "to  stay 
proceedings  In  any  court  of  the  state. 
♦  •  •  '•  On  appeal,  the  Supreme  Court  of 
the  United  States  (Kovember  30,  1908),  by 
divided  court,  reversed  the  decree  of  the  Cir- 
cuit Court.  See  Prentis  v.  Atlantic  Coast 
Line  Co.,  211  U.  S.  210,  29  Sup.  Ct.  67,  53 
L.  Ed.  150.  The  decision  of  the  majority, 
however,  was  considered  inconclusive  and  un- 
satisfactory by  both  parties  to  the  litigation, 
and  the  suit  in  the  Circuit  Court  of  the 
United  States  was  not  further  prosecuted.  It 
seems  that,  before  the  opinion  of  the  Su- 
preme Court  was  announced,  a  compact  had 
been  entered  into  between  the  litigating  rail- 
road companies  and  counsel  for  the  state 
that,  whatever  the  result  might  be,  a  rehear- 
ing of  the  matter  of  rates  on  the  merits 
would  be  allowed  the  railroads  by  the  com- 
mission. The  rehearing  thus  agreed  upon 
was  accordingly  had,  and  the  commission 
settled  upon  a  general  maximum  intrastate 
passenger  rate  of  2%  cents  per  mile.  Their 
action  in  that  regard  has  been  acquiesced  In 
by  all  of  the  leading  railroads  in  the  state, 
and  the  injunction  proceedings  in  the  Circuit 
Court  of  the  United  States  dismissed. 

The  Washington  Southern  Railway  Com- 
pany extends  from  Quantico  (the  northern 


terminus  of  the  Richmond,  Fredericksburg 
&  Potomac  Railroad),  a  distance  of  36  miles, 
to  the  southern  end  of  the  bridge  across  the 
Potomac  river  at  Washington.  The  company 
was  originally  formed  by  the  consolidation  of 
the  Alexandria  ft  Fredericlcsburg  Railroad 
with  the  Washington  Railroad.  The  old 
road  has  been  practically  relocated,  rebuilt^ 
and  double-tracked.  As  one  of  the  witnesses 
describes  the  situation,  the  present  road 
bears  the  same  relation  to  the  old  road  as 
the  two  straight  lines  of  the  dollar  mark  to 
the  letter  "S."  Hence  the  road  practically 
carries  double  capitalization,  and  the  ex- 
pense of  rebuilding  It  was  materially  increas- 
ed by  reason  of  the  nature  of  the  route  se- 
lected for  relocation  and  the  high  grade  of 
construction.  The  road  is  located  between 
the  Potomac  river,  on  one  side,  and  a  range 
of  bluffs,  on  the  other,  and,  beyond  the  im- 
mediate vicinity  of  the  northern  terminus, 
passes  through  an  extremely  sparsely  set- 
tled territory.  It  was  rebuilt  almost  exclu- 
sively for  the  accommodation  of  Interstate 
traffic,  which  composes  95  per  cent  of  its 
entire  business. 

The  road  is  controlled  (through  stock  own* 
ershlp)  by  the  Baltimore  ft  Ohio,  the  Chesa- 
peake ft  Ohio,  the  Atlantic  Coast  Line,  the 
Seaboard  Air  Line,  the  Southern,  and  the 
Richmond,  Fredericksburg  ft  Potomac  Rail- 
roads, and  forms  the  link  between  the  North- 
em  and  Southern  connections  of  these  great 
systems.  The  Intrastate  traffic  is  a  mere  in- 
cident to  the  substantial  business  of  the  com- 
pany, and  is  so  inconsiderable  and  compara- 
tively of  such  minor  Importance  as  to  render 
the  ordinary  methods  of  distribution  of  bur- 
dens and  benefits  between  the  two  classes 
of  business  impracticable. 

In  dealing  with  this  aspect  of  the  case, 
Prentis,  Chairman  (in  an  excellent  opinion), 
observes:  ''It  would  not  have  been  construct- 
ed and  could  not  be  maintained  for  intra- 
state business  alone.  Its  strictly  intrastate 
passenger  business  Is  only  an  incident  to  its 
general  business  and  almost  a  negligible  con- 
sideration." 

It  plainly  appears,  from  data  furnished  by 
the  appellant  Itself,  that  if  the  cost  of  con- 
struction, maintenance,  and  operation  of  the 
road  were  apportioned  on  the  basis  of  the 
volume  of  interstate  and  intrastate  business, 
respectively,  and  5  per  cent  of  the  Joint  busi- 
ness allotted  to  Intrastate  traffic,  it  would 
represent  an  utterly  insufficient  capital  to 
build,  upon  the  cheapest  possible  plan,  or 
even  to  maintain,  any  sort  of  a  railroad  be- 
tween the  termini  of  the  Washington  South- 
em.  Moreover,  it  was  admitted  by  counsel 
in  argument  that  a  maximum  rate  of  5  cents 
per  mile  on  intrastate  travel  alone  would 
not  yield  a  fair  return  on  the  capital  invest- 
ed upon  any  apportionment  of  values  sub- 
mitted to  the  commission.  This  admission 
of  Itself  shows  the  impracticability,  in  the 
circumstances  of  this  case^  of  making  a  res^ 
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sonable  retnm  on  the  capital  Inyeeted  flrom 
Intrastate  traffic  solely  the  basis  for  the  es- 
tablishment of  a  maxlmnm  passenger  rate. 

Since  this  case  was  submitted,  onr  atten- 
tion has  been  called  to  the  dedslon  of  Judge 
Sanborn  in  the  **Mlnnesota  Rate  Case.** 
Shepard  t.  Northern  Pac  Ry.  Co.  (U.  8. 
Gircnit  Court)  184  Fed.  765,  decided  April 
11,  1911.  It  is  cited  as  authority  for  the 
proposition  that  it  Is  beyond  the  competency 
of  the  state  to  establish  a  different  and  les- 
ser maximum  passenger  rate  for  intrastate 
travel  than  the  maximum  rate  allowed  for 
interstate  travel,  where  the  effect  of  such 
action  will  necessarily  amount  to  or  operate 
as  a  regulation  of  or  substantial  burden  up- 
on interstate  commerce.  In  that  case  it  was 
the  finding  of  the  master  (which  the  court 
confirmed)  that  the  necessary  effect  of  the 
reductions  in  rates  in  Minnesota  below  the 
basis  of  its  lawful  interstate  rates  deprived 
the  company  of  its  power  to  transact  inter- 
state business  outside  the  state,  and  that  the 
necessary  operation  and  effect  of  the  in- 
stallation of  the  reduced  rates  was  to  ma- 
terially burden  interstate  business  and  to 
regulate  interstate  commerce. 

[1]  No  such  results  can  be  predicated  of 
the  action  of  the  commission  under  the  facts 
of  this  case.  There  is  no  contention  on  the 
part  of  the  appellant  that  its  earnings  from 
its  general  operations,  even  at  a  lesser  rate 
than  the  maximum  rate  fixed  by  the  commis- 
sion, are  not  ample  to  meet  all  lawful  de- 
mands upon  it  and  to  make  a  fair  return  on 
the  capital  invested  and  for  services  render- 
ed to  the  public.  Indeed,  the  record  shows 
that  in  the  unrestrained  course  of  business 
the  company  adopted  a  lower  schedule  of 
charges,  both  for  intrastate  and  interstate 
passenger  service,  than  the  rate  allowed  by 
the  commission.  This  fact  alone  would  seem 
to  afford  a  conclusive  answer  to  appellant's 
pretension. 

In  this  connection  we  again  quote  from 
the  opinion  of  Judge  Prentis:  **The  company 
has  been  perfectly  free  to  fix  its  interstate 
rates,  except  so  far  as  it  may  have  been  con- 
trolled by  competition  and  trade  conditions. 
Notwithstanding  this  freedom  with  reference 
to  interstate  business,  it  has  been  doing  its 
entire  passenger  business  at  an  average  of 
2.47  cents  per  mile,  and  its  entire  passenger 
business  in  Virginia,  both  state  and  Inter- 
state, at  2.35  cents  per  mile.  As  the  total 
revenues  from  its  strictly  intrastate  passen- 
ger traffic  does  not  exceed  6  per  cent  of  Its 
total  passenger  traffic,  the  enforcement  of 
the  2-cent  passenger  rate  for  its  strictly  in- 
trastate passenger  business  cannot  very  se- 
riously affect  these  average  rates  per  mile. 
Taking  a  general  view  of  the  situation,  and 
taking  notice  of  the  fact  that  the  standard 
rate  upon  the  chief  lines  <tf  railway  in  Vir- 
ginia is  a  maximum  of  2^  cents  per  mile, 
*  ^  *  we  think  the  Washington  Southern, 
as  a  part  of  a  great  railway  line  between 


the  North  and  the  South  on  the  Atlantic 
coast,  should  be  placed  in  the  same  class 
with  the  railways  which  have  been  named." 

[2]  We  are  not  unmindful  of  the  general 
rules  enunciated  by  the  Supreme  Court  of 
the  United  States  in  Smyth  v.  Ames,  169  U. 
S.  466,  18  Sup.  Ct.  418,  42  L.  R.  A.  819,  and 
that  line  of  decisions,  namely,  that  the  rea- 
sonableness or  unreasonableness  of  rates  pre- 
scribed by  state  authority  for  transportation 
of  persons  over  a  road  wholly  within  its  lim- 
its must  ordinarily  be  determined  by  the 
intrastate  business,  and,  besides,  that  the 
value  of  the  property  employed,  the  cost  of 
maintenance,  operating  expenses,  and  the 
like,  are  proper  constituents  to  be  considered 
in  fixing  a  rate  which  will  pay  a  fair  return 
to  tl^e  company  on  its  investment  and  for  its 
services  to  the  public.  Under  ordinary  condi- 
tions these  principles  are  eminently  wise 
and  Just,  and  admit  of  practical  application, 
and  should  be  '*ontrolling.  Take,  for  exam- 
ple, the  Norfolk  &  Western,  or  the  Southern 
(whose  lines  extend  across  the  state),  or, 
indeed,  any  other  railroad  company  doing  a 
substantial  intrastate  business.  To  such  rail- 
ways the  foregoing  rules  are  appropriate, 
and  may  well  be  applied.  But  they  can  in 
no  sense  be  regarded  as  dominating  factors 
where,  as  in  this  case,  the  road  is  built* 
maintained,  and  operated  essentially  for  in- 
terstate purposes,  and  where  the  intrastate 
business  is  incidental  merely  and  confessed- 
ly too  inconsiderable  to  render  feasible  the 
fixing  of  a  reasonable  maximum  passenger 
rate  on  the  basis  of  comparative  values. 

[3]  By  article  12,  {  156d,  of  the  Constitu- 
tion of  Virginia  of  1902  (0)de  1904,  p.  ccliv), 
an  appeal  of  right  lies  to  this  court  from 
the  order  of  the  commission. 

Section  156f  (page  cdv)  prescribes  that 
"^he  appellate  court  shall  have  Jurisdiction 
to  consider  and  determine  the  reasonableness 
and  Justness  of  the  action  of  the  commission 
app^ed  from,  as  well  as  any  other  matter 
arising  under  such  appeal:  Provided,  how- 
ever, that  the  action  of  the  commission  ap- 
pealed from  vhall  be  regarded  as  prima  ftide 
just,  reasonable  and  correct" 

The  same  rule  of  decision  has  been  estab- 
lished by  the  decisions  of  the  Supreme  (}onrt 
of  the  United  States.  Chicago,  M.  ft  St  P. 
R.  CJo.  V.  Tompkins,  176  U.  S.  167,  20  Sup. 
Ct.  836,  44  L.  Bd.  417;  Knoxville  v.  Knox- 
ville  Water  Co.,  212  U.  8.  1.  29  Sup.  Ct  148, 
53  I#.  Bd.  871;  Willcox  v.  Ck)nsoI.  Gas  Co., 
212  U.  S.  19,  29  Sup.  Ct  192,  63  L.  Ed.  .382. 

In  conclusion,  we  are  of  opinion  that  the 
appellant  has  failed  to  sustain  the  burden 
cast  upon  it  by  the  foregoing  rule  of  de- 
cision, and  that  the  order  of  the  commission 
is  just,  reasonable,  and  correct,  and  ought  to 
be  affirmed. 

Affirmed. 

KEITH,  P^  and  OARDWBLU  J^  di88en^ 
ing. 
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SCHWAB  ▼.  WASHINGTON  LUNA  PAKK 

00.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia,    June 

8,  1911.) 

1.  Master  and  Servant  ({§  101,  102*)  — 
Duty  of  Master— Maohinebt  and  Appu- 

ANCB8. 

It  Is  the  master's  duty  to  use  ordinary  care 
to  provide  reasonably  safe  machinery  for  use 
of  his  servants,  failing  to  do  which  he  is  liable 
for  a  resulting  injury  to  a  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ||  135, 171,  180-184;  Dec 
Dig.  if  101,  102.«] 

2.  Master  and  Servant  (S  234*)— Injury  to 
Servant— Defecttvb  Appliances  —  Prom- 
ise TO  Remedy. 

Where  a  servant  notifies  the  master  of  a 
defect  in  an  appliance,  and  the  master  prom- 
ises to  remedy  it,  and  the  servant,  relying  on 
the  promise,  continues  to  use  the  appliance, 
and  IS  shortly  thereafter  injured,  the  master 
is  liable,  unless  the  danger  is  so  manifest  that 
no  reasonably  prudent  person  would  incur  the 
risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  684-^;    Dec.  Dig.  | 

8.  Master  and  Servant  ({  289*)— Injury  to 
Servant  —  Defbcttve  Appliances  —  Con- 
tributory Negligence. 

While  a  so-called  "Ariel  swine,"  operated 
by  electricitv,  was  being  run  at  night,  the  trol- 
leys, by  which  it  was  lighted,  and  which  were 
worn  and  likely  to  come  off,  came  off;  and,  a 
passenger  being  frightened  and  threatening  to 
jump,  the  operator,  in  accordance  with  instruc- 
tions, as  there  was  evidence,  for  such  circum- 
stances, not  only  turned  off  the  power,  but,  be- 
fore the  machinery  stopped,  attempted  to  re- 
arrange the  trolleys,  necessitating  his  working 
over  uncovered  cogwheels,  in  doing  which  he 
slipped,  and  was  caught  therein.  Held,  that 
whether  he  was  guilty  of  contributory  negli- 
gence, in  having  continued  to  use  the  defective 
trolleys,  relying  on  the  mastei^s  promise  to 
substitute  new  trolleys,  which  had  been  gotten 
a  week  before,  was  a  question  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1069-1132;  Dec.  Dig. 
I  289.»] 

Error  to  Circuit  Court,  Alexandria  County. 

Action  by  Frederick  Schwab  against  the 
Washington  Luna  Park  Company,  Incorpo- 
rated. Judgment  for  defendant  Plaintiff 
brings  error.    Reversed  and  rendered. 

J.  K.  M.  Norton,  for  plaintiff  in  error. 
Moore,  Barbour  &  Keith,  for  defendant  in 
error. 


HARRISON,  J.  Frederick  Schwab  brought 
this  action  to  recover  damages  for  personal 
injuries,  resulting,  as  alleged,  from  the  neg- 
ligence of  the  defendant  company.  Tbr 
plain^  was  the  only  witness  in  the  case, 
and  a  demurrer  to  his  evidence  was  filed  by 
the  defendant  Thereupon  the  Jury  ascer- 
tained the  damages,  and  the  court  gave  judg- 
ment upon  the  demurrer  to  the  evidence  in 
favor  of  the  defendant  To  that  judgment 
this  writ  of  error  was  awarded. 

The  testimony  of  the  plaintiff  shows  that 


he  was  employed  by  the  defendant  at  its 
pleasure  park  to  run  a  machine  known  as  an 
*'Ariel  swing."  The  swing  was  composed  of 
a  center  shaft,  to  which  was  attached  six 
swings,  each  holding  eight  passengers.  There 
were  large  uncovered  cogwheels  at  the  foot 
of  the  shaft.  The  machine  was  run  by  elec- 
tricity, and  when  the  power  was  applied  the 
swings  circled  out  from  the  center  until 
they  reached  a  height  of  some  30  feet  from 
the  ground.  The  machine  was  operated  both 
In  the  day  and  at  night,  and  was  chiefly  pat- 
ronized by  women  and  children.  At  night, 
the  light  for  its  operation,  and  for  the  pro- 
tection of  the  passengers,  was  supplied  by 
three  small  trolleys  running  on  wires  at- 
tached to  the  shaft  If  all  three  of  these 
trolleys  slipped  from  the  wires,  the  passen- 
gers, the  large  uncovered  cogwheels  and  the 
operator  were  left  in  darkness.  When  this 
would  happen,  the  women  and  children, 
swinging  high  In  the  air,  would  sometimes 
become  terrified  and  attempt  to  jump  out 
In  such  cases  it  was  the  duty  of  the  operator 
to  shut  off  the  power  and  endeavor  to  get 
the  trolleys  back  in  place.  To  do  this  it  was 
necessary  to  get  near  the  shaft  and  lean  over 
the  uncovered  cogwheels,  and  with  a  hook 
on  the  end  of  a  stick  pull  the  trolleys  Into 
place.  The  plaintiff,  who  was  the  operator, 
was  Instructed  as  to  this  means  of  getting  the 
trolleys  back  Into  place,  and  had  repeatedly 
performed  the  duty.  When  there  was  no 
danger  to  passengers.  If  all  three  trolleys 
slipped  off,  he  would  send  for,  or  go  himself 
and  hunt  up,  the  electrician,  and  bring  him 
to  readjust  the  trolleys ;  but  his  general  and 
chief  Instructions  were  to  look  out  at  all 
times  for  the  safety  of  the  passengers,  and 
to  exercise  his  best  judgment  for  their  pro- 
tection. For  some  time  before  the  injury 
complained  of,  the  trolleys  which  furnished 
the  light  had  become  so  badly  worn  that  th^ 
were  constantly  slipping  off  and  leaving  the 
passengers  high  in  the  air  In  darkness.  The 
plaintiff  brought  this  condition  of  the  trolley 
wheels  to  the  attention  of  the  superintend- 
ent, who  was  in  entire  charge  of  the  grounds, 
and  urged  the  importance  of  substituting  new 
wheels  for  the  old  ones,  and  was  repeatedly 
promised  by  the  superintendent  that  he 
would  have  the  trolleys  fixed.  In  pursuance 
of  the  Instructions  of  the  superintendent,  the 
plaintiff  took  the  trolleys  to  a  machinist  to 
have  new  ones  made  by  them.  The  old  ones 
were,  however,  again  put  on  by  the  electrician 
for  use  while  the  new  ones  were  being  made^ 
Finally  the  new  trolleys  were  made  and  de- 
livered to  the  electrician,  whose  duty  It  was 
to  put  them  on.  Not  being  put  on,  the  plain- 
tiff reported  the  fact  to  the  superint^idoit 
several  times,  who  promised  him  that  he 
would  have  them  put  on,  and  told  the  plain- 
tiff to  tell  the  electrician  to  put  them  on. 
This  the  plaintiff  did,  saying,  "Some  time 
these  things  are  going  to  fly  off  and  hurt' 


*For  other  cases  see  ume  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezai 
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somebody,**  to  which  the  electrician  replied, 
"I  am  going  to  fix  them  for  yon ;  don't  you 
let  that  alarm  yon."  The  new  trolleys  were 
under  the  control  of  the  electrician  for  at 
least  one  week  prior  to  the  accident,  but  were 
not  pnt  on;  the  plaintiff  being  left  to  run 
the  machine  with  the  old  trolleys,  which 
were,  on  account  of  their  badly  worn  condi- 
tion, frequently  slipping  off  the  wires  and 
leaving  the  apparatus  in  darkness. 

On  the  night  of  the  accident,  between  10 
and  11  o'clock,  all  three  of  the  old  trolleys 
slipped  off  while  a  number  of  passengers 
were  in  the  swlngsi,  high  in  the  air,  and  a 
woman  with  a  diild  in  her  arms  became 
frightened  and  began  holloing,  "This  thing  is 
going  to  break  down;  I  am  going  to  jump 
out"  The  plaintiff  holloed  up  to  her,  "For 
God's  sake,  don't  jump;  I  will  try  and  get 
you  some  lights,"  and  immediately  shut  off 
the  current  and  attempted  to  get  the  trolleys 
back  in  place,  so  that  there  might  be  Ught 
and  the  woman  prevented  from  jumping  out. 
In  doing  this  he  had  to  lean  over  the  cog- 
wheels in  the  darkness,  and  reach  over  with 
his  hooked  stick  and  pull  the  trolleys  back 
into  place.  While  in  this  position,  in  some 
way  not  explained,  he  slipped,  and  one  foot 
was  caught  in  the  cogs  and  crushed  off  with 
part  of  his  leg  above  the  ankla 

It  is  i^isisted  by  the  defendant  company 
that  the  testimony  of  the  plaintiff  shows  that 
when  all  three  of  the  trolleys  slipped  his 
instructions  were  not  merely  to  shut  the  pow* 
er  off,  but  to  wait  until  the  machine  stopped 
before  attempting  to  readjust  the  trolleys, 
and  that  if  he  had  done  this  he  would  not 
have  been  injured. 

It  is  clear  that  the  plaintiff  is  an  Ignorant 
man,  and  that  under  a  rigid  cross-examina- 
tion he  had  difficulty  in  making  himself  un- 
derstood, and  several  times  made  statements 
that,  taken  alone,  would  seem  to  sustain  the 
defendant's  contention  as  to  his  instructions ; 
but,  when  his  evidence  is  read  as  a  whole,  it 
shows  very  satisfactorily  that  his  under- 
standing of  his  instructions  was  that  he  was, 
in  the  existing  emergency*  to  cut  off  the  cur- 
rent and  proceed  at  once  to  readjust  the 
trolleys,  and  especially  that  his  instructions 
made  it  his  duty  in  such  a  situation  to  use 
his  best  judgment  to  protect  the  passengers 
and  save  them  from  injury.  This  interpre- 
tatioD  of  his  evidence  is  strengthened  by  the 
fact  that  if  the  contention  of  the  defendant, 
that  he  was  to  wait  untU  tae  machine  stopped 
before  restoring  the  trolleys,  was  sound,  the 
swings  would  have  then  reached  the  ground, 
and  there  would  have  been  no  occasion  to  do 
anything  to  protect  the  passengers  or  allay 
their  alarm. 


The  case  is  before  us  upon  a  demurrer  to 
the  evidence.  The  jury  might  reasonably 
have  concluded  from  the  testimony  of  the 
plaintiff,  taken  as  a  whole,  that  the  plaintiff, 
In  the  course  he  pursued,  acted  In  accordance 
with  the  instructions  of  his  master,  which 
did  not  contemplate  his  waiting  until  the  ma- 
chinery had  entirely  ceased  Its  motion  before 
proceeding  to  act 

[1-31  It  is  the  duty  of  the  master  to  use 
ordinary  care  to  provide  reasonably  safe  ma- 
chinery and  appliances  for  the  use  of  his 
servants,  and  the  master  will  be  held  liable 
for  any  injury  to  the  servant  which  results 
from  omission  to  exercise  such  care.  If  the 
servant,  knowing  of  defects  in  machinery,  or 
unsultableness  of  an  appliance,  notifies  the 
master  thereof,  and  the  master  promises  to 
remedy  the  defect,  and  the  servant,  in  reli- 
ance ui>on  such  promise,  continues  to  use 
the  appliance,  and  is  shortly  thereafter  in- 
jured, the  master  is  liable,  unless  the  danger 
is  so  manifest  that  no  reasonably  prudent 
person  would  incur  the  risk.  It  was  for  the 
jury  to  say  whether  the  plaintiff  was  In  the 
exercise  of  due  care  in  relying  upon  the  mas- 
ter's promise^  and  In  using  the  defective  trol- 
leys after  knowledge  of  their  condition.  Vir- 
ginia ft  N.  G.  Wheel  Co.  v.  Harris,  103  Ya. 
708,  49  S.  E.  901;  Truckers'  Co.  v.  White, 
108  Va.  147,  00  S.  E.  630;  Hough  v.  Texas 
ft  P.  R.  Co.,  100  U.  a  213,  25  L.  Ed.  612. 

In  the  case  at  bar  the  jury  might  well  have 
concluded  that  the  failure  of  the  defendant 
to  substitute  the  new  trolleys  in  the  place 
of  the  old  was  the  proximate  and  efficient 
cause  of  the  plaintHTs  injury,  and  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence in  relying  upon  tne  defendant's  prom- 
ise to  repair,  and  in  continuing  to  use  the 
old  trolleys  for  a  reasonable  time  until  the 
new  trolleys  were  substituted.  This  being 
so,  under  the  demurrer  to  the  evidence,  we 
must  so  find. 

In  the  brief  the  defendant,  under  rule  8, 
assigns  as  cross-error  the  action  of  the  Cir- 
cuit court  in  overruling  its  demurrer  to  the 
plalntllTs  declaration.  This  assignment  of 
error  was  not  mentioned  in  the  oral  argument 
of  the  case,  and  it  is  sufficient  to  say  that 
the  objection  is  not  tenable.  The  declara- 
tion stated  a  good  cause  of  action,  and  the 
demurrer  was   properly   overruled. 

For  these  reasons,  the  judgment  complain- 
ed of  must  be  reversed,  and  this  court  will, 
upon  the  demurrer  to  the  evidence,  enter 
such  judgment  as  the  circuit  court  ought  to 
have  entered,  in  favor  of  the  plaintiff  for  the 
amount  of  damages  ascertained  by  the  Ter> 
diet  of  the  jury. 

Reversed. 
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EDMUNDS  T.  BARROW. 

{Supreme  Court  of  Appeals  of  Virginia.    June  8, 

1911.) 

1.  Deeds  (f  112*)— DEBOSiFnoN  bt  Bxfeb- 

BNCn — SXTFFICIENCT. 

A  report  of  a  survey  and  a  plat,  referred 
to  in  a  partition  deed  to  fix  the  metes  and 
bounds  of  land  conveyed,  are  as  much  a  part 
of  the  deed  as  if  copied  therein. 

[E>d.  Note. — For  other  cases,  see  Deeds,  Coit 
Dig.  n  323,  824;   l>ec.  Dig.  |  112.*] 

2.   £}VIDENCE  (I  460*)— S2ZTEikZrEOir8  ETVIDENOB 

— Admissibilitt. 

Extraneous  evidence  is  admissible  to  remove 
doubt  as  to  the  correct  location  of  a  survey,  or 
as  to  the  application  of  a  grant  to  its  proper 
subject-matter. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2120;  Dec  Dig.  |  460.*] 

8.  Evidence  (f  230*)— Admission  bt  Fobubb 

OWNBB  OF  Land— ADMI88IBII.ITT. 

In  ejectment,  involving  the  true  location  of 
a  boundary  line,  defendant  was  properly  permit- 
ted to  show  that  one  of  plaintiff's  predecessois 
admitted  that  defendants  fence  was  located 
along  the  line  claimed  by  defendant 

[ISjd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  846;  Dec.  Dig.  «  230.*] 

4.  BOtTNDABIES  (|  41*)  —  Instbuctions  —  Ap- 
PLICABILITT. 

Instructions  in  ejectment,  involving  the  lo- 
cation of  a  boundary  line,  hiaid  to  have  fairly 
submitted  the  issues. 

[EJd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  II  205-207 ;    Dec  Dig.  |  41.*] 

6.  BouNDABiss   (I  37*)  — Evidence  — Suirri- 
cienct. 

In  ejectment,  involving  the  location  of  a 
boundary  line,  evidence  held  to  sustain  judgment 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  I  37.*] 

Error  to  drcnlt  Court,  Prince  Edward 
County. 

Ejectment  by  T.  Y.  Edmunds  against  H.  C 
Barrow.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

A.  &  Dickinson,  for  plaintiff  In  error.  Wat- 
kins,  Brock  ft  Epes,  for  defendant  In  error. 

BUCHANAN,  J.  The  question  In  contro- 
versy In  this  case,  which  Is  an  action  of  eject- 
ment, is  the  true  location  of  the  southern 
boundary  line  of  an  86-acre  parcel  of  land, 
designated  as  lot  No.  2  In  the  partition  of  a 
large  tract  of  land  known  as  the  *'Hard 
land,"  lying  in  Prince  Edward  county,  and 
near,  but  outside  the  limits  of,  the  town  of 
FarmyiUe. 

In  the  plat  and  snrv^  of  the  county  sur- 
veyor, who  ran  the  lines  by  which  the  parti- 
tion was  made,  and  which  are  made  a  part 
of  the  deed  of  partition,  the  86-acre  tract  Is 
described  as  follows:  "Lot  north  of  house 
lot  contains  86  acres.  Line  commencing  at 
rock  on  comer  of  E31y  and  Ninth  streets,  or 
better  known  as  street  south  of  race  track, 
due  west  along  street  to  Little  Buffalo  river." 

The  conveyances  under  which  the  plaintiff 
In  error,  who  was  t^e  plaintiff  in  the  trial 
court,  claims  all  refer  to  the  deed  of  partition 


for  a  farther  description  of  the  land  convey- 
ed.  onie  contention  of  the  plaintiff  is  and 
was  that  "Ninth  street"  as  projected,  and 
not  the  street  ''better  known  as  the  street 
south  of  race  track,"  was  the  correct  line. 
Neither  of  the  streets  in  questtcm  had  been 
opened. 

To  sustain  his  contention  the  defendant  in- 
troduced as  a  witness  the  county  surveyor, 
who  testified  over  the  objection  of  the  plain- 
tiff that  he  made  the  survey  and  plat  which 
were  attached  to  and  made  a  part  of  the  deed 
of  partition ;  "that  in  making  the  said  survey 
and  plat  he  surveyed  and  ran  the  line  along 
Eighth,  street,  which  by  mistake  he  called 
Ninth  street  on  said  plat,  but  that  he  was 
not  sure  of  the  name*  of  the  street,  but  to 
make  sure  what  street  he  did  mean  he  added 
In  his  notes  attached  to  said  plat  that  it  was 
the  street  better  known  as  the  street  south 
of  the  race  track,  which  is  the  street  along 
which  the  defendant's  fence  now  runs ;  that 
that  was  where  he  was  Instructed  to  run  said 
line;  that  that  was  where  he  did  run  said 
line^  and  that  is  where  the  line  runs  to-day; 
that  he  made  no  survey  of  the  race  track  at 
that  time,  but  that  he  stepped  off  the  dis- 
tance from  said  street  to  the  race  track,  and 
it  was  between  30  and  40  yards;  that  the 
distance  from  Eighth  street  to  Ninth  street 
was  about  300  feet    •    •    •  •» 

The  objection  made  to  this  evidence  is  tbat 
it  was  inadmissible  because  it  tended  to  vary 
or  contradict  the  recorded  plat,  and  because 
If  by  mistake  the  plat  called  for  Eighth  street, 
instead  of  Ninth  street,  the  partfiBS  to  the 
deed  had  no  notice  of  the  mistake,  tfr  of  the 
surveyor's  intention  to  make  Eighth  street. 
Instead  of  Ninth  street,  the  line. 

[1]  The  report  of  the  survey  was  a  part  of 
the  plat,  and  both  were  referred  to  in  the 
partition  deed  for  the  purpose  of  fixing  the 
metes  and  bonnds  of  the  several  parcels  of 
land  conveyed.  The  report  of  survey  and  plat 
were  therefore  as  much  a  part  of  the  deed  of 
partition  as  if  they  had  been  copied  into  the 
deed.  State  Sav.  Bk.  v.  Stewart,  93  Va.  447, 
25  S.  E.  543.  The  conveyances  to  the  plain* 
tiff  refer  to  the  partition  deed  for  a  more  par- 
ticular description  of  the  land  conveyed.  One 
of  them  refers  to  the  land  as  ''particularly  de- 
scribed In  a  deed  of  partition  between  parties 
of  the  first  part  and  Lydla  A.  Hurd  et  al., 
duly  recorded  in  the  clerk's  oflSce  of  the  coun- 
ty of  Prince  Edward,  in  the  state  of  Virginia, 
together  with  the  survey  and  plat  to  said 
lands  made  by  J.  W.  Overton,  coonty  sur- 
veyor (see  Deed  Book  44,  pages  270-274),  to 
which  said  deed  and  survey  reference  is  to  be 
had  for  a  more  particular  description.**  The 
reference  to  the  partition  deed  was  not,  as 
Insisted  by  the  plaintiff's  counsel,  for  the 
purpose  of  showing  merely  the  source  from 
which  titie  was  derived,  but  for  a  fuller  de- 
scription of  the  land  conveyed. 

There  were  two  descriptions  of  the  line 
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lietween  lota  nnmbered  1  and  2»  equally  ex- 
plicit but  repugnant  In  locating  that  line, 
that  repugnancy  did  appear.  Ninth  street 
and  the  street  better  knoum  as  the  street 
south  of  the  race  track  were  not  the  same. 
The  question  then  was  upon  which  of  those 
streets  the  line  was  originally  located,  if  run. 

[2]  Where  there  is  doubt  as  to  the  correct 
location  of  a  survey,  or  as  to  the  application 
of  a  grant  to  its  proper  subject-matter,  eyi- 
dence  aliunde  is  always  admissible.  It  is 
not  a  question  of  construction,  but  of  loca- 
tion. It  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  by  the  aid  of  extrinsic 
evidence,  under  proper  instructions  from  the 
court  See  1  Greenleaf  on  E)v.  {  288;  Reu- 
«6na  T.  La¥raon,  91  Va.  226,  235,  21  S.  SI  847. 

The  evidence  was  properly  admitted. 

[3]  The  next  error  assigned  is  that  the 
«ourt  permitted  evidence  to  be  introduced 
tending  to  show  that  E.  S.  Hurd,  one  of  the 
parties  under  whom  the  plaintiff  claims  the 
land,  whilst  one  of  the  joint  owners  thereof, 
admitted  that  the  defendant's  fence  was  lo- 
cated along  Eighth  street  the  boundary  line 
as  claimed  by  the  latter. 

The  evidence  was  clearly  admissible,  not 
as  an  estoppel,  as  plaintiff's  counsel  seems 
to  think,  but  merely  as  evidence  tending  to 
show  that  the  true  boundary  line  was  where 
defendant  claimed  It  to  be.  Reusens  v.  Law- 
son,  91  Va.  226,  238,  21  S.  R  347;  Fry  v. 
Stowers,  92  Va.  18,  16,  22  S.  E.  500. 

[4]  The  plaintiff  asked  the  court  to  in- 
struct the  jury  "that  the  deeds  in  this  case 
convey  the  land  to  Ninth  street  and  the 
sole  question  for  the  jury  to  determine  is  what 
Is  the  location  of  Ninth  street  and  if  they 
shall  believe  from  the  evidence  that  the 
fence  of  the  defendant  runs  west  along 
Eighth  street  to  Buffalo  river,  then  they 
must  find  for  the  plaintiff."  The  court  re- 
fused to  so  instruct  the  jury,  but  told  them, 
in  lieu  thereof,  "that  if  they  believed  from 
the  evidence  that  the  true  northern  line  of 
lot  No.  2  in  the  partition  of  the  Hurd  lands 
was  a  projected  line  from  the  southern  bound- 
ary of  Ninth  street  to  Buffalo  river,  as  shown 
on  the  map  of  the  Farmvllle  Goal  &  Iron 
Company's  land,  they  must  find  for  the 
plaintiff;  but  if  the  jury  believe  from  the 
evidence  that  the  true  line  of  said  lot  No. 
2  was  the  southern  boundary  of  the  first 
street  south  of  the  race  track,  then  they 
must  find  for  the  defendant"  xhis  action 
of  the  court  is  assigned  as  error. 

The  court,  as  we  have  seen,  properly  ad- 
mitted evidence  tending  to  show  where  the 
line  oetween  lots  Nos.  1  and  2  in  the  parti- 
tion of  the  Hurd  farm  had  actually  been 
located  or  run.  The  calls  in  the  title  papers 
for  that  line  were  ambiguous.  Either  call 
was  sufficient;  but  one  was  false,  and  the 
other  correct  Which  was  the  false,  and 
which  the  true  line,  was  to  be  determined  by 
the  jury  from  all  the  evidence  in  the  case. 


If  the  line  bad  been  actually  nm  al<mg 
Ninth  street,  then  the  plaintiff  was  entitled 
to  recover  although  it  was  not  the  street 
"better  known  as  the  street  south  of  the 
race  track."  If,  on  the  other  hand,  the  line 
was  actually  run  along  the  street  immediate- 
ly south  of  the  race  track,  and  not  along 
Ninth  street  then  the  plaintiff  was  not  en- 
titled to  recover.  The  instruction  given  fair- 
ly submitted  those  questions  to  the  jury. 

[S]  The  remaining  assignment  of  error  is 
to  the  action  of  the  court  in  refusing  to  set 
aside  the  verdict  of  the  jury  as  contrary  to 
the  law  and  the  evidence. 

The  evidence  shows  that  the  line  between 
lots  Nos.  1  and  2  was  actually  located  on 
the  ground  as  claimed  and  held  by  the  de- 
fendant and  was  the  true  partition  line  be- 
tween those  lots  as  found  by  the  jury;  and, 
there  being  no  error  of  law  in  submitting 
the  case  to  the  jury,  the  judgment  of  the 
circuit  court  must  be  affirmed. 

Affirmed. 

HARRISON  and  WHITTLE,  JJ.,  absent 


(112  Va.  336) 

ERASER  V.  STOKES  et  aL 

(Supreme  Oourt  of  Appeals  of  Virginia.    June  8, 

1911.) 

1.  DOWKB  <|  68*>— EUDOTION. 

A  husbiand,  desiring  to  make  provision  for 
his  wife  and  his  children,  executed  a  deed  where- 
by he  covenanted  to  stand  seised  of  described 
real  estate  in  trust  for  his  wife  and  children, 
without  making  any  reference  to  dower.  A  sub- 
sequent deed  designated  a  new  trustee,  and  re- 
cited that  he  covenanted  on  behalf  of  the  wife 
that  she  would  relinquish  her  dower  in  any  real 
estate  which  the  hosoand  owned  or  should  sub- 
sequently acquire,  other  than  the  real  estate  de- 
scribed in  the  deed.  Heldj  that  the  provision 
for  the  wife  was  not  in  lieu  of  dower  in  the 
lands  of  the  husband,  and  she  was  not  required 
to  elect  whether  to  retain  the  benefits  of  the 
deeds  or  renounce  them  and  claim  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  S  129;    Dec.  Dig.  §  58,^1 

2.  DowEB   (I   87*)  —  Manneb   of   Babbino 

DOWBB. 

A  widow  is  not  deprived  of  dower,  unless 
she  is  barred  by  the  statutory  requirements  for 
that  purpose. 

[EM.  Note.— For  other  cases,  see  Dower,  Dec 
Dig.  {  37.*] 

3.  DowEB    (I   44*)  ^  Mannbb   of   BABBnri} 

DOWEB.     • 

A  husband  executed  a  deed  whereby  he 
covenanted  to  stand  seised  of  described  real  es- 
tate in  trust  for  his  wife  and  children,  without 
making  any  reference  to  dower.  A  subsequent 
deed  designated  a  new  trustee,  and  recited  that 
he  covenanted  on  behalf  of  the  wife  to  relinquish 
her  dower  rights  in  real  estate  other  than  that 
named  in  the  original  deed.  Held,  that  the 
deeds  did  not  bar  the  wife  of  dower  in  such  real 
estate. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  §{  130-143;  Dec.  Dig.  |  44.  •! 

4.  Trusts  (|  13*)  — Consider ation  — Suffi- 
ciency. 

A  deed  by  a  husband,  whereby  he  conveys 
land  in  trust  to  his  wife  and  children,  in  con- 


♦9or  othar  casts  see  same  topie  and  section  NUMBER  in  Deo.  Dig.  4  Am.  Dig.  Key  No.  Series  4  Rep'r  ladextt 
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sideration  of  tlie  wife  accepting  the  benefits  on 
condition  that  she  shall  subsequently  support 
herself  and  the  children,  is  supported  by  a  suffi- 
cient consideration,  because  releasing  him  from 
an  obligation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  11 ;   Dec.  Dig.  •§  IS*] 

Appeal  from  Clrcnit  Ck)nrt,  Goochland 
County. 

Suit  by  Salley  B.  Eraser  against  Willie  A. 
Stokes  and  another.  From  a  decree  deny- 
ing relief  in  part,  complainant  appeals.  Af- 
firmed. 

D.  H.  ft  Walter  Leake,  for  appellant 
Smith,  Moncure  ft  (cordon  and  Wise  ft  Chi- 
chester, for  appellees. 

CARDWELL,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Goochland 
county,  and  the  case  arises  ont  of  the  fol- 
lowing facts:  George  S.  Stokes  was,  on 
April  22,  1887,  seised  and  possessed  of  three 
several  contiguous  tracts  of  land,  situated  in 
Goochland  county,  commonly  known  and 
spoken  of  as  "Boiling  Island,^*  and  on  that 
date  he,  by  deed  duly  executed  and  record- 
ed, covenanted  to  stand  seised  and  possessed 
of  said  lands  for  the  joint  use,  benefit,  Isup- 
port,  and  maintenance  of  his  wife,  Willie  A. 
Stokes,  and  their  children,  Margaret  Pickett 
Stokes  and  Sally  B.  Stokes.  This  deed  con- 
tains the  following  recital:  "And  whereas, 
the  said  George  S.  Stokes  desires  to  make 
some  provisions  for  his  wife,  Willie  A.  Stokes, 
and  his  children  by  her  now  born  and  that 
may  hereafter  be  bom,  so  as  to  secure  to 
them  a  support  and  maintenance  and  liveli- 
hood and  to  the  children  a  proper  education, 
and  to  these  purposes  desires  and  has  de- 
termined to  devote  the  said  lands:  •  •  • 
Now,  therefore,,  in  consideration  of  the  prem- 
ises, and  for  and  In  consideration  of  the 
natural  love  and  affection  which  the  said 
George  S.  Stokes  bears  to  his  wife  and  chil- 
dren, he,  the  said  George  S.  Stokes,  doth 
hereby  make,  create,  and  declare  the  trusts 
hereinafter  set  forth,  and  doth  charge  and 
impose  the  same  upon  himself  and  upon 
the  said  lands  which  are  also  hereinafter 
more  fully  described,"  etc.  Immediately  fol- 
lowing is  a  description  of  the  property  of 
which  George  S.  Stokes  covenanted  that  he 
would  stand  seised  and  possessed  upon  the 
declared  trusts,  and  the  second  clause  of 
the  deed  is  as  follows: 

"At  the  death  of  him,  the  said  George  9. 
Stokes,  if  the  said  Willie  A.  Stokes  be  then 
flving  and  surviving  him,  and  there  be  then 
also  living  and  surviving  heirs,  any  child  or 
«:hlldren  of  him,  the  said  George  S.  Stokes, 
and  his  said  wife,  or  any  issue  of  any  such 
child  or  children  who  may  have  died,  the 
whole  of  said  lands  shall  pass,  and  the  said 
George  S.  Stokes  does  hereby  grant  and  con- 
vey the  same  as  follows ;  that  is  to  say:  One 
undivided  moiety  thereof  to  the  said  Willie 
A.  Stokes  for  the  term  of  her  natural  life; 


and  the  other  nn^vlded  moiety  thereof  to 
go  with  the  remainder  after  the  death  of  the 
said  Willie  A.  Stokes  in  the  undivided  moiety 
above  granted  and  conveyed  to  her  for  life, 
to  the  child  or  children  of  him  the  said 
George  S.  Stokes  and  his  said  wife  living  at 
his  death  and  the  then  living  issue  of  any 
child  who  may  then  be  dead,  such  issue  tak- 
ing per  stirpes." 

At  the  date  of  the  aforesaid  deed.  Stokes 
and  his  wife  knew  uo  differences  one  with 
the  other,  but  between  that  date  and  1894 — 
at  what  time  does  not  appear — differences 
were  engendered  from  which  the  utmost  dis- 
cord resulted,  destroying  harmony  between 
the  husband  and  the  wife,  and  finally  re- 
sulting in  a  separation;  but  before  the  sep- 
aration occurred  Stokes  executed  and  had 
duly  recorded  another  deed,  dated  September 
8,  1894.  substituting  for  himself  as  trustee 
in  the  deed  of  April  22,  1887,  the  brother  of 
his  wife,  and  the  opening  recitals  of  the  sec- 
ond deed,  made  just  prior  to  what  proved 
to  be  the  husband's  final  separation  from 
his  wife,  are  as  follows: 

"Whereas,  heretofore,  to  wit,  on  the  22d 
day  of  April,  In  the  year  1887,  the  said 
George  S.  Stokes  made  a  deed  of  settlement, 
which  is  of  record  in  the  oflSoe  of  the  county 
court  of  the  said  county  of  Goochland,  by 
which  deed  be  created  certain  uses  and 
trusts  which  he  imposed  on  himself  and  cer- 
tain lands  in  the  said  deed  mentioned  for 
the  benefit  of  himself,  his  wife,  Willie  A. 
Stokes,  and  their  children  between  them  be- 
gotten, together  with  other  trusts  and  lim- 
itations in  said  deed,  to  which  deed  refeiaic» 
la  here  made ; 

"And  whereas,  differences  of  opinion  and 
Incompatibility  of  t^nperamenta  unhappily 
exist  between  the  said  George  S.  Stokes  and 
Willie  A.  Stokes,  his  wife,  and  they  have 
mutually  agreed  to  live  separate  and  apart; 
and  whereas,  the  said  George  S.  Stokes  now 
desires  to  make  more  effectual  the  provisions 
of  said  deed  for  the  benefit  of  his  said  wife 
and  their  children  between  them  begotten: 

"Now,  therefore,  this  deed  witnesseth  that 
the  said  George  S.  Stokes,  in  consideration 
of  the  premises  and  of  the  natural  love  and 
affection  which  he  bears  to  his  said  wife 
and  their  children,  •  •  •  hath  constitut- 
ed and  appointed,  and  by  these  presents 
do  constitute  and  appoint,  the  said  Orris  A. 
Browne  a  trustee  to  carry  into  effect  the 
provisions  of  the  said  deed  dated  the  22d  day 
of  April,  1887,"  etc. 

"  *  •  *  And  the  said  Orris  A.  Browne^ 
for  and  on  behalf  of  the  said  Willie  A. 
Stokes,  covenants  with  the  said  George  S. 
Stokes  that  the  said  Willie  A.  Stokes  shall 
and  will  maintain  herself  without  any  cost, 
charge,  or  expense  to  the  said  George  S. 
Stokes.  And  the  said  Orris  A.  Browne,  for 
and  on  behalf  of  the  said  Willie  A.  Stokes, 
covenants  that  she  will  support  and  maintain 


•For  other  cases  see  same  topie  and  section  NUMBER  in  Deo.  Dig.  Jk  Am.  Dig.  Koy  No.  Sorios  4  Rop'r  Indoxei 
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their  children  between  them  begotten  nntil 
they  shall  marry,  without  any  cost,  charge, 
or  expense  to  the  said  George  S.  Stokes. 
And  the  said  Orris  A.  Browne  for  and  on 
behalf  of  the  said  Willie  A.  Stokes  coTenanta 
with  the  said  George  S.  Stokes  that  in  con- 
sideration of  the  settlement  and  provisions 
for  her  benefit  by  this  deed  that  she  will  re- 
linquish her  dower  and  all  rights  of  dower 
in  any  real  estate  which  the  said  George  S. 
Stokes  now  owns  or  shall  hereafter  acquire, 
other  than  the  real  estate  named  in  this 
deed  and  In  the  deed  of  April  22,  1887." 

George  S.  Stokes  departed  from  Boiling 
Island  In  1895,  and  to  the  date  of  his  death 
in  1909  he  llTCd  entirely  apart  from  his 
wife  and  daughters,  and  at  various  times, 
in  accordance  with  the  terms  of  the  deed  of 
September  8,  189i,  lUs  wife  released  her 
dower  right  in  his  property  other  than  the 
real  estate  named  In  the  two  deeds.  Her 
elder  daughter,  Margaret  Pickett  Stokes,  has 
continued  to  live  with  her  mother  at  Boiling 
Island,  receivtog  support  and  enjoying  the 
fruits  of  her  mother's  labor,  and  the  other 
daughter,  Sally  B.,  received  support  from 
and  enjoyed  the  fruits  of  her  mother's  labor 
until  her  marriage  with  one  Fraser,  from 
which  time  she  lived  apart  from  her  mother 
and  sister,  and  soon  after  her  father's  death, 
which  occurred  in  1909,  she  filed  the  bill 
in  this  cause,  praying  that  partition  be 
made  of  the  lands  mentioned  in  the  deeds  of 
1887  and  1894,  her  interest  in  which  she 
claimed  to  be  one-fourth  in  fee  and  the  re- 
mainder In  another  undivided  fourth  inter- 
est in  said  lands  after  the  death  of  her 
mother,  Willie  A.  Stokes,  and  that  the  share 
to  which  she  was  entitled  thereunder  be  set 
apart  to  her,  eta 

To  this  bill  the  widow,  Willie  A.  Stokes, 
filed  her  answer,  claiming  dower  in  the  por- 
tions of  said  lands  going  to  the  daughters 
upon  the  death  of  their  father,  George  S. 
Stokes,  and  admitting  that  the  lands  could 
be  divided  in  kind,  subject  to  her  dower. 
The  unmarried  daughter,  Margaret  Pickett 
Stokes,  filed  her  separate  answer,  in  which 
she  united  in  the  prayer  of  and  adopted  as 
her  own  the  answer  of  her  mother,  Willie 
A.  Stokes. 

Upon  a  hearing  of  the  cause  upon  the 
pleadings  and  the  evidence  taken  for  both 
the  complainant  and  the  defendants,  the 
circuit  court  held  that  Willie  A.  Stokes  was 
entitled  to  dower  in  the  moiety  of  the  lands 
in  question  which  came  to  the  complainant, 
Sally  B.  Fraser,  and  Margaret  Pickett  Stokes 
upon  the  death  of  their  father,  George  S. 
Stokes;  and  the  sole  question,  therefore,  for 
our  decision.  Is  whether  or  not  the  court 
erred  In  Its  decree. 

[1]  It  is  insisted  on  behalf  of  the  appel- 
lant that  the  deeds  in  question  created  in 
the  defendant  Willie  A  Stokes  a  jointure  in 
the  lands  they  conveyed,  and  that  she  was 
thereby  put  to  an  election  as  to  whether  she 
would  retain  the  benefits  of  the  deeds  or  re- 


nounce the  same  and  claim  dower  In  lieu 
thereof. 

We  do  not  think  this  contention  at  aU  ten- 
able^ as  the  deed  of  September  8, 1894,  makes 
no  reference  whatever  to  dower,  except  in 
that  part  of  it  in  which  it  is  declared,  pur- 
suant to  a  covenant  made  by  her  trustee  on 
her  behalf,  that  "she  will  relinquish  her 
dower  and  all  rights  of  dower  in  any  real 
estate  which  the  said  George  S.  Stokes  now 
owns  or  shall  hereafter  acquire,  other  than 
the  real  estate  named  In  this  deed  and  in  the 
deed  of  April  22,  1887."  After  the  departure 
of  George  S.  Stokes  from  Boiling  Island  in 
1895  to  the  time  of  his  death,  he  lived  apart 
from  his  wife  and  daughters,  and  at  various 
times,  in  accordance  with  the  deed  of  1894, 
his  wife  released  her  dower  rights  in  his 
property  other  than  the  real  estate  named 
in  the  two  deeds.  It  therefore  plainly  ap- 
pears that  the  provision  made  for  the  wife, 
Willie  B.  Stokes,  by  the  deeds,  was  not  in- 
tended as  in  lieu  of  dower  in  the  lands  of 
the  grantor,  George  S.  Stokes. 

[2]  It  is  a  general  maxim  that  the  law 
favors  dower,  and  as  we  have  held  in  Lewis 
V.  Apperson,  103  Va.  624,  49  S.  E.  978,  68  L. 
R.  A.  867,  106  Am.  St  Rep.  903,  a  widow 
will  not  be  deprived  of  her  dower  as  a  rule, 
unless  It  is  barred  by  the  statutory  require- 
ments for  that  purpose — in  other  words,  that 
nothing  short  of  the  statutory  requirements 
for  that  purpose  will  deprive  a  widow  of  her 
right  of  dower  In  the  lands  of  her  husband 
of  which  he  was  seised  and  possessed  during 
coverture.  See,  also,  1  Minor,  Real  Prop. 
S  295. 

[3]  This  is  a  rule  so  well  recognized  that 
a  further  citation  of  authority  is  deemed  un- 
necessary; indeed,  we  think  that  the  provi- 
sions of  the  deeds  in  question  themselves 
plainly  show  that  it  was  never  intended  to 
deprive  Willie  A.  Stokes,  the  widow  of 
George  S.  Stokes,  of  her  dower  rights,  in- 
choate at  the  execution  of  said  deeds,  but 
consummated  upon  the  death  of  George  S. 
Stokes,  In  the  lands  knovm  as  Boiling  Island. 
To  repeat,  in  the  deed  of  1887  no  reference 
whatever  is  made  to  the  dower  rights  of 
Willie  A.  Stokes;  but  in  the  subsequent  deed 
of  1894  the  following  appears:  *'And  the 
said  Orris  A.  Browne,  for  and  on  behalf  of 
the  said  Willie  A.  Stokes,  covenants  with 
the  said  George  S.  Stokes  that  in  considera- 
tion of  the  settlement  and  provisions  for 
her  benefit  by  this  deed,  that  she  will  re- 
linquish her  dower  and  all  rights  of  dower 
In  any  real  estate  which  the  said  George  S. 
Stokes  now  owns  or  shall  hereafter  acquire, 
other  than  the  real  estate  named  In  this 
deed  and  in  the  deed  of  April  22,  1887.'* 
Language  could  not  be  plainer  to  convey  thf 
meaning  that  the  covenant  made  by  the 
trustee  on  behalf  of  the  wife  provided  for 
the  relinquishment  of  the  dower  rights  of 
the  V7ift»  In  all  the  real  estate  then  owned 
by  the  husband  or  thereafter  acquired  by 
him,   except  Boiling   Island,   and   that  the 
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sideration  of  the  wife  accepting  the  benefits  on 
condition  that  she  shall  subsequently  support 
herself  and  the  children,  is  supported  by  a  suffi- 
cient consideration,  because  releasing  him  from 
an  obligation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  11 ;  Dec.  Dig.  •§  13.*] 

Appeal  from  Circnit  Gonrt,  Ooochlancl 
County. 

Suit  by  Salley  B.  Fraser  against  Willie  A. 
Stokes  and  another.  From  a  decree  deny- 
ing relief  in  part,  complainant  appeals.  Af- 
firmed. 

D.  H.  St  Walter  Leake,  for  appellant 
Smith,  Moncure  &  Gordon  and  Wise  &  Chi- 
chester, for  appellees. 

CARDWELL,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Goochland 
county,  and  the  case  arises  out  of  the  fol- 
lowing facts:  George  8.  Stokes  was,  on 
April  22,  1887,  seised  and  possessed  of  three 
several  contiguous  tracts  of  land,  situated  in 
Goochland  county,  commonly  known  and 
spoken  of  as  "Boiling  Island,'*  and  on  that 
date  he,  by  deed  duly  executed  and  record- 
ed, coYenanted  to  stand  seised  and  possessed 
of  said  lands  for  the  Joint  use,  benefit,  Isup- 
port,  and  maintenance  of  his  wife,  Willie  A. 
Stokes,  and  their  children,  Margaret  Pickett 
Stokes  and  Sally  B.  Stokes.  This  deed  con- 
tains the  following  recital:  ''And  whereas, 
the  said  George  S.  Stokes  desires  to  make 
some  provisions  for  his  wife,  Willie  A.  Stokes, 
and  his  children  by  her  now  born  and  that 
may  hereafter  be  bom,  so  as  to  secure  to 
them  a  support  and  maintenance  and  liveli- 
hood and  to  the  children  a  proper  education, 
and  to  these  purposes  desires  and  has  de- 
termined to  devote  the  said  lands:  •  •  « 
Now,  therefore,,  in  consideration  of  the  prem- 
ises, and  for  and  in  consideration  of  the 
natural  love  and  affection  which  the  said 
George  S.  Stokes  bears  to  his  wife  and  chil- 
dren, he,  the  said  George  S.  Stokes,  doth 
hereby  make,  create,  and  declare  the  trusts 
hereinafter  set  forth,  and  doth  charge  and 
impose  the  same  upon  himself  and  upon 
the  said  lands  which  are  also  hereinafter 
more  fully  described,"  etc.  Immediately  fol- 
lowing is  a  description  of  the  property  of 
which  George  S.  Stokes  covenanted  that  he 
would  stand  seised  and  possessed  upon  the 
declared  trusts,  and  the  second  clause  of 
the  deed  is  as  follows: 

"At  the  death  of  him,  the  said  George  S. 
Stokes,  if  the  said  Willie  A.  Stokes  be  then 
living  and  surviving  him,  and  there  be  then 
also  living  and  surviving  heirs,  any  child  or 
children  of  him,  the  said  George  S.  Stokes, 
and  his  said  wife,  or  any  issue  of  any  such 
child  or  children  who  may  have  died,  the 
whole  of  said  lands  shall  pass,  and  the  said 
George  S.  Stokes  does  hereby  grant  and  con- 
vey the  same  as  follows;  that  is  to  say:  One 
undivided  moiety  thereof  to  the  said  Willie 
A.  Stokes  for  the  term  of  her  natural  Ufe; 


and  the  other  nn^vlded  moiety  thereof  to 
go  with  the  remainder  after  the  death  of  the 
said  Willie  A.  Stokes  in  the  undivided  moiety 
above  granted  and  conveyed  to  her  for  life, 
to  the  child  or  children  of  him  the  said 
George  S.  Stokes  and  his  said  wife  living  at 
his  death  and  the  then  living  issue  of  any 
child  who  may  then  be  dead,  such  issue  tak- 
ing per  stirpes." 

At  the  date  of  the  aforesaid  deed.  Stokes 
and  his  wife  knew  no  differences  one  with 
the  other,  but  between  that  date  and  1894 — 
at  what  time  does  not  appear — differences 
were  engendered  from  which  the  utmost  dis- 
cord resulted,  destroying  harmony  between 
the  husband  and  the  wife,  and  finally  re- 
sulting in  a  separation;  but  before  the  sep- 
aration occurred  Stokes  executed  and  had 
duly  recorded  another  deed,  dated  September 
8,  1894.  substituting  for  himself  as  trustee 
in  the  deed  of  April  22,  1887,  the  brother  of 
his  wife,  and  the  opening  recitals  of  the  sec- 
ond deed,  made  Just  prior  to  what  proved 
to  be  the  husband's  final  separation  from 
his  wife,  are  as  follows: 

"Whereas,  heretofore,  to  wit,  on  the  226. 
day  of  April,  in  the  year  1887,  the  said 
George  S.  Stokes  made  a  deed  of  settlement, 
which  is  of  record  in  the  offioe  of  the  county 
court  of  the  said  county  of  Goochland,  by 
which  deed  be  created  certain  uses  and 
trusts  which  he  imposed  on  himself  and  oer^ 
tain  lands  in  the  said  deed  mentioned  for 
the  benefit  of  himself,  his  wife,  Willie  A. 
Stokes,  and  their  children  between  them  be- 
gotten, together  with  other  trusts  and  lim- 
itations in  said  deed,  to  which  deed  reference 
is  here  made ; 

"And  whereas,  differences  of  opinion  and 
incompatibility  of  tonperaments  unhappfly 
exist  between  the  said  George  S.  Stokes  and 
Willie  A.  Stokes,  his  wife,  and  they  have 
mutually  agreed  to  live  separate  and  apart; 
and  whereas,  the  said  George  S.  Stokes  now 
desires  to  make  more  effectual  the  provisions 
of  said  deed  for  the  benefit  of  his  said  wife 
and  their  children  between  them  begotten: 

"Now,  therefore,  this  deed  witnesseth  that 
the  said  George  S.  Stokes,  in  consideration 
of  the  premises  and  of  the  natural  love  and 
affection  which  he  bears  to  his  said  wife 
and  their  children,  •  •  •  hath  constitnt- 
ed  and  appointed,  and  by  these  presents 
do  constitute  and  appoint,  the  said  Orris  A. 
Browne  a  trustee  to  carry  into  effect  the 
provisions  of  the  said  deed  dated  the  22d  day 
of  AprU,  1887,"  etc. 

"  •  •  •  And  the  said  Orris  A.  Browne, 
for  and  on  behalf  of  the  said  Willie  A. 
Stokes,  covenants  with  the  said  George  S. 
Stokes  that  the  said  Willie  A.  Stokes  shall 
and  will  maintain  herself  without  any  cost, 
charge,  or  expense  to  the  said  George  S. 
Stokes.  And  the  said  Orris  A.  Browne,  for 
and  on  behalf  of  the  said  Willie  A.  Stokes, 
covenants  that  she  will  support  and  maintain 


•For  other  cases  see  same  topie  and  leetlon  NUMBBR  in  Dea  Dig.  Jk  Am.  Dig.  Key  No.  Series  4  Bep'r  Indeset 
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their  children  between  them  begotten  nntU 
they  shall  marry,  without  any  cost,  charge, 
or  expense  to  the  said  George  S.  Stokes. 
And  the  said  Orris  A.  Browne  for  and  on 
behalf  of  the  said  Willie  A.  Stokes  coTcnanta 
with  the  said  George  S.  Stokes  that  In  con- 
sideration of  the  settlement  and  provisions 
for  her  benefit  by  this  deed  that  she  will  re- 
linquish her  dower  and  all  rights  of  dower 
In  any  real  estate  which  the  said  George  S. 
Stokes  now  owns  or  shall  hereafter  acquire, 
other  than  the  real  estate  named  In  this 
deed  and  In  the  deed  of  April  22,  1887." 

George  S.  Stokes  departed  from  Boiling 
Island  in  1895,  and  to  the  date  of  his  death 
in  1909  he  lived  entirely  apart  from  his 
wife  and  daughters,  and  at  yarlous  times, 
in  accordance  with  the  terms  of  the  deed  of 
September  8,  1891,  his  wife  released  her 
dower  right  in  his  property  other  tfian  the 
real  estate  named  in  the  two  deeds.  Her 
elder  daughter,  Margaret  Pickett  Stokes,  has 
continued  to  live  with  her  mother  at  Boiling 
Island,  receiving  support  and  enjoying  the 
fruits  of  her  mother's  labor,  and  the  other 
daughter,  Sally  B.,  received  support  from 
and  enjoyed  the  fruits  of  her  mother's  labor 
until  her  marriage  with  one  Fraser,  from 
which  time  she  lived  apart  from  her  mother 
and  sister,  and  soon  after  her  father's  death, 
which  occurred  in  1909,  she  filed  the  bill 
in  this  cause,  praying  that  partition  be 
made  of  the  lands  mentioned  In  the  deeds  of 
1887  and  1894,  her  interest  in  which  she 
claimed  to  be  one-fourth  In  fee  and  the  re- 
mainder in  another  undivided  fourth  inter- 
est in  said  lands  after  the  death  of  her 
mother,  Willie  A.  Stokes,  and  that  the  share 
to  which  she  was  entitled  thereunder  be  set 
apart  to  her,  etc. 

To  this  bill  the  widow,  Willie  A.  Stokes, 
filed  her  answer,  claiming  dower  in  the  por- 
tions of  said  lands  going  to  the  daughters 
upon  the  death  of  their  father,  George  S. 
Stokes,  and  admitting  that  the  lands  could 
be  divided  In  kind,  subject  to  her  dower. 
The  unmarried  daughter,  Margaret  Pickett 
Stokes,  filed  her  separate  answer,  in  which 
she  united  in  the  prayer  of  and  adopted  as 
her  own  the  answer  of  her  mother,  Willie 
A.  Stokes. 

Upon  a  hearing  of  the  cause  upon  the 
pleadings  and  the  evidence  taken  for  both 
the  complainant  and  the  defendants,  the 
circuit  court  held  that  Willie  A.  Stokes  was 
entitled  to  dower  In  the  moiety  of  the  lands 
in  question  which  came  to  the  complainant, 
Sally  B.  Fraser,  and  Margaret  Pickett  Stokes 
upon  the  death  of  their  father,  George  S. 
Stokes;  and  the  sole  question,  therefore,  for 
our  decision,  is  whether  or  not  the  court 
erred  in  its  decree. 

[1]  It  is  Insisted  on  behalf  of  the  appel- 
lant that  the  deeds  in  question  created  in 
the  defendant  Willie  A.  Stokes  a  jointure  In 
the  lands  they  conveyed,  and  that  she  was 
thereby  put  to  an  election  as  to  whether  she 
would  retain  the  benefits  of  the  deeds  or  re- 


nounce the  same  and  dalm  dower  In  lieu 
thereof. 

We  do  not  think  this  contention  at  all  ten- 
able, as  the  deed  of  September  8, 1894,  makes 
no  reference  whatever  to  dower,  except  in 
that  part  of  it  in  which  it  is  declared,  pur- 
suant to  a  covenant  made  by  her  trustee  on 
her  behalf,  that  "she  will  relinquish  her 
dower  and  all  rights  of  dower  in  any  real 
estate  which  the  said  George  S.  Stokes  now 
owns  or  shall  hereafter  acquire,  other  than 
the  real  estate  named  in  this  deed  and  in  the 
deed  of  April  22,  1887."  After  the  departure 
of  George  S.  Stokes  from  Boiling  Island  in 
1895  to  the  time  of  his  death,  he  lived  apart 
from  his  wife  and  daughters,  and  at  various 
times,  in  accordance  with  the  deed  of  1894, 
his  wife  released  her  dower  rights  in  his 
property  other  than  the  real  estate  named 
in  the  two  deeds.  It  therefore  plainly  ap- 
pears that  the  provision  made  for  the  wife, 
Willie  B.  Stokes,  by  the  deeds,  was  not  in- 
tended as  in  lieu  of  dower  in  the  lands  of 
the  grantor,  George  S.  Stokes. 

[2]  It  is  a  general  maxim  that  the  law 
favors  dower,  and  as  we  have  held  in  Lewis 
V.  Apperson,  103  Va.  624,  49  S.  B.  978,  68  L. 
R.  A.  867,  106  Am.  St  Rep.  903,  a  widow 
wlU  not  be  deprived  of  her  dower  as  a  rule, 
unless  it  is  barred  by  the  statutory  require- 
ments for  that  purpose — In  other  words,  that 
nothing  short  of  the  statutory  requirements 
for  that  purpose  will  deprive  a  widow  of  her 
right  of  dower  in  the  lands  of  her  husband 
of  which  he  was  seised  and  possessed  during 
coverture.  See,  also,  1  Minor,  Real  Prop. 
§  295. 

[3]  This  is  a  rule  so  well  recognized  that 
a  further  citation  of  authority  is  deemed  un- 
necessary; indeed,  we  think  that  the  provi- 
sions of  the  deeds  in  question  themselves 
plainly  show  that  it  was  never  Intended  to 
deprive  Willie  A  Stokes,  the  widow  of 
George  S.  Stokes,  of  her  dower  rights,  in- 
choate at  the  execution  of  said  deeds,  but 
consummated  upon  the  death  of  George  S. 
Stokes,  in  the  lands  known  as  Boiling  Island. 
To  repeat,  in  the  deed  of  1887  no  reference 
whatever  is  made  to  the  dower  rights  of 
Willie  A.  Stokes;  but  in  the  subsequent  deed 
of  1894  the  following  appears:  *'And  the 
said  Orris  A.  Browne,  for  and  on  behalf  of 
the  said  Willie  A.  Stokes,  covenants  with 
the  said  George  S.  Stokes  that  in  considera- 
tion of  the  settlement  and  provisions  for 
her  benefit  by  this  deed,  that  she  will  re- 
linquish her  dower  and  all  rights  of  dower 
in  any  real  estate  which  the  said  George  S. 
Stokes  now  owns  or  shall  hereafter  acquire, 
other  than  the  real  estate  named  In  this 
deed  and  in  the  deed  of  April  22,  1887/* 
Language  could  not  be  plainer  to  convey  thf 
meaning  that  the  covenant  made  by  the 
trustee  on  behalf  of  the  wife  provided  for 
the  relinquishment  of  the  dower  rights  of 
the  wlfti  in  all  the  real  estate  then  owned 
by  the  husband  or  thereafter  acquired  by 
him,   except  Boiling   Island,   and  that  the 
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to.  Wberefore,  if  the  said  committee  wore 
in  any  sense  liable  to  Sweeney,  which  they, 
of  course,  deny,  he  could  sue  them  at  law 
for  the  amount  of  his  claim  as  specifically 
set  out  in  the  amended  bill. 

[2]  Moreover,  upon  the  face  of  the  amend- 
ed bill,  the  complainant  had  no  cause  of 
action,  and  could  maintain  no  action  what- 
earer  against  Foster,  Simcoe,  and  Cobb  aris- 
ing out  of  the  transactions  set  out  In  the 
amended  bill,  until  he  had  obtained  a  reas- 
signment of  his  alleged  contract  with  them, 
which  he  had  assigned  to  Zell  and  Van  Dyke, 
and  with  which  assignment  Foster,  Simcoe, 
and  Ck)bb  were  never  at  any  time  concerned, 
and  Zell  and  Van  D^ce  are  not  before  the 
court  in  this  cause. 

Section  2415a  of  the  Oode,  relied  on  by  ap- 
pellant, has  no  application  to  the  case.  The 
provision  of  that  section  is  that  when  the 
legal  title  to  any  daim  or  chose  in  action, 
for  the  enforcement  of  the  collection  of 
whidi  a  court  of  equity  has  jurisdiction,  is 
In  one  perscm,  and  the  beneficial  equitable 
title  is  in  another,  the  latter  may  either 
maintain  a  suit  in  the  name  of  the  holder 
of  the  legal  title,  for  his  use  and  benefit, 
or  in  his  own  name,  to  enforce  collection  of 
the  same,  and  in  either  case  the  beneficial 
equitable  owner  shall  be  deemed  the  real 
plaintiff,  and  shall  be  alone  liable  for  costs. 
Now,  in  this  case,  not  only  the  legal  title  to 
the  contract  upon  which  appellant  brings 
this  suit  has  been  transferred,  but  also  the 
equitable  title,  to  Zell  and  Van  Dyke,  who 
have  never  appeared  in  this  cause,  or  had 
legal  process  served  upon  them  to  appear; 
and  as  the  holders  of  said  contract,  as  plain- 
ly appears  upon  the  face  of  appellant's  bill, 
they  have  refused  to  reassign  to  the  appel- 
lant Wherefore  the  respective  rights  of  the 
present  and  the  former  holders  of  the  con- 
tract are  necessarily  involved  in  this  litiga- 
tion, and  must  necessarily  be  determined; 
but,  before  there  can  be  any  adjudication  of 
the  liability  of  the  appellees,  Foster,  Simcoe, 
and  Oobb,  the  rights  of  Zell  and  Van  Dyke 
under  the  contract  in  question  have  first  to 
be  determined,  and  they  are  not  before  the 
court  or  within  its  Jurisdiction.  There  is 
nothing  in  the  bill  to  connect  the  appellees 
with  the  transactions  that  resulted  in  the 
assignment  by  the  appellant  to  Zell  and  Van 
Dyke,  and  therefore  it  is  not  averred  that 
these  two  groups  of  defendants  have  acted 
in  concert;  in  other  words,  appellees  have 
no  interest  in  a  litigation  to  compel  Zell  and 
Van  Dyke  to  reassign  the  contract  in  ques- 
tion to  the  appellant,  nor  have  Zell  and  Van 
Dyke  any  interest  in  the  litigation  in  which 
the  appellant  seeks  to  recover  damages  from 
the  appellees,  sustained,  as  he  alleges,  by 
reason  of  their  transaction  with  Smith  &  Go. 

[3.  4]  The  case,  therefore,  comes  plainly 
within  the  control  of  the  decision  of  this 
court  in  Bonsai  v.  Camp,  111  Va.  595,  69  S. 
E.  978,  where  it  appears  from  the  opinion  of 
Keith,   P.,   that  Camp  filed  his  bill  Sh  the  I 


circuit  court  of  the  dty  of  Norfolk  against 
Bonsai,  In  which  he  prayed  the  rescission  of 
a  deed  made  by  Bonsai  to  him  for  a  tract 
of  land  in  the  state  of  North  Carolina,  upon 
the  ground  that  he  was  deceived  into  making 
the  purchase  by  fraudulent  misrepresenta- 
tions upon  the  part  of  Bonsai  and  his  agent, 
one  Brewer;  that  Bonsai,  the  sole  defend- 
ant, demurred  to  the  bill  because  Brewer 
was  not  made  a  party  defendant,  and  also 
answered  the  bill.  The  bill  further  sets  out 
the  grounds  upon  which  the  complainant 
sought  the  relief  he  asked;  but  it  was  made 
to  appear  that  Brewer  became,  under  the 
contract  of  sale,  entitled  to  one-twentieth 
part  of  the  price  of  the  land  sold  by  Bonsai 
to  Camp.  Brewer  was  not  made  a  party  de- 
fendant to  the  bill,  and  therefore  never  ap- 
peared in  the  cause.  Camp  was  a  resident 
of  Florida,  Brewer  a  resident  of  Tennessee, 
Bonsai  a  resident  of  Virginia,  and  the  sul>- 
Ject-matter  of  controversy  was  situated  in 
the  state  of  North  Carolina.  In  disposing  of 
the  demurrer  of  Bonsai  to  the  bill,  the  opin- 
ion by  Mr.  Justice  Miller,  in  Barney  v.  Bal- 
timore City,  6  Wall.  284,  18  I/.  Ed.  825,  is 
quoted  with  approval  as  follows:  'There  is  a 
class  of  persons  having  such  relations  to  the 
matter  in  controversy,  merely  formal  or  oth- 
erwise, that  while  they  may  be  called  proper 
parties,  the  court  will  take  no  account  of 
the  omission  to  make  them  parties.  There 
is  another  class  of  persons  whose  relations 
to  the  suit  are  such  that,  if  their  interest 
and  their  absence  are  formally  brought  to 
the  attention  of  the  court.  It  will  require 
them  to  be  made  parties,  if  within  its  Juris- 
diction, before  deciding  the  case;  but,  if 
this  cannot  be  done,  it  will  proceed  to  ad- 
minister such  relief  as  may  be  in  its  power 
between  the  parties  before  it  And  there  is 
a  third  class,  whose  interests  in  the  subject- 
matter  of  the  suit,  and  in  the  relief  sought, 
are  so  bound  up  with  that  of  the  other  par- 
ties that  their  legal  presence  as  parties  to 
the  proceeding  is  an  absolute  necessity,  with- 
out which  the  court  cannot  proceed.  In 
such  cases  the  court  refuses  to  entertain  the 
suit,  when  these  parties  cannot  be  subjected 
to  its  Jurisdiction.*'  It  was  held  that  the 
case  made  by  Camp's  bill  fell  within  the 
third  class  of  cases  mentioned  In  the  opinion 
of  Mr.  Justice  Miller — In  other  words,  that 
Brewer  was  a  necessary  party  to  the  litiga- 
tion and  that,  as  he  was  not  before  the 
court,  the  relief  sought  could  not  be  decreed. 
In  that  case  several  authorities  are  also 
cited,  which  sustain  the  general  proposition 
that  all  persons  interested  in  the  subject- 
matter  of  a  suit  and  to  be  afl^ected  by  its 
results  are  necessary  parties.  The  rule  was 
there  also  laid  down,  with  respect  to  the 
rescission  of  contracts,  that  in  seeking  a 
remedy  which  calls  for  the  highest  and  most 
drastic  exercise  of  the  power  of  a  court  of 
chancery — to  annul  and  set  at  naught  the 
solemn  contracts  of  parties — there  must  be 
first  a  sufficient  averment  of  facta  showing 
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the  plaintiff  entitled  In  eqnlty  to  the  relief 
which  he  seeks,  and  satisfactory  proof  of 
these  facts,  to  Justify  the  interposition  of  a 
court;  and  the  opinion  then  proceeds:  "And, 
in  addition  to  all  this,  the  court  must  be 
able  substantially  to  restore  the  parties  to 
the  position  which  they  occupied  before  they 
entered  Into  the  contract." 

[5]  In  the  case  here,  the  title  of  Zell  and 
Van  Dyke  In  and  to  the  alleged  contract  be- 
tween the  appellant  and  the  appellees  was 
obtained  in  a  legal,  businesslike  way,  and 
appellant  received  compensation  therefor. 
His  assignment  of  the  contract  was  absolute, 
and  carried  with  it  all  right,  title,  and  In- 
terest he  had  In  and  to  any  benefits  under 
the  contract,  and  he  acknowledges  the  re- 
ceipt of  an  adequate  legal  consideration  for 
the  assignment  It  further  appears  from  the 
amended  bill  and  the  exhibits  therewith 
that  the  appellant  subsequently  recognized 
and  ratified  his  former  assignment  of  the 
contract  to  Zell  and  Van  Dyke,  so  that  there 
could  be  no  question  that  the  contract  pass- 
ed from  the  appellant  absolutely  and  became 
vested  in  Zell  and  Van  Dyke.  Clearly,  there- 
fore, the  case  made  is  not  one  in  which  the 
couit  could  even  substantially  restore  the 
parties  to  the  position  which  they  occupied 
before  the  assignment  of  the  contract  by  the 
appellant  to  Zell  and  Van  Dyke.  No  decree 
that  the  court  could  have  entered  In  this 
case  against  Zell  and  Van  Dyke  in  favor  of 
appellant  would  relieve  the  appellees  from 
liability  to  be  again  sued  by  Zell  and  Van 
Dyke  upon  the  same  contract  and  the  same 
cause  of  action.  Wherefore  Zell  and  Van 
Dyke  are  necessary  parties  to  this  litigation, 
without  whose  presence  complete  justice  can- 
not be  done  the  appellees;  and  it  neces- 
sarily follows  that  the  decree  of  the  court 
of  law  and  chancery  upon  the  demurrer 
should  be  afiBlrmed. 

Affirmed. 


012  Va.  862) 

HARRIS  V.  GARY  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

8,  1911.) 

1.  RBLBASB   (§   18*)— VaLIDITT— DUBESB. 

A  contract  to  relinquish  an  interest  In 
property,  made  as  a  result  of  unlawful  demands 
or  threats,  is  voidable  on  the  ground  of  duress. 

[ESd.    Note.^For    other    cases,    see    Release, 
Cent  Dig.  §  33;   Dec.  Dig.  §  !§.♦] 

2.  OOWTBACTB    (I    95*)— "DUBESS"— BlEMKNTB. 

To  constitute  ''duress,*'  it  is  sufficient  if 
the  will  be  constrained  by  the  unlawful  pres- 
entation of  a  choice  between  comparative  evil, 
as  inconvenience  and  loss  by  the  detention  of 
property,  loss  of  property  altogether,  or  com- 
pliuice  with  an  unconscionable  demand. 

[EU.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  431-440;    Dec.  Dig.  |  06.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2268-2278;  vol.  8,  p.  7645.] 


3.  CoHTBAOTs   (I   95^  — Vauoitt— GoiCPUIr 

8I0N. 

When  concessions  are  exacted  through 
one*8  necessity,  to  save  his  property,  illegally 
withheld  by  another,  from  destruction  or  irrep- 
arable injury,  the  transaction  may  be  avoided 
on  the  ground  of  compulsion,  though  not 
amounting  to  technical  duress. 

[E>d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  431-440;   Dec.  Dig.  |  95.«] 

4.  Pleading   (§   214*)  —  Admission   bt   De- 

MUBBEB. 

Allegations  of  a  bill  are  admitted  as  true 
on  demurrer  thereto. 

[Ed,  Note. — ^For  other  cases,  see  Pleading, 
Cent.  Dig.  H  525-534;    Dec.  Dig.  §  214.*] 

5.   COBPOBATIONS    ({    127*)— StOGK  —  SUBBBN- 
DEB^-DUBESS. 

£3quity  will  relieve  a  minority  stockholder 
against  agreements  under  which  he  has  sur- 
rendered stock  to  one  controlling  the  corporate 
affairs,  under  pecuniary  necessities  and  uncon- 
scionable demands  made  by  the  latter,  accom- 
panied by  threats  to  destroy  the  value  of  ths 
former's  holding. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  §  127.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  J.  W.  Harris  against  W.  M.  Gary 
and  others.  Decree  dismissing  the  suit,  and 
plaintiff  appeals.     Reversed  and  remanded. 

G.  A.  Hanson  and  P.  W.  Hardin,  for  appel- 
lant Bev.  T.  Crump  and  Lucius  F.  Gary,  for 
appellees. 


HARRISON,  J.  A  demurrer  to  the  original 
bill  filed  in  this  cause  was  sustained  by  the 
chancery  court  of  the  city  of  Richmond,  and 
thereupon  the  complainant,  J.  W.  Harris,  by 
leave  of  court,  filed  an  amended  and  supple- 
mental bill,  making  the  original  bill  part 
thereof,  to  which  amended  bill  a  separate  de* 
murrer  was  filed  by  the  defendant  W.  M. 
Gary,  which  was  also  sustalnedL  From  the 
decree  sustaining  the  demurrer  to  these  billa 
and  dismissing  the  same,  this  appeal  was  al- 
lowed. The  original  bill  being  in  totidem 
verbis  made  a  part  of  the  amended  and  sup- 
plemental bill,  the  two  will  be  treated  and 
considered  as  one  bill. 

The  more  important  allegations  are  that 
in  January,  1904,  J.  Samuel  McCue  and  Caro- 
line H.  Harris  entered  Into  a  contract  be- 
tween themselves  and  the  complainant  that 
the  parties,  other  than  the  complainant, 
would  furnish  a  sum  of  money  sufiAcient  to 
option,  open  up,  purchase,  and  sell  lands  and 
mineral  rights  In  Buchanan  county,  Va.,  and 
that  the  complainant  should  share  equally 
with  them  in  the  net  proceeds,  after  the  mon- 
ey advanced,  with  Interest  and  expmses,  had 
been  paid.  In  consideration  of  his  time  and 
services  in  developing,  opening,  and  selling 
the  lands  and  mineral  rights  so  optioned  or 
purchased.  It  is  further  alleged  that  on  May 
23,  1904^  the  parties,  together  with  the  de- 
fendant W.  M.  Gary,  entered  into  another 
contract,  enlarging  the  first  and  agreeing  to 
advance  a  larger  amount  of  m<mey  for  the  pur- 
chase of  additional  lands,  and  further  agree- 


•For  other  eases  see  same  toplo  and  secUoa  NUMBER  In  Deo.  Dig.  4  Am.  Dig.  Key  No.  Series  4  Rep*r  indexM 
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lug  to  organise  a  corporation,  to  1)6  known 
as  the  Bnchanan  €k)al  &  Coke  Company,  to 
which  the  properties  bought  should  be  con- 
veyed. It  was  further  agreed  that  all  moneys 
advanced  and  to  be  advanced  should  be  rep- 
resented by  the  preferred  stock  of  the  com- 
pany in  proportion  to  the  amount  advanced 
by  each;  that  the  common  stock  was  to  be 
likewise  apportioned,  except  that  the  rights 
of  the  complainant  were  provided  for  in  these 
words:  "And  J.  W.  Harris,  In  lieu  of  his 
services  rendered  in  securing  said  property 
and  to  be  rendered  until  said  preferred  stock 
is  redeemed,  is  to  receive  one-third  of  the 
common  stock  of  said  corporation,  issued  for 
said  property."  It  is  further  alleged  that 
subsequently  the  defendant  W.  M.  Gary  and 
W.  B.  Harris  visited  Buchanan  county  and 
inspected  the  lands  then  under  option,  and 
other  lands  adjacent  and  in  that  section,  and 
while  there  the  defendant  W.  M.  Cary,  though 
well  satisfied  with  complainant's  work  and 
much  elated  over  the  value  of  the  lands,  in- 
sisted that  as  they  were  buying  more  lands 
than  originally  contemplatea,  and  as  he  was 
advancing  and  paying  out  so  much  money  to 
secure  the  lands,  complainant  should  be  will- 
ing to  surrend^  one-ninth  of  his  interest  in 
the  common  stock ;  that  for  the  sake  of  har- 
mony he  had  agreed  to  this,  and  on  Septem- 
ber 3,  1904,  had  united  with  the  defendant 
Gary  and  W.  B.  Harris  in  a  written  contract, 
under  which  he  was  to  receive,  in  considera- 
tion of  his  services,  two-ninths  of  the  com- 
mon stock  of  the  company,  Instead  of  one- 
third  thereof,  as  provided  in  the  previous 
contracts.  It  is  furtner  allied  that  under 
this  agreement  of  September  3,  1904,  com- 
plainant continued  his  work  and  services,  as 
he  had  under  the  former  agreements,  faith- 
fully and  assiduously  doing  and  performing 
his  work  under  the  direction  of  the  defend- 
ant Cary,  president  of  the  company,  from 
whom  he  received  approximately  150  letters, 
instructing  and  directing  him  In  regard  to 
taking  more  options,  renewing  others,  drop- 
ping some,  and  buying  and  paying  for  certain 
lands,  having  the  surveys  made  and  opening 
the  coal — ^In  fact,  everything  in  detail  pertain- 
ing to  the  lands  and  interests  of  the  company; 
that  under  these  directions  certain  lands  em- 
braced in  the  options  to  McCue  were  dropped, 
and  other  lands,  in  their  stead,  bought  for 
the  company,  the  complainant  being  directed 
not  to  stop  taking  options  and  buying  lands 
until  from  22,000  to  30,000  acres  were  se- 
cured. 

In  the  meantime  Cary,  the  defendant,  had 
become  the  purchaser  of  all  of  the  interests 
in  the  company  of  J.  Samuel  McCue,  under 
the  contract  of  May  23,  1904,  and  had  there- 
by become  the  owner  of  three-fourths  of  the 
holdings  of  the  company,  and  was  under  obli- 
gation to  advance  three-fourths  of  the  money 
necessary  to  pay  for  all  the  lands  bought  and 
the  costs  Incident  to  their  purchase;  and, 
holding  the  majority  interest  in  the  company. 


he  was  elected  president,  and  his  two  sons 
directors^  one  of  them  being  secretary  and 
treasurer,  thereby  having  complete  control 
of  the  affairs  of  the  company. 

Complainant  further  alleges  that  from  Sep> 
tember  3,  1904,  the  date  of  his  agreement  to 
take  two-ninths  of  the  conmion  stock  for  hla 
share  in  the  profits.  Instead  of  three-ninths, 
as  formerly  agreed,  to  July  19, 1907,  there  had 
been  no  dispute  or  question  raised,  or  evea 
intimated,  as  to  the  meaning  of  the  agree- 
ment of  September  3,  1904,  fixing  his  Interest 
at  two-ninths  of  the  common  stock  of  the 
Buchanan  Coal  &  Coke  Company;  that  on 
July  19,  1907,  the  defendant  Cary,  while  act- 
ing as  president  of  the  company,  and  as  such 
a  trustee  for  pomplainant,  for  the  purpose  of 
forcing  complainant  to  surrender  and  sacri- 
flce  his  interests  in  the  company  to  him 
(Cary),  wrote  a  letter  to  complainant,  saying 
that  he  had  had  the  two  contracts  of  May 
and  September,  1904,  submitted  to  competent 
men,  and  that  their  finding  was,  and  his  inter- 
pretation always  had  been,  that  complain- 
ant's interest  In  the  common  stock  was  limit- 
ed to  such  lands  as  were  optioned  to  J.  Sam* 
uel  McCue,  whea  the  defendant  Cary  knew 
at  the  time  that  complainant  had  worked  for 
three  years,  without  notice  of  such  construe^ 
tion  of  the  contracts,  under  his  direction,  and 
that  at  his  instance  a  large  part  of  the  lands 
optioned  to  McCue  had  been  rejected,  and 
many  thousands  of  acres  of  other  lands  taken 
in  their  stead  by  the  company;  that  other 
letters  of  like  import  were  sent  to  complain* 
ant  by  the  defendant,  in  one  of  which  he  was 
told  that  his  interest  in  the  common  stock 
was  based  upon  less  than  7,000  acres  of  the 
land  owned  by  the  company. 

It  is  further  alleged  that  from  the  time  the 
letter  of  July,  1907,  was  written,  until  March, 
1908,  the  defendant  Cary  continuously  de- 
manded and  insisted  that  complainant  should 
surrender  to  him  one-half  of  his  two-ninths 
interest  in  the  common  stock,  and  by  every 
conceivable  device  tried  to  persuade,  induce, 
and  force  him  to  do  so,  finally  threatening 
complainant  that,  if  he  did  not  surrender  to 
him  the  stock  demanded,  he  would  let  the 
whole  thing  go,  and  the  company  be  sold  out, 
and  that  complainant  would  then  get  nothing. 

It  is  further  alleged  that,  at  the  time  of 
these  importunities'  and  threats,  complainant 
had  faithfully  performed  and  fully  complet- 
ed his  obligations  under  the  contracts  be- 
tween the  parties,  and  that  the  defendant 
Cary  had  wholly  failed  to  perform  his  part 
of  the  contracts  by  advancing  the  money  to 
pay  for  the  lands  that  had  been  bought;  that 
the  defendant  Cary  then  owed  about  $50,000 
that  he  had  agreed  to  advance,  but  instead, 
of  paying  the  same  he  permitted  suits  to  be 
brought  against  the  company  on  the  obliga- 
tions due  for  land,  for  the  sole  purpose  of 
carrying  out  his  threats  to  have  the  land 
sold,  and  thereby  to  destroy  the  entire  inter* 
est  of  complainant  in  the  common  stock  of 
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the  company,  refoslxig  at  the  same  time  to 
Issue  to  complainant  any  part  of  the  common 
stock  until  he  should  yield  and  comply  with 
his  demand  that  part  of  compla^ant's  in- 
terest be  given  to  him.  Oomplainant  fur- 
ther alleges  that»  at  the  time  this  force  and 
coercion  was  being  exerted  over  him  by  the 
defendant  Gary,  he  had  no  business  experi^ 
ence,  except  that  had  with  the  Buchanan 
Coal  &  Coke  Company,  and  other  work  of 
like  character;  that  all  of  his  life,,  since 
leaving  school,  had  been  spent  in  the  moun- 
tains getting  options  upon  coal  and  timber 
lands,  prospecting  and  making  openings  in 
and  otherwise  developing  such  lands;  that 
on  March  6, 1908,  he  had  no  property  except 
his  Interest  in  this  company;  that  he  was 
practically  without  money,  having  only  about 
|25,  and  without  any  immediate  prospect 
of  getting  employment;  that  he  had  a  fa- 
mily to  support,  and  owed  nearly  |1,000 
which  he  had  borrowed  to  sustain  himself 
and  family  while  working  for  the  Buchanan 
Coal  &  Coke  Company;  that  he  was  in  finan- 
cial and  mental  distress,  brought  about  by  the 
actions  of  the  defendant  Gary;  that  in  this 
distress,  so  brought  about,  he  was  unable  to 
resist  the  threat  of  the  defendant  to  let  the 
debts  go  unpaid,  and  thereby  force  a  sale  of 
the  property,  which  would  result  in  the  to- 
tal loss  of  complainant's  entire  interest  in 
the  stock;  that  complainant  was,  and  had 
been  for  some  time  prior  to  March  6,  1008, 
in  constant  fear  that  all  of  his  stock  would 
be  made  worthless  by  the  fraudulent  course 
of  the  defendant  Gary;  and  that  while  in 
this  state  of  fear  and  financial  and  mental 
distress,  much  against  his  will,  he  was  forc- 
ed to  and  did,  for  the  purpose  of  having  the 
debts  paid  and  thereby  saving  himself  from 
financial  ruin,  make  and  execute  two  agree- 
ments, dated,  respectively,  March  6,  1908, 
and  March  18,  1908,  which  provided  that  he 
should  only  receive  three-eighteenths,  instead 
of  two-ninths,  of  the  common  stock,  which 
two-ninths,  under  the  contract  in  writing  of 
September  3,  1904,  represented  his  interest, 
not  only  for  his  time  and  labor  for  the  three 
years  he  was  at  work  subsequent  to  Septem- 
ber 8,  1004,  but  also  for  one  year  of  work 
rendered  prior  thereto  under  the  contract 
known  as  the  "McOue  contract.*' 

Complainant  charges  that  the  defendant 
Gary  took  advantage  of  the  fact  that  he  was 
helpless  and  in  his  power,  and  of  his  own 
delinquency  in  failing  to  comply  with  his 
part  of  the  contract  by  paying  the  outstand- 
ing debts,  and  of  his  power  as  president  of 
the  company,  chief  owner  of  its  assets,  in 
control  of  its  board  of  directors,  and  sole 
manager  of  its  interests,  to  compel  him  to 
surrender,  without  consideration,  one-fourth 
of'  his  stock  to  the  sole  use  and  benefit  of 
said  Gary;  that  the  stock  he  was  thus  re- 
quired to  give  the  defendant  Gary  was  10t5% 
shares,  which  at  its  par  value  amounted  to 
116,666.06%.     Complainant,  further   charges 


that  the  agreements  of  March  6,  1908,  and 
March  18,  1908,  were  obtained  from  him  by 
force,  fraud,  intimidation,  and  duress;  that 
they  are  wholly  without  consideration,  equl« 
ty,  or  right;  and  that,  if  there  was  any  basis 
or  reason  for  his  being  required  to  give  up 
any  part  of  his  stock,  which  he  denies,  the 
portion  taken  from  him  should  go  to  the 
company,  and  the  defendant  Gary  not  be  al- 
lowed to  appropriate  the  same,  as  he  has 
done,  as  his  individual  property. 

The  prayer  of  the  bill  is  that  the  agree- 
ments of  March  6  and  March  18,  1908,  by 
which  complainant  was  forced  to  surrender 
to  the  defendant  Gary  one-fourth  of  his  two- 
ninths  interest  in  the  common  stock  of  the 
company,  be  set  aside  as  null  and  void,  'm> 
far  as  they  affect  the  interest  of  complain- 
ant; that  pending  the  further  order  of  the 
court  the  defendant  Gary  be  enjoined  and 
restrained  from  selling  or  otherwise  dispos- 
ing of  the  stock  acquired  by  said  agree- 
ments, or  either  of  them,  or,  if  said  Gary  has 
parted  with  any  part  thereof,  that  he  may 
be  compelled  to  keep  in  his  possession  and 
under  his  control  and  ownership,  subject  to 
the  future  order  of  the  court,  an  equal  num* 
her  of  shares  of  like  stock  of  the  company 
to  that  obtained  from  complainant;  that  the 
said  Gary  or  the  Buchanan  Goal  &  Coke 
Company  be  required  to  transfer  or  issue  to 
complainant  an  equal  number  of  shares  of 
the  company  to  that  taken  from  him  under 
the  agreements  aforesaid;  and  for  general 
relief  according  to  equity  and  good  con- 
science, as  may  be  deemed  proper  by  the  court. 

[1,  2]  The  doctrine  appears  to  be  well  es- 
tablished that  where  one  party  has  pos- 
session or  control  of  the  property  of  anoth- 
er, and  refuses  to  surrender  it  to  the  con- 
trol and  use  of  the  owner,  except  upon  com- 
pliance with,  an  unlawful  demand,  a  con- 
tract made  by  the  owner  under  such  circum- 
stances to  emancipate  the  property  Is  to  be 
regarded  as  made  under  compulsion  and  du- 
ress. Nor  can  it  be  doubted  that  a  contract 
procured  by  threats,  inducing  fear  of  the 
destruction  of  one's  property,  may  be  avoid- 
ed on  the  ground  of  duress,  there  being  noth- 
ing in  such  a  case  but  the  form  of  a  con- 
tract, wholly  lacking  the  voluntary  assent  of 
the  party  to  be  bound  by  it  To  constitute 
duress,  It  Is  sufficient  if  the  will  be  constrain- 
ed by  the  unlawful  presentation  of  a  choice 
between  comparative  evils,  as  Inconvenience 
and  loss  by  the  detention  of  property,  loss 
of  property  altogether,  or  compliance  with 
an  unconscionable  demand. 

[3]  In  civil  cases,  the  rule  as  to  duress  has 
a  broader  application  at  the  present  day  than 
that  it  formerly  had.  So  when  concessions 
are  exacted  through  the  necessity  of  a  per- 
son, in  order  to  save  his  property,  ill^^lly 
withheld  by  another,  from  destruction  or  ir- 
reparable injury,  such  a  transactl9n  may  be 
avoided  on  the  ground  of  compulsion,  though 
not  amounting  to  technical  duress.    JFitzger- 
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aid  ▼.  Constmctloii  Co.,  44  Neb.  463,  62  N. 
W.  8d9;  Vyne  t.  Glenn,  41  Mich.  112,  1  X. 
W.  997;  Bmeggestradt  ▼.  Ludwlg,  184  111. 
24,  66  N.  B.  419;  Alston  r.  Durant,  2  Strob. 
(S.  C)  257,  49  Am.  Dec.  596,  and  note;  Adams 
V.  Schiflfer,  11  Colo.  15,  17  Pac  21,  7  Am.  St 
Rep.  202;  Lonergan  v.  Buford,  148  U.  S. 
581,  13  Sup.  Ct  684,  87  L.  Ed.  569. 

In  the  case  last  mentioned,  citing  Radlch 
y.  Hutchlns,  95  U.  S.  210,  24  L.  Ed.  409, 
it  is  said  that:  'To  constitute  coercion  or 
duress  which  will  be  regarded  as  sufficient 
to  make  the  payment  involuntary,  there  must 
be  some  actual  or  threatened  exercise  of  pow- 
er possessed,  or  believed  to  be  possessed,  by 
the  party  exacting  or  receiving  the  payment 
oVhT  the  person  or  property  of  another,  from 
which  the  latter  has  no  other  means  of  im- 
mediate relief  than  by  making  the  payment" 

In  Harmony  v.  Bingham,  12  X.  Y.  99-117, 
62  Am.  Dec  142,  cited  by  Mr.  Justice  Brewer 
in  148  U.  S.  581,  13  Sup.  a.  684,  37  L.  Ed. 
569,  supra,  it  is  said :  *'If  a  party  has  in  his 
possession  goods  or  other  property  belonging 
to  another,  and  refuses  to  deliver  such  prop- 
erty to  that  other  unless  the  latter  pays  him 
a  sum  of  money  which  he  has  no  right 
to  receive,  and  the  latter  in  order  to  obtain 
possession  of  his  property,  pays  that  sum,  the 
money  so  paid  is  a  payment  by  compulsion." 

[4,  8]  In  the  case  at  bar,  the  allegations  of 
the  bill,  which  are  admitted  to  be  true  by  the 
demurrer,  state  a  case  clearly  calling  for  the 
interposition  of  a  court  of  equity  to  afford 
relief.  The  helpless  situation  and  the  ex- 
treme necessities  of  the  complainant  were 
taken  advantage  of  to  compel  him  to  surren- 
der to  the  defendant  one-fourth  of  his  prop- 
erty, which  was  under  the  latter's  control, 
and  to  which,  as  alleged,  he  had  no  lawful 
right,  in  order  to  save  such  property  from 
sacrifice;  the  choice  offered  the  complainant 
being  financial  ruin  or  immediate  compli- 
ance with  the  alleged  fraudulent,  oppressive, 
and  unconscionable  demands  of  the  defend- 
ant 

It  is  clear,  both  upon  reason  and  authority, 
that  the  bill  states  a  good  cause  of  action, 
entitling  the  complainant  to  relief,  if  the 
facts  alleged  are  established  by  the  evidence 
to  be  adduced. 

The  decree  complained  of,  sustaining  the 
demurrer  to  the  bill,  must  therefore  be  set 
aside,  and  this  court  will  enter  such  decree 
as  the  chancery  court  ought  to  have  enter- 
ed, overruling  the  demurrer.  And  the  cause 
will  be  remanded  to  the  chancery  court 
which  will,  In  accordance  with  the  prayer  of 
the  bill,  enjoin  and  restrain  the  defendant 
W.  M.  Cary  from  disposing  of  the  stock  in 
controversy  until  the  further  order  of  that 
court  and  for  further  proceedings  to  be  had 
therein  not  in  confilct  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 


(112  Va.  807) 

CARTER  r.  KEETOX  ft  COLEMAX  et  aL 

(Supreme  Court  of  Appeals  of  Vlzginia,    June  8, 

19U0 

1.  Mechanics'    Ljens   (t   58*)--Consent   op 

OWNEB—AUTHOBITY  TO  CONTRACT— TEN AWT. 

A  tenant  in  possession  has  no  authority  to 
make  repairs  or  cause  improvements  on  the 
leased  premises  which  will  subject  the  owner's 
interest  to  a  mechanic's  lien. 

[Ed.   >(ote.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  §§  72,  73 ;   Dec  Dig.  §  58.*] 

2.  Mechanics'  Liens  (J  58*>— Consent  or 
Owner— Necessity  for  Consent  or  Owner 
—Improvements  by  Tenant. 

Under  Code  1904,  i  2475,  which  provides 
that  for  repairs  only  no  lien  shall  attach  unless 
ordered  by  the  owner  or  his  agent,  and  secticm 
2483,  which  provides  that  where  a  person  caus- 
ing a  building  to  be  erected  or  repaired  owns 
less  than  a  fee-simple  estate  in  the  land,  his  in- 
terest alone  shall  be  subjected  to  a  mechanic's 
lien,  the  landlord's  reversion  is  not  subject  to 
a  mechanic's  Uen  for  improvements  and  repain 
made  under  a  contract  with  the  tenant  in  his 
individual  capacity,  unless  the  repairs  were  or- 
dered by  the  tenant  as  agent  for  the  landlord, 
and  the  landlord  ratified  the  act  of  the  tenant 
[Eld.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i§  72,  73;  Dec.  Dig.  §  58.*] 

3.  Mechanics'  Liens  (I  72*)— Operation  and 
E)rFECT— Intsrbbts  ArrBOTBD— Landlobd's 
Reversion. 

Labor   and    materials   were   fnmished   by 

f>Iain tiffs  in  repairs  and  improvements  on  prem- 
ses  in  possession  of  defendant's  tenant  under  a 
contract  with  the  tenant,  with  constructive  no- 
tice to  plaintiffs  of  the  landlord's  reversionary 
interests,  and  on  the  tenant's  assurance  that  he, 
the  tenant,  would  pay  them.  The  landlord  had 
no  notice  that  the  work  was  being  performed, 
and  did  nothing  to  mislead  plaintiffs  as  to  the 
ownership  of  the  land.  Heia,  that  under  Code 
1904,  §  2483,  which  provides  that  where  a  per- 
son causing  a  building  to  be  erected  or  repair- 
ed owns  less  than  the  fee  simple,  his  interest 
alone  shall  be  subjected  to  such  lien,  the  land- 
lord's reversion  was  not  subject  to  a  lien. 

[E2d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  C^nt  Dig.  t  88;  Dec.  Dig.  t  7Z*] 

4.  Mechanics'  Liens  (I  309*)— Review— Di- 
RECTiNO  Judgment— jpERsoNAii  Judqmxiit. 

A  suit  to  enforce  a  mechanic's  lien  being 
in  equity,  the  court  may,  on  reversing  a  decree 
against  a  landlord,  direct  a  personal  decree 
against  the  tenant  for  the  amount  ascertained 
to  be  due  plaintiffs  for  labor  and  materials  fur- 
nished under  contract  with  the  tenant  individu- 
ally, as  ascertained  by  the  report  of  a  commis- 
sioner. 

[Ed.  Note.— For  other  cases,  ste  Mechanics' 
Liens,  Dec  Dig.  i  309.*] 

Appeal  from  Clrcnlt  Court  Plttqylvanla 
County. 

Action  by  Keeton  &  Coleman  and  others 
against  Mollle  A.  Carter.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

Geo.  T.  Rison,  for  appellant  Wm.  Leigh 
and  B.  H.  Custer,  for  appellees. 

BUCHANAN,  J.  The  question  involved  in 
this  case  is  whether  or  not  the  claims  as- 
s^ted  In  the  bill  and  proceedings  are  liens 
upon  the  lands  of  Mrs.  Carter,  the  appel- 
lant under  the  provisions  of  sections  2475 
and  2483  of  the  Code  of  1904.    These  claims 
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are  for  labor  done  and  materials  famished 
in  making  repairs  and  erecting  outhouses 
upon  the  lands  of  the  appellant  under  a  con- 
tract entered  into  between  her  tenant  and 
the  contractors,  Keeton  ft  Coleman. 

Bj  section  2475  of  the  Code  it  is  proYided 
that,  where  the  claim  is  for  repairs  only,  no 
lien  shall  attach  to  the  property  unless  the 
repairs  were  ordered  by  the  owner  or  his 
agent 

Section  2483  provides  that,  If  the  person 
who  shall  cause  the  building  or  structure  to 
be  erected  or  repaired  owns  less  than  a  fee- 
simple  estate  in  the  land,  only  his  interest 
therein  shall  be  subjected  to  such  liens. 

The  appellant,  who  was  the  owner  of  the 
land  in  fee,  testifies  that  at  the  time  the  re- 
pairs and  improvements  were  made,  and  for 
some  years  prior  thereto,  she  resided  with 
her  two  sons,  Z.  Y.  Carter  and  Wade  H.  Car- 
ter, one  of  whom  lived  in  Tazewell  and  the 
other  in  Giles  county,  and  that  she  had  not 
been  in  Pittsylvania  county  where  the  lands 
were  situated  for  four  or  five  years;  that 
she  did  not  authorize  her  son,  W.  D.  Carter, 
who  was  her  tenant  from  year  to  year  and 
in  possession  of  the  land,  or  any  other  per- 
son, to  erect  any  improvements  or  buildings, 
or  make  any  repairs  upon  the  buildings  on 
the  land ;  that  she  did  not  know  that  any  re- 
pairs or  improvements  were  being  made  or 
had  been  made  on  the  premises  until  she  was 
served  with  process  in  this  suit  These 
statements  of  Mrs.  Carter  are  not  contradict- 
ed by  any  witness,  neither  is  there  any  evi- 
dence tending  to  show  that  she  had  any  com- 
munication, directly  or  indirectly,  with  the 
lien  claimants.  But  it  is  insist^  that  in- 
asmuch as  W.  D.  Carter,  with  whom  the  con- 
tract for  repairs  and  Improvements  was 
made,  was  her  son  and  tenant  in  possession 
of  the  land,  and  her  son  Z.  Y.  Carter,  with 
whom  she  resided  in  Tazewell  county  a  por- 
tion of  the  time,  was  upon  the  leased  prem- 
ises during  the  time  the  repairs  and  improve- 
ments were  being  made,  and  saw  the  work 
going  on,  she  must  be  presumed  to  have 
known  that  the  work  was  being  done  and 
consented  to  it,  and  thus  be  held  to  have 
authorized  the  repairs  and  caused  the  im- 
provements to  be  made,  within  the  meaning 
of  sections  2475  and  2483  of  the  Code. 

[1]  These  circumstances  do  not  show  that 
W.  D.  Carter  was  her  agent  to  make,  or  that 
she  caused  the  repairs  and  Improvements  to 
be  made.  Neither  do  they  show,  even  if  Mrs. 
Carter  knew  what  her  tenant  was  doing 
(which  she  denies),  that  she  consented  to 
having  the  work  done.  Th^  tenant  in  pos- 
session of  land,  whether  he  be  the  son  of  the 
owner  or  be  a  stranger,  has  no  authority  by 
reason  of  those  relations  merely  to  make  re- 
pairs or  cause  improvements  to  be  made  on 
the  leased  premises  which  will  bind  the  own- 
er's Interest  in  the  land  for  their  payment 
Phillips  on  Mechanics'  Liens,  |  79 ;  Baxter  v. 


Hutchings,  49  111.  116;  Leismann  t.  Loveljt 
45  Wis.  420. 

[2]  In  order  to  bind  her  interest  in  the 
land*  it  must  appear  that  the  tenant  making 
the  repairs  was  her  agent  for  that  purpose 
(Code,  {  2475),  or  that  she  caused  the  re- 
pairs or  improvements  to  be  made  (Code,  t 
2483;  Atlas  Portland  Cement  Co.  v.  Main 
Line  Realty  Corp.,  70  S.  E.  636,  decided  at 
March  term,  1911,  of  the  court),  or  that  she 
ratified  what  the  tenant  had  done. 

Mrs.  Carter  was  the  fee-simple  owner  of 
the  land.  The  deed  evidencing  her  title  was 
of  record.  She  did  nothing  to  mislead  the 
contractors,  or  to  induce  them,  to  believe  that 
her  son  was  the  owner  of  the  land,  or  that 
he  was  authorized  to  have  the  repairs  or 
improvements  made.  They  contracted  with 
the  tenant,  not  as  her  agent  but  In  his  in- 
dividual capacity.  When  the  repairs  and  im- 
provements were  about  half  completed,  they 
stopped  work  because  W.  D.  Carter,  with 
whom  they  had  made  their  contract  failed 
to  pay  them  in  accordance  with  its  terms. 
About  that  time  they  had  actual  knowledge 
(having  had  constructive  notice  all  the  time) 
that  Mrs.  Carter  was  the  owner  of  the  prop- 
erty; yet  they  returned  to  work  upon  the 
assurance  of  W.  D.  Carter  that  he  would  pay 
them,  and  completed  the  repairs  and  im* 
provements  without  informing  Mrs.  Carter 
of  what  they  were  doing,  or  that  they  were 
or  would  look  to  her  or  her  property  for  the 
piSayment  of  the  labor  they  were  perform- 
ing and  the  materials  they  were  furnishing. 

Whatever  moral  obligation  Mrs.  Carter 
may  be  under  to  pay  them  for  what  their  la* 
bor  and  materials  have  added  to  the  value  of 
her  property,  it  is  clear,  under  the  facts  dis- 
closed by  this  record,  that  neither  she  nor 
her  property  is  under  any  legal  liability 
therefor. 

[4]  The  decree  of  the  circuit  court  must 
therefore  be  reversed,  as  to  Mrs.  M.  A  Car- 
ter, W.  H.  Carter,  and  Z.  Y.  Carter,  and  the 
cause  remanded  to  the  circuit  court,  with  di- 
rection, if  asked  so  to  do  by  the  lien  claim- 
ants, to  render  a  personal  decree  (Johnson  v. 
Bunn,  108  Va.  490,  493,  62  S.  B.  341,  19  L. 
R.  A.  [N.  S.]  1064)  against  W.  D.  Carter  for 
the  amount  ascertained  to  be  due  them  by 
the  report  of  Commissioner  Clement 

Reversed. 

(lU  Va.  862) 

GREEN'S  ADM*R  et  al.  v.  MARYB,  Auditor. 

(Supreme  Court  of  Appeals  of  Yirginia.     June 

8,  19U.) 

States  (§  61*)->-Coicpbivsation  or  AosEfTs— 
Pebfobmancb  of  Contbact. 

The  state,  having  claims  against  the  feder- 
al government,  appointed  agents  to  prosecute 
and  settle  them  for  a  percentage  of  the  sum  re- 
covered by  them.  One  of  the  agents  reported  to 
the  Governor  unsuccessful  efforts  to  collect  the 
claims,  and  stated  that  the  federal  government 
would  not  recognize  their  validity  until  bonds 
issued  by  the  state  and  held  by  the  federal  gov< 
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ernment  were  satisfied.  Snbsequently  the  state, 
through  the  efforts  of  others,  obtained  an  ad- 
justment of  the  claims  withont  any  aBsistance 
from  the  agents.  Heid,  that  the  agents  were  not 
entitled  to  the  compensation  agreed  on,  under 
the  rule  that,  where  an  agent  assumes  to  do  a 
specified  act,  no  compensation  is  earned  until 
performance. 

[lid.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  61.«] 

Error  to  Circuit  €k)urt  of  City  of  Rich- 
moDd. 

Petition  by  the  administrators  of  Bernard 
P.  Qreen  and  John  A.  Parker  against  Morton 
Marye,  Auditor  of  Public  Accounts,  to  es- 
tablish  a  claim  against  the  Commonwealth. 
There  was  a  '  Judgment  for  the  Common- 
wealth, and  petitioners  bring  error.  Af- 
firmed* 

B.  Beverly  Slater,  H.  B.  Pollard,  Hard- 
castle  &  Wyaskf  and  Munford,  Hunton,  Wil- 
liams &  Anderson,  for  i^aintiffs  in  error. 
The  Attorney  General^  for  defendant  in  er- 
ror. 

CARDWELL,  J.  George  B.  Stone,  ad- 
ministrator of  Bernard  P.  Green,  deceased, 
and  Frank  D.  Wynn,  administrator  of  John 
A.  Parker,  deceased,  filed  their  petition  in 
the  circuit  court  of  the  city  of  Richmond, 
pursuant  to  sections  746  and  747  of  the  Code 
of  1904,  against  Morton  Marye,  Auditor  of 
Public  Accounts,  in  which  it  is  claimed  that 
the  commonwealtli  of  Virginia  is  indebted  to 
the  petitioners'  Intestates  In  the  sum  of 
|172,35S.28>  with  interest  thereon  from  the 
'  day  of  April,  1903,  being  10  per  cent 

of  $1,723,582.63,  Which  it  is  alleged  was  col- 
lected by  the  commonwealth  of  Virginia  on 
account  of  advances  made  by  Virginia  to 
the  United  States  government  for  aid  in 
carrying  on  the  war  with  Great  Britain,  be- 
ginning in  the  year  1812. 

The  cause  was  heard  before  the  circuit 
court  upon  said  petition,  the  demurrer  and 
answer  of  the  Auditor  of  Public  Accounts 
thereto,  and  the  evidence.  Whereupon  the 
Judgment  to  which  this  writ  of  error  was 
awarded  was  entered,  denying  the  relief  ask- 
ed by  the  petitioners,  and  dismissing  their 
petition,  with  costs  to  the  commonwealth. 

In  the  view  that  we  take  of  the  case,  it 
is  immaterial  whether  the  proceeding  is  to 
be  regarded  as  one  at  law  or  in  equity,  or 
whether  the  evidence  has  been  incorporated 
into  the  record  by  a  proper  bill  of  exceptions 
or  not,  or  whether  the  alleged  agency  of  pe- 
titioners' intestates  was  joint  or  several,  or 
whether  the  alleged  contract  upon  which 
this  action  is  brought  should  be  construed 
to  be  a  contract  for  procuring  legislation, 
and,  therefore,  void  as  contra  bonos  mores. 

Coming  to  the  consideration  of  the  case 
upon  Its  merits,  it  appears  that  during  the 
war  with  Great  Britain,  beginning,  as  above 
mentioned,  in  1812,  Virginia  and  other  stat^ 
of  the  Union  advanced  to  the  United  States 


government  certain  moneys  for  military  pur- 
poses, which  the  United  States  regarded  and 
treated  as  advances  spent  for  the  benefit  of 
the  United  States  government,  and  there* 
fore  a  debt  payable  by  the  latter,  with  In- 
terest The  rule  adopted  by  the  government 
by  which  the  interest  upon  these  advances 
was  to  be  calculated  or  computed  brought 
forth  a  formal  protest  from  the  states  which 
had  made  these  advances,  and  delay  in  their 
settlement  followed.  I^irsuant  to  an  act  of 
Congress  theretofore  passed,  the  Secretary  of 
the  Treasury,  on  the  8th  of  January,  1859, 
r^>orted  that  upon  a  readjustment  of  the 
account  and  a  proper  computation  of  inter- 
est Virginia  would  be  entitled  to  $339,312, 
with  interest  from  1833,  whereby  the  amount 
due  the  state  of  Virginia  was  fixed  and  de- 
termined by  the  Secretary  of  the  Treasury 
as  of  the  said  date.  On  February  14,  1859^ 
the  Governor  of  Virginia  Hon.  Henry  A. 
Wise,  received  a  communication  from  John 
A.  Parker,  E3bq.,  stating  that  a  large  balance 
seemed  to  be  due  the  state  from  the  United 
States,  whereupon  Gov.  Wise  authorized 
Parker  to  examine  and  report  upon  this 
claim,  and  on  February  10,  1860,  the  General 
Assembly  of  Virginia  passed  a  joint  resolu- 
tion continuing  Thomas  Greffli  (who  had  been 
appointed  by  the  General  Assembly  in  1850 
to  prosecute  said  claim)  and  John  A.  Parker 
as  agents  to  recover  of  the  United  States 
government  the  said  daim,  and  directing 
that,  upon  recovery  being  made,  *'It  shaU  be 
the  duty  of  said  agents  to  obtain  payment 
of  the  same  by  draft  from  the  United  States 
government;  *  *  •  but,  if  paid  In  United 
States  stock  or  bonds,  the  same  shall  be 
transmitted  to  the  Auditor,  and  the  Auditor 
is  hereby  directed  to  pay  to  the  said  agents 
3  per  cent,  commission  on  such  amount  as 
may  be  by  them  recovered.** 

Prior  to  the  adoption  of  the  resolution  of 
February  10,  1860,  supra,  to  wit,  in  1858, 
the  commonwealth  of  Virginia  became  in- 
debted to  the  United  States  government  upon 
certain  bonds  or  certificates  of  Indebtedness 
of  Virginia,  obtained  by  the  United  States 
by  purchase  on  account  of  certain  Indian 
trust  funds,  and  amounting  to  $681,000,  with 
interest  Upon  this  sum  Virginia  paid  in- 
terest up  to  1861,  when  default  was  made, 
and,  of  course,  it  was  thereafter  claimed 
on  behalf  of  the  United  States  government 
that  said  indebtedness  of  Virginia  was  to 
be  credited  upon  the  Indebtedness  of  the 
United  States  government  to  Virginia;  L  e., 
that  the  one  was  to  t>e  set  off  against  the 
other  as  a  matter  of  accountiiig. 

Thomas  Green  died  about  the  year  1877, 
and  on  March  12, 1884,  an  act  of  the  Genenil 
Assembly  was  passed  (Acts  1883-84,  c  399), 
which  provided:  '*That  Bernard  P.  Green 
is  hereby  appointed  in  the  place  of  the  said 
Thomas  Green  (his  father),  deceased,  to  pros- 
ecute, in  association  with  the  said  John  A« 
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ParkdTt  to  wtaeiii«iit»  the  said  claims  of  tbe 
state  of  Virginia  against  the  United  States, 
npon  the  terms  and  conditions  specified  by 
the  act  or  acts  creating  the  said  Thomas 
Green  and  John  A.  Parker  agents  as  afore- 
said, except  so  far  as  the  said  terms  are  in 
conflict  with  this  act" 

(2)  'That  the  Treasurer  of  the  State  is 
hereby  authorized  and  directed  to  pay  to 
Bernard  P.  Green  and  John  A.  Parker,  joint- 
ly, and  upon  their  receipts,  ten  per  centnm 
of  any  sum  or  smns  appropriated  by  the 
Ck>ngre8s  of  the  United  States  for  the  pay- 
ment of  said  claims,  and  paid  to  the  state 
for  amount  due  from  the  United  States." 

John  A.  Parker  died  in  1896,  and  Bernard 
P.  Green  in  S^^tember,  1902. 

On  the  14th  of  NoTonber,  1899,  Green 
made  a  report  to  the  Gtovemor  of  Virginia, 
in  which  he  gave  a  statement  of  the  efforts 
tiiat  had  been  made  by  him  and  his  asso- 
ciate, Parker,  to  recover  the  several  amounts 
claimed  as  dae  from  the  United  States  to 
Virginia,  and  said:  ''Our  claim,  of  course, 
as  it  now  stands,  is  not  recognized  by  the 
treasury;  and,  therefore,  if  the  United  States 
should  ever  owe  Virginia  for  anything,  past 
or  future,  nothing  wUl  be  paid  her  until 
these  bonds  are  satisfied.  The  United  States 
statute  forbids  it  I  therefore  respectfully 
submit  as  the  efforts  of  Virginia  to  secure  a 
settlement  of  this  account  for  two-thirds  of 
a  century  have  brought  no  relief  from  Con- 
gress, it  is  now  expedient  that  the  accounts 
between  the  state  of  Virginia  and  the  United 
States  be  referred  to  the  Supreme  Court  of 
the  United  States  for  a  speedy  and  final  ad- 
justment'* 

Whatever  may  have  been  the  reasons  for 
the  change  In  the  amount  of  commissions  to 
he  allowed  on  any  sum  or  sums  recovered 
by  Green  and  Parker  from  3  per  cent,  which 
had  been  originally  provided,  to  10  per  cent, 
as  fixed  by  the  act  of  March  12, 1884,  it  was 
bound  to  have  been  understood  by  all  con- 
cerned, and  especially  by  Green  and  Parker, 
who  were  conversant  with  the  situation,  that 
In  any  settlement  made  of  the  claims  of  Vir- 
ginia against  the  United  States  the  latter 
would  be  entitled  to  have  taken  into  account 
the  indebtedness  of  Virginia  to  the  United 
States  upon  the  bonds  referred  to  In  the  re- 
port of  Green  in  1899,  supra.  It  is  very 
true  that  when  the  act  of  March  12,  1884, 
was  passed  the  bonds  of  the  state  of  Vir- 
ginia held  by  the  United  States,  upon  their 
face,  did  not  become  due  till  1894,  but  the 
Interest  thereon  was  payable  annually,  and 
bad  not  been  paid  since  1861.  Certainly 
nothing  had  been  accomplished  by  Green  and 
Parker  when  said  bonds  became  payable  in 

1894,  nor  by  Green  after  PariLer*s  death  in 

1895,  for  the  latter's  report  to  the  Governor 
In  1899  admits  of  no  other  construction  than 
that  all  his  tf  orts  had  proven  fruitless,  and 
that  nothing  had  been  accomplished  by  any 
agency  or  efforts  that  had  been  put  forth  by 
himself,  or  by  his  f ather»  or  by  Parker,  who 


had  from  time  to  time  been  r^resentlng  the 
state;  indeed,  the  long  and  earnest  efforts  of 
our  representatives  in  Congress  to  secure  by 
act  of  Congress  a  settlement  of  the  claims  of 
Virginia  against  the  United  States  had  at 
that  time  been  of  no  avalL 

The  bonds,  etc,  of  the  state,  held  by  the 
United  States,  having  matured  in  1894,  suit 
for  the  enforcement  of  their  payment  was 
threatened  by  the  United  States,  as  authoriz- 
ed and  directed  by  the  Fifty-Fifth  Congress. 
Whereupon  Virginia's  Senators  in  that  body 
arranged  with  the  Attorney  General  of  the 
United  States  for  a  postponement  of  the 
bringing  of  the  said  suit  in  order  that  they 
might  have  opportunity  to  get  Congress  to 
pass  such  legislation  as  was  necessary  to  ef« 
feet  a  settlement  of  the  respective  claims  of 
Virginia  and  the  United  States,  and  to  do 
justice  with  respect  thereto  without  litiga- 
tion in  the  courts;  and  subsequently  a  suc- 
cessful effort  was  made  in  the  senate  to  have 
incorporated  in  the  "Omnibus  Claims  Bili** 
an  amendment  which  was  retained  in  the 
bill  when  it  was  finally  passed  by  the  House 
of  Representatives,  providing  for  a  settle- 
ment of  the  claim  of  Virginia  by  an  offset 
against  the  claim  of  the  bonds  of  Virginia 
held  by  the  United  States  government  as  of 
the  dates,  respectively,  at  which  the  accounts 
would  be  completely  or  most  nearly  bal- 
anced; and  the  balance  found  due  on  such 
date,  after  deducting  the  principal  and  in- 
terest on  said  bonds  or  other  evidences  of 
debt  to  such  date,  should  be  paid  to  or  by 
the  state  of  Virginia.  Said  statute  applied 
alike  to  claims  held  by  the  dty  of  Baltimore 
and  other  states  of  the  Union  similar  to  the 
claim  asserted  by  Virginia.  After  the  said 
statute  became  effective,  the  settlement  con- 
templated and  provided  for  with  respect  to 
the  claim  of  Virginia  against  the  United 
States  was  taken  up  by  our  Senators,  the 
then  Gk>vemor  and  the  Second  Auditor  of 
Virginia,  and  In  April,  1903,  a  final  settle- 
ment was  reached  whereby  the  sum  of  $5.00 
was  found  to  be  the  balance  due  Virginia, 
which  balance  was  paid  into  the  treasury  of 
the  state  by  the  United  States. 

The  proof  In  the  record  is  conclusive  that 
the  plan  for  the  settlement  of  this  contro- 
versy, authorised  by  the  said  act  of  Congress* 
was  conceived  and  the  final  settlement  effect- 
ed pursuant  to  the  statute  without  any  aid 
or  suggestion  from  Bernard  P.  Green  (Par- 
ker being  then  dead) ;  and  there  is  proof,  al- 
so, that  he  did  not  and  could  not  have  aid- 
ed in  the  efforts  made  by  our  representatives 
in  Congress  to  secure  the  passage  of  said  act 
but  that  any  activity  on  his  part  or  on  the 
part  of  any  other  paid  agent  of  the  state  in 
that  connection  would  probably  have  been 
more  hurtful  than  helpful. 

As  we  have  seen,  this  action  is  founded  up- 
on an  alleged  contract  between  the  common- 
wealth of  Virginia  and  Bernard  P.  Green  and 
John  A.  Parker,  arising  out  of  the  act  of  the 
General  Assembly  approved  March  12^  31884» 
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wbereby  It  1b  claimed  that  Green  and  Par- 
ker became  entitled  to  10  per  cent  commis- 
sions on  the  fall  amount  of  the  claim  that 
Virginia  was  asserting  against  the  United 
States  government,  without  deducting  tbere- 
from  the  amount  of  the  bonds  and  interest 
owing  by  the  state  which  were  than  held  by 
the  United  States;  and  such  is  the  claim 
asserted  in  this  action  by  plaintiffs  in  error, 
notwithstanding  it  was,  as  has  been  observed, 
known  of  all  parties  interested,  including 
plaintiffs  in  error's  intestates,  when  said  act 
of  March  12,  1884,  was  passed,  that  the 
United  States  held  the  said  bonds  against 
the  state  of  Virginia.  And  it  must  of  ne- 
cessity have  been  also  known  by  all  parties 
interested  that  Virginia  was  relying  upon 
the  cancellation  of  these  bonds  as  a  payment 
pro  tanto  of  the  claims  she  held  against  the 
United  States. 

Aside,  however,  from  this  view  of  the  cas6, 
let  us  see  what,  if  anything,  was  done  by 
Green  and  Parker  pursuant  to  the  said  act 
of  March  12,  1884,  which  entitled  plaintiffs 
In  error  to  a  recovery  upon  the  claim  they 
are  here  asserting.  Certainly  nothing  was 
done  by  Green  and  Parker  up  to  the  death 
of  the  latter  in  1895,  and  nothing  by  Green 
up  to  the  date  of  his  report  to  the  Governor 
of  Virginia  in  November,  1899;  for  he  dis- 
tinctly says  that  "the  efforts  of  Virginia,  con- 
tinued for  two-thirds  of  a  century,  to  secure 
a  settlement  of  Virginia's  claim  against  the 
United  States  had  brought  no  relief  from 
Congress,"  and  suggested  a  course  of  action 
to  be  taken  by  the  state  entirely  foreign  to 
the  line  of  action  contemplated  by  whatever 
agency  was  conferred  upon  him  and  his  as- 
sociate, Parker,  by  the  act  of  March  12, 
1884.  In  other  words.  Green  plainly,  in  his 
said  report  to  the  Governor  abandoned  all 
hope  of  beneficial  results  to  Virginia  from 
the  efforts  that  he  and  Parker  had  made,  or 
that  he  could  thereafter  himself  make,  and 
the  record  in  this  case  does  not  disclose  a 
single  act  or  suggestion  on  his  part  after  the 
date  of  his  report  in  furtherance  of  the  aim 
and  purpose  of  Virginia  to  have  her  claim 
against  the  United  States  adjusted  and  final- 
ly settled* 

We  are  unable  to  appreciate  the  force  of 
the  argument  of  the  learned  counsel  for 
plaintiffs  in  error  that,  if  Green  and  Parker 
were  diligent  in  trying  to  effect  a  settlement 
of  Virginia's  claim,  they  were  entitled  to 
their  commissions  thereon,  whether  or  not 
their  efforts  brought  about  a  settlement  of 
the  claim,  or  it  was  accomplished  by  some 
other  agency;  nor  do  we  (for  the  reasons 
already  given)  recognize  any  force  in  the 
argument  that  when  Virginia  admitted  the 
validity  of  her  obligation  held  by  the  United 
States,  and  agreed  that  it  should  be  treated 
as  an  offset  against  the  claim  which  she 
had  contracted  with  Green  and  Parker  to 
prosecute,  and  thereby  put  it  beyond  the 
power  of  said  agents  to  effect  a  settlement 
upon  any  other  basis,  said  agents  were  nev- 


ertheless entitled  to  their  commissions  on  the 
aggregate  amount  for  which  Virginia  was 
given  credit  in  the  settlement  of  her  claim 
under  Act  Cong.  May  27,  1902,  c  887,  32 
Stat  235. 

It  may  be,  as  counsel  contend,  that  'If  one 
contracting  party  can  show  that  the  other 
prevented  his  performance,  it  is  to  be  taken 
as  prima  fade  true  that  he  would  have  ac- 
complished It  if  he  had  not  been  thus  stop- 
ped" ;  but  that  is  by  no  means  the  case  here. 
There  Is  no  foundation  whatever  for  the  con- 
tention that  the  state  of  Virginia  in  any  way 
prevented  Green  and  Parker,  or  the  first- 
named  after  the  latter's  death,  from  accom- 
plishing the  purpose  they  undertook  pursu- 
ant to  the  contract  with  them  set  out  in 
the  said  act  of  the  General  Assembly  approv- 
ed March  12,  1884.  No  such  claim  was  mad& 
by  Green  or  Parker  in  their  lifetime  or  could 
have  been  made.  The  fact  is  they  undertook, 
pursuant  to  said  act,  to  prosecute  to  a  seP- 
ilement  the  claims  of  the  state  of  Virginia 
against  the  United  States  upon  certain  terms 
and  conditions  specified  In  an  act  or  acts 
theretofore  creating  Thomas  Green  and  John 
A.  Parker  agents  for  the  same  purpose,  and 
were  to  receive  as  their  compensation  "ten 
per  centum  of  any  sum  or  sums  appropriated 
by  the  Congress  of  the  United  States  for  the 
payment  of  said  claims  and  paid  to  the  state 
for  amount  due  from  the  United  States.*** 
This  action,  as  we  have  seen,  is  founded  on- 
said  statute  of  March  12,  1884,  and  the  com- 
plaining parties,  plaintiffs  in  error,  have  utr 
terly  failed  in  their  proof  to  fix  upon  the 
state  of  Virginia  any  liability  to  their  in- 
testates under  that  act 

The  principle  of  law  with  respect  to  the- 
right  of  an  agent  to  compensation  for  his^ 
services,  applicable  here,  is  the  same  as  that 
which  applies  to  agencies  of  like  character, 
generally,  viz.,  that  where  the  agent  as- 
sumes to  do  a  specified  act  until  the  speci- 
fied act  is  performed  or  substantially  per- 
formed (except  in  exceptional  circumstances, 
none  of  which  apply  here),  no  right  to  com- 
pensation arises  to  the  agent  The  agency 
must  be  fully  completed.  Mechem  on  Agen- 
cy, H  610,  635,  682;  Crockett  v.  Grayson,  98 
Va.  354,  86  S.  B.  477 ;  Parker  v.  BuUdlng  & 
Loan  Ass'n,  65  W.  Va.  136,  46  S.  EL  811 ;  1 
A.  &  E.  Ency.  of  L.,  1101,  1111,  and  cases 
cited. 

We  do  not  intend  by  anything  said  In  this 
opinion  to  disparage  the  diligent  and  intelli- 
gent efforts  of  both  Green  and  Parker,  or^ 
those  of  Green  after  Parker's  death,  in  try- 
ing to  bring  about  the  desired  settlement  or 
Virginia's  claim  against  the  United  States: 
but  the  fact  is.  as  Green  frankly  stated  in- 
his  report  of  1899,  that  all  of  their  efforts 
were  without  avail,  and  we  know  of  no  prin- 
ciple of  law  which  denies  the  right  of  the- 
state  thereafter  to  effect  a  settlement  of  her 
claim  through  the  efforts  of  her  representa- 
tives In  Congress,  without  subjecting  herself 
to  liability  to  plalntiflB  in  error's  intestates* 
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for  comml88ioii8  on  tihe  amount  of  ber  claim, 
set  off  by  the  United  States  in  the  settlement 
finally  made  under  tbe  act  of  Congress,  the 
passage  of  which  was  procured  by  the  unaid* 
ed  efforts  of  the  state's  r^resentatives  In 
that  body. 

There  is  no  error  In  the  Judgm^it  of  the 
circuit  court  complained  of  and  therefore  it 
is  affirmed. 

Afflbnned. 

KBITH,  P.,  and  HARBISON,  J^  absent 


(112  Va.  300) 

CARPBNTEE  v.  CAMP  MFG.  00.  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

8.  1911.) 

1.  Loos  ANO  Looomo  (18*)— Saia  of  Stand- 
iNo  TiMBsa— Deeds--Rights  Acquibbd. 

A  deed  to  standing  timber  and  the  right  to 
cut  and  remove  the  same  within  a  fixed  period, 
and  within  such  additional  time  as  the  purchas- 
er may  desire  on  paying  interest  on  the  price  an- 
nually, gives  the  purchaser,  after  the  expiration 
of  the  nxed  period,  a  reasonable  time  in  which 
to  cut  and  remove  the  timber,  and  an  additional 
reasonable  time  in  which  to  remove  the  buildings, 
railroads,  and  tramways  erected  on  the  land  as 
permitted  by  the  deed. 

[Bd.  Note.— For  other  cases,  see  Logs  and  Log* 
ging.  Cent  Dig.  {  9;  Dec  Dig.  |  8.*] 

2.  lioos  AND  Logging  (§  8*)— Convetancb  of 
TiMBEB—RssBBVATiON— Construction. 

An  owner  conveyed  standing  timber,  with 
a  right  to  cut  and  remove  the  timber  within  a 
specified  time,  and  such  additional  time  as  the 
purchaser  might  desire  on  paying  interest  on 
the  price  annually.  Subsequently  he  conveyed 
the  land  to  a  third  person,  but  reserved  to  him- 
self all  the  timber  on  the  land  previously  con- 
veyed, and  all  rights  to  tiie  timber,  whether  of 
revenion  of  the  timber  or  payments  to  be  made 
by  the  purchaser  thereof.  ISeld^  that  the  rights 
reserved  must  be  exercised  within  a  reasonable 
time  after  the  expiration  of  the  period  fixed  for 
the  cutting  and  removal  of  the  timber  by  the 
purchaser  thereof. 

[Ed.   Note.— For  other  cases,   see  Logs  and 
Logging,  Cent  Dig.  9  9;  Dec.  Dig.  |  a*] 

3.  Deeds  (|  90*)— Constbuction. 

The  court,  in  construing  a  deed,  must  give 
eifect,  if  possible,  to  all  of  its  terms. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  237;  Dec  Dig.  i  90.*] 

4.  Deeds    (|    90*)  —  Constbuotion    Aoainbi 
Gbantob. 

The  language  of  a  deed  must  be  construed 
most  strongly  against  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  235 ;  Dec  Dig.  |  90.*] 

9.  Logs  and  Logging  d  3*)— Sate  of  Stand- 
ing TiMBEIfr— Deeds-^nstbuction. 

A  covenant  in  a  deed  to  standing  timber, 
which  gives  to  the  purchaser  the  right  to  build 
snd  operate  railroads  on  the  land  to  remove  the 
timber,  or  anything  ^se  which  he  may  wish  to 
carry  over  the  railroads,  elves  to  the  purchaser 
the  right,  not  only  to  build  railroads  to  remove 
the  timber  acquired  by  that  deed,  but  to  trans- 
port ansrthlng  else  which  he  may  wish  to  carry 
ever  the  railroads:  and  his  right  thereto  may 
continue  for  an  indefinite  period,  subject  to  such 
control  by  the  courts  as  will  prevent  the  rights 
from  being  exercised  Inequitably  to  the  owner. 

[JBA,  Note.— For  other  cases,  see  Logs  and  Log^ 
ging.  Cent  Dig.  {  9;   Dec  Dig.  i  8.*] 


Appeal  from  Ctrcult  Court,  Bronswick 
County. 

Suit  by  W.  B.  Carpenter  against  the  Camp 
Manufacturing  Company  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Reversed  in  part;  and  remanded. 

See,  also,  70  S.  E.  496. 

Marvin  Smlthey  and  B.  B.  Davis,  for  ap- 
pellant S.  R.  Tumhnll,  Jr.,  and  IX  P.  Bu- 
ford,  for  appellees. 

KEITH,  P.  The  Camp  Manufacturing 
Company  is  the  sucoessor  in  title  to  the 
Brunswick  Lumber  Company,  which  pur- 
chased from  John  W.  Harrison  and  wife  all 
of  the  timber,  pine  and  poplar,  10  inches  in 
diameter  across  the  stump  and  larger  at  the 
time  of  cutting,  upon  a  certain  tract  of 
land,  together  with  the  privilege  of  erecting 
buildings  and  operating  railroads,  tramways, 
and  bogy  roads  across  the  land,  as  set  out 
in  the  deeds. 

Each  of  the  two  deeds  conveying  the  tim* 
her  above  referred  to  contains  this  provision : 
"The  said  party  of  the  second  part,  its  as- 
signs or  successors,  shall  have  five  years 
from  the  date  of  this  deed  in  which  to  re- 
move the  timber  herein  conveyed  from  the 
said  land;  and,  if  they  shall  fail  to  remove 
said  timber  in  the  said  time,  they  may  have 
such  further  time  in  which  to  remove  the 
same  as  they  may  desire:  Provided,  how- 
ever, that  they  pay  Interest  to  the  said  par- 
ties of  the  first  part,  or  their  assigns,  at  the 
rate  of  6  per  cent  per  annum  on  the  amount 
of  the  purchase  price  above  mentioned,  from 
the  expiration  of  the  said  five  years  until 
they  r^nove  the  said  timber.'' 

These  deeds  were  duly  recorded  in  the 
clerk's  ofilce  of  Brunswick  county.  Bj  a 
subsequent  deed  John  W.  Harrison  conveyed 
this  land  to  George  C  Dromgoole,  in  which 
he  reserved  certain  rights,  as  follows: 
«« •  •  •  But  there  is  reserved  to  the  par- 
ties of  the  first  part  all  the  timber  on  said 
land  heretofore  conveyed  to  the  Brunswick 
Lumber  Company,  and  all  rights  under  the 
contracts  of  sale  to  said  lumber  company, 
whether  of  reversion  of  said  timber  or  pay- 
ments to  be  made  by  said  company  for  any 
cause,  and  all  other  rights  whatever." 

The  rights  of  the  Brunswick  Lumber  Com« 
pany  under  its  deeds  have  passed  to  and  are 
now  vested  in  the  Camp  Manufacturing  Com- 
pany, and  those  of  the  grantor,  John  W.  Har- 
rison, have  passed  to  and  are  now  vested  in 
the  appellant  W.  R.  Carpenter,  subject  to 
the  above  reservation.  John  W.  Harrison  is 
since  deceased,  and  Daisy  R.  Harrison  is 
his  devisee  and  personal  representative. 

Carpenter,  the  appellant  filed  his  bill, 
making  the  Camp  Manufacturing  Company, 
the  Safe  Deposit  &  Trust  Company  of  Balti- 
more, trustee  In  a  deed  of  trust  executed  hy 
the  Camp  Manufacturing  Company,  and  Dai- 
sy R.  Harrison,  in  her  own  right  and  as  pa> 
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sonal  representative  of  John  W.  Harrison, 
deceased,  parties  defendant  His  contention 
is  that  all  the  rightl9  of  the  Camp  Manufac- 
turing €k)mpany  and  of  Daisy  R.  Harrison 
under  the  deeds  h^ein  referred  to  tutve 
ceased,  and  he  prajs  the  court  so  to  declare, 
as,  being  claimed  under  deeds  of  record,  they 
constitute  a  doud  upon  appellant's  title,  and 
he  prays,  also,  for  an  injunction  against  the 
Oamp  Manufacturing  Company,  its  agents, 
attorneys,  and  employ^,  to  prohibit  it  from 
constructing  or  attempting  to  construct  any 
spur  tracks  or  branch  lines  of  railway  lead- 
ing from  or  connecting  with  the  line  of  lum- 
ber railway  first  constructed  by  said  com- 
pany across  the  Harrison  plantation,  and  to 
enjoin  and  restrain  the  said  company,  its 
agents,  etc.,  from  hauling,  transporting,  or 
carrying  lumber  or  any  substance  whatso- 
ever over  the  said  Harrison  farm,  except  on 
and  by  means  of  the  lumber  railway  first 
constructed  and  located  by  the  said  company 
across  the  said  farm,  except  for  the  purpose 
of  cutting  and  removing  the  timber  now 
standing  on  the  John  W.  Harrison  planta- 
tion. 

The  case  was  regularly  brought  on  to  be 
heard  upon  the  bill  and  exhibits,  the  demur- 
rer and  answer  of  the  defendant  the  Camp 
Manufacturing  Company,  and  exhibits  filed 
therewith,  and  upon  the  depositions  of  wit- 
nesses, in  consideration  of  which  the  court 
decreed  that  the  deeds  from  Harrison  and 
wife  to  the  Brunswick  Lumber  Company 
vested  in  the  Brunswick  Lumber  Company 
a  present  absolute  title  to  all  of  the  timber 
mentioned  and  described  in  said  deeds  that 
was  on  the  tract  of  land  in  the  bill  and 
proceedings  mentioned,  at  the  date  of  said 
deeds,  which  was  then  10  inches  in  diameter 
across  the  tree  stump  and  larger,  or  which 
would  grow  to  said  size  at  the  time  the  said 
timber  shall  be  reached  in  the  process  of  cut- 
ting, which  title  is  defeasible  as  to  such  of 
said  timber  as  shall  not  be  removed  from  the 
said  land  within  the  time  limited  by  said 
deeds,  to  wit,  five  years  from  the  said  18th 
day  of  May,  1899,  and  five  years  from  the 
said  27th  day  of  May,  1899,  respectively,  and 
within  such  further  time  after  the  expiration 
of  said  period  of  five  years  as  said  Bruns- 
wick Lumber  Company,  its  assigns  or  suc- 
cessors, and  the  said  John  W.  Harrison  and 
wife,  the  parties  to  the  contracts  embodied 
in  said  deeds,  may  agree  upon,  or,  in  the 
event  of  their  failure  or  inability  to  agree, 
within  such  further  time  as  the  said  Bruns- 
wick Lumber  Company,  its  assigns  or  succes- 
sors, upon  the  payment  or  tender  of  the 
interest  provided  for  in  said  deeds,  shall  be 
entitled  to  demand  upon  a  fair  construction 
of  the  said  deeds. 

'That  the  said  defendant  Oamp  Manufac- 
turing Company,  as  the  assignee  of  the  said 
Brunswick  Lumber  Company,  is,  by  virtue 
of  th^  4eed  executed  to  the  said  Camp  Manu- 
facturing Company  by  the  said  Brunswick 
Lumber  Company  on  the  1st  day  of  Novem- 


ber, 1902,  in  the  bUl  and  proceedings  men- 
tioned, entitled  to  and  is  vested  with  an  of 
the  rights  and  titles  in  and  to  the  said  tim- 
ber, and  is  entitled  to  exercise  all  of  the 
rights  and  privileges  so  granted  to  and  vest- 
ed in  the  said  Brunswick  Lumber  Company 
by  the  deeds  aforesaid,  as  set  forth  in  the' 
first  paragraph  of  this  decree. 

"That  by  virtue  of  the  deeds  so  executed 
by  the  said  John  W.  Harrison  and  wife  to 
the  said  Brunswick  Lumber  Company,  and 
the  deed  so  executed  by  the  said  Brunswldc 
Lumber  Company  to  the  said  Camp  Manu- 
facturing Company,  the  said  Camp  Manu- 
facturing Company  is  entitled  to  and  has  the 
right  to  erect  such  buildings  on  said  land  as  , 
it  may  see  fit,  and  to  build,  use,  and  operate 
railroads,  tramways,  or  bogy  roads  across 
the  said  land  for  the  purpose  of  removing 
said  timber,  or  anything  else  which  it  may 
now  or  hereafter  wish  to  carry  over  said 
railroads  and  tramways  in  the  conduct  of 
Ita  business,  and  the  right  to  use  such  ma- 
terial from  said  lands  along  said  railroads 
and  tramways  as  may  be  necessary  or  con* 
venlent  to  build  and  maintain  the  same, 
which  said  rights,  mentioned  in  this  the 
third  clause  of  this  decree,  may  be  exercised 
by  the  said  Camp  Manufacturing  Company 
during  such  time  as  it  shall  be  entitled  to 
remove  the  said  timber  under  the  first  and 
second  clauses  of  this  decree,  and  to  remove 
said  buildings,  railroads,  and  tramways  from 
said  land  within  one  year  after  ceasing  to 
operate,  use,  or  occupy  the  same.** 

[1]  With  respect  to  the  timber  conveyed  In 
the  deeds  to  the  Brunswick  Lumber  Compa- 
ny, and  the  right  to  cut  and  remove  it,  and  to- 
extend  the  time  for  its  removal,  if  not  re- 
moved within  the  stipulated  period,  and  all 
rights  incident  to  the  cutting  and  removing  of 
the  timber  upon  the  892-acre  tract  of  land, 
such  as  the  right  to  erect  buildings  and  the 
right  to  build,  use,  and  operate  railroads, 
tramways,  and  bogy  roads,  as  the  covenants 
and  reservations  with  respect  to  these  mat- 
ters in  this  case,  are  id^itical  with  those 
passed  upon  in  the  cases  of  Wright  v.  Camp 
Manufacturing  Company  and  Young  v.  Camp 
Manufacturing  Company,  reported  in  110  Va. 
at  page  678,  66  S.  E.  at  page  843,  we  shall 
content  ourselves  with  the  reasoning  and 
conclusions  contained  in  the  opinions  then 
rendered.  It  was  there  stated  that  the 
question  of  what  is  a  reasonable  time  is  one 
of  fact,  depending  upon  the  circumstances  of 
each  case;  and  in  this  case  we  are  of  opin- 
ion that  one  year  from  the  time  the  decree  is- 
certified  to  the  circuit  court  of  Brunswick 
will  be  a  reasonable  time  within  which  the- 
Camp  Manufacturing  Company  shall  exerdse 
its  rights  of  removing  the  timber,  and  the 
incidental  right  of  cutting  timber  for  the  con- 
struction of  roads,  erection  of  houses,  etc., 
and  that  it  should  have  leave,  within  two- 
years,  to  remove  said  buildings,  railroads, 
and  tramways  from  said  land. 

[2]  We  think  the  same  principles  apply  to- 
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the  rights  reseired  to  John  W.  Harrison  and 
wife  under  their  deed  to  Dromgoole,  and 
should  be  exercised  and  enjoyed  by  the  sne- 
cessor  in  title  of  John  W.  Harrison,  his  derl- 
see,  and  personal  representattve,  within  the 
same  period  prescribed  to  the  Camp  Mann- 
fkctarlng  Ck>mpany. 

[3-1]  What  we  hare  mid  Is  not  Intended  to 
apply  to  the  right  of  the  Gamp  Mannfactnr- 
Ing  Ck)mpany  to  the  nse  and  enjoyment  of  the 
railroad  across  the  892^acre  tract  In  con- 
struing the  covenant  between  John  W.  Harri- 
son and  the  Brunswick  Lumber  Company,  ef- 
fect must  be  given.  If  i)0S8ible,  to  all  of  Its 
terms  and  to  Its  every  word.  The  covenant 
provides  that  the  Brunswick  Lumber  Compa- 
ny, Its  assigns  and  successors,  shall  have  the 
right  to  erect  such  buildings  on  the  land  as 
they  see  fit,  ''and  to  build,  use,  and  operate 
railroads,  tramways,  or  bogy  roads  across  the 
lands  of  the  said  parties  of  the  first  part, 
for  the  purpose  of  removing  said  timber  or 
anything  else  which  they  now  or  may  here- 
after wish  to  carry  ^yer  said  railroads,**  etc. 
The  manifest  Intent  of  the  grantor  (and  the 
language  is  to  be  construed  most  strongly 
against  him)  was  to  clothe  the  Brunswick 
Lumber  Company  with  the  right,  not  only  to 
build  railroads,  tramways,  and  bogy  roads  for 
the  purpose  of  removing  the  timber  acquired 
by  that  deed,  but  for  the  transportation  of 
*^anythlng  else  which  they  now  or  may  here- 
after wish  to  carry  over  said  railroads'* 
across  the  lands  of  the  grantor.  Now,  with 
respect  to  every  right  contained  In  that  cove- 
nant we  have  dealt  In  the  foregoing  part  of 
this  opinion,  and  have  held  that  they  must 
oease  within  one  year  from  the  time  the  de» 
cree  is  certified,  with  an  additional  year  for 
the  exercise  of  the  right  of  removal  of  such 
buildings,  railroads,  and  tramways  as  the 
Oamp  Manufacturing  Company  may  desire  to 
remove;  but  with  respect  to  the  right  of 
transit  over  the  road  built  across  the  lands 
in  question  we  are  of  opinion  that  the  lim- 
itation Imposed  upon  the  exercise  of  other 
rights  would  not  be  Just,  under  the  circum- 
stances of  this  case,  to  the  Camp  Manufac- 
turing Company,  and  with  respect  to  it  we 
are  of  opinion  that  It  should  be  continued 
for  an  Indefinite  period,  but  that  the  court 
should  reserve  such  control  as  will  prevent 
the  right  from  being  exercised  oppressively  or 
inequitably,  and,  to  that  end,  that  leave 
should  be  reserved  at  the  foot  of  the  decree 
for  either  party  to  apply  for  and  obtain 
such  relief  as  may  In  the  future  appear  to 
be  proper,  so  that  the  court  may  be  able  to 
see  that  the  Camp  Manufacturing  Company 
shall  not  arbitrarily  and  oppressively  exercise 
its  rights,  and  that  Carpenter  shall  not  Inter- 
fere with  the  Just  exercise  of  those  rights, 
and,  when  the  proper  time  arrives,  that  the 
court  may  make  such  final  adjudication  upon 
the  subject  as  to  equity  may  seem  meet 

The  decree  will  therefore  be  reversed,  and 


the  cause  remanded  to  the  circuit  court  for 
further  proceedings  to  be  had  therein  not  in- 
consistent with  the  foregoing  opinion. 
Reversed  in  part 


(112  Va.  3»8> 
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(Supreme  Court  of  Appeals  of  Virginia. 
June  8,  1911.) 

L  Railboads  (I  820*>— PBXOAtmoirs  as  to 
PxBSONS  AT  Crossing. 

It  is  not  the  duty  of  an  en^neer  to  stop 
when  he  sees  a  person  approaching  the  track 
at  a  crossing  as  he  has  the  right  to  assume,  in 
the  absence  of  anything  showing  the  contrary, 
that  such  a  person  will  take  reasonable  precau- 
tion for  his  own  safety,  and  not  rush  \p,  front  of 
a  rapidly  moving  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1014-1016 ;  Dec.  Dig.  S  820.*] 

2.  RaILBOADS  (9  888*)--PEB80If8  AT  Cbossino 

—Last  Clbab  Chance. 

Where  there  is  nothing  to  show  that  an 
engineer  knew,  or  coald  have  known,  in  time  to 
have  stopped  his  train,  that  one  on  the  track 
at  a  crossing  would  be  unable  to  cross  before 
the  train  struck  him,  the  doctrine  of  the  last 
clear  chance  has  no  application. 

[Ed.  Note.— Por  other  cases,  see  Railroads, 
Cent  Dig.  ft  1006-1009;   Dec.  Dig.  t  3d&*] 

8.  Railboads  (t  851*)— Pebsonb  at  Cbossino 
-— Instbuctionb— Suffioibnct. 

In  an  action  by  the  executor  of  one  killed 
by  a  railroad  train  at  a  crossing,  the  instructions 
held  to  be  sufiSdent,  and  to  have  fully  and  fairly 
submitted  the  case  upon  the  evidence  to  the 
jury. 

[Ed.  Note.-^Por  other  cases,  see  Railroads* 
Cent  Dig.  S|  U83-121o ;  Dec  Dig.  §  351.*] 

Error  to  Circuit  Court,  Campbell  County. 

Action  by  Charles  S.  Morton's  executor 
against  the  Southern  Rallwi^y  Company. 
There  was  a  judgment  for  defendant^  and 
plaintiff  brings  error.    Affirmed. 

The  following  instructions  were  given  by 
the  court: 

"(1)  The  court  instructs  the  Jury  that  the 
track  of  a  railway  company  is  of  Itself  a 
proclamation  of  danger  to  a  traveler,  and 
that  he  must  not  only  use  his  eyes  and  ears, 
looking  and  listening  In  both  directions,  but 
he  must,  when  about  to  cross  a  track,  look 
and  listen,  so  as  to  make  these  acta  reason- 
ably effective.  If  such  looking  and  listening 
does  or  would  warn  him  of  the  near  ap- 
proach of  a  train,  then  it  Is  his  duty  to  keep 
off  the  track  until  the  train  has  passed,  and 
to  go  on  the  track  under  such  circumstances 
is  negligence,  and  he  cannot  recover. 

"(2)  The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  en- 
gineer was  guilty  of  negligence  in  falling  to 
see  Dr.  Morton,  or  warn  him  of  the  approach 
of  the  train,  or  In  failing  to  endeavor  to  stop 
or  reduce  the  speed  of  the  train  after  the  en- 
gineer could  by  the  exercise  of  due  care  have 
seen  Dr.  Morton's  danger,  and  If  they  fur- 
ther believe  from  the  evidence  that  Dr. 
Morton  by  the  exercise  of  uue  care  on  his 
part  would  or  should  have  discovered  the 


*Vor  other  c^Mas.see  same  topte  and  aeotion  NUMBBR  In  Dee.  Dig.  Jb  Am.  Dig.  Key  Ne.  Series  *  fiep'r  Indeye^ 
71S.E.-d6 


562 


71  SOUTHBASTBBN  RBSFORTBB 


(Va. 


negligent  omission  of  the  engineer  In  time  to 
have  saved  hims^,  the  jnry  must  find  for 
the  defendant. 

"(3)  The  conrt  instructs  the  Jory  that  Dr. 
Morton,  the  plaintilT's  testator,  In  going  up- 
on the  tracks  in  front  of  the  approaching 
train,  was  guilty  of  negligence,  and  in  the 
absence  of  evidence  that  he  could  not  have 
gotten  off  the  track  sooner,  his  negligence 
continued  as  long  as  he  remained  on  the 
track,  and  until  the  train  collided  with  him. 
Therefore,  notwithstanding  the  engineer,  al- 
so, may  have  been  guilty  of  negligence  in  not 
seeing  Dr.  Morton,  or  in  not  sounding  the 
whistle,  or  In  not  endeavoring  to  stop  or  re- 
duce the  speed  of  the  train,  the  jury  must 
nevertheless  find  for  the  defendant 

"(4)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  de- 
cedent, Charles  S.  Morton,  could  have  step- 
ped from  the  track  and  avoided  collision 
with  the  train  after  the  train  had  reached  a 
point  at  which  no  effort  on  the  part  of  the 
engineer  could  have  prevented  the  collision, 
then  the  Jury  must  find  for  the  defendant, 
even  though  they  believe  from  the  evidence 
that  the  engineer  might,  by  the  previous  ex- 
ercise of  due  care,  have  discovered,  in  time 
to  have  prevented  the  collision,  the  said  Mor- 
ton's intention  to  cross  the  track  in  front  of 
the  train. 

"(5)  The  court  Instructs  the  jury  that  if 
the  engineer  failed  to  see  and  warn  Dr.  Mor- 
ton, and  failed  to  endeavor  to  stop  or  reduce 
the  speed  of  the  train  when  by  the  exercise 
of  due  care  he  could  or  should  have  done  so, 
and  that  Dr.  Morton  failed  to  see  the  ap- 
proaching train  when  by  the  exercise  of  due 
care  he  could  have  done  so,  and  prevented 
the  collision,  then  the  Jury  must  find  for  the 
defendant 

'*(6)  The  court  instructs  the  Jury  that  If 
Dr.  Morton's  death  was  due  to  the  concur- 
ring negligence  of  himself  and  the  defend- 
ant's servants  in  charge  of  the  train,  that 
is,  to  the  negligence  of  both  parties.  Dr. 
Morton  and  the  company,  operating  and  in 
effect  at  the  same  time,  they  must  find  for 
the  defendant 

"(7)  The  court  instructs  the  Jury  that  the 
duty  of  Dr.  Morton  to  look  out  for  his  own 
safety  was  as  great  as  the  duty  of  the  de- 
fendant to  look  out  for  him,  and  the  court 
instructs  the  Jury  that  the  negligence  of  the 
defendant,  if  it  was  negligent,  did  not  ex- 
cuse Dr.  Morton  from  the  reciprocal  duties 
he  owed  to  care  for  his  own  safety,  and 
that  no  negligence  of  the  defendant  would 
entitle  the  plaintiff  to  recover,  unless  it  was 
the  sole,  proximate  cause  of  the  death  of 
Dr.  Morton." 

The  following  instructions  were  requested 
by  plaintiff,  and  refused: 

"(A)  The  court  instructs  the  Jury  that,  al- 
though they  may  believe  from  the  evidence 
that  the  def^dant's  engineer  sounded  the 
crossing  signal  at  the  proper  point  as  he  ap- 
proached the  crossing  in  question,  thia  would 


not  relieve  the  defendant  of  the  duty  of  ex- 
ercising ordinary  care  in  keeping  a  reason- 
able lookout  as  its  engine  approached  said 
crossing  (should  the  Jury  believe  from  the 
evidence  that  it  was  a  public  highway  cross- 
ing) in  order  to  avoid  injuring  persons  trav- 
eling thereon,  and  such  failure  on  its  part  to 
exercise  such  care  in  keeping  such  lookout 
would  be  negligence. 

*'(B)  The  court  instructs  the  Jury  that  the 
law  imposes  upon  a  railway  company  and  its 
agents  in  charge  of  its  locomotive  engines 
the  duty  of  exercising  ordinary  care  in  keep- 
ing  a  reasonable  lookout  when  such  engine 
is  approaching  a  public  highway  crossing,  in 
ofder  to  avoid  injury  to  persons  passing 
across  its  tracks  at  such  crossing,  and  a  fail- 
ure to  exercise  such  care  constitutes  negli- 
gence. 

**(0)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the 
plaintiff's  testator  went  dangerously  near  to 
or  upon  the  defendant's  north-bound  track  un- 
der the  conditions  disclosed  by  the  evidence 
in  the  case,  thereby  placing  himself  in  a  po- 
sition of  peril  from  defendant's  engine  and 
train  approaching  along  said  track  from  the 
south,  he  was  guilty  of  negligence  in  so  do- 
ing, and  the  plaintiff  cannot  recover  in  this 
action,  unless  the  Jury  further  believe  from 
the  evidence  that  the  point  at  which  the 
plaintiff's  testator  was  crossing  said  track 
was  a  public  highway  crossing,  and  that,  aft- 
er he  has  so  placed  himself  In  a  position  of 
peril,  the  defendant's  engineer  in  charge  of 
said  approaching  engine  could  and  would* 
by  the  exercise  of  ordinary  care  in  keeping  a 
reasonable  lookout  as  the  engine  approached 
said  crossing,  have  discovered  plaintifTs  tes- 
tator's peril  in  time  to  have  avoided  striking 
him,  and  that  the  said  engineer  failed  to  ex- 
ercise such  care,  and  by  reason  of  such  fail- 
ure ran  upon  and  killed  him,  in  which  event 
the  defendant  would,  notwithstanding  the 
said  negligence  of  plaintiff's  testator,  be  li- 
able for  his  death." 

Lee  &  Kemp,  for  plaintiff  in  error.  Cole- 
man, Easl^  &  Coleman,  for  defendant  in  er- 
ror. 

CARDWELIi,  J.  Charles  S.  Morton's  ex- 
ecutor brought  this  action  against  the  Souths 
em  Railway  Company  to  recover  damages  for 
the  death  of  his  testator,  caused,  it  is  alleged, 
by  the  negligence  of  the  defendant  company, 
and  at  the  trial  of  the  cause  there  was  a  ver- 
dict and  Judgment  for  the  defendant  compa- 
ny, to  which  Judgment  the  plaintiff  obtained 
this  writ  of  error. 

The  deceased  was  killed  on  the  28th  day  of 
July,  1909,  by  a  freight  train  at  the  crossing 
of  defendant  In  error's  track  over  a  public 
highway  at  Lawyer's  Station,  in  Campbell 
county,  Va.,  in  broad  daylight,  about  6  o'clock 
in  the  afternoon.  WhUe  deceased  was  77 
years  of  age,  according  to  the  testimony  of 
his  son,  the  plaintiff  in  error,  he  had  led  "an 
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extremely  active  life,"  and  his  general  health 
and  mind  were  very  good — ^"In  rather  splen- 
did condition" — at  the  time  ot  the  accident, 
though  "his  limbs  were  very  feeble  and  he 
moved  very  slowly  In  his  wall^ing." 

The  defendant  in  error,  at  the  point  of  this 
accident,  maintained  a  double  track,  which 
crosses  the  public  highway  practically  at 
right  angles;  the  station  at  Lawyer's  being 
on  the  right-hand  side  going  north.  From 
this  highway  crossing  south  the  railway 
track  is  perfectly  straight  for  at  least  a  mile, 
so  that  a  person  at  the  crossing  could  see  an 
approaching  train,  and  could  in  turn  be  seen 
by  the  engineer  in  charge  of  the  engine  while 
the  engine  was  traveling  that  distance.  The 
rumbling  of  the  train  could  be  and  was  heard 
before  it  *'came  over  the  hill,"  more  than  a 
mile,  and  it  was  not  a  train  sdieduled  to  stop 
at  that  station.  Deceased  had  bought  a  farm 
some  miles  from  Lawyer's,  and  on  the  day 
of  his  death  rode  over  to  the  farm  with  a  man 
named  Withers.  He  walked  from  the  depot 
to  Withers'  houses  a  distance  of  three-fourths 
of  a  mile,  land  Withers  drove  him  in  a  bug- 
gy to  the  farm  and  back  to  the  station. 
Withers,  testifying  in  this  case,  states  that 
he.  saw  nothing  the  matter  with  deceased ; 
that  his  hearing  was  "as  good  as  anybody's"; 
that  his  eyesight  was  as  good  "as  anybody's" 
— ^"unusually  good";  and  that  ''he  was  all 
right  mentally."  When  deceased  returned  to 
the  depot,  he  visited  a  store  on  the  side  of  the 
tracks  opposite  the  station  to  secure  an  en- 
velope and  paper  upon  which  to  write  a  let- 
ter, and  with  the  envelope  and  paper  in  his 
hand  came  on  along  the  public  highway  to- 
wards the  railway  tracks  in  the  direction  ot 
the  station.  When  he  reached  the  right  of 
way  of  defendant  in  error,  according  to  the 
statement  of  Marshal  Payne,  colored,  the 
only  eyewitness  as  to  what  took  place,  his 
figure  Tfas  bent,  his  head  bowed,  and  his 
eyes  fixed  upoix  the  ground,  coming  slowly 
and  feebly  up  to  and  across  defendant  in  er- 
ror's south-bound  track,  and  into  the  space 
between  the  south-bound  and  the  north-bound 
track.  Payne  was  on  the  "towpath"  about 
110  yards  north  of  the  crossing,  and  was  go- 
ing south  towards  the  crossing;  the  "tow- 
path"  being  on  the  right-hand  side  (going 
south)  of  all  the  tracks,  thus  putting  the  wit- 
ness out  of  line  with  the  north-bound  track 
upon  which  the  train  was  running.  The  wit- 
ness Payne  undertakes  to  fix  the  point  at 
which  he  was  and  where  the  tram  was  when 
he  first  saw  deceased  approaching  the  cross- 
ing by  certain  objects  on  the  side  of  the  rail- 
road track,  or  freight  cars  standing  on  one  of 
the  tracks  south  of  the  crossing;  but,  as 
clearly  appears  from  his  statement,  he  did 
not  consider  deceased  in  any  danger  until  .the 
latter  had  actually  stepped  upon  the  north- 
bound track  on  which  the  train  that  struck 
him  was  running.  To  a  question  as  to  when 
he  commenced  holloing  at  deceased,  the  wit- 
ness answered:  *'He  had  started  across  the 
north-bound  track,  just  made  one  step,  when 


I  holloed  to  him  to  come  back  before  the 
train  come.  I  holloed  to  him  for  him  not  to 
go  over  thwe^  because  I  saw  danger  coming." 
The  witness  further  says:  "After  he  (de- 
ceased) aimed  to  go,  to  make  it  across  the 
north-bound  track,  it  (the  train)  was  right 
there  at  the  side  of  them  box  cars."  And  ac- 
cording to  measurements  furnished  by  plain- 
tift  in  error,  the  distance  the  train  was  then 
ftom  the  crossing  was  105  yards  (315  feet) 
and  traveling  at  the  rate  of  from  30  to  85 
miles  an  hour,  and  the  rumbling  of  which  was 
distinctly  heard  by  plaintiff  in  error's  witness 
Wheeler  (66  years  old)  a  mile  off,  "before  it 
come  over  the  hill,"  so  that,  without  enter- 
ing upon  a  calculation  in  figures  of  the  time 
and  the  distance  made  by  the  train  therein, 
the  conclusion  is  irresistible  that,  had  the 
engineer  seen  the  deceased  the  instant  he 
stepped  on  the  north-bound  track,  he  must 
have  thought,  and  he  had  the  right  to  think, 
that  there  was  ample  time  for  deceased  to 
clear  the  track  before  the  engine  reached  the 
crossing,  and  that,  had  he  seen  deceased  ap- 
proaching the  track  in  front  of  the  rapidly 
approaching  train,  he  (the  engineer)  expected, 
as  he  had  the  right  to  expect,  that  deceased 
would  keep  off  the  track  until  the  train  pass- 
ed. The  engineer,  an  experienced  employ^, 
testifies  that  he  neither  saw  the  deceased  nor 
knew  that  he  had  been  struck  and  killed  till 
the  train  reached  the  next  station.  He  was 
sitthig  on  the  right-hand  side  of  the  engine, 
the  opposite  side  from  that  which  the  deceas- 
ed was  approaching  the  track;  and  the  wit- 
ness Harvey,  for  plaintiff  in  error,  says  that, 
standing  about  midway  between  the  north- 
bound and  south-bound  tracks  at  the  crossing 
(the  distance  between  them  being  8  feet),  he 
could  see  an  engineer  on  his  seat  in  an  engine 
coming  north  from  Danville  until  the  engine 
got  about  five  rails  from  the  crossing,  which 
would  be  170  feet,  but  after  getting  within 
the  170  feet  the  engineer  would  be  obscured 
from  the  witness'  view,  and  the  witness  from 
the  engineer's  view,  by  the  boiler  and  the 
smokestack  of  the  engine. 

There  are  but  two  bills  of  exceptions  made 
a  part  of  the  record — ^the  one  to  the  giving 
and  refusing  of  instructions,  and  the  other 
to  the  ruling  of  the  court  upon  the  motion 
of  plaintiff  in  error  to  set  aside  the  verdict 
of  the  jury  and  grant  a  new  trial ;  and  these 
exceptions  are  relied  on  here  for  a  reversal 
of  the  judgment  of  the  trial  court 

The  contention  of  plaintiff  in  error  is  (1) 
that  It  was  the  duty  of  defendant  in  er- 
ror's engineer  in  charge  of  its  engine  to  ex- 
ercise ordinary  care  in  keeping  a  reasonable 
lookout  as  the  engine  approached  the  public 
highway  crossing,  in  order  to  avoid  injury 
to  persons  crossing  its  tracks  at  such  cross- 
ing, and  that  a  failure  to  exercise  such  care 
would  constitute  negligence;  (2)  that,  al- 
though it  should  appear  from  the  evidence 
that  the  engineer  had  sounded  the  crossing 
signal  at  the  proper  point  upon  approaching 
the  crossing,  that  fact  would  not  relieve  him 
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from  the  doty  of  keeping  a  reasoiuible  look* 
out  as  the  engine  approached  the  highway 
crossing;  (3)  that,  under  the  facts  of  this 
particular  case,  the  doctrine  of  last  oUw 
chance  might  properly  have  been  applied  foy 
the  Jury,  and  that  question  should  have  been 
submitted  to  them  under  proper  instructions. 

On  the  other  hand,  defendant  in  error  con- 
tends that  the  facts  of  the  case  bring  It  sole- 
ly within  the  doctrine  of  ixmcwrrkio  negU' 
ifenoe,  and  there  could  be  no  recovery. 

[1]  The  role  as  to  the  degree  of  care  im- 
posed upon  a  railroad  company  in  keeping 
a  lookout  to  avoid  inflicting  injury  at  a 
crossing  is  stated  in  83  Qyc.  p.  923,  to  be 
''such  as  a  prudent  person  would  exercise 
under  the  circumstances  at  the  particular 
time  and  crossing  in  endeavoring  to  perform 
his  duty";  and  the  rule  so  stated  has  been 
repeatedly  sanctioned  by  this  court,  one  of 
its  latest  expressions  being  in  Southern  Bail- 
way  Company  v.  Hansbrough,  107  Va.  733i 
CO  S.  E.  58,  cited  in  Cyc,  supra.  This  court 
has  also  repeatedly  sanctioned  the  rule,  ap- 
proved by  practically  all  courts,  that  train- 
men have  a  right  to  assume  that  a  traveler 
will,  in  the  discharge  of  his  duty,  take  rea- 
sonable precautions  for  his  own  safety,  that 
he  will  look  and  listen  before  undertaking  to' 
cross  a  railroad  track,  and  that  it  is  only 
after  it  comes  to  the  knowledge  of  the  train- 
men (or  by  the  exercise  of  ordinary  diligence 
upon  their  part  should  come  to  their  knowl- 
edge) that  the  traveler,  disregarding  his  duty 
has  placed  himself  in  peril  of  which  he  was 
unconscious,  that  any  duty  devolves  upon 
the  trainmen  to  undertake  to  stop  the  train ; 
end  this  rule  has  been  applied  even  in  a 
case  of  a  child  eight  years  of  age,  as  well  as 
in  the  case  of  an  adult  Southern  By.  Ck>. 
V.  Daves,  108  Va.  378,  61  S.  B.  748.  See, 
also,  Johnson  v.  C.  &  O.  By.  Co.,  91  Va.  171, 
21  S.  EL  238;  O.  &  O.  By.  Go.  v.  Elall,  109 
Va.  296,  63  S.  B.  1007. 

Assuming  for  argument's  sake  that  the  en- 
gineer in  this  case  saw,  or  ought  to  have  seen, 
plaintiff  iQ  error's  decedent  before  or  even 
after  he  had  stepped  over  the  west  rail  of 
the  track,  the  rules  to  which  we  have  Just 
adverted  apply,  since  there  was  no  evidence 
tending  to  show  that  there  was  something  in 
the  appearance  of  the  deceased  to  suggest 
to  the  engineer  that  he  did  not  Intend  to  re- 
nfain  in  a  place  of  safety  until  the  train 
-passed,  or  would  be  unable  to  clear  the  tiack 
after  he  had  stepped  over  its  west  rail,  be- 
fore the  engine  reached  the  crossing,  and  to 
•do  this  the  decedent  would  have  had  to 
travel  but  a  distance  of  less  than  4%  feet 
According  to  plaintiff  in  error's  own  evidence 
this  freight  train,  traveling  30  or  35  miles 
an  hour,  was  105  yards  south  of  the  cross- 
ing when  the  decedent  stepped  across  the 
first  rail  of  the  track  upon  which  the  train 
was  approaching.  The  distance  the  train 
would  have  made  and  the  distance  the  de- 


ceased should  have  traveled  In  the  time  11 
would  have  taken  the  engine  to  reach  the 
crossing  warranted  the  engineer  in  assum- 
ing that  there  was  ample  time  for  deceas- 
ed to  dear  the  track  before  being  struck  .by 
the  engine,  there  being  nothing  in  his  ap- 
pearance to  Indicate  that  he  was  physically 
unable  to  do  so  or  was  unaware  of  his  periL 

[2]  Plaintiff  in  error's  instructions  A,  B 
and  O  were  properly  refused.  The  latter 
told  the  Jury  that  if  they  believed  from  the 
evidence  that,  after  decedent  had  placed 
himself  In  a  position  of  peril,  the  engineer 
could  and  would,  by  the  exercise  of  ordinary 
care  in  keeping  a  reasonable  lookout  as  the 
engine  approached  the  crossing,  have  dis- 
covered the  decedent  in  peril  In  time  to 
have  avoided  striking  him,  defendant  in  er- 
ror would  be  liable,  notwithstanding  deced- 
ent's negligence.  In  other  words*  the  in- 
struction sought  to  have  applied  to  this 
case  the  doctrine  of  the  last  clear  chance^ 
when  there  was  no  evidence  upon  which  it 
could  be  based,  and  therefore  the  doctrine 
invoked  had  no  application  whatever  to  the 
case.  N.  ft  W.  By.  Go.  v.  Davis,  106  Va. 
514,  62  e.  B.  837;  C.  &  O.  By.  Go.  v.  Hall, 
supra;  Southern  By.  Go.  v.  Baileyt  110  Va. 
833,  67  S.  B.  365,  27  L.  B.  A.  (N.  S.)  379. 

It  may  be  that  if  the  engineer  knew,  or 
could  have  known  by  the  exercise  of  reason- 
able care,  that  the  decedent  could  not  dear 
the  track  before  the  engine  struck  him,  the 
engineer  might  have  sufflcioitly  reduced  the 
speed  of  the  train,  so  as  to  have  avoided 
the  collision ;  but  there  is  no  evidence  what- 
ever to  support  such  a  theory. 

[3]  The  seven  Instructions  given  by  the 
court  fully  and  fairly  submitted  the  case 
upon  the  evidence  to  the  Jury,  and  the  ob- 
jections made  thereto  are  without  merit 

The  evidence  has  been  suffldently  advert- 
ed to,  in  the  statement  of  the  case  and  in 
considering  the  instructions  refused  at  the 
trial,  to  clearly  show  that  this  coOrt  would 
not  be  warranted  in  disturbing  the  verdict 
of  the  Jury,  approved  by  the  drcult  conrt» 
and  therefore  said  Judgment  is  alBrmed. 

Affirmed. 

(112  Va.  884) 

MANSON  &  SHELL  v.  BAWLINGS*  BX'Z 

et  aL 

(Supreme  Gourt  of  Appeals  of  Virginia. 
June  8,  1911.) 

1.  Judgment  (§   64*)— Bt  Goiin8sxozr--EIzr« 
TBY  BT  Clerk — Statute. 

Code  1904,  §  8283,  providing  that  in  any 
suit  a  defendant  may  In  vacation,  whether  the 
suit  be  on  docket  or  not,  confess  judgment  in 
the  clerk's  office,  and  that  the  same  shall  be 
entered  of  record  by  the  clerk  In  the  order  or 
minute  book,  and  be  as  valid  as  if  entered  io 
court  on  the  day  of  such  confesBlon,  and  that 
the  clerk  shall  enter  upon  the  margin  of  such 
book,  opposite  where  the  decree  is  entered,  the 
date  when  it  was  confessed,  is  merely  declara- 
tory of  tha  common  law,  ana  a  substantial  com<- 
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pliance  ifl  mificlcnt;  and  hence  a  judgment  bj 
confeesioD  ie  valid,  thongh  the  only  memoran* 
dnm  be  a  note  in  the  fee  book  of  the  clerk  of 
the  circuit  court  referring  to  the  confession, 
a  certificate  by  him  to  the  clerk  of  the  county 
court,  and  a  memorandum  by  the  clerk  of  the 
circuit  court  showing  that  execution  was  de- 
livered to  the  sheriff,  for  a  Judgment  is  not  in- 
valid because  there  was  no  suit  actually  pend- 
ing, or  for  the  lack  of  a  declaration,  or  for  fail- 
ure of  the  clerk  to  make  an  entry  in  the  order 
book. 

[Hid.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  64.*] 

Z  I/iMiTATioif  ov  AcnoNB  (|  172*)— Bfisct 
OF  Bab— JoiHT  Judoicent. 

Where  a  joint  judgment  returned  against 
two  defendants  was  barred  against  the  estate  of 
one,  because  not  enforced  against  the  personal 
representative  of  that  decedent  within  five  years, 
it  is  not  barred  against  the  estate  of  the  other. 
[Ed.  Note.— For  other  cases,  see  liimitation  of 
Actions,  Dec  Dig.  1 172.*] 

8.  Pbincipal  and  Subett  (|  188*)— Lxabiij- 

IT  OF  Subett— Natube. 

The  liability  of  a  surety  is  the  same  as  that 
of  the  principal ;  the  creditor  being  under  no 
obligation  to  look  to  the  principal  before  resort- 
ing to  the  surety. 

[EXI.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  887;    Dec  Dig.  |  188.*] 

4,  LiifiTATioir  OF  AcnoNB  (I  167*)— Effect 
OF  Bab— Liabiutt  of  Stnunr. 

A  surety  is  primarily  liable  for  the  debt 
of  his  principal,  save  that  under  the  direct  pro- 
visions of  Code  1904,  |§  2890.  2891,  he  may  re- 
quire the  creditor  to  sue,  and  a  failure  on  the 
part  of  the  creditor  to  reduce  his  claim  to  judg- 
ment will  absolve  the  surety,  but  where  a  judg- 
ment has  been  recovered  against  both  the  prin- 
cipal and  the  surety  the  Judgment  must  be  bar- 
red against  the  surety  to  release  him ;  for  Code 
1904,  §  3895,  provides  tbat  in  an  action  founded 
on  contract,  though  plaintiff  be  barred  against 
some  of  the  defendants,  he  may  have  judgment 
against  any  of  the  others  against  whom  he 
would  have  been  entitled  to  recover  If  he  had 
sued  them  only,  and  hence  a  surety  Is  not  re- 
leased because  a  Joint  judgment  is  barred  as  to 
the  principal. 

[Ed.  Not^.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |  651 ;  Dec  Dig.  |  167.*] 

Appeal  from  Circuit  Court,  Brunswick 
County. 

Action  by  R.  W.  Hanson  and  J.  R.  Shell, 
copartners  doing  business  under  the  name 
of  Hansen  ft  Shell,  against  W.  P.  Rawlings* 
execulTlz  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeaL  Reversed  and 
remanded,  with  directions. 

EL  R.  Tnmbull,  Jr.,  for  appellants.  R.  B. 
Davis  and  E.  P.  Buford,  for  appellees. 

WHITTLE,  J.  The  following  are  the  ma- 
terial facts  bearing  upon  the  questions  in- 
volved in  this  appeal:  The  appellants,  Han- 
son and  Shell,  filed  their  petition  in  a  cred- 
itors' suitr  pending  in  the  circuit  court  of 
Brunswidic  county  against  the  executrix  and 
devisees  of  W.  P.  Rawllngs,  deceased,  to 
subject  the  assets  of  the  estate  to  the  pay- 
ment of  debts,  setting  up  a  Judgment  In  their 
favor  against  J.  R.  Rawllngs  and  W.  P.  Raw- 
lings,  alleged  to  have  been  confessed  In  the 
clerk's  office  of  Brunswick  circuit  court  on 
March  19,  1895. 


J.  R.  Rawllngs  was  principal  and  W.  P. 
Rawllngs  surety  In  the  debt  on  wbldi  the 
Judgment  was  founded. 

By  the  decree  under  review  the  circuit 
court  disallowed  the  Judgment,  holding:  (1) 
That  the  evidence  was  not  sufficient  to  estab- 
lish it;  and  (2)  that,  if  the  Judgment  had 
been  proved,  more .  than  five  years  having 
elapsed  from  the  qualification  of  the  personal 
representative  of  J.  R.  Rawllngs,  the  prin- 
cipal debtor,  before  the  institution  of  any 
proceedings  for  Its  enforcement,  It  was  bar- 
red by  section  3577  of  the  Code  of  1904,  and, 
being  barred  as  to  the  estate  of  the  prin- 
cipal debtor.  It  was  likewise  barred,  by  the 
same  statute,  as  to  the  estate  of  the  sure^. 

[1]  It  is  admitted  that  appellants*  petition 
to  enforce  the  Judgment  was  filed  in  the 
creditors'  suit  within  five  years  from  the 
qualification  ^f  the  personal  representative  of 
W.  P.  Rawllngs,  deceased. 

The  following  memoranda  from  the  records 
of  the  circuit  and  county  courts  of  Bruns- 
wick county  were  relied  on  to  sustain  the 
Judgment: 

(1)  A  memorandum  taken  from  the  fee 
book  of  R.  P.  Buford,  clerk  of  the  circuit 
court,  dated  Harch  19,  1895,  admitted  to  be 
in  his  handwriting,  as  follows: 

W.  P.  Rawllngs  and  J.  R.  Rawllngs,  to 

Judgment  confessed  ads  Hanson  ft  Shell  $1  79 
To  writ  tax 1  00 


Total $2  79 

(2)  A  certificate  from  R.  P.  Buford,  clerk 
of  the  circuit  court,  to  Geo.  B.  Hallory, 
derk  of  the  county  court,  as  follows: 

"Brunswick  Circuit  Court,  Harch  19th,  1895. 

'•Hanson  ft  Shell,  Pltff.    J.  R.  ft  W.  P. 

Rawllngs,  Deft     In  Debt 

"Judgment  against  defendant  for  $300.00 
with  interest  from  the  23d  Feby.,  1891,  sub- 
ject to  credit  for  $50.00  paid  Jany  10^  1893, 
till  paid. 

"Extract  Teste: 

•"Ro.  P.  Buford,  Clerk. 

''Entered  on  Judgment  Docket  19th  day 
of  Harch,  1895.         G.  R.  Hallory,  Qerk." 

(3)  A  memorandum  on  the  execution  dodk' 
et  made  by  R.  P.  Buford,  clerk  of  the  circuit 
court  showing  the  entry  of  an  execution  on 
the  Judgment  in  question,  with  the  indorse- 
ment: "FL  Fa.  held  up  by  order  of  plain- 
tiff's attorney.    R.  P.  Buford,  Clerk." 

(4)  A  memorandum  made  by  the  clerk  of 
the  circuit  court  on  the  execution  book,  on 
October  20,  1897,  of  an  execution  on  the 
Judgment  returnable  to  first  January  rales, 
1898,  and  the  indorsement  opposite  the  entry 
of  the  execution:   "Delivered  to  sheriff." 

Though  section  3283  of  the  Code  of  1904 
prescribes  how  a  Judgment  by  confession 
may  be  entered  by  the  clerk  in  his  office  in 
vacation  with  particularity,  the  statute  has 
been  held  for  the  most  part  to  be  declaratory 
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merely  of  the  common  law,  and  that  such 
Judgment  or  decree  will  be  yalid  when  there 
has  been  substantial  compliance  with  the 
statute.  Thus  the  statute  declares  that  In 
any  suit  the  defendant  may  confess  Judg- 
ment. Nevertheless  it  has  been  repeatedly 
held  that  such  Judgment  is  not  inyalid  be- 
cause there  was  no  suit  actually  pending, 
and  no  previous  process.  Brockenbrough's 
Ex'z  v.  Brockenbrough's  Adm'r,  31  Grat.  580, 
599;  Shadrack's  Adm'r  v.  Woolfolk,  32  Grat 
707;  Saunders  r.  Lipscomb,  90  Va.  647,  19  S. 
E.  450. 

So,  also,  In  Pickett  t.  Claiborne,  4  Gall, 
99,  the  court  held  that  the  filing  of  a  declara- 
tion was  not  essential  to  the  validity  of  a 
Judgment  by  confession.  Pendleton,  P.,  In 
delivering  the  opinion  of  the  court,  observes: 
"Upon  the  whole  the  court  are  unanimously 
of  opinion  that,  as  a  declaration  In  this  case 
would  have  served  no  other  purpose  than  to 
swell  fees  and  papers,  the  Judgment  of  the 
general  court  ought  to  be  reversed,  and  that 
of  the  county  court  affirmed." 

In  Shadrack's  Adm*r  v.  Woolfolk  and 
Saunders  v.  Lipscomb,  supra.  It  was  held 
that  the  provision  in  the  statute  that  the 
Judgment  should  be  "entered  of  record  by  the 
clerk  in  the  order  or  minute  book'*  was  only 
directory,  and  the  omission  of  the  clerk  to 
comply  with  that  requirement,  or,  indeed,  his 
failure  to  enter  the  confession  on  any  other 
book  in  his  oflSce,  would  not  vitiate  the  Judg- 
ment In  the  former  case  there  was  an  un- 
signed memorandum  indorsed  by  the  clerk 
on  the  declaration;  yet  the  court  sustained 
the  Judgment  and  said  the  clerk  could  make 
the  entry  at  any  time  on  the  order  book,  and 
if  he  failed  to  do  so  the  court  might  direct 
such  entry  to  be  made. 

We  are  of  opinion  that  these  decisions  are 
conclusive  of  the  validity  of  the  Judgment 

[2]  Upon  the  second  assignment  of  error, 
there  can  be  no  doubt  that  as  the  petition 
for  the  enforcement  of  the  Judgment  was 
filed  within  five  years  from  the  qualification 
of  the  personal  representative  of  W.  P. 
Rawlings,  deceased,  it  was  not  barred  as  to 
the  estate  of  that  decedent  It  is  a  Joint 
Judgment  against  J.  R.  Rawlings  and  W.  P. 
Rawlings,  and,  even  if  barred  as  to  the  es- 
tate of  the  former  (upon  which  question  we 
express  no  opinion),  it  would  not  for  that 
reason  merely  be  barred  as  to  the  estate  of 
the  latter.  And  that  is  true,  though  the  rela- 
tion of  principal  and  surety  may  have  ex- 
isted between  them. 

[3,  4]  In  general,  the  liability  of  the  surety 
to  the  creditor  ia  the  same  as  that  of  the 
principal.  The  responsibility  of  both  is 
primary;  and,  at  law,  the  creditor  rests  un- 
der no  obligation  to  look  to  the  principal  or 
to  his  property,  or  to  exhaust  his  remedies 
against  him  before  resorting  to  the  surety. 
He  may  collect  his  debt  out  of  either.  Penn 
V.  Ingles,  82  Va.  68;    Southall  v.  Farish,  85 


Va.  409,  7  S.  E.  634, 1  L.  R.  A.  641;  Alexan- 
der V.  Byrd,  85  Va.  690,  8  S.  B.  577;  Pied- 
mont Guano  &  Mfg.  Go.  v.  Morris,  86  Va.  941, 
945,  11  S.  E.  883.  The  surety,  it  is  true,  by 
statute  (sections  2890,  2891,  Gode  1904),  may 
require  the  creditor  to  sue,  and  if  he  neglects 
to  do  so  within  a  reasonable  time  the  surety 
is  absolved  from  all  liability  on  account  of 
his  suretyship;  but  where  Judgment  has 
been  recovered  against  principal  and  surety, 
no  length  of  time  short  of  the  period  pre- 
scribed by  the  act  of  limitations  will  bar  the 
right  of  the  creditor  to  enforce  his  Judgment 
against  the  surety  or  his  estate.  The  Judg- 
ment must  be  barred  as  to  the  surety  him- 
self to  produce  that  result  Va.  Gode  1904, 
1 3395,  provides  that :  "In  an  action,  founded 
on  contract  against  two  or  more  defendants, 
although  the  plalntifT  may  be  barred  as  to 
one  or  more  of  them,  yet  he  may  have  Judg- 
ment against  any  other  or  others  of  the 
defendants  against  whom  he  would  have^ 
been  entitled  to  recover  if  he  had  sued  them 
only." 

For  these  reasons,  the  decree  of  the  drcolt 
court  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings  In  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 

Reversed* 


(©  W.  Va.  456) 

MULLEO^  V.  GOOK  et  aL 

(Supreme  Gourt  of  Appeals  of  West  Vtzglnia^ 

May  19, 1911.) 

(ByUabuM  hy  the  Court.) 

1.  Vendob  and  Pubchaseb  (i  351*)— BBBAOa 
OF  GoNTSACT— Measure  or  Daiiaoes. 

For  a  breach  of  contract  to  convejr  land,, 
the  vendor  acting  in^ood  faith,  the  rule  in  Vir- 
ginia and  in  West  Virginia  is  that  the  vendee 
can  recover  only  the  amount  which  he  has  paid 
and  interest  thereon;  and,  if  he  has  paid  noth- 
ing, he  can  recover  only  nominal  damages.  But 
if  the  vendor  has,  since  sale  to  vendee,  volunta- 
rily put  it  bfflrond  his  power  to  comply  with  bi» 
contract  or  if,  having  eood  title,  he  refuses  to 
convey,  ne  will  be  held  liable  in  substantial  dam- 
ages; and  in  such  case  the  measure  is  the  mar- 
ket value  of  the  land  at  the  time  of  the  breach, 
less  the  unpaid  purchase  money,  and  interest 
may  be  aUowed  on  such  sum  from  that  time. 

[E>d.  Note.— For  other  cases,  see  Vendor  and- 
Purchaser,  Dec  £Hg.  |  351.*] 

2.  Vendob  and  Pubchaseb  (§  349*)— Bbeaob 
or  GoNTBAor— Action— Plbadino—S  u  f  f  i- 

CIENCT  OF  DECLABATION. 

A  declaration  by  a  vendee,  averring  a 
breach  of  contract  to  convey  land,  and  alleging 
substantial  and  direct  or  general,  damages,  is 
not  demurrable  because  it  states  a  method  of 
measuring  damages  which  may  or  may  not  be 
applicable  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Vendor  and" 
Purchaser,  Dec  Dig.  §  349.*! 

BSrror  to  Circuit  Court  Gabell  Oounty. 

Action  by  W.  G.  Mullen  against  M.  J. 
Gook  and  another.  Judgment  of  dismlfwal, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 
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Isbell  &  Perry  and  Geo.  X  McCk)nia8,  for 
plaintiff  in  error.  Vinson  &  Thompson,  for 
defendants  in  error. 

WILLIAMS,  P.  W.  a  Mullen  brought 
suit  in  the  circuit  court  of  Cabell  county 
against  M.  J.  Ck>ok  and  O.  O.  Cook,  to  re- 
cover alleged  damages  for  breach  of  a  con- 
tract for  the  sale  of  real  estate.  A  demur- 
rer to  the  declaration  was  sustained,  and, 
plaintiff  declining  to  amoid,  the  court  dis- 
missed his  suit,  and  he  obtained  this  writ 
of  error. 

The  price  to  be  paid  for  the  land  was 
$3,600,  and  the  conveyance  was  to  be  ex- 
ecuted and  delivered  in  SO  days  from  date 
of  sale.  No  money  was  paid,  but  a  80-day 
note  for  $100  was  executed,  payable  on  con- 
dition of  the  delivery  of  deed  conveying  good 
title.  Plaintiff  avers,  as  the  measure  of 
damages,  that  at  the  time  he  should  have 
received  his  deed  the  land  '^ras  then  and 
there  worth,  and  could  have  been  sold  by 
this  plaintiff  for  the  sum  of,  $4,860.**  He 
also  avers  generally  that,  by  reason  of  de- 
fendants* breach  of  the  contract,  he  has  suf- 
fered damages  to  the  amount  of  $1,200. 
That  sum  is  the  difference  between  the  con- 
tract price,  and  the  alleged  vahie  of  the  land 
at  the  time  of  the  breach. 

[1]  What  is  the  correct  measure  of  dam- 
ages for  the  breach  of  contract  to  convey 
land?  The  rule  is  not  unifonn.  The  Su- 
preme Court  of  the  United  States  and  the 
courts  of  most  of  the  states  have  adopted 
as  the  rule  for  measuring  the  damages  la 
such  case  the  difference  between  the  market 
value  of  the  land  at  the  time  of  the  breach, 
with  interest,  less  the  purchase  price  un- 
paid, without  regard  to  the  reason  for  the 
failure  to  convey.  29  A.  ft  E.  B.  L.  724, 
725,  and  2  Sutherland  on  Damagres,  579.  But 
that  is  not  the  rule  in  Bhigland,  nor  the  rule 
adopted  in  Virginia  before  the  formation 
of  this  state.  In  Virginia,  a  purchaser  is 
not  entitled  to  recover  for  the  loss  of  his 
bargain.  The  value  of  the  land  at  the  date 
of  the  sale,  and  not  its  value  at  the  time 
of  the  breach,  Is  to  be  considered;  and,  if 
a  price  has  been  agreed  to,  then  it  is  to  be 
taken  as  the  best  evidence  of  value.  Con- 
sequently, in  Virginia,  if  the  purchaser  has 
paid  noth&ig,  the  general  rule  is  that  his 
damages  are  only  nominal.  Of  course,  the 
purchaser  is  always  entitled  to  recover  the 
money  paid,  together  with  interest  2  Mln. 
865;  Stout  v.  Jackson,  2  Rand.  (Va.)  132; 
Threlkeld's  Adm*r  v.  Fltzhugh's  Ex'r,  2  Leigh 
(Va.)  451;  Thompson's  Bx*r  v.  Guthrie's 
Adm*r,  9  Leigh  (Va.)  101,  33  Am.  Dec.  225; 
Stuart  V.  Pennis,  100  Va.  612,  42  8.  B.  667; 
Wilson  V.  Spencer,  11  Leigh  (Va.)  2G1. 

The  above  is  the  general  rule  in  Virginia, 
and,  therefore,  the  law  of  this  state,  because 
those  early  Virginia  decisions  are  binding 


authority  on  us.  This  general  rule,  however, 
is  subject  to  exceptions.  It  does  not  apply, 
if  after  the  sale  the  vendor  has  voluntarily 
put  it  out  of  his  power  to  comply  with  his 
contract,  as,  for  instance,  by  making  sale  to 
another,  or  if  he  has  good  title  and  will- 
fully refuses  to  convey.  In  such  case  he 
will  be  held  liable  for  the  enhanced  value 
of  the  land;  in  other  words,  he  will  then 
be  held  liable  to  the  vendee  for  his  loss  of 
bargain.  Wilson  v.  Spencer,  11  Leigh  (Va.) 
261.  See,  also,  opinion  of  Judge  Snyder  in 
Butcher  v.  Peterson,  26  W.  Va.  at  page  454, 
53  Am.  Rep.  89. 

[2]  In  view  of  the  general  rule  of  law 
which  prevails  in  Virginia  and  in  this  state, 
the  question  presented  by  the  writ  of  error 
is:  Did  the  court  err  in  sustaining  the  de- 
murrer and  dismissing  the  action?  We 
think  it  did.  The  declaration  alleges  the 
contract,  and  avers  its  breach,  and  claims 
$1,200  damages.  It  states  a  good  cause  of 
action.  Whether  plaintiff  can  prove  a  case 
entitling  him  to  substantial  damages  de- 
pehds,  not  alone  upon  the  mere  breach  of 
contract,  but  also  upon  proof  that  the  ven- 
dor has,  since  sale  to  the  vendee,  voluntarily 
disabled  himself  from  making  conveyance, 
or  that  he  is  able  to  make  good  conveyance 
and  willfully  refuses  to  do  so.  This  is  a 
matter  of  evidence,  not  of  pleading;  and 
hence  it  cannot  be  inquired  into  on  demur- 
rer. The  fact  that  plaintiff  avers  a  meth- 
od or  manner  of  measuring  his  damages, 
which  may  not  turn  out  to  be  the  correct 
one  upon  the  development  of  the  facts,  is 
not  material.  Thomson-Houston  Electric  Co. 
V.  D.  U  I.  Co.,  144  N.  Y.  34,  89  N.  EL  7; 
1  Joyce  on  Damages,  |  79. 

If  defendants  have  acted  in  good  faith, 
and  are  unable,  firom  good  cause,  to  comply 
with  their  contract,  then  plaintiff  can  re- 
cover only  nominal  damages;  but  if  they 
have  voluntarily  incapacitated  themselves  to 
perform,  as  by  conveying  to  another  since 
their  sale  to  plaintiff,  or  if  they  have  good 
title  and  willfully  refuse  to  convey  to  plain- 
tiff, they  are  liable  in  substantial  damages* 
"Breach  of  contract  gives  a  jight  of  action, 
whether  special  damages  be  alleged  or  not, 
and  therefore,  extruding  from  the  declara- 
tion all  averments  of  special  damages,  will 
not  warrant  the  court  in  dismissing  the  ac- 
tion." Kenny  v.  Collier,  79  Ga.  743^  8  S.  EI 
58.  See,  also^  Sutton  v.  Sou.  Ry.  CJo.,  101 
Ga.  776,  29  S.  B.  53;  Roberts  v.  Glass,  112 
Ga.  456,  37  S.  B.  704;  Thomson-Houston 
Electric  Co.  v.  D.  L  I.  Co.,  144  N.  Y.  34,  39 
N.  E>.  7. 

The  court  erred  in  sustaining  the  demur- 
rer to  the  declaration,  and  we  will  reverse 
the  Judgment  of  the  circuit  court,  and  will 
enter  a  judgment  here  overruling  the  demur- 
rer and  reinstating  and  remanding  the  cause, 
with  leave  to  defendants  to  plead,  and  for 
further  proceedings  according  to  law. 


6«8 

(OW.Ta.4SB) 

HEABJ^  et  al.  t.  McDONALD. 

(Supreme  Court  of  Appeals  of  Weat  Virfinia. 

Max  le,  1011.) 

(ByUabuB  hy  th^  Oawrt.) 

Daicagbs  (i  111*)— Destbuction  07  Roor. 

In  an  action  for  destruction  of  a  roof  of  a 
house,  the  measure  of  damages  is  the  value  of 
the  roof;  that  is.  what  it  would  cost  to  replace 
it  new,  less  an  allowanoe  for  depredation  from 
use,  age,  or  lilce  cause. 

[Ed,  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  §§  274^278;  Dec.  Dig.  §  111.*] 

Appeal  from  drcalt  Court,  Mercer  County. 

Action  by  li.  Lk  Heam  and  others  against 
D.  J.  McDonald.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Wodds  &  Martin  and  Rltz  A  Ritas,  for  ap- 
pellant   Hale  &  Pendleton,  for  appellees. 

BRANNON,  J.  Heam  and  Massie  owned 
two  houses,  and  McDonald  was  a  contractor, 
building  a  section  of  the  Virginian  or  De6p- 
water  Railroad.  The  line  of  the  road  was 
on  a  hillside  above  the  houses,  and  in  blast- 
ing rock  some  of  the  rock  were  cast  upon  the 
metal  roofs  of  these  houses,  and  did  great 
damage  to  them,  and  Heam  and  Massie 
brought  suit  against  McDonald,  and  recover- 
ed the  sum  of  I110.2G,  $5.25  of  it  being  inter- 
est, and  McDonald  has  appealed  to  this 
court 

The  only  point  involved  in  the  case  is  this: 
The  plaintiffs  gave  evidence  showing  what  a 
new  roof  for  the  houses  would  cost,  and  gave 
no  evidence  to  show  what  amount  should  be 
allowed  for  wear  and  tear  of  the  roofs  during 
the  three  or  four  years  of  their  life,  and 
claimed  that  a  recovery  of  the  cost  of  new 
roofs,  without  abatement  for  use  and  wear, 
is  erroneous.  The  argument  is  that  the  re- 
covery could  be  only  for  the  value  of  the 
roofs  at  the  time  of  their  destruction;  that 
it  should  have  been  shown  what  was  the  de- 
preciation from  the  cost  of  new  roofs  owing 
to  wear  and  tear;  that  from  the  cost  of  new 
roofs  there  should  have  been  proven  a  spe- 
cific suni  for  such  wear  and  tear,  and  that 
deducted  from  the  cost  of  new  roofs;  and  on 
ihis  basis  the  claim  is  there  was  no  measure 
«f  damages  fixed. 

We  do  not  deny  the  legal  proposition  that, 
iThere  a  building  is  destroyed,  the  value  is  to 
be  ascertained  by  taking  into  account  the 
original  cost  and  the  cost  of  replacing  it  and 
making  an  allowance  for  depreciation  from 
use,  age,  and  other  like  causes  as  the  condi- 
tion In  which  it  was  required.  Sutherland 
on  Damages,  2967;  Wall  v.  Piatt  169  Mass. 
388,  48  N.  B.  270.  But  upon  the  evidence  in 
this  case  we  find  that  the  roofs  were  as  good 
as  new,  practically,  that  they  had  been  on 
but  a  short  time,  and  had  been  well  preserv- 
ed  by  being  kept  painted,  and  were  practical- 
ly as  good  as  new.  Under  the  evidence  such 
deduction  would  be  smi^l  or  nominal.     It 
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seems  a  small  matter  upon  which  to  reverse 
a  decree  and  protract  litigation.  Nothing 
else  is  involved. 

Therefore  we  affirm  the  decree,  as  substaor 
tial  Justice  has  been  done. 


(«t  W.  Vft.  407} 

McDonald  coUiiBRT  co.  v.  crotty. 

(Supreme  Ck>urt  of  Appeals  of  West  Yixginla. 

May  16, 1911.) 

fSvUahu$  hif  the  CowrL) 

1.  Appeal  and  Ebbob  \\  51*)— JmusDionoir- 
All  Amount. 

A  defendant  caii|iot  acquire  a  right  of  a]> 
peal  by  filing  a  counterclaim  which  is  mam- 
testly  speciouB  and  not  provable. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Dec  Dig.  |  51.*] 

2.  Justices  or  the  Peace  d  146*)— Amount 
IN  Contbovbbsy— Right  to  Appeai.. 

The  amount  in  controversy  before  a  jus- 
tice of  the  peace  cannot  be  increased  by  a  ficti- 
tious counterclaim,  so  as  to  entitle  the  defend- 
ant to  an  appeal,  or  to  a  writ  of  error  in  case 
an  appeal  Is  denied  him  by  the  justice  and  the 
circuit  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Gent  Dig.  f|  479-^89;  Dec  Dig.  1 14fi.*] 

a.  Right  to  Appeal  vbom  JusncicE. 

Quaere:  Does  a  defendant  in  a  case  before 
a  justice  of  the  peace  acquire  the  right  to  ap- 
peal by  filing  even  a  bona  fide  counterclaim  of 
appellate  amount,  if  he  offers  no  evidence  on  the 
trial  before  the  Justice  in  support  thereof? 

Brannon,  J^  dissenting.  ' 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  the  McDonald  Colliery  Company 
against  Q.  E.  Crotty.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Dismissed. 

M.  Van  Ptit,  for  plaintiff  in  error.  Dillon 
&  Nuckolls,  for  defoidant  in  error. 

ROBINSON,  J.  Plaintiff  and  defendant 
had  some  oontroversy  as  to  the  possession  of 
a  mule  and  plaintiff  obtained  possession  of 
the  animal  from  defendant  by  paying  him 
twelve  dollars.  Thereafter,  plaintiff,  before 
a  Justice  of  the  peace,  sued  defendant  for 
the  sum  so  paid.  Defendant  filed  an  answer 
to  the  suit,  which  is  Indefinite  and  uncer- 
tain as  to  the  basis  of  the  counterclaims 
which  it  undertakes  to  interpose.  It  de- 
mands one  hundred  dollars  for  the  mule 
and  twenty  dollars  for  curing  the  mule's 
sore  shoulder.  By  this  answer,  the  defend- 
ant in  effect  says  to  the  plaintiff:  "I  did  let 
you  have  the  mule  for  twelve  dollars,  but 
since  you  sue  me  for  the  return  of  that 
amount,  I  charge  you  one  hundred  dollars 
for  the  mule  and  also  twenty  dollars  for 
doctoring  the  mule  while  it  was  j-et  mine." 
The  record  does  not  disclose  on  what  ground 
plaintiff  sought  judgment  for  the  twelve 
dollars. 

At  the  trial  before  the  justice,  defendant 
offered  not  a  word  of  evidence  to  support  his 
alleged  counterclaims.     Plaintiff   recovered 
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Judgment  for  the  twelve  dollars,  and  d«> 
fendant  filed  bond  for  an  appeaL  The  Jus- 
tice refused  an  appeal;  and,  upon  petition 
to  tbe  drcnit  court  in  the  premises,  that 
court  also  denied  defendant  an  appeaL  To 
this  action  of  the  circuit  court,  defendant 
obtained  a  writ  of  error. 

[1]  Defendant  says  that  as  to  him  the  case 
Involves  an  amount  vrithin  the  right  to 
appeal  from  the  Judgment  of  the  Justice  and 
also  within  the  right  to  prosecute  the  writ 
of  error.  If  his  counterclaims  could  be  con- 
sidered  bona  fide,  he  might  have  the  right 
to  appeal  from  the  Judgment  of  the  Justice, 
or  to  prosecute  the  writ  of  error  to  correct 
the  action  of  the  circuit  court  in  denying 
him  an  ai^eal.  But  the  case  is  too  preg- 
nant with  the  fact  that  his  counterclaims 
are  merely  filed  to  raise  the  Jurisdictional 
amount  so  that  he  can  further  contest  the 
real  amount  at  Issue,  that  is,  the  sum  of 
twelve  dollars.  By  the  counterclaim  routes 
defendant  proposes  to  avoid  the  statute 
which  prescribes  that  a  controversy  about 
the  sum  of  twelve  dollars  can  go  no  fur- 
ther than  a  Justice  of  the  peace.  It  would 
not  be  consistent  with  the  foundation  and 
dignity  of  this  court  to  assist  him  in  the 
procedure  which  he  has  undertaken. 

The  answer  setting  up  the  alleged  counter- 
claims shows  that,  when  defendant  allowed 
plaintiff  to  take  possession  of  the  mule  from 
him,  he  considered  that  it  was  only  of  the 
value  of  twelve  dollars  to  him.  That  nego- 
tiation is  dear  proof  of  the  mule's  value  to 
defendant  We  are  not  told  in  the  record 
what  rights  defendant  then  claimed  as  to 
the  animal,  nor  what  rights  plaintiff  claim- 
ed as  to  it  The  answer  alleging  the  coun- 
terclaim does  not  directly  aver  that  defend- 
ant ever  owned  the  mule.  His  charge  for 
curing  its  shoulder  would  indicate  that  it 
belonged  to  plaintiff  when  he  had  it  in  his 
XMissession.  At  any  rate,  we  do  not  under- 
stand how  defendant  can  be  in  good  faith 
In  charging  one  hundred  dollars  for  that 
which  he  admits  in  his  answer  he  agreed 
to  deliver  for  twelve  dollars;  nor  how  he 
can  consistently  charge  twenty  dollars  for 
curing  the  mule's  sore  shoulder  if  the  mule 
belonged  to  him  so  that  he  could  demand 
one  hundred  dollars  or  even  twelve  dollars 
for  it  The  two  items  of  counterclaim  are 
totally  inconsistent,  the  one  to  the  other. 
And  again,  twenty  dollars  seems  an  out- 
rageous price  for  curing  the  sore  shoulder 
of  a  twelve  dollar  mule.  The  latter  price 
was  all  defendant  demanded  and  received 
for  the  mule  before  this  suit  began. 

All  too  plainly  does  it  appear  from  the 
very  nature  of  the  alleged  counterclaims 
that  they  are  merely  specious,  and  that  they 
are  filed  only  for  tbe  purpose  of  procuring 
the  Jurisdiction  which  defendant  sedcs  in  the 
circuit  court  Another  indication  of  the 
specious  character  of  the  counterclaims  is 
that  defendant  offered. no  evidence  to  sup-1 


port  them  at  the  trial  before  the  Justiosk 
If  he  was  in  good  faith  as  to  them,  it  Is 
strange  that  he  did  not  use  them  to  defeat 
the  action  against  him  before  the  Justice 
and  to  secure  a  Judgment  in  his  favor  there. 
If  the  counterclaims  are  bona  fide  and  prov- 
able, he  could  thus  have  avoided  the  de- 
mand for  the  appeal  which  he  is  seeking. 
Shall  he  be  entitled  to  an  appeal  when  he 
might  have  avoided  the  necessity  for.  it  by 
proving  before  the  Justice  that  which  he  de- 
sires to  prove  on  appeal?  Shall  we  thus  al- 
low him  to  deny  the  Justice's  Jurisdiction 
to  pass  on  his  claims,  notwithstanding  the 
statute  plainly  contemi^ates  that  they  shall 
be  adjudicated  there?  His  sole  aim  seems 
to  be  to  get  around  the  Jurisdiction  of  the 
Justice.  Shall  we  uphold  def^dant  in  to- 
tally ousting  the  Justice  of  Jurisdiction  for 
the  adjudication  of  these  counterclaims,  and 
give  him  the  right  to  have  them  adjudicat- 
ed on  appeal  in  the  circuit  court?  And,  by 
so  upholding  him,  shall  we  permit  him  to 
go  to  the  circuit  court  where  again  he  may 
offer  no  substantial  proof  of  the  counter- 
claims, thinking  only,  as  it  certainly  appears 
he  does,  there  to  reverse  the  finding  of  the 
twelve  dollars  against  him? 

[2]  Indeed  it  may  be  questioned  seriously 
whether  defendant  could  demand  any  appeal 
on  his  counterclaims,  even  if  they  appeared 
ever  so  bona  fide,  since  he  offered  no  proof 
in  support  of  them  before  the  Justice.  But 
since  the  counterclaims  from  their  very  rela- 
tion to  the  case  bear  evidence  of  sham,  and 
indicate  that  they  were  filed  solely  for  the 
purpose  of  demanding  an  appeal,  we  need 
not  carry  this  phase  of  the  case  to  a  deci- 
sion.. Can  a  defendant  appeal  on  even  a 
b<ma  fide  counterclaim  of  appellate  amount, 
which  he  has  not  put  in  controversy  on  the 
trial  before  the  Justice  by  introducing  evi- 
dence in  support  of  it?  The  following  cita- 
tions may  assist  in  answering  the  question. 
Code  1006,  c  60,  If  05, 163 ;  Dickey  v.  Smith, 
42  W.  Va.  805,  26  S.  E>.  373;  1  Bnc.  PI.  ft  Pr. 
735;  Kurta  v.  Hoffman,  65  Iowa,  200,  21 
N.  W.  607. 

That  the  amount  In  controversy  cannot  be 
Increased  fictitiously  for  the  purpose  of 
conferring  the  right  to  appeal  is  without 
question.  Yet  it  is  palpably  evident  that 
defendant  undertook  to  violate  this  princi- 
ple in  the  case  at  hand.  ^A  dtfendant  can- 
not acquire  the  right  of  appeal  by  filing  a 
set-off  manifestly  specious  and  unprovable.** 
1  Enc.  PI.  &  Pr.  712.  To  know  that  defend- 
ants claims  are  fictitious,  specious,  and  not 
provable  we  have  only  to  observe  the  incon- 
sistency of  defendant  in  claiming  one  hun- 
dred dollars  for  that  which  he  admits  he  de- 
livered for  twelve  dollars;  or  in  now  claim- 
ing twenty  dollars  for  doctoring  the  mule, 
an  item  he  had  not  invented  when  he  gave 
over  the  mule  for  twelve  dollars.  We  have 
only  to  observe  the  record  as  a  v^hple  to 
know  beyond  doubt  that  the  only  purpose  of 
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tbe  counterclaims  was  to  litigate  a  twelve 
dollar  suit  In  courts  other  than  that  of  the 
justice  of  the  peace.  Defendant  has  filed  no 
brief  before  us.  Has  he  realised  how  glar- 
ingly appears  the  real  purpose  of  his  use  of 
these  alleged  counterclaims? 

We  may  appropriately  say  of  defendants 
counterclaims  what  the  Virginia  court  said 
as  to  an  action  to  recover  rent,  which  was 
met  by  a  counterclaim  for  rents  previously 
paid  under  the  lease:  "The  claim  thus  to 
set  off  the  plaintifTs  demand  Is  not  only  a 
mere  colorable  daim,  but  is  obviously  noth- 
ing other  than  a  specious  pretense  <^  a 
claim  that  has  no  foundation  either  tn  law 
or  conscience.  To  permit  a  party  to  acquire 
Jurisdiction  in  this  court  under  such  circum- 
stances would  open  wide  the  door  to  fraud 
upon  the  jurisdiction  of'  the  court,  and 
would  largely  tend  to  abrogate  the  constitu- 
tional provision  limiting  the  minimum  juris- 
dictional amount  of  this  court**  Manchester 
Paper  Mills  Ck>.  v.  Heth,  1  Va.  Dec.  776^ 
18  S.  E.  189. 

The  writ  of  error  will  be  dismissed  as 
Improvldently  awarded. 

BRANNON,.  J.  (dissenting).  I  dissent  I 
deem  the  matter  of  sufficient  Importance  to 
make  «  short  note.  The  decision  virtually 
denies  the  right  of  a  defendant  filing  in  an 
action  in  a  justice's  court  offsets  to  choose 
between  a  trial  in  that  court  and  the  cir- 
cuit court  Appeal  from  a  justice's  judg- 
ment is  a  matter  of  right  No  cause  need 
be  shown,  and  in  the  circuit  court  there  Is 
a  new  trial,  without  regard  to  the  trial  be- 
fore the  justice.  That  trial  has  nothing  to 
do  with  the  trial  on  the  appeaL  The  defend- 
ant may  prefer  a  trial  before  a  competent 
judge.  Or  he  may  have  forgotten  to  attend 
before  the  justice,  or  even  neglected  the  tri- 
al, or  have  failed  for  other  cause.  He  can 
appeal  of  right  within  the  limit  for  appeal. 
You  cannot  say  his  offBet  is  fictitious.  That 
is  a  matter  to  be  tested  by  the  evidence  on 
appeal.  This  is  a  question  of  fact  for  the 
jury.  The  character  of  the  claim,  whether 
well  founded  or  fictitious  or  genuine,  must 
be  decided  on  the  trial  by  the  jury.  That 
is  a  question  of  fact  on  which  the  suitor 
has  a  right  to  appeal  to  a  jury,  and  I  cannot 
see  how  the  court  can  put  its  stamp  of  con- 
demnation on  It  In  advance  of  the  evidence 
before  a  jury. 

(69  W.  Va.  412) 

SCOTT  et  al.  v.  KEENAN  et  al. 

(Supreme  €k>urt  of  Appeals  of  West  Viiglnia. 

May  16, 1911.) 

(BfUaUu  5y  ike  Cawri.) 

1.  JuDOMSifT  (§  407*)— Enfobokment— Subse- 
quent Intebvenbbs. 

After  there  has  been  a  decree  adjudicating 
the  principles  of  a  cause  the  remedy  of  a  party 


thereto,  against  the  adverse  claims  of  a  subse- 
quent intervening  petitioner  therein,  is  not  by 
an  independent  suit  to  enjoin  the  execution  of 
such  decree,  but  by  proper  pleadings,  and  mo- 
tions addressed  to  the  court  in  the  pending 
cause. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  768-774 ;   Dec  Dig.  |  407.*} 

2.  Judgment    (|   407*)— B>R70bcemsnt— Rem- 
edy—Appeal. 

If  prejudicial  error  be  committed  by  the 

court  below  on  such  pleadings  or  motions,  such 

error  may  be  corrected  here  on  appeal. 
[Ed.   Note.— For  other  cases,   see   Judgment, 

Cent  Dig.  il  768-774;   Dec  Dig.  |  407.^] 

Appeal  from  Circuit  Court,  -Randolph 
County. 

Bill  by  C.  H.  Scott  and  others  against  L. 
H.  Keenan  and  others.  Decree  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

W.  B.  Maxwell,  for  appellants.  Blue  ft 
Dayton  and  Jared  L.  Wamsley,  for  appellees. 

MILLER,  J.  The  object  of  the  bill,  or,  as 
it  styles  itself,  the  petition,  Is  to  enjoin 
defendant  L.  H.  Keenan  from  further  pro- 
ceedings in  the  cause  of  said  Keenan  against 
Scott  and  Cobb,  and  otherq,  pending  in  the 
same  court,  as  required  by  the  decree  and 
mandate  of  this  Court  pronounced  in  said 
cause,  on  appeal,  64  W.  Va.  137,  61  S.  E. 
806,  until  the  petition  of  Elizabeth  Keenan, 
filed  therein,  subsequoitly,  shall  be  finally 
matured  and  heard,  and  until  her  rights,  as 
against  said  L.  H.  Keenan,  the  present  plain- 
tiffs, and  others,  parties  thereto,  set  up  there- 
in, be  finally  determined  and  adjudicated. 

We  find  nothing  alleged  in  the  present  bill, 
or  petition.  Justifying  the  relief  prayed  for. 
The  petition  of  Mrs.  Keenan  was  filed  in  the 
cause^  proceedings  In  which  are  sought  to 
be  enjoined.  She  alleges  ownership  of  the 
land  by  virtue  of  a  deed  from  her  husband, 
executed  and  delivered,  pendente  lite,  a  few 
days  before  the  decision  of  this  court  on  the 
appeal.  She  does  aver  in  her  petition,  the 
equitable  ownership  of  the  land,  with  notice 
thereof  to  defendants,  prior  to  said  deed, 
and  that  said  Scott  and  Cobb,  then  holding 
the  legal  title,  had  no  authority,  without  her 
consent,  to  sell  the  land  to  the  Davis  Col- 
liery Company,  nevertheless,  the  prayer  of 
her  petition  is,  that  she  be  substituted  as 
the  true  plaintiff  in  said  suit,  in  place  of 
her  husband,  L.  H.  Keenan,  and  that  said 
land,  or  the  value  thereof  may  be  decreed 
to  her,  subject  to  the  Just  and  equitable 
charges  against  the  same. 

Notwithstanding  the  scope  of  her  petition 
may  be  broader  it  is  hardly  lilsely  the  peti- 
tioner will  be  able  to  show  herself  entitled  to 
greater  relief  than  that  granted  her  husband, 
L.  H.  Keenan,  under  whom  she  holds  by 
deed,  and  in  whose  room  and  stead  she  seeks 
to  be  substituted  as  plaintiff.  Keenan  In  his 
answer  avers  and  charges  that  his  deed  to 
his  wife  can  not  in  any  event  amount  to 
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cQoze  than  an  equitable  assignment  to  ber  of 
whatever  amount  lie  may  be  entitled  to  re- 
cover from  Scott  and  Ck)bb  In  said  cause. 

[1,  2]  But  whatever  the  rights  of  petltlon- 
•er  may  be,  her  petition  Is  pending  In  the 
cause  which  Is  sought  to  be  enjoined,  not  as 
^m  Independent  suit  The  Court  has  the 
jurisdiction  of  the  whole  case  of  the  subject 
matter  and  of  the  parties,  and  Is  competent 
on  proper  pleading  filed,  or  proper  motions 
addressed  to  the  court  In  the  cause,  to  pro- 
tect and  adjudicate  the  rights  of  all  parties  ,* 
And  if  error  be  committed  therein,  to  the 
prejudice  of  any  litigant,  that  error  is  oor- 
rectible  here  on  appeal  from  a  final  decree^  or 
decree  adjudicating  the  principles  of  the 
cause.  Certainly  no  independent  suit  Is  prop- 
er or  necessary. 

We  do  not  see  that  the  cases  collated  in 
11  Ency.  Dig.  Va.  &  W.  Va.  Rep.  712,  and  to 
which  we  are  referred,  have  any  applica* 
tion  to  the  question  presented  here.  If  we 
should  treat  the  i>etitlon  of  Mrs.  Keenan 
as  an  Independent  suit,  pending  in  the  same 
court,  and  the  present  suit  as  a  motion  for 
a  stay  of  proceedings,  under  section  6» 
chapter  136,  Code  1906,  and  the  decree  ap- 
pealed from  as  an  order  denying  the  motion, 
that  order  would  not  be  the  subject  of  ap- 
peal to  this  Court,  except  upon  a  final  de- 
cree entered  in  the  cause,  or  one  adjudicating 
the  principles  of  the  cause,  made  upon  the 
pleadings,  and  proofs  therein.  Stay  of  such 
proceedings  under  said  statute,  as  was  de- 
cided by  this  Court  in  Dunfee  v.  Childs,  59 
W.  Va.  225,  53  S.  E.  209,  rests  in  the  sound 
discretion  of  the  court,  and  to  warrant  such 
stay  it  must  be  essential  to  Justice,  and  it 
must  be  that  the  judgment  or  decree,  by 
another  court,  or  the  same  court,  in  another 
cause,  will  have  legal  operation  and  effect 
In  the  suit  in  which  the  stay  is  asked*  and 
settle  the  matter  of  controversy  in  it  But 
we  have  here  no  such  independent  suits  to 
deal  with,  and  that  case  has  no  real  appli- 
cation. 

For  these  reasons  we  thiak  the  decree  be- 
low should  be  and  it  will  be  affirmed* 


(O  W.  Va.  414) 

MAXWELL  T.  MAXWELL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  16,  1911.) 

(ByUahut  hy  the  Court.) 

1.  DivoBGX   (I  27*)— "Cruel  and   Inhuman 

Tbeatment.^' 

In  a  suit  for  divorce  from  bed  and  board, 
based  •  on  alleged  cmel  and  inhuman  treat- 
ment, the  true  issue  and  test  is  whether  under 
all  the  facts  proven,  plaintiif  can  with  safety 
to  person  and  health  continue  to  live  with  de- 
fendant 

[Ed.    Note.^For   other   cases,    see    Divorce, 
Cent.  Dig.  §§  62-S3 ;   Dec  Dig.  |  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1768-1777;   vol.  8,  p.  7624.] 


2.  DrvoBCB  (i  27^—Gbound»— Dbunkknnssb 
Not  Habitual. 

Drunkenness,  not  habitual,  though  not 
ground  for  divorce,  is  no  excuse  for  cruelty. 
Cruelty,  resulting  from  drunkenness,  is  cause 
for  divorce. 

[E)d.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §|  62-83;  Dec.  Dig7§  27.*] 

8.  Divorce   (|   27*)  — Cbukl  and  Inhuuan 

Tbeatment. 

It  is  not  cruel  and  inhuman  treatment, 
justifying  divorce,  for  a  husband  residing  with 
a  second  wife  and  his  children  by  a  former 
wife,  to  separate  her  from  them,  and  to  pro- 
vide for  himself  and  her  elsewhere,  if  that  be 
necessary  for  the  protection  of  the  children 
against  the  wife's  abuse,  or  evil  influences,  and 
for  the  peace  and  happiness  of  all  concerned. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  62-83;   Dec  Dig.  (  27.*] 

4.  BoyiTT  (§  65»)— Clean  Hands—Divobgs. 

The  rule  that  one  who  con>es  into  a  court 
of  equity  must  come  with  clean  hands  is  ap- 
plicable to  divorce  proceedings.  Courts  of  eq- 
uity are  not  open  to  give  relief  to  husband  or 
wife  if  the  complaining  party  be  responsible  in 
a  8ul>stantlal  degree  tor  the  wrongs  and  inju- 
ries complained  of. 

[Bid.  Note.— For  other  cases,  see  EXiulty,  Cent 
Dig.  {1 18&-187:  Dec.  Dig.  (  65.*] 

(Additional  SyUahiU  hy  Editorial  Staff.) 

5.  DivoBCE  <J  27*)  — Cbuel  and   Inhitman 
Tbeatment— False  Abrbst. 

False  arrest,  without  more,  is  not  ground 
for  divorce  from  bed  and  board,  as  cruel  and 
inhuman  treatment;  cruelty  being  measured  by 
the  results  upon  complainant,  and  not  by  the 
law  of  damages  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Divorcs^ 
Cent  Dig.  §{  62-83;  Dec.  Dig.  |  27.»1 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Emma  W.  Maxwell  against  A.  O. 
Maxwell.  Decree  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

See,  also,  67  W.  Va.  119,  67  S.  B.  370,  27 
L.  B.  A.  (N.  S.)  712. 

T.  S.  Riley  and  A.  Tm  Sawtell,  for  appel- 
lant John  J.  Coniff  and  Henry  M.  BusselL 
for  appellee. 

MILLER,  J.  As  ground  for  a  divorce 
from  bed  and  board  plaintiff  charges  defend- 
ant her  husband,  with  desertion,  and  with 
cruel  and  inhuman  treatment;  but  here,  as 
in  the  court  below,  she  relies  on  cruel  and 
Inhuman  treatment 

Plaintiff  Is  the  second  wife  of  defendant, 
and  he  is  her  second  husband.  From  her 
first  husband  she  obtained  a  divorce,  and 
was  married  to  defendant  In  1899.  He  took 
her  to  his  home  in  Wheeling,  where  he  had 
been  living,  with  his  five  children  by  his  first 
wife,  all  infants.  Disagreements  soon  be- 
gan, involving  the  two  oldest  daughters,  re- 
sulting finally,  in  1904,  in  defendant's  turn- 
ing over  to  his  daughters  the  ostensible  con* 
trol  of  the  house,  he  and  his  wife  remaining 
as  boarders.  The  understanding  between 
him  and  the  daughters,  of  which  plaintiff 
was  informed,  was  that  she  was  to  be  con- 
fined to  the  use  of  her  bed  room,  the  bath 


•For  otb«r  eases  see  same  topic  and  seotlon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  K«7  No.  Seriot  ft  Rep'r  IndflocM 
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room,  the  dining  room  for  mealq,  and  tbe 
hall  way  for  going  in  and  ont,  and  was  not 
to  go  Into  any  other  part  of  the  honse, 
parlor  not  excepted,  or  to  interfere  in  any 
way  with  the  daoghters  in  their  control  of 
the  honse.  Disregard  of  this  arrangement 
by  plaintiff,  on  soTeral  occasions,  resulted  in 
quarrels  between  herself  and  husband,  and 
his  daughters,  the  husband  always  taking 
the  side  of  his  children  against  her.  The 
breach  became  so  wide  that  he  did  not  al- 
ways occupy  the  same  room  with  her,  but 
lodged  in  other  rooms  of  the  house.  In  1904, 
defendant  notified  his  wife  that  they  were 
going  to  leave;  she  went  out  to  be  gone  a 
short  time,  and  not  returning  quite  as  soon 
as  she  had  expected,  she  found  herself  bar- 
red out  of  the  house  by  the  daughters.  They 
notified  her,  they  say,  she  denies  it,  that 
she  would  find  defendant,  at  a  certain  hotel. 
She  says  she  w«it  to  her  mother's  home  for 
shelter.  There  she  received  a  special  de- 
livery letter  from  defendant,  informing  her 
that  he  had  "secured  quarters  at  the  Park 
Hotel,  Water  Street,  this  City,  for  our  ac- 
commodation, where  you  can  come." 

Plaintiff  refused  to  go  to  the  hotel,  but 
remained  with  her  mother,  and  soon  after- 
wards sned  for  divorce.  This  suit  remained 
pending  until  about  February,  1905,  when, 
after  some  understanding,  it  was  dismissed, 
and  defendant  arranged  with  plaintiff  to  re- 
sume their  marital  relations,  and  to  take*  up 
their  abode  with  plaintiffs  mother,  and  he 
arranged  with  the  latter  for  room  and  board 
for  himself  and  wife^  making  his  wife  a 
small  allowance  of  ten  dollars  per  month 
for  personal  expenses. 

The  specific  acts  of  cruelty  charged  are, 
gross  intoxication,  before  and  after  the  sep- 
aration in  1904,  rendering  life  unpleasant, 
almost  unbearable;  abuse  and  mistreatment 
of  her,  and  encouraging  his  children  to  abuse 
and  mistreat  her,  before  that  separation,  in- 
stancing the  depriving  her  of  the  control  and 
management  of  the  home,  and  giving  it  over 
to  the  daughters,  and  confining  her  to  her 
room,  bath,  dining  room,  and  hall,  as  already 
noted,  resulting  finally  in  the  proposition  to 
leave,  and  to  turn  her  out  entirely,  and  the 
divorce  proceedings  of  1904;  false  accusa- 
tions of  unfaithfulness,  criminal  abortion, 
before  and  after  the  separation  of  1904, 
of  being  a  prostitute,  and  of  improper  re- 
lations with  other  men,  calling  her  vile 
names,  as  liar,  bitch,  dirty  whelp,  degen- 
erate, hell-cat,  and  other  names  of  like  diar- 
acter;  false  arrest  and  imprisonment  on 
a  false  charge  of  threatening  him  with 
great  bodily  harm,  and  causing  her  to  be 
taken  before  a  Justice,  and  there  failing 
to  appear  against  her;  choking  her,  and 
threatening  to  shoot  her  and  otherwise  abus- 
ing and  mistreating  her,  rendering  life  un- 
bearable, and  refusal  to  provide  her  with 
the  necessaries  of  life  and  proper  medical 
treatment  In  sickness;  and  on  one  occasion, 


after  1006,  locking  her  ont  of  the  house  fa 
the  night  time. 

The  answer  of  defendant  denies  all  ma- 
terial averments  of  the  bill  on  which  divorce, 
as  prayed  for,  coold  be  predicated.  It  makes 
counter  charges,  of  wrongs  and  injuries  in* 
fiicted  by  plaintiff  on  defendant,  in  accusing 
him  to  his  children  of  crimes  and  misde- 
meanors, in  threatening  to  shoot  him,  and 
to  do  him  other  acta  of  violence,  and  in  the 
use  of  vile  epithets  against  him.  Other  acts 
unbecoming  a  wife  are  charged,  and  other 
facts  are  alleged.  Justifying  defendant's  sus- 
picions, not  accusations,  of  impropw  rela* 
tions  by  her  with  another  man,  and  criminal 
self  abuses,  by  all  which  plaintiff  is  alleged 
to  have  brous^t  on  herself  and  on  defend- 
ant all  their  domestic  troubles,  of  which  she 
complains  against  him. 

[1]  Cruel  and  inhuman  treatment,  such  as 
calls  for  divorce  from  bed  and  board,  is  de- 
fined by  this  Court  in  Goff  v.  Ooff,  60  W.  Va. 
9,  63  6.  E.  769,  following  authorities  cited, 
as  follows:  "Such  conduct  and  acts  by  a 
husband  toward  his  wife,  such  treatment  of 
her  by  him,  as  produces  reasonable  appre- 
hension in  her  of  personal  violence,  or  pro- 
duces mental  anguish,  distress  and  sorrow* 
and  renders  co-habitation  miserable,  impair- 
ing, or  likely  to  impair,  the  wife's  health  or 
mind,  is  cruel  and  inhuman  treatment  au- 
thorizing a  divorce  from  bed  and  board  un- 
der the  Code  of  1899,  chapter  64,  section  6; 
though  there  be  no  personal  violence." 

[2]  We  have  carefully  examined  all  tiie 
evidence,  and  with  special  reference  to  the 
spedflc  charges  and  counter  charges  of  the 
parties  in  pleadings  and  evidence.  F*irst» 
with  respect  to  abuse,  as  a  result  of  ex- 
cessive drunkenness.  Drunkenness,  not  ha- 
bitual, section  6,  chapter  64,  Code  1906, 
though  not  a  gn^und  of  divorce,  is  no  excuse 
for  cruelty.  Cruelty  resulting  from  drunk- 
enness is  a  cause  for  divorce.  1  Nelson  on  Di- 
vorce and  Separation,  section  322.  Defendant 
admits  occasional  drinking,  and  sometimes 
slight  Intoxication,  but  denies  cruel  treat- 
ment of  his  wife.  He  accuses  her,  and  she 
does  not  deny  it,  that  she  frequently  drank 
with  him.  He  testifies  that  she  often  urged 
him  to  drink  liquor  when  he  did  not  want 
it,  and  to  supply  it  for  her  use  and  his. 

The  abuse  of  plaintiff  by  defendant,  or  his 
children,  or  his  ^icouraging  that  abuse,  as 
alleged,  is  denied  by  him  and  by  them.  We 
do  not  think  the  evidence  supports  these 
charges.  It  is  true  the  management  of  the 
house  was  apparently  turned  over  to  the 
daughters,  but  defendant  and  the  daughters 
prove  accusations  by  plaintiff  of  wrong  do- 
ings by  the  father;  the  use  of  vile  and 
abusive  language  and  epithets;  threats  that 
when  they  should  reach  their  majority  the 
children  would  be  required  to  leave  tiie 
home;  loud  and  boisterous  talking  over  the 
telephone;  indecent  and  obscene  language  in 
the  presence  of  the  children,  therehj'  render* 
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ing  conditloiiB  in  the  home  unbearable,  and 
necessitating  a  separation  of  the  family,  the 
wife  from  the  children,  and  providing  for 
her  elsewhere. 

[3]  The  evidence  does  not  entirely  satisfy 
ns  that  defendant  was  Justified  in  turning 
over  the  management  of  the  household  to 
the  daughters,  and  afterwards  in  entirely  ex- 
cluding plaintiff,  first  from  certain  portions 
of  the  house,  and  afterwards  entirely  from 
the  home,  and  proposing  to  provide  for  her 
at  an  undesirable  hotel,  resulting  ^n  the  di- 
vorce proceedings  of  1904.  It  has  been  sug- 
gested that  whatever  be  the  truth  about 
these  transactions,  th^y  were  condoned  by 
plaintiff  by  her  subsequent  resumption  of 
marital  relations  with  defendant.  Such, 
however,  is  not  the  law.  1  Minor  Inst  282. 
We  are  unable  to  say,  however,  from  all 
the  evidence  that  the  court  erred  in  denying 
the  divorce.  It  must  be  conceded  that  de- 
fendant had  the  duty  imposed  upon  him  of 
providing  for  his  children  as  well  as  bis  wife. 
If  his  evidence  and  that  of  his  daughters 
is  to  be  taken  for  true,  an  intolerable  con- 
dition existed  in  the  household  justifying 
him  perhaps  in  separating  his  wife  from  his 
children  and  providing  for  her  elsewhere.  If, 
however,  this  evidence  be  false,  defendant's 
treatment  of  his  wife  in  depriving  her  of 
his  home,  either  in  part,  in  the  first  in- 
stance, or  finally  putting  her  out,  was  cruel 
and  inhuman.  True  it  is  the  right  of  the 
husband,  given  by  law,  to  manage  the  house- 
hold, and  protect  his  children.  This  justi- 
fied him,  if  there  was  good  cause,  in  separat- 
ing her  from  them,  and  providing  for  her 
elsewhere.  Such  authority  we  think  may  be 
found  in  the  general  rules  and  principles  re- 
lating to  the  subject,  laid  down  in  1  Nelson 
on  Divorce  and  Separation,  sections  294,  296, 
and  299.  These  sections  hold  that  the  re- 
straint by  the  husband  over'  his  wife  and 
children,  and  in  the  management  of  his  house- 
hold, even  to  the  extent  of  such  separation, 
if  that  be  necessary,  will  not  amount  to 
cruel  and  Inhuman  treatment,  justifying  di- 
vorce. 

Defendant  specifically  denies  in  his  an* 
swer  and  testimony,  that  he  accused  plain- 
tiff of  unfaithfulness  to  her  marriage  vows, 
or  of  criminal  abortion,  and  prostitution,  the 
evidence  of  plaintiff  contradicting  that  of  de- 
fendant Defendant  does  not  deny  that  he 
snspicioned  his  wife,  and  that  he  reprimand- 
ed her  for  conduct  which  he  regarded  unbe- 
coming to  a  wife,  particularly,  in  connection 
with  the  witness  Beardmore.  But  he  denies 
that  he  ever  accused  her  of  criminality.  The 
evidence  satisfies  us  that  defendant  was  not 
without  grounds  of  suspicion.  He  testifies, 
and  she  denies,  that  shortly  before  a  miscar- 
riage in  190S,  she  requested  him  to  employ  a 
doctor  to  produce  an  abortion,  which  he  re- 
fused to  do.  It  is  an  admitted  fact,  however, 
that  a  day  or  two  afterwards,  on  going  home, 
defendant  found  his  wife  in  a  critical  condi- 


tion, attended  by  a  doctor,  and  that  a  mis- 
carriage, due  to  natural  or  artificial  causes, 
had  taken  place.  A  miscarriage  under  like 
circumstances  had  taken  place  in  1904,  before 
the  separation  of  that  year.  If  a  husband 
accuse  his  wife  falsely  of  such  crimes  su<!h 
accusations  would  be  cause  for  divorce,  pro- 
vided, as  in  the  case  of  other  false  accusa- 
tions of  crime,  they  be  made  under  such  cir- 
cumstances, as  to  bring  the  wife  into  disre- 
pute, affecting  her  reputation  for  chastity, 
and  inflict  upon  her  grievous  mental  suffer- 
ing, impairing  or  likely  to  Impair  her  health 
or  mind,  and  rendering  co-habitation  miser- 
able and  unbearable.  Goff  v.  Goff,  supra 
The  test  is  the  mental  suffering  of  the  wife, 
impairing  the  health,  and  threatening  her 
life.  1  Nelson  on  Divorce  and  Separation, 
sections  274,  284. 

[4]  It  is  admitted  by  defendant  that  he  ac- 
cused his  vrife  of  lying,  and  of  being  a  hell- 
cat; and  in  his  evidence  in  this  case  he  re- 
fers to  her  as  the  "degenerate  daughter  of  an 
honored  sire.**  He  denies,  however,  the  use 
of  the  other  epithets^  of  which  he  is  accused. 
But,  as  is  the  case  when  a  wife  is  accused  of 
adultery,  prostitution  and  the  like,  whether 
such  accusations  will  amount  to  cruel  and  in- 
human treatment  depends  upon  the  effect  pro- 
duced or  likely  to  be  produced  upon  the  mind, 
or  health  of  the  accused.  If  no  such  evil  re- 
sults follow,  or  are  likely  to  follow,  they  will 
not  amount  to  cruel  and  Inhuman  treatment, 
giving  cause  for  divorce.  See  authorities  cit- 
ed in  the  preceding  paragraph.  And  if  the 
fact  be,  as  the  evidence  in  this  case  tends  to 
show,  that  the  plaintiff  was  herself  guilty  of 
crimination  and  recrimination,  and  of  the 
like  use  of  abusive  language  and  epithets 
against  defendant,  and  was  guilty  of  conduct 
unbecoming  her  as  a  consort,  and  thus 
brought  upon  herself  the  troubles  of  whidi 
she  complains,  a  court  of  equity  should  deny 
her  relief.  One  who  comes  into  a  court  of 
equity  for  divorce,  must,  as  in  all  other  cases, 
come  with  clean  hands,  and  substantially 
without  fault  Ck)urts  of  equity  are  not  open 
to  give  relief  to  husband  and  wife  if  respon- 
sible in  a  substantial  degree  for  the  wrongs 
and  injuries  of  which  they  complain.  This 
doctrine  is  fully  covered  by  the  opinion  of 
this  court  in  the  recent  case  of  Hall  v.  Hall, 
71  S.  B.  103,  decided  at  the  present  term,  and 
not  yet  officially  reported.  And  the  same 
principles  were  applied  in  Bticon  v.  Bacon, 
70  S.  B.  762. 

[5]  The  charge  of  false  arrest,  though  the 
evidence  tends  to  support  it  without  more, 
is  not  a  good  ground  for  divorce  from  bed  and 
board.  Defendant  accused  plaintiff  before  a 
justice  of  threatening  his  life,  and  did  not  ap- 
pear against  her,  giving  as  a  reason  the  ad- 
vice of  his  counsel,  that  vrlthout  evidence  to 
corroborate  his  own  he  could  not  succeed. 
The  rule  respecting  malicious  prosecutions 
seems  to  be,  as  in  other  cases  of  false  accusa- 
tion«  that  the  fact  that  the  accused  has  heea 
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acquitted,  or  that  the  charge  was  groundless, 
does  not  establish  cruelty,  for  cruelty  is  meas- 
ured by  the  results  upon  the  complainant, 
and  is  not  determined  by  the  law  of  damages 
for  malicious  prosecutions.  1  Nelson  on  Di- 
vorce and  Separation,  section  280.  The  test 
here  as  in  other  cases  is,  not  the  fact  of  false 
accusation,  but  the  effect  thereof  on  the  health 
or  mind  of  the  accused. 

The  charges  of  choking,  threatening  to 
shoot,  refusal  to  provide  necessaries  of  life, 
and  to  provide  proper  medical  treatment,  and 
defendant's  alleged  lock  out  of  plaintiff,  all 
substantially  depend  on  plaintiff's  unsupport- 
ed testimony,  except  as  to  one  instance,  where 
defendant  Is  accused  of  having  raised  his 
hand  as  to  strike  his  wife.  This  was  Just  be- 
fore the  present  suit,  in  the  presence  of  one 
Beardmore,  a  fellow  boarder  at  her  mother's 
house.  The  testimony  of  Beardmore  is  relied 
on  by  plaintiff  in  support  of  her  evidenceu 
The  evidence,  with  corroborating  circum- 
stances, satisfies  us,  however,  that  this  dem- 
onstration, if  any,  was  directed,  not  against 
plaintiff,  but  against  Beardmore,  who  admits 
he  thrust  himself  between  plaintiff  and  de- 
fendant, when  the  latter  late  at  night  was 
endeavoring  to  induce  his  wife  to  return  to 
her  room.  Defendant's  denial  of  personal 
violence,  or  threats  of  personal  violence,  prior 
to  the  separation  of  1904,  is  supported  by  the 
evidence  of  his  daughters;  and  he  is  sup- 
ported in  his  denials  of  similar  acts,  while 
living  with  plaintiff's  mother,  by  the  mother 
herself.  She  testifies,  that  so  far  as  her  ob- 
servations went,  defendant's  treatment  of  his 
wife  was  always  gentle  and  kind,  and  that 
she  never  saw  defendant  abuse  his  wife.  She 
was  present  when  defendant  is  accused  of 
having  raised  his  hand  as  if  in  the  act  of 
striking  his  wife.  The  charge  of  failure  to 
provide,  as  a  ground  for  divorce,  for  cruel 
and  Inhuman  treatment,  is  unsupported  by 
the  evidence.  The  provision  for  the  support 
of  the  plaintiff  the  last  two  years  before  the 
institution  of  the  suit,  while  in  some  respect 
it  may  appear  to  have  been  meagre,  particu- 
larly the  monthly  allowance  to  the  plaintiff 
for  personal  expenses,  yet  it  seems  to  have 
been  fairly  satisfactory  to  her.  There  is 
some  evidence  that  defendant  neglected  his 
wife  to  a  certain  extent  when  she  was  ill  and 
suffering  from  her  last  miscarriage ;  but  aft- 
er some  reluctance  he  paid  the  doctor's  bill. 
Such  neglect,  to  be  ground  for  divorce  for 
cruel  and  inhuman  treatment,  must  cause  or 
be  likely  to  cause  injury  to  health,  or  to  pro- 
duce great  mental  suffering.  1  Nelson  on  Di- 
vorce and  Separation,  section  374.  There  is 
nothing  Id  the  evidence  Justifying  such  con- 
clusion in  this  case. 

We  conclude  as  the  court  below  concluded 
that  a  case  for  divorce  on  the  grounds  of 
cruel  and  inhuman  treatment,  or  upon  any 
ground,  has  not  been  made  out,  by  proof,  and 
that  the  decree  below  should  be  affirmed. 


(89  W.  Va.  4X0 
MILLS  r.  HDGDLL. 
(Supreme  Court  of  Appeals  of  West  Vlrgiida. 

May  16,  1911.) 

(8vllahu$  hy  t^0  Court.) 

1.  BTSCTMBNT    (I    86*)— BUBDEN    ow    Pboot— 

Idkntitt  op  Land. 

A  plaintiff  in  ejectment,  claiming  title  un- 
der a  deed  which  excepts  certain  parcels  of 
land  out  of  the  tract  therein  described,  and 
seeking  recovery  of  only  a  small  part  of  such 
boundary,  must  identify  the  land  in  controversy 
as  his  by  proving  it  to  be  within  the  lines  ix 
the  tract  granted,  subject  to  exceptions,  and 
outside  of  the  excepted  parcels. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent.  Dig.  §|  238-245;    Dec.  Dig.  §  86.*] 

2.  Ejectment   (I   86*)— Btjbden   of   Pboof— 
Identity  of  Land. 

Demand  of  the  land  in  two  counts,  one 
covering  the  entire  boundary  and  the  other 
limited  to  the  land  actually  withheld,  does  not 
alter  the  rule  of  practice  here  stated. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  238-245;  Dec  Dig.  §  :86.*] 

3.  Deeds  (§  139*)— Descbiption— EIxceptions 
-Sufficiency. 

An  exception  of  "s<Mne  small  tracts  quit- 
claimed in  settlement  and  exchange  of  lands" 
by  the  grantor  is  sufficiently  definite  and  cer- 
tain. 

lEd.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §£  458,  459 ;    Dec  Dig.  §  139.^} 

(Additional  Syllahua  (y  Bditorial  Staff./ 

4.  Deeds   (|   95*)  —  Constbuction  —  Ubb   of 
WoBDs— Pbesumptions. 

Parties  to  a  deed  are  presumed  to  have 
used  the  words  therein  in  the  sense  in  which 
they  are  generally  understood. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  241-254;   Dec  Dig.  §  95.*] 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  John  Mills  against  James  A. 
Edgell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Thomas  PJ  Jacobs  and  Hall  &  Hall,  for 
plaintiff  in  errbr.  E2.  L.  Robinson  and  Glenn 
Snodgrass,  for  defendant  in  error. 

POFFENBARGER,  J.  Withdrawal  of  this 
case  from  the  consideration  of  the  jury  by  a 
peremptory  instruction  to  find  for  the  de- 
fendant constitutes  the  basis  of  all  the  er- 
rors assigned.  It  is  an  action  of  ejectment 
for  the  recovery  of  35  acres  of  land,  lying 
within  the  boundaries  of  a  9,000-acre  grant, 
according  to  the  claims  of  the  plaintiff,  but 
wholly  or  partially  outside  thereof,  under  the 
defendant's  interpretation  of  the  evidence. 
Though  the  evidence  set  forth  in  some  hun- 
dreds of  pages  of  the  printed  record,  pertains 
to  locations,  boundary  lines  and  possession, 
these  are  by  no  means  the  only  questions 
involved.  On  the  contrary,  failure  of  the 
plaintiff  to  adduce  any  evidence  of  the  loca- 
tion of  exceptions  from  his  title  papers  may 
render  all  this  great  mass  of  testimony  ut- 
terly valueless  to  both  parties. 

In  his  declaration  the  plaintiff  demands 
the  whole  of  the  Isaac  Hilliard  9,000-acre 
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survey,  granted  to  HllUard  July  17, 1797,  and 
then  a  portion  thereof,  35  acres,  described  as 
the  land  actually  withheld.  The  defendant 
entered  a  disclaimer  as  to  all  the  land  ex* 
cept  the  35  acres  and  apparently  as  to  a 
small  portion  of  it  The  Hilliard  grant  came 
down  to  the  plaintiff  by  a  long  chain  of  con- 
Teyancefl»  but  certain  deeds  excepted  por- 
tions thereof.  One  made  by  William  H. 
Johnson  and  wife  to  Thomas  W.  Bwart,  Sep- 
tember 14,  1869,  excepted  684  acres  out  of 
the  southwest  comer  of  the  grant,  and  al- 
so 800  acres,  granted,  according  to  the  re- 
cital in  the  exception,  to  Sterling  John- 
son, and  "to  be  surveyed  and  set  off  to 
said  Sterling  in  a  square  form  on  one  of  the 
outside  lines"  of  the  Hilliard  grant  By  a 
deed  dated  March  28,  1878,  EJwart  conveyed 
to  McEldowney  the  land  he  acquired  fro'v 
Johnson  and  also  the  excepted  800  acres,  re- 
citing a  purchase  thereof  from  Sterling  John- 
son. As  the  land  in  controversy  here  lies 
In  the  eastern  portion  of  the  Hilliard  grant. 
if  in  it  at  all,  tie  684-acre  exception,  lying 
in  the  southwestern  comer  of  that  grant  does 
not  cover  it,  and,  as  Ewart  acquired  the  800- 
acre  exception  and  included  it  in  his  deed 
to  McEldowney,  tmstee,  and  necessity  for  lo- 
cating it  was  thus  dispensed  with,  the  plain- 
tiff was  obviously  under  no  duty  to  locate 
either  of  these.  But  there  were  other  excep- 
tions, apparently  out  of  the  re-acquired  800 
acres,  but  certainly  not  of  some  portion  of 
the  9,000-acre  grant,  as  shown  by  the  fol- 
lowing clause  of  the  Ewart  deed:  "Also  the 
eight  hundred  acre  tract  excepted  in  said 
deed  as  the  property  of  Sterling  Johnson 
since  purchased  la  the  name  of  T.  W.  E}wart, 
John  Mills  and  Jared  Maris  in  the  suit  of 
Wm.  H.  Johnson  against  Sterling  Johnsdti. 
sale  confirmed  and  George  E.  Boyd  Commis- 
sioner ordered  to  make  a  deed  therefor  in 
Law  Order  Book  No.  4  at  page  162  in 
Clerk's  office  of  Wetzel  County,  excepting 
some  small  tracts  quitclaimed  in  settlement 
and  exchange  of  lands,  but  including  all 
tracts  deeded  to  me  in  exchange  specially 
by  Alexander  Lauts  (Lantz)  by  his  deeds  to 
me  recorded  at  pages  184  &  396  of  Deed  Book 
No.  7,  Wetzel  county."  This  deed  conveyed 
the  land  to  McEldowney,  subject  to  these  ex- 
ceptions, in  trust  to  indemnify  sureties. 
Having  sold  an  undivided  one-sixth  thereof 
to  John  Mills  and  others  under  the  deed  of 
trust  McEldowney,  as  trustee,  conveyed  said 
portion  to  them,  by  his  deed,  dated  Nov.  3, 
1882,  making  the  same  exception  Ewart  had 
made  in  his  deed.  John  Mills,  the  plaintiff, 
claims  under  these  deeds. 

The  defendant  is  in  possession  of  the  35 
acres,  claiming  title  thereto.  It  is  a  portion 
of  an  85-acre  tract  surveyed  and  entered,  by 
Thomas  Tucker,  under  a  land  office  treas- 
ury warrant  issued  May  10,  1848.  Tucker 
sold  his  right  under  this  survey  to  Silas  Wi- 
att,  giving  him  a  memorandum  of  the  sale. 
Wlatt  assigned  this  to  James  Edgell,  who 
conveyed  a  portion  of  the  land  to  Abram  Ice. 


By  a  deed,  dated  January  5,  1894,  he  con- 
veyed the  residue  thereof,  the  35  acres  in 
controversy,  together  with  two  other  tracts, 
making  an  aggregate  of  92.25  acres,  to  his 
son,  James  A.  Edgell,  the  defendant  in  this 
action.  As  the  35-acre  tract  had  never  been 
entered  upon  the  land  books  for  taxation,  it 
was  sold,  in  the  manner  prescribed  by  law, 
as  forfeited  land,  in  the  year  1889,  and  pur- 
chased by  said  James  A.  Edgell. 

[1,  3,  4]  If  this  land  Is  not  within  the  Hil- 
liard patent,  or,  If  within  it.  and  also  with- 
in an  exception  from  the  Ewart  deed,  the 
plaintiff  cannot  recover,  for  the  defendant  is 
in  possession  under  a  perfect  title,  in  the  case 
first  supposed,  and  under  a  bona  fide  claim 
and  color  of  title  in  the  other.  He  is  not  an 
intruder,  wherefore  his  possession  alone 
avails  him  as  against  persons  unable  to  show 
good  title,  or  falling  to  do  so.  Hence  a  vital 
inquiry  is  whether  the  plaintiff  was  bound 
to  prove  the  land  In  controversy  was  within 
the  9,000-acre  survey  and  also  outside  of  the 
exceptions  from  the  E^7art  deed,  agreeably  to 
the  general  rule  as  to  the  burden  of  proof. 
Acquiescing  in  the  rule,  declared  in  Stock- 
ton V.  Morris,  39  W.  Va.  432,  19  S.  E.  531, 
Patrick  V.  Dryden,  10  W.  Va.  387,  and  later 
cases,  the  plaintiff  in  error  denies  its  appli- 
cation upon  the  theory  of  invalidity  of  the 
exceptions  for  indefiniteness  and  uncertainty 
of  the  terms  used  for  creation  thereof.  They 
are  described  as  "some  small  tracts  quit- 
claimed in  settlement  and  exchange  of 
lands."  Other  terms  used  in  immediate  con- 
nection with  this  descriptive  matter  clearly 
indicafe  that  they  were  **qultclaimed"  by 
Ewart,  the  grantor.  By  them  he  granted  all 
tracts  deeded  to  him  "^  exchange."  Obvious- 
ly this  means  the  excepted  lands  had  been 
quitclaimed  by  him  in  exchange  of  other 
lands  conveyed  to  him.  Nor  do  we  doubt 
that  the  term  "small  tracts  quitclaimed" 
means  lands  previously  conveyed  by  quit- 
claim deeds.  Such  deeds  are  well  known 
in  conveyancing,  and  the  parties  are  presum- 
ed to  have  used  the  words  in  a  deed  or  con- 
tract in  the  sense  in  which  they  are  gener- 
ally understood.  If  the  clause  in  question 
had  excepted  lands  "deeded"  or  "conveyed," 
there  could  be  no  doubt  as  to  the  meaning  of 
the  word.  What  we  have  here  differs  from 
the  supposed  case  only  in  the  use  of  a  word 
importing  previous  conveyances  by  a  par- 
ticular kind  of  deed.  This  conclusion  ac- 
cords with  the  interpretation  of  the  wbrd 
"quitclaim"  in  Brame  v.  Towne,  56  Minn. 
126,  57  N.  W.  454.  So  construed,  this  clause 
furnishes  means  of  identification  of  the  ex- 
cepted lands.  They  are  lands  conveyed  by 
Thomas  W.  Efwart  out  of  the  land  generally 
described  in  the  deed,  to  persons  not  named, 
and  in  exchange  for  other  lands,  some  of 
which  were  so  conveyed  to  EJwart  by  Alex- 
ander Lantz  by  certain  deeds,  recorded  in  a 
certain  deed  book  at  pages  given  by  number. 
In  Low  V.  Settle,  32  W.  Va.  600,  9  S.  E.  922, 
an  exception,  giving  the  quantity  of  land  and 
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the  name  of  the  vendee,  was  upheld.    The  |     This  eondnaion  neceasarily  and  admittedly 
name  of  the  grantor  constitutes  an  equally   Jnstlflea  the  giving  of  the  peremptoxy  instmc- 


good  index.  The  condnsion,  here  stated,  is 
amply  sustained  by  the  following  authorities: 
McOormick  v.  Monroe,  46  N.  G.  13;  Justice 
V.  Eddings,  75  N.  C  581;  Midgett  v.  Whar- 
ton, 102  N.  O.  14,  8  S.  B.  778 ;  King  v.  Wells, 
94  N.  a  344;  Brown  v.  Blckard,  107  N.  C. 
639,  12  S.  B.  570;  Bockafeller  v.  Arlington, 
91  IlL  875;  Johnson  v.  Lumber  Ck).,  47  Wis. 
326,  2  N.  W.  552;  Getchell  v.  Whittemore, 
72  Me.  393.  That  the  excepted  land  need 
not  be  described  by  metes  and  bounds  or 
by  name  in  the  excepting  clause  of  the  deed 
is  conclusively  established  by  the  decisions 
just  dted  and  also  by  others.  See  Stockton 
V.  Morris,  39  W.  Va.  432,  19  S.  B.  531,  in 
which  Judge  Brannon  said:  ''But  there  is 
reserved  a  quantity  of  nine  hundred  and 
eighty-five  acres  besides  other  dalms  spe- 
dflcally  mentioned,  and  it  may  be  in  the 
bank's  five  thousand-acre  entry,'*  and  also 
Patrick  V.  Dryden,  10  W.  Va.  387,  in  which 
a  similar  exception  was  sustained.  Some  of 
the  authorities  here  dted  sustain  exceptions 
whidi  do  not  state  the  quantity  of  the  land. 
Nor  is  it  necessary  that  the  excepting  clause 
refer  to  records  or  documents  for  identifica- 
tion, as  matter  of  description,  as  many  of 
them  will  show.  In  Johnson  v.  Lumber  Co.. 
47  Wis.  326,  2  N.  W.  552,  it  was  held  that 
production  of  a  recorded  mortgage,  for  one 
made  descriptive  of  excepted  land,  and  found 
to  be  contradictory  of  other  descriptive  terms 
used,  was  not  proof  of  the  nonexistence  of 
an  unrecorded  mortgage,  accordant  with  the 
description  in  the  deed.  No  particular  form 
is  essential  to  an  exception.  Plain  expres- 
sion of  intent  to  except  and  descriptive  mat- 
ter by  which  the  subject  of  the  exception 
can  be  identified  always  suffice.  These  au- 
thorities compel  us  to  say  the  exceptions  are 
not  void  for  uncertainty. 

Impossibility  of  locating  the  excepted  land 
is  the  burden  of  complaint  against  the  appli- 
cation of  the  rule  of  practice  above  mention- 
ed. This  has  not  been  shown.  The  record 
discloses  no  evidence  of  any  effort  to  locate 
them.  For  aught  that  appears,  the  deeds 
may  be  recorded  and  cover  the  land  in  con- 
troversy. No  witness  testifies  to  any  unsuc- 
•cessful  effort  of  any  kind  to  locate  them. 
Whether  proof  of  inability  to  do  so  would 
vary  the  rule  of  practice  we  are  not  called 
upon  to  say,  since  the  record  dlsdoses  none. 

[2]  The  form  of  the  dedaration,  relied  up- 
on as  dispensing  with  the  application  of  the 
rule,  pertains  to  the  issue,  not  the  proof. 
The  count,  particularly  demanding  the  35 
acres,  with  the  plea  of  not  guilty,  dearly, 
and  sharply  defines  the  issue  for  the  purpos- 
es of  trial  and  verdict,  and  was  approved  as 
good  pleading  in  Coal  Co.  v.  Howell,  36  W. 
Va.  489,  15  S.  B.  214.  The  question  we  have 
here  is  one  of  practice,  pertaining  to  trial 
and  evidence,  not  pleading. 


tlon,  affirms  the  judgment  and  renders  con- 
sideration of  the  additional  assignments  of 
error  useless. 


w.  v«.  «6) 

HANNIS  DISTILLING  CO.  v.  BEBKBDl^EY 
COUNTY  COUBT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  16, 1911.) 

(SyUahus  ly  the  Court.) 

1.  Taxation  (§  88*)— Ownsbship  or  Pbopeb* 
TV  IN  CusTooT  — fi^rinBNCB—IssuAjBrcB  or 
Cebtificatk. 

A  warehouseman  overthrows  the  prasump 
tion  of  his  ownership  of  propert]^  in  his  custody 
by  proving  the  issuance  of  certificates  therefor 
to  other  persons  by  which  he  has  bound  himself 
to  deliver  the  possession  thereof  to  the  holder  on 
the  surrender  of  the  certificate  and  payment  ci 
storage  and  other  charges  on  the  property. 

[E2d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SI  178,  179;   Dec.  Dig.  |  8&*] 

2.  Taxation  d  83*)--LisnNO  of  PBOPKarr 
FOR  Ownership  —Warehouseman  —  Taxa- 
tion—Statutory    Provisions— *  •Trustee.*' 

Under  section  55  of  chapter  85  of  the  Acts 
of  1906  (section  739,  Code  1906),  it  was  the  duty 
of  every  agent,  having  the  custody  of  personal 
propertv,  to  list  the  same  for  taxation  in  the 
name  of  the  owner.  A  warehouseman  is  a  trus- 
tee within  the  meaning  of  clause  **d*'  of  said  seo- 
tion. 

[Ed.  Note.~For  other  ca^es,  see  Taxation* 
Cent,  Dig.  H  172,  173 ;   Dec.  Dig.  f  83.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  8.  pp.  712^-7183,  7822.] 

3.  Taxation  ({  83»)  — Listing  of  Pbopebtt 
FOR  Taxation— Statutory  Provisions. 

Such  a  custodian  of  property  is  not  person* 
ally  chargeable  therewith  for  the  purposes  of 
taxation,  tf  he  lists  it  for  that  purpose  in  the 
name  of  the  owner,  on  the'  request  of  the  as- 
sessor. 

[E3d.  Note.--ror  other  cases,  see  TaxatioB» 
Cent  Dig.  §f  172,  173 ;   Dec  Dig.  I  83.*] 

4.  Taxation  (S  86*)— Listing  for  Taxation'^ 
Refusal  of  Warehouseman  to  List  Prop- 
erty Belonging  to  Another— Power  of 
Assessor.    . 

On  the  refusal  of  a  warehouseman  to  list 
the  proper^  under  his  control  and  to  disclose 
the  name  of  the  owner  therepf ,  the  ajssessor  may 
properly  assess  it  In  the  name  of  the  custodian. 

[Ed.  Note.— For  other  cases,  see  TaxatioOt 
Dec.  Dig.  i  8a*] 

5.  Taxation  (§  4«1*>— Listing  of  Propertt 
for  Taxation-— Penalty  fob  Failure  to 
Lisrr. 

An  agent  or  other  person,  charged,  for  the 
purposes  of  taxation,  with  personal  property  of 
another  in  his  i)ossession,  on  his  refusal  to  list 
the  same,  as^  required  by  chapter  85  of  the  Acts 
of  1905  (Code  1906,  l§  672^1),  Is  not  entiUed 
to  relief  from  such  assessment 

[EM.  Note.— For  other  cases,  see  TaxatioOv 
Dec.  Dig.  I  461.*] 

(Additional  Syllahiu  hy  BditoritU  Staf.) 

6.  Taxation  (§  403*)— Valuation  for  Taxa- 
tion—Right TO  Review. 

In  controversies  involving  only  questions 
of  valuation  of  admittedly  taxable  property,  the 
right  of  review  stops  in  the  ciroiit  court,  but, 
Aa  to  controversies  involving  taxability  of  prop^ 
erty  or  taxation  thereof  in  the  name  of  a  par- 


^For  other  oaseB  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Ke/  No.  Series  *  Rep'r  Indexes 
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Cicular  person,  supposedly  made  by  the  statute, 
the  right  of  reyiew  extends  to  the  Sapreme  Court 
of  Ai^eals. 

[Bd.  Note.— For  other  eases,  see  Tkxation, 
Dec  Dig.  I  498.^ 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  the  Hannls  Distilling  Company 
against  the  County  Court  of  Berkeley  Coun- 
ty. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Faulkner,  Walker  ft  Woods,  for  plaintiff 
in  error.  H.  B.  Gilkeeon  and  A.  B.  Noll,  for 
defendant  in  error. 

POFFENBABOBR,  J.  On  this  writ  of  eiv 
ror,  involTlng  an  aasessmoit  of  taxes  against 
fhe  plaintiff  In  error  for  the  year  1907,  our 
Jurisdiction  In  cases  of  this  class  is  ques- 
tioned, and,  after  that,  the  correctness  of  the 
Judgment  of  the  circuit  court. 

The  nature  of  the  controversy  is  the  same 
as  that  involyed  in  Hannls  Distilling  Co.  ▼. 
County  Court,  reported  in  62  W.  Va.  442,  69 
fi.  BL  1061,  which  was  an  assessment  of  the 
same  company  for  the  year  1906.  Taxed 
with  several  thousand  barrels  of  whisky 
found  In  its  bonded  warehouse,  and  claiming 
not  to  be  the  owner  thereof,  the  plaintiff  in 
error  tested  the  assessment  unsuccessfully  In 
the  county  court,  appealed  from  Its  order  to 
the  circuit  court,  and  obtained  a  writ  of  er- 
ror from  this  court  to  the  Judgment  of  the 
circuit  court  The  appellate  Jurisdiction  of 
this  court  was  not  then  denied.  Here  the 
objection  of  want  of  such  Jurisdiction  is  In- 
terposed. 

[I]  A  distinction  between  controversies  in- 
volving only  questions  of  valuation  of  ad- 
mittedly taxable  property  and  controversies 
Involving  the  taxability  of  property  or  taxa- 
tion thereof  In  the  name  of  a  particular  per- 
son supposedly  made  by  the  statute  has  been 
often  adverted,  and  it  has  been  generally  con- 
ceded that  the  right  of  review  stops  In  the 
circuit  court  in  the  former  class,  but  extends 
to  this  court  In  the  latter. 

Upon  mature  and  laborious  consideration, 
the  Jurisdiction  was  upheld  in  State  v.  South 
Penn  Oil  Co.,  42  W.  Va.  80,  24  S.  B.  688. 
The  reasoning  of  Judge  Holt  in  that  case  is 
not  conclusive,  but  the  decision  has  never 
been  overruled.  Moreover,  It  harmonizes 
with  decisions  In  Bank  v.  Mercer  County,  36 
W.  Va.  841,  15  S.  B.  78 ;  U.  S.  Coal,  etc,  Co. 
T.  Randolph  County  Court  38  W.  Va.  201, 
18  S.  B.  566 ;  Bridge  Co.  v.  Kanawha  County 
Court,  41  W.  Va.  658,  24  8.  B.  1002 ;  Bank  v. 
State,  58  W.  Va.  559,  52  S.  B.  494.  The  Ju- 
risdiction has  been  denied  in  several  cases 
involving  only  questions  of  valuation.  Blue- 
field  Waterworks  Co.  v.  State,  63  W.  Va.  480, 
60  6.  B.  403;  McLean  v.  State,  61  W.  Va.  537, 
56  S.  B.  884;  Bank  v.  County  Court,  65  W. 
Va.  208,  63  S.  B.  1098.  None  of  the  hitter 
In  any  way  conflict  with  those  of  the  former 
class.   Though  the  McLean  Case  may  have  In- 


volved taxability  of  oil  and  gas  in  plaos^  it 
was  disposed  of  as  one  pertaining  only  to 
valuation  and  the  appellate  Jurisdiction  de- 
nied on  that  ground.  Whether  the  decision 
in  State  v.  South  Penn  Oil  Co.,  on  the  ques- 
tion of  Jurisdiction,  was  right  or  wrong,  it 
has  stood  unchallenged  and  unaffected  for 
many  years.  Though  the  tax  laws  have  bed 
frequently  revised  and  altered  by  the  Legisla- 
ture within  that  period,  the  power  and  Juris- 
diction asserted,  as  aforesaid,  have  not  been 
denied  or  divested  by  any  statutory  provi- 
sion. From  this  we  assume  satisfaction  with 
the  ruling  on  the  part  of  both  the  people  and 
the  Legislature,  and  the  wholesomeness  of 
such  Jurisdiction  Is  manifest  But  for  it 
property  might  be  regarded  in  one  Judicial 
circuit  as  taxable  and  in  another  untaxable, 
and  persons  as  chargeable  with  taxes  on 
property  under  certain  conditions,  and  not 
under  others,  according  to  the  circuit  in 
which  they  happen  to  reside.  Uniformity  of 
decision  upon  questions  of  this  kind  is  both 
desirable  and  necessary,  and  It  is  difficult  to 
see  how  it  could  be  attained  otherwise  than 
by  the  exercise  of  the  Jurisdiction  of  this 
court  in  some  form.  In  view  of  these  con- 
siderations, we  are  unwilling  to  overrule 
these  decisions,  and  consider  It  unnecessary 
to  enter  upon  any  elaborate  discussion  of  the 
question. 

On  the  writ  of  error  disposed  of  In  62  W. 
Va.  442,  59  8.  B.  1051,  we  held  that  the  Joint 
custody  and  control  of  a  bonded  warehouse 
by  the  proprietor  thereof  and  the  federal 
storekeeper  in  charge  did  not  constitute  such 
a  change  of  possession  of  the  liquor  stored 
therein  as  to  destroy  presumption  of  owner- 
ship thereof  by  the  distiller;  and  that,  upon 
an  application  for  relief  from  erroneous  as- 
sessment, by  the  distiller,  upon  the  theory 
of  ownership  of  the  liquor  assessed  to  him  in 
the  holders  of  warehouse  receipts  or  cer- 
tificates therefor,  he  must  overcome  this 
presumption  by  proof  of  title  in  the  holders 
of  such  certificates. 

Seeing  the  proof  of  such  ownership  did  not 
measure  up  to  the  legal  requirements,  the 
Judgment  of  the  circuit  court,  refusing  to  dls* 
turb  the  assessment,  was  affirmed. 

[1]  In  this  case  we  are  confronted  with 
proof  which  we  deem  sufficient  to  overcome 
the  presumption.  Insufficiency  of  the  evidence 
to  prove  it  has  been  argued  at  great  length  in 
the  brief,  but  we  think  the  position  of  the 
attorneys  for  the  defendant  lu  error  is  un- 
tenable. They  have  also  insisted  that  the 
plaintiff  In  error  is  a  trustee  in  possession  or 
a  pledgee  in  possession  against  whom  the  tax 
on  the  property  may  be  lawfully  assessed. 
We  are  not  convinced  by  this  argument  ei- 
ther. The  distilling  company  has  no  title  to 
the  property  or  l>eneficial  interest  therein.  It 
is  a  mere  bailee  for  hire.  It  is  therefore 
clearly  not  a  trustee  within  the  meaning  of 
that  provision  of  the  statute.    Neither  is  it  ft 
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pledgee.  The  property  Is  not  held  for  any  In- 
dependent, collateral,  or  antecedent  Indebted- 
ness of  any  kind.  It  Is  merely  stored  in  the 
warehouse  and  subject  to  a  Hen  by  contract, 
as  well  as  by.  the  common  law,  for  storage 
charges,  for  the  enforcement  of  which  no 
power  of  sale  Is  given  either  by  the  contract 
or  the  law. 

If  the  record  disclosed  nothing  more,  the 
applicant  would  have  been  entitled  to  relief. 
In  its  return  to  the  assessor  it  charged  itself 
with  8,305  barrels  of  whisky,  claiming  that 
to  be  all  it  owned,  although  there  were  22,000 
barrels  more  in  the  warehouse.  This  it  dis- 
claimed ownership  of  and  failed  to  list  as 
the  property  of  any  other  person.  There- 
upon the  assessor  charged  it  with  $176,000  as 
the  value  of  the  omitted  property.  Assuming 
failure  of  duty  on  the  part  of  the  applicant, 
respecting  the  listing  of  this  property,  an  in- 
quiry arises  as  to  which  the  briefs  are  silent, 
namely,  whether  such  failure  denied  the  ap- 
plicant any  remedy  for  the  assessment  of 
this  property  against  it  In  the  case  between 
these  same  parties,  reported  in  62  W.  Va.  442, 
60  S.  E.  1051,  we  held  that,  for  the  purposes 
of  taxation,  the  title  to  personal  property 
was  presumed  to  be  with  the  possession 
thereof,  and  that  an  assessment  against  this 
applicant  of  property  in  its  possession,  but 
not  owned  by  it,  on  its  refusal  to  disclose  the 
name  of  the  owner,  was  a  proper  assessment 
If,  therefore.  It  refused  in  1907  to  disclose 
the  name  of  the  owner  of  the  property,  then 
in  its  custody,  the  same  principle  will  sustain 
this  assessment,  if  the  statute  denied  it  all 
remedy  for  correction  of  the  error  by  way  of 
punishment  for  its  refusal  to  list  the  prop- 
erty. 

[2]  The  assessment  was  made  under  an  act 
passed  by  the  Legislature  on  February  24, 
1905,  and  in  effect  from  its  passage.  That 
act  made  it  the  duty  of  the  owners  of  prop- 
erty to  furnish  the  assessor,  on  bis  applica- 
tion, all  necessary  information  concerning  the 
same,  and  also  provided  that  lists,  according 
to  a  prescribed  form,  should  be  made  and  fur- 
nished— ^in  the  case  of  the  property  of  a 
minor,  by  his  guardian,  if  any,  and,  if  none, 
by  his  father,  if  living,  or  if  not  by  his  moth- 
er, if  living,  and,  if  neither  was  living  or  re- 
sided in  the  state,  by  the  person  having 
charge  of  the  property;  in  the  case  of  prop- 
erty of  a  married  woman,  by  herself  or  her 
husband,  in  her  name;  in  the  case  of  the 
property  of  a  husband,  out  of  the  state  or 
incapable  of  listing  the  property,  by  his  wife ; 
in  the  case  of  property  held  in  trust  by  the 
trustee,  if  in  possession  thereof,  otherwise  by 
the  party  for  whose  benefit  it  was  held;  in 
the  case  of  property  of  a  deceased  person,  by 
the  personal  representative;  in  the  case  of 
the  property  of  an  insane  person^  or  a  person 
confined  tn  the  penitentiary,  by  his  commit- 
tee; in  the  case  of  the  property  of  a  com- 
pany, incorporated  or  not  whose  assets  were 
in  the  hands  of  an  agent  factor  or  receiver, 
by  such  agent  factor  or  receiver,  or  the  pres- 


ident, proper  accounting  ofllcer,  partner,  or 
agent  within  the  state.  Other  provisions 
were  made  for  listing  property  held  under 
other  peculiar  circumstances.  In  all  these 
cases,  the  person  required  to  list  the  proper- 
ty was  directed  to  list  it  separately  from  his 
own,  designating  the  person,  company,  estate, 
or  trust  to  which  it  belonged.  The  plain  ob^ 
Ject  of  this  provision  was  to  secure  a  fuU 
and  complete  return  of  all  personal  proper- 
ty for  the  purposes  of  taxation.  It  is  less 
general  in  its  terms  than  the  corresponding 
provision  found  in  the  previous  statute.  Sec- 
tion 41  of  chapter  29  of  the  Code  of  1809 
(Code  1906,  f  821—44).  The  first  clause  of 
that  section  required  every  person  of  full 
age  and  sound  mind  to  list  for  taxation  the 
property  belonging  to  him,  subject  to  certain 
exceptions,  and  the  persons  and  property  un- 
der his  charge  and  control  subject  to  taxa- 
tion, and  furnish  to  the  assessor,  on  his  ap- 
plication, all  necessary  Information  respect- 
ing the  same.  These  two  provisions  are  in 
pari  materia.  Presumptively  the  new  statute 
was  intended  to  be  as  broad  as  the  old  one. 
It  would  have  been  anomalous  and  manifest- 
ly contrary  to  the  presumed  legislative  in- 
tent to  leave  an  avenue  of  escape  for  any 
taxable  property.  We  must  assume,  there- 
fore, that  somewhere  in  section  55  of  chapter 
35  of  the  Acts  of  1905  the  Legislature  intend- 
ed to  provide  for  the  return  of  any  taxable 
property  belonging  to  one  person  and  in  the 
possession  of  another.  It  is  plain  that  It 
did  not  Intend  to  charge  property  against  any 
person  simply  and  only  because  he  had  It  in 
his  possession,  for  he  was  authorized  and 
directed  to  list  it  in  the  name  of  the  owner. 

[8]  But  manifestly  it  did  not  Intend  to  per- 
mit property  to  escape  taxation  by  reason  of 
the  custody  thereof  by  persons  other  than 
the  owners.  As  has  already  been  stated,  this 
new  section  is  not  as  broad  in  its  terms  as 
the  old  one.  Nowhere  does  it  say  every  per- 
son shall  list  his  own  property  and  the  prop- 
erty under  his  charge  and  control.  Instead 
of  saying  this  and  then  proceeding  to  give 
directions  for  listing  In  certain  cases  of 
such  custody,  it  gives  directions  in  those  cas- 
es, but  omits  the  general  provision  covering 
all  other  similar  cases.  However,  the  two 
provisions  are  acts  in  pari  materia,  and  the 
old  one  may  be  looked  to  for  purposes  of 
the  new  one.  In  the  case  of  a  minor,  his 
property  must  be  listed  by  the  person  hav- 
ing it  in  charge,  if  there  is  no  other  person 
in  the  state  to  do  it  In  the  case  of  proper- 
ty owned  by  companies  having  their  assets 
In  the  hands  of  an  agent  factor,  or  receiver, 
such  agent  factor,  or  receiver  must  list  it 
Neither  of  these  two  provisions,  found  In 
clauses  "a*'  and  "g**  of  said  section  55,  cov- 
ers the  case  we  have  here  in  express  terms, 
but  they  disclose  the  spirit  and  purpose  of 
the  section.  Clause  *'d"  of  that  section  says 
property  held  in  trust  must  be  listed  by  the 
trustee  if  in  possession  thereof,  otherwise  by 
the  party  for  whose  benefit  It  Is  held.    Ol?- 
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!ng  effect  to  the  presumea  intention  of  the 
Legislature,  we  must  give  the  word  "trus- 
tee" its  broadest  and  fullest  meaning.  While 
the  applicant  was  a  bailee,  and  not  techni- 
cally a  trustee,  a  bailment  involves  a  trust 
in  the  broad  sense  of  the  term.  The  bailee  is 
a  custodian  of  property  which  clearly  em- 
braces a  trust  If  the  statute  contained  no 
word,  expressive  of  intent,  to  require  custo- 
dians of  property,  other  than  those  specific- 
ally mentioned*  and  we  regarded  "trustee" 
as  having  been  used  in  its  technical  sense, 
we  might  hold  the  statute  insufficient  to  cov- 
er a  case  like  this  (White  v.  County  Ck>urt, 
63  W.  Va.  230,  59  S.  E.  884,  981),  but  we 
have  a  word  here,  which,  taken  in  its  broad, 
nontechnical  sense,  expresses  the  intent  of 
the  old  statute,  and  makes  the  new  one  ac- 
cord with  it  as  well  as  the  mandate  of  the 
Constitution  requiring  taxation  of  all  prop- 
erty. We  think,  therefore,  it  was  the  duty 
of  the  applicant  to  list  the  property  In  ques- 
tion. 

Assuming  Its  refusal  to  do  so,  after  a  prop- 
er demand,  we  must  ascertain  the  consequenc- 
es of  such  failure.  Sections  71  and  72  of 
said  chapter  35  of  the  Acts  of  1905  (sections 
755,  756,  Code  1906)  require  persons  listing 
property  for  taxation  to  append  to  the  lists 
certificates  of  a  prescribed  form,  and  then 
provided  as  follows:  "Any  person  whose  du- 
ty it  is  by  law  to  list  property  for  taxation 
and  who  shall  refuse  to  verify  such  list,  be- 
ing called  upon  to  do  so,  shall,  in  addition  to 
any  other  penalty  provided  for  such  refusal, 
be  denied  the  right  to  apply  to  any  court  to 
have  the  assessment  and  valuation  of  his 
property,  which  the  assessor  may  make, 
changed  In  any  manner."  Section  73  (sec- 
tion 757)  provided  as  foUows:  *'If  any  per- 
son whose  duty  it  is  by  law  to  list  any  real 
or  personal  property,  being  called  upon  by 
the  assessor  to  do  so,  refuse  to  furnish  a 
proper  list  thereof,  or  to  make  such  oath  as 
is  required  by  this  chapter ;  or  if  any  person 
refuse  to  answer,  or  answer  untruly,  any 
question  lawfully  asked  by  the  assessor,  or 
fail  or  refuse  to  deliver  any  statement  re- 
quired by  law,  *  *  *  he  shall  be  denied 
all  remedy  provided  by  law  for  the  correc- 
tion of  any  assessment  made  by  the  asses- 
sor." In  the  case  of  the  failure  of  any  per- 
son to  furnish  a  proper  list  or  the  furnish- 
ing of  an  Incomplete  or  erroneous  list,  the 
assessor  was  authorized  by  section  74  (sec- 
tion 758)  to  list  the  property  and  fix  its 
value,  or  to  supply  the  omission  and  correct 
the  errors,  upon  the  best  information  he 
could  obtain  from  other  sources. 

[4,  6]  Thus  the  law  provided  a  remedy  in 
case  of  refusal  to  furnish  a  list  or  the  rendi- 
tion of  an  incomplete  or  erroneous  list  It 
authorized  the  assessor  to  charge  the  dere- 
lict person  with  such  property  as  in  his  opin- 
ion based  upon  the  information  obtainable 
he  ought  to  be  charged  with.  It  also  inflict- 
ed upon  the  obdurate  citizen  a  penalty  for 
ttls  misconduct  by  denial  of  any  relief  from 


the  error,  if  any,  In  the  assessor's  list  and 
valuation.  Section  129  (section  816)  of  the 
same  chapter  gave  a  right  to  apply  to  the 
county  court  for  relief  from  erroneous  as- 
sessments, but  that  section  must  be  read  in 
connection  with  sections  72,  73,  and  74  deny- 
ing relief  In  certain  cases  and  for  stated 
causes.  Effect  must  be  given  to  all  these  sec- 
tions. We  are  not  to  assume  the  Legislature 
intended  by  implication  to  give  back  in  sec- 
tion 129  what  it  had  taken  away  by  sections 
72  and  73;  and  effect  may  be  given  to  said 
sections  without  destroying  the  effect  of  sec- 
tion 129.  The  Legislature  may  well  have 
contemplated  numerous  cases  of  errors  and 
mistakes  on  the  part  of  citizens  and  officers 
in  the  listing  and  valuation  of  property,  who 
were  in  no  sense  guilty  of  any  disobedience 
of  law.  All  such  are  allowed  the  benefit  of 
that  section.  Nothing  in  the  statute  says  a 
list  for  valuation  made,  as  required  by  sec- 
tions 55,  72,  and  73,  shall  be  binding  upon 
the  person  who  makes  it  The  plain  purpose 
of  these  provisions  is  to  compel  a  full  and 
complete  disclosure  of  taxable  property  with 
its  value.  If,  by  some  mischance,  a  person 
erroneously  charged  himself  with  more  prop- 
erty than  he  owned,  or  valued  it  beyond  its 
worth,  he  also  could  obtain  the  benefit  of  the 
provision  in  section  129  of  the  same  chapter. 
Hence,  there  is  no  rule  of  construction  which 
forbids  reasonable  operation  to  all  of  these 
provisions.  They  were  all  in  effect  in  the 
year  1907,  when  this  assessment  was  made. 

Obviously,  then,  the  remaining  and  conclu- 
sive inquiry  is  whether  a  demand  was  made 
upon  the  applicant  to  list  the  property  and 
it  refused  to  do  so.  That  a  blank  list  was 
delivered  to  it  is  beyond  question.  It  filled 
out  that  list,  charging  itself  with  all  of  its 
own  property,  but  omitting  the  22,000  barrels 
of  whisky  in  question.  As  to  that  property 
it  made  no  list,  and  the  assessor  testified  that 
its  agent  In  charge  refused  to  do  so.  In  re- 
sponse to  the  question  whether  he  had  any 
conversation  with  the  agent  about  the  assess- 
ment of  this  property,  he  says,  "Well,  as  well, 
as  I  can  recollect,  when  Mr.  Parks  handed 
me  that  blank,  it  was  filled  up  by  the  Han- 
nis  Distilling  Company.  I  don't  know  wheth- 
er I  could  go  over  the  exact  words  that  he 
said.  He  said  I  would  have  to  get  it  like  I 
got  it  before,  and  I  got  it"  He  then  testifies 
that  for  the  year  1905  he  went  to  the  offii- 
dals  of  the  company,  and  they  told  him  they 
could  not  give  him  any  information  about 
the  whisky  in  the  warehouse,  and  he  then 
reported  the  matter  to  the  State  Tax  Com- 
missioner, who  directed  him  to  assess  it  to 
the  company  arbitrarily.  He  did  so  and  that 
assessment  was  the  one  formerly  disposed  of 
in  this  court  Several  letters  from  the  Tax 
Commissioner  to  the  assessor,  dated  in  the 
month  of  July,  1905,  relating  to  the  subject 
and  giving  sudi  directions,  were  put  in  evi- 
dence in  this  proceeding.  Mr.  Parks,  the 
agent  denies  the  conversation  about  the  own- 
ership of  the  property  to  which  the  assessor 
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testlfled,  saying  lie  was  posltlye  no  snch  In- 
quiry was  made  of  him  for  the  year  1907, 
but  he  thinks  It  was  made  In  the  year  1905. 
He  also  admits  having  told  the  assessor  he 
did  not  know  who  the  owners  of  the  proper- 
ty were,  and  that,  if  he  had  Inquired  of  him 
In  1907,  he  could  not  have  told  him  the 
names  of  the  owners,  but  would  have  sub- 
mitted the  matter  to  the  Philadelphia  ofDce. 
We  think  It  plain  from  all  this  evidence  that 
the  Information  would  not  have  been  given, 
if  it  had  been  asked^  that  the  list  would  not 
have  been  made,  and  also  that  a  sufficient 
demand  was  made  by  the  assessor,  when  he 
mailed  or  delivered  to  the  applicant  a  blank 
on  which  this  property  should  have  been 
listed.  The  demand  and  refusal  of  1905 
would  not  suffice  for  the  year  1907,  of  course, 
but  the  transactions  of  that  year  show  a  de- 
liberate purpose  on  the  part  of  the  company 
to  prevent  the  taxation  of  the  property  stor- 
ed In  Its  warehouse  In  Its  own  name  or  In 
the  names  of  the  owners.  It  maintained  this 
position  in  1906.  It  received  an  assessment 
blank  In  1907,  knowing  the  assessor  desired 
It  to  list  this  property,  and  used  It  for  Its 
own  property.  It  must  have  known  addi- 
tional blanks  would  have  been  furnished  on 
request.  These  circumstances  all  go  Into  the 
scale  on  the  conflict  In  testimony  between  Its 
agent  and  the  assessor  which  both  the  coun- 
ty court  and  the  circuit  court  have  passed 
upon.    We  cannot  disturb  their  finding. 

Seeing  no  error  In  the  Judgment,  we  af- 
firm It 
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COPP  et  al.  V.  STATE)  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  16,  1911.) 

(ByUdbus  hy  the  Court.) 

1.  Taxation  (<§§  456,  493*)— Illegai.  Asssss- 
MSNT— Remedies  of  Owneb. 

If  an  assessor  assesses  land  which  is  not 
liable  for  taxes,  the  party  aggrieved  has  a  right 
to  appear  before  the  board  of  review  and  equal- 
ization and  have  such  erroneous  assessment  cor- 
rected by  said  board,  in  the  manner  provided  by 
section  18  of  chapter  29.  Code  1906.  as  amended 
te?  chapter  80,  Acts  1907  (Code  Supp.  1909.  c. 
29,  I  1$).  If  said  board  should  refuse  to  make 
the  correction,  he  can  appeal  to  the  circuit  court. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f|  813,  876^83:  l>ec  Dig.  »  456, 
493.»] 

2.  Taxation  (|  493*)  —  Rxynw  —  Apfkai.  to 

SUPBBMB  €k)UBT. 

In  the  matter  of  such  appeal,  the  circuit 
court  acts  judicially  when  it  decides  the  ques- 
tion of  the  liability,  or  nonliability,  of  the  prop- 
erty to  taxation,  and  the  judgment  of  the  cir- 
cuit court  is  subject  to  review,  upon  writ  of 
error,  by  this  court,  when  the  taxes  levied  on 
such  property  amount  to  $100  or  more. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Gent  Dig.  H  876-883;    Dec  Dig.  |  493.*] 

S»  Taxation  (8  5*>— Assessusnt— BxEifpnoNs 

— GOVERNUBNT  LANDS. 

If  land  once  owned  and  used  by  the  Unit- 
ed States  for  governmental  purposes  be  sold  to 


private  persons,  pursuant  to  an  act  of  Congress, 
and  the  legal  title  retained  to  secure  the  future 
payment  of  any  part  of  the  purchase  money,  it 
IB  not  liable  to  taxation  bv  the  state  or  by  any 
of  the  state's  governmental  agencies,  so  long  as 
the  lien  in  favor  of  the  United  States  remains 
unsatisfied. 

[Ed,  Note.~ror  other  eases,  see  Taxation, 
Cent  Dig.  fS  17,  31-45 ;   Dec.  Dig.  |  5.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  C.  H.  Copp  and  others  against 
the  State  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Aflarmed. 

T.  O.  Townsend,  J.  B.  Handlan,  and  W.  G. 
Conley,  Atty.  Gen.,  for  plaintiffs  in  error. 
Hubbard  &  Hubbard,  for  defendants  in  er- 
ror. 

WILLIAMS,  P.  This  in  a  writ  of  error  to 
a  Judgment  of  the  circuit  court  of  Ohio  coun- 
ty, rendered  January  15,  1910,  exonerating 
the  old  customs  house  and  post  office  lot  and 
building  In  the  city  of  Wheeling  from  taxes 
assessed  thereon  for  the  year  1909.  The  case 
presents  for  decision  two  questions:  (1)  Ju- 
risdiction in  this  court;  (2)  the  right  of  a 
state  to  levy  taxes  upon  real  estate  to  which 
the  United  States  had  the  legal  title,  and 
upon  which  it  holds  a  lien  for  the  purchase 
money.  The  Judgment  complained  of  was 
rendered  by  the  circuit  court  upon  an  appeal 
awarded  by  it  to  C.  H.  Copp  and  others,  the 
purchasers  of  the  property,  from  a  Judgment 
of  the  board  of  review  and  equalization. 
Said  board  held  that  the  property  was  liable 
for  taxes  assessed  thereon  for  state,  county, 
and  district  purposes  for  the  year  1909,  and 
the  circuit  court  reversed  this  action  of  the 
board,  and  held  that  the  property  was  not, 
at  that  time,  liable  for  such  taxes. 

As  to  the  Jurisdiction  of  this  court  to  en* 
tertain  the  writ  of  error.  This  depends  up- 
on two  questions:  (1)  Whether  or  not  the 
circuit  court  had  Jurisdiction  to  review  the 
action  of  the  board  of  review  and  equaliza- 
tion; and  (2),  having  Jurisdiction,  whether 
it  acted  ministerially  or  Judicially.  The  ca- 
pacity in  which  the  court  acts  in  matters  of 
appeals  from  erroneous  assessments  depends 
upon  the  nature  of  the  question  to  be  decld« 
ed.  In  controversies  concerning  the  valua- 
tion of  property  only,  there  is  no  appeal  from 
the  circuit  court  to  this  court,  because  the 
action  of  the  court  is  ministerial,  rather 
than  Judicial.  Mackln  t.  Taylor  County 
Court,  38  W.  Va.  338,  18  S.  B.  632;  McLean 
V.  State,  61  W.  Va.  537,  56  S.  B.  884 :  Blue- 
field  Waterworks  Co.  y.  State,  63  W.  Va. 
480,  60  S.  E.  403.  But,  if  the  controversy  is 
concerning  the  right  of  the  state  to  tax  the 
property,  or  concerning  the  constitutionality 
of  the  act  providing  the  method  of  ascer- 
taining the  value  of  property,  then  the  ques- 
tion Is  a  Judicial  one,  and  this  court  can  re- 
view the  Judgment  of  the  circuit  court 
Bank  of  Bramwell  v.  County  Court,  86  W. 
Va.  341,  15  S.  B.  78 ;   South  Side  Bridge  Oa 
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V.  County  Court,  41  W.  Va.  658,  24  8.  B. 
1002 ;  State  ▼.  Sonth  Penn  Oil  Co.,  42  W.  Va. 
80,  24  S.  B.  688;  Clark  ▼.  County  Court,  55 
W.  Va.  278,  47  S.  B.  162.  These  cases  were 
decided  when  Vie  county  court  was  the  tri- 
bunal for  correcting  errora  in  the  assess- 
ment of  property.  But  the  principle  decided 
in  those  cases  is  the  same  that  is  inyolved 
in  the  present  one,  because  Acts  1907,  c.  80, 
amending  the  assessment  laws,  and  substitut- 
ing the  board  of  review  and  equalization  for 
the  county  court,  in  the  matter  of  correct- 
ing errors  in  the  assessment,  gives  the  same 
Tight  of  appeal  to  the  circuit  court  from  the 
judgment  of  said  board  as  was  formally  al- 
lowed from  the  Judgment  of  the  county  court 
Section  18,  c.  20,  of  the  Code,  as  amended 
by  chapter  80,  Acts  1907,  empowers  the  board 
of  review  and  equalization  "to  examine  afld 
review  the  land  and  personal  property  books, 
and  of  its  own  motion  or  on  sufficient  cause 
being  shown  by  any  person  (it)  shall  add  to 
said  land  and  personal  property  books  the 
names  of  persons,  the  value  of  personal  prop- 
erty and  the  description  and  value  of  real 
estate  liable  to  assessment  in  said  county, 
omitted  from  said  assessment  books,  by  the 
assessor ;  they  shall  correct  all  errors  in  the 
names  of  persons,  in  the  description  of  prop- 
erty upon  such  books  and  in  the  assessment 
and  valuation  of  property  thereon,  and  they 
■hall  cause  to  be  done  whatever  else  may  be 
necessary  to  make  said  assessment  as  return- 
ed by  the  personal  property  assessor  comply 
with  the  provisions  of  this  chapter,  and  to  the 
end  that  all  property  shall  be  assessed  at  its 
true  and  actual  value.  ♦  ♦  ♦'•  Section 
129  of  chapter  29  of  the  Code,  as  amended 
by  chapter  80,  Acts  1907,  gives  the  right  of 
ai^)eal  from  said  board  to  the  circuit  court, 
and  reads  as  follows:  "Any  person  claiming 
to  be  aggrieved  by  any  assessment  in  any 
land  or  personal  property  book  in  any  coun- 
ty who  shall  have  appeared  and  contested 
the  same  as  provided  in  section  eighteen  of 
Hds  chapter,  may,  within  thirty  days  from 
the  adjournment  of  the  board  of  equaliza- 
tion and  review,  apply  for  relief  to  the  cir^ 
cult  court  of  the  county  in  which  such  books 
are  made  out*'  This  section  gives  the  right 
of  appeal  to  the  state  also.  Section  18  of 
chapter  29,  as  amended,  gives  the  board  of 
equalization  and  review  the  power  to  pass 
on  the  question  of  the  taxability,  as  well  as 
upon  the  valuation,  of  property,  and  prop- 
erty not  liable  to  taxation,  which  has  been 
assessed  by  the  assessor,  should  be  stricken 
from  the  land  book.  The  language  of  the 
statute  is:  'They  shall  correct  all  erroni  in 
the  names  of  persons,  in  the  description  of 
property  upon  such  books  and  in  the  assess- 
ment and  valuation  of  property  thereon," 
etc  There  la  no  question  of  the  right  of  ap- 
peal by  Copp  and  others  in  this  case  from 
the  Judgment  of  the  board  of  review  and 
equalization  to  the  circuit  court 

The  circuit  court  reviewed  and  reversed 
tfao  AiCtion  of  8ai4  board*  and  by  order  en* 


tered  January  15,  1910,  held  that  the  prop- 
erty in  question  was  not  liable  to  taxatioa 
As  we  have  before  said,  this  action  by  the 
circuit  court  was  Judicial,  and,  the  amount 
of  taxes  involved  being  more  than  $100,  the 
Judgment  of  the  circuit  court  may  be  re- 
viewed by  this  court.  This  brings  us  to  the 
main  issue  in  the  case. 

Pursuant  to  an  act  of  Congress  approved 
May  dO,  1908  (Act  May  30,  1908.  c.  228,  85 
Stat  523),  the  Secretary  of  the  Treasury 
sold  the  lot  and  building  thereon  at  public 
auction  on  the  24th  day  of  July,  1908,  to  (X 
H.  Copp,  Joseph  Speidel,  and  W.  B.  Peter- 
son, for  $118,500,  one-fourth  of  which  was 
paid  In  cash  and  the  balance  to  be  paid  in 
one,  two,  and  three  years,  with  interest  By 
the  terms  of  sale  the  government  retains  ti- 
tle until  all  the  purchase  money  la  paid,  and, 
upon  payment  in  full.  Is  to  make  a  quitclaim 
deed  to  the  purchasers.  The  contract  of  sale 
binds  the  purchasers  to  keep  the  property 
insured  against  loss  by  fire,  for  the  benefit  of 
the  government  until  all  the  purchase  money 
is  paid,  and  gave  them  immediate  possession. 
The  contract  further  provided  that,  in  the 
event  of  default  for  30  days  in  the  payment 
of  any  Installment  of  the  purchase  money, 
the  government  may  resell  the  pr<^erty,  and 
pay  the  net  proceeds,  after  deducting  all  ex- 
penses of  resale,  to  the  purchasers.  It  also 
binds  the  purchasers  personally  for  any  de- 
ficiency that  may  result  from  a  resale,  and 
gives  them  the  right  to  make  such  repairs 
and  minor  alterations  and  Improvements  up- 
on the  building  as  they  may  deem  necessary. 

The  legal  question  which  the  record  pre- 
sents is:  Has  the  United  States  government 
such  an  interest  in  the  property  as  entitles 
it  to  be  exempt  from  taxation  by  the  state 
for  the  year  1909?  It  has  the  legal  title  and 
a  vendor's  lien  upon  it  for  three-fourths  of 
the  purchase  price.  None  of  the  deferred 
payments  were  due  when  the  taxes  for  that 
year  were  assessed.  Do  these  facts  not  show 
that  the  government  lias  such  an  interest  in, 
or  claim  upon,  the  property  as  will  exempt 
it  from  state  taxes?  Section  3,  c  1,  Code 
1906,  expressly  exempts  the  property  in  ques- 
tion from  all  taxes  ''so  long  as  the  United 
States  shall  be  the  owner  thereof.^  But  the 
question  must  be  decided  independent  of  the 
statute,  for  the  reason  that  no  state  has  the 
power  to  tax  any  of  the  agencies  of  the  Unltr 
ed  States  government  without  its  consent 
We  must  t>e  governed  by  the  decisions  of  the 
Supreme  Court  of  the  United  States,  because 
the  rule  announced  by  it  is  the  supreme  law 
of  the  land  on  this  question.  Chief  Justice 
Marshall,  who  delivered  the  opinion  of  that 
court  in  McCoUoch  t.  Maryland,  4  Wheat 
316,  at  pages  429-430  (4  iL.  Ed.  579),  says: 
"All  subjects  over  which  the  sovereign  pow- 
er of  a  state  extends  are  objects  of  taxation, 
but  those  over  which  it  does  not  extend  are 
upon  the  soundest  i^inciples  exempt  ttom 
taxation.  This  proposition  may  almost  be 
pronounced  8elf-eTi4ent    The  sovereignty  of 


582 


71  SOUTHBASTBRN  BBPOBTBB 


(W.Va» 


a  state  extends  to  ererythlng  which  exists 
by  its  own  authority,  or  is  introduced  by  its 
permission;  but  does  it  extend  to  those 
means  which  are  employed  by  Congress  to 
carry  into  execution  powers  conferred  on 
that  body  by  the  people  of  the  United  States? 
We  think  it  demonstrable  that  it  does  not. 
Those  powers  are  not  given  by  the  people  of  a 
single  state.  They  are  giyen  by  the  people 
of  the  United  States  to  a  government  whose 
laws»  made  in  pursuance  of  the  Ck>nstitution, 
are  declared  to  be  supreme.  Ck>nsequently 
the  people  of  a  single  state  cannot  confer  a 
sovereignty  whidi  will  extend  over  them. 
•  ♦  •  We  are  not  driven  to  the  perplex- 
ing inquiry,  so  unfit  for  the  Judicial  depart- 
ment, what  degree  of  taxation  is  the  legiti- 
mate use,  and  what  degree  may  amount  to 
the  abuse  of  the  power.  The  attempt  to  use 
it  on  the  means  employed  by  the  government 
of  the  Union,  in  pursuance  of  the  Constitu- 
tion, Is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  people  of  a 
single  state  cannot  give.  We  find,  then,  on 
just  theory,  a  total  failure  of  this  original 
right  to  tax  the  means  employed  by  the  gov- 
ernment of  the  Union,  for  the  execution  of 
its  powers.**  This  principle  was  again  an- 
nounced in  Van  Brocklin  v.  State  of  Tennes- 
see, 117  U.  S.  151,  6  Sup.  Ct  670,  29  L.  Ed. 
845;  and  was  recognized  and  followed  by  this 
court  in  Old  National  Bank  of  Martlnsburg 
V.  County  Court  of  Berkeley  County,  58  W. 
Va.  559,  52  S.  B.  494,  8  L.  R.  A.  (N.  S.)  584. 

But  it  is  Insisted  by  counsel  for  plaintiffs 
in  error  that  the  government  has  parted  with 
its  interests  in  the  property,  that  it  is  sim- 
ply the  holder  of  the  legal  title,  and  the  pur- 
chasers are  the  equitable  owners.  It  is  true 
they  are  the  purchasers  and  have  an  equi- 
table right  in  the  property,  and  under  the 
terms  of  their  contract  are  at  present  oc- 
cupying it  and  receiving  the  rents  and  prof- 
its. But,  notwithstanding,  must  they  not 
be  complete  equitable  owners;  that  Is,  must 
they  not  have  paid  all  the  purchase  money, 
and  must  they  not  be  in  a  position  to  demand 
of  the  government  a  deed  for  the  land,  be- 
fore they  can  be  regarded,  in  law,  as  such 
equitable  owners  as  will  make  the  property 
liable  for  taxes?  From  a  careful  considera- 
tion of  the  following  decisions  such  seems  to 
be  the  requirement  of  the  law.  Railway  Com- 
pany V.  Prescott,  16  Wall.  603,  21  L.  Ed.  373, 
was  a  case  in  which  it  appears  that  Congress 
had  in  1862  passed  an  act  (Act  July  1,  1862, 
c.  120,  12  Stat  489)  to  aid  the  Kansas-Pa- 
cific Railway  Company.  The  act  provided 
that  upon  the  construction  of  each  section  of 
40  miles  in  length  of  its  road  and  upon  in- 
spection and  acceptance  of  the  same  by  the 
President  grants  should  be  issued  to  said 
company  for  alternate  sections  of  land  on 
each  side  of  the  road  within  certain  limits. 
It  also  provided  that  any  lands  not  sold  by 
the  company  within  three  years  after  the 
final  completion  of  the  road  should  be  liable 
to  be  sold  to  actual  settlers  under  the  pre- 


emption law  at  $1.25  per  acre,  and  the  mon- 
ey paid  to  said  railroad  company.  In  1864 
the  act  was  amended  (Act  July  2,  1864,  c. 
216, 13  Stat  356)  so  as  to  require  the  railway 
company  to  pay  into  the  treasury  of  the 
United  States  the  cost  of  surveying,  selecting, 
and  conveying  the  lands  to  the  company,  or 
party  in  interest,  as  the  titles  'should  be  re* 
quired  by  the  said  company.  Certain  persons 
had  acquired  tax  titles  to  these  lands,  by  vir- 
ture  of  sales  for  delinquent  taxes,  which  had 
been  assessed  under  the  laws  of  the  state  of 
Kansas  while  the  legal  title  thereto  still  re- 
mained in  the  United  States.  The  railway 
company  filed  its  bill  in  the  state  court  of 
Kansas  against  Prescott  a  claimant  by  tax 
title,  to  quiet  its  title.  From  a  Judgment  of 
the  state  court  adverse  to  the  railway  compa- 
ny an  appeal  was  taken  to  the  Supreme  Court 
of  the  United  States.  The  primary  question 
presented  was  whether  the  land  was  liable 
for  state  tax,  and  this  depended  upon  the 
question  whether  or  not  the  railway  com- 
pany was  the  complete  owner  of  the  land  at 
the  time  It  was  taxed.  At  the  time  of  the 
assessment  and  sale  of  the  land  for  taxes, 
the  exi>enses  for  surveying  and  selecting  the 
land  had  not  been  paid  by  the  railway  com- 
pany into  the  treasury  of  the  United  States. 
This  charge  for  said  expenses,  against  the 
land,  was  all  the  interest  the  government  had 
in  it,  still  the  court  held  it  not  taxable  by 
the  state.  The  court  in  its  opinion,  at  page 
608  of  16  Wall.  (21  L.  Bd.  373),  says:  "While 
we  recognize  the  doctrine  heretofore  laid 
down  by  this  court  that  lands  sold  by  the 
United  States  may  be  taxed  before  they  have 
parted  with  the  legal  title  by  Issuing  a  pat- 
ent it  is  to  be  understood  as  applicable  to 
cases  where  the  right  to  the  patent  is  com- 
plete, and  the  equitable  title  is  fully  vested 
in  the  party  without  anything  more  to  be 
paid  or  any  act  to  be  done  going  to  the  found- 
ation of  his  right  The  present  case  does  not 
fall  within  that  principle.  Two  important 
acts  remain  to  be  done,  the  failure  to  do 
which  may  wholly  defeat  the  right  of  the 
company  to  a  patent  for  these  lands.  The 
first  is  the  payment  of  the  costs  of  surveying. 
It  is  admitted  that  this  has  never  been  done 
in  the  present  case.  If  the  company  have 
such  an  interest  in  these  lands  that  they  can 
be  sold  by  the  state  under  her  power  of  taxa- 
tion, then  the  title  is  divested  out  of  the  gov- 
ernment without  its  consent,  and  the  right 
to  recover  the  money  expended  in  the  sur- 
veys is  defeated.  As  the  government  retains 
the  legal  title  until  the  company  or  some  one 
interested  in  the  same  grant  or  title  shall 
pay  these  expenses,  the  state  cannot  levy 
taxes  on  the  land,  and  under  such  levy  sell 
and  make  title  which  might  in  any  event  de- 
feat this  right  of  the  federal  government  re- 
served in  the  act  by  which  the  inchoate  grant 
was  made.*'  The  same  question  was  again 
presented  to  that  court  In  a  later  case  of 
Railway  Company  v.  McShane,  22  Wall.  444, 
22  L.  Ed.  747,  and  was  again  decided  against 
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the  right  of  a  state  to  tax  land  to  which  the 
government,  has  legal  title  and  on  which  it 
has  a  claim  for  expenses  of  making  surveys. 
The  conrt  there  again  held  that  *'lands  on 
which  the  costs  of  survey  have  not  been  paid, 
and  for  which  the  United  States  have  not 
Issued  a  patent  to  the  company,  are  exempt 
from  state  taxation."  In  the  opinion  at 
page  462  of  22  Wall.  (22  L.  Bd.  747)  the 
court  says:  *That  the  payment  of  these  costs 
of  surveying  the  land  is  a  condition  precedent 
to  the  right  to  receive  the  title  from  the  gov- 
ernment can  admit  of  no  doubt  Until  this 
is  done,  the  equitable  title  of  the  company  is 
incomplete.  There  remains  a  payment  to  be 
made  to  perfect  It  There  is  something  to  be 
done  without  which  the  company  is  not  en- 
titled to  a  patent  The  case  clearly  is  not 
within  the  rule  which  authorizes  state  taxa- 
tion of  lands,  the  title  of  which  is  in  the 
United  States.*'  The  same  point  again  arose 
in  Northern  Pacific  R.  R.  Go.  v.  Traill  Cbun- 
ty,  115  U.  S.  600,  6  Sup.  Gt  201,  29  L.  Ed. 
477,  and  the  court  followed  its  previous  deci- 
sions made  in  Railway  Go.  v.  Prescott,  supra, 
and  Railway  Go.  v.  McShane,  supra. 

The  principle  was  also  made  clear  in 
Tucker  t.  Ferguson,  22  Wall.  627,  22  L.  Ed. 
805.  That  was  a  case  involving  the  right  of 
the  state  of  Michigan  to  levy  taxes  upon 
land  which  had  been  granted  to  said  state 
by  Gongress  to  be  disposed  of  by  it  according 
to  the  provisions  of  said  act,  to  aid  in  the 
construction  of  certain  railroads.  The  court 
in  discussing  the  right  of  the  state  to  levy 
taxes  upon  the  land,  after  having  disposed  of 
it  in  accordance  with  the  act  of  Gongress,  at 
page  572  of  22  WalL  (22  U  Ed.  805),  says: 
"Upon  general  principles  she  could  not  tax 
the  land  while  the  title  remained  in  the 
United  States,  nor  while  she  held  them  as 
the  trustee  of  the  United  States,  which,  in 
the  view  of  the  law,  was  the  same  thing. 
But  when  the  state  proceeding  in  the  execu- 
tion of  the  trust  had  transferred  her  en* 
tire  title  to  the  company,  and  they  had  per- 
fected their  title  and  acquired  the  right  to 
sell,  the  case  assumed  a  very  different  as- 
pect ♦  •  ♦  Nothing  remained  to  the 
state  but  the  performance  of  the  remaining 
duties  of  the  trust  without  any  title,  pres- 
ent or  potential,  to  the  lands.**  This  quota- 
tion from  the  opinion  clearly  shows  that  the 
reason  for  holding  the  lands  taxable  by  the 
state  in  that  case  was  that  the  railway  com- 
pany had  perfected  its  title,  and  the  govern- 
ment no  longer  had  any  claim  upon  the  land. 
Colorado  Company  v.  Gommissioners,  95  U. 
S.  259,  24  lu  Ed.  495,  is  also  a  case  in  point 
In  that  case  Qov.  Armijo,  of  New  Mexico, 
had  in  1843  granted  about  500,000  acres  of 
land  to  Grervacio  Nolan.  After  the  United 
States  acquired  the  territory,  embracing  this 
grant  from  Mexico,  a  report  of  the  grant 
to  Nolan  was  made  to  Gongress.  That  body 
was  of  opinion  that  the  grant  was  good  only 
to  the  extent  of  11  square  leagues;  the  gov- 
ernor having  power  under  the  laws  of  Mexico 


to  grant  no  more  than  that  quantity  to  one 
person,  and  passed  an  act  (Act  July  1,  1870, 
c  202,  16  Stat  646)  confirming  this  grant  to 
the  heirs  of  Nolan  to  the  extent  of  11  square 
leagues,  but  provided  in  the  act  for  the  lo- 
cating and  surveying  thereof  to  be  made  un* 
der  the  Gommissioner  of  the  Land  Office. 
The  act  further  provided  that  npon  the  per- 
fecting of  the  surveys  and  plats,  the  title 
should  vest  in  the  confirmees,  who  were  to 
bear  the  expenses  of  making  same.  Gon- 
gress reserved  the  power  to  enforce  payment 
of  said  expenses  by  sale  of  the  lands,  or  by 
any  other  appropriate  method.  The  court 
held  that  the  lands  were  not  liable  to  be 
taxed  by  the  territorial  government  of  Colo- 
rado, within  whose  bounds  they  lay,  until 
the  expenses  of  surveys  and  plats  had  been 
paid  into  the  treasury  of  the  United  States 
by  the  confirmees.  The  act  provided  that: 
"Before  the  confirmation  provided  for  by  this 
act  shall  become  legally  effective,  the  heirs 
of  said  Gervaclo  Nolan,  or  their  legal  repre- 
sentatives, shall  pay  the  costs  of  such  sur- 
veys as  inure  to  their  benefit  respectively." 
The  court  says:  "We  are  of  opinion  that 
the  clause  above  quoted  suspends  the  vesting 
of  title  in  the  claimants,  or  of  any  perfect 
equitable  right  to  the  titie  until  the  expenses 
of  surveys  are  paid;  and  that  this  was  done 
intentionally  to  secure  that  payment  If  not 
paid  after  a  reasonable  time  subsequent  to 
the  perfection  of  the  surveys  and  plats,  there 
remains  in  Gongress  the  power  to  enforce 
that  payment  by  a  sale  of  the  lands,  a  re- 
sumption of  the  grant,  or  any  other  appro- 
priate mode."  To  the  same  effect  are  the 
following  cases:  Wisconsin  Gent.  R.  R.  Oo. 
▼.  Price  Ck>.,  183  U.  S.  496,  10  Sup.  Gt  841, 
33  L.  Ed.  687;  Hussman  v.  Durham,  165  U. 
S.  144,  17  Sup.  Gt  253,  41  L.  Ed.  664.  See, 
also,  1  Gooley  on  Taxation,  p.  137.  An  ex- 
amination of  these  cases  shows  that  the 
reason  for  holding  the  lands  not  liable  to 
taxes  imposed  under  state  and  territorial 
law  is  that  the  grantees  were  not  at  the 
time  of  the  assessment  of  taxes  the  complete 
equitable  owners,  and  that  the  government 
still  had  a  pecuniary  interest  to  be  protected 
by  holding  the  legal  titie.  In  view  of  these 
decisions,  we  are  bound  to  hold  that  the  land 
purchased  of  the  United  States  by  C.  H. 
Copp  and  his  associates  is  not  liable  for 
state,  county,  or  district  taxes,  so  long  as 
the  United  States  has  any  claim  upon  it  for 
any  portion  of  the  purchase  money.  If  it 
were  subject  to  taxation,  it  would  also  be 
liable  under  our  statute  law  to  be  sold  for 
their  nonpayment  and  in  such  case,  if  not 
redeemed,  complete  titie  to  the  entire  in- 
terest in  the  land  would  pass  to  the  tax  pur- 
chaser. Under  the  West  Virginia  statute,  it 
is  not  alone  the  interest  of  Gopp  and  his  as- 
sociates la  the  land  that  is  taxed,  but  it  Is 
the  entire  interest  and  estate  therein  on 
which  taxes  are  assessed,  and  to  suffer  it  to 
be  taxed,  so  long  as  any  portion  of  the  pur- 
diase  price  remains  unpaid,  might  operate 
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as  a  aerlow  embarraBsment  to  the  goTem- 
ment  in  the  enforcement  of  Its  dalm  for 
the  purchase  money. 

€k>nn8el  for  plalntlfb  In  error  rely  upon 
the  case  of  Baltimore  Shipbuilding  &  Dry 
Dock  Go.  ▼.  Baltimore,  195  U.  8.  375,  25  Sup. 
Ct  50,  49  L.  Ed.  242,  as  authority  to  support 
their  contention  that  the  purchasers  are  the 
equitable  owners  of  the  land,  and  that  It  Is 
liable  to  be  taxed«  notwithstanding  the  legal 
title  Is  In  the  goyemment  But  that  case 
is  not  In  conflict  with  the  decisions  above 
cited.  It  is  clearly  distinguishable  from 
them,  and  presents  a  different  state  of  facts 
from  the  case  now  before  us.  In  that  case 
the  land  In  question  was  a  part  of  Ft  Mc- 
Henry,  which  belonged  to  the  government. 
Under  an  act  of  Oongress  passed  in  1878 
(Act  June  19,  1878,  c  810,  20  Stat  liST),  it 
was  conveyed  to  the  plaintiff,  on  condition 
that  plaintiff  should  construct  a  dry  dock, 
and  should  "accord  to  the  United  States  the 
right  to  the  use  forever,  of  the  said  dry  dock 
at  any  time  for  the  prompt  examination  and 
repair  of  vessels  belonging  to  the  United 
States  free  from  charge  for  docking  and  that 
If  at  any  time  the  property  hereby  conveyed 
shall  be  diverted  to  any  other  use  than  here- 
in named  or  If  the  said  dry  dock  shall  be  at 
any  time  unfit  for  use  for  a  period  of  six 
months  or  more,  the  property  hereby  convey- 
ed with  all  its  privileges  and  appurtenances 
shall  revert  to  and  become  the  absolute  prop- 
erty of  the  United  States.*'  In  that  case 
the  court  treated  only  the  Interest  of  the 
dry  dock  company  in  the  property  as  taxed, 
or  as  being  liable  for  taxes.  The  opinion  of 
the  court  at  page  881  of  195  U.  S.,  at  page 
51  of  25  Sup.  Ct  (49  K  Ed.  242),  says:  ''It 
is  true  commonly  taxes  on  land  create  a  Hen 
paramount  to  all  interests,  and  that  a  tax 
sale  often  has  been  said  to  extinguish  all 
titles  and  to  start  a  new  one.  Hefner  v. 
Northwestern  Life  Ins.  Co.,  123  U.  S.  747, 
751  [8  Sup.  C^  337,  31  L.  Ed.  309];  Textor  v. 
Shipley,  86  Md.  424,  438  [38  AU.  932]; 
Emery  v.  Boston  Terminal  Go.,  178  Mass. 
172,  184  [59  N.  E.  763,  86  Am.  St  Rep.  473]. 
Perhaps  it  was  assumed  that  this  always 
was  the  effect  of  tax  sales  in  Northern  Pa- 
cific Railroad  v.  Traill  Ck>.,  116  U.  S.  600  [6 
Sup.  Ct.  201,  29  L.  Ed.  477].  But  it  needs  no 
argument  to  show  that  a  state  may  do  less. 
It  may  tax  a  life  estate  to  one  and  a  re- 
mainder to  another,  and  sell  only  the  inter- 
est of  the  party  making  default  With  re- 
gard to  what  the  state  of  Maryland  has  done 
and  what  are  the  purport  and  attempted  effect 
of  the  tax  in  this  case^  we  follow  the  Court 
of  Appeals.  That  court  treated  the  tax  and 
the  lien  as  going  only  to  the  dock  company's 
Interest  In  the  land,  although  probably  by 
an  oversight  it  neglected  to  modify  the  Judg- 
ment according  to  its  own  suggestion  so  as 
to  show  the  fact  That  only  the  company's 
interest  was  taxed  is  shown  by  the  reduction 


of  the  assessment  on  aeooont  of  the  condi- 
tion. Of  course,  It  does  not  matter  what 
form  of  words  the  judgment  employs,  when 
its  meaning  is  thus  declared  by  the  court 
having  the  matter  under  its  control.'* 

We  do  not  think  the  fact  that  Copp  and 
others  have  not  the  legal  title  to  the  land 
would  affect  the  question  of  its  taxability  by 
the  state,  provided  they  were  the  complete 
equitable  owners  and  were  in  a  position  to 
demand  a  conveyance,  but  we  are  clearly  ci 
the  opinion  that,  according  to  the  decisions 
herein  dted,  the  state  has  no  right  to  tax  the 
land,  while  the  United  States  government 
has  any  claim  upon  it  for  any  portion  of  the 
purchase  money.  The  Judgment  of  the  lower 
court  will  be  affirmed* 


W.  Va.  448) 

HUNT  V.  DI  BACCO  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  16, 1911.) 

(Byttahu9  hv  the  Court.) 

1.  Assault  ano  Baitbbt  ({  24*)— Acxion*— 
Pleadino— Allegations  of  Time. 

A  declaration  in  trespass  for  assault  and 
battery  need  not  allege  the  exact  time  when  the 
trespass  was  committed. 

[Dd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f $  25,  26 ;  Dec.  Dig.  |  24.*] 

2.  Assault  Awn  Battery  (§  24*)— Pleadino — 
General  Issue— Admissibility  or  E^^IDBNoa 
—Matters  in  Excuse  ob  Justification. 

In  an  action  for  damages  for  assault  and 
battery,  matters  in  excuse  or  Justification  are 
not  admissible  under  the  general  issue,  but  must 
be  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery»  Dec  Dig.  I  24.*] 

3.  Pleading  ((  173*)— Oenbbal  REPUoATioir* 

A  general  replication  traverses  all  the  mat« 
ters  of  defense  alleged  in  a  plea  of  confession 
and  avoidance.  Plamtiff  need  not  reply  special- 
ly unless  he  cannot  deny  all  the  averments  of 
the  plea,  and  wishes  to  admit  the  truth  of  some 
of  them,  and  to  avoid  the  effect  of  his  admission* 

[Ed.    Note.— For    other   cases,  see    Pleading^ 
Cent.  Dig.  H  339,  340,  385;  Dec  Dig.  1 173.*] 

4.  Pleading    ({    99*)-^I>uplioity— Abolish* 

IfSNT. 

By  virtue  of  statute  In  this  state,  a  defend- 
ant can  plead  several  matters  of  defense,  wheth- 
er of  law  or  fact,  in  the  same  plea.  The  com- 
mon-law objection  for  duplicity  is  tiiereby  abol* 
ished. 


[Ed.    Note.— For   other  cases,   see   Pleading; 
Gent.  Dig.  I  202;   Dec  Dig.  |  99.*] 

5.  Tbespass  (I  31*V— Actions— Pbbsoks  Lza- 

BLE-nJoiNT  and   SBYBBAL  LrlABIIJTT. 

Joint  trespassers  may  be  sued  either  joint* 
ly  or  severally. 

[Ed.    Note.— For  other   esses,    see   Trespass. 
Cent  Dig.  I  70;   Dec.  Dig.  |  81.*] 

6.  TsesPASS  (if  80,  46*)— Pebsons  Iaabim^ 
"Aides  and  Abbbttob." 

Any  person  who  is  present  at  the  comxni** 
sion  of  a  trespass,  encouraging  or  exciting  the 
same  by  words,  gestures,  looks,  or  signs,  or 
who  in  any  way  or  by  any  means  countenances 
and  approves  the  same,  is  in  law  deemed  to  be 
an  aider  and  abettor,  and  liable  as  priacipalp  and 
proof  that  a  person  is  present  at  the  commis- 
sion of  a  trespass  without  disapproving  or  op- 
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posing  St  It  evidence  from  which,  In  eonnectlon 
with  other  drcaniBtanoee,  it  it  competent  for  the 
jury  to  infer  that  he  aetented  thereto*  lent  to 
it  hit  countenance,  and  approved  it,  and  wat 
therein  aiding  and  abetting  the  tame. 

[Bd.  Note.— For  other  cases,  tee  Trespatt, 
Cent  Dig.  I  69;  Dec.  Dig.  H  30,  46.* 

For  other  definitiont,  tee  Wordt  and  Phratet, 
▼ol.  1,  pp.  293,  294.] 

7.  Assault  and  Battery  ({  39*)-- Appeal 
AND  Bbaob  (I  KXM**)— Review— Excsssivx- 
NESs  OF  Daicaobb  —  Punitive  Damages  — 
Wanton  and  Willful  Tbespass. 

For  a  wanton  and  willful  trespass,  the 
jury  have  the  discretion  to  award  exemplary 
damages ;  and,  in  a  case  where  they  may  prop* 
erly  assess  such  damages,  the  court  will  not  set 
aside  their  verdict  for  excessivenest,  unless  the 
amount  is  so  great  as  to  evince  panion,  preju- 
dice, partiality,  or  corruption. 

[Ed.  Note.— For  other  cases,  see  Atsanlt  and 
Battery,  Cent.  Disr.  I  54;  Dec.  Dig.  |  39:'* 
Damages,  Cent.  Di?.  |  204;  Appeal  and  Er- 
ror,  Cent  Dig.  {{  3944-3947;  Dec.  Dig.  { 1004.*] 

Brror  to  Clrcnlt  Conrt,  Tacker  County. 

Action  by  Daniel  Hunt  against  Joe  Dl  Bao- 
oo  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Chas.  D.  Smith  and  D.  B.  Cnppett,  for 
plalntlfliB  in  error.  Cunningham  ft  Stallings 
and  J.  P.  Scott,  for  defendant  in  error. 

WILLIAMS,  P.  Joe  Di  Bacco  and  Vincent 
Di  Bacco  were  granted  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Tucker  coun- 
ty against  them  for  $1,579  in  favor  of  plain- 
tiff in  an  action  of  trespass  for  an  assault 
and  battery.  A  demurrer  to  the  declaration 
was  overruled,  and  the  defendants  pleaded 
the  general  issue,  and  also  filed  two  special 
pleas.  Plaintiff  replied  generally  to  all  of 
said  pleas.  Issue  was  thereon  joined,  and 
the  Jury  found  for  the  plaintiff  the  above- 
named  sum. 

The  first  error  assigned  relates  to  the 
overruling  of  the  demurrer.  The  demurrer 
was  in  writing,  and  the  grounds  assigned 
are :  (1)  That  4:he  place  of  plaintiff's  injury 
is  not  set  out;  (2)  that  the  time  of  the  in- 
Jury  is  not  sufficiently  averred;  and  (3)  that 
the  declaration  charges  a  Joint  tort  in  one 
count 

The  demurrer  was  properly  overruled. 
The  declaration  sufficiently  alleges  that  the 
trespass  was  committed  in  Tucker  county. 
In  the  caption  of  the  declaration  the  court 
is  styled  as  follows:  "State  of  West  Vir- 
ginia, County  of  Tucker,  to  wit:  In  the  Cir- 
cuit Court  of  said  County.**  And  in  the  body 
of  the  declaration  it  is  alleged  "that  the  de- 
fendants did,  on  the day  of  October, 

1908,  with  force  and  arms,  assault  the  plain- 
tiff at  the  county  aforesaid,'*  etc.  The  words 
•'the  county  aforesaid*'  refer  to  Tucker  coun- 
ty, the  county  named  in  the  caption.  But 
we  do  not  mean  to  Intimate  that  such  an 
averment  is  essential  to  show  Jurisdiction. 
We  are  inclined  to  think  it  is  not.  The  ac- 
tion is  transitory,  and  may  be  brought  in  the 


county  of  defendant's  residence.  Payne  v. 
Britten's  Bz'r,  0  Rand.  (Va.)  101;  Shaver  v. 
White,  6  Munf.  (Va.)  110,  8  Am.  Dec.  730. 
Moreover,  no  want  of  Jurisdiction  appearing 
upon  the  face  of  the  declaration,  it  could  not 
be  raised  by  demurrer.  There  was  no  plea 
in  abatement 

[1]  It  was  not  necessary  to  allege  the  day 
on  which  the  trespass  occurred.  Its  nature 
was  such  that  defendants  could  not  have 
been  surprised  by  failure  to  allege  the  time; 
nor  is  the  exact  time  an  indispensable  allege* 
tion.  Tabb  v.  Gregory,  4  Call.  (Va.)  225; 
Shaver  v.  White,  6  Munf.  (Va.)  110;  Brown 
V.  Point  Pleasant,  86  W.  Va.  290,  15  S.  B. 
209. 

[I]  As  to  the  third  ground  of  demurrer: 
It  is  universal  law  that  Joint  tort-feasors 
may  be  sued  either  Jointly  or  severally.  Day 
v.  Coal  Co.,  00  W.  Va.  27,  53  S.  B.  776,  10  Lb 
R.  A.  (N.  S.)  167;  Shaver  t.  Bdgell,  48  W. 
Va.  508,  37  8.  E.  664;  Riverside  Cotton  MUls 
Ck).  V.  Lanier,  102  Va.  148,  45  S.  B.  875. 

Defendants  moved  for  Judgment  of  non 
prosequitur,  and  the  motion  was  overruled; 
and  this  action  of  the  court  is  assigned  as 
error. 

A  Judgment  by  non  prosequitur  can  be 
had  only  where  plaintiff,  at  some  stage  of 
the  action,  after  his  appearance  and  before 
Judgment,  abandons  and  fails  to  prosecute 
his  suit  4  Min.  Inst  (3d  Ed.)  957;  Buena 
Vista  Jb'reestone  Ck).  v.  Parrish,  84  W.  Va. 
652,  12  S.  B.  817. 

[8]  Counsel  insist  that  plaintiff's  failure  to 
reply  specially  to  defendants'  two  special 
pleas  was  an  admission  of  the  truth  of  the 
allegations  therein  contained,  and  amounted 
to  an  abandonment  of  his  action.  But  spe- 
cial replications  were  not  necessary  in  order 
to  put  the  matters  in  issue.  They  were  re- 
plied to  generally.  This  was  a  general  trav- 
erse, and  it  put  in  issue  all  the  facts  alleged 
In  the  pleas.  Plaintiff  need  reply  specially 
only  in  case  he  cannot  traverse  all  the  allega- 
tions of  the  plea,  as,  for  example,  if  plain- 
tiff had,  in  fact,  assaulted  and  beat  Vincent 
Di  Bacco,  and  had  wished  to  Justify  his  act, 
he  should  have  replied  specially.  1  Cbitty 
(11th  Ed.)  592.  But  plaintiff  does  not  admit 
having  struck  the  first  blow,  and  therefore 
it  was  proper  to  reply  generally.  Hogg's  PL 
&  Forms,  |  283. 

[2]  Plaintiff's  counsel  insist  that  the  spe- 
cial pleas  were  improperly  admitted,  be- 
cause, as  they  claim,  the  matters  tiierein  al- 
leged are  properly  provable  under  the  gener- 
al issue.  This  is  not  correct  Matters  in 
Justification  of  or  given  in  excuse  for,  an  as- 
sault and  battery,  are  not  provable  under 
the  general  issue.  They  must  be  specially 
pleaded.  1  Chitty  aith  Ed.)  501 ;  Shires  v. 
Boggess,  69  S.  B  469. 

The  first  of  said  pleas  is  objected  to  be- 
cause it  sets  up  two  distinct  matters  of  de- 
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fense.  It  alleges,  in  substance:  (1)  That 
Vincent  Dl  Bacco  was  the  proprietor  of  a  li- 
censed saloon  In  the  town  of  Thomals,  Tnck- 
er  county,  W.  Va.,  and  that  Joe  Di  Bacco 
was  employed  as  his  clerk;  that  it  was  the 
duty  of  Vincent  Di  Bacco  to  preserve  or- 
der and  to  protect  his  guests  from  tres- 
pass therein;  that  plaintiff  entered  the  sa- 
loon and  assaulted  and  heat  a  certain  guest 
named  William  Jacohs;  that  in  his  attempt 
to  preserve  order  Vincent  Di  Bacco  gently 
laid  hands  on  plaintiff  and  evicted  him 
from  the  saloon,  doing  no  more  than  was 
necessary  for  that  purpose;  and  (2)  that  im- 
mediately thereafter  plaintiff  again  entered 
the  saloon  and  assaulted  and  beat  the  de- 
fendant Vincent  Dl  Bacco,  and  thereupon 
the  defendants,  in  attempting  to  preserve  the 
peace  and  prevent  plaintiff  from  so  acting, 
laid  hands  upon  him  and  again  evicted  him 
from  the  saloon,  using  no  more  force  than 
was  necessary  for  that  purpose;  and  that 
these  are  the  acts  of  trespass  of  which  plain- 
tiff complains. 

[4]  It  is  no  valid  objection  to  the  plea  that 
it  seeks  to  Justify  on  two  several  grounds. 
A  defendant  is  permitted  by  statute  in  this 
state  to  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think 
necessary.  At  the  common  law  this  plea 
would  have  been  bad,  and  subject  to  special 
demurrer  for  duplicity,  but  not  so  under  our 
statute  which  permits  more  than  one  issue 
to  be  presented  for  trial.  Section  20,  c.  125, 
Code  1006.  "Duplicity  in  a  plea  is  no  longer 
ground  of  demurrer  or  objection  to  it*'  Pol- 
ing V.  Maddox,  41  W.  Va.  779,  24  S.  B.  99d. 

The  second  plea  is  purely  one  of  son  as- 
sault demesne,  or  self-defense.  It  alleges 
that  the  injury  of  which  plaintiff  complains 
was  wholly  caused  by  the  assault  and  battery 
first  committed  by  him  upon  defendants,  and 
that  defendants  did  no  more  than  was  neces- 
sary to  protect  themselves  from  injury  by 
plaintiff.    We  find  no  fault  with  this  plea. 

The  evidence  shows  that  the  assault  and 
battery  upon  plaintiff  was  committed  in  a 
saloon  conducted  by  Vincoit  Di  Bacco,  and 
in  which  Joe  Di  Bacco  was  employed  as 
bartender;  that  it  occurred  in  the  nighttime 
on  October  24,  1908.  There  had  been  a  Re- 
publican rally  in  the  town  that  day,  and  a 
large  number  of  people  from  the  country  and 
the  nearby  coal  mines  had  come  to  the  ral- 
ly. Plaintiff  and  a  number  of  other  young 
men  went  into  Di  Bacco's  saloon,  bought 
some  beer,  and  went  into  a  back  room  and 
drank  it  Returning  from  the  back  room  to 
the  bar,  they  found  a  number  of  others  at 
the  bar,  drinking.  Among  the  number  stand- 
ing at  the  bar  was  a  colored  man  by  the 
name  of  William  Jacobs.  It  appears  that 
plaintiff  and  Jacobs  had  some  unpleasant 
words,  and  plaintiff  struck  Jacobs  in  the 
face,  and  immediately  walked  out  of  the  sa- 
loon. Later  plaintiff  and  some  other  com- 
panions again  went  into  the  saloon,  and  some 


of  the  parties  bought  some  more  beer,  and 
they  went  into  the  back  room  and  drank  it 
Plaintiff  testifies  that,  on  returning  from  the 
back  room  to  the  barroom,  a  white  man  by 
the  name  of  John  Lucier  and  a  colored  man 
were  engaged  in  an  argument  or  dispute; 
that  he  was  standing  listening  to  them;  that 
Vincent  Dl  Bacco  took  hold  of  him,  and 
started  to  put  him  out;  and  that  he  was 
then  struck  on  the  head  and  shoulder  with 
a  stick,  and  was  knocked  unconscious.  The 
fact  that  he  was  struck  with  a  pick  handle 
by  Joe  Di  Bacco,  the  bartender,  and  his  col- 
larbone broken,  and  a  gash  cut  in  his  scalp 
about  2%  or  3  inches  long,  is  not  denied. 
Joe  Di  Bacco  himself  admits  striking  plain- 
tiff as  many  as  two  licks  with  a  pick  han- 
dle. He  says  he  did  it  to  defend  himself 
against  the  attack  which  he  claims  plaintiff 
had  made  ux>on  the  "boss**  (meaning  Vincent 
Di  Bacco).  He  says  that  plaintiff  had  struck 
Vincent  Di  Bacco  and  knocked  him  over 
against  the  corner  by  the  door,  as  he  was 
trying  to  take  him  out  This  fact,  however, 
is  denied  by  plaintiff  and  by  a  number  of 
other  witnesses.  In  another  part  of  his  tes- 
timony Joe  Dl  Bacco,  In  answer  to  the  ques- 
tion why  he  struck  plaintiff,  says :  "For  hit- 
ting the  boss.*'  He  also  says  that  he  had  to 
protect  the  place  and  the  "boss.**  Joe  Di 
Bacco  is  a  young  Italian,  weighing  about  230 
pounds.  The  plaintiff  is  a  young  man  who 
weighed  something  over  130  pounds,  and  had 
but  one  arm.  Vincent  Dl  Bacco  says  the  bar- 
tender told  him  to  take  plaintiff  out;  that 
he  took  hold  of  him  and  put  him  out,  and 
tried  to  shut  the  front  door;  and,  as  he  at- 
tempted to  shut  the  door,  plaintiff  struck 
him  in  the  face.  But  the  fact  that  plaintiff 
struck  him  is  denied  by  plaintiff,  and  also  by 
a  number  of  other  witnesses.  PlaintlflTs  tes- 
timony, and  that  of  some  of  his  witnesses, 
tends  to  prove  that  when  Vincent  Dl  Bacco 
had  hold  of  plaintiff  by  the  only  arm  which 
he  had,  Joe  Di  Bacco  struck  him  over  the 
head  and  shoulder  with  a  pick  handle.  Some 
witnesses  say  that  he  struck  him  as  many 
as  four  or  five  times.  Defendant  Joe  Di 
Bacco  admits  striking  him  at  least  twice. 
Just  prior  to  the  time  plaintiff  was  struck 
he  and  two  or  three  Qthers,  not  those  who 
were  with  him  the  first  time,  had  gone  into 
the  back  room,  and  had  drunk  their  beer, 
and  were  returning  to  the  outside,  and  had 
halted  in  the  main  barroom.  The  evidence 
is  confilcting  as  to  whether  plaintiff  then  be- 
gan a  quarrel  with  one  of  defendant's  guests.. 
But  whether  he  did  or  not  be  was  clearly 
not  a  trespasser.  He  was  in  defendant*s  bar- 
room by  virtue  of  the  general  invitation 
which,  in  the  character  of  defendant*s  busi- 
ness, he  extends  to  the  public.  Of  course,  it 
was  plaintiff's  duty  to  demean  himself  In  a 
decent,  orderly,  and  peaceable  manner.  But 
even  admitting  that  he  was  quarrelsome, 
and  manifested  a  disposition  and  purpose  to 
strike  some  other  guest  in  the  barroom,  still 
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the  defendant  owed  him  the  duty  not  to  do 
him  nnlawful  or  nnnecessary  injury.  He 
had  no  right  to  use  any  more  force  than  was 
necessary  to  eject  him.  There  is  evidence  to' 
support  the  theory,  and  the  jury  must  have 
so  found,  that  the  beating  and  wounding  was 
wholly  unnecessary  to  accomplish  plaintiffs 
eviction,  and  also  that  it  was  done  willfully, 
wantonly,  and  even  viciously. 

It  is  not  seriously  contended  that  Joe  Di 
Bacco  is  not  liable;  but  it  is  earnestly  in- 
sisted that  the  evidence  fails  to  make  a  case 
of  liability  against  Vincent  Di  Bacco.  But 
there  are  two  well-settled  rules  of  law  ap- 
plicable to  the  facts  and  circumstances  of 
this  case  as  the  jury  could  find  them,  either 
of  which  determines  the  liability  of  Vincent 
Di  Bacco:  First,  if  he  aided  and  abetted  Joe 
Di  Bacco  in  the  commission  of  the  unlawful 
act,  he  is  liable  as  a  principal  in  the  commis- 
sion of  the  trespass ;  and,  second,  if  the  tres- 
pass was  committed  by  Joe  Di  Bacco  alone 
within  the  scope  of  his  employment,  while 
engaged  in  the  line  of  his  duty  therein,  Vin- 
cent Di  Bacco  is  liable,  because  the  defend- 
ants occupy  the  relation  to  each  other  of 
master  and  servant,  and  the  law  makes  the 
master  liable  for  such  a  trespass  committed 
by  the  servant 

[fl]  Concerning  the  first  proposition:  The 
jury  had  the  right  to  Infer,  from  the  testimo- 
ny herein  referred  to,  and  from  the  addi- 
tional fftcts,  that  Vincent  DI  Bacco  did  noth- 
ing to  restrain  Joe  Di  Bacco  from  commit- 
ting the  wrong,  and  retained  him  in  his  serv- 
ices after  the  wrong  was  committed,  that  he 
encouraged  Joe  Di  Bacco,  and  approved  his 
act  This  would  make  him  equally  liable 
with  Joe  Di  Bacco  as  his  aider  and  abettor. 
8  Greenleaf  on  Bvl.  f  40;  3  Gyc  1089.  The 
principle  of  law  which  may  properly  be  ap- 
plied to  this  case  was  correctly  stated  by  the 
Supreme  Court  of  Massachusetts  in  Brown 
V.  Perkins  and  Wife,  1  Allen,  80,  as  follows: 
"Any  person  who  is  present  at  the  commis- 
sion of  a  trespass,  encouraging  or  exciting  the 
same  by  words,  gestures,  looks,  or  signs,  or 
who  in  any  way  or  by  any  means  countenanc- 
es and  approves  the  same,  is  in  the  law 
deemed  to  be  an  aider  and  abettor,  and  lia- 
ble as  principal ;  and  proof  that  a  person  Is 
present  at  the  commission  of  a  trespass  with- 
out disapproving  or  opposing  it  is  evidence 
from  which  in  connection  with  other  circum- 
stances it  is  competent  for  the  jury  to  infer 
that  he  assented  thereto,  lent  to  it  his  coun- 
tenance, and  approved  it  and  was  thereby 
aiding  and  abetting  the  same.'*  The  same 
rule  was  announced  by  the  Supreme  Court  of 
Missouri  in  McMannus  v.  Lee  et  al.,  43  Mo. 
206,  07  Am.  Dec.  380.  The  following  au- 
thorities are  also  in  point:  Daingerfield  v. 
Thompson,  33  Grat.  136,  36  Am.  Rep.  783; 
Oillon  V.  Wilson,  3  T.  B.  Men.  (Ky.)  216; 
Bishop  V.  Ely,  9  Johns.  (N.  Y.)  294;    State 


V.  Noeninger,  108  Mo.  166,  18  S.  W.  990; 
3  Greenleaf  on  Evidence,  I  41. 

As  to  the  second  proposition:  Joe  Di  Bac- 
co was  the  bartender.  He  was  serving 
guests  at  the  bar  at  the  time  he  committed 
the  assault  and  battery  on  plalntlflT.  He  says 
it  was  his  duty  to  protect  the  place  and  the 
"boss,**  and  the  master  does  not  deny  this. 
He  also  says  that  he  struck  plaintiff  because 
plaintiff  had  struck  the  "boss.*'  This  is  cer- 
tainly sufficient  evidence  to  prove  that  the 
unlawful  act  was  committed  by  Joe  Di  Bac- 
co in  the  line  of  his  employment  and  while 
he  was  discharging  his  duties  to  his  master. 
For  such  an  unlawful  act  of  the  servant  the 
law  holds  the  master  liable.    26  Cyc.  1518. 

Complaint  is  made  that  the  verdict  is  ex- 
cei^sive;  but  in  view  of  the  nature  of  the 
trespass,  we  are  unable  to  say  that  It  is  so 
large  as  to  evince  passion,  prejudice,  par- 
tiality, or  corruption. 

[7]  The  jury  may  have  found,  which  they 
had  the  right  to  do,  that  the  trespass  was 
committed  willfully  and  wantonly.  In  such 
case  they  can  award  exemplary  damages. 
Where  damages  do  not  admit  of  definite  es- 
timate, and  there  is  no  legal  measure,  the 
law  leaves  the  measure  to  the  sound  discre- 
tion of  the  Jury.  4  Ency.  Dig.  Va.  ft  W.  Va. 
183. 

We  have  carefully  examined  the  instruc- 
tions given  for  the  plaintiff,  to  which  the  de- 
fendants objected,  and  also  those  asked  for 
by  the  defendants  which  the  court  refused, 
and  we  find  no  error  in  the  court's  ruling  in 
relation  thereto.  The  court  gave,  at  the  re- 
quest of  defendants,  a  number  of  instruc- 
tions. Their  No.  2  correctly  states  the  law, 
but  was  properly  refused  because  the  prin- 
ciple Involved  was  stated  in  other  instruc- 
tions which  were  given  at  their  request  The 
others  not  given  were  not  applicable. 

No  error  appears,  and  the  judgment  wHl 
be  afllrmed. 

(9  Qa.  App.  4S6) 
TWILLBY  V.  STATB.    (No.  8.363.) 
(Court  of  Appeals  of  Georgia.    Jane  7,  1911.) 

(Byllahui  hy  the  Court,) 

1.  GAMiiro  (I  98*)— PBosxcunoir—BvinBNOB. 

The  evidence  authorized  the  verdict 
[Ed.    Note.— -For    other    cases,    see    Gaming, 
Cent  Dig.  H  291-298 ;   Dec  Dig.  |  98.*] 

2.  CBDiiNAii  Law  (f  824*)  —  iNSTBUonoH s — 

ClBCUMSTANTIAIi   EVIDENOE. 

Where  the  fact  of  guilt  depends  entirely 
upon  circnmstantial  evidence,  it  Is  obligatory 
upon  the  trial  judge,  even  in  the  absence  of  a 
timely  written  request  to  charge  the  jury  upon 
the  law  as  to  the  force  and  effect  of  circumstan- 
tial evidence  in  criminal  cases. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1999 ;    Dec  Dig.  I  824.*] 

Error  from  C51ty  Court  of  Sparta;  B.  W. 
Moore,  Judge. 

Thomas  L.  Twilley  was  convicted  of  gam- 
ing, and  brings  error.    Reversed. 


•For  otlier  casM  mo  same  topic  and  aMtlon  NUMBER  In  Dae.  Dig.  ft  Am.  Di^  Kej  No.  Sories  ft  Bap'i  laAmm 
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T.  M.  Hunt  and  R.  H.  Lewis,  for  plaintiff 
in  error.    B.  L^  Merritt,  SoL*  for  tbe  State. 

HIIiL,  O.  J.  Tlie  accused  was  inaicted 
with  tbree  others  for  the  offense  of  gaming; 
the  indictment  charging  that  they  ''did  play 
and  bet  for  money  and  drinks  of  liquor,  a 
thing  of  value,  at  a  game  played  with  cards, 
contrary  to  the  laws  of  said  state,  the  good 
order,  peace,  and  dignity  thereof.**  Follow- 
ing his  conviction  the  defendant  filed  his 
motion  for  a  new  trial,  based  on  the  gen- 
eral grounds  and  on  the  special  assignment 
that  the  court  failed  to  charge  the  Jury  upon 
the  law  as  to  the  effect  of  circumstantial 
evidence. 

[1]  The  evidence,  substantially  stated,,  is 
as  follows:  The  accused,  with  three  others 
named  in  the  indictment,  were  caught  by  the 
marshal  of  the  town  of  Sparta  while  playing 
a  game  of  cards  on  the  "headboard  of  a 
grave  in  the  Catholic  cemetery."  Neither 
money  nor  whisky  was  seen,  but  the  marshal 
testified  that  he  "smelt  whisky  strong,'*  and 
an  empty  bottle  was  lying  on  the  ground,  and 
two  of  the  players  were  apparently  under 
the  infiuence  of  whisky.  After  they  had 
been  caught  and  arrested,  two  of  the  players, 
not  the  accused,  stated  that  they  were  *'just 
playing  for  drinks,"  and  the  marshal  and  an- 
other witness  testified  that  "a  drink  of  whis- 
ky was  a  thing  of  great  value  in  Hancock 
county.**  This  statement  of  the  other  defend- 
ants, made  after  the  arrest  and  after  the 
completion  of  the  offense  (if  any  offense  was 
committed),  had  no  probative  value  as  against 
the  accused.  The  only  evidence  against  the 
accused,  except  the  circumstance  that  he  was 
playing  with  the  others,  was  the  statement 
made  by  him,  some  time  after  his  arrest,  to 
the  mayor,  that  he  would  like  the  mayor,  as 
his  friend,  to  hsTO  the  thing  ''squashed,"  and 
that  on  the  day  when  they  were  caught  play- 
ing one  of  the  players  came  by  his  shop, 
stated  to  him  that  he  had  a  bottle  of  whisky, 
and  proposed  that  they  go  to  the  Catholic 
cemetery  and  play  cards  for  drinks.  This 
statement,  while  not  amounting  to  a  confes- 
sion, was  incriminatory,  and,  considered  in 
connection  with  the  other  strongly  suspicious 
circumstances,  may  be  r^arded  as  of  suffi- 
cient probative  weight  to  show  the  corpus 
delicti,  and  that  the  accused  was  a  particeps 
criminls. 

We  cannot  say,  as  a  matter  of  law,  that 
the  circumstances  were  not  sufficient  for  that 
purpose.  For  four  men  to  leave  their  busi- 
ness in  the  daytime  and  go  to  a  cemetery  and 
play  cards  on  the  headboard  of  a  grave 
would  seen  to  indicate  that  there  was  some- 
thing more  in  the  way  of  temptation  than 
the  mere  pleasure  of  playing  an  innocent 
game  of  cards,  and  in  view  of  the  indicia  of 
the  presence  of  intoxicants,  and  the  evidence 


that  a  beverage  of  this  diaiacter  wbm  hard 
to  get  in  Hancock  county  and  was  very  val* 
uable,  it  would  seem  to  be  not  unreasonable 
to  infer  that  the  "drinks**  furnished  the  in- 
ducement for  the  playing  of  the  game,  and  it 
is  difficult  to  believe,  In  view  of  the  evidence 
as  to  the  great  value  of  whisky  in  Hancock 
county,  that  the  generosity  of  one  of  the 
players  would  have  furnished  without  price 
the  tempting  stake.  It  is  so  natural  for  men 
who  play  cards,  and  for  those  who  drink, 
to  play  for  drinks,  that  this  court  is  con- 
strained to  the  conclusion  that  the  verdict  of 
the  Jury  was  noit  wholly  unauthorized.  Ap- 
parently the  law  against  gaming,  as  well  as 
against  the  sale  of  liquor,  is  most  vigorously 
enforced  in  Hancock  county,  and  In  the  town 
of  Sparta,  when  the  citizens  of  the  town  are 
compelled  to  resort  to  the  cemetery  to  play 
cards  for  drinks,  and  when,  even  in  that 
secluded  spot,  they  don't  have  a  ghost  of  a 
cbance. 

[2]  The  evidence,  however,  was  entirely 
circumstantial.  Even  the  incriminatory 
statement  only  inferentially  indicates  guilt 
In  such  case  it  is  well  settled  by  the  repeat- 
ed rulings  of  the  Supreme  Court  that  it  is 
the  duty  of  the  trial  Judge,  even  in  tbe  aN 
sence  of  a  request,  to  charge  the  Jury  the 
law  defining  the  probative  value  of  circum- 
stantial evidence,  as  laid  down  in  section 
1010  of  the  Penal  Code  of  1910.  O^e  writer 
confesses  his  Inability  to  see  any  practical 
difference  between  the  universal  rule  of  "rea- 
sonable doubt,*'  applicable  in  aQ  criminal 
cases,  and  the  special  mle  of  "reasonable 
hypothesis,"  applicable  to  cases  of  circum- 
stantial evidence.  Whether  dependent  upon 
direct  or  circumstantial  evidence,  a  convic- 
tion is  unauthorized  unless  the  Jury  believe 
the  evidence  of  guilt  is  proved  beyond  a  rea- 
sonable doubt;  and,  so  long  as  there  is  a 
reasonable  hypothesis  of  innocence,  a  rea- 
sonable doubt  of  guilt  exists.  And  where  a 
Jury  is  instructed  that  a  verdict  of  guilty 
cannot  be  legally  found  unless  the  evidence 
proves  guilt  besrond  a  reasonable  doubt,  this 
would  seem  to  be  tiEintamount  to  telling  the 
Jury  that  they  could  not  legally  convict  un* 
less  the  evidence  excluded  "every  other  rea- 
sonable hypothesis  save  that  of  the  guilt  of 
the  accused."  But  the  law  has  made  a  dif- 
ference l)etween  "reasonable  doubtf'  and  "rea- 
sonable hypothesis,"  and  the  Supreme  Court 
has  many  times  declared  that,  when  a  con- 
viction is  based  alone  on  circumstantial  evi- 
dence, it  is  reversible  error  for  the  trial 
Judge  to  fail  to  instruct  the  Jury  that  the 
evidence  must  exclude  every  reasonable  hy- 
pothesis save  that  of  guilt,  although  he  has 
clearly  charged  that  a  conviction  would  be 
unauthorized  unless  the  evidence  i>roved  the 
guilt  of  th»  accused  beyond  a  reasonable 
doubt 

Judgment  reversed. 
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(9  Oft.  App.  848) 

MAYOB,  Bra,  OF  cm  OF  OORDBLB  t. 
JUrrUB.    (No.  2,961.) 

<Coiirt  of  Appeals  of  Georgia.    Jnna  7,  1011.) 
(SyUdbiu  hu  i^  Court.) 

L  RXVIXW  OF  EVIDBNCS. 

The  evidence  autborizes  the  yerdiet 

2.  Municipal  Gobposations  ({(  763,  803*)— 
DEFscnvB  Streets— DiLioBNCK  Required. 
Is  a  Bait  against  a  city  by  a  trayeler  in- 
jured by  a  defect  in  one  of  the  public  etreets,  it 
was  not  error  for  the  court  to  instract  the  jury 
as  follows:  **I  charge  yoo^  eentlemen  of  the 
jury,  that  ordinary  care  or  diligence  upon  the 
part  of  a  person  passing  along  a  public  street 
-or  sidewalk  of  a  municipal  corporation,  and  or- 
dinary diligence  upon'  the  part  of  the  municipal 
corporation  in  constructing,  repairing,  and  main- 
taining its  streets  and  sidewalks,  do  not  imply  a 
like  degree  of  yigilance  in  foreseeing  danger  and 
yarding  against  it.*' 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Dec  Dig.  if  768,  80B.*] 

Error  ftom  City  Ck>iirt  of  Cordele;  IL  F. 
Strozier,  Judge. 

Action  by  J.  T.  Jeter*  against  the  Mayor, 
etc.,  of  the  City  of  Cordele.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Walter  F.  Hall,  for  plaintiff  In  error. 
Ormn  ft  Jones,  for  defendant  in  error. 

POWELL,  J.  [2]  Only  the  proposition 
stated  in  the  eeeond  headnote  will  be  am- 
plified. The  instruction  complained  of  Is 
taken  almost  literally  from  the  opinions  of 
the  Supreme  Court  In  Wilson  v.  City  of  At- 
lanta, 63  Qa.  291,  and  Idlett  v.  City  of  At- 
lanta, 123  Ga.  821,  51  S.  B.  700.  WhUe  it  is 
true,  as  contended  by  counsel  for  the  plain- 
tiff in  error,  that  there  are  many  expres- 
alona  of  the  Supreme  Court  and  of  this 
•court,  appearing  in  the  opinions,  which  it 
would  not  he  proper  for  a  trial  Judge  to 
quote  in  his  charge  to  the  jury,  still  we 
think  that  the  present  instruction  was  not 
only  abstractly  correct,  but  was  pertinent 
to  the  issues  involyed.  It  was  proper  for 
the  court  to  tell  the  Jury  that  the  plaintiff 
(the  user  of  the  street)  and  the  defendant 
<the  city)  were  both  held  to  the  same  de- 
gree of  diligence,  though  not  necessarily  to 
Che  same  quantum  of  diligence,  and  that  this 
degree  was  ordinary  care  and  diligence,  but 
that  less  vigilance  (a  thing  going  to  the 
quantum,  and  not  to  the  degree,  of  the  dili- 
gence) might  fulfill  this  legal  standard  so 
far  as  the  one  was  concerned  than  would 
be  required  to  fulfill  it  so  far  as  the  other 
was  concerned.  To  state  it  somewhat  dlffer- 
•ently,  it  was  proper  for  the  court  to  tell  the 
Jury  that,  while  a  traveler  upon  the  high- 
way must  use  ordinary  care  and  diligence, 
fltUl  this  duty  upon  him  might  not  in  all 
cases  require  him  to  be  actively  alert  to  see 
whether  the  city  had  left  the  highway  in 
a  dangerous  condition,  especially  where  the 
danger  was  not  patent;  but  the  duty  of  ex- 


ercising this  same  degree  of  diligence  might 
require  the  dty  to  be  actively  alert  to  dis- 
cover and  remedy  such  a  defect 

[1]  The  charge  as  a  whole  was  very  fair, 
fall,  and  lucid,  and  the  evidence,  though 
conflicting,  fully  authorizes  the  verdict;  so 
there  is  no  ground  for  Interference  by  this 
court 

Judgment  affirmed* 

(9  Oa.  App.  437) 
McWHOBTEB  v.  STATE.    (No.  8366.) 
(Orart  of  Appeals  of  Georgia.    June  7,  1011.) 

(8yUdbu$  (tr  the  Oawrt,) 

1.  (Tbihikax,  Law  d  741*)— Instbuoxioh^- 
Confession. 

The  evidence  in  this  case  being  in  conflict 
as  to  whether  in  fact  the  accused  had  made  any 
confession  of  guilt,  the  court  did  not  err  in 
submitting  that  issue  to  the  jury,  and  in  charge 
ing  generally  on  the  law  of  confession  as  laid 
down  in  Pen.  Code  1910,  »  lOBl,  1032. 

[£M.  Note.— For  other  cases,  see  Oiminal 
Law,  Dec.  Dig.  |  741.*] 

2.  Cbiminal  Law  (|  1002*)— Afpsai>-^B3zobp- 
TZONS  TO  Charge. 

Other  exceptions  to  the  charm  of  the  couit, 
not  being  verified  by  the  trial  judge,  will  not 
be  considered. 


[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1 1002.*1 

3.  CJftiviNAL  Law  (|  1160*)— Appbaxt— Refus- 
al—Nbw  Trial. 

The  evidence  as  to  the  animus  furandi  Is 
exceedingly  weak  and  unsatisfactory;  but  as 
the  trial  judge  fully  charged  the  law  applicable 
to  this  issue,  and  there  are  some  slight  circum- 
stances from  which  the  jury  could  have  inferred 
a  criminal  intent  on  the  part  of  the  accused  in 
talcing  and  carrying  away  the  property  described 
in  the  indictment^  this  court  does  not  feel  an- 
thorlEed  to  set  aside  the  verdict  and  reverse  the 
judgment  of  the  lower  court  in  refusing  another 
trial. 

[Ed.  Note*— For  other  eases,  see  Criminal 
Lew,  Cent.  Dig.  S  3084;   Dec  Dig.  |  1160.*] 

Error  from  Superior  0>urt,  Greene  Goim- 
ty;   B.  F.  Walker,  Jndge. 

Hamp  McWhorter  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  G.  Faust  and  Noel  P.  Park,  for  plalntlfT 
in  error.  Jos.  EL  Pottle,  SoL  Gen^  fbr  the 
State. 

BILL,  C  J.    Judgment  aflirmed* 


(9  Ob.  App.  393) 
GARB  V.  ROUNTRBBl     (No.  3,166.) 
((Tourt  of  Appeals  of  Georgia.    June  7,  1911.) 

(SyUaJmt  (y  the  Court.) 

1.  JtTDOlCENT   (I   146*)— DErAXTLI^MOTXOR   10 

Vacate. 

Irrespective  of  whether  the  court  had  any 
power  to  set  aside  the  judgment  and  open  up 
the  dei^ault,  the  refusal  to  do  so  was  not  errone- 
ous, in  light  of  the  fact  that  the  defense  which 
was  tendered  in  connection  with*  the  motion  to 
vacate  the  judgment  and  open  the  default  was 
not  a  meritorious  defense. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  St  271,  292-296;   Dec.  Dig.  ri45.»l 
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2.  Bills  and  I^otes  (|§  103,  453*)— Limita- 
tion OF  Actions  (§  173*)— Check— Stjffi- 
ciENCY  OP  Consideration  —  LiMiTATiONSr— 
Dttress 

R.  sued  G.  upon  a  cheek  (upon  which  pay- 
ment had  been  refused),  made  by  G.  and  payable 
to  F.,  and  indorsed  by  F.  to  R.  G.  attempted  to 
set  up  as  a  defense  that,  while  he  and  F.  were 
in  company  with  a  party  of  ladies,  the  attorney 
of  R.  made  a  demand  upon  F.  for  payment  of 
a  sum  of  money  which  he  claimed  was  due 
by  F.  to  R.,  and  threatened  to  have  F.  arrested 
unless  the  sum  was  paid*  that  the  transaction 
out  of  which  the  alleged  indebtedness  grew  was 
more  than  13  years  old ;  that  R.  finally  agreed 
to  take  $500  in  settlement  of  his  claim;  that 
C,  seeing  the  plight  of  his  guest,  gave  him  this 
check  that  he  might  pa^  the  $500;  that  the 
check  was  without  consideration,  and  that,  if 
it  represented  any  debt  at  all,  even  as  between 
F.  and  R.,  it  represented  a  debt  which  waii 
barred  by  the  statute  of  limitations.  Held,  that 
no  valid  defense  was  asserted.  As  between  F. 
and  R.,  the  settlement  of  the  disputed  claim 
was  a  sufficient  consideration.  F.'s  privilege 
of  pleading  the  statute  of  limitations,  even  if 
the  plea  would  have  been  good,  was  personal 
to  him,  and  could  not  be  exercised  by  C.  \  the 
fact  that  C.was  dunned  for  the  debt  while  in 
the  presence'of  ladies,  and  was  threatened  with 
arrest  if  the  debt  was  not  paid,  was  not  (at 
least  in  the  absence  of  other  alle^tions)  ade- 
quate to  show  fraud ;  and,  even  if  duress  ex- 
isted as  against  F.,  C.  cannot  plead  it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  233-240,  1344-1351 ;  Dec. 
Dig.  S§  103.  453;*  Limitation  of  Actions,  Dec. 
Dig.  §  173.«] 

BnoT  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  D.  W.  Rountree  against  J.  S. 
Carr.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  S.  ft  N.  M.  Reynolds  and  Moore  &  Pom- 
eroy,  for  plaintiff  in  error.  Anderson,  Feld- 
er,  Rountree  ft  Wilson,  for  defendant  In  er- 
ror. 

POWELrL»  J.    Judgment  affirmed. 

(9  Oa.  App.  848) 

BSTBS  T.  PALMOUR.    (No.  2,919.) 
(Gonrt  of  Appeals  of  Georgia.    June  7,  1911.) 

(Syllabus  ly  the  Court.) 

1.  Justices  of  the  Peace  (|  207*)— Cebtiosa- 

Bi— Tea  VBBSB— Hearing. 

Where  a  traverse  is  filed  to  the  answer  of 
the  magistrate  in  a  certiorari  case,  the  certi- 
orari is  not  ripe  for  hearing  until  the  traverse 
has  been  disposed  of,  unless  the  traverse  relates 
to  an  immaterial  matter.  In  the  present  case 
the  traverse  did  relate  to  a  very  material  mat- 
ter ;  for,  unless  the  traverse  was  sustained,  the 
evidence  fully  authorised  the  verdict,  if  it  did 
not  demand  it. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  (Dec  Dig.  i  207.*] 

2.  CBKTIOBABI  (9  70*)— APPKAIr-ASSiaNMENT 
OF  ERBOB— SiTFFICIENOT. 

Where  a  bill  of  exceptions  recites  that  the 
court  In  such  a  case  entered  up  Judgment  sus- 
taining the  certiorari,  an  exception  and  assign- 
ment of  error  as  follows  is  sufficient:  "To  the 
judgment  of  the  court  sustaining  the  certiorari 
and  granting  a  new  trial,  without  submitting 
the  issue  growing  out  of  the  traverse  to  the 
justice's  answer  to  a  jurj^  and  with  the  traverse 
still  pending,  plaintiff  in  error  excepted,  and 
now  excepts,  and   assigns  the   same  as  error. 


on  the  grounds  that  the  same  is  contrarv  to  law 
and  contrary  to  the  evidence  contained  in  the 
justice's  answer.'* 

[Ed.  Note.^For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  202 ;   Dec.  Dig.  §  70.*] 

Error  from  Superior  Court,  Hall  County ; 
J.  J.  Klmsey,  Judge. 

Action  between  George  P.  Estes  and  Ern- 
est Palmour.  From  a  judgment  sustaining  a 
certiorari  to  a  magistrate,  Estes  brings  er^ 
ror.    Reversed. 

Wm.  M.  Johnson,  for  plaintiff  in  error. 
B.  P.  Gaillard,  Jr.,  for  defendant  in  error* 

POWELI^  J.    Judgment  reversed. 


(9  Ga.  App.  828) 

ROBERTS  y.  ARNALL,    (No.  2,906.) 
(Court  of  Appeals  of  Greorgia.     June  7,  1911i) 

(8yUabu$  hy  the  Court.) 

1.  Evidengb  (I  437*)— Paboi.  Evidence— Co9- 

BIDEBATION  OF  ()01TTBACT. 

"Extrinsic  evidence  is  alwavs  admissible  to 
show  that  the  object  or  consideration  of  an 
agreement  is  in  fact  illegal." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  2025-2028 ;   Dec  Dig.  i  437.*] 

2.  EviDENcm  (i  437*)— Pabol  Evidbmcb— Ob- 
ject OF  CONTBACT. 

Parol  evidence  is  admissible  to  show  that 
a  written  contract,  which  on  its  face  and  by  its 
terms  purports  to  relate  to  a  lawful  transac- 
tion, was  in  fact  entered  into  as  a  wagering  con- 
tract, and  that  the  lawful  form  was  adopted  as 
a  guise  to  evade  the  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2025-2028;   Dec.  Dig.  |  437.*] 

Error  from  City  Ck>urt  of  Newnan ;  W.  A. 
Post,  Judge. 

Action  by  J.  C.  Amall  against  M.  Y.  Rob- 
erts. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

A.  EL  Freeman,  for  plaintiff  in  error.  W. 
G.  Post  and  W.  C  Wright,  for  defendant  In 
error. 

POWELL,  J.  Amall  sued  Roberts  to  re^ 
cover  damages  for  the  latter*s  failure  to  de- 
liver the  cotton  specified  in  the  following 
written  contract: 

"Senoia,  Ga.,  6/29/1909. 

"For  and  in  consideration  of  the  sum  of 
$1.00  to  M.  V.  Roberts  in  hand  paid  by  J. 
Claude  Amall,  as  part  payment  of  the  cotton 
herein  purchased,  the  receipt  whereof  is  ac- 
knowledged, I  hereby  agree  to  sell  to  J. 
Claude  Amall  25  bales  of  cotton,  delivered  at 
Haralson,  Ga.,  between  the  first  and  25th  of 
October  next.  The  delivery  to  be  made  at 
such  times,  at  seller's  option.  In  lots  of  not 
less  than  50  bales.  Cotton  to  average  not 
less  than  500  pounds  per  bale.  If  the  cotton 
does  not  average  500  pounds  per  bale,  I  wfll 
deliver  a  sufficient  number  of  bales  to  bring 
up  the  average  to  500  pounds.  The  cotton  to 
be  of  any  grade  between  strict  ordinary  and 
fair,  inclusive,  at  a  price  of  10%  f.  o.  b.  cents 
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per  pound  for  25  tmles  of  4*8,  said  grade  be- 
ing good  middling,  American  standard  clas- 
sification. With  deductions  and  additions  for 
other  grades  according  to  grade  and  such  dif- 
ferences in  effect  on  the  day  of  delivery.  It 
la  fully  understood  and  expressly  agreed  by 
the  parties  to  this  contract  that  same  cannot 
be  settled  by  piEisrment  of  money,  but  only  by 
deliyery  of  the  actual  cotton,  in  square  mer- 
chantable bales  weighing  500  pounds,  as 
aforesaid.  [Signed]    M.  Y.  Boberts. 

'*We  accept  the  above  contract,  with  its 
conditions  and  obligations. 

"[Signed]    J.  0.  AmaU." 

The  defendant  tendered  a  plea  alleging  that 
the  contract  sued  upon  was  illegal  and  void, 
because  It  was  a  wagering  or  gambling  con- 
tract ;  "that  at  the  date  of  the  execution  and 
delivery  of  the  same  it  was  understood  by 
both  of  the  parties  to  the  same  that  there 
was  to  be  no  actual  delivery  of  the  cotton, 
bat  that  on  the  date  fixed  for  the  delivery 
of  the  same  there  was  to  be  a  settlement  be- 
tween said  parties  of  the  difference  based  up- 
on the  market  value  of  the  cotton  on  that 
day.  Defendant  says  that  he  was  not  a  pro- 
ducer of  cotton,  and  had  no  cotton  on  hand, 
nor  had  he  contracted  to  purchase  cotton  to 
fulfill  said  contract,  at  the  date  of  the  said 
contract,  and  that  the  said  contract  was  en- 
tered into  by  said  parties  purely  as  a  specu- 
lation on  chances ;  that  said  contract  is  uni- 
lateral, and  not  mutually  binding  between  the 
parties.**  The  court  struck  this  defense.  We 
may  say,  in  passing,  that  the  plea,  so  far  as  it 
alleged  that  the  contract  was  unilateral,  is  not 
well  taken. 

On  its  face  the  contract  between  the  par- 
ties appears  to  relate  to  a  valid,  legal,  en- 
forceable transaction.  Forsyth  Mfg.  Co.  t. 
Oastlen,  112  Oa.  109,  87  S.  E.  485,  81  Am.  St 
Rep.  28.  In  that  case,  the  general  rule  as  to 
contracts  for  the  future  delivery  of  commod- 
ities is  very  well  stated  in  the  first  three 
headnotes,  as  follows:  '^An  executory  agree- 
ment for  the  sale  of  goods  to  be  delivered  at 
a  future  day  is  valid,  though  at  the  time  the 
seller  has  not  the  goods  in  his  possession,  has 
not  contracted  to  purchase  them,  and  has  no 
expectation  of  acquiring  them,  otherwise  than 
by  producing,  manufacturing,  or  parchasing 
them  at  some  time  before  the  day  of  deliv- 
-ery.  Such  a  transaction  Is  not  rendered  in- 
valid by  the  provisions  of  section  3537  of  the 
<nvil  Code  (dvU  Cbde  1910,  S  4117),  unless  it 
is  made  to  appear  that  neither  of  the  par- 
ties contemplated  an  actual  delivery  of  the 
goods,  and  that  it  was  the  intention  of  both 
that  there  should  be  no  actual  delivery,  but 
that  on  the  day  fixed  for  delivery  there 
-should  be  a  settlement  of  their  differences, 
based  on  the  market  value  of  the  goods  on 
that  day.  In  that  event  the  transaction 
would  be  a  pure  speculation  upon  chances,  but 
not  otherwise.  When  a  contract  is  valid  upon 
its  face,  or,  whoi  taken  in  the  light  of  the  cir- 
cumstances surrounding  the  parties  at  the 
time  it  was  entered  into,  appears  to  be  valid. 


it  is  incumbent  on  him  who  attach  the  con- 
tract to  show  its  invalidity.**  Counsel  for 
both  sides  in  this  oase  seem  to  recognize  that 
this  is  the  rule.  The  point  involved  in  the 
present  case  is  whether  the  illegality  of  the 
contract  can  be  shown  by  extrinsic  evidence 
which  contradicts  the  recitals  appearing  on 
the  face  of  the  written  contract  itself.  It  is 
well  settled,  as  a  general  rule,  that  "when  a 
contract  appAirs  to  have  been  reduced  to 
writing,  before  parol  evidence  can  be  admit- 
ted to  show  A  collateral  agreement,  it  must 
appear,  either  from  the  contract  itself  or 
from  the  attendant  circumstances,  that  the 
contract  is  Incomplete,  and  that  what  is 
sought  to  be  shown  as  a  collateral  agreement 
does  not  in  any  way  conflict  with  or  contra- 
dict what  is  contained  in  the  writing.**  This 
quotation  is  taken  from  the  sixth  headnote 
in  the  case  Just  cited. 

[1]  While  this  is  the  general  rule,  there  are 
certain  exceptions.  In  Willlston*s  Wald*s  Pol- 
lock on  Contracts  (3d  Bd.)  492,  one  of  the  ex- 
ceptions is  stated  thus:  "Extrinsic  evidence 
is  always  admissible  to  show  that  the  object 
or  consideration  of  an  agreement  is  in  fact  il- 
legal. This  is  an  elementary  rule,  estab- 
lished by  decisions  both  at  law  and  in  equi- 
ty." Before  we  proceed  further,  let  us  notice 
the  suggestion  that  since  the  general  rule  on 
this  subject  is  laid  down  as  one  of  the  propo- 
sitions in  the  Forsyth  Manufacturing  Compa- 
ny Case,  cited  above,  and  since  in  that  case 
the  contention  was  made  that  the  contract 
was  void  because  speculative,  the  conclusion 
follows  that  the  court  intended  to  hold  that, 
where  a  contract  for  the  sale  of  cotton  was 
apparently  valid  on  its  face,  parol  evidence 
would  be  Inadmissible  to  show  that  the  ac- 
tual agreement  between  the  parties  was  one 
of  a  gaming  nature;  but  an  inspection  of  the 
decision  in  that  case  discloses  that  this  rule 
of  law  was  invoked,  not  in  resistance  to  any 
effort  to  set  up  the  illegality  of  the  contract, 
but  in  an  effort  to  engraft  upon  it  as  a  legal 
contract  another  term  In  no  wise  affecting  it 
with  immorality  or  illegality,  namely,  that 
the  cotton  which  waa  to  be  delivered  should 
be  procured  from  a  certain  specified  source. 

[2]  Our  reports  are  full  of  cases  laying 
down  and  enforcing  the  general  rule  that  un- 
ambiguous written  contracts  must  speak  for 
themselves,  and  that  parol  evidence  is  inad- 
missible to  contradict,  vary,  or  add  to  them. 
Still  the  exception  which  allows  the  admis- 
sion of  extrinsic  and  even  parol  evidence  to 
show  that  the  object  or  consideration  of  the 
agreement  was  in  fact  illegal  has  been  as 
uniformly  recognized.  For  instance,  in  Hen- 
derson V.  Thompson,  52  Ga.  149,  152,  the 
court  laid  down  and  most  vigorously  en- 
forced the  general  rule;  but  it  is  also  said  in 
that  case:  *'The  exception  to  the  rule  is 
where  the  real  contract  is  forbidden  by  law, 
and  the  parties  have  reduced  to  writing  a 
contract  legal  on  its  face.  In  such  cases  pub- 
lic policy  suspends  the  rule  and  allows  the 
truth  to  be  proven*  in  spite  of  and  Is  oon- 
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tradlctlon  to  the  writing,**  Of.  Palrcloth  t. 
De  Leon,  81  Ga.  158,  7  S.  E.  640;  Baggett  r. 
Trulock,  77  Ga.  369  (2)  3  S.  El  162;  Lytle  v. 
Scottish  Am.  Co.,  122  Ga.  468,  (1),  (7),  467, 
50  S.  E.  402.  The  Supreme  Conrt  of  the 
United  States  In  the  case  of  Irwin  t.  Wil- 
Uar,  110  U.  8.  499,  4  Sup.  Ct  160,  28  L.  Ed. 
225,  229,  in  which  there  was  a  similar  plea 
as  to  an  apparently  legal  contiyt  for  the  de- 
livery of  grain,  said:  "If,  however,  at  the 
time  of  entering  Into  a  contract  for  the  sale 
of  personal  property  for  future  delivery,  It 
be  contemplated  by  hoth  parties  that  at  the 
time  fixed  for  delivery  the  purchaser  shall 
merely  receive  or  pay  the  diflTerenee  between 
the  contract  and  the  market  price,  the  trans- 
action Is  a  wager,  and  nothing  more.  It 
makes  no  difference  that  a  bet. or  wager  Is 
made  to  assume  the  form  of  a  contract 
Gambling  Is  none  the  less  such  because  It  is 
carried  on  in  the  form  or  guise  of  legitimate 
trade."  In  Stewart  t.  SchaU,  65  Md.  299.  4 
Atl.  399,  67  Am.  Rep.  327  a  similar  rulhig 
was  made,  and  the  admissibility  of  extrinsic 
evidence  to  show  the  illegality  of  a  contract 
which  was  lawful  In  form  was  recognized. 
Of.  Pearce  v.  Foote,  113  111.  228,  55  Am.  Rep. 
414.  This  court,  In  Luke  v.  Livingston,  9  Ga. 
App.  — ,  70  S.  E.  596,  recognized  the  right 
to  introduce  parol  evidence  to  show  the  In- 
validity of  a  similar  contract  which  we  held 
to  be  valid  on  Its  face. 

It  Is  easy  to  see  that  If  two  persons  desir- 
ed to  speculate  upon  the  cotton  market,  and 
to  put  their  transaction  in  such  shape  that 
the  winner  could  enforce  his  contract  by  suit 
agalDSt  the  loser,  all  they  would  have  to  do, 
If  any  other  rule  than  the  one  here  an- 
nounced were  followed,  would  be  to  draw  a 
written  contract  similar  in  form  to  the  one 
here  involved;  for,  unless  the  illegal  pur- 
pose of  the  apparently  legal  contract  could 
be  shown  by  parol,  the  result  would  be  that 
the  aid  of  court  could  be  successfully  invok- 
ed to  effectuate  the  unlawful  purpose,  as  the 
only  judgment  which  the  court  then  could 
render  would  have  the  effect  of  causing  the 
loser  to  pay  to  the  winner  Just  what  it  was 
contemplated  he  should  pay  under  the  very 
plan  and  purpose  of  the  Illegal  transaction. 
Now,  formalism  and  technicality  are  very 
Important  to  the  successful  and  orderly  ad- 
ministration of  Justice  in  any  Jurldic  sys- 
tem; but  there  Is  too  much  plain  common 
sense  stored  away  in  the  substructure  upon 
which  our  whole  system  is  based  to  allow  of 
any  such  result  as  that  parties  may  take  ad- 
vantage of  formal  or  technical  rules  design- 
ed for  the  carrying  out  of  the  law,  and  di- 
vert them  into  instrumentalities  by  which 
they  may  violate  the  very  cardinals  of  the 
law  itself.  In  nearly  every  case  where  in- 
genuity seeks  to  evade  the  law  under  cover 
of  the  law  Itself,  it  finds  itself  fianked  by 
some  rule  or  exception  by  which  the  major 


purpose  of  the  law  protects  itself.  It  is  a 
good  thing  that  the  wisdom  of  the  ages, 
which  has  thus  become  crystallized  and  ex- 
pressed in  our  law,  is  capable  of  proving  su- 
perior to  the  trani^ent  ingenuity  of  such  in- 
dividuals as  from  time  to  time  rise  up  to 
proclaim  that  they  have  found  a  way  to  get 
around  the  law. 

Of  course,  these  strictures  are  not  intend- 
ed as  comment  upon  the  facts  of  the  partic- 
ular case.  The  present  transaction  may  be 
perfectly  legal.  That  question  has  not  yet 
come  under  Investigation,  as  the  court  struck 
the  plea  and  admitted  no  testimony  in  sup- 
port of  it  As  Ohief  Justice  Bleckley  said  in 
Faircloth  V.  De  Leon,  81  Ga.  158,  161,  7  S. 
E.  640,  as  to  a  stricken  plea  which  sought  to 
set  up  the  illegality  of  a  somewhat  similar 
attempt  to  evade  one  of  the  criminal  laws  of 
this  state:  "The  plea  may  not  be  true;  but 
if  true,  it  is  quite  sufficient** 

Judgment  reversed. 


(9  Oa.  App.  44»> 

LANGSTON  T.  CITT  OP  HAZLBHUBST* 

(No.  8,400.) 

(Court  of  Appeals  of  Georgia.    June  7»  1911.) 

(SyUahiu  5y  ih9  Court,) 

1.  (?EimoBARi  TO  Jusnoi. 

The  judge  of  the  superior  court  did  not  err 
in  refusing  to  sanction  the  petition  for  certi- 
orari. 

2.  Judges    (|   42*) — Matob'b   CJoubt  — Dis- 

QUALtFIOATION  OF  MaYOB. 

A  mayor  is  not  disqualified,  on  the  trial  of 
one  accused  of  a  violation  of  a  city  ordinance, 
because  in  the  event  of  a  conviction  a  portion 
of  the  fine  imposed  is  to  be  paid  to  him  as  costs. 
Pace  V.  City  of  Hazlehurst,  9  Ga.  App.  — ;.  70 
S.  B.  967;  Wellmaker  v.  Terrell,  3  Ga.  App. 
792,  60  S.  B.  464. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dee. 
Dig.  §  42.*] 

3.  Intoxicating  Lxquobs  (i  224*>*Iuaoai^ 
Sale— DEfiSNSES. 

On  the  trial  of  one  charged  with  the  viola- 
tion of  a  city  ordinance  in  having  on  hand  in- 
toxicating liquor  for  the  pnrpose  of  illegal  sale^ 
evidence  that  he  received  money  from  another 
person,  accompanied  with  a  Request  to  secure 
whisky  for  the  latter,  and  that  shortly  there- 
after the  accused  delivered  a  bottle  of  whisky 
to  that  person,  would  cast  upon  him  the  burden 
of  showing  where,  how,  and  from  whom  he  got 
the  whisky ;  and  this  burden  is  not  successfully 
carried  simply  by  the  statement  of  the  accused 
that  he  had  po  interest  in  the  whisky,  but  had 
secured  it  from  another  person.  Bray  v.  City 
of  (Commerce,  6  Ga.  App.  605,  63  3.  E.  596 ; 
Shaw  V.  State,  3  Ga..App.  607,  60  S.  B.  326. 

[Ed.  Note.— ror  other  cases,  see  Intoxicating 
LiouoTB,  Cent  Dig.  §§  275-281;    Dec.  Dig.  | 

Error  ftom  Superior  Oonrt,  Jeff  Davlft 
County;  O.  B.  Conyers,  Judge. 

Charley  Langston  was  convicted  of  a  viola- 
tlon  of  an  ordinance  of  the  City  of  Hazle- 
hurst, and  from  an  order  refusing  the  certi- 
orari, he  brings  error.    Affirmed. 


•For  otlMr  0Mes<ee  samo  topio  and  swtion  NUMBER  la  Deo.  Dis^  ft  Am.  Dig.  Key  Ifo.  Sitloft  *  Rop'r  InJ«M 
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H.  A  King  and  Gordon  Knox,  for  plaintiff 
In  error.    S.  D.  DeU,  for  defendant  In  error, 

HILL»  O.  J.   Jndgment  afflrmed. 


(»  Oa.  App.  809) 

LAWRBNCB  ▼.    GEORGIA  RY.   ft   ELBG- 
TRICOO.    (No.  2,816.) 

(Court  of  Appeals  of  Georgia.    Jane  7,  191L) 
(8ynahu9  hp  ike  Court.) 

1.   NKOLIGENCE  (§  119*)— PLSADXNG— GSNIBAZ. 

AND  Specific  Allegations. 

When  a  petition  tete  forth  specific  allega- 
tions of  negligence,  but  also  includes  a  general 
allegation  of  negligence,  the  specific  will  be 
considered  as  amolification  of  the  general,  and 
the  plaintiffs  right  of  recovery  depends  upon 
the  establishment  of  negligence  on  one  or  more 
of  the  specific  particulars  alleged.  Palmer 
Brick  Co.  T.  Chenall,  119  Ga.  887  <^,  47  8.  E. 
829. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ff  200-216 ;   Dec.  Dig.  |  119.^] 

2.  Nbolioence  (S  119*)— Pleading— General 
AND  Specific  Allegations. 

When  a  petition  asserting  a  rig^t  of  action 
for  j>erBonal  injuries  makes  two  particular  and 
distinct  specifications  of  negligence,  and  fol- 
lows these  with  the  words,  ''ana  in  causing  the 
accident  and  injuries  to  plaintiff  under  the  facts 
and  circumstances  heretofore  alleged,**  this 
langua^  should  be  treated  as  a  mere  general 
allegation  of  negligence,  within  the  puryiew  of 
the  rule  stated  in  the  foregoing  headnote.  Har- 
ris ▼.  Southern  Ry.  Co.,  129  Ga.  888,  891,  58 
8.  E.  873. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §8  200-216;   Dec  Dig.  {  119.*] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  E.  E.  Lawrence  against  the 
Georgia  Railway  ft  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Afllrmed. 

Anderson,  Felder,  Rountree  A  Wilson,  for 
plaintiff  in  error.  Colquitt  &  Conyen,  for 
defendant  in  error. 

RUSSELL,  J.    Jndgment  afllrmed. 


C»  Ga.  App.  S25) 

CASON  T.  TYE;     (Na  2,888.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(SifUabua  hy  the  Court.) 

1,  Action  ({§  27,  45*)— Action  on  Contract 
^Joinder  of  Actions. 

A.  employed  B.  under  a  written  contract 
as  an  overseer  and  laborer  for  the  year  1909, 
beginning  January  lat  and  ending  December 
Slat  thereafter,  at  stipulated  waees  for  the 
year,  payable  monthly.  In  October  A  dis- 
char^fed  B.  from  his  employment,  and  B.,  at 
the  expiration  of  the  year,  brought  suit  against 
A  to  recover  damages  for  breach  of  the  con- 
tract, alleging  that  his  discharge  was  wrongful, 
setting  out  the  contract,  and  claiming  the  right 
to  recover  the  balance  of  his  wages  due  there- 
after. Held,  that  the  action  was  one  ex  con- 
tractu. Civil  Code  1910,  I  3588;  Rogers  v. 
Parham,  8  Ga.  190;  Britt  v.  Hays,  21  Ga.  157. 
Beld^  further,  that  a  claim  for  money  which  B. 


had  paid  at  tiie  request  of  A.  to  one  of  Us  em- 
ploy^, and  also  for  the  amount  of  money  which 
A.  had  agreed  to  pay  B.  for  the  hire  of  a  mule 
during  the  year,  were  properly  joined  in  the 
same  action.    Civil  Code  1910^  |  5521. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Di^.  if  160-195,  878-448;    Dec  Dig.  If  27, 

2.  Review  on  Appeal. 

No  error  of  law  appears;  and,  while  the 
evidence  in  support  of  the  verdict  is  weak  and 
unsatisfactory,  it  was  sufficient  to  satisfy  the 
jur^  and  the  trial  judge,  and  the  judgment  over- 
ruling the  motion  for  a  new  trial  is  affirmed. 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Action  by  P.  F.  Tye  against  R^  A.  Cason. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afflrmed. 

E.  P.  Davis,  for  plaintiff  In  error*  Ll  D. 
McGregor,  for  defendant  In  error. 

HILL,  0.  J.    Judgment  affirmed. 


(9  Ga.  App.  40S) 
HAMILTON  T.  STATE.    (No.  8,232.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(ByUabus  5y  the  Cowrt.) 

Disorderly  Conduct  (§J  1,  11*)--Pbovoca- 
noN—QuESTioN  for  jury. 

in  a  prosecution  under  Pen.  Code  1910,  | 
387,  for  using  opprobrious  wcnrds  and  abusive 
language,  the  sufficiency  of  the  provocation 
which  will  justify  the  use  of  such  words  is  a 
matter  exclusively  for  the  jury.  The  jury  can- 
not be  instructed  as  a  matter  of  law  that,  if 
one  simply  said  "howdy"  to  the  defendant  this 
would  not  be  sufficient  justification  for  the  de- 
fendant to  use  opprobrious  words  and  abusive 
language.  Whether  this  would  be  sufficient  prov- 
ocation would  depend  on  the  manner  of  the 
salutation  and  the  surrounding  circumstances. 
There  may  be  justifiable  provocation  where  no 
words  have  been  spoken.  The  sufficiency  of 
the  provocation  depends,  not  only  upon  the  lan- 
guage employed,  but  upon  the  relationship  of 
the  parties,  the  state  of  feeling  existing  between 
them,  the  tone,  manner,  and  spirit  in  which  the 
language  is  need,  and  other  circumstances  from 
which  tibe  jury  may  in  some  instances  deter^ 
mine  that  words  apparently  or  ordinarily  inno- 
cent afforded  reasonable  cause  for  provocation 
under  the  circumstances  or  in  the  manner  in 
which  they  were  used.  Tl&e  question  is  so  ex- 
clusively one  of  fact  that  any  intimation  or  di- 
rection to  the  jury  as  to  the  weight  or  effect  of 
any  portion  of  the  testimony  illustrative  of  the 
subject  of  provocation  is  error. 

[Bd.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent.  Dig.  S  8;   Dec.  Dig.  §§  1,  ll.«> 

Error  from  Superior  Couit,  Cobb  County  r 
N.  A.  Morris,  Judge. 

Burke  Hamilton  was  convicted  of  using 
opprobious  words  and  abusive  language  tend- 
ing to  cause  a  breach  of  the  peace,  and  brings 
error.    Reversed. 

Mozley  &  Moss,  for  plaintiff  in  error.  J. 
P.  Brooke,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  rerersed. 
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(p  a*.  App.  428) 

BAKBR  T.  8TATB.     (No.  8,343.) 
(Coart  of  Appeals  of  Georgia.    June  7»  1911.) 

(StfUabui  by  the  Court.) 

1.  WOBDS  AND   PHSASEa— ^'SqUATTEB.** 

A  ''squatter^'  may  be  defined  to  be  a  per^ 
son  who  settles  or  locates  on  land,  inclosed  or 
anindosed,  with  no  bona  fide  claim  or  color  of 
title  and  withont  the  consent  of  the  owner. 
Pen.  Ck>de  1910,  i  216,  sobd.  4;  Words  and 
Phrases  JadiciaUy  Defined,  toL  7,  p.  6619. 

2.  Tbespabb  ({  79*)  —  GBnciNAL  Tbespass  — 

Evidence. 

An  indictment  charged  that  the  accused 
"did  then  and  there  unlawfully  and  with  force 
and  arms  squat  and  settle  and  remain  on  the 
inclosed  lands'*  of  a  person  named,  describing 
the  same,  with  no  bona  fide  claim  of  title  there- 
to and  without  the  consent  of  the  owner  therein 
named.  The  undisputed  evidence  in  support  of 
this  allegation  shows  that  the  accused  walked 
up  to  a  window  of  a  dwelling  house  on  the  land 
in  question,  looked  in  the  window  for  a  second, 
and  then  crawled  under  the  house,  where  he  re- 
mained for  a  few  minutes.  When  he  came  from 
under  the  house,  he  was  pursued  and  caught  by 
the  owner.  Held,  that  the  evidence  is  insuffi- 
cient to  support  the  allegation  that  the  accused 
was  guilty  of  an  act  of  trespass  in  squatting  or 
s<ettlin^  upon  the  land,  and  a  conviction  was  nn- 
authonzea. 

[Ed.  Note.— For  other  cases,  see  Trespan^ 
Cent  Dig.  i  169 ;   Dec  Dig.  {  79.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty; Price  Edwards,  Judge. 

Harve  Baker  was  convicted  of  trespass, 
and  brings  error.    Reversed. 

J.  S.  James,  for  plaintiff  in  error.  J.  B. 
Hutctaeson,  SoL  Gen.,  for  the  State. 

HILL^  C  J.     Judgment  reversed. 


C»  Oa.  App.  397) 

PYE  V.  QH/LIS  et  al.    (No.  3,181.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(Byllab%9  5y  the  Court.) 

1.  Malicious   Pboseoution    (|   47*)*PKn- 
•noN— Sufficiency. 

A  petition  which  shows  that  the  defendant 
swore  out  against  the  plaintiff  a  criminal  war- 
rant charging  him  with  an  offense  against  the 
laws  of  this  state^  though  the  offense  was  de- 
scribed only  bv  giving  one  of  the  constituent 
elements  bv  which  it  is  commonly  designated, 
and  that  the  defendant  followed  up  this  prose- 
cution by  going  before  the  grand  jury  of  the 
county  and  preferring  an  indictment  for  the 
same  offense,  in  which  the  alleged  crime  was 
fully  and  distinctlv  set  forth,  and  that  the 
grand  jury  retumea  a  "no  bill,'*  and  that  the 
prosecution  was  malicious  and  without  probable 
cause,  sets  forth  a  valid  cause  of  action  for  ma- 
licious prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  91-111 ;  Dec.  Dig.  { 
47.^] 

2.  Cbimihal  Law  (i  102^)  — Jxtbisdiorov-^ 

Supekiob  Coubts— City  Courts. 

The  fact  that  the  act  creating  a  city  court 
provides  that  all  persons  charged  before  magis- 
trates of  the  county  with  misdemeanors  shall  be 
bound  over  to  the  city  court  for  trial  idoes  not 
divest  the  superior  court  of  jurisdiction  in  such 
cases,  or  deprive  the  grand  jury  impanded  at 


the  superior  court  of  the  right  to  Investigate  an 
indictment  preferred  for  a  misdemeanor,  for 
which  a  warrant  had  previously  been  sworn  out 
before  one  of  the  magistrates  in  the  county. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  206-212;  Dec  Dig.  {  102.*] 

Error  from  City  Cloart  of  Sylvester ;  J.  B. 
Williamson,  Judge. 

Action  by  Louis  Pye  against  W.  D.  Gillis 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Claude  Payton,  for  plaintiff  In  error.  Tip- 
ton ft  Passmore,  for  defendants  In  error. 

POWELL,  J.  Pye  sued  Bir.  and  Mrs. 
Gillis  for  malicious  prosecution.  The  peti- 
tion alleged  that  for  an  improper  purpose, 
set  forth,  Mr.  Gillis  procured  bis  wife  to 
go  before  a  magistrate  and  without  probable 
cause  and  maliciously  to  swear  out  a  war- 
rant charging  him  with  the  offense  of  being 
drunk  at  ber  (Mrs.  Gillis*)  residence,  and  that 
a  warrant  was  Issued  charging  him  with 
this,  as  a  misdemeanor,  and  that  be  was 
arrested;  that  no  commitment  trial  took 
place,  but  that  shortly  subsequently  Mrs. 
Gillis,  accompanied  by  her  husband,  went 
before  the  grand  Jury,  impaneled  In  the  su- 
perior court,  and  preferred  an  Indictment 
charging  bim  with  the  same  offense,  upon 
which  the  grand  Jnry  returned  a  *'no  biU." 
This  sets  out  enough  of  the  petition  for  an 
understanding  of  the  i)oints  we  are  called 
upon  to  decide  in  the  case.  The  court  be- 
low sustained  general  demurrer  to  the  peti- 
tion,  and   the  plaintiff  has  excepted. 

[1]  The  ground  on  wliich  the  action  of  the 
trial  court  in  sustaining  the  general  demur- 
rer was  based  (so  we  are  informed  In  the 
argument)  was  that  the  affidavit  sworn  out 
by  Mrs.  Crillis  and  the  warrant  based  there- 
on charged  no  offense  against  the  laws  of 
tills  state,  and  was  therefore  void,  and  that 
the  acts  set  forth  did  not  constitute  a  prose- 
cution. The  rule  is  well  settled  that  an  ac- 
tion for  malicious  prosecution  cannot  be 
based  upon  proceedings  which  show  upon 
their  face  that  they  are  void.  If  the  prose* 
cution  is  by  affidavit  and  warrant,  these 
papers  should  charge  some  offense.  In  the 
present  case  the  affidavit  under  which  the 
warrant  issued  charges  that  "Lonis  Pye  did 
conunit  the  offense  of  drunkenness  at  the 
residence  of  Elizabeth  Gillis,  in  the  town  of 
Sylvester,  in  the  county  of  Worth,"  on  a 
named  day.  The  warrant  commanding  the 
arrest  of  the  defendant  recited  that  the  af- 
fidavit had  been  made  by  Mrs.  Gillis,  charg- 
ing Louis  Pye  with  "the  offense  of  a  mis- 
demeanor—drunkenness at  her  residence  in 
Sylvester,  Georgia."  For  a  criminal  war- 
rant to  be  valid  as  process.  It  is  not  neces- 
sary that  the  offense  charged  therein  should 
be  stated  with  that  definiteness  or  certainty 
which  is  required  in  an  Indictment  or  ac- 
cusation.    Except  in  prosecutions  for  lar- 
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ceDy,  where  oerfaln  additional  facts  are  to 
be  stated,  the  offense  may  be  charged  in  the 
affidavit  and  in  the  warrant  in  general  terms. 
See  Penal  Code  1910,  U  904r-9U6.  It  has  been 
held  that  even  a  failure  to  allege  these  ad- 
ditional partlcnlars  in  an  affidavit  to  se- 
cure a  warrant  for  larceny  is  not  fatal.  "It 
seems  to  be  the  settled  law  of  this  state  that 
an  affidavit  need  do  no  more  than  name  the 
offense,  without  describing  the  way  in  which 
it  was  committed,  or  its  character,  with  any 
degree  of  particularity.**  Brown  v.  State, 
109  Ga.  570,  672,  34  S,  B.  1031,  1032.  For 
affidavits  in  which  very  meager  or  general 
descriptions  of  the  offenses  charged  were 
given,  but  which  were  held  to  be  valid,  see 
Dickson  v.  State,  62  Ga.  583;  Brown  y. 
State,  109  Ga.  570,  34  S.  E.  lOi^l;  Glass  v. 
Stote,  119  Ga.  299,  46  S.  B.  435;  Murphy 
V.  State,  119  Ga.  300,  46  S.  B.  450;  Howell 
V.  State,  5  Ga.  App.  186,  62  S.  E.  1000.  In 
Williams  v.  State,  107  Ga.  693,  83  S.  E.  641, 
an  affidavit  which  charged  the  accused  only 
with  *'the  offense  of  committing  a  misde- 
meanor" at  a  certain  time  and  in  a  certain 
county  was  held  to  be  sufficient  It  is  true 
that  if  the  accusation  and  warrant  go  into 
details  in  describing  the  offense,  and  dis- 
close that  the  thing  charged  was  not  an  of- 
fense at  all,  or  fail  to  name  some  constituent 
element  of  an  offense,  the  warrant  does  not 
constitute  valid  process,  nor  authorize  an 
arrest  thereunder.  Alexander  v.  West,  6  Ga. 
App.  72,  64  S.  B.  288;  Satilla  Mfg.  Go.  v. 
Cason,  98  Ga.  14,  25  S.  E.  909,  58  Am.  St  Rep. 
287. 

The  affidavit  In  the  present  case  did  name 
a  constituent  element  of  the  offense  set  forth 
in  Penal  Ck)de  1910,  {  442,  and  described  that 
offense  in  language  by  which  it  is  common- 
ly known.  That  section  of  the  penal  Code 
provides  that  "if  any  person  shall  be  and 
appear  in  an  intoxicated  condition  on  any 
public  street  or  highway,  or  within  the  cur- 
tilage of  any  private  residence  not  in  the 
exclusive  possession  of  the  person  or  persons 
so  intoxicated,"  etc,  he  shall  be  guilty  of 
a  misdemeanor.  It  is  true  that  this  section 
provides,  also,  that  the  drunkenness  must  be 
made  manifest  by  boisterousnees,  or  by  in- 
decent conduct,  or  by  vulgar  language,  or 
by  loud  and  violent  discourse;  but  these 
things  are  made  evidentiary  characteristics 
of  the  offense,  rather  than  constituent  ele- 
ments of  it,  within  the  meaning  of  that  term 
as  it  is  employed  in  the  case  of  Satilla 
Mfg.  Co.  v.  Cason,  supra.  Considering  the 
fact  that  it  is  alleged  in  the  petition  that 
the  plaintiff  in  the  present  case  had  been 
charged  in  the  affidavit  and  in  the  warrant 
with  one  of  the  constituent  elements  by 
which  the  offense  is  commonly  known,  and 
that  the  defendants  followed  this  up  by  go- 
ing before  the  grand  jury  of  the  connty  and 
preferring  an  indictment  which  fully  com- 


plied with  the  law  as  to  spedilcness  and 
deflnlteness,  we. think  that  a  criminal  prose- 
cution was  abundantly  shown ;  and  as  malice 
and  lack  of  probable  cause  are  asserted,  as 
well  as  the  fact  that  the  prosecution  had  ter- 
minated by  the  return  of  a  '*no  bill"  by  the 
grand  Jury,  we  have  no  hesitancy  in  holding 
that  the  petition  set  forth  a  valid  cause  of 
action. 

[21  2.  It  was  necessary  for  the  plaintiff  to 
show  in  his  petition  that  the  prosecution  had 
terminated,  and  for  this  purpose  he  alleged 
the  return  of  the  ''no  bUl"  by  the  grand 
jury  of  the  county.  Defendant's  contention 
is  that,  while  the  allegation  of  the  return  of 
a  "no  bill"  would  ordinarily  be  sufficient 
It  is  not  so  in  the  present  instance,  because 
under  the  act  creating  the  city  court  of 
Sylvester,  the  magistrates  by  whom  criminal 
warrants  are  issued  for  misdemeanors  are 
required  to  bind  the  offenders  over  to  the 
city  court  for  trial,  and  not  to  the  su- 
perior court  This  makes  no  difference.  The 
superior  court  has  concurrent  jurisdiction 
with  all  other  courts  as  to  the  trial  of  mis- 
demeanors, and  no  direction  given  in  a  sjpe- 
cial  law  requiring  that  magistrates  shall 
commit  solely  to  another  court  can  affect  its 
jurisdiction.  Until  some  other  court  has 
tried  the  case  and  disposed  of  it,  the  grand 
jury  sitting  In  the  superior  court  has  full 
authority  to  take  up  the  matter,  and  to  dis- 
pose of  it  by  return  of  a  true  bill  or  a  ''no 
bill,'*  as  the  case  may  be.  The  court  erred 
in  sustaining  the  demurrer. 

Judgment  reversed. 


(9  Oa.  App.  846) 
MUNSON  T.  HOUSEB  et  al.     (No.  2.954.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(Byttabiu  by  the  Court.) 

X,  Venxts  ot  Action. 

Irrespective  of  whether  the  suit  was  one  ez 
contractu  or  ez  delicto,  the  venue  was  in  Bibb 
county.    Civil  Code  1910^  i  2798. 

2.  Recuvebs    ({   174*)— Actions   Against— 

LdSAVE  of  Court. 

Suits  a^inst  receivers,  trustees,  assignees, 
and  other  like  officers  operating  railroads  in 
this  state,  or  partially  in  this  state,  whether 
arising  ez  contractu  or  ez  delicto,  where  the 
cause  of  action  relates  to  injuries  or  damage 
to  personal  property,  may  be  brought  without 
first  having  obtained  leave  to  sue  from  any 
court.    Civil  Code  1910,  H  2788,  2789. 

[Bd.  Note.— For  other  cases,  see  Receivers, 
Ont.  Dig.  U  333-343;  Dec.  Dig.  {  174.*! 

3.    SUTPICIENCT  OF  PETITION. 

The  judgment. on  the  demurrer  is  fully  con- 
trolled by  the  decision  of  the  Supreme  CJburt  in 
Louisville  ft  Nashville  R.  Co.  v.  Warfield,  129 
Ga.  473,  59  S.  B.  234. 

Error  from  dtj  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  F.  H.  Houser  and  others  against 
J.  B.  Munson,  receiver.  Judgment  for  plain- 
tifTs,  and  defendant  brings  error.    Affirmed. 


*ror  other  caaos  see  same  topic  and  sootloa  NUMBER  in  Doa  Dig.  lb  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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F.  n.  Gamtid  and  Hardeman,  Jonea*  Oal- 
laway  &  Johnston,  for  plaintiff  In  error. 
Guerry,  Hall  &  Roberts,  for  defendants  In 
error. 

HILL^  O.  J.    Judgment  affirmed. 


(9  Oa.  App.  849) 

T.  L  THOMASON  &  SON  t.  BL  GOLDMAN 
&  CX>.     (No.  2,962.) 

(Ooort  ol  Appeals  of  Geozgia.    June  7,  1911.) 

(8yllatm9  ly  the  Court.) 

L  BiUii   Awn    Noras    (I   103^>— Validitt— 

Fraud. 

Where  one  has  been  induced  to  sign  a  writ- 
ten contract  by  false  and  fraudulent  representa- 
tions as  to  its  contents,  made  by  the  opposite 
party  with  intent  to  deceive  and  which  did  de- 
ceive him,  he  may  set  up  this  fraud  as  a  defense 
to  a  suit  on  notes  based  upon  the  contract  thus 
obtained;  and  this  is  especially  true  where,  in 
addition  to  the  false  and  fraudulent  representa- 
tions as  to  the  contents  of  the  contract,  the  con- 
duct and  representations  of  the  party  who  made 
them  relieve  the  opposite  ^arty  from  the  imputa- 
tion of  negligence  In  signing  the  contract  with- 
out first  reading  it  Wood  ▼.  Cincinnati  Safe 
A  Lock  Co.,  06  Ga.  120,  22  S.  E.  909:  McBride 
▼.  Publishing  Co.,  102  Ga.  422,  30  S.  B.  999; 
Angier  v.  Brewster,  69  Ga.  862;  Marietta  Fer- 
tilizer Co.  ▼.  Beckwith,  4'Ga.  App.  245^  61  S. 
B.149. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  233-240;  Dec.  Dig.  {  103.*] 

2.  Evidence  ({  434*)— PaboIi  Eyidbnob  Av- 
FECTiNO  Writing — ^Fraud. 

The  ruling  above  announced  does  not  con- 
travene the  well-established  rule  that  parol  evi- 
dence will  not  be  admitted  to  add  to,  take  from, 
or  vary  the  terms  of  a  valid  written  agreement ; 
for  the  purpose  of  the  parol  evidence  admissible 
under  the  ruling  is  to  disprove  the  existence  of 
the  contract,  and  not  to  contradict  it 

[Ed.  Note. — For  Other  cases,  see  Evidence, 
Cent  Dig.  •${  2005-2020;   Dec  Dig.  S  434.*] 

&   SUTFICIENOT  or  PLEA. 

A  plea  alleging  a  state  of  facts  substantially 
as  stated  above  constituted  a  good  defense,  if 
proved,  to  the  notes  based  on  the  contract  so 
procured,  and  the  court  erred  in  not  allowing  it. 

Error  from  City  Court  of  Bainbridge;  J. 
G.  Cranford,  Judge. 

Action  between  T.  I.  Thomason  ft  Son  and 
B.  Goldman  &  Co.  From  the  judgment, 
Thomason  ft  Son  bring  error.    Beversed. 

B.  G.  Hartsfleld,  for  plaintiffs  in  error. 
.  Jno.  B.  Wilson,  for  defendants  in  error. 

HILU  C  J.    Judgment  reversed. 


(9  Ga.  App.  394) 

LEITNEB  T.  COOPEB.     (No.  8,16^) 
(Court  of  Appeals  of  Georgia.     June  7,  1911.) 

(8yllatm9  ly  the  Court.) 

Saus  (§  lei*)— Delivebt. 

The  evidence  supports  the  verdict,  and  no 
sufficient  reason  appears  for  granting  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  877-380 ;   Dec  Dig.  {  161.^] 


Error  from  City  Court  of  SjlTanla;  EL  A. 
Boykin,  Judge. 

Action  by  C  M.  Leitner  against  8.  F.  Coop- 
er. Judgment  for  defendant*  and  plaintiff 
brings  error.   Affirmed. 

White  ft  Lovett,  for  plaintiff  in  error.  IL 
K.  Overstreety  for  defendant  in  error. 

POWELL,  J.  Leitner  sued  Cooper  for  the 
price  of  a  dog.  The  state  of  facts  appearing 
in  the  record  is  about  as  follows:  Cooper  ran 
a  hotel  at  Sylvanla,  and  on  January  30, 1910, 
mailed  to  Leitner,  at  Egypt,  a  letter  in  the 
following  language:  "I  understand  you  have 
a  good  bird  dog  for  sale;  I  want  to  buy  one. 
I  have  been  sick  severjed  months,  and  my  phy- 
sician says  I  must  get  In  the  woods  and  stay 
there,  eio  thought  I  would  hunt  awhile,  as  I 
am  an  old  bird  hunter  and  like  the  sport 
Please  write  me  what  you  will  take  for  the 
dog.  Send  him  to  me  by  baggage  master  on 
Central  of  Georgia  at  my  expense.  Let  me 
try  him  a  day  or  two,  and  if  he  is  all  right  I 
will  send  you  check  for  him  by  return  mail ; 
if  he  is  not  all  right,  I  will  return  him  to 
you  in  good  order.  We  have  more  scraps  to 
throw  away  around  the  hotel  than  20  dogs 
can  eat**  When  Leitner  received  the  letter 
he  had  a  dog,  which  he  priced  at  |35,  and 
after  a  few  days  (about  five  days  would  seem 
to  be  about  what  the  time  probably  was  from 
certain  correspondence  appearing  in  the  rec- 
ord) he  shipped  the  dog  to  Cooper's  address 
by  express,  over  the  Brinson  Bailroad,  stating 
that  he  did  not  think  it  was  safe  to  tru^t  the 
dog  to  the  baggage  master  on  the  Central  of 
Georgia,  as  he  had  been  directed.  Before 
the  dog  arrived,  Cooper,  not  hearing  from 
Leitner,  decided  to  go  to  North  Georgia  to 
visit  his  parents,  but  in  the  meantime  left 
word  with  the  conductor  of  the  Sylvania  ft 
Girard  Ballroad,  if  the  baggage  master  of 
the  Central  brought  the  dog  in,  to  look 
after  him  and  to  take  charge  of  him.  When 
the  dog  came  by  express,  In  the  absence  of 
Cooper,  his  wife  receipted  for  the  shipment, 
and,  to  quote  literally  from  Cooper's  testi- 
mony in  the  record,  "she  tied  him  up  at  the 
hotel,  which  we  ran,  and  he  howled  so  much 
that  she  took  him  out  for  a  walk  for  some 
exercise,  and  he  got  away.**  The  wife  tele- 
phoned about  to  various  places  trying  to  find 
the  dog,  and  also  advertised  for  him  in  the 
official  gazette  of  the  county;  but  the  dog 
was  never  heard  of  again,  unless  a  dog  of 
somewhat  similar  appearance^  which  was  kill- 
ed some  distance  away  a  few  days  later  was 
the  same  dog.  Cooper  conceded  that  his 
wife  had  authority  to  sign  for  express  pack- 
ages, and  that  he  was  bound  by  her  act  in 
that  respect  The  jury  found  for  the  defend- 
ant. 

The  plaintiff  concedes  that  he  violated  the 
defendant's  InstructionB  in  sending  the  dog 
by  express,  instead  of  sending  it  by  the  ba^- 
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gage  master,  !mt  says  that  Inaanmch  as  the 
defendant's  w}fe  receipted  for  the  dog  from 
the  express  company,  and  had  authority  as 
his  agent  to  receipt  for  packages  from  the 
express  company,  the  defendant  waived  this 
Tiolation  of  instruction,  and  became  bound, 
according  to  the  terms  of  the  letter,  either  to 
return  the  dog  or  to  pay  its  value.  We  can- 
not concede  the  correctness  of  this  proposi- 
tion. The  defendant  had  made  arrangements 
with  another  agent  (his  friend,  who  was  a 
conductor  on  the  Sylvania  &  Glrard  Railroad) 
to  take  care  of  the  dog  if  it  arrived  during 
his  absence.  He  had  not,  so  far  as  the  record 
shows,  constituted  his  wife  his  agent  to  take 
care  of  the  dog.  He  had  the  right  to  etiect 
his  agent  for  this  purpose,  and  when  the 
plaintiff,  by  his  disregard  of  Instructions, 
placed  the  custody  of  the  dog  in  the  hands 
of  the  wife,  she  held  it  as  a  mere  gratuitous 
bailee,  and  the  defendant  was  not  bound, 
under  his  original  contract,  either  to  pay  for 
the  dog  or  to  return  it,  but,  if  bound  at  all, 
was  bound  only  to  exercise  that  degree  of  care 
which  is  imposed  by  law  upon  gratuitous 
bailees.  The  Jury  was  amply  authorized  to 
find  that  the  plaintiff's  disregard  of  the  de- 
fendant's instructions  was  so  material  an  ele- 
ment in  the  case  as  to  relieve  the  defendant 
from  liability  for  the  loss  of  the  dog,  under 
the  circumstances.  There  is  no  complaint 
that  the  Judge  did  not  fairly  submit  all  these 
issues  to  the  Jury.  There  is  an  exception  in 
the  record  as  to  the  refusal  of  the  court  to 
sustain  certain  special  demurrers  to  a  portion 
of  the  defendant's  plea;  but,  in  view  of  the 
shape  that  the  case  finally  took  upon  the 
proof,  the  points  there  made  are  not  material 
or  Important,  and,  if  -decided  favorably  to  the 
plaintiff  In  error,  would  not  JustUy  a.  rever- 
sal. 
Judgment  affirmed. 


(9  Oa.  App. 

DEAN  V.  STATE.    (No.  8,29a) 

(Court  of  Appeals  of  Georgia.    April  24,  Idll. 

Rehearing  Denied  June  7,  1011.) 

(Syllahus  hy  the  Court,) 

1.  Inuictment  AWn  Information  (§  110*)— 
REQuismss  OF  Accusation  —  Foixowino 
LtANovAOE  or  Statutes. 

The  indictment  described  the  offense  in 
the  language  of  the  CSode,  and  with  sufficient 
additional  particularity  to  fully  identify  the 
transaction  wherein  the  accused  was  alleged  to 
liave  violated  the  law. 

[£3d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §9  289^294:  Dec. 
Dig.  I  110.»] 

2.  BxTOBTiON  (i  13*)  — Indictment  — SxTFFi- 
oLBHcnr. 

An  indictment  for  extortion  is  sufficient, 
when  it  designates  the  office  held  by  the  ac- 
cused, a)id  states  that,  by  color  of  his  ofBce  and 
in  his  official  capacity,  he  unlawfully  took  from 
a  named  person  a  spedfied  sum  of  money,  which 
was  not  due  him. 

[Ed.  Note.— For  other  cases,  see  Extortion, 
Cent.  Dig.  !  12 ;  Dec.  Dig.  !  13.»] 


8.  EzEGTTTioir- 1  127^)-*BsQt7icnBB  AND  Smr- 

WCIENCT— "LBVT.  •• 

To  constitute  a  "levy,**  there  must  be  an 
actual  or  constructive  seizure  of  property.    The 

J  property  most  be  so  far  brought  under  the  sub- 
ection  of  the  officer  that  he  can  exercise  con- 
trol, and  does  assume  to  exercise  dominion,  of 
it  by  virtue  of  his  writ  The  mere  declaration 
by  an  officer  of  an  intent  to  seize  property 
does  not  constitute  a  levy.  The  officer  must  do 
some  act  for  which  he  could  be  successfully 
prosecuted  as  a  trespasser,  if  it  were  not  for 
protection  afforded  him  by  the  writ 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {§  282^-286 ;   Dec  (Dig.  f  127.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  5,  pp.  4101-1106 ;  vol.  8,  p.  7705.] 

4.  ExTOBTioN  (I  15*)  —  Evidence  *  Sum- 

CIENCT. 

The  evidence  authorized  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Eztortioa» 
Gent  Dig.  |  14;    Dec.  Dig.  |  16.*] 

(Additional  Bylldbut  ly  Editorial  Stalf.) 

5.  Extortion  ({  7*)— Ei^embnts  or  Otfens»— 
Execution  of  Laoal  Paper. 

Under  Pen.  Oode  1910,  {  802,  providing 
that  **extortion"  shall  consist  of  any  public 
officer  unlawfully  talcing  by  color  of  his  office 
from  any  person  any  money  or  thine  of  value 
that  is  not  due  him,  or  more  than  is  due,  an 
officer  who  uses  his  office  to  exact  money  not 
due  him  may  be  guilty  of  extortion,  though  he 
does  not  pretend  to  be  executing  anv  process, 
nor  does  he  extort  money  upon  promise  not  to 
execute. 

[Ed.  Note.— For  other  cases,  see  Bxtortiont 
Cent.  Dig.  {  7 ;   Dec.  Dig.  §  7.* 

For  other  definitions,  See  Words  and  Phrases, 
vol.  8,  pp.  2622-2624.] 

E}rror  from  Superior  Ck)urt,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

J.  W.  Dean  was  convicted  of  extortion. 
From  a  judgment  overruling  a  petition  for 
certiorari,  be  excepts.    Affirmed. 

TtiosL  B.  Brown,  for  plaintiff  in  error. 
Lowry  Arnold,  Sol.,  H.  M.  Dorsey,  Sol.  Qen., 
and  Eb.  T.  Williams,  for  the  State. 


RUSSELIi,  J.  The  plaintiff  in  error  was 
convicted  of  extortion.  A  petition  for  certi- 
orari, sued  out  to  review  the  Judgment  of 
guilty,  was  overruled,  and  he  excepts  to  the 
latter  judgment 

[1]  1.  The  defendant  demurred  to  the  Indict- 
ment upon  the  grounds:  (1)  It  set  out  no 
particular  act  or  conduct  of  the  defendant 
(2)  It  does  not  set  forth  whether  the  defend- 
ant was  executing,  or  pretended  to  execute, 
some  legal  or  purported  legal  paper  under 
the  color  of  his  office.  (3)  It  does  not  de- 
scribe the  offense  of  extortion  with  sufficient 
certainty  to  put  the  defoidant  on  notice  as 
to  what  he  must  defend.  (4)  It  does  not  al- 
lege any  particular  act  on  the  part  of  the  de- 
fendant in  the  discharge  of  his  duty  under 
color  of  his  office,  in  which  he  demanded, 
exacted,  or  took  more  than  was  due  him,  oi 
before  It  was  due  him,  or  whether  it  was 
taken  as  costs,  or  any  other  pretended  legal 
purpose  coupled  with  the  discharge  of  his 
duties  as  constable.    We  think  this  demurrer 
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was  properly  overruled.  Extortion,  as  de- 
fined by  the  Ode,  "shall  consist  of  any  pub- 
lic officer  unlawfully  taking  by  color  of  his 
office  from  any  person  any  money  or  thing 
of  value  that  Is  not  due  to  him,  or  more 
than  Is  due/'  Penal  Ck)de  1910,  S  302.  Un- 
der Penal  Code  1910,  {  954,  "every  Indict- 
ment or  accusation  of  the  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct 
which  states  the  offense  in  the  terms  and 
language  of  this  Code,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily 
understood  by  the  jury."  Under  our  system 
of  criminal  pleading,  in  order  that  the  na- 
ture of  the  offense  may  be  plainly  under- 
stood by  the  jury,  it  is  generally  sufficient 
if  the  offense  Is  stated  in  the  language  of  the 
Ck)de;  but  there  are  exceptions  to  this  rule, 
as  we  pointed  out  in  Soell  v.  State,  4  Ga. 
App.  337,  61  S.  B.  514.  At  least  so  far  as  the 
rights  of  the  defendant  are  concerned,  the 
real  requisite  of  a  valid  Indictment,  so  far 
as  its  form  is  concerned,  is  that  the  offense 
with  which  the  accused  is  charged  shall  be 
BO  stated  as  to  give  him  ample  opportunity 
to  prepare  for  his  defense.  The  definition 
of  extortion,  as  contained  in  the  Code,  ia 
extremely  simple,  and  in  passing  upon  the 
demurrer  it  is  only  necessary  to  Inquire 
whether  the  case  is  one  which  falls  under 
the  general  rule,  where  the  language  of  the 
Code  is  sufficient  to  Inform  the  defendant 
of  the  nature  of  the  charge  against  him,  and 
of  the  transaction  in  which  he  is  alleged  to 
have  violated  the  law,  or  whether  it  comes 
within  the  exception,  where  there  must  be 
an  amplified  statement  of  details  of  the 
transaction,  so  as  not  to  deprive  the  defend- 
ant of  the  substantial  right  of  being  inform- 
ed of  the  nature  of  the  charge  against  him, 
and  of  having  all  opportunity  to  defend 
against  it  The  indictment  described  the  of- 
fense in  the  language  of  the  Code,  and  with 
sufficient  additional  particularity  to  fully 
Identify  the  transaction  wherein  the  accused 
was  alleged  to  have  violated  the  law. 

[i]  It  is  alleged  that  "the  said  J.  W.  Dean, 
In  the  county  aforesaid,  on  the  23d  day  of 
May,  in  the  year  of  our  Lord  1910,  with 
force  and  arms,  being  then  and  there  a  law- 
ful constable  in  and  for  the  l,422d  district, 
G  M.,  of  Fulton  county,  Ga.,  did,  by  color  of 
his  office  as  such  constable,  unlawfully  take 
$8.80  in  money  from  Mrs.  W.  G.  Overby, 
which  was  not  due  him,  said  money  of  the 
value  of  $3.80,  and  the  property  of  Mrs.  W. 
G.  Overby."  The  sum  and  substance  of  the 
objections  contained  in  all  the  grounds  of  the 
demurrer,  except  the  second,  comes  tQ  the 
point  that  the  defendant  was  not  told  in 
what  particular  respect,  or  what  particular 
transaction,  he  was  violating  the  law.  The 
second  ground  alleges  the  indictment  to  be 
defective,  because  it  is  not  alleged  whether 
the  defendant  was  executing,  or  pretending 
to  execute,  some  legal  or  pretendedly  legal 
paper  under  color  of  his  office.    Under  the 


Code  definition  of  extortion.  If  an  officer  by 
color  of  his  office  (whidi  means  using  his 
office  as  a  means  to  effect  his  object)  obtains 
money  or  other  thing  of  value  which  is  not 
due  him,  the  offense  is  committed,  whether 
he  was  executing  a  legal  paper,  or  even  if 
he  was  not  pretending  to  execute  any  paper 
at  all.  Under  the  Code  section,  one  who  is 
an  officer  and  clothed  with  authority,  who 
uses  his  office  to  exact  money  that  is  not  due 
him,  or  more  than  is  due  him,  may  be  guilty 
of  extortion,  although  he  may  not  pretend 
to  be  executing  any  process,  and  he  may  be 
guilty  if  he  extorts  such  money  upon  prom- 
ise not  to  execute.  As  to  the  first,  third, 
and  fourth  grounds  of  the  demurrer,  the  of- 
fice the  defendant  held  is  alleged  in  the  in- 
dictment, and  it  is  alleged  that  by  color  of 
his  office  he  collected  from  Mrs.  W.  Q.  Over- 
by, upon  a  given  date,  a  certain  sum  of  mon- 
ey specified  in  the  indictment.  The  indict- 
ment is  in  the  language  of  the  Code,  and  in 
this  particular  instance  that  language  is  suf- 
ficient to  make  clear  to  the  jury  the  nature 
of  the  offense  charged  and  the  transaction 
involved. 

[2]  2.  The  definition  of  extortion  is  such 
that  the  language  of  the  Code  is  sufficient  as 
the  basis  of  the  indictment,  provided  the 
facts  of  the  particular  transaction  are  set 
out,  80  as  to  protect  the  accused  from  being 
again  put  in  jeopardy  for  the  same  transac- 
tioa.  An  indictment  for  extortion  is  suffi- 
cient when  it  designates  the  office  held  by 
the  accused  and  states  that  by  color  of  his 
office  and  in  his  official  capacity  he  unlaw- 
fully took  a  specified  sum  of  money,  whlcb 
was  not  due  him,  from  a  named  person. 

[S]  8.  It  Is  insisted  that  the  conviction  of 
the  defendant  was  unauthorized,  because  the 
evidence  is  undisputed  that  a  levy  of  the 
laborer's  lien  was  made  upon  the  property  of 
Mrs.  Overby,  and  that  the  overplus  of  the 
amount  actually  due  by  her  was  returned  as 
soon  as  the  amount  could  be  ascertained. 
According  to  the  evidence  of  the  prosecuting 
witness,  there  was  no  levy,  but  merely  m 
threat  to  levy ;  and  upon  the  verdict  as  ren- 
dered the  testimony  of  the  state  upon  this 
subject  must  be  accepted  as  the  truth.  Ac- 
cording  to  the  testimony  of  Mrs.  Overby,  no^ 
levy  was  made ;  but  she  was  threatened  with 
a  levy  in  pursuance  of  a  laborer's  lien,  and 
was  informed  that  she  could  not  give  bond. 
To  constitute  a  levy  there  must  be  an  actual 
or  constructive  s^ure  of  property.  The- 
property  must  have  been  so  far  brought  un- 
der the  subjection  of  the  officer  that  he  can- 
exercise  control,  and  does  assume  to  exercise 
dominion,  of  it  by  virtue  of  his  writ  The* 
mere  declaration  by  an  officer  of  an  intent 
to  seize  property  does  not  constitute  a  levy. 
The  officer  must  do  some  act  for  which  he* 
could  be  successfully  prosecuted  as  a  tree* 
passer.  If  it  were  not  for  the  protection  af- 
forded him  by  the  writ 

[4]  4.  The  evidence  authorized  the  verdict 
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of  guilty.  It  Is  true  there  was  evidence  on 
the  part  of  the  defendant  that  he  did  not 
collect  the  money,  that  he  did  not  say  any- 
thing to  Mrs.  Overby  at  all,  and  that  he  was 
merely  present  with  one  Hopkins,  who  was 
the  ofBcer  in  charge  of  the  fi.  fa. ;  but,  on  the 
other  hand,  as  disclosed  by  the  answer,  Mrs. 
OTerby  swore  that  the  defendant  was  the 
person  who  made  the  threat  of  the  levy  and 
insisted  upon  the  demand  of  the  money,  and 
the  person  to  whom  she  paid  the  money. 
This  raises  a  distinct  issue  of  fact  The 
credibility  of  witnesses  is  so  exdusiv^ 
within  the  province  of  the  Jury  that  this 
court  has  no  Jurisdiction  to  set  aside  the 
finding  in  this  case. 
Judgment  affirmed. 

(9  6a.  App.  414) 

HOI/rON  V.  STATE.     (No.  8.329.) 
(Ooort  of  Appeals  of  Georgia.    Jane  7,  1911.) 

(BvUatmM  hy  the  OoiMr$J 

1.  RXVIKW  ON  Appkal. 

The  nmnerans  exceptions  to  excerpts  from 
the  charge  of  the  court  are  without  merit.  The 
charge  is  a  fair,  fall,  clear,  and  correct  presen- 
tation of  the  law  applicable  to  the  issues  made 
by  the  evidence,  ana  Is  not  Justly  subject  to  ad- 
vene criticism. 

2.  GBUfiiTAL  IjAW  (f  938*)— N«w  Tbiad— Nkw- 

LT  I>ISCOVEBED  BVIDENGX. 

A  new  trial  should  have  been  granted  on 
the  ground  of  newly  discovered  testimony.  The 
statutory  requirements  in  support  of  his  ground 
were  fully  complied  with.  The  proposed  evi- 
dence is  not  merely  cumulative  and  impeaching 
in  character,  and  is  vitally  material  to  the  de- 
fense, and,  if  believed  by  the  Jury,  would  prob- 
ably lead  to  a  different  result. 

[Ed.  Note.— For  other  cases,  see  Orlmlnal 
Law,  Cent  Dig.  H  2306-2317;  Dea  Dig.  | 
938.*] 

Powell,  J.,  dissenting. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  Frank  Parle,  Judge. 

Howard  Holton  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Re- 
versed. 

Davis  &  Merry,  Spence  ft  Bennet,  Roscoe 
Luke,  and  B.  B.  Cox,  for  plaintiff  in  error. 
W.  E.  Wooten,  Sol.  Gen.,  F.  A.  Hooper,  J. 
H.  Tipton,  and  H.  C.  Dasher,  Jr.,  for  the 
State. 

HILL,  O.  J.  Howard  Holton  was  indicted 
for  murder,  and  was  found  guilty  of  volun- 
tary manslaughter.  His  motion  for  a  new 
trial  being  overruled,  the  case  is  here  for 
review. 

[1]  The  amended  motion  for  a  new  trial 
contains  exceptions  to  numerous  excerpts 
from  the  charge  of  the  court  It  is  unneces- 
sary to  discuss  each  one  of  these  exceptions, 
for  we  have  made  a  careful  examination  of 
them  in  connection  with  the  evidence  and 
the  entire  charge,  and  we  find  no  error  in 
any  of  them.    We  have  rarely  read  instruc- 


tions that  more  dearly,  fairly,  and  fully  pre- 
sented all  the  Issues,  and  have  read  none 
less  vulnerable  to  attack.  The  exceptions  to 
the  rulings  relating  to  testimony  are  also 
without  merit,  and  a  charge  on  the  law  of 
voluntary  manslaughter  was  demanded,  un- 
der several  viewpoints  of  the  evidence.  The 
complaint  made  in  the  motion  that  after  the 
Jury  had  been  charged  with  the  case,  three 
of  them  separated  from  their  fellows,  who 
continued  a  consideration  of  the  case  while 
they  were  absent,  in  the  light  of  the  coun- 
ter showing  made  by  the  state,  is  unsupport^ 
ed,  and  clearly  not  entitled  to  serious  con- 
sideration. Indeed,  from  a  very  careful  con- 
sideration of  the  very  voluminous  record,  we 
are  satisfied  that  the  trial  was  conducted  in 
all  respects  without  error,  and  the  verdict, 
under  the  evidence  presented  and  the  law 
applicable  thereto,  is  fully  authorized. 

[2]  We  have  concluded,  however,  that  the 
plaintiff  in  error  is  entitled  to  another  trial 
on  the  ground  of  alleged  newly  discovered 
evidence.  A  brief  statement  of  the  evidence 
adduced  at  the  trial,  in  connection  with  that 
which  is  alleged  to  be  newly  discovered,  wUl, 
we  think,  clearly  show  the  correctness  of 
this  conclusion.  The  evidence  preceding  the 
homicide  and  up  to  its  actual  occurrence  is 
not  in  conflict  The  decedent  and  the  ac- 
cused, who  had  been  friends,  were  together 
at  the  barber  shop  of  the  former.  Both  men 
were  under  the  influence  of  intoxicants. 
While  in  this  condition  they  began  to  throw 
nickels  in  the  game  of  crack-a-loo.  The  dece- 
dent won  repeatedly,  whereupon  the  accused 
made  some  insinuations  against  the  fairness 
of  his  play.  This  was  resented  by  the  de- 
cedent, who  denounced  the  implication  as  a 
''damned  lie."  The  accused  thereupon  threw 
his  hand  in  the  direction  of  his  hip  pocket, 
and  the  decedent  met  this  motion  by  taking 
a  pistol  from  behind  the  mirror  near  his 
barber  chair.  The  accused  relieved  the  ten- 
sion of  the  situation  thus  produced  by  an 
invitation  to  drink,  which  invitation  was  de- 
clined by  the  decedent  on  the  ground  that  the 
accused  had  insulted  him  by  the  accusati<»i 
made  as  to  the  fairness  of  his  play.  The 
decedent  replaced  his  pistol  behind  the  mir- 
ror, and  the  accused  left  the  shop,  and  was 
absent  for  about  85  or  40  minutes.  He  re- 
turned to  the  shop,  and,  on  entering,  Imme- 
diattiy  referred  to  the  differences  between 
the  decedent  and  himself,  and  intimated  to 
the  decedent  that  he  would  not  repeat  out- 
side of  the  shop  what  he  had  said,  and  in- 
vited him  to  go  out  into  the  rear  of  the 
shop.  The  decedent  accepted  the  invitation. 
The  accused  held  the  back  door  open  for  him 
to  pass  out,  and  they  both  went  outside. 

The  evidence  as  to  what  occurred  on  the 
outside  is  in  conflict  The  witnesses  for  the 
state  testlfled  that  the  decedent  went  out 
with   his  hands  in   his  pocket,   apparently 
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maMnff  no  demonstration  to  draw  a  weapon 
of  any  sort;  that  Immediately  after  the  door 
was  closed  they  heard  the  Tolces  of  the  two 
men  angrily  recurring  to  the  incident  of  the 
game  of  crack-a-loo,  the  accused  repeating 
the  insinuation  of  nnfaimess  in  the  play 
by  the  decedent,  and  the  decedent  denouncing 
the  insinuation  as  a  "damned  lie,**  and  that 
this  verbal  dispute  was  followed  immediately 
by  five  shots  in  rapid  succession.  The  dece* 
dent,  upon  being  shot,  turned  and  endeayor- 
ed  to  retrace  his  steps,  and  In  a  few  seconds 
fen  to  the  ground.  The  accused  ran  away 
from  the  scene.  Several  persons  rushed  to 
the  scene  of  the  shooting,  and  found  the  de- 
cedent lying  on  the  ground  in  the  article  of 
death.  Near  his  left  hand  was  found  a 
medium  size  unopened  pocket  knife.  It  may 
be  stated  here  that  there  is  some  contention 
in  the  evidence  as  to  whether  this  pocket 
knife  belonged  to  the  decedent,  and  as  to 
whether  it  was  in  his  i>o68e8Sion  when  he  was 
shot ;  it  being  claimed  by  the  prosecution 
that  he  had  no  knife  in  ^is  possession,  ex- 
cept a  little  pearl-handled  knife  which  was 
found  by  the  undertaker  in  his  vest  pocket, 
and  that  the  knife  found  had  been  placed 
on  the  ground  by  friends  of  the  accused,  sev- 
eral of  them  testifying  that  they  made  an 
unsuccessful  search  for  a  knife  immediately 
after  the  killing.  The  theory  set  up  by  the 
accused  is  that  the  knife  was  the  property  of 
the  decedent,  and  they  endeavored  to  ac- 
count for  the  fact  of  its  being  closed  by  the 
insistence  that  the  decedent,  after  he  was 
shot,  either  himself  closed  the  knife,  vol- 
untary or  involuntarily,  or  that  some  of  hia 
friends  closed  it  after  he  had  been  shot 

There  is  evidence  on  both  sides  of  this  con- 
tention, and  the  Jury  were  authorized  to  be- 
lieve, even  from  the  state's  evidence,  that 
the  knife  was  in  fact  the  knife  of  the  de- 
cedent. There  is  no  evidence  to  authorize 
the  Inference  that  it  was  either  closed  by 
the  deced^it  after  he  was  shot,  or  had  been 
found  open  and  closed  by  one  of  his  friends ; 
the  only  rational  theory  on  this  i)oint  being 
that  the  decedent  had  succeeded  in  taking 
his  knife  from  his  pocket,  and  before  he  had 
opened  the  blade  one  of  the  shots  from  the 
pistol  of  the  accused  struck  the  bone  ct  his 
right  arm  near  the  elbow,  and  tbe  shock 
thereby  produced  caused  the  fingers  to  un- 
clasp and  the  knife  to  fall  to  the  ground. 
The  testimony  for  the  state  fails  to  disclose 
the  attitude  of  either  man  at  the  exact  mo- 
ment of  the  homicide.  The  last  seen  of  the 
two  men  by  these  witnesses  was  when  they 
were  going  outside  and  the  decedent  then  had 
hla  hands  in  his  pockets,  and  the  accused 
had  not  then  drawn  his  pistol,  and  the  last 
words  heard  by  them  was  the  angry  conver- 
sation between  the  two,  followed  inunediate- 
ly  by  a  rapid  succession  of  shots,  five  in  num- 
ber. The  decedent  was  hit  three  times,  twice 
in  the  breast,  the  balls  going  through  his 
body*  one  through  his  heart,  and  once  in 


the  tibow  of  his  right  arm.  The  other  two 
bullets  are  not  accounted  for. 

The  accused  introduced  two  vritneeses  to 
the  conduct  of  the  two  men  at  the  exact  time 
of  the  homicide.  These  two  witnesses  con- 
cur in  the  testimony  that  the  decedent  was 
advancing  on  the  accused  with  an  open  knife ; 
that  the  accused  was  backing  from  him,  and 
warning  him  not  to  come  on  him  with  the 
knife,  but  that  he  continued  to  advance,  when 
the  accused  drew  his  pistol  and  shot  him. 
One  of  these  witnesses  was  a  servant  of  the 
accused,  and  had  been  In  his  employm«it  for 
over  three  years,  and  ran  away  with  the  ac- 
cused from  the  scene  of  the  homicide.  The 
other  witness  was  a  negro  boy  related  to  the 
first  witness,  who  gave  literally  the  same  ac- 
count This  latter  witness  was  impeached 
by  proof  of  contradictory  statements.  The 
accused*  in  his  statement  to  the  Jury,  after 
giving  an  account  of  the  preliminary  inci- 
dents, substantially  as  related  in  the  testi- 
mony in  reference  to  the  crack-a-loo  game 
and  the  angry  discussion  that  arose  relating 
thereto,  stated  that  he  returned  to  the  barber 
shop  after  this  dispute  for  the  purpose  of  get- 
ting a  half  pint  of  whisky  to  carry  home  with 
him;  that  he  asked  the  decedent  for  the 
whisky,  and  the  decedent  went  to  the  rear 
end  of  his  store  and  got  the  half  pint,  and  he 
paid  him  for  it,  and  the  decedent  then  asked 
him  to  take  a  drink  out  of  a  quart  bottle  he 
got  out  of  his  desk;  that  after  taking  the 
drink  he  went  to  the  rear  of  the  shop  to  get 
a  drink  of  water;  that  when  he  went  to  the 
rear  end  of  the  shop  the  decedent  came  back 
and  renewed  the  dispute  in  reference  to  the 
crack-a-loo  game,  referring  to  the  insinua- 
tion the  accused  had  made  against  him  that 
he  had  taken  his  money  away  from  hhn ;  that 
the  decedent  while  talking  to  him,  was  stand- 
ing near  the  door  with  his  open  knife  cutting 
on  the  side  of  the  door;  that  the  dec^ent 
then  said  to  him:  *'  'Howard,  you  are  a  God 
damn  littler  man  than  I  thought  yoa  were^' 
to  get  mad  about  a  nickel,*  and  I  said,  'I  ain't 
mad,  Jim  Bob,  but  you  know  yoa  got  all  the 
money,',  and  he  said,  'You. are  a  God  danm 
lie,*  and  I  said,  'Jim  Bob,  don*t  call  me  a  God 
damn  lie/  and  he  repeated  the  epithet  and  I 
said,  'You  are  another  one,'  and  he  then  start- 
ed to  me  with  his  knife  open  in  a  drawn  posi- 
tion and  said.  Take  it  back.'  He  was  nearly 
in  reaching  distance  of  me^  and  I  began  to 
back  off  as  fast  as  I  could,  and  I  said,  'Jim 
Bob,  don't  come  on  me  with  that  knife^'  and 
he  kept  coming,  and  I  shot  twice  to  stop  him* 
and  stumbled  over  something,  and  he  con- 
tinued to  rush  at  me,  trying  to  cut  me,  whoi 
I  shot  two  or  three  more  times  as  fast  as  I 
could,  trying  to  stop  him,  and  when  the  pis- 
tol quit  firing,  I  ran  off." 

The  statem^it  of  the  accused  and  the  testi- 
mony of  his  two  witnesses  are  in  accord,  and* 
if  true^  would  make  a  case  of  self-d^ensa 
The  jury,  however,  disregarded  both  the 
statement  and  the  corroborative  svldenci^ 
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and  accepted  the  theory  of  motoal  combat  as 
one  of  the  theories  arising  from  a  considera- 
tion of  the  state's  evidence.  This  is,  in  sub- 
stance, the  material  evidence  both  for  the 
state  and  the  defense.  While  the  evidence 
for  the  state  authorized  the  verdict,  it  did 
not  demand  it  It  was  shown  that  the  dece- 
dent had  his  hand  in  his  pocket  when  he  left 
the  shop  and  went  into  the  rear  yard,  and  it 
is  also  shovra  that  he  did  in  fact  have  a  knife. 
The  evidence  for  the  state  is  silent  as  to  what 
he  was  endeavoring  to  do  with  the  knife,  or 
was  apparently  endeavoring  to  do  with  It, 
when  he  was  shot ;  but  the  dlrecti(m  of  the 
shots  show  that  he  was  facing  the  accused, 
and  the  rapidity  with  which  he  was  shot 
would  warrant  the  inference  that  the  accused 
felt  the  pressure  of  some  emergency.  Am  be- 
fore intimated,  it  is  clear  that  the  shot  which 
struck  the  arm  of  the  decedent  produced  a 
shock  which  caused  the  hand  to  open  spas- 
modically and  the  knife  to  drop.  This  is  the 
theory  of  the  physician,  and  it  is  the  most 
rational  theory.  The  shot  evidently  struck 
the  arm  before  the  decedent  had  time  to  open 
the  knlfa  It  does  not  appear  what  was  the 
number  of  this  shot  The  writer  of  this  opin- 
ion is  not  prepared  to  hold  as  a  matter  of 
law  that  a  person  who  sees  another  advanc- 
ing on  him  with  a  knife  in  his  hand  is  com- 
pelled to  wait  until  the  blade  is  open  before 
he  would  be  authorized  to  defend  himself.  It 
would  depend  entirely  upon  the  circumstanc- 
es that  appeared  to  the  person  at  the  time  he 
acted — ^the  distance  between  the  two,  whether 
there  was  an  apparent  effort  to  open  the 
blade,  the  size  of  the  knife,  and  the  character 
of  the  assailant  In  other  words,  even  from 
the  evidence  in  behalf  of  the  prosecution  the 
theory  of  self-defense  is  not  entirely  excluded 
as  a  rational  hypothesis. 

Now,  in  this  situation  let  us  briefly  set  out 
the  testimony  alleged  to  be  newly  discov- 
^ed,  in  order  that  we  may  determine  wheth- 
er it  is  material,  and,  if  credited  on  a  second 
trial,  would  probably  lead  to  a  different  re- 
sult It  may  be  stated  that  the  statutory 
requirements  as  to  preliminary  proof  in  sup- 
port of  this  ground  of  the  motion  are  fully 
complied  with.  Ignorance  on  the  part  of  the 
•accused  and  his  counsel  of  the  existence  of 
this  evidence  alleged  to  be  newly  discovered 
and  inability  with  reasonable  diligence  to 
have  discovered  and  to  have  produced  it  at 
the  trial,  and  the  credible  character  of  the 
witnesses  who  are  relied  upon  to  give  the 
evidence,  are  all  set  out  in  support  of  this 
ground  of  the  motion.  The  aflldavits  of  two 
white  men,  farmers  living  near  the  town, 
are  presented.  The  affiants  swear  that  Just 
shortly  before  the  homicide,  they  went  to 
the  shop  of  Jim  Bob  Cochran,  the.  decedent 
for  the  purpose  of  buying  some  whisky  from 
him;  that  on  reaching  the  shop  they  saw 
him  standing  in  the  door  with  a  pistol  in 
his  hand;  that  they  asked  him  what  he  was 
doing  with  the  pistol,  and  he  replied,  "I 
came  near  killing  Howard  Holton  a  minute 


ago,  and  am  sorry  that  I  did  not  do  it;** 
that  they  asked  him  what  was  the  matter 
and  he  said,  ''I  won  a  few  nickels  from  him 
in  a  crack-a-loo  game,  and  he  got  mad."  One 
of  the  affiants  then  admonished  him  that 
that  would  not  do,  and  he  said:  ''If  How- 
ard is  80  God  damn  little  as  to  get  mad 
about  a  few  nickels,  somebody  ought  to 
kill  him,  and  if  he  ever  says  anything  else 
to  me  about  it  I  will  cut  his  throat"  One 
of  the  affiants  then  expressed  the  hope  that 
there  would  not  be  any  trouble,  and  Coch- 
ran said:  "I  am  not  going  to  have  any  trou- 
ble. I  will  Just  cut  his  throat  and  pay 
for  it" 

The  persons  who  make  this  affidavit  are 
accredited  by  16  citizens  of  the  county  as 
men  of  good  character  and  worthy  of  belief, 
who  frequently  visit  the  town  of  Camilla 
and  are  well  known  to  them.  It  will  be 
seen  that  this  testimcmy  Is  in  no  sense  cumu- 
lative. It  certainly  would  be  competent  and 
admissible  for  the  purpose  of  showing  the 
quo  animo  of  the  decedent  just  before  the 
homicide,  and  would  be  material,  and  would 
strengthen  the  defense  relied  upon.  It  would 
also  strongly  corroborate,  not  only  the  tes- 
timony of  the  two  negro  witnesses,  who 
were  not  believed  by  the  Jury  on  the  trial 
(because  they  were  impeadied  both  by  con- 
tradictory statements  and  by  the  fact  that 
one  of  them  was  the  servant  of  the  accused 
and  the  other  related  to  that  servant),  but 
would  also  strongly  corroborate  the  state* 
ment  of  the  accused  as  to  what  did  occur  at 
the  time  of  the  shooting. 

Another  affidavit  produced  in  support  of 
this  ground  of  the  motion  was  made  by  one 
who  stated  therein  that  he  witnessed  the 
shooting;  that  he  was  in  a  grocery  8t(x« 
near  the  barber  shop  of  the  decedent  and 
heard  some  one  say,  "Don't  come  on  me 
with  that  knife;**  and  that  looking  to  his 
left  he  saw,  about  20  feet  away,  Jim  Bob 
Cochran  advancing  on  Howard  Holton  with 
an  open  knife  in  his  hand,  and  saw  Holton 
back  off  some  distance,  and  Cochran  going 
on  him  with  his  arm  drawn  as  if  attempt- 
ing to  cut  him,  and  then  saw  Holton  shoot 
Cochran  and  run  off,  and  then  saw  Cochran 
turn  and  walk  back  towards  his  barber  shop 
and  fall  on  his  face. 

This  testimony  would  be  of  vital  impor- 
tance to  the  defense,  and,  if  the  Jury  believ- 
ed it  to  be  the  truth  of  the  transaction,  it 
would  probably  cause  a  different  result  on  a 
retrial,  especially  when  considered  in  con- 
nection with  the  other  alleged  newly  discov- 
ered testimony  Just  considered,  and  also  in 
connection  with  the  testimony  of  the  two 
witnesses  for  the  defense  and  with  the 
defendant's  statement  being  strongly  cor- 
roborative of  both.  It  is  in  a  sense  cumu- 
lative; that  is,  it  is  additional  evidence  to 
support  the  same  facts  which  were  set  out 
on  the  trial.  The  rule  is  well  established— 
indeed.  It  is  the  language  of  the  statute  of 
this  state — that  new  trials  should  not  be 
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granted  for  erldence  mer^y  cnmulattve  In 
character.  The  adverb  "merely,"  In  the 
statute  and  In  the  decisions,  as  qualifying 
the  character  of  the  evidence,  is  significant 
We  apprehend  that.  If  the  newly  discovered 
testimony  as  to  some  facts  was  that  of  a 
witness  who  was  entitled  to  credit  as  against 
the  testimony  to  the  same  point  given  by 
witnesses  on  the  trial  who  were  not  enti- 
tled to  credit,  or  who  had  been  impeached, 
the  testimony  would  not  be  merely  cumu- 
lative; for  the  additional  fact  of  the  char- 
acter of  the  newly  discovered  witness  would 
take  It  out  of  that  category,  at  least  to  some 
extent,  and  it  is  easy  to  imagine  cases  In 
which  a  fact,  although  testified  to  by  many 
witnesses  on  the  previous  trial,  while  not 
believed  because  of  the  character  of  the 
witnesses  who  testified  to  its  existence,  yet 
might  be  believed  without  hesitation,  if,  on 
a  second  trial,  it  was  testified  to  by  only 
one  witness  of  unquestioned  and  unimpeach- 
•d  veracity. 

The  state  made  a  counter  showing  as  to 
the  alleged  testimony  of  this  proposed  wit- 
ness. AfiSdavits  are  produced  which  attack 
the  general  character  of  the  proposed  wit- 
ness, and  affidavits  are  produced  tending  to 
show  that  he  was  not  present  and  did  not 
witness  the  difficulty,  as  he  swears.  But  this 
affiant's  character  is  sustained  by  a  half 
dozen  citizens  of  the  county,  who  swear  that 
his  character  is  good  and  that  he  is  worthy 
of  belief,  and  that  he  worked  In  the  store 
near  the  barber  shop  of  Jim  Bob  Cochran, 
the  decedent  The  weight  of  the  testimony 
of  this  proposed  witness  would  therefore  be 
an  issue  to  be  determined  by  the  jury.  They 
would  be  authorized  to  believe  him  worthy 
of  credit  And  in  view  of  the  character  of 
the  defendant's  witnesses  who  testified  to 
what  occurred  at  the  time  of  the  killing,  and 
the  very  reasonable  hypothesis  that  they 
were  not  worthy  of  credit  because  of  their 
relationship  to  the  accused,  we  think  he  is 
entitled  to  have  the  question  of  this  propos- 
ed witness'  veracity  passed  upon  by  a  Jury, 
because  the  proposed  testimony  is  so  vital  to 
his  rights  under  the  law. 

We  are  perfectly  aware  that  courts  are 
very  reluctant  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  and 
of  the  well-settled  rule  that  applications  of 
this  kind  are  necessarily  directed  largely  to 
the  discretion  of  the  trial  court,  and  great 
weight  should  be  given  to  the  Judgment  of 
that  court  with  reference  to  them,  and  we 
thoroughly  concur  in  the  opinion  universally 
expressed  by  courts  as  to  the  suspicious  and 
unreliable  character  of  applications  for  new 


trial  on  this  ground.  Public  policy  danands 
that  when  a  case  has  once  been  fairly  and 
fully  tried,  and  a  reasonable  opportunity 
afforded  both  parties  to  present  all  their 
evidence,  it  should  remain  forever  at  repose. 
There  are  cases,  however,  in  which  great 
injustice  might  result  if  a  party  should  be 
denied  the  benefit  of  newly  discovered  evi- 
dence. No  fixed  standard  can  be  established 
for  the  measurement  of  every  case,  and  no 
iron-bound,  inflexible  rule  supplied;  but  each 
case  must  be  governed  by  the  circumstances 
surrounding  it  After  all  has  been  said  and 
written  on  the  subject  it  seems  to  us  that 
the  true  rule  is  this:  If  the  evidence  is  In 
fact  newly  discovered;  if  it  is  material  ta 
the  rights  of  the  party  making  the  applica- 
tion, and  not  merely  cumulative;  if  he  could 
not  with  reasonable  diligence  have  discover- 
ed and  produced  it  at  the  trial — ^Justice  and 
the  law  demand  another  trial;  for,  if  the 
newly  discovered  testimony  is  in  fact  mate- 
rial, it  can  only  be  material  because  it  would 
tend  to  strengthen  the  defense  relied  upon, 
and  would  therefore  probably  lead  to  a  dif- 
ferent result 

After  giving  this  ground  In  the  present 
case  a  most  careful  consideration  we  are  sat- 
isfied that  It  measures  fully  up  to  these  es- 
sentials, and  that  the  accused  Is  entitled  un- 
der the  law,  as  well  as  in  furtherance  of  Jus- 
tice, to  have  an  opportunity  of  presenting 
this  new  evidence  which  is  of  vital  material- 
ity to  his  defense;  and  we  are  strengthened 
in  this  view  by  the  fact  that,  although  Justi- 
fiable homicide  In  stif -defense  was  relied  up- 
on at  the  former  trial.  It  was  supported  by 
witnesses  whom  the  Jury  were  fully  author- 
ized to  discredit  because  of  their  character 
and  relationship  to  the  accused.  Solely  for 
the  reasons  above  discussed,  we  are  con- 
strained to  reverse  the  Judgment  of  the  low- 
er court  in  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed, 

POWELL^  J.  (dissenting).  I  regret  that 
I  cannot  agree  with  my  colleagues  as  to  a  re- 
versal because  of  the  newly  discovered  evi- 
dence. Personally  my  sympathies  nearly  al- 
ways go  out  to  the  defendants  in  criminal 
cases,  and  they  go  out  to  this  defendant;  but 
as  a  Judge  I  do  not  believe  that  I  can  hon« 
estly  say  that  the  trial  Judge  misjudged  the 
importance  of  the  alleged  newly  discovered 
testimony  and  abused  his  discretion  in  re- 
fusing a  new  trial.  I  am  very  reluctant  to 
grant  new  trials  for  newly  discovered  evi- 
dence, unless  it  be  of  considerable  impor> 
tance 
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DAVIS  ▼.  STATU    (No.  8362.) 
(Gonrt  of  Appeals  of  Georgia.    June  7, 1911.) 

(8yUahu9  5y  the  Court.) 

1.  Dedication  ({  5*)  ~  Hiohwats  ({{  21,  18» 

1*)— ESTABUSHMSNT    OF    HlOHWAT— LBGIS- 

LATivE  Enactment  ~  STATnTOBT  Pboceed- 
INO»—PREsc]^FTION— Acceptance  of  Dedi- 
cation. 

The  fact  that  a  road  is  a  public  highway 
mar  be  preyed  (1)  by  showing  that  it  was  made 
such  by  legislatiye  enactment;  (2)  that  it  was 
regularly  laid  out  and  established  as  such  by  the 
proper  authorities;  (3)  by  showing  dedication 
by  the  owner  of  the  soil  and  acceptance  by  the 
public  for  the  purpose  of  a  highway;  (4)  by  pre- 
acription. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §  2;  Dec.  Dig.  {  &:♦  Highways,  Cent 
Dig.  M  37,  25, 1;  Dec.  Dig.  {|  21,  18,  I.*] 

2.  Dedication   (S   87^)— Acceptance— Suffi- 

CIENCT. 

Where  the  fact  of  dedication  and  acceptance 
iM  relied  on  to  show  that  land  used  as  a  road  is 
a  public  highway,  the  dedication  as  well  as  the 
acceptance  may  be  either  express  or  implied.  If 
the  owner  of  the  soil,  either  by  direct  language 
or  by  express  conduct  (such  conduct  as  oi>en- 
ing  up  the  property  as  a  public  street),  offers  to 
dedicate  it,  the  element  of  acceptance  is  sup- 
plied wheneyer  the  property  is  used  for  such  a 
length  of  time  that  tne  public  accommodation  or 
priyate  rights  would  be  materiallyaffected  by  an 
interruption  of  the  enjoyment,  where  the  dedi- 
cation Is  implied  only,  or  where  it  rests  upon 
mere  acquiescence  of  such  a  nature  as  to  indicate 
consent,  the  public  use  and  keeping  up  of  the 
road  as  a  highway  must  continue  for  as  long  as 
seyen  years  before  the  road  becomes  a  legally 
established  public  highway. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  U  73-74;  Dec.  Dig.  f  37.»] 

3.  Highways  ({  6*)  —  Estabijshicent  —  Pbb- 

BCBIPnON. 

A  prescription  may  be  gained  as  to  a  pub- 
lic highway,  against  the  consent  of  the  owner,  by 
the  public  use  and  working  of  the  same  as  such 
for  the  period  of  20  years,  or,  if  the  public  use 
and  occupancy  be  under  color  of  written  title, 
within  7  years. 

[Ed.  Note.— For  other  cases,  see  Highwajrt, 
Cent  Dig.  4{  a  9 ;   Dec  Dig.  i  6.*] 

4.  Highways    ({    6*)— Establishment— Pke- 
sobiption— Continuity  of  Occupation. 

Where  prescription  is  relied  on  to  establish 
a  highway,  alleged  to  haye  been  acouired  con- 
trary to  the  consent  of  the  owner,  the  element 
of  continuity  is  inyolyed,  and  the  public  use  of 
the  highway  must  exist  continuously  throughout 
the  period  specified  in  the  preceding  headnote. 
Howeyer,  there  is  such  priyity  between  the  mu- 
nicipal authorities  of  an  incorporated  town  and 
the  county  authorities  of  the  county  in  which 
the  town  is  situated  as  that  the  public  occupan- 
cy of  the  one  may  be  tacked  to  the  public  occu- 
pancy of  the  other,  in  order  to  make  out  a 
presCTiption,  where  the  continuity  is  not  other- 
wise broken. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §8  8,  9;   Dec.  Dig.  i  6.*] 

5.  Dbunkabds  a  II*)— Evidence— Place  of 
Offense. 

Where  drunkenness  on  a  highway  is  charg- 
ed, it  is  permissible  for  the  state  to  show  that 
the  accused  ^as  acting  disorderly,  and  in  a  man- 
ner indicatiye  of  insobriety  upon  places  adja- 
cent to  the  highway,  at  or  about  the  same  time 
it  is  alleged  that  he  was  drunk  upon  the  high- 
way. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent  Dig.  §  13 ;  Dec.  Dig.  ^  11.*] 


(Addifionai  SvUabut  ^  J7<KioWaI  Siaff.) 

6.  Dbunkabds  (f  11*)— Cbiminal  Dbunkbn- 
NEss— Elements  or  Offense— Existence  of 
Highway. 

The  offense  of  being  drunk  on  a  public  high- 
way being  strictly  statutory,  it  is  necessary  fOr 
the  state  to  show,  not  merely  that  the  accused 
was  drunk  on  some  road  or  passageway  oyer 
which  the  public  might  more  or  less  pass,  but 
that  the  road  was  at  the  time  a  public  highway 
within  the  legal  meaning  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Dec  Dig.  I  IL*] 

Error  from  City  Court  of  Sparta;  B.  W. 
Moore,  Judge. 

Newsome  Davis  was  conyicted  of  being 
drunk  on  a  public  highway,  and  brings  error. 
Af&rmed. 

Burwell  &  Fleming  and  R.  H.  Lewis,  for 
plalntm  in  error.  B.  L.  Merrltt,  SoL,  for  the 
State. 

POWEIiL,  J.  [6]  The  accused  was  con- 
victed of  being  drunk  on  a  public  highway. 
The  offense  is  strictly  statutory,  and  it  is 
necessary  in  the  prosecution  thereof  for  the 
state  to  show,  not  merely  that  the  accused 
was  drunk  upon  some  road  or  passageway 
over  which  the  public  might  more  or  less 
frequently  pass,  but  that  the  road  was,  at 
the  time  of  the  offense,  a  public  highway, 
within  the  legal  meaning  of  the  term.  John- 
son V.  State,  1  Ga.  App.  195,  58  S.  B.  265. 

[1]  A  public  highway  may  be  created  In 
either  of  four  ways:  (1)  By  legislative  en- 
actment; (2)  by  its  being  regnlarly  laiu  and 
established  as  such  by  the  proper  authori- 
ties; (3)  by  dedication;  (4)  by  prescription. 
In  the  present  case  it  was  conceded  that 
there  was  no  proof  that  the  road  in  question 
had  been  established  as  a  public  highway  by 
legislative  enactment,  or  through  its  having 
been  laid  out  by  proper  authorities.  Dedica- 
tion and  prescription  were  relied  upon.  A 
witness  who  had  lived  in  the  community 
about  35  years  testified  that  the  road  had 
been  there  practically  as  long  as  he  had; 
that  it  had  been  publicly  used  for  more  than 
20  years;  that  when  the  town  of  Culverton 
was  incorporated,  the  municipal  authorities 
worked  it;  and  that  when  Culverton  was  not 
incorporated  and  after  Its  charter  had  been 
repealed,  the  county  worked  it  and  kept  it 
up.  The  point  is  made  that  the  road  was 
not  registered  as  a  public  road  under  Civil 
Code  1910,  i  636  et  seq. ;  but  as  will  be  seen  by 
reference  to  section  639,  these  provisions  are 
not  applicable,  except  in  certain  counties, 
upon  recommendation  of  the  grand  Jury. 

[2]  2.  Where  dedication  is  relied  on,  both 
dedication  and  acceptance  must  be  shown. 
Healey  v.  Atlanta,  125  Ga.  736,  54  S.  E.  749. 
The  dedication  or  the  acceptance  may  be  ei- 
ther express  or  implied.  If  the  dedication  is 
express,  as  where  the  owner  of  the  soil 
grants  the  property  to  the  public  use,  or 
where  he  himself  lays  it  out  as  a  street  and 
devotee  it  to  public  use,  and  the  same  is  so 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Sariee  &  Rep'r  indozec 
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used  for  scuA  a  lengtli  of  time  that  the  pnD- 
lic  accommodation  or  private  rights  would  be 
materially  affected  by  an  intermptlon  of  the 
enjoyment,  dedication  and  acceptance  become 
c6mplete,  even  though  the  period  be  less 
than  seven  years.  Civil  Code  1910,  i  4171.  If 
the  dedication  is  implicit  only,  as  where  the 
consent  of  the  owner  to  the  use  of  his  land 
as  a  highway  is  implied  from  his  conscious 
acquiescence,  the  public  use  and  enjoyment 
must  exist  for  as  long  as  seven  years  before 
dedication  and  acceptance  become  complete. 
Johnson  v.  State,  supra,  citing  Healey  v. 
Atlanta,  supra.  The  title  of  the  public,  so 
to  speak,  to  the  use  and  occupation  of  the 
road  in  cases  of  this  character,  is  based  on 
a  form  of  prescription,  as  that  word  is  used 
at  common  law,  but  not  as  it  is  used  in  the 
Code  of  this  state.  Through  our  Code  we 
have  adopted  acquisitive  prescription  to 
lands  from  the  civil  law,  and  in  such  cases 
adverseness  of  possession  is  a  requisite  and 
permissive  possession  cannot  be  the  founda- 
tion thereof;  but  we  have  still  retained  the 
common-law  notion  o(  prescription  as  to 
easements  and  incorporeal  rights,  and  as  to 
this  form  of  prescription  the  implied  consent 
of  the  landowner  is  an  essential  element. 
Cf.  Whelchel  v.  Gainesville  By.  Co.,  116  Ga. 
431  (5),  42  S.  EL  776. 

[3]  3.  Through  the  use  and  occupancy  of  a 
road  as  a  highway,  in  the  nature  of  adverse 
possession,  the  public  can  convert  the  road 
into  a  public  highway,  without  the  consent, 
actual  or  Implied,  of  the  owner.  **Where 
there  is  no  Intention  to  dedicate,  but  the  pub- 
lic has  taken  possession  of  the  property  of 
an  individual,  and  used  and  maintained  it 
as  a  highway  for  a  period  of  20  years  or 
more,  a  highway  by  prescription  becomes 
complete.'*  Healey  v.  Atlanta,  supra.  By 
analogy  to  our  Code  provisions  relating  to 
the  acquisition  of  prescriptive  title  to  land, 
the  rule  would  seem  to  be  that  it  takes  20 
years  of  continuous  use  and  occupancy  of  a 
public  road  as  a  highway  in  order  to  extin- 
guish the  title  of  the  landowner  and  to  per- 
fect the  title  of  the  public,  in  cases  where 
the  use  and  occupancy  has  not  been  under 
color  of  title;  and  by  the  same  analogy,  it 
would  seem  that  if  some  one,  not  the  true 
owner,  should  In  writing  attempt  to  convey 
or  to  dedicate  the  property,  continuous,  bona 
fide,  adverse  use  and  occupation  of  the  prop- 
erty under  this  writing  for  a  period  of  7 
years  would  be  sufficient  See  Civil  Code 
1910,  St  4168,  4169. 

[4]  4.  Continuity  of  use  and  occupancy  Is 
always  an  essential  element  of  adverse  pos- 
session and  where  an  attempt  is  made  vto 
show  that  the  public  has  acquired  highway 
rights  over  land  by  the  use,  occupation,  and 
working  of  it  as  a  public  road,  and  no  con- 
sent actual  or  implied,  of  the  owner  is 
shown  it  is  necessary  to  show  that  the  use 
and  occupancy  and  other  acts  by  which  the 
public  have  appropriated  the  property  as  a 
highway  have  been  continuous  throughout 


the  one  or  the  other  of  the  periods  of  time 
(as  the  case  may  be)  mentioned  in  the  pre- 
ceding division  of  this  opinion.  In  this  case 
the  point  is  made  that  this  continuity  was 
broken  by  reason  of  the  fact  that  within  the 
period  of  20  years  relied  on  this  highway 
had  been  included  within  the  corporate  lim- 
its of  the  town  of  Culverton,  whereupon  the 
county  authorities  ceased  to  work  it  as  a 
public  road  and  the  municipal  authorities 
worked  it  as  a  public  street,  and  that  there- 
after, the  charter  of  Culverton  having  been 
repealed,  the  county  authorities  again  be- 
gan to  work  it  as  a  public  road.  Counsel  for 
the  plaintiff  in  error  say,  therefore,  that  in- 
asmuch as  the  county  authorities  had  never 
acquired  a  prescriptive  title  prior  to  the  time 
of  the  incorporation  of  the  town  of  Culver- 
ton, and  inasmuch  as  20  years  has  not  elaps- 
ed since  the  charter  of  Culverton  was  repeal- 
ed, 20  years*  continuous  possession  has  not 
been  shown. 

While  continuity  of  possession  is  an  ele- 
ment of  adverse  possession,  still  this  element 
of  continuity  need  not  exist  as  to  any  one 
person  or  corporation,  public  or  private;  but 
all  such  periods  of  possession  as  are  in  com- 
munity of  interest  and  are  not  adverse  to 
each  other  may  be  tacked.  There  is  such 
a  community  of  interest,  such  a  privity,  so 
to  speak,  between  the  municipal  authorities 
of  an  incorporated  town  and  the  county 
authorities  of  the  county  in  which  the  town 
is  located  as  to  such  county  roads  as  by 
reason  of  the  incorporation  of  the  town 
become  city  streets  and  as  to  such  streets 
as,  upon  the  repeal  of  the  charter  of  the 
town,  cease  to  be  city  streets  and  become 
coun^  roads,  as  that  the  use  and  mainte- 
nance and  working  of  the  highway  by  the 
two  may  be  tacked  where  the  element  of 
continuity  is  not  otherwise  lacking.  It  must 
be  remembered  that  the  duty  of  opening* 
and  maintaining  highways  is  a  function- 
of  the  state  itself,  and  that,  when  the  Jjeg- 
Islature  authorizes  this  function  to  be  per> 
formed  by  counties  or  municipalities,  it  is 
still  the  state  Indirectly  performing  a  duty^ 
which  it  would  have  the  right  to  perfonn 
directly,  so  that  there  Is  some  analogy  be* 
tween  the  successive  acts  of  use  and  occu- 
pation performed  as  to  a  highway  by  a  coun- 
ty and  a  municipality  and  the  successive 
occupancies  of  tenants  of  the  same  land- 
lord; and,  of  course,  as  to  the  ordinary  ac- 
quiring of  title  by  adverse  possession  ne 
break  of  continuity  ensues  when  one  tenant 
moves  out  and  another  tenant  of  the  same 
landlord  moves  in.  We  think  that  in  the 
present  case  there  was  ample  evidence  to 
show  that  the  road  In  question  was  a  pub- 
lic highway  in  the  legal  sense  of  the  word. 

[6]  5.  The  court  permitted  the  state's  coun- 
sel to  show  that  on  the  day  in  question  the 
accused  was  cursing,  fighting,  and  otherwise 
acting  disorderly  upon  private  premises  ad- 
jacent to  the  highway,  and  counsel  for  the 
accused  moved  to  exclude  this  testimony  on 
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the  firronnd  that  the  charge  was  dninke^* 
nees  upon  the  highway,  and  that  these  acts 
elsewhere  committed  were  not  relevant  We 
cannot  concede  the  correctness  of  this  con- 
tention. One  of  the  issues  was  whether  the 
defendant  was  dmnk  or  not.  Indeed  he  ad- 
mitted that  he  had  been  drinking  somewhat, 
but  contended  that  he  was  not  dmnk.  We 
think  that  the  light  shed  npon  the  transac- 
tion by  this  testimony  as  to  what  he  did  at 
other  places  abont  the  time  when  ne  ap- 
peared on  the  highway  showed,  not  only  that 
he  was  drinking  somewhat,  but  that  he  was 
''gloriously  and  hilariously"  drunk,  and, 
what  is  more  important  that  he  was  "cuss- 
ingly  and  llghtingly  drunk."  He  acted  as  no 
sober  man  would  have  been  at  all  likelT  to 
have  acted. 
Judgment  alflzmed. 


(9  Ga.  App.  S56) 

GRAY  V.  OGLESBT.     (No.  2,070.) 
(C6urt  of  Appeals  of  Georgia.     Jane  7,  1911.) 

« 

(ByUahu*  hp  the  Court.) 

Btllb  and  Notes  m  48&,  475,  478,  487*)— 
Action  on  Notb  >- Indobssusnt  —  Plea  of 
NoN  Est  Factxtk— Bubdkn  of  Proof. 
Where  the  plaintiff  sues  as  the  transferee 
of  a  note,  and  then  sbowv  in  evidenoe  the  note 
with  the  transfer  regularly  written  diereon,  he 
does  not  have  the  burden  of  proving  the  execu- 
tion of  the  Indorsement,  unless  the  defendant 
has  filed  a  plea  of  non  eist  factum  as  to  the  in- 
dorsement. A  plea  that  the  transfer  was  fraud- 
ulently made  is  not  equivalent  to  a  plea  of  non 
est  factum.  The  title  of  the  holder  of  the  note 
cannot  be  inquired  Into,  except  for  the  purpose 
of  letting  in  defenses.  It  is  permissible  for  the 
defendant  to  plead  defenses  to  the  note,  and  to 

glead  in  addition  thereto  that  the  title  of  the 
older  of  the  note  was  not  taken  in  good  faith. 
But  in  such  cases,  where  the  bolder  appears  to 
have  taken  the  note  by  regular  transfer  before 
its  maturity,  the  burden  Is  upon  the  defendant 
to  establish  not  only  his  defense,  but  also  the 
bed  faith  attendant  upon  the  plaintiff's  taking 
the  title. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  {{  1611,  1514.  1507,  1675- 
1681 ;   Dec.  Dig.  K  489,  475,  473.  497.»1 

Error  from  City  Court  of  Nashville;  W.  D. 
Bule,  Judge. 

Action  by  Z.  W.  Oglesby  against  J.  P. 
Gray.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  P.  Knight,  for  plaintiff  in  error.  Bran<di 
ft  Snow,  for  defendant  in  error. 


POWELL,  J.  Oglesby  sued  Gray  upon  a 
promissory  note.  The  note  was  originally 
payable  to  Oglesby  &  Cozine,  alleged  to  be  a 
partnership  composed  of  Z.  W.  Oglesby,  Jr., 
and  John  W.  Cozine;  but  on  the  back  was  an 
indorsement  in  their  name  transferring  the 
note  t6  Z.  W.  Oglesby,  the  plaintiff.  The 
plaintiff  claimed  to  be  a  bona  fide  holder  for 
Talue.  The  defendant  set  up  that  there  had 
been  a  failure  of  consideration,  and  that  the 


note  had  been  ftraudulently  transferred  for 
the  purpose  of  cutting  off  his  defense,  and 
that,  while  Z.  W.  Oglesby  was  nominally  the 
holder,  it  was  really  owned  by  Oglesby  ft 
Cozine,  or  by  Z.  W.  Oglesby,  Jr.  Upon  the 
trial  of  the  case,  the  plaintiff  introduced  the 
note  in  evidence,  and  the  transfer  referred  to 
was  on  the  back  of  it  The  defendant  at- 
tempted to  prove  that  Z.  W.  Oglesby,  Jr.,  had 
acted  as  if  he  were  the  owner  of  the  note, 
after  the  date  of  the  alleged  transfer,  by- 
reason  of  his  having  undertaken  certain  ne- 
gotiations in  reference  thereto,  as  if  he  were 
the  owner.  The  court  excluded  this  testi- 
mony, and  no  further  evidence  was  intro-^ 
duced  by  either  party.  The  court  then  di- 
rected a  verdict  for  the  plaintiff  for  the- 
amount  of  the  principal  and  interest. 

The  plaintiff  in  error,  the  defendant  in 
the  court  below,  insists  that  the  Judge  should 
not  have  directed  the  verdict,  but  should 
have  submitted  to  the  jury  the  question  as  to 
whether  Oglesby,  Sr.,  was  the  owner  of  the 
note,  or  whether  it  belonged  to  the  firm  of 
Oglesby  ft  Cozine ;  that,  as  the  plaintiff  al- 
leged that  he  was  the  transferee  of  the  note 
in  good  faith  and  for  a  valuable  oonsldera- 
tion,  he  did  not  make  out  his  case,  in  the  ab- 
sence of  affirmative  evidence  on  this  subject 
In  the  brief  of  counsel  it  was  also  contended 
that  the  court  should  not  have  directed  the 
verdict  because  there  was  an  issue  as  to  the 
liability  of  the  defendant  for  attorney's  fees ; 
but  as  the  court  eliminated  the  attorney's 
fees  in  his  direction  of  the  verdict,  this 
point  is  not  well  taken.  "The  title  of  the 
holder  of  a  note  cannot  be  inquired  into,  un- 
less it  is  necessary  for  the  protection  of  the 
defendant,  or  to  let  in  the  defense  which  he 
seeks  to  make.**  Civil  Code  1910,  {  4290. 
''An  indorsement  or  assignment  of  any  bill, 
bond,  or  note,  when  the  same  is  sued  on  by 
the  indorsee,  need  not  be  proved  unless  d^ 
nied  on  oath."    Civil  Code  1910,  f  4299. 

In  this  case  the  defendant  did  not  deny  the 
execution  of  the  indorsement  or  transfer  on 
the  back  of  the  note,  but  set  up  that  it  was 
an  invalid  indorsement  because  fraudulently 
made.  Section  4299,  quoted  above,  has  ref- 
erence to  cases  where  a  formal  plea  of  non 
est  factum  is  filed  as  to  an  indorsement; 
hence  the  plea  in  the  present  case  was  inad- 
equate to  put  the  plaintiff  to  proof  of  the 
execution  of  the  transfer.  When  the  note 
containing  the  indorsement  or  transfer  was 
introduced  in  evidence,  its  factum  appeared 
with  legal  sufficiency.  The  defendant's  plea, 
however,  was  not  without  legal  purport  It 
set  up  a  defense  good  against  the  original 
payee,  and  then  set  up  the  fact  that  the 
plaintiff's  title  to  the  note  was  infected  with 
bad  faith.  Hence  to  take  the  plea  as  setting 
up  the  truth  of  the  case  would  make  section 
4290,  supra,  applicable.  But  under  such  a 
plea  the  burden  is  on  the  defendant  not 
merely   to   impeach  the  bona   fides  of  the 
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plaintiff's  tltte  to  the  note,  bnt  also  to  estab- 
lish his  defense.  In  this  case,  even  If  we 
concede  that  the  evidence  which  was  ex- 
cluded would  have  tended  to  affect  the  bona 
fides  of  the  plaintiff's  title  to  the  note,  there 
was  no  evidence  offered  as  to  the  other  es- 
sential thing,  namely,  that  the  defendant  had 
a  defense  to  the  note.  With  the  evidence  in 
this  shape,  there  was  nothing  left  for  the 
court  to  do  but  to  direct  a  verdict  for  the 
plaintiff. 
Judgment  affirmed. 


(9  Ga.  App.  403) 

SMITH  V.  STATJg.    (No.  8,230.) 
(Court  of  Appeals  of  Creoigia.    Jane  7,  lOlL) 

(SyUabus  5y  ike  Court.) 

L  Homicide  (f  255*)— E5videncb— Sufficdbn- 
OT— Voluntary  Manslauohteb. 

The  evidence,  though  oonflictiBg,  authoris- 
ed the  verdict  rendered. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  255.*] 

2.  Homicide  ({{  218,  221*)— Evidence— Dx- 
INQ  Deciabations— Determination  as  to 
Admissibility— Effect. 

The  admissibility  of  dying  declarations  is 
only  prima  facie  a  question  for  the  court.  Aft- 
er testimonv  as  to  the  statements  of  the  de- 
ceased is  admitted,  it  is  for  the  jury  to  deter- 
mine whether  they  were  in  fact  made  by  him 
when  he  was  in  the  article  of  death  and  when 
conscious  of  his  condition,  so  as  to  make  them 
dying  declarations.  Even  when  the  jury  is 
satisfied  that  the  statements  attributed  to  the 
deceased  were  made  by  him,  and  that  he  was 
at  that  time  in  a  dying  condition  and  con- 
scious of  tliat  fact,  they  should  still  be  receiv- 
ed with  great  care  and  weighed  with  caution. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  458,  450,  463,  464;  Dec.  Dig.  {{ 
218,  221.'] 

3.  Homicide  (§§  205,  207,  203*)— Evidence— 
"Dying  Declarations"  —  Sense  or  Im- 
pending Death. 

The  admissibility  of  dying  statements  at- 
tributed to  a  deceased  person  is  not  affected 
bv  the  fact  that  the  statements  may  have  been 
elicited  in  response  to  questions  put  to  him  by 
a  bystander;  nor  does  it  matter  how  or  by 
what  means  the  deceased  becomes  conscious 
that  he  is  dying,  provided  he  is  really  conscious 
of  that  fact  and  impressed  with  the  solemnity 
of  his  situation.  The  circumstances  under 
which  one  mortally  wounded  might  be  apprised 
of  his  dyinip  condition,  as  well  as  the  fact  that 
he  made  his  statements  in  response  to  ques- 
tions, or  under  other  circumstances,  may  affect 
the  credibility  of  the  alleged  statements;  and 
the  jury,  in  the  lif^ht  of  the  facts  and  in  the 
exercise  of  the  caution  required  by  law,  would 
have  the  right  to  accept  them  as  true,  or  to 
reject  them  as  unworthy  of  credit,  because  they 
might  be  considered  due  to  outside  influence,  or 
because  made  in  a  spirit  of  revenge,  or  be- 
cause made  under  such  circumstances  that  the 
declarant  was  either  unable  to  state  the  facts 
or  unwilling  to  do  so. 

[EU.  Note.— For  other  cases,  see  Homicide, 
Cent.  IMg.  {§  439,  430--437:  Dec  Dig.  ii  205, 
207,  203.5 

For  other  definitions,  see  Words  and  Phrases, 
voL  3.  pp.  2297,  2298.] 


(Additional  8ytta1m$  hy  Bdltorial  8taf.) 

4.  Criminal  Law  (|  1092*)— Appeal— Reo- 
OBD  —  Exception  —  Approval  bt  Tbial 
Judge. 

The  Court  of  Appeals  cannot  consider  an 

exception  which  is  not  approved  by  the  trial 

judge. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1092.*] 

6.  Criminal   Law    (I   1092*)- New   Trial— 

PROCEEDINOS    TO    FR00T7BE— STRIKING    OUT 

Ground  or  Motion. 

A  ground  of  motion  for  new  trial  that  the 
judge  erred  in  failing  to  instruct  the  jury  as 
to  the  law  governing  the  consideration  of  dy- 
ing declarations  should  not  be  stricken  out  by 
the  judge,  but  should  eittuer  be  approved  or  dis- 
approved as  untrue. 

[E3d.  Note.— For  other  casec,  see  Criminal 
Law,  Dea  Dig.  f  1092.*] 

Error  from  Superior  Court,  Oglethorpe 
County;  D.  W.  Meadow,  Judge. 

John  Smith  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

B.  P.  ShuU  and  Joel  Cloud,  for  plaintiff  in 
error.  Thos.  J.  Brown,  Sol.  Gen.,  for  the 
State. 


RUSSELL,  J.  [1]  1.  The  plaintiff  in  error 
was  Indicted  for  the  offense  of  murder  and 
found  guilty  of  voluntary  manslaughter. 
The  evidence  in  his  behalf  would  have  fully 
justified  the  jury  in  acquitting  him ;  but,  on 
the  other  hand,  the  evidence  on  the  part  of 
the  state,  if  it  was  more  credible  to  the  jury, 
fully  authorized  the  result  which  was  reach- 
ed. A  very  large  number  of  witnesses  testi- 
fied on  each  side  of  the  Issue;  but  the  testi- 
mony of  each  witness  accorded  In  the  main 
with  that  of  all  of  his  fellows  on  the  same 
side,  and  was  In  conflict  with  the  testimony 
of  all  thA  witnesses  in  behalf  of  the  opposite 
party.  The  case  is  that  of  a  killing  where 
a  large  gathering  was  assembled,  and  where 
one  set  of  witnesses  saw  the  transaction  in 
one  light,  and  another  testified  to  an  entire- 
ly different  state  of  facts.  It  was  for  the 
jury  to  resolve  the  conflict 

[2]  2.  The  only  assignment  of  error  which 
really  presents  anything  for  our  considera- 
tion is  that  which  relates  to  the  admissibili- 
ty of  certain  statements  of  the  deceased  ad- 
niitted  as  dying  declarations.  It  appears 
that  Jim  Morris,  the  deceased,  was  an  em- 
ploy^ of  the  prosecuting  witness,  Lee  Callo- 
way. It  is  argued  that  in  consequence  of 
this  relationship  Calloway  exercised  a  great, 
if  not  a  controlling,  Influence  over  the  de- 
ceased, and  that,  as  Calloway  told  the  de- 
ceased that  he  was  going  to  die  before  the 
latter  made  the  alleged  dying  declarations, 
and  as  they  were  elicited  by  Calloway's  ques- 
tions, they  should  have  been  excluded  from 
the  consideration  of  the  jury.  An  additional 
objection  to  the  testimony  was  that  a  prop^ 
foundation  for  its  admission  was  not  laid 
prior  to   its  introduction.     Calloway's 
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timony  was  Tery  brief.  He  mid:  "I  knew 
Jim  Morris.  I  saw  him  after  he  was  dead. 
He  lived  on  my  place.  I  saw  him  about  9 
o'clock  at  night  He  died  some  time  during 
the  night  He  told  about  the  difficulty  be- 
tween him  and  John  Smith,  when  he  got 
shot  I  think  he  knew  he  was  going  to  die. 
I  told  him  I  thought  he  was  going  to  die. 
He  said  he  thought  so  too.  I  told  him  I 
would  like  for  him  to  tell  me  exactly  what 
occurred  there.  I  went  down  there  as  soon 
as  I  got  my  supper.  He  was  not  in  pain 
then.  He  was  lying  on  the  bed,  breathing 
very  hard.  He  didn't  discuss  his  death.  He 
said  he  was  dancing  on  the  head,  and  John 
Smith  came  on  and  took  his  place,  and  that 
July  asked  him  if  he  was  shooting  at  him. 
He  said,  'No,'  and  Jim  asked  him  if  he  was 
shooting  at  him,  and  he  took  out  his  pistol 
and  shot  him.  He  told  me  that  from  the  first 
He  was  very  thin  then.  I  suppose  he  was 
about  5  feet  11.  I  suppose  he  would  weigh 
about  145  pounds^  I  first  told  him  I  thought 
he  was  going  to  die,  and  told  him  to  tell  me 
what  occurred." 

Under  this  testimony  we  think  the  state- 
ments attributed  to  the  deceased  were  prima 
fade  admissible  as  dying  declarations.  "Dy- 
ing declarations,  made  by  any  person  in  the 
article  of  death,  who  Is  conscious  of  his  con- 
dition, as  to  the  cause  of  his  death  and  the 
person  who  killed  him,  are  admissible  in  evi- 
dence in  a  prosecution  for  the  homicide.** 
Penal  Oode  1010,  I  1026.  The  admissibility 
of  dying  declarations  is  only  prima  facie  a 
question  for  the  court.  After  the  testimony 
as  to  the  statements  of  the  deceased  is  ad- 
mitted, it  is  for  the  jury  to  determine  wheth- 
er they  were  in  fact  made  by  him  when  he 
was  in  the  article  of  death  and  when  con- 
scious of  his  condition,  so  as  to  make  them 
dying  declarations.  Even  when  the  jury  is 
satisfied  that  the  statements  attributed  to 
the  deceased  were  made  by  him,  and  that  he 
was  at  that  time  tn  a  dying  condition  and 
conscious  of  that  fact,  they  should  still  be  re- 
ceived with  great  care  and  weighed  with 
caution. 

In  the  present  case  the  objection  to  the 
testimony,  if  any,  should  have  been  addressed 
to  the  jury,  instead  of  to  the  court,  and  plac- 
ed upon  the  ground  that  the  circumstances 
under  which  the  statements  were  made  were 
such  as  to  rob  them  of  that  sanctity  which 
is  equivalent  to  the  administration  of  an 
oath.  Three  things  must  be  shown  to  render 
statements  admissible  as  dying  declarations 
within  the  meaning  of  the  law:  (1)  That  the 
deceased  made  the  statements;  (2)  that  he 
was  in  a  dying  condition;  and  (3)  that  he 
was  conscious  of  that  fact  The  existence  of 
the  two  latter  requisites  should  be  ascertain- 
ed and  determined  before  any  inquiry  is  made 
into  the  nature  of  the  statements  themselves ; 
but  in  this  case  the  witness  was  permitted 
to  testify,  and  then  a  motion  was  made  to 
exclude  the  testimony  as  a  whole.    Address- 


ing ourselves  as  the  trial  Judge  had  to  do, 
to  the  question  as  to  whether  Jim  Morris  was 
In  a  dying  condition  and  conscious  of  that 
fact,  it  must  be  remembered  that  both  of 
these  facts  are  susceptible  of  proof  by  cir- 
cumstantial as  well  as  by  direct  evidence. 
That  he  was  in  a  dying  condition  might  be 
determined  In  the  first  instance  by  the  court, 
and  subsequently  by  the  jury,  from  the  fact 
that  Calloway  talked  with  him  about  9 
o'clock  at  night,  and  that  he  was  dead  before 
daylight ;  and  likewise  it  was  Inferable  from 
the  statements  of  the  deceased  that  he,  too, 
thought  that  he  was  going  to  die  and  that 
he  was  conscious  of  his  condition.  We  do  not 
say  that  the  fact  that  the  deceased  stated  he 
thought  he  was  going  to  die  necessarily  com- 
pelled a  conclusion  on  the  part  of  the  jury 
that  he  really  believed  he  was  going  to  die, 
but  certainly  the  judge,  in  determining  as  to 
the  admissibility  of  the  testimony,  could  not 
adjudge  that  the  deceased  falsely  stated  this 
opinion. 

[3]  3.  So  far  as  the  admissibility  of  this 
testimony  is  concerned,  the  fact  that  Gallo- 
way told  Jim  Morris  that  it  was  his  opinion 
that  Morris  was  going  to  die,  before  Mor- 
ris expressed  any  opinion  upon  that  subject, 
is  without  any  legal  significance,  though  this 
circumstance  might  detract  from  the  weight 
the  jury  might  give  to  the  statement  attribut- 
ed to  Morris.  If  the  jury  thought  that  the 
declarant's  statement  that  he,  too,  thought 
he  was  going  to  die  was  for  any  reason  un- 
true, they  would,  of  course,  reject  all  state- 
ments made  by  him  upon  the  ground  tliat,  it 
not  being  shown  that  the  deceased  was  really 
conscious  that  he  was  going  to  die,  the  sanc- 
tity of  an  oath  could  not  be  dispensed  with. 
On  the  other  hand,  if  satisfied  that  the  wit* 
ness  really  thought  and  believed  that  he  was 
soon  to  die,  the  jury  could  consider  the  state* 
ments  as  being  in  the  nature  of  a  dying  dec- 
laration, but  could  still  test  the  credibility  of 
the  statements  by  other  circumstances,  simi- 
lar to  those  which  might  affect  the  credibility 
of  any  witness.  Were  the  statements  of  the 
deceased,  even  though  he  was  dying  and  con- 
scious of  that  fact,  influenced  by  the  con- 
trolling mind  of  another,  or  colored  by  the 
character  of  the  questtons  pot  to  him,  or 
actuated  by  revenge,  or  unreliable  because 
of  physical  or  mental  weakness,  or  because 
of  ignorance  as  to  facts  whldti  he  purported 
to  relate?  Hie  admissibility  of  a  dying  dec- 
laration is  one  thing;  the  weight  to  be  at- 
tached to  it  another  and  entirely  different 
thing.  The  admissibility  of  such  evidence  is 
an  exception  to  the  general  rule.  Its  admis* 
slbility  is  to  be  twice  tested — ^first  by  the 
court,  and  finally  by  the  jury.  Ordinarily 
the  court  alone  tests  the  admissibility  of  tes- 
timony, and  the  jury  is  only  to  say  whether 
it  believes  or  disbelieves  such  testimony  as 
the  court  submits  to  it  Dying  declarations, 
however,  belong  to  that  class  of  testimony 
which,  even  after  the  court  has  held  It  to 
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be  prima  fade  admlaaible,  It  Is  etUl  within 
the  power  of  the  Jury  to  disregard.  The  rea- 
son lies  In  the  fact  that»  If  there  Is  any  eyl- 
denee  that  the  deceased  was  at  the  time  of 
his  statement  In  a  dying  condition  and  con- 
scious of  that  fact,  not  only  should  the  cred- 
ibility of  the  statement  be  submitted  to  the 
Jury,  but  also  the  Issue  as  to  whether  It  was 
in  fact  a  dying  declaration;  and  not  only  is 
it  within  the  power  of  the  Jury  to  discredit 
the  statements  attributed  to  the  deceased, 
even  If  convinced  that  they  were  made  under 
circumstances  which  the  law  holds  to  be 
equivalent  to  the  sanctity  of  an  oath,  but  the 
Jury  may  find,  upon  a  review  of  all  the  facts 
and  circumstances,  that  at  the  time  the  state- 
ments were  made  the  deceased  was  not  in  a 
dying  condition,  and  that,  even  If  he  was  In  a 
dying  condition,  he  was  not  conscious  of  that 
fact  So  much  as  to  the  admissibility  of  dy- 
ing declarations. 

Even,  however,  if  the  Jury  in  any  case 
should  find  it  to  be  its  duty  to  consider  the 
dying  declarations  as  a  part  of  the  testi- 
mony in  the  case,  they  should  be  received 
with  the  utmost  caution.  It  is  to  be  borne 
in  mind  that  the  author  of  this  testimony 
is  not  subject  to  cross-examination;  that, 
like  all  other  human  beings,  he  is  subject  to 
the  influence  of  passion  and  revenge;  that 
his  physical  condition  may  militate  against 
a  clear  statement  of  what  actually  occurred ; 
or  that  he  may  be  giving  expression  rather 
to  his  opinion  as  to  what  occurred  than  to 
facts  actually  resting  in  his  knowledge.  The 
only  point  made  in  the  assignment  of  error 
of  which  we  are  now  treating  is  as  to  the 
admissibility  of  the  testimony,  and  as  to  this 
we  think  the  views  we  have  expressed  are 
amply  supported  by  previous  rulings  in  this 
state.  In  Dumas  v.  State,  62  Ga.  69,  it  was 
held:  *'That  declarations,  offered  in  evidence 
as  dying  declarations,  were  made  under  the 
belief  that  the  wound  was  mortal  and  death 
impending,  may  be  Inferred  from  the  na- 
ture of  the  wound  and  other  circumstances, 
though  nothing  direct  was  said  respecting 
death  or  danger.  The  court  must  Judge  of 
the  preliminary  evidence  in  the  first  instance, 
and,  deeming  it  prima  facie  sufficient,  should 
admit  the  declarations  to  the  Jury,  instruct- 
ing the  Jury  afterwards  to  pass  finally  for 
themselves  on  the  question  whether  or  not 
the  declarations  were  conscious  utterances  in 
the  apprehension  and  Immediate  prosx)ect  of 
dieath."  To  the  same  effect  are  the  rulings 
in  Young  v.  State,  114  Ga.  849,  40  S.  E.  1000, 
and  Bush  v.  State,  109  Ga.  126,  84  S.  B.  298, 
as  well  as  in  numerous  other  cases  which 
might  be  cited.  The  ruling  in  Bobinson  v. 
State,  180  Ga.  862,  60  S.  B.  1005,  which  is 
•dted  by  learned  counsel  for  the  plaintiff  in 
«rror,  has  no  application  to  the  point  raised 


In  the  present  record.  In  that  case  the 
error  of  the  trial  Judge  consisted  in  charging 
that,  when  a  man  is  conscious  that  he  is  dy- 
ing or  about  to  die,  and  has  received  a  mor- 
tal wound  from  which  of  necessity  he  must 
die,  the  law  presumes  that  statements  made 
by  him  in  view  of  approaching  death  are 
true.  Of  course,  this  charge  was  disapprov- 
ed, and  it  is  manifest  error  for  the  reason,  to 
which  we  have  already  adverted,  that  the 
Jury  must  determine,  with  great  caution, 
whether  the  statements  of  the  deceased  are 
true,  even  after  they  have  found  that  they 
are  dying  declarations. 

[4]  4.  It  is  stated  by  counsel  for  plainflfT 
in  error  in  their  brief  that  there  was  incor- 
porated in  the  motion  for  a  new  trial  a 
ground  in  which  it  was  alleged  that  the 
Judge  erred  In  failing  to  instruct  the  Jury 
as  to  the  law  governing  the  consideration  of 
dying  declarations.  It  is  stated  that  this 
ground  of  the  motion  was  strldLen  by  the 
presiding  Judge,  and  we  are  referred  to  the 
charge  of  the  court  as  embodied  in  the  rec- 
ord as  evidence  of  the  fact  that  this  obJe<y 
tlon  to  the  charge  is  well  sustained.  Noth- 
ing is  better  settled  than  that  this  court  can- 
not consider  an  exception  which  is  not  ap- 
proved by  the  trial  Judge. 

[S]  If  there  was  in  fact  such  a  ground 
of  the  motion  for  a  new  trial,  it  should  not 
have  been  stricken  by  the  Judge.  It  should 
either  have  been  approved  and  certified  to 
be  true,  or  disapproved  as  untrua  This  is 
the  proper  practice,  for  the  reason  that  the 
motion  for  new  trial  is  the  handiwork  and 
property  of  the  movant,  and,  though  its 
value  may  be  entirely  dependent  open  the 
approval  of  the  trial  Judge,  his  only  duty  is 
to  disapprove  statements  of  fact  which  are 
untrue,  and  approve  those  which  are  true, 
either  unqualifiedly  or  with  such  qualifica- 
tions as  will  make  the  truth  apparent.  We 
have  said  this  much  in  regard  to  the  matter 
only  because  we  know  that  the  upright  Judge 
who  presided  at  this  trial  is  incapable  of 
doing  any  one  an  injustice,  and  yet,  as  our 
attention  has  been  several  times  directed  to 
similar  instances  in  other  cases,  we  haTe 
thought  it  best  to  use  this  occasion  to  call 
the  attention  of  our  brethren  of  the  trial 
bench  to  a  practice  more  proper  than  that 
which  has  sometimes  prevailed  even  with- 
out criticism.  As  was  held  in  Denton  t. 
State,  6  Ga.  App.  8,  68  S.  B.  1182,  it  is  the 
duty  of  the  Judge  to  point  out  distinctly  to 
the  Jury  that  they  should  observe  caution 
in  the  use  of  dying  declarations,  and  failure 
to  do  this  is  ground  for  a  new  triaL  How- 
ever, the  exception  that  the  verdict  is  con* 
trary  to  law  is  not  sufficient  to  present  tii» 
point 

Judgment  afitoned. 
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8TATB  T.  HARRIS. 

<8Qpi«m«  Court  of  AppeaU  of  West  Virginia. 

April  25,  1911.    Rehearing  Denied 

June  17,  1911.) 

fSylUhuM  Jty  the  Court) 
CtemiH Ai.  Law   (i  918*)^Nsw  Tbiaxt-Dis- 

QUAUaiCATION  OF  JUBOB. 

The  general  rule,  inhibiting  allowance  of  a 
new  trial  for  matter  constituting  a  principal 
cause  of  challenge  to  a  juror,  existing  before  the 
juror  was  elected  and  sworn,  unknown  to  the 
complaining  party  until  after  verdict,  not  dis- 
closed on  a  thorough  Toir  dire  examination,  aud 
undiscoverable  by  the  exercise  of  ordinary  dili- 
gence, unless  it  appears  from  the  whole  case 
that  the  complainant  suffered  injustice  by  rea- 
son of  the  disqualification,  applies  in  criminal 
cases  and  to  disqualification  by  reason  of  rela- 
tionship to  the  prosecuting  witness. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  918.*] 

PoflPenbarger,  J.,  dinenting. 

Error  to  Circuit  Court,  Marshall  County. 
Melvin  Harris  was  conyicted  of  unlawful 
shooting,  and  brings  error.    Affirmed. 

D.  B.  Brans  and  James  T.  Miller,  for 
plaintiff  in  error.  Wm.  G.  Conley,  Atty. 
Gen.,  and  J.  O.  Henson,  Asst  Atty.  Gen.,  for 
the  State. 

POFFENBARGBR,  J.  Melvin  Harris,  con- 
victed of  unlawful  shooting,  complains  of 
the  verdict  principally  on  the  ground  of  the 
disqualification  of  one  of  the  jurors,  by  rea- 
son of  his  relationship  to  the  wife  of  the 
prosecuting  witness.  The  juror  was  exam- 
ined as  to  his  qualification  and  denied  re- 
lationship, but  it  was  ascertained,  after  ver- 
dict and  before  judgment,  that  it  existed. 
Numerous  affidavits  were  taken  in  support  of 
the  motion  for  a  new  trial,  tending  strong- 
ly to  prove  that  he  was  not  ignorant  of  the 
disqualifying  fact  His  affidavit,  still  pro- 
testing his  ignorance  thereof,  was  filed  in  re- 
sistance of  the  motion.  Rulings  of  the  court 
on  certain  instructions  are  also  complained  of. 

The  general  rule  applicable  to  motions  for 
new  trials,  based  upon  dis<]uallfication  of 
jurors,  is  stated  by  Judge  Snyder  in  Flesber 
V.  Hale,  22  W.  Va.  44,  as  follows:  "The 
Terdict  will  not  be  set  aside  for  objections 
to  jurors  on  grounds  which  existed  before 
they  were  sworn,  unless  It  is  made  to  ap- 
pear that,  by  reason  of  the  existence  of  such 
grounds,  the  party  objecting  has  suffered 
wrong  or  injustice."*  This  has  been  applied 
in  cases  in  whjlch  jurors  would  have  been 
excluded  because  of  their  having  made  up 
and  expressed  opinions  as  to  the  guilt  or 
innocence  of  prisoners  had  they  admitted 
tbe  fact  on  their  voir  dire  examinations. 
State  V.  McDonald,  9  W.  Va.  466;  Sweeney 
▼.  Baker,  13  W.  Va.  158,  31  Am.  Rep.  757; 
State  Y.  Greer,  22  W.  Va.  800;  State  y. 
Howes,  26  W.  Va.  110;  State  v.  Harrison,  36 
W.  Va.  729.  15  S.  B.  082,  18  L.  R.  A.  224. 
It  was  also  applied  in  one  case  in  which  a 


juror  was  disqualified  by  relationship^  a  fact 
not  known  to  the  prisoner  before  the  trial, 
denied  by  the  juror  on  his  examination,  and 
afterwards  discovered.  State  y.  Williams, 
14  W.  Va.  851.  A  like  application  of  the 
general  rule  has  been  made  by  some  courts 
of  other  states.  State  v.  Congdon,  14  R.  L 
458;  Travlss  v.  Commonwealth,  106  Pa.  597: 
Relationship  is  a  common-law  disqualifica- 
tion, and  the  principle  upon  which  it  stands 
is  very  similar  to  that  under  which  persons 
interested  on  one  side  or  the  other  of  a  con- 
troversy are  excluded.  Its  natural  tendency 
and  effect  is  to  create  bias  and  partiality  in 
favor  of  the  related  party,  and  it  is  a  max- 
im of  the  law  that  triers  of  questions  of 
fact  must  be  impartial  and  unbiased.  For 
this  reason,  relatives  to  parties  to  trials  are 
not  permitted  to  act  as  jurors.  On  the  same 
principle,  the  Constitutions  and  statutes  of 
some  states  prohibit  them  from  sitting  as 
judges  to  ascertain  and  apply  the  law  to  the 
facts,  a  matter  as  to  which  errors  are  cor- 
rectible  by  appeal.  It  Is  a  personal  disqual- 
ification, based  upon  the  most  harmful  and 
insidious  element  conceivable.  "Blood  is 
thicker  than  water;"  and  it  is  utterly  im- 
possible for  any  person  to  determine  how 
far  the  judgment  or  action  of  a  x>erson  af- 
fected by  it  may  be  swayed  or  controlled. 
It  operates  upon  the  mind  and  heart  of  the 
individual  secretly  and  silently.  Its  opera- 
tion is  not  disclosed  by  any  outward  mani- 
festation other  than  the  result.  It  is  utter- 
ly impossible  to  look  into  a  man's  mind  and 
see  its  operation.  Its  effect  is  not  general, 
like  many  other  disqualifications.  It  is 
purely  personal,  operating  between  the  re- 
lated parties  and  to  the  prejudice  of  all  oth- 
ers. In  this  respect  it  is  wholly  unlike  many 
other  disqualifications,  relating  to  the  char- 
acter and  standing  of  the  juror,  such  as  age, 
lack  .  of  citizenship,  residence,  or  property 
qualifications.  A  man  disqualified  in  any  of 
these  particulars  may  nevertheless  be  intel- 
lectually and  morally  as  suitable  and  desira- 
ble as  any  other  man  not  so  affected.  But 
one  who  has  an  Interest  in  the  subjectrmat- 
ter  of  the  litigation  or  is  related  to  one  of 
the  parties  is  palpably  and  wholly  unfit  for 
service  as  a  juror.  His  disqualification  is 
particular,  not  general,  and  extends  into  the 
litigation  itself.  For  these  reasons,  it  seems 
to  me  it  ought  to  be  excepted  from  the  gen- 
eral rule,  and  in  some  states  it  is  sufilcient 
to  set  aside  a  verdict,  if  unknown  to  a  pris- 
oner who  has  not  waived  it  by  lack  of  dil- 
igence. Smith  V.  State,  2  Ga.  App.  574,  59 
S.  B.  311 ;  State  v.  WUllams,  9  Houst.  (Del.) 
508,  18  Atl.  949;  Hudspeth  v.  Herston,  64 
Ind.  183;  Pearcy  v.  Ins.  Co.,  Ill  Ind.  59, 
12  N.  E.  98,  60  Am.  Rep.  673;  Coal  Co.  v. 
Persons,  11  Ind.  App.  264,  39  N.  B.  214; 
Gardner  v.  Amett  (Ky.)  50  S.  W.  840;  Tar- 
pey  V.  Madsen,  26  Utah,  294,  78  Pac  411; 
Bailey  v.  McCauley,  13  A  &  SL  815;  Jewell 
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T.  Jewell,  84  Me.  904,  24  Atl.  858,  18  L.  R. 
A.  473;  Cameron  v.  Railway  Co.,  82  Ont  24. 
In  State  ▼.  Williams,  9  Houst.  (Del.)  508, 
18  Atl.  949,  the  court  said:  "By  the  com- 
mon law  (and  we  have  no  statute  on  the 
subject)  any  one  related  by  blood  or  mar- 
riage, as  remotely  as  the  ninth  degree  even, 
to  a  party  in  a  trial,  is  subject  to  challenge 
propter  affectum — that  Is,  on  account  of  the 
likelihood  or  suspicion  of  bias  or  prejudice — 
and  no  evidence  to  the  contrary  will  be 
heard.  The  fact  constitutes  disqualification. 
It  is  evident,  therefore,  that  an  impartial 
trial,  in  contemplation  of  law  in  civil  cases, 
cannot  be  had  where  such  kinship  exists,  nor 
by  the  Constitution  in  criminal  cases,  treat- 
ing the  victim  as  in  the  light  of  a  party." 
A  valuable  note  to  Jewell  v.  Jewell,  18  L. 
R.  A.  473,  shows  the  distinction  here  insist- 
ed upon  has  been  made  in  many  courts. 
The  annotator  says:  "The  want  of  purely 
statutory  qualifications,  such  as  citizenship, 
age,  property,  etc.,  which  do  not  go  to  make 
up  the  necessary  qualities  to  enable  a  juror 
to  perform  his  duty  with  intelligence  and 
Impartiality,  have  never  been  treated  with 
the  same  strictness  as  objections  for  bias, 
criminality,  and  like  causes."  He  then  cites 
a  long  list  of  cases  to  sustain  this  obvious- 
ly reasonable  and  Just  proposition. 

In  classing  disqualification  on  account  of 
relationship  and  interest  with  othei^,  this 
court  has  never  at  any  time  discussed  their 
peculiarity  in  respect  to  nature  and  char- 
acter. In  State  v.  Williams,  14  W.  Va.  fij^l, 
the  court  followed  State  v.  McDonald,  9  W. 
Va.  456,  Involving  a  disqualification  of  an 
entirely  different  kind,  without  any  Inquiry 
whatever  as  to  whether  the  rule  ought  to  be 
the  same  in  the  two  classes  of  cases.  More- 
over, the  assignment  of  error  based  upon  it 
in  that  case  was  disposed  of  in  a  single 
short  paragraph.  Its  summary  disposition 
may  be  due  to  the  fact  that  a  new  trial  was 
granted  upon  other  grounds;  wherefore  it 
was  unnecessary  to  give  the  assignment  ex- 
tensive and  careful  consideration.  In  Tra- 
viss  V.  Commonwealth,  106  Pa.  697,  in  which 
relief  was  denied  on  account  of  relation- 
ship of  a  Juror,  the  facts  were  peculiar  and 
entirely  different  from  those  disclosed  by  this 
record.  It  was  made  clear  that  the  Juror 
did  not  know  of  the  relationship  for  several 
days  after  the  verdict,  and  had  never  seen 
the  murdered  woman  or  heard  of  her.  That 
made  it  extremely  Improbable  that  the  re- 
lationship had  in  any  way  influenced  his  con- 
duct on  the  Jury.  The  burden  was  recog- 
nized as  having  rested  on  the  state  to  show 
no  injury  and  as  having  been  discharged 
by  the  facts  disclosed.  In  State  v.  Congdon, 
14  R.  I.  458.  the  court  said:  ''We  do  not 
think  we  ought  to  grant  a  new  trial  simply 
<m  account  of  the  relationship,  in  view  of 
the  fact  that  the  relationship  was  so  remote, 
and  that  the  Juror  himself  swears  that  he 
was  ignorant  of  it  and  is  corroborated  in  so 
swearing;  without  some  more  counter  evi- 


dence than  we  bave,  and  without  some  bet- 
ter reason  than  we  have  for  thinking  that 
the  prisoner  suffered  an  actual  injury  from 
the  presence  of  the  Juror  on  the  panel." 
Here  also  the  court  rested  its  decision  upon 
the  peculiar  facts  and  circumstances  of  the 
case,  and  treated  the  state  as  being  subject 
to  the  burden  of  proof.  There  are  very  few 
instances  of  the  denial  of  relief  on  this 
ground  that  are  not  disposed  of  In  a  similar 
manner.  I  think,  therefore,  that  the  great 
weight  of  authority  marks  and  recognizes 
the  distinction  I  have  mentioned. 

Under  the  general  rule,  relief  is  denied 
unless  the  applicant  for  a  new  trial  can  show 
injury  or  injustice  resulting  from  the  irregu- 
larity. What  amounts  to  injustice  or  injury 
in  such  a  case,  and  how  can  it  be  shown? 
Under  general  principles  of  law,  an  undue 
advantage  of  one  of  the  parties  over  the 
other  in  a  trial,  acquired  in  any  way,  other 
than  by  the  negligence,  waiver,  agreement, 
or  fault  of  the  complaining  party,  has  al- 
ways been  regarded  as  an  intolerable  injus- 
tice, and  as  constituting  sufficient  ground 
for  the  vacation  of  Judgments  and  setting 
aside  of  verdicts.  Disqualification  in  a  Juror 
from  lack  of  citizenship,  statutory  age,  own- 
ership of  property,  and  the  like  does  not  nat- 
urally give  such  an  advantage,  and  there  is 
therefore  good  reason  for  requiring  some- 
thing more  of  the  applicant  in  such  cases. 
Until  more  is  shown,  no  injustice  appears. 
But,  when  the  disqualification  arises  from 
interest  or  relationship,  the  injustice  is  ap- 
parent on  the  face  of  the  record,  and  nothing 
more  should  be  required.  This  is  a  disquali- 
fication that  obviously  goes  into  the  very  tri- 
al of  the  case  and  in  nature  and  reason  op- 
erates prejudicially.  When  that  appears,  the 
burden  should  be  upon  the  opposite  party  to 
show,  as  in  the  cases  of  Traviss  v.  Common- 
wealth and  State  v.  Congdon,  circumstances 
which  negative  the  probability  of  injury. 
That  Is  the  rule  applied  by  this  court  in  cas- 
es of  misconduct  on  the  part  of  a  Jury,  a 
thing  naturally  calculated  to  work  preju- 
dice and  injury.  Misconduct  on  the  part  of 
a  Jury  presumptively  vitiates  the  verdict. 
State  V.  Cotts,  49  W.  Va.  615,  89  S.  B.  606, 
S5  L.  R.  A.  176 ;  State  v.  Harrison,  36  W. 
Va.  729,  15  S.  E.  982,  18  L.  R.  A.  224;  State 
V.  Robinson,  20  W.  Va.  713,  43  Am.  Rep.  799 ; 
State  V.  Cartright,  20  W.  Va.  32.  It  does 
not  seem  to  me  that  there  can  be  the  shadow 
of  a  doubt  that  misconduct  of  a  Jury  in  the 
trial  of  a  case  and  disqualification  by  reason 
of  interest  or  relationship  naturally  stand 
upon  the  same  ground,  and  ought  to  be  gov- 
erned by  the  same  rule.  Prima  fade,  each 
amounts  to  injustice  in  the  trial,  and,  if 
there  is  any  difference,  the  rule  ought  to  be 
the  more  strict  in  cases  of  such  disqualifica- 
tion. Irregular  conduct  on  the  part  of  a 
Juror  does  not  on  its  face  naturally  import 
advantage  to  either  party.  It  is  entirely  con- 
sistent with  an  altogether  different  hypothe- 
sis, but  disqualification  of  the  kind  here  coior 
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sidered  naturally  Imports  an  advantage  to 
the  related  party.  To  reqalre  any  fnrtber 
evidence  of  Injury  la  to  ask  that  which  uni- 
versal law  makes  impossible.  No  court  will 
permit  jurors  by  their  own  testimony  to  im- 
peach their  verdict  Their  testimony  will  be 
received  as  to  facts  and  circumstances,  bear- 
ing upon  the  inquiry  as  to  the  effect  of  mis- 
conduct»  but  not  as  to  whether  the  inculpat- 
ing facts  had  any  influence  or  effect,  upon 
their  conclusion.  To  this  rule  there  is  scarce- 
ly any  exception.  Pickens  v.  Boom  Co.,  58 
W.  Va.  11,  50  S.  &  872;  Graham  v.  Bank, 
45  W.  Va.  701,  32  S.  B.  245 ;  State  T.  Gobbs, 
40  W.  Va.  718,  22  S.  B.  310;  State  v.  Har- 
rison, 86  W.  Va.  720,  15  S.  B.  982,  18  L.  B. 
A.  224;  Bartlett  v.  Patton,  33  W.  Va.  71, 
10  S.  B.  21,  5  L.  R.  A.  523 ;  Probst  v.  Braeun- 
lich,  24  W.  Va.  856;  State  v.  Gartrlght,  20 
W.  Va.  32;  State  v.  Robinson,  20  W.  Va. 
713,  43  Am.  Rep.  799.  It  is  sometimes  said  a 
verdict  will  not  be  set  aside  for  disqualifica- 
tion of  a  juror,  if,  upon  an  examination  of 
the  record,  no  erroneous  ruling  of  the  court 
or  Insufficiency  of  the  evidence  can  be  dis- 
covered. I  do  not  know  that  this  court  has 
ever  assigned  such  a  reason  for  refusing  a 
new  trial  for  such  cause.  Injustice  or  in- 
jury from  erroneous  rulings  of  the  trial 
court  stands  upon  an  entirely  different  basis. 
It  has  no  connection  in  law  or  reason  with 
injury  resulting  from  a  biased  juror.  This 
alone  condemns  the  application  of  any  such 
a  test,  but  a  still  better  reason  can  be  given 
for  not  applying  it  The  question  submitted 
to  the  jury  is  one  of  fact,  and  the  verdict 
cannot  be  disturbed  in  the  absence  of  errors 
of  law.  It  is  unalterable  and  irrevocable. 
In  this  respect  it  differs  vitally  from  findings 
as  to  law.  Brrors  of  the  latter  kind  are  al- 
ways correctible  by  appeal.  To  give  a  liti- 
gant an  unfair  jury  is  therefore  ruinous  to 
him.  The  jury  may  find  either  way  in  a  case 
of  conflicting  evidence,  and  there  is  no  possi- 
ble relief  from  Its  decision,  if  the  trial  court 
has  not  erred  as  to  the  law.  Hence  it  is 
clear  that  mere  sufficiency  of  evidence  to  sus- 
tain a  verdict  constitutes  no  reason  for  say- 
ing injustice  or  injury  has  not  been  done. 
An  unbiased  juror  might  have  found  the  oth- 
er way  and  his  verdict  become  unalterable 
and  conclusive.  The  litigant  has  a  legal 
right  in  such  cases  to  the  deliberation  and 
determination  of  an  Impartial  and  unbiased 
juror,  and  not  only  of  one  such  juror,  nor  11, 
but  12  men  of  that  class.  To  deprive  him  of 
the  legal  right  to  an  unbiased  and  impartial 
finding  on  the  evidence,  which  may  be  in  his 
favor,  is  to  inflict  upon  him  injustice  of  the 
rankest  kind,  if  he  has  not  in  some  manner 
waived  the  departure  from  the  legal  course 
of  procedure.  Some  courts  say  the  question 
of  a  new  trial  for  such  cause  is  addressed  to 
the  discretion  of  the  trial  court  So  we  say 
of  every  application  for  a  new  trial,  but  nev- 
er that  it  is  made  to  an  arbitrary  discretion. 
That  discretion  is  a  sound  reviewable  dis- 
cretion, and  the  exercise  thereof  is  set  aside, 
when  it  conflicts  With  law. 


For  these  reasons,  I  would  reverse  the 
judgment  and  grant  a  new  trial.  The  evi- 
deoce  submitted  upon  the  motion  makes  it 
almost  certain  that  the  juror  in  question 
knew  he  was  related  by  affinity  to  the  pros- 
ecuting witness.  There  was  no  lack  of  dili- 
gence on  the  part  of 'the  prisoner.  This  ju- 
ror was  tested  upon  his  voir  dire  as  to  his 
qualification,  and  denied  the  relationship. 
Not  a  thing  in  the  evidence  indicates  that 
the  prisoner  knew  or  had  any  reason  to  sus- 
pect the  disqualifying  fact  until  after  the 
verdict  had  been  rendered  against  him.  A 
majority  of  the  court,  however,  are  unwill- 
ing to  grant  a  new  trial.  They  say  the  case 
falls  under  the  general  rule,  and  are  unwill- 
ing to  distinguish  between  disqualification  by 
relationship  and  the  ordinary  statutory  dis^ 
qualifications.  This  puts  on  the  prisoner  the 
burden  of  showing  that  he  was  injured,  and 
they  are  of  the  opinion  that  he  has  not 
shown  it 

Though  nothing  is  said  in  the  argument  for 
the  prisoner  about  the  rulings  upon  instruc- 
tions, we  have  examined  them,  and  find  no 
error  therein.  They  are  in  perfect  harmony 
with  principles  often  declared  by  this  court 
The  conclusion  of  defendant's  instruction  No. 
5,  saying,  "If  the  jury  from  the  evidence 
have  any  doubt  as  to  the  guilt  of  the  ac- 
cused, then  evidence  of  his  good  reputation 
for  peace  and  good  order  may  be  allowed  to 
resolve  the  doubt  in  his  favor  and  work 
his  acquittal.*'  The  court  modified  this  by 
strlklDg  out  the  words  "and  work  his  ac- 
quittal." This  modification  did  not  materi- 
ally alter  the  Instruction  nor  deprive  it  of 
any  of  its  force  or  effect  **To  resolve  the 
doubt  in  his  favor"  means  the  same  thing  as 
"work  his  acquittal."  We  cannot  reverse  a 
trial  court  for  a  mere  change  of  the  phrase- 
ology of  an  instruction,  which  does  not  alter 
its  meaning. 

For  these  reasons,  the  judgment  will  be  af- 
firmed. 

POFFENBARGER,  J.,  dissents. 

BRANNON,  J.  Four  of  the  five  Judges  of 
this  court  decline  to  set  aside  the  verdict 
because  of  the  relationship  of  a  juror  to  a 
vritness  for  the  state.  The  juror  was  a  sec- 
ond cousin  to  the  wife  of  the  witness.  It  is 
against  public  policy  to  frustrate  criminal 
trials,  unless  substantial  harm  to  the  accus- 
ed appears.  It  brings  criminal  proceedings 
into  derision.  I  would  justify  our  action  by 
a  rule  long  established  in  Virginia  and  this 
state.  It  is  given  in  State  v.  Harrison,  36 
W.  Va.  729,  15  S.  B.  982,  18  L.  R.  A.  224. 
Older  cases  there  dted  will  show  how  far 
back  the  rule  runs.  "A  new  trial  will  not  be 
granted  in  a  criminal  case  for  matter  that  la 
a  principal  cause  of  challenge  to  a  juror, 
which  existed  before  he  was  elected  and 
sworn  as  a  juror,  but  which  was  unknown 
to  the  prisoner  until  after  the  verdict,  and 
which  could  not  have  been  discovered  by  the 
exercise  of  ordinary  diligence,  unless  it  ap* 
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pear  ft^m  the  whole  case  that  the  prisoner 
suffered  Injustice  from  the  fact  that  such  Ju- 
ror served  In  the  case.  In  determining  this 
the  court  should  look  only  to  the  evidence 
touching  such  cause  of  challoige ;  not  to  the 
evidence  on  the  trial  as  to  the  prisoner's 
guilt"  We  cannot  igdore  this  rule  so  long 
followed,  and  so  essential  to  the  efficacy  of 
criminal  procedure.  It  is  not  made  to  ap- 
pear that  the  accused  suffered  from  the  pres- 
ence of  the  Juror  on  the  Jury,  unless  we  can 
deduce  It  from  the  fact  of  such  relationship, 
and  we  cannot  If  in  any  case  the  accused 
cannot  prove  harm,  it  is  his  misfortune. 
There  stand  the  verdict  and  Judgment,  and 
error  must  be  made  to  appear. 


(U2  Va.  887) 

JESSIB  V.  OOMMONWBAI/TH. 

(Supreme  ODurt  of  Appeals  of  Virginia. 
June  18,  1911.) 

1.  WrrNESSES  (i  414*)— COBBOBOBATIOir. 

Where,  on  cross-examination  of  a  witness 
who  had  identified  accaaed  as  the  guilty  party, 
the  defense  offered  the  stenographic  report  of 
his  testimony  flven  before  the  coroner  on  the 
day  after  the  Killing,  in  which  he  was  alleged 
to  have  stated  that  the  man  who  killed  deceased 
did  not  show  his  face  and  that  the  witness  could 
not  identify  him,  the  state  was  entitled  to  in- 
trodnce  in  corroboration  declarations  of  the  wit- 
ness to  the  police  immediately  after  the  murder 
that  defendant  killed  deceased,  which  statement 
was  corroborated  by  four  policemen. 

[£id.  Note.~For  other  cases,  see  Witnesses, 
Gent  Dig.  if  1287,  1288 ;   Dec.  Dig.  i  414.*] 

2.  Obihinal   Law    (J   823*)— Instbuotions— 
Weight  of  Evidewcb— Pbejudice. 

An  instruction  that  a  statement  coming 
from  any  witness  that  the  jury  believe  to  be 
true  is  reliable  testimony  was  not  prejudicial 
to  accused,  when  read  in  connection  with  other 
Instructions  requirin;  that  every  material  fact 
oearing  on  accused's  guilt  must  be  proved  be- 
yond a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  a>ig.  H  1992-1995;  Dec.  Dig.  § 
823.*] 

8.  Cbiminai.  Law  (§  814*)— TsiAii— IirsTBXJC- 
TiON 8— Applicability  to  Evidence. 

Where,  in  a  prosecution  for  homicide,  there 
was  no  evidence  to  imi)licate  any  other  person 
than  accused  in  the  crime,  the  court  properly 
refused  an  abstractly  correct  instruction  that 
the  failure  of  the  evidence  to  disclose  any  other 
criminal  agent  than  accused  was  not  a  circum- 
stance to  be  considered  in  determining  whether 
he  was  guilty  of  the  crime  charged,  but  that 
he  was  presumed  to  be  innocent  until  his  guilt 
was  established,  and  he  was  not  to  be  prejudiced 
by  the  inability  of  the  commonwealth  to  point 
any  other  criminal  agency,  nor  was  he  called  on 
to  vindicate  his  own  innocence  by  naming  the 
guilty  party. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1970-1987;  Dec.  Dig.  i 
814.*] 

4.  CBnaiTAL  Law  ({  721:^^) -^Tblii.-^  Mis- 
con  duct  or  AlTOBNET. 

In  a  prosecution  for  murder,  argument  of 
the  commonwealth's  attorney,  from  the  fact 
that  accused's  housekeeper,  who  had  testified 
before  the  coroner,  was  absent  from  the  state 
during  the  trial  and  had  been  indnced  to  leave 
the  state  by  accused,  and  that  it  was  a  fair 
inference  that  her  evidence  won  Id  have  been 
detrimental  to  him,  in  the  absence  of  any  evi- 


dence on  which  to  bass  snch  isapntatlon,  was 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1673;    Dec.  Dig.  i  721Vi.^3 

Error  to  Corporatloa  Court  of  City  of  Bo- 
anoke. 

John  H.  Jessie  was  convicted  of  murder, 
and  he  brings  error.    Reversed* 

Price  &  Kyle,  P.  H.  DUlard,  and  B.  S. 
Kines,  for  plaintiff  In  error.  Samuel  W.  Wil- 
liams, Atty.  Gen.,  for  tlie  Commonwealth. 

WHITTLB,  J.  Plaintiff  In  error,  John  H. 
Jessie,  was  indicted  in  the  corporation  court 
of  the  city  of  Roanoice  for  the  murder  of  Da- 
vid  F.  Marshall,  and  upon  his  trial  was  found 
guilty  of  murder  in  the  second  degree  and 
sentenced  to  confinement  in  the  penitentiary 
for  the  term  of  12  years.  The  case  is  before 
us  upon  a  writ  of  error  to  that  Judgment 

The  accused  was  the  proprietor  of  a  lodg- 
ing house  in  Roanoke,  'known  as  the  **Tip  Top 
Hotel,"  on  the  ground  floor  of  which  build- 
ing Tate's  barroom  was  located.  On  the  night 
of  October  11, 1910,  Marshall  Angell  and  Da- 
vid F.  Marshall,  the  deceased,  both  of  whom 
had  been  drinking  heavily,  met  in  Tate's  bar- 
room, and  were  engaged  1a  conversation, 
when  Jessie,  the  accused,  came  in  and  joined 
in  the  conversation.  BCarshall  invited  his 
companions  to  drink  with  him,  which  they 
did,  and  on  demand  by  the  bartender  of  pay 
for  the  liquor,  after  searching  his  pockets  he 
remarked  that  he  had  no  money,  and  the  bar- 
keeper took  possession  of  his  eyeglasses.  Jes- 
sie paid  for  his  own  drink. 

Angell  had  lodged  in  the  Tip  Top  Hotel  the 
night  before,  and  had  engaged  a  room  for  the 
night  in  question.  About  15  minutes  to  10 
o'clock,  he  left  the  barroom  to  go  to  his  lodg- 
ing room,  and  was  followed  by  Marshall.  He 
was  assigned  to  a  room  on  the  second  floor, 
which  contained  a  bed  and  sofa  and  was 
lighted  by  a  small  electric  light  Angell  was 
an  old  man  and  a  cripple,  and  walked  with 
a  crutch  and  cane.  He  was  the  only  eyewit- 
ness to  the  homicide,  his  version  of  which  is 
as  follows: 

He  says  that  when  he  and  the  deceased 
went  Into  his  room,  he  put  his  crutch  under 
the  bed,  and  was  sitting  on  the  side  of  the  bed 
untying  his  shoes,  preparatory  to  retiring, 
when  a  man  entered  the  room  and  said  to 
Marshall,  '*You  are  in  here  bothering  these 
women  (alluding  to  a  white  woman  and  a 
negro  woman  employed  by  Jessie  about  the 
establishment);  you  have  no  money,  and  you 
are  fixing  to  rob  this  old  man.**  Angell  re- 
marked, "No;  I  haven't  a  o^t"  But  the 
man  nevertheless  set  upon  Marshall  and  com- 
menced "striking  him.  knocking  him  down  on 
the  floor,  and,  while  down,  kicked  him  several 
times,  and  stamped  him,  and  struds  him  with 
his  fist  Marshall  tried  to  get  up,  got  abont 
half  way  up,  and  he  knocked  him  down  and 
kicked  him  some  more.  He  then  picked  him 
up  by  the  leg  and  arm  and  threw  him  down 


«Vor  other  eases  see  same  topis  and  section  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Key  Mo.  Series  A  Rep'r  Indvus 
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on  the  fsofa  and  marched  out  of  the  room." 
Thereupon  Angell  called  In  the  police,  who 
upon  examination  discovered  that  Marshall 
was  dead. 

[1]  Angell  identlfled  the  accused  as  the 
guilty  party,  and  on  cross-examination  the 
stenographic  report  of  his  testimony,  given 
before  the  coroner  the  day  after  the  killing, 
was  introduced*  in  which  he  Is  alleged  to 
have  stated  that  the  man  who  killed  Mar- 
shall did  not  let  him  see  his  face^  and  he 
could  not  Identify  him.  The  newspapers  also 
published  an  interview  with  Jessie,  in  which 
he  was  represented  as  saying  that  Angell 
might  have  been  the  man  who  committed  the 
murder.  But  on  re-examlnatlon  Angell  tes- 
tifled  that  on  the  night  of  the  homicide  he 
told  the  police  that  Jessie  killed  Marshall, 
and  his  statement  was  corroborated  by  the 
sergeant  of  police  and  three  policemen. 

The  refusal  of  the  court  to  exclude  these 
trtatements  of  Angell  to  the  police,  and  their 
substantiating  evidence,  constitutes  the  first 
assignment  of  error. 

It  is  unquestionably  the  general  rule  that 
declarations  of  a  witness  made  out  of  court 
are  not  admissible  evidence  for  the  purpose 
of  corroborating  his  testimony  In  court;  the 
reason  for  the  rule  being  that  such  evidence 
is  hearsay.  Oliver  v.  Commonwealth,  77  Va. 
690;  Howard  v.  Commonwealth,  81  Ya.  488; 
Bepass  v.  Richmond,  d9  Va.  508,  39  S.  E.  160. 

In  Oliver  v.  Commonwealth,  Judge  Lewis, 
after  announcing  the  general  rule,  lays  down 
an  exception  to  the  rule  as  follows:  "Here 
the  attempt  by  the  defense  was  to  discredit 
the  witness  by  showing  malice  on  his  part, 
growing  out  of  his  arrest  for  larceny;  and,  to 
repel  the  attack  thus  made,  it  was  competent 
for  the  prosecution  to  pirove  that,  prior  to  his 
arrest,  the  witness  gave  the  same  account  of 
the  matter  that  he  gave  on  the  trial.  The  evi- 
dence was,  therefore,  not  hearsay,  but  orig- 
inal ;  ^he  point  being,  not  the  truth  or  falsity 
of  the  previous  declarations  out  of  court,  but 
whether  they  had  been  made." 

In  Repass  v.  Richmond,  Judge  Buchanan, 
at  page  516  of  99  Ya.,  at  page  163  of  39  S.  B., 
observes:  ''It  is  a  general  and  well-nigh  uni- 
versal rule  that  evidence  of  what  a  witness 
■aid  out  of  court  cannot  be  received  to  cor- 
roborate his  testimony.  •  •  •  The  only 
exception  to  this  rule  given  by  Mr.  Greenleaf 
is  that,  where  a  design  to  misrepresent  is 
charged  upon  the  witness  in  consequence  of 
his  relation  to  the  party  or  the  cause,  it  may 
be  shown  that  he  made  a  similar  statement 
before  the  relation  existed.  1  Greenleaf  on 
Bvldaice,  i  469." 

So  In  this  ease  it  was  competent  for  the 
prosecution  to  meet  the  attempt  to  discredit 
Ang^  by  showing  that  he  himself  had  been 
charged  with  the  murder  of  Marshall,  and  by 
proving  that  before  the  assertion  of  that 
charge  the  witness  had  made  the  same  decla- 
ration as  to  the  guilty  agent  out  of  court  that 
he  afterwards  testified  to  in  court 

[I]  The  second  assignment  of  error  is  to  I 


the  giving  of  Instruction  Ko.  10,  which  told 
the  jury  "that  the  statement  coming  from 
any  witness  which  they  believe  to  be  true,  is 
reliable  testimony." 

It  is  not  perceived  how  the  accused  could 
have  been  prejudiced  by  this  instruction,  es- 
pecially when  read  In  connection  with  other 
Instructions  which  clearly  informed  the  Jury 
that  every  material  fact  bearing  upon  the 
guilt  of  the  accused  must  be  proved  beyond 
a  reasonable  doubt 

[3]  The  third  assignment  of  eiror  is  to  the 
refusal  of  the  court  to  give  instruction  No. 

4,  namely:  *frhe  court  Instructs  the  jury 
that  the  failure  of  the  evidence  to  disclose 
any  other  criminal  agent  than  the  accused 
is  not  a  circumstance  which  may  be  consid- 
ered by  the  jury  in  determining  whether  or 
not  he  was  guilty  of  the  crime  wherewith  he 
is  charged.  The  prisoner  Is  presumed  to  be 
Innocent  until  his  guilt  is  established,  and 
he  is  not  to  be  prejudiced  by  the  inability  of 
the  commonwealth  to  point  to  any  other 
criminal  agent,  nor  is  he  called  upon  to  vin- 
dicate his  own  Innocence  by  naming  the 
guilty  person." 

This  instruction,  as  an  abstract  proposi- 
tion, Is  free  from  objection.  The  rule  was 
so  declared  In  McBride's  Case,  96  Ya.  818,  80 

5.  E.  464,  and  such  an  Instruction  was  given 
by  the  court  in  McCue's  Case,  108  Ya.  870. 
49  S.  E.  623;  but  in  both  of  those  cases 
there  was  evidence  tending  to  Implicate  some 
person  other  than  the  accused  in  the  crime. 
In  the  first-named  case,  two  other  parties 
were  Indicted  along  with  McBride.  It  was 
permissible,  therefore,  in  those  cases,  to  in- 
form the  jury  that  the  accused  ought  not  to 
be  prejudiced  by  the  failure  of  the  prosecu- 
tion to  fix  the  crime  on  some  other  criminal 
agent  But  no  such  element  was  present  In 
this  case,  and  the  rejected  Instruction  was, 
consequentiy,  irrelevant. 

[4]  The  fourth  assignment  of  error  takes 
exception  to  the  action  of  the  court  in  regard 
to  the  address  of  the  attorney  for  the  com- 
monwealth to  the  jury.  The  record  shows 
that  a  Mrs.  Cody,  who  had  been  housekeeper 
for  the  accused  and  had  testified  before  the 
coroner,  at  the  time  of  the  trial  was  absent 
from  the  state.  The  attorney  for  the  com- 
monwealth argued  that  she  had  been  per- 
suaded or  Influenced  to  leave  the  state  by 
the  accused,  and  hence  it  was  a  fair  infer- 
ence that  her  evidence  would  have  been  det- 
rimental to  the  accused.  Thereupon  coun- 
sel for  the  defense,  in  reply,  stated  to  the 
jury  that  there  was  no  evidence  before  them 
to  sustain  the  allegation  that  the  accused 
had  influenced  Mrs.  Cody  to  leave  the  state, 
and  the  statement  of  counsel  that  her  evl- 
daice  would  have  been  detrimental  to  the 
accused  was  unfair,  especially  as  she  had 
testlfled  before  the  coroner's  jury,  and  the 
stenographic  report  oi  her  evidence  had  been 
offered  by  the  accused  and  excluded  by  the 
court  The  prosecution  objected  to  this  line 
of  argument,  and  requested  the  court  to  in- 
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struct  the  Jury  to  disregard  it,  which  motion 
the  court  sustained.  The  court,  moreover, 
told  the  Jury  that  they  were  to  presume  that 
its  ruling  in  excluding  the  testimony  of  Mrs. 
Cody  before  the  coroner  was  correct,  and 
that  they  were  not  at  liberty  to  consider  for 
any  purpose  whatever  the  attempt  of  de- 
fttidant's  counsel  to  Introduce  that  evldoice, 
or  to  infer  that  it  would  not  have  been  detri- 
mental to  the  accused.  The  court  also  refus- 
ed to  instruct  the  Jury  to  disregard  the  ar- 
gument on  behalf  of  the  prosecution  to  the 
effect  that  Mrs.  Cody  "had  been  persuaded  or 
Influenced  to  leave  the  state  by  the  defend- 
ant, and  it  was,  therefore,  a  fair  inference  to 
Infer  that  her  evidence  would  have  been  det- 
rimental to  the  defendant.** 

There  was  not  a  scintilla  of  evidence  to 
sustain  the  assumption  of  the  attorney  for 
the  commonwealth  that  the  accused  persuad- 
ed or  influenced  Mrs.  Cody  to  leave  the  state. 
The  accused  was  the  only  witness  who  tes- 
tified on  the  subject,  and  on  cross-examina- 
tion stated  that  he  had  not  seen  Mrs.  Cody 
since  the  coroner's  inquest  Continuing,  the 
witness  said:  "I  had  nothing  whatever  to 
do  with  her  leaving,  and,  in  fact,  did  not 
know  she  was  going  until  several  days  after 
she  left** 

The  argument  of  the  commonwealth's  at- 
torney was  manifestly  improper  in  the  cir- 
cumstances of  the  case,  and  highly  prejudi- 
cial to  the  accused;  and  the  court  erred  in 
refusing  his  request  to  instruct  the  Jury  to 
disregard  it  It  is  a  familiar  and  well-set- 
tled principle  of  the  law  of  evidence  that 
though  an  inference  may  be  drawn  from  a 
fact,  it  cannot  be  drawn  from  a  presump- 
tion. N.  &  W.  Ry.  Co.  V.  Cromer,  99  Va. 
763,  40  8.  E.  54 ;  C.  &  O.  Ry.  Co.  v.  Heath, 
103  Va.  64,  48  S.  B.  608;  Moore  Lime  Co.  v. 
Johnson,  103  Va.  84,  48  S.  E.  557 ;  Va.  Iron, 
Coal,  etc.,  Co.  v.  Klser,  105  Va.  705,  54  S. 
B.  889. 

The  fifth  and  last  assignment  of  error  is 
to  the  refusal  of  the  court  to  set  aside  the 
verdict  of  the  Jury  as  contrary  to  the  law 
and  the  evidence.  As  the  case  has  to  be  re- 
manded for  a  new  trial  on  another  ground, 
we  shall  express  no  opinion  as  to  the  weight 
or  sufficiency  of  the  evidence. 

The  Judgment  must  be  reversed,  the  ver- 
dict of  the  Jury  set  aside,  and  a  new  trial 
had,  not  in  conflict  with  the  views  expressed 
In  this  opinion. 

Reversed. 
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8BWARD  V.  CAMP  MFG.  CO. 

^Etapnme  Court  of  Appeals  of  Virginia.    June  8, 

1911.) 

1.  ChAICFKBTT    AHD     BiADfTSRANOI     ({    7*) — 

Chahpbbtous  Contracts— Deeds. 

A  conveyance  by  devisees  of  undivided  in- 
terests in  real  estate,  previonsly  conveyed  with- 
out aathority  by  the  executor,  Is  not  champer- 


tous,  where  the  devisees  out  of  possession  re- 
ceived a  specified  money  consideration,  without 
any  agreement  by  the  grantee  to  pay  anything 
farther  in  case  he  recovered  the  property. 

[Ed.  Note.— For  other  ca^es.  see  Champerty 
and  Maintenance,  Cent  Dig.  if  54-110;  Dec. 
Dig.  i  7.*J 

2.  Chaicpbbtt  and  Maintenangb  (t  7*)— 
Champbbtous  Contracts— Deeds. 

A  conveyance  by  devisees  of  undivided  in- 
terests in  real  estate,  previously  conveyed  with- 
out authority  by  the  executor,  is  champertous, 
where  the  consideration  is  nominal,  and  the 
grantee,  for  a  further  consideration,  agreed,  in 
the  event  of  his  snin{|[  for  and  recovering  the 
land,  to  pay  to  the  devisees  out  of  possession  an 
additional  sum,  not  made  a  charge  on  the  land 
itself,  but  merely  a  personal  obligation. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  U  64-110;  Dec 
Dig.  f  7.*] 

3.  Champerty  and  Maintenangb  (|  7*)— 
Champebtous  Contbactb  —  Rbquisitbs — 
"Champerty." 

A  contract  for  the  purchase  of  real  estate 
need  not  stipulate  for  a  division  in  kind  of  the 
land  to  be  recovered  in  order  to  make  the  con- 
tract champertous,  but  It  is  sufficient  if  the 
champertor  and  the  party  with  whom  he  con- 
tracts are  to  share  in  the  fruits  of  a  recovery; 
"champerty"  being  a  bargain  with  plaintiff  or 
defendant  In  a  suit  for  a  portion  of  the  land  or 
other  matters  sued  for,  in  case  of  a  snccessfnl 
termination  of  the  suit  which  the  champertor 
undertakes  to  carry  on  at  his  own  expense. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and.  Maintenance,  Cent.  Dig.  il  54-110;  Dec. 
Dig.  S  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1045-1050;  vol.  8,  pp.  7598.  7599.] 

Error  to  Circuit  Court,  Brunswick  County. 

Ejectment  by  Walter  M.  Seward  against 
the  Camp  Manufacturing  Company.  There 
was  a  Judgment  granting  insufficient  relief, 
and  plaintiff  brings  error,  and  defendant  as- 
signs cross-error.    Reversed  and  rendered. 

B.  R.  F.  Wells,  for  plaintiff  In  error.  E. 
R.  Tumbull,  Jr.,  and  B.  P.  Buford,  for  de- 
fendant in  error. 

KEITH,  P.  MUes  B.  Branch  died  in  1861, 
leaving  a  widow,  five  sons,  and  four  daugh- 
ters. In  1857  he  made  a  will,  which  was 
admitted  to  probate  shortly  after  his  death, 
in  which  he  bequeathed  and  devised  to  his 
wife,  Elizabeth  Branch,  one-third  of  his  es- 
tate during  life,  and  subject  to  this  disposi- 
tion in  her  favor  he  gave  to  his  four  daugh- 
ters— ^Ann,  who  married  George  W.  Green, 
Rosa  M.  Branch,  Susan  Bi  Branch,  and  Mary 
E.  Branch — all  of  his  lands.  The  disposi- 
tion of  his  personal  estate  is  not  material 
to  this  case. 

The  land  which  passed  under  this  will  con- 
tained 787%  acres,  of  which  266%  w«re  set 
apart  to  his  widow,  and  this  dower  tract  Is 
not  involved  in  this  litigation. 

Under  the  will  of  Miles  B.  Branch  Ills 
executor  was  given  no  power  over  the  real 
estate^  and  had  no  authority  to  sell  or  dis- 
pose of  it  in  any  way;  but  by  deed  dated 
January  23, 1864,  the  executor  did  attempt  to 
convey  to  WlUiam  J.  Branch,  a  son  of  Miles 
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B.  Branch,  the  testator,  all  right  and  title  to 
521  acres  which  remained  after  setting  apart 
the  -dower  to  the  widow.  This  deed  was 
admitted  to  record  in  the  clerk's  office  of 
the  county  court  of  Brunswick  on  February 
«,  1864.  By  deed  dated  October  24,  1878, 
William  J.  Branch  conveyed  this  tract  along 
with  other  parcels  of  land  to  which  he  had 
title  to  William  J.  Leake  and  Alexander  Don- 
nan,  trustees  for  various  purposes  set  forth 
in  the  deed.  By  deed  of  April  26,  1879, 
William  J.  Branch  attempted  to  convey  to 
CkK>dwyn  Grain  60  acres  of  the  above-men- 
tioned tract,  and  by  a  subsequent  deed  to 
Sallie  Penn  another  parcel  of  the  said  tract ; 
and  by  deed  of  December  1,  1880,  William 
J.  Branch  attempted  to  convey  to  Oscar 
Lewis  70  acres  of  the  above-mentioned  tract. 
These  three  last-mentioned  deeds  conveyed 
about  160  acres  of  the  521-acre  tract,  which 
had  been  devised  to  the  four  daughters  of 
Miles  B.  Branch,  leaving  371  acres  undis- 
posed of,  except  80  far  as  affected  by  the 
deed  of  trust  to  Leake  and  Donnan  already 
referred  to.  Grain,  Penn,  and  Lewis  entered 
into  possession  of  their  respective  portions, 
and  remained  in  adverse  possession  thereof 
thereafter,  and  have  acquired  valid  title 
thereto  by  adverse  possession.  These  three 
parcels  of  land  are  not  Involved  In  this  liti- 
gation, which  pertains  solely  to  the  residue 
of  871  acres. 

By  deed  of  August  26,  1882,  Leake  and 
Donnan,  trustees,  conveyed  the  371-acre  tract, 
along  with  other  parcels  of  land,  to  Abel  H. 
Bishop,  administrator  of  Carter  R.  Bishop, 
deceased,  which  deed  was  admitted  to  record 
in  the  clerk's  office  of  the  county  court  of 
Brunswick  county  on  June  26,  1883.  Some 
time  thereafter  a  chancery  suit  was  insti- 
tuted in  the  hustings  court  of  the  city  of 
Petersburg,  Va.,  for  the  settlement  and  parti- 
tion of  Bishop's  estate,  and  in  that  suit  R. 
B.  Davis  and  Bernard  Mann  were  appointed 
special  commissioners  to  make  sale  of  cer- 
tain real  estate  owned  by  Bishop,  including 
this  tract  of  371  acres  in  Brunswick  county. 
On  July  24,  1809,  acting  under  a  decree  of 
that  court,  the  special  commissioners  sold 
this  tract  of  land  at  public  auction  to  B. 
G.  Temple,  and  by  deed  dated  August  4, 
1899,  conveyed  It  to  him;  the  deed  being  ad- 
mitted to  record  August  18,  1899.  Thereafter 
Temple  conveyed  this  tract  to  the  Brunswick 
Lumber  Company,  and  by  deed  dated  Novem- 
ber 1,  1902,  the  Brunswick  Lumber  Company 
conveyed  it  to  the  Camp  Manufacturing  Com- 
pany. 

None  of  the  parties  who  claim  under  Wil- 
liam J.  Branch  have  ever  entered  into  pos- 
session of  this  871-acre  tract,  and  it  has 
never  been  Indosed,  cleared,  or  cultivated, 
but  is  covered  with  a  dense  growth  of  stand- 
ing timber,  and  ever  since  the  death  of  Miles 
B.  Branch  has  been  in  a  state  of  nature^  and 
at  tbia  date  is  in  the  same  condition  as  it 
was  at  the  time  of  hla  death.    William  J. 


Branch  was  never  in  possession  of  the  trac*. 
Shortly  before  the  war  he  left  Brunswick 
county,  and  has  never  since  resided  there. 

In  this  state  of  affairs,  Walter  M.  Seward, 
a  grandson  of  Miles  B.  Branch,  deceased,  and 
a  son  of  Susan  E.  Branch,  one  of  his  four 
daughters,  some  time  during  the  year  1908, 
ascertained  that  the  Camp  Manufacturing 
Company  made  claim  to  this  tract  of  land.  He 
made  Inquiry  in  regard  to  it,  investigated  the 
title,  and  became  satisfied  that  none  of  the 
four  daughters  of  Miles  B.  Branch  had  ever 
conveyed  away  their  right  or  title  to  this 
tract  of  land.  He  consulted  counsel,  and 
was  advised  that  the  executor  of  the  will  of 
Miles  B.  Branch,  deceased,  had  no  power  or 
authority  to  sell  or  convey  this  real  estate, 
and  that  his  deed  attempting  to  convey  the 
land  to  William  J.  Branch  was  null  and  void, 
and  passed  no  title  whatever.  He  took  the 
matter  up  with  his  mother,  who,  after  the 
death  of  her  first  husband,  Robert  Merritt 
Seward,  had  married  a  Mr.  Dunn,  and  with 
the  other  heirs  at  law  of  the  daughters  of 
Miles  B.  Branch,  explained  to  them  the  situa- 
tion, and  told  them  that  in  his  opinion  they 
still  had  a  valid  title.  The  heirs  did  not 
care  to  enter  into  litigation,  but  were  will- 
ing to  convey  their  Interest  to  Seward,  and 
as  the  result  of  bis  efforts  he  obtained  deeds 
to  TTB/8»e  of  the  entire  tract  The  consid- 
eration mentioned  in  each  of  these  deeds 
was  $1,  cash  in  hand  paid.  In  the  case  of 
his  mother,  Mrs.  Dunn,  there  was  no  other 
consideration  paid  or  promised.  Seward  was 
her  only  child,  and  for  years  had  been  con- 
tributing to  her  support  In  the  case  of  his 
aunt»  Mrs.  Rae,  it  appears  that  Seward,  in 
consideration  of  her  deed,  paid  her  in  cash 
at  various  times  something  less  than  $100; 
but  there  was  no  agreement  that  he  was  to 
pay  her  any  further  consideration.  She  was 
his  aunt,  a  childless  widow,  and  the  record 
shows  that  from  time  to  time  he  had  con- 
tributed something  to  her  support. 

The  mother,  Mrs.  Dunn,  and  the  aunt, 
Mrs.  Rae,  are  the  two  surviving  daughters 
of  Miles  B.  Branch,  deceased,  and  they  each 
own  an  undivided  interest  of  •/ts  of  this 
tract  of  land. 

Rosa  M.  Branch,  another  daughter  of  Miles 
B.  Branch,  deceased,  had  died  in  Tennessee 
some  time  during  the  year  1866,  unmarried 
and  intestate.  Her  undivided  fourth  inter- 
est in  this  land  passed  by  descent  to  her 
eight  brothers  and  sisters,  each  of  whom 
inherited  from  her  an  undivided  interest  in 
i/ts  of  this  tract,  and  this  i/ss  added  to  the 
•/as  which  they  derived  under  the  will  of 
Miles  B.  Branch,  gave  to  Mrs.  Dunn  and 
Mrs.  Rae  each  •/ti. 

Ann  R.  Green,  the  other  daughter  of  Miles 
B.  Branch,  deceased,  died  some  yean  since, 
leaving  heirs  at  law  whose  names  are  9et 
forth  in  the  record. 

In  addition  to  the  deeds  wbidi  Seward  ob- 
tained from  his  mother  and  his  aunt,  he  also 
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obtained  deeds  from  some  of  the  heirs  of 
Rosa  M.  Branch,  and  Ann  R.  Qreen,  and 
these  latter  deeds  conyeyed  to  him.  In  the 
aggregate^  an  undivided  Interest  of  *v^/8»« 
of  the  whole  tract  In  addition  to  the  con- 
sideration of  $1  mentioned  in  each  of  these 
deeds,  Seward  agreed  with  these  heirs  that 
in  the  event  he  decided  to  institute  suit  for 
the  recovery  of  the  land,  and  succeeded  in 
recovering  it,  he  would  pay  them  an  addi- 
tional cash  consideration  estimated  at  about 
915  an  acre  for  their  interests. 

T^e  deeds  were  all  absolute  and  uncondl- 
tionaL  Seward  could  bring  suit  or  not,  as 
he  saw  fit  His  agreement  with  them  was 
that.  If  he  succeeded  in  recovering  the  land, 
he  would  pay  them  an  additional  considera- 
tion, which  was  not  a  charge  on  the  land  it- 
self, but  a  personal  obligation  on  his  part 

Having  acquired  title  to  an  undivided  in- 
terest of  7VS/896  of  this  land,  Seward,  in 
August  1909,  instituted  an  action  of  eject- 
ment in  the  circuit  court  of  Brunswick  coun- 
ty against  the  Camp  Manufacturing  Com- 
pany, and  at  the  trial  there  was  a  verdict 
for  the  plaintiff  for  the  entire  interest  claim- 
ed in  fee  simple. 

Under  the  plea  of  not  guilty,  the  defense 
relied,  first  npon  adverse  possession;  and, 
secondly,  and  chiefly,  upon  the  claim  that 
the  agreements  whereby  the  plaintiff  had  ob- 
tained the  deeds  from  the  various  heirs  were 
illegal  and  void  on  account  of  champerty. 
These  questions  were  submitted  to  the  Jury 
under  instructions,  and  the  result  was,  as 
already  stated,  a  verdict  in  favor  of  the 
plaintiff  for  the  entire  interest  claimed  by 
him.  The  defendant  moved  to  set  the  ver- 
dict aside,  and  the  circuit  court  being  of 
opinion  that  all  of  the  deeds  to  the  plaintiff, 
with  the  exception  of  that  from  his  mother, 
Mrs.  Dunn,  were  void  on  account  of  cham- 
perty, rendered  the  judgment  complained  of, 
which  required  him  to  remit  all  iils  recovery, 
as  ascertained  by  the  verdict  of  the  jury, 
except  the  undivided  interest  of  •/as  ac- 
quired from  his  mother,  or  else  submit  to  a 
new  trlaL  The  plaintiff,  in  accordance  with 
the  statute  in  such  cases  made  and  provided, 
remitted  that  portion  of  his  recovery  and 
accepted  the  judgment  of  the  court  for  the 
undivided  interest  of  •/tt  under  protest  and 
then  and  there  protested  against  and  ex- 
cepted to  the  judgment  of  the  court  and 
later  on  presented  his  bill  of  exceptions  to 
the  judge,  setting  forth  the  evidence,  the  in- 
structions, and  the  action  of  the  court,  which 
was  made  a  part  of  the  record. 

The  defendant  the  Oamp  Manufacturing 
Company,  also  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial,  upon  the 
ground  that  it  was  contrary  to  the  law  and 
the  evidence,  which  motion  of  the  defendant 
was  impliedly  overruled  by  the  court  when  it 
entered  the  judgment  now  before  us. 

Seward  applied  for  and  obtained  a  writ  of 
error,  and  the  Oamp  Manufacturing  Compa- 


ny assigns  cross-error  under  rule  8  of  this 
court  so  that  the  whole  subject  is  before  us 
for  review. 

It  2]  Upon  the  facts  before  the  jury,  we 
agree  with  the  circuit  court  that  the  deed 
from  Mrs.  Dunn  to  her  son  is  not  void  upon 
the  ground  of  champerty;  and,  after  a  care- 
ful consideration  of  the  evidence,  we  are  un- 
able to  find  any  satisfactory  ground  upon 
which  to  base  a  different  conclusion  with  re- 
spect to  so  much  of  the  land  sued  for  as  pass- 
ed under  the  deed  of  Mrs.  Rae.  We  are, 
therefore^  of  opinion  that  the  court  erred  in 
requiring  him  to  remit  the  Vts  which  the 
plaintiff  in  error  derived  under  the  deed  from 
his  aunt  Mrs.  Bae.  With  respect  to  the  re- 
maining deeds,  covering  the  interests  for 
which  suit  was  brought  we  are  of  opinion 
that  they  are  champertous. 

Plaintiff  in  error  seems  to  rely  upon  the 
proposition  that  there  was  no  express  and 
binding  contract  upon  Seward's  part  to  un- 
dertake and  carry  on  this  litigation  at  his 
own  risk  and  cost  It  may  be  conceded  that 
there  was  no  such  term  expressed  in  his  con- 
tract but  it  was  necessarily  implied.  It  Is 
true  that  it  was  optional  with  him  to  sue 
or  not  to  sue,  as  he  saw  fit;  but  the  deeds  by 
which  he  acquired  the  title  could  not  of  them- 
selves secure  to  him  the  fruits  of  his  bargain, 
and  a  suit  was  a  necessary  condition  to  the 
realization  of  any  benefit  to  be  oijoyed  by 
him  from  the  contracts. 

[31  Nor  do  we  think  it  necessary,  to  make 
good  the  plea  of  champerty  with  respect  to 
the  purchase  of  real  estate,  that  the  contract 
shall  stipulate  for  a  division  in  kind  of  the 
land  to  be  recovered.  It  is  sufficient  If  the 
champertor  and  the  party  with  whom  he  con- 
tracted were  to  share  in  the  fruits  of  the  re- 
covery. 

In  Nickels  v.  Kane,  82  Va.  809,  it  is  said 
that  ''champerty  may  be  defined  to  be  a  bar* 
gain  with  the  plaintiff  or  defendant  in  a  suit 
for  a  portion  of  the  land  or  other  matters 
sued  for,  in  case  of  a  successful  termination 
of  the  suit  which  the  champertor  undertakes 
to  carry  on  at  his  own  expense;  and  diam- 
perty  avoids  the  contracts  into  which  it  en- 
ters." 

In  Boiler  v.  Murray,  107  Va.  527,  59  &  B. 
421,  the  law  is  thus  stated:  *'A  contract  by 
an  attorney  to  undertake  and  carry  on  litiga- 
tion at  his  own  risk,  or  witlu>ut  costs  to  his 
client,  for  a  share  of  the  recovery,  is  ocmtrary 
to  public  policy  and  void.  The  law  of  cham- 
perty as  affecting  civil  contracts  is  not  obso- 
lete and  Inoperative  in  this  state,  nor  is  it  af- 
fected by  the  repeal  by  implication  of  the 
statute^  declaratory  of  the  common  law,  mak- 
ing champerty  a  criminal  ottense." 

In  Bishop  on  Contracts,  fi  121,  it  is  said: 
"If  the  sealed  undertaking  is  to  do  a  thing  un- 
lawful, or  against  public  policy  or  morals,  or 
if  the  unexpressed  oonsideratioii  for  it  is  in 
fact  thus  tainted,  or  if  it  was  obtained  by 
fraud  or.  duressb  the  seal  will  not  aerv^  as  a 
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screen  for  the  wrong;  bnt  tbe  real  natnre  of 
the  transaction,  though  it  does  not  appear  on 
the  face  of  the  instrument,  may  be  shown, 
and  a  party  may  avail  himself  of  this  mat- 
ter, the  same  as  though  there  were  no  seal. 
And  the  general  doctrine,  that  we  may  look 
Into  the  real  consideration  of  a  written  con- 
tract, already  explained,  applies  as  well  to 
sealed  contracts  as  to  others.  If  the  law 
were  not  so,  the  seal  'would,'  in  the  words  of 
Lord  Ellenborough,  'be  made  a  cover  for  ev- 
ery species  of  wickedness  and  illegality/  " 

In  Webb  v.  Armstrong,  5  Humph.  (Tenn.) 
880,  it  is  said:  "If  It  satisfactorily  appear  to 
the  court  in,  proof  that  the  suit,  in  ita  origin 
and  progress,  is  affected  by  champerty,  it  is 
a  duty  of  the  court  not  to  permit  itself  to  be- 
come the  organ  and  instrument  to  consum- 
mate such  agreements,  but  to  repel  the  plain- 
tllf  and  his  suit** 

In  Hollo  way  v.  Lowe,  7  Port.  (Ala.)  490,  the 
court  said:  "The  agreement  in  writUig  of  the 
plaintiff  in  error,  which  Is  disclosed  as  the 
foundation  of  this  action,  is  impeached  as 
illegal;  and  it  is  clearly  so,  if  champerty  is 
an  offense  known  to  the  laws  of  this  state. 
As  we  have  no  statute  defining  this  offense, 
we  must  recur  to  the  common  law,  to  ascer- 
tain what  it  is  and  to  what  cases  it  extends. 
It  is  defined  by  Hawkins  as  the  unlawful 
maintenance  of  a  suit,  in  consideration  of 
some  bargain  to  have  a  part  of  the  thing  in 
dispute,  or  some  profit  out  of  it,  and  has  been 
held  to  cover  all  transactions  and  contracts, 
whether  by  counsel  or  others,  to  have  the 
whole  or  a  part  of  the  thing  or  damages  re- 
covered." 

In  Peck  V.  Heurich,  167  Li.  S*  624,  17  Sup. 
Ct  027,  42  L.  Ed.  302,  which  was  an  action  of 
ejectment,  it  was  held  that  "a  deed  to  trus- 
tees to  enable  one^  of  them,  who  is  an  attor- 
ney at  law,  to  conduct  litigation  for  the  title 
and  possession  of  real  estate  on  his  own  ac- 
count and  at  his  own  cost  and  expense,  in 
consideration  of  one-third  of  the  property  re- 
covered, is  void  for  champerty.  The  Joinder 
of  another  person  as  cotrustee  in  a  champer- 
tous  deed,  made  to  enable  the  other  trustee 
to  conduct  litigaticm  on  his  own  account  and 
at  his  own  cost  and  ex];>ense,  for  a  part  of 
land  to  be  recovered  or  the  proceeds  there- 
of, does  not  make  the  deed  valid.  An  action 
of  trustees  claiming  under  a  champertous 
deed  cannot  be  maintained,  although  a  simi- 
lar action  might  be  maintained  by  the  gran- 
tors in  their  own  name.*' 

In  the  course  of  the  opinion  in  that  case 
it  is  said:  "He  agreed  to  pay  the  costs  of  the 
litigation.  He  agreed  to  take  as  his  compen* 
aation  a  part  of  the  land  which  was  the  sub* 
ject  of  the  suit,  or  a  part  of  the  proceeds  of 
sale  of  it,  which  amounts  to  the  same  thing, 
and  his  compensation  was  not  a  fixed  sum  of 
money,  payable  out  of  the  proceeds  of  sale, 
bnt  a  contingent  share  of  the  very  thing  to 
be  recovered,  or  of  the  money  that  might  be 


received  by  way  of  settlement  or  compro- 
mise ;  and  the  character  of  the  enterprise  on 
the  part  of  the  attorney  was  so  plainly  a  spec- 
ulative one  that  in  the  deed  the  net  results 
to  him  are  mentioned  as  'profits.'  If  this 
be  not  champerty,  we  f^U  to  see  wherein 
there  can  be  champerty.  We  must  regard  an 
agreement  by  any  attorney  to  undertake  the 
conduct  of  litigation  on  his  own  account,  to 
pay  the  costs  and  expenses  thereof,  and  to 
receive  as  his  compensation  a  portion  of  the 
proceeds  of  the  recovery,  or  of  the  thing  in 
dispute,  as  obnoxious  to  the  law  against 
champerty;  and  that  this  was  the  character 
of  the  agreement  in  the  present  case  we  are 
entirely  satisfied.  The  very  thing  in  dispute 
was  conveyed,  or  sought  to  be  conveyed,  in 
advance,  to  the  attorney  and  an  associate,  for 
the  express  purpose  of  enabling  the  attor- 
ney to  conduct  the  litigation  on  liis  own  ac- 
count and  at  his  own  cost  and  expense;  and 
in  consideration  of  this  he  was  to  retain  at 
the  end  of  the  litigation  one-third  of  what 
had  been  conveyed  to  him,  and  was  to  ac- 
count to  his  clients  for  the  other  two-thirds. 
This  was  certainly  an  agreement  on  his  part 
to  take  as  his  compensation  a  part  of  the 
thing  in  dispute,  and  it  does  not  alter  the  case 
at  all  that  the  land  when  recovered  was  to  be 
sold.  That  was  the  only  practical  mode  for 
a  division  of  the  proceeds  between  the  par- 
ties to  the  enterprise.'* 

We  think  it  plain  from  the  evidence  that  in 
respect  to  the  interests  now  under  considera- 
tion there  was  a  champertous  agreement, 
which  was  the  effectual  moving  consideration 
for  the  deeds  to  those  interests,  though  not 
expressed  upon  the  face  of  the  deeds,  and 
from  the  consequences  of  which  plaintiff  in 
error  could  not  have  escaped  except  by  a 
breach  of  faith. 

With  respect,  then,  to  the  Interest  derived 
from  Mrs.  Rae^  we  think,  as  we  have  already 
said,  that  the  right  of  the  case  is  plainly  with 
tbe  plaintiff  in  error;  that  with  respect  to 
the  other  interests  the  right  of  the  case  Is 
plainly  with  the  defendant  in  error,  upon  the 
plea  of  champerty. 

Upon  the  defense  of  adversary  possession, 
we  are  of  opinion  that  the  jury  was  fairly 
and  sufficiently  Instructed,  and  that  the  ver- 
dict was  in  accordance  with  the  evidence. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  should 
be  reversed,  and  this  court  will  enter  a  judg- 
ment for  the  plaintiff  in  error  for  ^s/ss  of  the 
land  in  controversy  in  fee  simple,  that  being 
in  our  opinion  the  judgment  whidh  the  cir- 
cuit court  should  have  rendered,  and  that,  as 
to  the  residue  of  the  land  in  the  declaration 
mentioned,  the  defendant  go  thereof  without 
day,  and  that  the  plaintiff  in  error  recover  his 
costs  in  this  behalf  expenoed. 

Reversed. 

HARBISON  and  WHITTm,  JJ^  absent 
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COLES'  HEIRS  et  al.  t.  JAMERSON. 

(Supreme  Coart  of  Appeals  of  Virginia. 
June  8,  1911.) 

1.  Taxation  (|  734*)— Tax  Titles— Deeds- 
Statute. 

The  owner  of  land,  who  lived  in  another 
county,  died,  leaving  a  will  devising  it  to  be  sold, 
and  the  will  was  not  probated  in  the  county 
where  the  land  was  located,  so  the  records  did 
not  furnish  the  information  contemplated  by 
Code  1904,  §S  459,  460,  and  this  information 
was  not  furnished  by  the  parties  in  interest, 
as  provided  by  section  463.  The  lands  were  as- 
sessed in  the  name  of  the  owner,  instead  of  to 
his  estate,  as  required  bv  section  474.  Ck>de 
1904^  f  473,  declares  that  land  correctly  charged 
to  one  person  shall  not  afterwards  be  charged 
to  another,  without  evidence  of  record  that 
such  change  is  proper ;  and  section  661  provides 
that  the  holder  oi  a  tax  deed  has  the. right  or 
title,  which  was  vested  in  the  party  assessed 
with  the  taxes,  or  in  one  claiming  under  him. 
HM,  that  a  sale  of  these  lands  for  delinquent 
taxes  passed  title,  in  spite  of  the  noncompliance 
with  section  474. 

[Ed.   Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  H  1470-1478 ;  Dec.  IMg.  {  784.«] 

2.  Taxation    (|    412*)  — Tax    Titles  — Tax 
Deeds— Assessment— Statute. 

A  noncompliance  with  Code  1904.  i  464, 
requiring  separate  lists  to  be  kept  for  white  and 
colored  taxpayers^  being  a  statistical  measure 
only,  does  not  vitiate  an  assessment. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  §§  682-689 ;   Dec  Dig.  {  412.*] 

3.  Taxation  ({  761*)  —  Tax  Titles  —  Tax 
Deeds— Advertiseicent. 

A  tax  deed,  which  recited  that  the  land 
was  sold  by  the  county  treasurer,  a  public  of- 
ficer, after  due  advertisement,  as  required  by 
law,  is  valid,  though  not  reciting  the  fact  of  the 
adjournment  of  the  sale. 

[lid.   Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1510-1513 ;   Dec.  Dig.  i  761.*] 

4.  Taxation  (§  762*)  —  Tax  Titles  —  Tax 
deedeh-sufficienct. 

Under  Code  1904,  fi  642,  .645,  662,  respec- 
tively requiring  that  the  treasurer  report  the 
sales  to  court,  that  such  reports  be  confirmed, 
and  that  reports  be  made  when  real  estate  is 
bought  in  the  name  of  the  auditor,  and  section 
655,  requiring  a  tax  deed  to  set  out  all  the 
circumstances  appearing  in  the  clerk's  office  in 
relation  to  the  deed,  the  treasurer's  report  of 
sale  and  the  order  of  court  confirming  the  sale 
are  circumstances  appearing  in  the  clerk's  office 
in  rdation  to  the  sale. 

[Ed.    Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  762.*1 

5.  EXECUTOBS  AND  Aduinistbatobs  ({  129*)— 
Real  Pbopebtt— Sale— Title  to  Statute. 

Code  1904,  {  2663,  providing  that  if  land  be 
devised  to  be  sold,  and  no  one  be  appointed,  the 
executor  may  sell  it,  and  if  he  fail  to  qualify, 
or,  having  qualified,  dies,  an  administrator  with 
the  will  annexed  may  sell,  gives  the  executor 
or  administrator  no  title  independent  of  the  will. 
[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent  Dig.  U  538-686; 
Dec  Dig,  i  129.*] 

6w  Bxecutobs  and  Administsatobs  (i  129*)— 
Real  Pbopebtt— Sale— Wills— Title. 
Where  a  will   merely  provided   that  land 
should  be  sold,  and  did  not  devise  it  to  the 
executrix,  she  had  only  a  power  of  sale,  the 
heirs  having  the  title;    and  hence  an  adminis- 
trator appointed  after  her  death,  without  the 
will  annexed,  had  no  title  to  support  ejectment 
[Ed.   Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  f  129.*] 


7.  Abatement  and  Revival  (|  28*)— Pabties 
Plaintiff— MisjoiNDEB— Statute. 

In  an  action  of  ejectment,  where  an  admin- 
istrator  who  had  no  title  to  land  was  erroneous- 
ly made  a  party  plaintiff,  the  court  should, 
under  the  oirect  provisions  of  Code  1904,  ( 
3258a,  order  the  action  to  abate  as  to  the  ad- 
ministrator, and  proceed  in  the  names  of  the 
other  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  16&-165 ;   Dec  Dig. 

ESrror  to  Circuit  Court,  Buckingham  County. 

Ejectment  by  T.  H.  Dickinson,  as  adminis- 
trator, and  the  heirs  of  J.  M.  Coles,  deceased, 
against  J.  D.  Jamerson.  From  a  judgment 
for  defendant,  plaintiffs  bring  error.  Revers- 
ed and  remanded. 

John  M.  Payne  and  Harrison  &  Long,  for 
plaintiffs  In  error.  Hubard  &  Gayle  and  A. 
B.  Dickinson,  for  defendant  in  error. 

WHITTLE,  J.  This  action  of  ejectment 
was  brought  by  the  plaintiffs  in  error  against 
the  defendant  in  error,  John  D.  Jamerson,  to 
recover  d42  acres  of  land  in  Buckingham 
county,  formerly  the  property  of  J.  li.  Coles, 
deceased,  who  was  the  ancestor  of  the  plain- 
tiffs (except  T.  H.  Dickinson),  and  was  bought 
by  the  defendant's  assignor  at  a  sale  for  de- 
linquent taxes,  and  is  held  by  the  assignee 
under  a  tax  deed  from  the  clerk  bearing 
date  February  10,  1896.  There  was  a  ver- 
dict and  judgment  for  the  defendant,  to 
which  judgment  this  writ  of  error  was 
awarded. 

The  specific  grrounds  of  attack  upon  the  ti- 
tle of  the  defendant  are  as  follows:  (1)  Be- 
cause the  land  was  assessed  for  taxation  in 
the  name  of  J.  M.  Coles  for  several  years  aft- 
er his  death  and  when  returned  delinquent, 
when  it  should  have  been  ^charged  to  his  es- 
tate ;  (2)  because  the  land'  was  registered  on 
the  land  book  in  the  white  list,  when  it 
should  have  been  registered  in  the  colored 
list.  Coles  being  a  negro;  (3)  because  the 
tax  deed  does  not  recite  the  adjournment  of 
the  sale;  and  (4)  because  the  deed  also  fails 
to  show  that  there  was  a  report  by  the  coun- 
ty treasurer  of  the  sale  and  the  confirmation 
of  such  report  and  sale  by  the  court  We 
shall  consider  these  several  contentions  in 
the  order  stated. 

[1]  1.  It  is  true  section  474  of  the  Code  of 
1904  provides  that  when  the  owner  of  land 
dies,  having,  as  in  this  instance,  devised  the 
same  to  be  sold,  "it  shall  continue  charged  to 
the  decedent's  estate  until  a  transfer  there- 
of." Coles  was  not  a  resident  of  Bucking- 
ham county,  and  his  will  was  probated  In 
Prince  Edward  county,  so  that  the  records 
of  the  former  county  did  not  supply  the  in- 
formation contemplated  by  sections  459  and 
460 ;  nor  was  such  information  furnished  by 
the  parties  in  interest,  as  provided  by  sec- 
tion 463.  It  would  be  an  unreasonable  con- 
struction of  section  474  to  hold  that  a  failure 
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after  Cbles'  death  to  charge  the  land  to  his 
estate  would  hivalldate  the  assessment. 

Section  473  declares  that  land  correctly 
charged  to  one  person  shall  not  be  afterwards 
charged  to  another  person  without  evidence 
of  record  that  snch  charge  is  proper. 

In  construing  section  13,  c.  183,  2  Rev. 
Code  1819,  which  is  similar  to  section  474, 
supra,  in  Usher's  Heirs  v.  Pride,  15  Grat. 
190,  Allen,  P.,  at  page  200,  observes:  "I 
think,  however,  the  entry  in  the  name  of  the 
patentees  (who  had  died)  concludes  the  heirs 
and  purchasers  claiming  under  them,  and 
they  were  forfeited  for  the  delinquency  in 
falling  to  pay  the  taxes  charged  thereon.*' 

So,  in  Stevenson  v.  Henkel,  100  Va.  591,  42 
S.  B.  672,  a  mistake  in  the  name  of  the  own- 
er. If  not  calculated  to  mislead,  is  immate- 
rial. 

Again,  section  661  provides  that  *'the  right 
or  title  to  such  estate  shall  stand  vested  in 
the  grantee  in  such  deed  as  it  was  vested 
in  the  party  assessed  with  the  taxes  or  levies 
on  account  whereof  the  sale  was  made  at  the 
commencement  of  the  year  for  which  said 
taxes  or  levies  were  assessed,  or  in  any  per- 
son claiming  under  such  party.    •    •    • " 

[2]  2.  The  requirement  of  section  464,  with 
respect  to  separate  lists  for  white  and  color- 
ed taxpayers,  was  intended  as  a  basis  for  the 
apportionment  of  the  school  tax  fund  be- 
tween the  white  and  colored  races  in  propor- 
tion to  the  amount  of  taxes  contributed  by 
them  respectively.  It  was  purely  a  statisti- 
cal measure  (which  was  never  carried  into 
effect),  and  its  nonobservance  could  not  af- 
fect the  validity  of  the  assessment. 

[3]  3.  The  third  assignment  calls  in. ques- 
tion the  validity  of  the  tax  deed  because  it 
does  not  recite  the  fact  of  the  adjournment 
of  the  sale.  The  deed  does  state  that  the 
sale  was  made  by  the  county  treasurer  at 
public  auction  at  the  front  of  the  courthouse 
on  February  10,  1896,  "after  due  advertise- 
ment as  required  by  law,"  and  that,  we  think, 
was  a  sufficient  recital  with  respect  to  the 
fact  of  the  sale.  Flanagan  v.  Grimmet,  10 
Grat  421. 

[4]  4.  The  last  assignment  involves  the 
failure  of  the  deed  to  recite  that  the  county 
treasurer  made  a  report  of  the  sale,  or  that 
the  sale  was  confirmed  by  the  court,  or  that 
it  was  recorded  as  required  by  sections  642, 
645,  662. 

It  is  provided  by  section  655  that  the  tax 
deed  "shall  set  forth  all  the  circumstances 
appearing  in  the  clerk's  office  in  relation  to 
the  sale." 

In  2  Minor  on  Real  Property,  I  1383,  the 
"circumstances"  required  to  be  recorded  in 
the  clerk's  office  are  summarized  as  follows: 

"(1)  The  listing  and  valuation  of  the  land 
by  the  assessors  and  conmiissloners  of  the 
revenue,  as  contained  in  their  returns  to  the 
court  or  the  clerk. 

"(2)  The  levy  of  the  tax  by  the  commis- 
sioner of  the  revenue. 

'(3)  The  U8t  of  delinquent  taaee,  returned 
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by  the  county  or  city  treasurer,  recorded  in 
the  clerk's  office  in  the  'delinquent  tax  book.' 

"(4)  The  tr€a8ur€r*8  report  of  aalea,  re- 
corded in  the  clerk's  office  In  the  'delinquent 
land  book.' 

"(5)  The  notice  or  advertisement  of  the 
sale,  which  appears  by  ^ay  of  recital  in  the 
treasurer's  report  of  sales, 

"(6)  The  order  of  court  confirming  the 
sale. 

"(7)  The  survey/)r'8  report,  with  plat  and 
certificate  showing  the  metes  and  bounds  of 
the  tract  sold,  the  names  of  adjoining  owu« 
ers,  and  giving  such  further  description  of 
the  land  as  will  serve  to  identify  it  and  en- 
able the  clerk  to  describe  it  properly  in  the 
tax  deed." 

Minor  on  Tax  Titles,  118,  119;  Delaney  v. 
Goddin,  12  Grat  266;  Boon  v.  Simmons,  88 
Va.  259, 13  S.  B.  439. 

We  are  of  opinion  that  the  treasurer's  re- 
port of  sale  and  the  order  of  the  court  con- 
firming the  sale  constitute  "circumstances 
appearing  in  the  clerk's  office  in  relation  to 
the  sale,"  the  recital  of  which  Is  essential 
to  the  validity  of  the  tax  deed  under  section 
655. 

[5]  The  only  assignment  of  cross-error  on 
behalf  of  the  defendant  in  error,  which  we 
deem  it  necessary  to  notice.  Involves  the  rul- 
ing of  the  circuit  court  in  regard  to  the  right 
of  T.  H.  Dickinson,  sheriff  of  Prince  M^- 
ward  county,  and  as  such  administrator  of 
J.  M.  Coles,  deceased,  to  maintain  this  ac- 
tion. 

The  supposed  devolution  of  title  to  the 
land  in  controversy  on  Dickinson  is  founded 
upon  the  hypothesis  that,  as  administrator 
with  the  will  annexed  of  Coles,  he  succeeded 
to  the  title  vested  in  the  executrix,  Hannah 
Coles,  by  the  will  of  her  late  husband  under 
section  2663  of  the  Code. 

In  Elys  V.  Wynne,  22  Grat  224,  230,  it  was 
held  that  the  statute  does  not  operate  as  a 
conveyance  of  the  estate,  or  any  interest 
therein,  to  the  executor,  but  merely  gives 
him  power  to  make  any  sale  of  real  estate 
which  the  will  directs  to  be  sold,  without 
empowering  any  particular  person  to  make 
the  sale,  and  that  the  title  vested  in  the 
heirs,  who  were  the  proper  parties  to  main- 
tain ejectment  for  the  land. 

In  this  case  the  provision  of  the  will  in 
that,  after  six  months  from  the  death  of  the 
testator,  the  land  shall  be  sold  by  his  ex- 
ecutrix. The  will  does  not  devise  the  land  to 
the  executrix  to  be  sold,  but  invests  her 
merely  with  a  qualified  power  of  sale. 

[6]  In  Croswell  on  Executors  and  Admin- 
istrators, {  330,  the  author  says:  "The  ques- 
tion often  arises  whether,  under  the  words 
of  the  will,  the  executor  holds  the  land  in 
trust  to  sell,  or  whether  he  has  a  mere  pow- 
er to  sell  the  land.  The  Importance  of  this 
distinction  is  obvious,  since  in  the  one  case 
the  title  to  the  land  vests  in  the  executor, 
while  in  the  other  it  vests  in  the  heirs,  sub- 
ject to  be  divested  biy  the  execution  of  the 
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power  of  the  executor.  It  Is  said  to  be  now 
settled  that  If  the  land  is  devised  to  the  ex- 
ecutor to  sell,  or  devised  subject  to  the  debts 
of  the  testator,  this  passes  the  interest  in  the 
lands  to  the  executor;  but  a  direction  that 
the  executors  shall  sell  the  land  gives  them 
only  a  power  of  sale  and  no  Interest  in  the 
land.*'    See,  also,  18  Cya  802,  808. 

11  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1035, 
lays  down  the  same  rule  as  In  accordance 
with  the  weight  of  authority. 

In  the  instant  case,  however,  T.  H.  Dickin- 
son did  not  succeed  ev^i  to  the  powers  of  the 
executrix  with  respect  to  the  real  estate  un- 
der Coles'  will,  by  virtue  of  section  2668.  It 
affirmatively  appears  from  the  record  that 
he  was  not  appointed  administrator  with  the 
wiU  atmexed,  but  administrator  only.  The 
validity  of  such  appointment  for  any  pur- 
pose, where  there  is  a  will,  may  well  be  ques- 
tioned. In  Ewing  ▼.  Sneed,  5  J.  J.  Marsh. 
(Ky.)  459,  it  was  held  to  be  void. 

[7]  Upon  this  branch  of  the  case,  we  are 
of  opinion  that  the  legal  title  to  the  land  de- 
volved upon  the  heirs  at  law  of  J.  W.  Coles, 
deceased,  subject  to  be  divested  only  by  a 
lawful  execution  of  the  power  of  sale.  The 
circuit  court  ought,  therefore,  to  have  order- 
ed the  action  to  abate  as  to  T.  H.  Dickinson, 
and  to  proceed  in  the  name  of  the  other 
plaintiffs,  heirs  at  law  of  J.  W.  Coles,  de- 
ceased, as  if  such  misjoinder  had  not  been 
made,  in  accordance  with  section  8258a  of 
the  Code. 

The  judgment  of  the  circuit  court,  for  the 
reasons  stated,  must  be  reversed,  and  the 
verdict  of  the  Jury  set  aside,  and  the  case 
remanded  for  a  new  trial,  to  be  had  in  ac- 
cordance with  this  opinion* 

Reversed. 
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SAUNDERS  V.  BALDWIN. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

8,  1911.) 

1.  Plxadino  (§  204^)— Demurrer  to  Declara- 
tion Containing  Good  Count— Effect. 

A  demurrer  to  the  declaration  as  a  whole, 
eontaining  a  count  stating  a  cause. of  action,  is 
properly  overruled. 

[Ed.    Note.— For   other   cases,   see    Pleading, 
Cent  Dig.  fi§  486-490 ;   Dec.  Dig.  i  204.*] 

2.  MAUOIOUS  PBOSBOUnON  (i  24*)— Terkina- 

TION   OF  CBIKINAL  PROSECUTION— EvIDENC» 

— Admissibujtt. 

In  an  action  for  malicious  prosecution,  evi- 
dence of  the  acquittal  of  plaintiff  is  admissible 
merely  to  show  the  termination  of  the  criminal 
prosecution,  and  not  to  show  probable  cause. 

[Ed.   Note.— For  other   cases,   see  Malicious 
Prosecution.  Cent.  Dig.  §  50;  Dec.  Dig.  i  24.*} 

3.  Malicious  Prosecution  (|  21*)— Defenses 
—Reliance  on  Advice  of  Attorney. 

The  advice  of  a  reputable  attorney,  sought 
and  acted  on  in  good  faith,  is  probable  cause  as 
a  matter  of  law,  and  is  a  complete  defense  to  an 


action  for  malicious  prosecution  for  instituting 
a  criminal  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  §f  40-44;  Dec.  Dig.  f 
21.*1 

4.  Malicious  Prosecution  (f  24*)— Defenses 
-Judgment  of  Conviction- Reversal  on 
Appeal- Effect. 

A  judgment  of  conviction  by  a  justice  or 
other  trial  court  is  conclusive  evidence  of  prol>- 
able  cause  for  instituting  the  prosecution,  though 
the  conyiction  has  been  reversed  on  appeal  or 
writ  of  error,  unless  the  conviction  was  procured 
through  fraud,  or  by  means  of  testimooy  known 
to  be  false. 

[ETd.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i  53 ;  Dec.  Dig.  i  24.*] 

i>.  Malicious  Prosecution  (|  47*)— AonoNa— 
Declaration— Requisites. 

A  declaration  in  an  action  for  malidons 
prosecution,  which  alleges  the  conviction  of 
plaintiff  in  a  criminal  prosecution  instituted  by 
defendant  must,  to  state  a  cause  of  action,  aver 
that'  the  conviction  was  procured  by  the  defend- 
ant through  fraud,  or  by  testimony  which  he 
Icnew  to  be  false. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i  91 ;  Dec  Dig.  i  47.*] 

Error  to  Circuit  Court,  Mecklenburg  County. 

Action  by  D.  VL  Baldwin  against  Q.  A. 
Saunders.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

B.  P.  Buford,  for  plaintiff  in  error.  Faalk- 
ner  &  Faulkner,  for  defendant  in  error. 

BUCHANAN,  J.  The  defendant  in  error, 
D.  B.  Baldwin,  was  arrested,  tried,  and 
found  guilty  of  petit  larceny  upon  a  war- 
rant issued  by  a  justice  of  the  peace  of  the 
county  of  Mecklenburg,  upon  the  complaint 
of  6.  A.  Saunders,  the  plaintiff  in  error. 
Upon  appeal  to  the  circuit  court  of  that 
county,  the  judgment  of  the  justice  was  re- 
versed, and  the  accused  acquitted.  He  there- 
upon instituted  his  action  of  trespass  on 
the  case  against  Saunders  for  malicious 
prosecution. 

Upon  the  trial  of  the  cause  there  was  a 
rerdict  and  judgment  against  the  latter. 
To  that  judgment  this  writ  of  error  was 
awarded. 

[11  The  trial  court  overruled  a  demurrer 
to  the  declaration,  and  to  each  count  there- 
of. This  action  of  the  court  is  assigned  as 
error. 

The  declaration  contains  two  counts.  It  Is 
not  denied  here  that  the  second  count  states 
a  cause  of  action.  The  demurrer  to  the  dec- 
laration as  a  whole,  and  to  the  second  count 
was  therefore  properly  overruled. 

The  objection  made  to  the  first  count  is 
that  although  the  want  of  probable  cause  is 
alleged  for  the  complaint  and  proceedings 
mentioned  therein,  yet  that  the  judgment  oi 
the  justice  of  the  peace,  which  is  averred,  al- 
though reversed,  and  the  accused  acquitted, 
is  conclusive  evidence  of  the  existence  of 
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IKTobable  cause,  in  the  absence  of  averment 
tbat  such  judgment  was  procured  by  evl- 
4oice  known  by  the  defendant  (Sannders) 
to  be  false.  Tbls  objection  will  be  consid- 
ered in  disposing  of  tbe  exception  of  tbe 
defendant  to  the  action  of  the  trial  oonrt  in 
refusing  to  give  instruction  Na  8  offered  by 
the  defendant 

That  instruction  is  as  foUows:  ''If  the  Ju- 
ry believe  from  the  evidence  that  the  de- 
fendant caused  the  warrant  mentioned  in  tlie 
declaration  to  be  issued  against  the  plain- 
tiff, and  that  the  plaintiff  upon  his  trial  be- 
fore the  Justice  of  the  peace  on  said  warrant 
was  convicted  by  the  Judgment  of  the  Jus* 
tice»  such  conviction  is  conclusive  evidence 
of  probable  cause,  and  the  Jury  should  find 
for  the  defendant,  unless  they  further  believe 
from  tbe  evidence  that  the  defendant  pro- 
cured the  conviction  of  the  plaintiff  before 
aaid  Justice  by  means  of  evidence  known  to 
flBid  defendant  to  be  false,  or  that  such  con- 
viction was  procured  through  the  fraud  of 
the  defendant" 

That  instruction,  as  does  the  demurrer  to 
the  first  count  of  the  declaration,  raises  the 
question  whether  or  not,  in  an  action  for  ma- 
licious prosecution,  the  conviction  of  the 
plaintiff  of  the  offense  charged,  which  Judg- 
ment of  conviction  has  been  reversed  upon 
appeal  and  the  accused  acquitted,  is  conclu- 
aive  or  only  prima  facie  evidence  that  proba- 
ble cause  existed  for  such  prosecution,  un- 
less such  conviction  was  procured  by  the  de- 
fendant through  fraud  or  by  means  of  evi- 
dence which  he  knew  to  be  false. 

This  question  has  been  passed  on  by  many 
of  the  courts  of  this  country,  and  different 
^conclusions  reached.  Some  of  the  courts, 
as  in  the  state  of  North  Carolina,  seem  to 
hold  that  such  a  Judgment  is  conclusive  evi- 
dence of  probable  cause,  even  though  un- 
fairly obtained.  Griffls  v.  Sellars,  20  N.  C. 
315;  Price  v.  Stanly,  128  N.  G.  88,  88  S.  B. 
88,  84s.  In  the  courts  of  some  of  the  otiier 
atates,  as  in  Ck)nnecticut  Iowa,  and  Mhme- 
aota,  such  a  Judgment  is  deemed  merely  pri- 
ma fade  evidence  of  probable  cause.  Good- 
rich V.  Warner,  21  Conn.  432;  Moffatt  v. 
Fisher,  47  Iowa,  473;  Skeffington  v.  Byl- 
ward,  07  Minn.  244,  105  N.  W.  688,  114  Am. 
St  Rep.  711.  In  the  great  majority  of  the 
Jurisdictions  which  have  passed  upon  the 
question,  such  a  Judgment  is  held  to  be  eon- 
elusive  evidence  of  probable  cause,  unless 
<as  is  the  rule  in  most  of  the  cases)  such 
Judgment  was  procmred  by  fraud  or  undue 
means  on  the  part  of  the  defendant  See 
•Crescent  City,  etOr  Co.  v.  Butchers'^  etc, 
Co.,  120  U.  &  141,  7  Sup.  Ct  472,  80  L.  Bd. 
ei4;  Bacon  v.  Towne,  4  Oush.  (Mass.)  217; 
Morrow  v.  Wheeler  &  Wilson,  etc,  Co.,  165 
Mass.  849,  43  N.  B.  106;  Herman  T.  Brook- 
erhoff,  8  Watts  (Pa.)  240;  Cooper  t.  Hart, 
147  Pa.,  504,  28  AtL  888;  Burt  T.  Place,  4 
Wend.  (K  X.)  601;  Palmer  t.  Avery,  41 
Barb.  (N«  T.)  290;  Spring  A  8tepp  t.  Besore, 


12  B.  Mon.  (Ky.)  551;  Kaye  v.  Kean,  18  B. 
Mon.  (Ky.)  839;  Payson  v.  Caswell,  22  Me. 
212,  226;  Thomas  v.  Muehlmann,  92  111.  App. 
571;  Adams  v.  BickneU,  126  Ind.  210,  25  N. 
m  804,  22  Am.  St  Rep.  576;  HoUiday  v.  Hol- 
llday,  123  C!aL  26,  55  Pac  708;  Hartshorn  v. 
Smitii,  104  Oa.  235,  80  S.  B.  666;  Gkiflas  v. 
Sellars,  19  N.  C.  492,  81  Am.  Dec  422 ;  Boog- 
her  V.  Hough,  99  Mo.  188,  12  S.  W.  524; 
Welsh  V.  B.  &  P.  B.  Corp.,  14  R.  I.  CfOO; 
Root  V.  Rose^  6  N.  D.  581,  72  N.  W.  1022; 
Hope  V.  Bverett  17  Q.  B.  Div.  888;  Reyn- 
olds V.  Kennedy,  1  Wila  282;  Newell  on  Ma- 
lidoQS  Prosecution,  pp.  299, 800;  1  Cooley  on 
Torts  (8d  Bd.)  883,  884;  2  Qreenleaf  on 
Bv.  (15th  Bd.)  I  457;  Freeman's  note  to  Ross 
V.  Hixon,  26  Am.  St  Rqk  143,  143;  8  I/SW- 
son's  Rights  and  Remedies,  |  1098;  26  Cyc 
89,  40:  19  Am.  &  Bug.  Bnc  L.  (2d  Ed.)  666-7; 
note  to  Wells  ▼•  Parker,  6  Am.  &  Bng.  Ann. 
Cas.  261. 

The  precise  question  Involved  in  this  case 
and  now  under  considerati<m  has  never  been 
raised  and  passed  upon  by  this  court  in 
any  case  officially  reported.  In  the  case  of 
Blanks  v.  Robinson,  1  Va.  Dec  600,  it  was 
held  that  such  a  Judgment  was  merely  pri- 
ma fade  evidence  of  probable  cause.  That 
case  was  never  officially  reported  and  bears 
internal  evidence,  as  it  seems  to  us,  that  the 
question  involved  was  not  very  carefully  con- 
sidered. If  it  had  been,  the  learned  Judge 
who  delivered  the  opinion  of  the  court  would 
not  we  think,  have  supposed  that  the  same 
question  was  involved  in  that  case  as  was 
passed  upon  in  Womat^  v.  Circle,  82  Grat 
824^  or  that  the  contusion  reached  was  in 
accord  with  the  w^ht  of  authority  on  the 
subject  The  opinion  is  a  very  short  one, 
and  relies  chiefly  upon  the  reasoning  of  the 
dissenting  opinion  hi  the  case  of  Womadc 
V.  Circl& 

The  question  in  the  last-named  case  was 
not  the  same  as  that  involved  In  Blanks  v. 
Robinson.    The  action  of  tbe  Justloe  In  Wom- 
ack  v.*  Cir«^  held  to  be  conclusive  evidence 
of  probable  cause,  was  a  proceeding  undqr 
statutes  now  found  in  chapter.  191  of' Pol- 
lard's Code  of  1904;  by  which,  upon  complaint 
made  to  a  Justice  or  other  oonswvator  of 
the  peace  that  there  Is  good  Gause  to  faar 
that  a  person  Intends  to  commit  an  offense 
against  the  person  or  the  property  of  anoth- 
er, tiie  J.ttstice  shall  issue  his  warrant,  and 
when  the  accused  is  brought  before  him  and 
tbe  witnesses  heard.  If  he  be  of  opinion  that 
there  is  (food  cause  /or  the  complaint,  he 
may  requtra  of  th*  accused  areosgnizance 
to  keep  the  peace  and  be  ctf  good  behavior. 
The  accused  Is,  howaver,  given  the  right 
of  appeal  to  thto  cowt  having  Jurisdictloii 
of  appeals  from  inch  Jusdoe,  which  court 
upon  the  hearing  may  allirm,  or   revecaa 
the  action  of  the  Justice  and  dismiss  tlk« 
complaint    In  that  ease  tbe  Justice  was  oC 
opinion  that  there  was  irood  oaute  for  the 
oomfiMfiU  and  bound  tiia  aeeosed  over   te 
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keep  the  peace,  etc.  Upon  appeal  the  coun- 
ty court  held  that  there  was  not  good  cause 
for  the  complaint,  and  discharged  the  accus- 
ed. The  only  question  Involved  before  the 
Justice  and  the  county  court  was  whether  or 
not  there  was  good  cause  for  the  complaint, 
Thft  Justice  held  that  there  was;  the  county 
cou'/t,  that  there  was  not  In  such  a  case 
there  is  much  to  be  said  In  favor  of  the  view 
of  the  dissenting  Judges,  that  the  opinion  or 
Judgment  of  the  Justice,  that  there  was  good 
cause  for  the  complaint,  ought  not  to  be  held 
as  conclusive,  but  merely  prima  facie,  evi- 
dence of  probable  cause,  since  the  county 
court.  In  passing  upon  the  Identical  question, 
had  been  of  the  opinion  that  there  was  not 
good  cause  for  the  complaint 

In  the  ca6e  of  Blanks  v.  Robinson,  where 
the  warrant  was  for  x>etit  larceny,  the  Jus- 
tice was  not  merely  of  the  opinion  that  there 
was  probable  cause  for  believing  that  the 
accused  had  committed  the  larceny,  but  was 
satisfied  that  he  was  guilty,  and  convicted 
him.  The  county  court,  upon  appeal,  al- 
though it  may  have  been  entirely  satisfied 
that  there  was  not  only  probable  cause  for 
the  prosecution,  but  a  strong  probability  of 
the  guilt  of  the  accused,  was  bound  to  re- 
verse the  Judgment  of  conviction  and  ac- 
quit unless  It  was  satisfied  that  he  was 
guUty  beyond  a  reasonable  doubt 

In  the  one  case  the  trial  court  and  the  ap- 
pellate court  passed  upon  but  one  and  the 
same  question,  viz.,  whether  or  not  there 
was  good  cause  for  the  complaint,  and  the 
Judgment  of  reversal  necessarily  held  that 
there  was  not  good  cause  for  It  But  In  the 
other  case  reversing  the  Judgment  of  convic- 
tion did  not  show  that  the  appellate  court 
was  of  opinion  that  there  was  not  probable 
cause  for  the  prosecution.  In  the  one  case 
the  courts  differ  as  to  the  question  of  good 
cause;  in  the  other,  the  reversal  of  the  Judg- 
ment of  conviction  shows  that  they  differ  as 
to  the  guilt  of  the  accused,  but  it  does  not 
show  or  tend  to  show  that  there  was  not 
probable  cause  for  the  prosecution. 

[2]  The  general  rule  is  that  the  acquit- 
tal of  the  accused  Is  not  evidence  of  a  want 
of  probable  cause.  Such  evidence  is  admissi- 
ble merely  to  show  that  the  prosecution  has 
terminated.  Singer,  etc.,  Co.  v.  Bryant  1^ 
Va.  405,  418,  64  S.  E.  820;  Newell  on  Mali- 
cious Pros.  293,  294;  19  Am.  &  Eng.  Enc.  L. 
(2d  Ed.)  665,  666;  26'Cyc.  40,  41;  Fox  ▼. 
Smith,  3  Am.  &  Eng.  Aim.  Cas.  110,  and 
note.  One  of  the  reasons  given  why  an  ac- 
quittal of  the  accused  is  not  evidence  of  a 
want  of  probable  cause  is  that  the  prosecu- 
tion must  not  only  prove  that  the  accused  is 
probably  guilty,  which  would  show  that  there 
was  probable  cause  for  the  prosecution,  but 
it  must  prove  that  he  Is  guilty  beyond  a  rea* 
■onable  doubt;  and  it  would  be  manifestlj 
unreasonable  to  hold  that  the  failure  of  the 
prosecution  to  make  out  such  a  case  is  evi- 
dence of  the  want  of  probable  cause  for  in- 
stituting the  prosecution.    An  acquittal  may 


result  from  some  technical  error  or  irregu- 
larity, or  other  cause  having  no  bearing  up- 
on the  question  of  probable  cause.  The 
prosecution  may  be  unable  to  produce  a  wit- 
ness, and  many  other  facts  and  circumstanc- 
es may  exist  which,  while  having  a  bearing 
on  the  action  of  the  trying  court  In  acquit- 
ting, have  no  bearing  whatever  on  the  ques- 
tion of  probable*  cause.  See  last  case  cited, 
and  note  to  lindsey  v.  Ck)uch,  18  Am.  &  Eng. 
Ann.  Cas.  65,  66,  and  cases  cited. 

The  conclusion  reached  in  Blanks  v.  Robin- 
son is  not  only  contrary  to  the  current  ol 
authority,  but  is,  as  It  seems  to  us,  unteu- 
able  upon  principle.  The  court,  in  giving  its 
reasons  for  that  conclusion,  says:  **The 
ground  upon  which  the  casea  which  hold  the 
contrary  doctrine  are  rested  Is  that  the  Judg- 
ment of  conviction  is  evidence  of  such  high 
character  that  it  constitutes  an  estoppel, 
which  concludes  all  further  Inquiry  into  the 
faetsr  and  circumstances  of  the  case.  It 
leaves  entirely  out  of  view  the  facts  that 
this  very  Judgment  may  have  been  procured 
by  the  fraud  of  the  prosecutor,  or  the  Igno- 
rance and  Incompetency  of  the  Justice,  and 
irives  to  a  Judgment  which  has  been  revers- 
ed and  vacated  the  same  force  and  effect  as 
a  Judgment  which  has  never  been  reversed 
or  assailed.  It  not  only  ignores  one  of  the 
cardinal  doctrines  applicable  to  estoppels, 
namely,  that  all  estoppels  must  be  mutual, 
but  it  violates  the  principle  that  the  records 
of  the  proceedings  In  a  criminal  trial  are 
never  to  be  taken  as  conclusive  of  the  facts 
upon  which  it  is  based  In  a  civil  action.  For 
thede  reasons  we  regard  any  role  which 
would  make  such  a  Judgment  conclusive  evi- 
dence of  probable  cause  *  *  *  as  too  ar- 
bitrary to  effect  justice  between  the  parties.*' 

[3]  The  true  ground  upon  which  such  a 
Judgment  is  held  to  be  conclusive  evidence  of 
probable  cause  Is  not  upon  the  principle  of 
estoppel,  within  the  ordinary  or  technical 
meaning  of  that  term,  but  upon  the  principle 
that  when  the  prosecuting  witness  or  the  per- 
son who  has  started  the  prosecution  acts  up- 
on facts  which  are  of  such  a  character  as 
that  when  they  are  stated  to  a  calm  and  dis- 
passionate person  capable  of  Judging,  they 
lead  him  to  believe  that  the  person  charged 
Is  guilty,  they  are  such  as  make  out  a  case  of 
probable  cause  upon  which  the  prosecuting 
witness  or  prosecutor  has  the  right  to  act  It 
is  upon  this  principle  that  the  doctrine  recog- 
nized in  most  Jurisdictions,  and  in  this  state, 
that  the  advice  of  a  reputable  attorn^  at 
law,  properly  sought  and  acted  on  in  good 
faith,  constitutes  probable  cause  as  a  matter 
of  law«  and  furnishes  a  complete  defense  to 
an  action  of  malidous  prosecution.  Jones  v. 
Morris,  97  Va.  48,  33  8.  B.  877;  Newell  on 
Malicious  Prosecution,  p.  809  et  seq.  See  Bv- 
ans  V.  Atl.  Ck>ast  Line  Ry.  Co.«  105  Va.  72,  5^ 
S.  E.  8;  note  to  King  v.  Apple  River  Power 
Co.,  11  Am.  &  Eng.  Ann.  Oas.  951,  954-956t 

"So,"  as  has  been  said  (Newell  on  Mai.  Proa 
at  page  265)»  ''whttPe  the  Judgment  of  codtIc- 
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tion  Is  appealed  from,  and  on  acquittal  bad, 
if  the  prosecuting  witness  presented  tbe  facts 
to  one  court  competent  to  try  the  cause,  and 
the  court  found  the  defendant  guilty,  it  makes 
out  a  case  of  probable  cause,  and  exonerates 
him  from  liability,  though  the  court  erred  in 
Its  judgment  This  is  undoubtedly  the  true 
rule.  It  is  the  duty  of  citizens,  when  they 
are  in  possession  of  facts  which,  when  fully 
and  fairly  presented  to  a  calm  and  dispas- 
aionate  lawyer,  capable  of  determining  wheth- 
er such  facts  constitute  a  crime,  such  as 
should  be  prosecuted  and  punished,  or  suffl- 
cient,  when  presented  to  a  court  having  juris- 
diction to  try  the  offense,  to  lead  the  court  to 
act  upon  them  and  find  the  defendant  guilty, 
to  take  legal  steps  for  the  punishment  of  such 
offenders ;  and  they  should,  when  they  act  in 
good  faith  upon  such  facts,  be  exonerated 
from  any  liability  in  an  action  for  malicious 
prosecution." 

The  reason  why  such  advice  of  counsel  or 
such  judgment  of  conviction  by  a  court  hav- 
ing jurisdiction  to  try  is  held  to  be  a  com- 
plete defense  to  an  action  of  malicious  prose- 
•cution  is  no  more  upon  the  principle  of  es- 
toppel in  the  latter  case  than  in  the  former. 
The  true  ground  upon  which  it  is  held  that 
such  advice  or  such  conviction  is  a  complete 
-defense  is  because  the  attorney  In  the  one 
•case  and  the  court  in  the  other  are  persons, 
by  reason  of  their  capacity  or  their  official 
position,  presumed  to  be  capable  of  judging 
of  the  facts  in  their  legal  bearing.  It  may  be, 
And  no  doubt  is,  true  in  some  instances  that 
Justices  are  not  highly  qualiaed  for  the  per- 
formance of  their  important  duties;  but  this 
4X)urt  cannot  on  that  account  adjudge  as  In- 
•competent  and  unfit  for  the  performance  of 
their  duties  that  large  dass  of  judicial'  of- 
ficers upon  whom  the  General  Assembly,  in 
Its  wisdom,  has  seen  proper  to  confer,  not 
only  jurisdiction  for  the  trial  of  all  cases  of 
misdemeanor,  but  exclusive  original  jurisdic- 
tion of  almost  all  such  cases. 

But  if  the  reasoning  of  the  court  in  Blanks 
T.  Robinson  were  sound,  that  the  judgment  of 
the  trial  court  cannot  be  regarded  as  conclu- 
firlve  evidence  of  probable  cause,  because  to  do 
BO  would  violate  the  principles  applicable  to 
the  doctrine  of  estoppel,  then  the  reasoning 
applies  with  equal  force  to  a  judgment  of  con- 
viction rendered  in  a  circuit  or  corporation 
court,  which  has  been  reversed  upon  a  writ 
of  error  to  this  court  and  the  accused  subse- 
quently acquitted.  If  it  be  held  to  be  the  law 
that  a  verdict  of  guilty  by  a  jury  and  a  jud^r- 
jnent  of  conviction  in  a  circuit  or  corporation 
court,  where  that  judgment  is  reversed  upon 
.a  writ  of  error  and  the  accused  subsequently 
acqulttedt  is  not  conclusive  evidence  of  prob- 
.able  cause,  few  persons  would  dare  make  the 
effort  to  put  in  motion  proceedings  to  enforce 
the  criminal  laws  of  the  state;  for  to  do  so 
would  cause  such  person,  wherever  the  final 
result  was  the  acquittal  of  the  accused,  to 
run  the  risk  of  vexatious  litigation  and  prob- 
4tUr  MbjAd  lilm  to  iMftvj  damagea.    Few 


men  would  be  expected  or  willing  to  Incur 
such  hazards.  Besides,  it  would  be  an  anom- 
aly, if  not  an  absurdity,  to  hold  that  the  ad- 
vice of  counsel  properly  obtained  and  follow- 
ed in  good  faith  before  making  an  effort  to 
set  in  motion  criminal  proceedings  would  be 
conclusive  evidence  of  probable  cause,  and  a 
complete  defense,  yet  that,  upon  a  full  pres- 
entation of  the  facts  by  both  the  prosecution 
and  the  accused  upon  the  trial,  the  verdict  of 
guilty  by  a  jury  approved  by  the  judgment 
of  the  trial  judge  is,  if  reversed  and  the  ac- 
cused finally  acquitted,  merely  prima  facie 
evidence  of  probable  cause.  By  what  process 
of  reasoning  or  rule  of  logic  Is  the  judgment 
of  the  circuit  or  corporation  court,  upon  a 
full  presentation  of  all  the  facts  by  both  sides, 
to  be  considered  as  of  less  weight  as  evidence 
of  probable  cause  than  the  opinion  of  coun- 
sel upon  an  ex  parte  statement  of  the  facts 
by  the  prosecutor?  Tet  such  is  the  logical 
result  of  the  reasoning  In  Blanks  y.  Boblnson. 

It  would  seem  to  follow  necessarily,  there- 
fore, that  either  the  advice  of  counsel,  under 
the  circumstances  indicated,  must  be  held 
not  to  be  conclusive  evidence  of  probable 
cause,  or  the  judgment  of  the  trial  court 
must  be,  unless  Improperly  procured. 

Another  ground  relied  on  tn  Blanks  v.  Rob- 
inson to  show  that  the  judgment  of  the  trial 
court  should  not  be  treated  as  conclusive 
evidence  of  probable  cause  Is  because  the 
court  in  that  case  "left  entirely  out  of  view 
the  fact  that  this  very  judgment  may  have 
been  obtained  through  the  fraud  of  the  pros- 
ecutor." Neither  the  trial  court  in  that  case 
nor  the  opinion  of  the  court  in  Womack  y. 
Circle,  which  was  overruled,  holds  that  the 
judgment  of  the  trial  court  should  be  con- 
sidered as  conclusive  evidence  of  probable 
cause,  if  procured  by  the  fraud  of  the  prose- 
cutor, but,  on  the  contrary,  the  trial  court 
in  Blanks  v.  Robinson  had  instructed  the 
jury  in  effect  that  the  justice's  judgment  was 
not  conclusive  evidence  of  probable  cause,  if 
procured  by  the  fraud  of  the  prosecutor,  and 
that  was  the  view  of  this  court  in  Womack 
V.  Circle,  as  clearly  appears  from  its  opinion. 
See  32  Grat  838,  339. 

Another  ground  relied  on  in  the  dissent- 
ing opinion  in  Womack,  v.  Circle  why  the 
judgment  of  the  justice  should  not  be  treat- 
ed as  conclusive  evidence  of  probable  cause 
is  that,  in  exhibiting  articles  of  peace  and  in 
other  criminal  proceedings,  the  accused  is 
bound  ov^  or  convicted  by  the  justice  upon 
the  testimony  of  the  prosecutor  alone,  when 
the  mouth  of  the  accused  is  closed.  What- 
ever merit  there  may  have  been  in  that  rea- 
son at  that  time,  it  has  lost  much,  If  not  all, 
of  its  force  by  the  change  in  the  law  made 
since  tbat  decision  was  rendered,  by  which 
the  accused,  in  all  cases  of  felony  or  misde- 
meanor, is  entitled  to  testify  in  hlo  own  be< 
half.    Code  1904,  i  8897. 

[4]  Upon  principle,  as  wdl  as  upon  author- 
ity, it  seems  to  us  that,  if  there  be  a  con- 
viction by  a  justice  or  other  trial  court  hav- 


624 


71  SOUTHEASTERN  REPOBTEB 


(Ta. 


ing  jarisdlction  of  the  case,  which  Is  revers- 
ed upon  appeal  or  writ  of  error,  and  the  ac- 
cused acquitted,  such  Judgment  of  conviction 
in  an  action  for  malicious  prosecution  should 
be  held  to  be  conclusive  evidence  of  probable 
cause,  unless  It  be  shown  that  it  was  pro- 
cured by  the  defendant  through  fraud  or  by 
means  of  testimony  which  he  knew  to  be 
false. 

This  Is  substantially  the  doctrine  approved 
In  the  case  of  Crescent  City,  etc.,  Co.  v. 
Butchers'  Union,  etc.,  Co.,  supra,  by  the  Su- 
preme Court  of  the  United  States,  after  a 
review  of  a  number  of  the  conflicting  deci- 
sions on  the  subject  The  conclusion  reach- 
ed by  the  court  lii  that  case,  Ip  our  opinion, 
does  to  a  great  extent,  as  that  court  said, 
seem  "to  reconcile  the  apparent  contradiction 
in  the  authorities,  and  states  the  rule  which 
we  think  to  be  well  grounded  In  reason,  fair 
and  Just  to  both  parties,  and  consistent  with 
the  principle  on  which  the  action  for  ma- 
licious prosecution  is  founded." 

[5]  It  follows  from  what  has  been  said 
that  we  are  of  opinion  that  the  circuit  court 
erred,  not  only  In  refusing  to  give  instruc- 
tion No.  8  offered  by  the  plaintiff  In  error, 
but  also  erred  in  overruling  the  demurrer  to 
the  first  count  of  the  declaration.  That 
count  fails  to  aver  that  the  Judgment  of  con- 
viction by  the  Justice,  which  is  alleged,  was 
procured  by  the  defendant  through  fraud  or 
by  means  of  testimony  which  he  knew  to  be 
false.  Having  alleged  such  conviction  in  the 
count,  an  allegation  which  would  destroy  the 
conclusiveness  of  the  conviction  was  indis- 
pensable; for,  unless  made,  as  was  said  in 
Spring  V.  Besore,  12  B.  Mon.  (Ky.)  651,  555, 
the  other  facts  stated  ^'establish  the  existence 
of  probable  cause,  and  the  count  is  suicidal.'' 
See,  also,  Carpenter  v.  Sibley,  153  Cal.  215, 
94  Pac.  879,  15  L.  R.  A.  (N.  S.)  1143,  126  Am. 
St  Rep.  77,  15  Am.  ft  Eng.  Ann.  Cas.  484, 
and  note  on  486,  and  cases  cited. 

The  other  assignments  of  error  need  not  be 
considered,  as  the  precise  questions  raised 
by  them  are  not  likely  to  arise  upon  another 
trial. 

The  Judgment  of  the  circuit  court  must  be 
reversed,  the  verdict  of  the  Jury  set  aside, 
the  demurrer  to  the  first  count  of  the  decla- 
ration sustained,  and  the  cause  remanded, 
with  leave  to  the  plaintiff  to  amend  his  dec- 
laration, if  he  be  so  advised,  and  for  further 
proceedings  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 

(112  Va.  .408) 

NEWMAN  V.  McCOMB. 

(Supreme  Court  of  Appeals  of  Yiiglaia*    Jane 

8,  1911.) 

1.  DivoBOK   (i   286^>>-Ai:j]coirT-«AoRsnaifis 
IN  Lieu-^Remvdt. 

An  action  for  the  recovery  of  money  pay^ 
able  under  written  agreements,  in  one  of  which 


defendant  during  the  pendency  of  an  actioa 
for  divorce  brought  by  plaintifT,  agreed  to  pay 
plaintiiE  950  per  week  as  alimony  and  a  stat- 
ed sum  as  counsel  fees,  and  in  the  other  writ- 
ing plaintiff  waived  all  marital  rights  in  de- 
fendant's property,  and  released  defendant 
from  any  demand  for  permanent  alimony,  and 
fixed  a  day  at  which  the  stipulated  alimony 
should  cease,  is  not  an  action  of  assumpsit  to 
recover  alimony,  but  an  action  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec  Dig.  f  236.*] 

2.  Divorce  (|  23e*)— Alimony— Agreement 
IN  Ljeu— Puadino*-Declaration. 

Code  1904.  |  2852,  provides  that  an  action 
of  debt  may  be  maintained  on  a  writing  by 
which  there  Is  any  promise  or  Obligation  to  pay 
money;  and  secuon  8272  provides  that  on  a 
demurrer,  unless  it  be  a  plea  In  abatement, 
the  court  shall  not  regard  any  defect  In  the 
declaration,  except  the  omission  of  something 
so  essential  to  the  action  that  judgment  accord- 
ing to  law  conld  not  be  given.  Plaintiff's  dec- 
laration. In  an  action  for  money  as  to  payment 
of  which  defendant  was  alleged  to  be  in  de- 
fault, was  based  upon  writings,  one  of  which 
was  an  agreement  between  plaintiff  and  defend- 
ant, made  during  the  pendency  in  another  state 
of  an  action  for  divorce  whereby  defendant 
agreed  to  pay  plaintiff  alimony,  and  on  anoth- 
er writing  in  which  plaintiff  released  defendant' 
from  any  demand  for  permaneat  alimony  and 
fixed  a  day  at  which  the  stipulated  alimony 
should  cease.  Held  that,  under  the  Code  pro- 
visions, the  declaration  sufficiently  stated  an 
action  of  debt  for  the  recovery  of  sums  payable 
under  the  terms  of  the  agreement. 
.  [Ed.  Note.— For  other  eases,  see  IMvotoe^ 
Dec  Dig.  f  236.*] 

8.  Appeal  and  EbsoB  (|  1060*>— Reyzxw-* 
Harmless  Errob^Admission  ov  Immate- 
rial Evidence. 

In  an  action  to  recover  sums  payable  in 
lieu  of  alimony,  based  on  writings  and  atipula- 
tlons  between  the  parties  during  the  pendency 
of  a  divorce  action  in  another  state,  the  admis- 
sion of  evidence  as  to  proceedings  had  in  the 
divorce  case  is  not  prejudicial,  since  it  was 
immaterial  to  the  issues  involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4153-4166;  Dec.  Dig.  | 
1050.*] 

4.  Limitation  of  Actions  (|  25*)— Personal 
Actions-^Instrttments  foe  Payment  of 
Monet. 

Under  Code  1904,  |  2020,  relating  to  lim- 
itation of  personal  actions,  an  action  to  recover 
money  in  lieu  of  alimony,  based  on  writings 
and  stipulations  made  by  parties  during  the 
pendency  of  an  action  for  divorce,  is  banned  by 
the  five-year  limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  118-lSl ;  Dec  Dig.  | 
25.*] 

5.  Trial  (§  251*)— Inbtbuotion&— Applica- 
tion TO  ISSUES. 

That  a  plea  which  presents  no  defense  la 
not  met  with  objection  or  demurrer,  but  issue 
is  taken  thereto,  does  not  require  the  court  to- 
instruct  thereon. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  if  587-505 ;   Dec  Dig.  i  251.*] 

Appeal  from  Circuit  Court,  Orange  County; 

Action  by  Leiia  M.  McComb  against  W.  6. 
Newman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

F.  C.  Moon,  Rixey  &  Hlden,  and  Jno.  O. 
Williams  for  appellant  Grimsley  &  Miller^ 
for  appellee. 


*Vor  other 
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BUOHANAN,  J.  This  is  an  action  of  aa- 
sompsit,  based  upon  two  writings,  one  of 
wblch  l8  as  follows: 


•41 


'N.  X.  Supreme  Cioort,  Kings  County. 

"^LeUa  Moore  Newman,  Plaintiff,  v.  Walter 
George  Newman,  Defendant 

^'Whereas,  the  plaintiff  lias  brought  the 
above-entitled  action  against  the  defendant 
for  an  absolute  divorce,  and  said  action  is 
now  pending  In  the  court  above  named:  and 

''Whereas,  it  Is  mutually  desired  that  no 
application  should  at  present  be  made  in  open 
court  for  an  allowance  of  alimony  and  coun- 
sel fee: 

"Now,  therefore,  it  is  stipulated  and  agreed 
between  the  plaintiff  and  defendant,  and  by 
and  between  their  respective  attorneys  here- 
in, that  the  defendant  pay  to  the  plaintiff  the 
snfli  of  fifty  dollars  (160.00)  per  week,  as 
alimony,  to  begin  May  12,  1902,  and  con« 
tinue  during  the  pendency  of  this  action,  or 
until  such  time  as  defendant  defaults  or 
elects  to  discontinue  such  payments  for  one 
week  or  more;  then  plaintiff  to  have  the 
right  to  make  a  motion  for  alimony  in  man- 
ner and  form  as  if  this  stipulation  had  not 
been  made,  except,  however,  that  any  allow- 
ance made  by  the  court  to  plaintiff  shall 
only  begin  from  the  date  that  payments  here- 
in agreed  upon  ceased. 

"It  is  further  stipulated  and  agreed  that 
the  defendant  shall  pay  to  the  plaintiff  the 
sum  of  three  hundred  and  fifty  dollars  ($350.- 
00)  as  and  for  her  counsel  fee  in  this  action. 

"It  is  further  agreed  by  the  parties  and  at- 
torneys herein  that  this  stipulation  is  made 
Without  prejudice  to  the  rights  of  either  par- 
ty, and  that  the  same  shall  not  be  used  upon 
any  motion,  or  upon  the  trial  of  the  action. 

•*Dated  New  York,  May  29,  1902." 

The  other  is  an  agreement  between  the 
parties,  entered  into  on  the  17th  of  Septem- 
ber, 1902,  in  reference  to  their  family  differ- 
ences and  property  rights,  and  contains, 
among  other  provisions,  the  following: 

"Seventh.  In  view  of  this  contract  settling 
all  the  .property  rights  of  said  parties,  each 
party  hereto  waives  all  marital  rights  in 
the  property  of  the  other,  whether  said  proih 
erty  has  already  been  acquired  or  may  here- 
after be  acquired,  and  the  said  Leila  Moore 
Newman  hereby  expressly  releases  the  said 
W.  D.  Newman  from  any  demand  for  per- 
manent alimony  or  support,  that  she  may 
now  have  or  may  hereafter  have  or  acquire, 
whether  by  virtue  of  a  Judgment  or  decree  of 
any  court  or  otherwise;  and  It  is  further 
expressly  stipulated  that  the  temporary  ali- 
mony now  being  paid  by  W.  G.  Newman  to 
said  Leila  Moore  Newman  by  reason  of  a 
stipulation  to  that  effect  in  the  above-men- 
tioned suit  for  divorce  in  New  York  shall 
cease  on  October  15,  1902,  whether  said  di- 
vorce suit  be  then  decided  ox  not,  unless  the 
■aid  W.  G.  Newman  take  some  step  or  steps 
to  prevent  the  said  suit  being  heard  before 
that  time,  or  take  an  appeaL'' 

71&B.-40 


[1, 2]  The  court  is  of  opinion  that  tlie  de- 
murrer to  the  amended  declaration  was  prop- 
erly overruled  by  the  trial  court.  This  la 
not  an  action  of  assumrpsit  to  recover  alimo- 
ny, as  argued,  but  is  an  action  to  recover  cer- 
tain sums  in  lieu  thereof,  which  became  dtte 
and  payable  under  the  terms  of  the  agree- 
ments of  May  29,  1902,  and  September  17, 
1902.  The  declaration,  though  inartlflcially 
drawn,  is  sufficient,  we  think,  under  the  pro- 
visions of  sections  2652  and  3272  of  the  Code 
of  1904. 

[SI  The  court  is  further  of  opinion  that, 
even  if  the  court  erred  in  permitting  the  in- 
troduction of  oral  evidence  as  to  the  pro- 
ceedings had  in  the  divorce  case  between 
the  parties  in  one  of  the  courts  of  Kings 
county  and  state  of  New  York,  it  furnishes  no 
sufl9clent  ground  for  reversing  the  Judgment 
complained  of,  since  that  evidence  was  whol- 
ly immaterial  to  the  decision  of  the  Issues  in- 
volved, and  its  admission,  as  clearly  appears, 
could  not  have  prejudiced  the  plaintiff  in  er- 
ror. N.  A  W.  Ry.  CJo.  v.  Blrchfleld,  105  Va. 
809,  64  S.  JS.  879. 

[4]  The  court  is  further  of  opinion  that  the 
court  properly  refused  to  instruct  the  Jury 
that  the  claim  sued  for  was  barred  by  the 
statute  of  limitations,  if  they  believed  that 
the  cause  of  action  had  >  accrued  more  than 
three  years  before  the  institution  of  this  ac- 
tion. 

Two  pleas  of  the  statute  of  limitations 
were  filed — one  that  the  demand  sued  for  had 
accrued  more  than  five  years,  and  the  other 
that  it  had  accrued  more  than  three  years, 
before  this  action  was  instituted.  The  right 
to  recover  was  founded  upon  a  contract  evi- 
denced by  writings,  and  the  five-year,  not  the 
three-year,  statute  of  limitations  was  appli- 
cable to  the  case.    Code,  (  2920. 

[61  The  court,  upon  motion  of  the  plalntiffr 
had  so  Instructed  the  Jury.  Since  the  dec- 
laration asserted  a  demand  based  upon  a 
promise  in  writing,  the  plaintiff  ought  to 
hav^  demurred  to  or  objected  to  the  plea 
relying  upon  the  three-year  statute  of  lim- 
itations, instead  of  taking  issue  upon  it;  but, 
since  that  plea  constituted  no  defense  to  the 
action,  the  court  did  not  err  in  refusing  to 
Instruct  upon  the  issue  raised  by  it. 

It  would  be  a  strange  rule  of  pleading  aud 
practice  which  would  require  a  court  to  give 
an  Instruction  contrary  to  law  and  in  conflict 
with  one  already  given  upon  another  and  a 
material  issue  in  the  case,  because  the  plain- 
tiff, instead  of  objecting  to  a  plea  based  upon 
a  ground  which  furnished  no  defense,  took 
issue  upon  it,  or,  after  taking  issue  upon  it^ 
failed  to  have  it  stricken  out  See  United 
States  V.  Dashiell,  4  Wall.  182, 18  L.  £d.  310 ; 
2  Thomp.  on  Trials,  f  2312. 

The  court  Is  further  of  opinion  that  the 
instructions  numbered  1  and  2,  given  upon 
the  motion  of  the  plaintiff,  fairly  submitted 
the  case  to  the  Jury,  and  that  there  was  no 
error  In  refusing  any  of  the  Instructions  ot- 
fered  by  the  defendant 
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The  court  la  further  of  opinion  that  the 
agreement  of  May  29, 1902,  and  of  September 
17»  1902,  and  the  other  evidence,  independ- 
ent of  the  oral  evidence  as  to  the  proceedings 
had  IB  the  divorce  case  between  the  parties 
pending  in  Kings  county,  in  the  state  of  New 
York,  fully  sustain  the  verdict  of  the  jury, 
and  that  the  trial  court  did  not  err  in  re- 
fusing the  motion  of  the  defendant  to  set 
that  verdict  aside. 

The  judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 


•012  Va.  280) 

HAKEB  et  aL  t.  BERRY  HILL  MINERAL 

SPRINGS  00. 

•(Supreme  Oourt  of  Appeals  of  Virginia.    June 

8,  1911.) 

1.  Pbincipai.  and  Agent   (I   181*)— NoncB 

TO  AOKNT— CONSTBUCTIVS  NOTICE. 

The  rule  that  knowledee  of  the  agent  is 
jLoowledge  of  the  principal  does  not  apply 
where  the  agent,  in  order  to  commit  a  fraud 
upon  a  third  person,  perpetrates  a  fraud  upon 
the  principaL 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  i  690 ;  Dec.  Dig.  §  181.*] 

2.  Banks  and  Banking  (t  112*)— Acts  or 
OmcEBs— Fbaud. 

Where  the  president  of  a  bank,  in  seeking 
■to  defraud  certam  persons,  told  them  that  the 
hank  would  accept  their  notes,  would  renew 
them  indefinitely,  and  under  certain  circum- 
stances would  not  enforce  payment,  the  bank 
is  not  charged  with  the  knowledge  of  the  pres- 
ident, and  therefore,  being  innocent,  may  en- 
force the  notes. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent  Dig.  »  271,  272;  Dec.  Dig.  § 
112.*] 

.3.  Banks  and  Banking  ((  114*)— Authobitt 
or  Agent— Ratification. 

Where  the  president,  seeking  to  defraud 
'third  persons,  told  them  that  they  could  give 
the  bank  their  note,  and  such  note  would  not 
be  enforced,  and  the  bank,  without  knowledge 
of  such  promise,  discounted  the  note,  giving 
full  value,  there  was  no  ratification  of  the  pres- 
ident's acts. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent  Dig.  H  277-280;  Dec  Dig.  f 
114.*] 

4.  Injunction  ({  26*)— Gbound&— Rbstrain- 
iNo  Enfobcement  or  Notes. 

The  president  of  a  bank,  in  furthering  cer- 
tain fraudulent  schemes  of  his  own,  told  third 
persons  that  the  bank  would  discount  their 
notes  secured  by  certain  stock  of  a  corporation 
which  he  was  organizing,  and  that  if  he  could 
not  sell  the  stoca  taken  by  these  persons  the 
bank  would  not  enforce  payment.  The  bank 
as  an  oidinary  commercial  transaction  dis- 
counted the  notes,  and  the  stock  was  given  as 
collateral.  It  proved  worthless,  and  the  bank 
offered  to  return  it,  and  demanded  payment  of 
the  notes.  Held,  that  an  injunction  to  restrain 
collection  of  the  notes  until  there  was  an 
end  to  the  litigation  between  the  makers  and 
the  president  of  the  bank  was  properly  refused, 
where  all  parties  to  the  transaction  are  not 
put  in  statu  quo,  and  where  the  makers  of  the 
-notes  may  not  be  entitled  to  relief  against  the 


bank,  even  if  they  sacceed  against  the  presi- 
dent 

[E3d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  fi  24-49,  64-61;    Dec.  Dig.  {  26.*1 


5.  Appeal  and   Ebbob  (§  1194^)— Remani 
Subsequent  Pbocesdinqs. 

Complainants  in  a  suit  seeking  an  injunc- 
tion first  filed  an  original,  then  an  amended, 
and  last  a  supplemental,  bill.  The  defendants 
demurred,  and  a  decree  sustaining  the  demur- 
rer was  reversed  and  remanded  on  appeal,  leav- 
ing an  injunction  in  force.  Upon  motion  in 
the  trial  court  to  dissolve  the  injunction,  com- 
plainants claimed  that  tiie  motion  was  heard 
as  on  demurrer,  because  the  defendant  had  not 
answered  the  supplemental  bill  and  that  the 
decree  on  appeal  was  conclusive  on  defendants. 
The  defendant  had  answered  tbe  original  and 
the  amended  bill,  and  before  its  motion  to  dis- 
soWe  was  heard  had,  over  complainants'  ob- 
jectioUjp^  filed  an  answer  to  the  supplemental 
bill.  The  supplemental  bill  alleged  nothing 
new,  and  the  answer  already  in  the  record  put 
in  issue  all  the  matters  set  up  in  any  of  the 
bills.  Held  that,  under  those  circumstances, 
the  motion  was  not  heard  as  on  demurrer,  and 
that  the  decree  on  appeal  did  not  conclude  de- 
fendants. 


[Bid.  Note.— For  other  cases. 
Error.  Dec.  Dig.  i  1194.*] 


see  Appeal  and 


Appeal  from  Circoit  Court,  Oulpeper 
County. 

Suit  by  K.  M.  Baker  and  others  against 
the  Berry  Hill  Mineral  Springs  Company  of 
Virginia.  From  a  decree  dismissing  an  in- 
junction, complainants  appeaL    Afilrmed. 

Rixey  &  Hiden,  John  S.  Barbour,  and 
B.  Hilton  Jackson,  for  appellants.  Grimsley 
&  Miller  and  Walte  ft  Perry,  for  appellee. 

CARDWELL,  J.  This  is  a  second  appeal 
of  this  case  to  this  court  The  original  and 
amended  bills  filed  by  appellants  seek  a  re- 
scission of  a  contract  which  it  is  alleged  they 
were  fraudulently  induced  to  enter  Into  by  S. 
R.  Smith  and  W.  E.  Coons,  to  enjoin  the  Oul- 
peper National  Bank,  Virginia,  from  collect- 
ing by  suit  certain  negotiable  notes  executed 
by  the  appellants  as  a  part  of  the  alleged 
fraudulent  scheme,  and  which  notes,  accord- 
ing to  the  allegations  of  the  bill,  were  dis- 
counted by  said  bank  with  actual  notice  and 
actual  participation  of  the  bank  in  the  wrong 
and  fraud  perpetrated  by  Smith  and  Coons 
upon  appellants. 

The  facts  and  circumstances  alleged  in  the 
original  and  first  amended  hills,  and  all  that 
had  been  done  to  the  injury  of  appellants 
pursuant  to  the  alleged  fraudulent  purposes 
of  Smith  and  Coons,  are  fully  and  clearly 
set  out  in  the  opinion  of  this  court  by  Whit- 
tle, J.,  on  the  former  appeal  (109  Va.  776, 
65  S.  £1  656),  and  need  not  be  repeated  at 
length  here.  The  decree  entered  by  this  court 
at  the  former  hearing  of  the  cause  reversed 
the  decree  of  the  circuit  court  sustaining 
the  demurrer  of  the  Culp^er  National  Bank 
to  the  original  and  first  amended  bills,  dis- 
missing the  same  as  to  the  bank,  and  dis- 
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flolvlng'  the  Injunction  theretofore  awarded, 
and  remanded  the  cause  for  further  proceed- 
ings therein,  to  be  had  not  in  conflict  with 
the  views  expressed  In  this  court's  opinion. 

The  cause  having  been  remanded,  the  de- 
fendant bank  gave  notice  to  appellants  of  a 
motion  to  dissolve  the  injunction  which  had 
been  granted  against  it  on  the  original  bill, 
which  injunction  restrained  the  bank  from 
collecting  of  complainants  the  notes  above 
referred  to,  aggregating  about  $4,500,  dis- 
counted by  the  bank,  and  which  were  then 
due  and  payabla  This  motion,  according  to 
the  notice,  was  to  be  made  before  the  circuit 
court  on  the  26th  day  of  June,  1909;  but  by 
a  consent  decree  entered  on  that  day  the 
motion  was  ordered  to  be  docketed  and  the 
hearing  thereof  continued  to  the  4th  day  of 
September,  1909,  whoi  it  was  heard  upon 
the  notice,  the  original  and  two  amended  bills 
of  the  complainants,  the  answer  of  the  de- 
fendant bank  to  the  original  and  first  amend- 
ed bills,  and  its  answer  to  the  second  amend- 
ed bill,  filed  over  the  objection  of  the  com- 
plainants, said  answer  being  substantially 
the  same  as  its  answer  to  the  original  and 
first  amended  bills,  the  affidavits  of  com- 
plainants and  others  as  to  the  value  of  cer- 
tain lands  involved  in  the  litigation,  and  up- 
on an  agreed  statement  of  facts  and  certain 
record  evidence — ^the  complainants,  appel- 
lants here,  relying  also  on  the  answers  of  SI 
Russell  Smith,  W.  E.  Coons,  the  defendant 
bank,  and  the  Berry  Hill  Mineral  Springs 
Company;  the  defendant  bank,  appellee  here, 
upon  the  answers  of  Smith,  Coons,  and  the 
Berry  HUl  Mineral  Springs  Company,  afll- 
davits  of  the  present  cashier  of  the  bank  and 
all  of  its  directors,  except  T.  C.  Smith,  and 
other  affidavits  as  to  value  of  the  land,  etc., 
tender  of  stock,  and  certain  statements  agreed 
upon.  Whereupon  the  case  was  fully  argued 
and  by  consent  submitted  to  the  court  for 
decision  in  vacation,  and  at  the  December 
term,  1909,  the  decree  from  which  this  ap- 
peal is  taken  was  entered,  dissolving  the  In- 
junction which  had  been  theretofore  awarded 
against  the  defendant  bank. 

Quite  a  numbet  of  questions  have  been 
raised  and  argued  on  this  appeal;  but  In  the 
view  we  take  of  the  case  it  is  only  necessary 
for  us  to  consider  the  relation  of  the  appellee 
to  the  appellants  with  respect  to  the  trans- 
action which  it  is  alleged  the  latter  had  with 
S.  Russell  Smith  and  W.  E.  Coons,  and  by 
which  it  is  claimed  they  were  defrauded, 
of  which  fraud  appellee  had  knowledge  and 
participated  in. 

The  original  and  amended  bills  contain 
9ubetantially  the  same  all^ations,  and  the 
affidavits  read  by  appellants  in  resisting  the 
motion  to  dissolve  the  injunctions  practically 
reiterate  the  allegations  of  the  original  and 
amended  bills.  The  facts  charged  in  the  bills 
and  stated  in  the  affidavits  are  that  appel- 
lants were,  prior  to  and  during  the  year  190i^ 


the  owners  of  three  notes,  aggregating  $45,- 
000,  which  were  secured  by  a  deed  of  trust 
on  109%  acres  of  land  in  Culpeper  county, 
Va.,  belonging  to  the  Berry  Hill  Mineral 
Springs  Company  of  Virginia,  a  corporation, 
and  000  shares  of  stock  in  said  corporation, 
and  that  on  the  last-named  date  S.  Russell 
Smith,  who  was  president  of  the  appellee 
bank,  and  treasurer  of  Culpeper  county,  and 
W.  B.  Coons,  clerk  of  the  circuit  court  of  Cul- 
peper county,  both  of  whom  are  well  known 
and  prominent  men,  called  upon  appellants  at 
their  home  in  Culpeper  county,  Va.,  for  the 
purpose  of  fraudulently  Inducing  them  to 
enter  into  a  reorganization  scheme,  whereby 
the  Berry  Hill  Mineral  Springs  Company 
would  be  reorganized  upon  a  certain  plan, 
which  Is  set  out  in  appellants*  original  bill; 
that  in  order  to  Induce  appellants  to  accept 
the  proposed  scheme,  and  to  mark  satisfie.l 
the  deed  of  trust  securing  their  said  note^, 
aggregrating  $4,500,  and  to  surrender  the  600 
shares  of  stock  in  the  company,  the  said 
Smith  and  Coons  made  the  representations 
and  promises  set  out  in  the  original  bill,  and 
which  are  stated  in  the  opinion  on  the  for- 
mer appeal  of  this  case,  supra;  that  appel- 
lants, relying  and  acting  solely  upon  said  rep- 
resentations, during  the  month  of  March,  1905, 
surrendered  their  stock  and  the  notes,  and 
marked  the  said  deed  of  trust  satisfied;  that 
the  new  company,  which  Smith  and  Coons 
were  to  organize,  was  afterwards  organ Ized^ 
and  $40,000  worth  of  its  stock  issued  to  ap- 
pellants; that  Smith  and  Coons,  and  each  of 
them,  expressly  represented  and  promised 
that  within  two  years  all  the  stock  to  be 
Issued  to  appellants  in  the  new  company 
would  be  redeemed  or  purchased  at  its  par 
value  by  Smith  personally,  and  he  reserved 
the  right  to  do  so,  none  of  which  promises 
made  by  Smith  and  Coons  were  kept  but 
were  all  broken,  and  appellants  were  deceiv- 
ed and  defrauded  out  of  their  property.  With 
respect  to  the  appellee  bank's  connection 
with  and  participation  in  the  fraud  charged 
against  Smith  and  Coons,  it  is  charged  in  the 
amended  bills  and  stated  in  the  affidavits  for 
appellants,  read  on  the  motion  to  dissolve 
the  injunction,  that  appellee,  through  the 
said  S.  Russell  Smith,  its  president,  agreed 
that  if  appellants  would  go  into  this  reor- 
ganization scheme  with  Smith  and  Coons,  and 
surrender  their  dOO  shares  of  stock  in  the 
old  company,  and  accept  $40,000  worth  of 
stock  in  the  new  company  which  Smith  anci 
Coons  proposed  to  organize,  to  lend  them 
(appellants)  $4,500  and  accept  their  notes  for 
that  amount,  and  to  carry  the  said  notes  upon 
renewals  of  the  same  from  time  to  time  un- 
til Smith,  in  his  Individual  capacity,  sold  for 
appellants  enough  of  their  $40,000  worth  of 
stock  In  the  new  company  at  par  to  pay  off 
the  loan  of  the  $4,500  by  the  bank. 

Practically  the  claim  made  against  the  ap- 
pellee bank  is  that  it  agreed,  through  Smith, 
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Its  president,  tbat  If  Smltb  were  muraccesB- 
ful  in  selling  a  sufficient  amount  of  appel- 
lants' stock  in  said  new  company  to  pay  off 
the  notes  given  by  them  to  the  appellee  for 
the  loan  of  the  $4,500,  payment  of  said  notes 
was  not  to  be  demanded  of  appellants.  Ap- 
pellee made  the  loan  of  $4,500  to  appellants, 
by  discounting  their  notes  for  the  same, 
which  notes  became  due  and  were  several 
times  renewed;  but  finally  appellee  refused 
to  renew  the  notes  any  longer,  and  denuind- 
ed  their  payment,  which  being  refused,  a  suit 
against  appellants  was  instituted  for  the 
collection  of  the  notes,  and  solely  upon  the 
allegation  of  an  agreement  on  the  part  of  ap- 
pellee, made  through  Smith,  its  president,  not 
to  attempt  to  collect  said  notes  until  enough 
of  the  stock  of  appellants  in  said  new  com- 
pany should  be  sold,  and  from  the  proceeds 
of  said  sale  the  notes  could  be  paid  ofT,  the 
injunction  in  this  cause,  staying  the  hands  of 
the  appellee  in  said  suit  for  the  collection 
of  said  notes,  was  awarded. 

The  sum  and  substance  of  the  relief  pray- 
ed in  the  bills  in  this  cause  is:  (1)  That  ap- 
pellants' contract  with  Smith  and  Goons  be 
rescinded,  their  deed  of  trust  given  by  the 
old  company  securing  them  re-establisbc^, 
and  that  their  stock  in  the  old  company  be 
^ven  back  to  them  (L  sl,  that  they  be  placed 
in  statu  quo);  and  (2)  falling  in  their  de- 
mand to  be  placed  in  statu  quo,  they  ask 
that  their  contract  with  Smith  and  Ckions  be 
specifically  enforced  (L  e.,  that  with  respect 
to  appellee  its  hands  shall  be  stayed  as  to 
jiny  effort  on  its  "part  to  collect  the  notes 
given  for  the  loan  of  the  $4,500  until  Smith 
and  Coons  fully  perform  their  contract  with 
appellants). 

[1]  Actual  notice  to  appellee  of  the  alleged 
fraud  of  Smith  and  Cooua  upon  appellants 
is  not  even  claimed;  but  their  sole  reliance 
in  resisting  the  dissolution  of  the  injunction 
Awarded  in  the  case  was  that  constructive 
notice  to  appellee  is  to  be  imputed,  for  the 
reason  that  Smith  was,  at  the  time  of  the  al- 
leged fraudulent  transaction,  appellee's  pres- 
ident and  its  controlling  and  managing  officer, 
■and  presumed  to  have  had  authority  to  act 
for  appellee  in  his  said  transactions  wi^  ap- 
peUantB.  The  controlling  question,  therefore, 
for  our  determination.  Is  whether  or  not  con- 
structive knowledge  of  the  alleged  fraud  can 
be  rightly  and  legally  Imputed  to  appellee 
from  the  fact  that  Smith  was  the  president 
of  the  appellee  bank  and  alleged  to  be  the 
sole  manager  of  its  affairs,  and  in  order  to 
-carry  out  the  alleged  fraud  on  the  appellants 
it  became  necessary,  on  Smith's  account,  to 
discount  the  notes  in  question  for  appellants 
in  the  bank,  in  which  latter  transaction  a 
fraud  was  also  perpetrated  on  the  bank. 

Undoubtedly  it  is  a  well-established  gener- 
al rule  that  knowledge  of  the  agent  is  knowl- 
•edge  of  the  principal,  and  that  the  principal 
is  ordinarllj  chargeable  with  the  knowledge  i 


acquired  by  his  agent  In  executing  his 
agency,  and  is  subject  to  the  liabilities  which 
such  knowledge  imposes,  and  by  some  au- 
thorities it  is  mahntained  that  this  rule  is 
especially  applicable  to  c<MrporationSto  which 
can  deal  alone  with  the  public  through  their 
officers  and  agents,  and  could  not  otherwise 
be  affected  with  notice;  but  this  rule  has 
its  exceptions,  one  of  which  applies  to  this 
case.  The  agent  here  is  alleged,  and  by  the 
affidavits  and  agreed  facts  is  proved,  to 
have  engaged  In  an  independent  fraudulent 
transaction  on  a  third  person  for  his  own 
benefit,  and,  at  the  same  time,  in  order  to 
accomplish  the  fraud,  has  also  perpetrated 
a  fraud  upon  his  own  principal. 

In  Pomeroy's  Bq.  Jur.  v<^.  2  (3d  Ed.)  f 
675,  the  author  says:  "It  is  now  settled, 
by  a  series  of  decisions  possessing  the  highest 
authority,  that  when  an  agent  or  attorney 
has,  in  the  course  of  his  employment,  been 
guilty  of  actual  fraud,  contrived  and  carried 
out  for  his  own  benefit,  by  which  he  intended 
to  defraud,  and  did  defraud,  his  own  prin- 
cipal or  client,  as  well  as  perhaps  the  other 
party,  and  the  very  perpetration  of  such 
fraud  involved  the  necessity  of  his  concealing 
the  facts  from  his  own  client,  then,  under 
such  circumstances,  the  princix>al  Is  not 
charged  with  constructive  notice  of  facts 
known  by  the  attorney,  and  thus  fraudulently 
concealed.  In  other  words,  if  in  the  course 
of  the  same  transaction  in  which  he  is  em- 
ployed the  agent  commits  an  independent 
fraud  for  his  own  benefit,  and  designedly 
against  his  principal,  and  it  is  essential  to 
the  very  existence  or  possibility  of  such  fraud 
that  he  should  conceal  the  real  facts  from 
his  principal,  then  the  ordinary  presumption 
of  a  communication  from  the  agent  to  his 
principal  falls.  On  the  contrary,  a  presump- 
tion arises  that  no  communication  was  made, 
and  consequently  the  principal  is  not  af- 
fected with  constructive  notice.  The  courts 
have  carefully  confined  the  operation  of  this 
exception  to  the  condition  described  where 
a  presumption  necessarily  arises  that  the 
agent  did  not  disclose  the  real  facts  to  his 
principal,  because  he  w^a  conmiitting  such  an 
independent  fraud  that  concealment  was  es- 
sential to  its  perpetration." 

In  Santiago  Innerarlty  t.  Merchants'  Na- 
tional Bank,  139  Mass.  332,  1  N.  E.  282,  52 
Am.  Rep.  710,  the  opinion  says :  "While  the 
knowledge  of  an  agent  \b  ordinarily  to  be  im- 
puted to  the  principal,  it  would  appear  now  to 
be  well  established  that  there  is  an  exception 
to  the  construction  or  imputation  of  notice 
from  the  agent  to  the  principal  in  cases  of 
such  conduct  by  the  agent  as  raises  a  clear 
presumption  that  he  would  not  communicate 
the  fact  in  controversy,  as  where  the  c<Hn- 
munication  of  such  a  fact  would  necessarily 
prevent  the  consummation  of  the  fraudulent 
transaction  which  the  agent  was  engaged  in 
perpetrating^'* 
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Tbere  are  cases  wliich  seemingly  sanction 
the  Tiew  that  the  exception  to  the  general 
mle  does  not  apply  to  directors,  presidents, 
and  other  such  managing  officers  of  a  corpo- 
ration, through  whom  alone  the  corporation 
can  act;  but  in  the  well-considered  case  of 
Barnes  ▼.  Trenton  Gas  L.  Co.,  27  N.  J.  Bq. 
83,  the  opinion  says:  'The  rule  based  on 
the  presumption  that  the  agent  has  com- 
municated the  facts  to  his  principal  does  not 
apply  where  the  agent's  (though  an  officer  of 
a  corporation)  interest  is  opposed  to  that  of 
his  principal,  for  In  such  a  transaction  the 
officer  stands  as  a  stranger  to  the  company. 
His  interest  being  opposed  to  the  interest  of 
the  company,  the  presumption  is,  not  that  he 
will  communicate  his  knowledge  to  the  com- 
pany, but  that  he  will  conceal  it;  that  where 
an  officer  of  a  corporation  is  dealing  in  his 
own  interest,  opposed  to  theirs,  he  must  be 
held  not  to  represent  them  in  the  transaction, 
so  as  to  charge  them  with  the  knowledge  he 
may  possess,  but  which  he  has  not  communi- 
cated to  them,  and  which  they  do  not  other- 
wise possess" — citing  a  number  of  decisions 
by  both  English  and  American  courts. 

Another  Instructlye  case  in  point  is  that  of 
Brookhouse  v.  Union  Piib.  Co.,  73  N.  H.  368, 
62  Atl.  219,  2  li.  R.  A.  (N.  8.)  993,  111  Am. 
St  Rep.  623,  6  Am.  &  Eng.  Ann.  Cas.  675,  to 
which  there  is  an  extended  note,  reviewing  a 
great  number  of  decided  cases;  the  conclu- 
sion being  that  the  exception  to  the  broad 
proposition  that  notice  to  the  agent  is  notice 
to  the  principal,  vis.,  where  the  knowledge  is 
acquired  by  an  officer  of  a  corporation,  while 
not  acting  for  the  corporation,  but  while  actr 
ing  for  himself,  is  not  imputable  to  the  cor- 
poration, finds  support  in  the  decisions  of  the 
highest  courts  of  England,  the  United  States 
courts,  and  the  courts  of  27  states  of  the 
Union,  citing  the  cases. 

In  Gunster  v.  Scranton  Illuminating  Co., 
181  Pa.  327,  37  Atl.  660,  69  Am.  St  Rep.  650, 
the  question  is  elaborately  and  ably  discuss- 
ed, and  a  number  of  the  cases  relied  on. by 
counsel  for  appellants  to  sustain  their  side  of 
the  question  are  criticised. 

The  opinion  of  this  court  in  Martin  v. 
South  Salem  U  Co.,  94  Va.  58,  26  S.  E  600, 
Is 'In  line  with  the  long  list  of  cases  to  which 
the  above  cited  belong,  and  says:  "A  corpo- 
ration is  not  affected  by  the  knowledge  of  an 
agent,  when  he  himself  contracts  with  it, 
or  otherwise  deals  with  it  in  a  transaction 
In  which  his  Interests  are  opposed  to  the  in- 
terests of  the  company,  for  in  such  a  trans^ 
action  he  could  not  represent  the  company." 

It  is  believed  that  no  case  can  be  found 
deciding  that  when  the  agent  was  acting  for 
himself  In  a  transaction,  and  in  that  same 
transaction  defrauded  his  principal,  and  the 
principal  received  no  advantage  from  the 
transaction,  notice  to  the  agent  was  notice 
to  the  prlncipaL 

[2]  Upon  the  allegatl<«is  of  the  bills  in  this 
cause,  leaving  out  of  view  the  denial  of 


Smith  in  his  answer  and  his  affidavit,  and 
in  the  affidavits  of  all  the  officers  and  di- 
rectors of  the  appellee  bank,  of  the  truth  of 
the  allegations  with  respect  to  the  knowledge 
of  appellee  of  the  fraud  charged  against 
Smith  and  Coons,  It  is  made  clearly  to  appear 
that  Smith,  in  the  transaction,  was  dealing 
in  his  own  Interest  which  was  distinctly  an- 
tagonistic to  the  interest  of  the  appellee. 
Assuming  It  to  be  true  that,  in  perpetrating 
the  alleged  ftraud  upon  appellants.  Smith  told 
them,  "as  an  inducement  to  get  us  to  go 
into  this  fraudulent  scheme,  the  bank  would 
let  us  have  $4,500,  and  not  require  us  to  pay 
it  back  until  Mr.  Smith  sold  certain  stock 
for  us  and  from  the  proceeds  of  the  sale 
paid  off  the  notes'* — Le.,  If  the  stock  was 
never  sold  by  Smith,  then  this  money  was 
never  to  be  paid  bade — can  the  do^rlne  that 
knowledge  of  the  agent  is  to  be  imputed  to 
his  principal  be  carried  to  the  extent  of  hold- 
ing appellee  bound  by  such  a  contract,  es- 
pecially when  it  had  no  actual  knowledge  of 
the  transaction,  and  received  no  benefits 
from  It?    Surely  not 

[3]  The  argument  that  appellee  has  ratified 
Smith's  alleged  unauthorized  agreement  is 
unsound;  for  there  was  nothing  for  ap- 
pellee to  ratify.  It  has  obtained  no  advan* 
tage  over  appellants;  but,  to  the  contrary, 
they  received  a  quid  pro  quo  for  everything 
appellee  has  received  from  them. 

In  Swinddl  &  Co.  v.  Balnbridge  State  Bk., 
3  Ga.  App.  364,  60  S.  E.  13,  it  is  said:  ''Be- 
fore a  corporation  should  be  held  as  having 
ratified  a  verbal  agreement  of  its  agent  to 
relieve  the  makers  from  the  payment  of 
notes  amounting  to  $10,000,  both  knowledge 
and  acts  of  ratification  ought  to  be  alleged 
and  proved.  When  ratification  by  the  bank 
of  an  unauthorized  agreement,  made  by  Its 
president,  to  relieve  Its  debtor.  Is  relied  upon, 
some  specific  acts  of  ratification  should  be 
alleged.  If  acquiescence  in  and  benefits  from 
such  unauthorized  agreement  are  relied  up- 
on as  an  eetoppel,  knowledge  of  such  agree- 
ment by  the  directors  of  the  bank,  and  the 
beneficial  results  accruing  to  the  bank  under 
such  agreement,  must  be  alleged  and  proved." 

[4]  The  actual  transaction  in  this  case 
between  appellee  and  appellants  Is  simply 
this :  The  latter  presented  their  notes  to  the 
former  for  discount  attaching  thereto  60 
shares  of  stock  as  security  for  the  notes, 
which  notes  were  taken  by  the  appellee  bank 
in  the  usual  course  of  business,  and  appel- 
lants received  therefor  the  face  value  of  the 
notes,  less  the  ordinary  discount  upon  the 
loan  of  the  money.  It  has  a  number  of 
times  renewed  the  said  notes,  and  finally  de- 
manded their  payment  tendering  the  return 
of  the  stock  deposited  as  security  for  the 
notes,  and  appellee  is  claiming  nothing  of 
appellants  for  which  it  has  not  rendered  a 
full  and  fair  equivalent  On  the  other  hand, 
appellants  refuse  to  pay  back  the  money 
they  have  received  of  appellee  In  this  trans- 
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action,  decline  to  receive  back  their  60 
shares  of  stock  proven  to  be  worthless,  and 
say  that  the  hand  of  appellee  should  be  stay- 
ed in  its  efforts  to  collect  the  money  loaned 
them  until  appellants  can  litigate  to  an  end 
the  controversy  as  to  whether  or  not  appel- 
lants are  entitled  to  the  relief  they  are  ask- 
ing as  against  Smith  and  €k>ons  and  the 
Berry  Hill  Mineral  Springs  Company,  which 
relief  is  tliat  the  alleged  fraudulent  contract 
be  rescinded  or  reformed,  when  in  either 
event  a  court  of  equity  could  not  grant  the 
relief  asked  without  requiring  all  parties 
to  the  transaction  to  be  put  in  statu  quo. 

Appellants  cannot  succeed  in  this  litigation, 
unless  they  succeed  against  Smith  and  Ck>ons, 
and,  even  if  they  make  a  case  against  Smith 
and  Coons,  it  does  not  follow  that  they  will 
succeed  against  appellee,  as  to  whom  the 
injunction  awarded  in  the  cause  alone  ap- 
plies; on  the  contrary,  the  record,  as  we 
have  seen,  negatives  the  right  of  appellants 
to  the  relief  they  are  asking  as  against  ap- 
pellee. Under  these  conditions  and  circum- 
stances, it  would  be  manifestly  unjust  and 
inequitable  to  hold  that  appellee  shall  not 
collect  of  appellants  the  money  it  lent  them 
in  an  ordinary  banking  transaction,  until 
they  have  litigated  with  other  parties  mat- 
ters of  which  appellee  had  no  knowledge 
and  with  which  it  is  not  concerned. 

[5]  There  is  no  merit  in  the  contention 
of  appellants  that  the  motion  to  dissolve  the 
injunction  awarded  in  the  cause  was  heard 
as  upon  a  demurrer  to  -appellants'  bills,  and 
therefore  the  decision  of  this  court  upon  the 
first  appeal  was  conclusive  and  binding  upon 
the  lower  court,  and  it  should  have  overruled 
the  motion  and  declined  to  dissolve  the  in- 
junction. This  contention  is  made  upon 
the  ground  that,  although  appellee  had  an- 
swered the  original  and  first  amended  bills, 
it  had  not,  when  the  motion  to  dissolve  the 
injunction  was  made,  answered  the  second 
amended  and  supplemental  bill.  We  have  ob- 
served that,  while  appellee  had  not,  pre- 
vious to  the  hearing  of  the  motion,  formerly 
filed  its  answer  to  the  second  amended  bill, 
it  was  presented  and  filed  at  the  time  the 
motion  was  heard,  though  over  the  objection 
of  appellants;  but  if  such  were  not  the  case, 
the  three  bills  are  practically  the  same  in 
their  averments,  there  being  nothing  new  in 
either  of  the  amended  bills,  and  therefore 
the  answer  of  appellee,  already  in  the  record, 
put  in  issue  all  the  matters  set  up  in  both 
the  original  and  amended  bills.  The  motion 
to  dissolve  the  injunction  was  made  and 
heard  in  accordance  with  the  general  prac- 
tice in  the  courts  of  the  state,  upon  the 
.pleadings  and  afildavits  read  as  depositions 
on  behalf  of  the  respective  parties. 

The  decree  of  the  circuit  court  is  right»  and 
therefore  is  afiSrmed. 

AfiSrmed. 


(112  Va.  419) 
CITY  OP  PORTSMOUTH  v.  LEB. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

8,  1911.) 

1.  MimiCIPAL  COBPOBATIONS  (t  755*>— ACCI- 
DENT IN  Stbket— Oabb  Requibed  or  Mu- 
nicipality. 

A  municipal  corporation  is  not  an  insurer 
against  accidents  upon  its  -  streets  and  side- 
walks; but  it  is  bound  only  to  use  due  care 
to  see  that  its  streets  and  sidewalks  are  rea- 
sonably Bafe  to  persons  passing  on  them  when 
exercising  ordinary  care,  and  it  is  only  liable 
for  injuries  from  defects  where  it  has  negli- 
gently failed  to  do  that  which  it  could  be  rea- 
sonably required  to  do  in  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1587-1590;  Dec 
Dig.  f  755.*] 

2.  Municipal  Corpobations  (§  775*)— Neg- 
ligence—Cleansing  Sbweb. 

Where  a  sewer  which  was  clogged  was  be- 
ing cleansed  by  forcing  water  through  it  from 
a  hose  pipe,  which  was  not  only  the  usual  way, 
but  the  only  way  it  could  properly  be  done, 
the  city  had  the  right  to  put  the  hose  there  for 
that  purpose,  and  allow  it  to  remain  there  as 
long  as  necessity  required,  using  only  such  pre- 
caution against  injury  to  i>er8on8  using  it  as 
required  under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1630;  Dec  Dig.  § 
775.*1 

3.  Municipal  Cobpobations  (|  798*)— De- 
fects IN   Streets— Wabnino  to  Tbavel- 

EBS. 

Where  the  city  found  it  necessary  to  clean 
out  a  clogged  sewer  by  allowing  water  to  run 
all  night  through  a  fire  hose  from  a  hydrant 
into  a  catch-basin  at  a  street  corner,  and  the 
hose  was  laid  in  the  gutter  close  to  the  curb, 
and  a  lighted  lantern  placed  on  the  curb,  and 
there  was  an  arc  light  at  the  corner  over  the 
catch-basin,  all  the  necessary  precautions  for 
the  safety  of  travelers  were  taken,  and  it  was 
not  necessary  to  take  extra  precautions,  such 
as  stationing  a  watchman,  to  warn  passers  of 
the  presence  of  the  hose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t§  1657,  1658;  Dec 
Dig.  I  798.*1 

4.  Municipal  Corpobations  (8  755*)— Duty 
to  Health  and  Welfare  of  Citizens. 

It  is  as  much  the  duty  of  a  municipal  cor- 
poration to  take  proper  precautions  for  the 
health  and  welfare  of  its  citizens  as  it  is  to 
keep  its  streets  and  all  parts  of  them  in  rea- 
Bonably  safe  condition  for  public  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1587-1590;  Dec 
Dig.  i  755.*] 

5.  Municipal  Corporations  (|  791  •)— De- 
fects IN  Streets— Notice  to  Citt  of  De- 
fect. 

Where  it  was  necessary  to  run  water  all 
night  through  a  fire  hose  into  a  catch-basin, 
and  the  hose  was  left  in  the  gutter  close  to  the 
curb  at  5:07  p.  m.,  the  interval  between  that 
time  and  7:45  p.  m.  was  not  sufficient  to  charge 
the  city  with  constructive  notice  that  the  hose 
was  not  in  the  gutter,  but  two  or  three  feet 
out  in  the  street,  where  a  traveler  fell  over  it 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1647-1651;  Dec. 
Dig.  f  791.*] 

6.  Municipal  Cobpobations  (§  819*)— De- 
fects in  Stbebtb— Contbibutobt  Negli- 
gence—Evidence. 

In  an  action  against  a  city  for  injuries 
received  by  falling  over  a  fire  hose  left  in  the 
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«tre€t  to  flash  a  sewer,  evidence  held  to  show 
that  plaintiffs  own  negligence  was  the  proxi- 
mate cause  of  her  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  t  &L9.*] 

Ehrror  to  Circuit  Court  of  City  of  Ports- 
month. 

Action  by  Margare£  Lee  against  the  City 
of  Portsmouth.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  re- 
manded for  new  trial. 

Jno.  W.  Hopper  and  Frank  L.  Crocker,  for 
plaintiff  in  error.  S.  Bumell  Bragg  and  Jef- 
fries, Wolcott,  Wolcott  4c  Lankford,  for  de- 
fendant in  error. 

GARDWELL,  J.  Mrs.  Margaret  Lee,  a 
married  woman,  brought  this  action  against 
the  city  of  Portsmouth,  and  recovered  a  ver- 
dict and  judgment  for  $3,000  as  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  reason  of  the  plaintiff's  stumbling  over  a 
hose  pipe  lying  in  the  street,  against  or  dose 
to  the  curbing,  at  the  Intersection  of  High 
and  Green  streets  in  said  city. 

The  gravamen  of  the  declaration  in  the 
case  is  the  alleged  negligence  of  the  defend- 
ant city  in  placing  or  permitting  to  be  placed 
the  said  hose  pipe  in  the  street  It  appears 
that  High  street  nms  east  and  west,  and  is 
paved  with  asphalt.  Green  street  runs  north 
and  south,  and  Is  60  feet  wide.  The  accident 
to  the  plaintiff  is  alleged  to  have  occurred 
at  the  southeast  intersection  of  High  and 
Green  streets.  On  the  day  of  the  accident, 
which  was  the  6th  day  of  November,  1908, 
the  street  inspector  and  some  of  the  street 
hands  had  been  engaged  in  flushing  out  one 
of  the  sewers  of  the  city,  which  had  become 
stopped  up,  and  in  order  to  flush  out  this 
sewer  it  became  necessary  to  attach  one 
end  of  a  piece  of  hose  pipe  about  3^  inches 
in  diameter  and  about  23  or  24  feet  in  length 
to  the  water  hydrant  located  at  the  edge  of 
the  sidewalk  on  Green  street,  a  little  south 
of  the  south  building  line  of  High  street,  and 
place  the  other  end  in  a  catch-basin  situated 
at  the  southeast  intersection  of  the  side- 
walks of  Green  and  High  streets,  allowing 
the  water  at  full  pressure  to  run  through 
the  hose  pipe  into  the  catch-basin,  thence 
through  the  sewer.  This  sewer  was  so  badly 
clogged  that  it  became  necessary,  in  order 
to  dear  it  out,  to  let  the  water  run  through 
it,  not  only  during  the  day,  but  also  all  of 
the  night,  and  the  accident  here  complained 
of  occurred  about  15  or  20  minutes  to  8 
o'clock  in  the  evening.  There  was  an  elec^ 
trie  light  pole  at  the  southeast  intersection 
of  the  sidewalks  of  High  and  Green  streets, 
with  an  arm  or  bracket  extending  from  the 
pole  about  6  feet  in  a  northwesterly  direc- 
tion, and  attached  thereto  was  an  arc  street 
electric  light,  which  light  burned  all  of  that 
night 


The  plaintiff  lived  on  the  west  side  of 
Green  street,  about  2^  blocks  from  the  scene 
of  the  acddent,  and  on  the  evening  of  the 
acddent  she  1^  her  home  about  20  minutes 
to  8  o'clock  to  go  to  a  theatrical  perform- 
ance about  6  blocks  away,  and  which  was  to 
begin  at  a  quarter  to  8  o'dock.  She  was  ac- 
companied by  her  brother  and  a  little  girL 
It  was  a  cold  and  wipdy  night,  and  she  was 
holding  her  coat  around  her  neck  and  was 
walking  fast  in  order  to  get  to  the  theater 
in  tlma  She  was  somewhat  ahead  of  her 
brother  and  the  little  girl.  Her  course  was 
down  the  west  side  of  Green  street  to  High 
street,  and  thence  to  the  east  sidewalk  of 
Green  street  at  its  Intersection  with  the 
south  sidewalk  of  High  street.  There,  as 
is  alleged,  she  came  in  contact  with  the  hose 
pipe,  and,  stumbling,  struck  her  knee  against 
the  curbing  of  the  sidewalk,  and  therel^y 
received  the  injuries  of  which  she  complains. 

With  respect  to  the  foregoing  facts  there 
is  no  conflict  of  evidence,  and  the  only  ma- 
terial facts  about  whldi  there  is  any  conflict 
of  testimony  are,  first,  whether  the  hose 
pipe  was  lying  up  against  the  curbing  of  the 
sidewalk,  as  testified  to  by  the  defendant's 
witnesses,  or  lying  two  or  three  feet  away 
from  it  as  testified  to  by  some  of  the  plain- 
tiff's witnesses;  and,  second,  whether  the 
city's  servants  put  a  red  lantern  on  the  curb- 
stone on  Green  street  as  testified  to  by  sev- 
eral of  the  defendant's  witnesses,  or  there 
was  no  lantern  there,  according  to  the  testi- 
mony of  several  of  plaintiff's  witnesses. 

The  questions  for  our  determination  are: 
(1)  Was  the  defect  in  the  street  complained 
of  actionable  negligence  on  the  part  of  the 
dty?  and  (2)  if  the  evid^ice  be  suflident  to 
sustain  the  charge  of  negligence,  as  found 
by  the  jury,  was  defendant  in  error,  plaintiff 
below,  free  from  contributory  negligence  con- 
curring with  the  negligence  of  the  dty  and 
causing  her  injury? 

[1]  It  has  been  repeatedly  held  by  this 
court,  and  is  the  well-recognized  rule  of  law 
in  the  courts  of  many  of  the  states,  as  well 
as  in  the  federal  courts,  that  a  municipal 
corporation  is  not  an  insurer  against  acci- 
dents upon  its  streets  and  sidewalks;  nor  is 
every  defect  therein,  though  it  may  cause 
the  injury  sued  for,  actionable.  It  is  bound 
only  to  use  due  and  proper  care  to  see  that 
its  streets  and  sidewalks  are  reasonably  safe 
to  persons  passing  on  or  along  them,  when 
exerdsing  ordinary  care  and  prudence  to 
that  end.  It  is  only  liable  for  injuries  re- 
sulting from  defects  in  its  streets  or  side- 
walks, where  it  has  negligently  failed  to  do 
that  which  It  could  be  reasonably  required 
to  do  under  the  circumstances  of  the  par- 
ticular case.  City  of  Richmond  v.  Courtney, 
32  Grat  798;  Same  v.  Mason,  109  Va.  546, 
65  S.  E.  8;  Same  v.  Lambert  111  Va.  174, 
68  S.  B.  276,  28  L.  R.  A.  (N.  S.)  380;  Same 
V.  Schonberger,  111  Va.  168,  68  S.  E.  284,  29 
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li.  R.  A.  (N.  S.)  180;  City  of  Portsmouth  ▼. 
Houseman,  109  Va.  664,  66  S.  B.  11. 

[2]  Conceding  for  the  sake  of  the  argu- 
ment that  there  is  a  conflict  In  the  eyidence, 
and,  therefore,  It  has  to  be  taken  as  true 
that  the  hose  pipe  in  question  here  was  ly- 
ing in  the  street  two  or  three  feet  from  the 
curbstone,  and  that  there  was  no  lighted 
lantern  there  to  disclose  its  presence,  was 
this  hose  pipe  an  unlawful  or  an  unreason- 
able obstruction  in  the  street?  It  was  un- 
questionably being  used  by  the  city  in  the 
performance  of  a  public  duty  in  cleansing 
one  of  its  sewers,  which  had  become  dogged, 
and  thus  protecting  the  health  and  welfare 
of  Its  citizens.  This  sewer  was  being  cleans- 
ed in  not  only  the  usual  way,  but  in  the 
only  way  In  which  it  could  be  properly  done, 
and  unquestionably  the  city  had  the  right 
to  >put  the  pipe  there  tor  the  purpose  of 
cleaning  the  sewer  in  the  manner  in  which  it 
was  being  done,  and  for  that  purpose  to  allow 
it  to  remain  there  as  long  as  the  necessity 
existed,  using  only  such  precaution  against 
injury  to  persons  using  the  street  as  ordi- 
nary prudence  would  dictate  under  the  cir- 
cumstances. When  this  hose  pipe,  3^  inches 
in  diameter,  was  from  necessity  left  in  the 
street  for  the  night,  not  only  was  it  under 
an  arc  electric  light,  which  burned  all  night, 
but  the  hose  was  filled  with  running  water, 
and  the  noise  of  the  water  as  it  poured  into 
the  catch-basin  was  such  that  no  one  not 
deaf  could  fail  to  hear  it.  Unless  it  could 
reasonably  have  been  expected  by  the  city's 
oflidals  in  charge  of  the  work  that  one  in 
the  possession  of  his  faculties  would  fall  to 
see  a  hose  pipe  3H  inches  in  diameter  filled 
with  water  and  directly  under  an  electric 
arc  light,  dearly  the  failure  of  the  dty  to 
take  other  precautions  under  the  drcum- 
stances  would  not  render  it  guilty  of  action- 
able negligence.  Certainly  ordinary  pru- 
dence would  not  have  dictated  that  a  police- 
man should  be  put  there  to  warn  travelers 
of  the  presence  of  the  hose  pipe. 

[S]  It  is  to  be  borne  in  mind  that  it  Is  as 
much  the  duty  of  a  municipal  corporation  to 
take  due  and  proper  precautions  for  the 
health  and  welfare  of  its  citizens  as  it  is  to 
keep  its  streets  and  all  parts  of  them  in  rea- 
sonably safe  condition  for  public  travel,  and 
the  principles  of  law  fixing  the  liability  or 
nonliability  of  the  city  in  damages,  where 
an  injury  on  the  street  is  sued  for,  and 
where  the  suit  is  for  neglect  of  duty  in  the 
protection  of  health  and  general  welfare, 
are  the  same  and  apply  alike  in  both  cases. 

In  the  case  of  Elam  v.  Mt  Sterling,  132 
Ky.  667,  117  S.  W.  260,  20  L.  R.  A.  (N.  S.) 
612,  the  opinion  says: 

"Without  passing  upon  the  correctness  of 
the  rulings  of  the  trial  court  in  respect  to 
the  evidence  offered  and  rejected,  we  will 
proceed  to  consider  the  question  whether  or 
not  placing  the  stones  in  the  street  and  per- 
mitting them  to  remain  there  for  the  time 
mentioned  was  an  actionable  nuisance.    It 


is  elementary  doctrine  that  dtles  and  tovms 
must  keep  their  streets,  and  all  parts  of 
them,  in  reasonably  safe  condition  for  public 
travel;  but  streets  can  only  be  kept  in  rea- 
sonably safe  condition  for  public  travel  by 
improving  and  repairing  them.  And,  if  it 
becomes  necessary  to  improve  or  repair 
streets,  the  mnnidpar  authorities  must  of 
necessity  have  the  right  to  put  in  the  streets 
the  material  needed  to  Improve  and  repair 
them,  as  well  as  the  Implements  and  ma- 
chinery that  It  is  requisite  or  proper  to  use 
in  this  kind  of  work.  It  would  be  most  un- 
reasonable to  impose  upon  a  city  the  duty 
to  Improve  and  repair,  and  at  the  same  time 
hold  It  liable  for  acddents  happening  on  ac- 
count of  horses  becoming  frightened  at  the 
material  or  Implements  or  machinery  used. 
In  cases  of  this  character  the  doctrine  of 
nonliability  should  be  applied,  unless  there 
is  negligence  Independent  of  merely  placing 
material  in  a  proper  place  on  the  street. 
The  city  should,  of  course,  exercise  care  in 
pladng  the  material ;  and.  If  it  is  of  an  un- 
usual character,  the  additional  duty  might 
be  imposed  of  exercising  reasonable  care  to 
prevent  injuries  growing  out  of  the  fright 
of  horses  using  the  street    •    •    • 

"There  is  quite  a  difference  between  the  lia- 
bility of  a  city  for  placing  or  permitting  to 
remain  In  its  streets  material  or  objects  not 
necessary  for  the  use  of  the  dty  in  the  con- 
struction or  improvement  of  its  streets  and 
its  liability  for  occupying  its  streets  with 
material  that  is  needed  for  construction  or 
repair.  In  the  first-mentioned  state  of  the 
case  the  dty  would  not  be  keeping  its  streets 
reasonably  safe  for  public  travel  if  by  its 
negligence  it  permitted  them  to  become  in- 
cumbered with  articles  or  objects  calculated 
to  frighten  horses  of  ordinary  g^itlenees; 
whereas.  In  the  other  instances,  no  liability 
would  attach  if  proper  care  was  taken  In 
the  location  of  the  usual  material." 

An  extended  note  to  that  case,  after  a  re- 
view of  very  many  of  the  decided  cases  with 
respect  to  the  liability  of  munidpal  corpora- 
tions for  defects  or  obstructions  in  streets, 
gives  the  writer's  conduslons  from  them  as 
follows:  "Nor  is  the  temporary  obstruction 
of  a  street  for  the  purposes  of  improvement 
thereof  unlawful,  when  a  reasonable  neces- 
sity exists  therefor;  and  munidpal  corpora- 
tions are  not  answerable  in  damages  for  per- 
mitting it  But  the  duty  of  a  munidpal  cor- 
poration to  improve  and  repair  its  streets 
and  keep  them  free  from  obstruction  is  cou- 
pled with  a  duty  to  protect  the  traveling 
public  while  the  obstruction  exists,  so  far 
as  is  compatible  with  the  temporary  inter- 
ference of  those  intrusted  with  their  care. 
And  obstructions  of  this  class  can  be  made 
only  when  a  matter  of  necessity,  and  can  be 
continued  only  for  a  reasonable  time  com- 
mensurate with  the  reasonable  prosecution 
of  the  work;  and  the  municipal  corporation 
is  bound  so  to  guard  and  light  the  obstruc- 
tions as  to  render  the  street  reasonably  saft 
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for  use,  or  to  entirely  dose  the  street  agalnet 
^  the  public  \t  neceflsary  to  prevent  aoddents.'' 

The  caae  of  District  of  Oolnmbia  ▼.  Moul* 
ton,  182  U.  S.  576,  21  8np.  Ct  840,  45  D.  Ed. 
1237,  is  Instmctiye  as  to  when  an  obstruc- 
tion left  in  a  street  is  lawful  or  reasonable 
and  when  unlawful  or  unreasonable.  In 
that  case  a  steam  roller  which  had  been  used 
in  repairing  the  street  was  left  close  to  the 
-south  curb  pf  Park  street,  from  20  to  30  feet 
west  of  Pine  street,  and  over  the  roller  was 
placed  a  canvas  cover.  The  plaintiff  was 
injured  as  the  result  of  his  horse  taking 
fright  at  the  roller,  and  brought  his  suit  to 
fecover  damages  therefor.  The  trial  court 
ruled  that  the  facts  did  not  present  a  case 
•of  negligence  and  directed  a  verdict  for  the 
•defendant  In  the  opinion  of  the  Supreme 
Court  by  Mr.  Justice  White  (now  Chief  Jus- 
tice), affirming  the  judgment  of  the  trial 
•court,  it  is  said:  "The  steam  roller  in  ques- 
tion had  been  brought  to  the  place  where 
the  accident  occurred  for  a  lawful  purpose, 
Tiz.,  that  of  performing  a  duty  enjoined  up- 
on the  district  to  keep  in  repair  the  streets 
eubject  to  its  control.  The  use  of  an  appli- 
ance such  as  a  steam  roller  was  a  necessary 
means  to  a  lawful  end — ^a  means  essential 
to  the  performance  of  a  duty  imposed  by 
law.  It  must  therefore  fo^ow  that  if  in 
the  legitimate  and  proper  use  of  such  ma- 
•chlne,  with  reasonable  notice  to  the  public 
of  such  use,  an  Injury  is  occasioned  to  one 
of  the  public,  such  injury  is  damnum  absque 
injuria.  Lane  v.  Lewiston,  91  Me.  292,  294, 
39  Atl.  999;  Morton  v.  Frankfort,  55  Me.  46; 
Caimcross  v.  Pewaukee,  78  Wis.  66,  47  N.  W. 
13,  10  L.  R.  A.  473,  commentlog  upon  and 
explaining  Hughes  v.  Fond  du  Lac,  73  Wis. 
880,  41  N.  W.  407.  Conceding  that  the  roller 
was  an  object  calculated  to  frighten  horses 
of  ordinary  gentleness,  yet  at  the  most  the 
Hai>i]ity  of  the  municipality  for  ne^igently 
permitting  such  objects  to  remain  within  the 
limits  of  a  highway,  if  it  exists,  must  pri- 
marily be  dependent  upon  the  fact  that  they 
are  unlawfully  upon  the  highway. 

^We  shall  assume  that  the  period  when 
the  steam  roller  became  serviceable  while  in 
use  oo  Park  street  was  the  forenoon  of  the 
day  prior  to  the  accident,  as  claimed  by  the 
plaintiff.  The  right,  however,  to  use  a  steam 
roller  upon  a  public  street  for  the  purpose 
of  the  repair  of  such  street  we  think  neces* 
sarily  includes  the  right  to  retain  the  roller 
upon  the  street  until  a  reasonable  time  after 
the  necessity  for  the  use  of  the  machine  has 
terminated,  in  the  meantime  exercising  due 
care  in  the  deposit  of  the  machine  when  not 
In  use^  and  giving  due  notice  and  warning  to 
the  public  of  the  presence  of  such  machine 
if  travel  on  the  street  is  permitted*  We  can 
perceive  no  difference  in  principle  between 
using  and  keeping  a  steam  roller  on  the 
etreets  until  the  completion  of  a  particular 
work,  and  the  maintaining  of  a  lawful  ex- 
cavation, such  as  for  the  construction  of  a 
eewer,  or  of  an  underground  road,  and  the 


use  of  an  engine,  derridc,  etc.,  in  connectloii 
with  the  hoisting  of  earth  from  an  excavE« 
tion.  The  appliances  used  in  connection  with 
such  excavations,  even  though  calculated  to 
frighten  horses  of  ordinary  gentleness  not 
familiar  with  such  objects,  undoubtedly  may 
be  retained  at  the  place  where  needed  until 
the  necessity  therefor  has  ceased." 

In  the  case  here,  there  is  no  conflict  la 
the  testimony  given  by  plaintiff  in  error's 
witnesses,  to  the  effect  that  the  hose  pipe  in 
question  was  left  lying  close  to  the  curbstone 
— 1.  e.,  "hugging  the  curbstone,  of  the  side- 
walk along  Green  street  from,  near  its  con- 
nection with  the  water  plug  to  the  catch- 
basin" — and  that  the  city's  servants  placed 
at  nightfall  a  lighted  lantern  on  the  curb- 
stone on  Green  street,  with  that  of  defend* 
ant  In  error  and  her  witnesses,  to  the  effect 
that  the  hose  pipe,  at  the  time  of  the  acci- 
dent to  her,  was  two  or  three  feet  out  from 
the  curb,  and  that  they  saw  no  lantern  on 
the  curbstone. 

J.  W.  Wood,  the  street  inspector,  with  an 
experience  of  twenty-odd  years  in  that  posi- 
tion, and  C.  B.  Porter,  the  policeman  on  the 
beat  where  and  when  the  accident  occurred, 
both  testify  that  the  hose  pipe  was  placed 
and  left  right  up  sgainst  the  curb  of  the 
sidewalk,  instead  of  two  or  three  feet  away ; 
while  defendant  in  error  and  her  witnesses 
only  saw  the  pipe  after  the  accident,  and  in 
effect  say  nothing  more  with  respect  to  the 
lighted  lantern  in  question  than  that  tl^y 
did  not  see  it  Therefore  their  testimony  is 
simply  negative  in  its  nature. 

Barrow,  one  of  the  city's  street  hands,  tes- 
tified positively  that  he  had  put  the  lighted 
lantern  on  the  curbstone  just  south  of  the 
crossing  at  sundown  on  the  night  of  the  ac- 
cident, that  he  went  back  there  twice  during 
the  night,  that  it  was  still  burning,  that  he 
took  it  away  the  following  morning,  and  that' 
it  had  not  then  gone  out  Wood,  the  street 
Inspector,  states  also  that  he  saw  the  lighted 
lantern  soon  after  supper,  and  that  he  usual- 
ly ate  supper  at  that  season  of  the  year 
about  5:30  o'clock. 

[4]  With  the  evidence  of  Wood,  Porter, 
and*  Barrow  before  the  jury  and  not  in  con- 
flict with  any  evidence  offered  by  defendant 
in  error  as  to  where  the  hose  pipe  was  left 
at  sunset  on  the  evening  of  this  accident, 
and  what  light  or  lights  had  been  provided 
to  disclose  its  presence,  the  jury,  in  order  to 
flnd  plaintiff  in  error  guilty  of  actloDable 
negligence,  necessarily  had  to  regard  those 
city  officials  or  servants  as  perjurers,  or  to- 
tally disregard  their  evidence;  for,  if  the 
hose  pipe  was  where  these  officials  say  it 
was  left  at  sunset,  5:07  o'clock,  and  where 
no  one  could  stumble  over  it,  and  the  light 
to  disclose  its  presence  was  what  they  say 
it  was,  plaintiff  in  error  could  not  be  held 
liable  for  negligence  by  reason  of  the  loca< 
tion  of  the  hose  pipe,  unless  there  was  evi- 
dence sufficient  to  justify  the  conclusion  that 
the  city's  officials,  or  some  of  them,  knew 
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or  ought  to  have  known  that  the  hose  pipe 
had  become  displaced  from  where  It  was 
left  at  sunset,  and  should  have  replaced  it 
before  this  accident  happened,  about  20  min- 
utes to  8  o'clock.  Instead  of  evidence  even 
tending  to  sustain  such  a  conclusion,  there 
is  none  whatever,  and  In  the  absence  of  all 
evidence  of  actual  notice,  it  was  not  an  ar- 
bitrary right  of  the  Jury  to  say  that  between 
sunset  on  November  6,  1908,  and  20  minutes 
to  8  o'clock  of  that  evening,  was  a  reasonable 
time  within  which  the  dty  should  have 
known  of  the  defect  in  its  streets  complained 
of  in  this  action.  Portsmouth  v.  Houseman, 
supra. 

Even  though  it  had  to  be  taken  as  true 
that  the  hose  pipe  was  lying  in  the  street 
two  or  three  feet  from  the  curb  of  the  side- 
walk, and  that  there  was  no  lighted  lantern 
on  the  curbing  at  the  time  of  the  accident, 
it  is  not  a  necessary  conclusion  to  be  drawn 
from  the  evidence  that  the  plaintiff  in  error 
not  only  left  this  obstruction  in  the  street, 
but  negligently  failed  to  do,  as  a  precaution 
against  Injury  to  travelers  along  the  street, 
that  which  it  could  be  reasonably  required 
to  do  under  the  circumstances. 

[8,  6]  Practically  the  only  excuse  defendant 
in  error  gives  for  not  seeing  the  hose  pipe  is 
that  it  was  the  same  color  as  the  asphalt 
pavement,  that  the  pipe  did  not  have  water 
flowing  through  it,  and  that  it  was  lying  flat 
on  the  street;  and  this  is  claimed  by  her 
although  all  of  her  other  witnesses,  as  well 
as  those  for  the  defense,  testified  that  the 
water  was  flowing  through  the  pipe,  and  ac- 
cording to  the  proof,  with  which  there  is 
no  conflict,  the  noise  of  the  water  passing 
through  the  pipe  into  the  catch-basin  could 
be  heard  by  any  one  not  deaf  at  least  00  feet 
away,  and,  further,  that  the  burning  electric 
light  directly  over  the  pipe  was  sufficient  to 
enable  a  traveler  on  the  street  to  see  it  when 
100  or  more  feet  away.  Just  what  the  de- 
fendant in  error  meant  by  her  statement 
that  'the  electric  light  was  real  low  that 
night,  in  the  shadow,*'  is  not  clear,  since 
there  is  no  evidence  in  the  case  as  to  the 
light  being  obstructed  by  a  shadow,  and  she 
only  says  that  she  noticed  the  shadow  after 
she  sat  down  on  the  steps,  and  all  that  she 
testified  to  as  to  the  situation  then  is  based 
upon  what  she  noticed  after  her  accident 
and  after  she  sat  down.  It  was  a  cold, 
windy  night,  and  she  admits  that  she  was 
hurrying  to  the  theater  to  be  there  on  time, 
and  holding  her  coat  around  her  neck  and 
looking  straight  to  the  front — i  e.,  down 
tlie  street  beyond  where  she  was  walking; 
so  that,  even  if  it  be  true  that  there  was  no 
lighted  lantern  on  the  curbing  of  the  side- 
walk along  Qreen  street,  and  there  was  a 
shadow  on  the  walkway  along  High  street, 
reasonably  fair-minded  men  would  never 
draw  the  conclusion  that  the  Injury  of  which 
defendant  in  error  complains  was  caused  by 


either  of  those  conditions.  Indeed,  the  only 
conclusion  that  can  be  reasonably  drawn 
from  her  own  evidence  and  the  undisputed 
facts  testified  to  on  behalf  of  the  defense  is 
that  defendant  In  error,  by  hurrying  along 
the  street,  taking  no  precaution  for  her  own 
safety,  so  directly  contributed  to  the  accident 
which  caused  her  injuries  that  a  recovery 
therefor  is  precluded,  even  though,  as  a  mat- 
ter of  law,  It  could  be  held  that  the  presence 
of  the  hose  pipe  In  the  street  was  an  unlaw- 
ful and  an  unreasonable  obstruction  therein. 

In  either  view  of  the  case,  we  are  of  opin- 
ion that  the  circuit  court  erred  in  not  setting 
aside  the  verdict  of  the  jury  and  granting 
plaintiff  in  error  a  new  trial ;  and  this  court 
will  enter  here  the  judgment  the  circuit 
court  ought  to  have  entered. 

Reversed. 

(112  Va.  318) 
CONSOLVO  ft  CHESHIRE  v.  FERRIES  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June  8, 

1911.) 

1.  FEBBIES  (t  l6*)~IiBASE&-CONSTBUCnON. 

The  city  of  Portsmouth  and  the  county  of 
Norfolk  were  jointly  entitled  to  the  use  of  a 
certain  ferry  landing,  though  the  county  had  le- 
^  title.  This  property  had  been  leased  for  a 
one  time,  and  previous  lessees  had  extended  the 
anding  space  oy  filling  in  a  certain  strip  of 
land,  and  those  lessees  had  used  that  land  for 
over  20  years.  Both  the  county  and  city  leased 
the  ferry  and  other  joint  property  to  the  plain- 
tifiTs  assignee,  which  lease  included  all  of  the 
ferry  property  belonging  to  both.  On  the  same 
day  the  lease  was  made  to  plaintiflTs  assignee, 
the  county  leased  the  property  filled  in  to  de- 
fendant's assignee,  which  lease,  after  describing 
the  property  as  part  of  the  Norfolk  county  dock 
property,  provided  that,  if  the  use  of  that  prop- 
erty became  necessary  for  the  ferries,  it  should 
be  released  and  given  up.  Held,  that  this  land 
was  part  of  the  ferry  property,  and,  as  the  de- 
fendants' lease  recognized  the  paramount  rights 
of  the  plaintiff,  plaintiff  was  entitled  to  the  use 
of  this  property  when  it  became  necessary  for 
ferry  purposes. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent. 
Dig.  •§§  38-40;   Dec  Dig.  f  16.*] 

2.  FOBCIBLE  E)NTBT  AND  DXTAINEB  ({  8*>— TI- 
TLE TO   SUPPOBT. 

Under  Code  1904,  |  2716,  providing  that 
an  action  of  unlawful  detainer  may  be  brought 
by  one  ousted  from  the  possession  of  land  to 
which  he  is  entitled,  no  matter  what  his  title 
may  be,  the  lessees  of  a  feriy  landing  demised 
to  them  by  the  county  of  Norfolk  and  the  city 
of  Portsmouth  may  maintain  sach  an  action, 
though  their  right  be  only  a  license  or  a  privi- 
lege. 

[Ed.  Note.— For  other  cases,  see  Forcible  E2n- 
try  and  Detainer,  Cent.  Dig.  f§  35,  36;    Dec. 

Dig.  t  a*] 

8.   FOBCIBLB    ENTBT   AND    DETAINEB    (S    18*)— 

Pasties— Necessabt  Parties. 

The  city  of  Portsmouth  and  the  county  of 
Norfolk  were  jointly  entitled  to  the  use  of  a 
certain  ferry  landing,  though  the  county  had  the 
legal  title.  Both  united  in  a  demise  of  this 
property,  and  their  lessees  brought  an  action 
of  unlawful  detainer  against  persons  holding 
part  of  the  landing  adversely  to  them.  HeW. 
that  it  was  unnecessary  that  the  county  of  Nor- 
folk be  a  party,  for  its  title  could  not  be  affect- 
ed, by  judgment  in  favor  of  the  lessee,  to  land 
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whidi  rightfully  belonged  to  the  leeiee  under  the 
terms  of  the  demise. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {(  84-87;  Dec.  Dig. 
S  !&♦] 

Error  to  Corporation  Court  of  City  of  Nor- 
folk. 

Unlawful  detainer  by  the  Ferries  Company 
against  Consolvo  ft  Cheshire.  There  was  a 
judgment  for  plaintiff*  and  detendants  bring 
error.    Affirmed. 

Edward  R.  Baird,  Jr.,  for  plaintiffs  in 
error.  R.  Randolph  Hicks,  for  defendant 
in  error. 

HARRISON,  X  This  action  of  unlawful 
detainer  was  brought  by  the  Ferries  Com- 
pany against  Consolvo  &  Cheshire  to  gain 
possession  of  a  small  strip  of  land  constitut- 
ing part  of  the  wharf  or  landing  of  the  Nor- 
folk county  ferries.  The  disputed  strip  of 
land  lies  immediately  east  of  Campbeirs 
wharf,  and  has  a  width  of  5  feet  and  5 
inches  at  its  northerly  extremity,  and  a 
width  of  11  feet  and  5  Inches  at  its  southerly 
extremity.  That  portion  of  the  county  wharf 
which  lies  immediately  adjoining  this  narrow 
strip  is  used  as  a  station  and  driveway  for 
the  wagons,  trucks,  carriages,  etc.,  that  are 
to  be  transported  across  the  river. 

It  appears  that,  from  an  early  day  in  the 
tiistory  of  the  country  until  the  incorporation 
of  the  city  of  Portsmouth  in  the  year  1858, 
the  Norfolk  county  ferries  were  maintained 
by  the  county  of  Norfolk.  By  an  act  'of  the 
Legislature,  in  March,  1858  (Acts  1857-68, 
c.  266),  the  maintenance  of  these  ferries  was 
Imposed  Jointly  upon  the  city  of  Portsmouth 
and  the  county  of  Norfolk.  This  act  pro- 
vided, among  other  things,  as  follows:  "No 
wharf  or  other  property  belonging  to  the 
Norfolk  county  ferry  now  established  by 
law,  or  purchased  for  its  use,  shall  be  sold 
or  otherwise  disposed  of  without  the  con- 
current consent  of  the  council  of  the  city  of 
Portsmouth,  and  the  court  of  said  county  of 
Norfolk,  but  shall  be  held  for  the  use  of 
said  ferry.** 

The  creation  of  the  city  of  Portsmouth 
gave  rise  to  a  controversy  between  the  county 
and  the  city  as  to  their  respective  rights  in 
this  county  dock.  Arbitrators  were  appoint- 
ed to  settle  their  differences,  who,  among 
other  things,  found  as  follows:  "As  to  the 
fifth  item  of  said  submission,  viz.,  the  rights 
of  the  said  parties  in  the  real  estate  situate 
In  the  city  of  Norfolk,  now  used  as  a  landing 
for  the  Norfolk  county  and  Berkley  ferries, 
we  do  award,  adjudge,  and  decide  that  the 
title  to  the  said  real  estate — that  is  to  say, 
the  title  to  the  soil  or  land  itself— is  in  the 
county  of  Norfolk  only,  which  is  the  legal 
owner  thereof,  but  that  this  title  and  owner- 
ship Is  subject  to  the  Joint  right  of  the  said 
county  and  ^;lty  to  the  ferry  landing,  and 
right  of  way  over  the  said  soil  or  land,  and ' 


that  the  rights  and  interests  of  the  said  city 
of  Portsmouth  in  the  said  landing,  as  now 
used,  or  as  it  may  be  hereafter  used,  are 
commensurate  and  coequal  with  those  of  tbe 
said  county." 

These  findings  of  the  arbitrators  passed 
into  judgment  as  the  final  determination  of 
the  rights  of  the  parties. 

[1]  From  1858  to  1889  the  city  of  Ports- 
mouth cuQd  the  county  of  Norfolk  Jointly 
operated  these  ferries;  but  in  1889,  pur- 
suant to  an  act  of  the  Legislature  (Code 
1887,  %  1371  [Code  1904,  p.  762]),  the  ferries 
were  leased  by  the  county  and  city  Jointly 
to  Gill  ft  Thomas  for  a  period  of  10  years, 
from  1899  they  were  leased  to  T.  J.  Wool 
and  others  for  a  period  of  10  years,  and  from 
1909  they  were  leased  for  a  like  period  to 
R.  E.  Jordan.  The  granting  clause  in  these 
three  leases,  executed  respectively  In  1889, 
1899,  and  1909,  is  as  follows:  The  lessors 
"  ^  *  *  do  hereby  demise  and  lease  unto 
•  ♦  ♦,  subject  to  all  and  every  of  the 
terms  and  conditions  set  forth,  the  following 
property,  to  wit:  The  property  owned  Joint- 
ly by  the  city  of  Portsmouth  and  Norfolk 
county,  known  as  the  ^Norfolk  county  fer- 
ries/ tdgether  with  all  the  steamers,  boats, 
their  apparel  and  appurtenances,  and  the 
wharfs,  docks,  landings,  buildings,  and  all 
other  property  now  owned  by  said  city  and 
county,  and  now  used,  or  subject  to  be  used, 
for  the  uses  and  purposes  of  said  ferries." 

The  last-named  lease  to  R.  E.  Jordan, 
dated  March  31,  1909,  was  for  a  period  of 
10  5  ears  from  that  date,  in  consideration  of 
an  annual  rental  of  $135,200,  which,  as  com- 
pared with  that  paid  under  previous  leases, 
is  very  suggestive  of  the  enormous  increase 
of  traffic  over  these  ferries  in  latter  years. 
This  lease  by  the  city  of  Portsmouth  and 
tbe  county  of  Norfolk  to  R.  E  Jordan  was 
assigned  by  him  on  the  10th  day  of  April, 
1909,  to  the  plaintiff  in  this  action,  the 
Ferries  Company. 

The  strip  in  controversy  was  originally 
water,  and  was  filled  up  by  Gill  ft  Thomas 
during  their  lease  from  1889  to  1899,  and 
was  used  by  them  for  billboard  and  storage 
purposes.  This  strip,  which  is  now  a  hard, 
substantial  wharf,  since  it  w€ub  filled  up  by 
the  lessees.  Gill  &  Thomas,  was  used  by  the 
respective  lessees  without  question  during 
the  20  years  from  1889  to  1909,  as  part  of 
the  property  passing  to  them  under  their 
respective  leases;  and  no  serious  question 
can  be  made  that  it  is  a  part  of  the  wharf 
or  landing  of  the  Norfolk  county  ferries, 
which  are  owned,  so  far  as  their  use  and 
operation  is  concerned.  Jointly  by  the  city 
of  Portsmouth  and  the  counly  of  Norfolk, 
and  no  part  of  which  can  be  sold  or  other- 
wise disposed  of  without  the  concurrent  con- 
sent of  the  city  of  Portsmouth  and  the  coun- 
ty of  Norfolk,  but  must  be  held  for  the  use 
of  said  ferry.  Acts  of  Assembly  1857-58, 
p.  173. 
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When  tbe  city  and  county  adrertlsed  the 
last  lease  to  be  sold  March  80,  1909,  they 
stated  that  they  would  lease  "the  property 
owned  Jointly  by  the  city,  of  Portsmouth 
and  Norfolk  county,  known  as  the  ^Norfolk 
county  ferries,'  together  with  all  steamers, 
boats,  their  apparel  and  appurtenances,  and 
the  wharfs,  docks,  landings,  buildings,  and 
all  other  property  now  owned  by  the  said 
city  and  county,  and  now  used  or  subject  to 
be  used  for  the  use  and  purposes  of  said 
ferries." 

On  the  same  day  (March  81,  1909)  that 
the'  lease  under  which  the  plaintiff  claims 
the  right  to  the  possession  of  the  strip  of 
land  in  question  was  executed  by  the  county 
of  Norfolk  and  the  city  of  Portsmouth,  the 
county  of  Norfolk,  acting  alone  and  without 
the  concurrence  of  the  city  of  Portsmouth, 
leased  the  strip  of  land  In  controversy  to 
George  W.  Blanchard  for  a  term  of  10  years. 
This  lease  was  assigned  by  Blanchard  to  Lw 
M.  Sylvester,  who  assigned  the  same  to  Con- 
solvo  &  Cheshire,  the  defendants  in  this 
action.  So  that  the  claim  of  the  defendants 
to  the  possession  of  the  land  is  under  the 
lease  mentioned  from  the  county  of  Norfolk 
to  Blanchard. 

The  strip  of  land  In  controversy  being, 
as  already  seen,  part  of  the  Norfolk  county 
ferries  property,  and  owned,  as  to  its  use 
and  enjoyment.  Jointly  by  the  county  and 
city,  the  county,  under  the  express  terms  of 
the  act  of  March  25,  1858,  had  no  power  to 
lease  it  to  any  one  without  the  concurrent 
consent  of  the  dty  of  Portsmouth.  If,  how- 
ever, the  county  had  possessed  the  power  to 
lease,  without  the  consent  of  the  city,  any 
part  of  the  property,  subject  to  use  for  ferry 
purposes,  the  conditions  have  arisen  under 
which,  by  the  terms  of  the  lease  made  by 
it,  the  defendants  must  surrender  to  the 
Ferries  Company  the  strip  of  land  in  con- 
troversy. 

The  Blanchard  lease,  under  which  the 
defendants  claim,  after  describing  the  prop- 
erty demised  as  part  of  the  Noi^folk  county 
dock  property,  provides  as  follows:  *'It  be- 
ing, however,  understood  and  agreed  between 
the  parties  hereto  that  if  it  shall  within  the 
said  period  of  10  years  become  necessary 
for  the  use  and  conduct  of  the  said  Norfolk 
county  ferries,  in  the  said  city  of  Norfolk, 
that  any  portion  of  the  property  hereby 
demised  shall  be  found  to  be  necessary  for 
the  use  of  said  ferries,  then,  and  in  that 
event,  such  portion  shall  be  released  and 
given  up  by  the  said  party  of  the  second 
part,  and  the  Norfolk  county  ferries  be  al- 
lowed to  occupy  and  use  the  same." 

This  provision  of  the  lease  under  which 
the  defendants  claim  is  a  clear  recognition 
by  the  county  of  Norfolk,  the  lessor  therein, 
that  the  strip  In  controversy  is  part  of  the 
Norfolk  county  ferries  property,  and  express- 
ly provides  that  it  shall  be  surrendered  at 
any  time  during  the  lease  that  it  may  be 
needed  tor  ferry  purposes.    It  conclusively 


appears  from  the  evidrace  that  the  constant- 
ly increasing  use  of  these  ferries  by  the 
public  has  so  congested  the  traffic  as  to  make 
the  use  of  the  strip  in  question  essential 
for  ferry  purposes. 

The  facts  in  this  case  Impel  the  conclu- 
sion that  the  use  of  the  property  in  contro- 
versy belongs  Jointly  to  the  city  of  Ports- 
mouth and  the  county  of  Norfolk,  and  that 
its  use  passed  from  them  to  R.  E.  Jordan 
under  their  Joint  lease  to  him  of  March 
81,  1909,  and  by  assignment  from  R.  E.  Jor- 
dan to  the  Ferries  Company,  the  plaintiff 
in  this  case;  that  its  present  use  by  the 
Ferries  Company  is  a  necessity  for  the  opera- 
tion of  the  Norfolk  county  ferries  and  the 
public  convenience;  and,  further,  that  the 
adverse  claim,  under  the  demise  from  Nor- 
folk county,  asserted  by  the  defendants  Con- 
solvo  &  Cheshirie,  Is  wholly  Inadequate  to 
defeat  the  superior  rights  of  the  plaintiff. 

[2]  It  is  difficult  to  appreciate  the  defend- 
ants' contention  that  the  plaintiff  is  assert- 
ing a  right  to  a  franchise  and  cannot  main- 
tain an  action  of  unlawful  detainer,  the  ef- 
fect of  a  Judgment  in  which  is,  as  claimed, 
to  give  it  an  unqualified  and  absolute  pos- 
session, when  it  is  only  entitled  to  a  qualified 
right  and  qualified  possession.  The  plaintiff 
is  asserting  a  right  to  the  possession  of  land 
that  was  leased  to  it  by  the  owners  thereof 
under  a  clear  and  explicit  lease,  which  land 
is  wrongfully  in  the  possession  of  another. 
The  effect  of  the  Judgment  of  the  lower  court 
is  merely  to  hold  that,  under  the  facts  shown 
of  record,  the  plaintiff  is  entitled  to  the  pos- 
session of  the  land  in  controversy,  to  be 
held  by  him  in  accordance  with  the  terms 
of  his  lease  contract 

Section  2716  of  the  Code  of  1904  provides 
that  the  action  of  unlawful  detainer  shall 
be  brought  against  the  party  iu  possession. 
That  the  property  right  asserted  in  this 
case  by  the  plaintiff  can  be  recovered  in  an 
action  of  unlawful  detainer,  see  Norfolk 
City  T.  Cooke,  27  Grat.  430;  Power  &  Kellog 
V.  Tazewells,  25  Grat.  786. 

In  the  case  last  cited,  the  Tazewells,  under 
authority  of  an  act  of  the  General  Assembly, 
had  leased  for  one  year  from  the  state  In- 
spector of  oysters  a  lot  covered  by  water 
below  low-water  mark  for  the  purpose  of 
planting  oysters  thereon.  The  Tazewells 
had  staked  off  the  lot,  so  as  to  designate  it, 
but  had  planted  no  oysters  thereon,  when 
defendants  took  possession  of  the  lot.  An 
action  of  unlawful  detainer  was  brought  to 
recover  the  possession.  It  was  insisted  that 
the  action  could  not  be  maintained;  that 
the  lease  of  the  state  was  only  a  license  or 
privilege;  that  the  Tazewells  had  no  title 
and  ho  light  of  possession  to  the  bed  of  the 
river  covered  by  water,  and  therefore  could 
not  maintain  an  action  of  unlawful  detainer. 
This  court  held  otherwise,  and  declared  that 
the  lease  to  the  Tazewells  was  not  a  mere- 
license  or  privilege,  but  that  it  conferred 
rights  of  property  in  the  soil  covered  by 


Vb.) 


ABMINIUS  CHEMICALi  00.  y.  WHITE'S  ADM'X 


637 


water,  to  wblch  the  plaintiffs  had  the  right 
of  exclusive  possession,  and  that  the  action 
of  nnlawfal  entry  and  detainer  was  a  proper 
remedy. 

[}]  The  defendant  contends  that  the  coun- 
ty of  Norfolk  should  have  heen  made  a  party 
defendant  to  this  action. 

The  county  of  Norfolk  was  not  formally 
made  a  party«  but  the  record  shows  that  it 
was  represented  by  counsel,  who  defended 
this  suit  through  the  lower  court  and  in  this 
court.  It  waSp  however,  not  necessary  l^iat 
it  should  be  a  party.  The  county  of  Nor^ 
folk,  It  is  true,  was  the  holder  of  the  naked 
legal  title  to  the  property  in  controversy, 
while  it  and  the  city  of  Portsmouth  were 
the  perpetual  joint  and  equal  owners  of  the 
use  and  enjoyment  thereof.  The  county  of 
Norfolk  was  not  in  the  possession  of  the 
property.  On  the  contrary,  it  had  united 
with  the  city  of  Portsmouth  in  leasing  the 
same  to  the  plaintiff  for  a  term  of  10  years, 
and,  therefore,  neither  its  rights  nor  those 
of  the  city  of  Portsmouth  could  be  affected 
by  a  judgment  in  favor  of  their  lessee  for 
land  which  rightfully  belonged  to  that  lessee 
under  the  terms  of  their  demise.  The  plain- 
tiff had  no  other  or  different  rights  against 
its  lessors  after  the  judgment  in  this  pro- 
ceeding was  rejideted  than  it  bad  before. 
The  judgment  only  settled  the  right  of  pos- 
session as  between  the  lawful  lessee  of  the 
property  and  the  defendants,  who  are  claim- 
ing the  possession  under  another  and  differ- 
ent lease. 

There  is  no  error  in  the  judgment  com- 
plained of,  and  it  must  be  affirmed. 

Affirmed. 

cm  Vo.  260) 

ARMINinS  CHEMICAL  CO.,  Inc.,  t, 

WHITE'S  ADM'X.t 
(Supreme  Court  of  Appeals  of  Virginia. 
June  8,  1011.) 

1.  COBPOBATIONS  (5  507*)— SuMifows— Idewti- 
TT  OF  Defendant. 

"Arminius  Chemical  Company,  Incorpo- 
rated.'* was  brought  into  court  on  summons 
served  upon  its  authorized  attorney,  though 
directed  to  "Arminius  Chemical  Company^; 
there  being  but  one  company,  the  first  mention- 
ed, which  succeeded  the  other. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  ld71--2000;  «Dee.  Dig.  f  607.*] 

2.  Pbocess   (S   38»>— RJT0BN— Date. 

A  writ  was  not  bad  because  returnable  on 
the  "third  Monday  in  January,"  instead  of  the 
••third  Monday  in  January  next," 

[Ed.  Note.— For  other  cases,  see  Process, 
Osnt  Dig.  H  30,  31 ;    Dec  Dig.  (  36.*} 

&  Master  and  Servant  (H  278,  279*)— In- 
jury to  Miner— Etidengb— Weight. 
In  an  action  for  death  of  a  miner  while 
being  hoisted  in  a  shaft,  caused  by  sudden  ap- 
plication of  a  brake,  eTidence  held  insufficient 
to  show  negligence  concerning  safety  of  the 
lioisting  machinery  or  selection  of  the  hoistmen. 

[Ed.  /Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §|  954-980;  Dec  Dig.  §1 
27a   279.*]  ' 


Brror  to  Circuit  Court,  Louisa  County. 

Action  by  Richard  S.  White's  administra- 
trlz  against  the  Arminlus  Chemical  Com- 
pany, Incorporated.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

The  following  instructions  were  given  and 
refused,  respectively: 

Plaintiff's  instruction  No.  1,  given: 
''If  the  jury  believo  from  the  evidence  that 
after  the  notices  were  posted  by  the  defend- 
ant at  difTerent  times,  with  respect  to  its 
employ^  using  the  skips,  to  be  carried  to 
and  from  within  the  mine  at  their  bwn  risk, 
the  defendant  did  not  refuse,  but  continued 
as  before  such  notices  were  posted,  to  so 
carry  Its  employes,  including  the  plaintiif's 
Intestate  in  such  skips,  then  such  notices,  so 
far  as  relied  on  by  the  defendant  as  a  de- 
fense to  relieve  it  from  liability  in  this  suit 
for  its  negligence^  if  any  such  there  be,  do 
not  constitute  such  a  defense." 
PlaintilTs  Instruction  No.  2,  given: 
'That,  when  the  plaintlfTs  intestate  enter- 
ed the  service  of  the  defendant,  the  law  pre- 
sumes that  he  contracted  with  reference  to 
the  dangers  and  hazards  incident  to  the  busi- 
ness of  the  employment  as  the  defendant  con- 
ducted it  at  the  time  he  entered  it,  and  that 
the  compensation  was  adjusted  accordingly; 
and 

"The  plaintlfTs  intestate,  while  engaged  in 
the  service  of  the  defendant,  in  the  absence 
of  any  notice  or  warning  to  the  contrary,  or 
the  same  being  obvious  to  him,  or  discover- 
able by  reasonable  care  and  observation  on 
his  part,  was  warranted  by  law  in  presuming 
that  such  dangers  and  hazards  had  not  been 
increased  In  any  way,  and,  In  determining 
what  was  reasonable  care  and  observation 
on  the  part  of  the  plaintlfTs  intestate,  the 
jury  must  take  into  consideration  that  the 
servant  is  not  under  the  same  obligation  as 
the  master  to  know  the  nature  and  extent  of 
the  dangers  and  hazards  which  may  exist, 
unless  they  are  obvious  to  him." 
PlaintlfTs  instruction  No.  8,  given: 
"That  it  was  the  duty  of  the  defendant  to 
use  ordinary  and  all  reasonable  care  to  pro- 
vide hoisting  machinery  reasonably  safe  and 
suitable  for  use  to  which  it  was  put  by  the 
defendant,  and  also  to  use  ordinary  and  all 
reasonable  care,  skill,  and  supervision,  fore- 
thought, and  inspection  to  discover  and  re- 
pair defects,  if  any  therein ;  and, 

"If  the  jury  believe  from  the  evidence  that 
the  new  hoisting  machinery  irrovided  by  the 
defendant  as  used  by  it  before  the  death  of 
the  plaintiff's  Intestate  was  more  dangerous  , 
and  hazardous  to  his  safety  than  the  hoist- 
ing machinery  which  was  provided  and  as 
used  by  the  defendant  at  the  time  of  the  em- 
ployment of  the  plaintiff's  intestate,'  that  this 
was,  before  the  day  plaintiff's  intestate  was 
killed,   known   to  the  defendant,   or  would 
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bare  been  known  to  It  by  tbe  supenrision, 
foretbougbt,  and  inspection,  before  the  death 
of  the  plaintifTs  intestate,  but  was  unknown 
to  the  latter,  and  was  not  obvious  to  and 
could  not  have  been  discovered  by  the  latter 
by  the  use  of  ordinary  and  all  reasonable 
care  and  observation  on  his  part,  that  the  de- 
fendant did  not  give  any  warning  or  notice 
to  the  plaintiff's  intestate  that  there  was  any 
such  increase  of  danger  or  hazard  to  his 
safety,  that  the  fall  of  the  south  skip  and  the 
sudden  stop  and  Jar  of  same  threw  the  plain- 
tifTs intestate  off  therefrom  and  caused  his 
death,  and  that  this  fall,  sudden  stop,  and  Jar 
of  such  skip  occurred  by  reason  of  such  in- 
crease of  danger  and  hazard,  the  Jury  must 
find  for  the  plaintiff  and  assess  her  dam- 
ages as  provided  in  instruction  No.  7  below." 

Plaintiff's  instruction  No.  4,  given: 

"That  it  was  the  duty  of  the  defendant  to 
use  ordinary  and  all  reasonable  care  to  make 
and  give  proper  regulations  and  orders  to  its 
hoistmen  in  doing  their  work,  and  to  see  that 
such  orders  and  regulations  were  obeyed  and 
carried  out  by  them ;   and, 

**If  the  Jury  believe  from  the  evidence  that 
to  use  the  hand  levers  to  control  the  brakes 
on  the  new  hoisting  machinery,  for  the  pur- 
pose of  holding  the  skip  in  the  shaft  with  the 
plaintiff's  intestate  thereon,  and  for  the  pur- 
pose of  stopping  the  skip  when  In  motion  go- 
ing rapidly  down  the  shaft,  was  practically 
the  same  means  as  those  used  with  the  old 
hoisting  machinery  for  such  purposes  when 
the  employment  of  the  plaintiff's  intestate  be- 
gan, and  that  the  use  of  the  compressed  air 
for  such  purposes  by  such  hoistman  as  the 
defendant  Intended  to  provide  was  more  haz- 
ardous and  dangerous  to  the  safety  of  the 
plaintiff's  intestate  than  the  use  of  the  said 
hand  levers  therefor,  that  this  was  known  to 
the  defendant,  or  would  have  been  discovered 
by  it,  before  the  day  plaintiff's  intestate  was 
killed,  had  it  used  ordinary  and  all  reason- 
able care  and  skill  in  supervision,  fore- 
thought, and  inspection  of  said  new  hoisting 
machinery  and  of  its  operation,  but  that  the 
defendant  gave  no  notice  or  warning  of  any 
increased  danger  or  hazard  to  the  plaintifTs 
intestate,  and  that  same  was  unknown  to  the 
latter,  not  obvious  to  him,  and  could  not  have 
been  discovered  by  him  by  the  use  of  ordi- 
nary and  all  reasonable  care  and  observation 
on  his  part,  then  it  was  the  duty  of  the  de- 
fendant to  have  used  said  care  and  give 
some  proper  order  or  regulation  to  its  hoist- 
man,  operating  said  machinery  at  the  time 
plaintiff's  intestate  was  killed,  to  use  said 
hand  levers  for  said  purposes,  and  not  to  rely 
entirely  on  the  compressed  air,  when  hand- 
ling men,  and  to  have  seen  that  such  order  or 
regulation  was  obeyed  and  carried  out  by  the 
hoistman ;   and, 

'*If  the  Jury  believe  from  the  evidence  that 
the  defendant  neglected  to  discharge  such 
duty,  that  the  compressed  air  was  so  used  by 
said  hoistman  for  said  purposes,  that  it  was 
doe  to  the  failure  of  the  defendant  to  make 


I  and  give  such  order  er  regulation  and  to 
^  see  that  same  was  obeyed  and  carried  out  by 
said  hoistman  that  the  compressed  air  was 
used  for  said  purposes,  and  that  by  reason 
thereof  the  plaintiff's  intestate  was  killed, 
the  Jury  must  find  for  the  plaintiff,  and  as- 
sess her  damages  as  provided  in  instruction 
No.  7  below." 
FlaintilTs  instruction  No.  6,  given: 
"That  it  was  the  duty  of  the  defendant  to 
use  ordinary  and  all  reasonable  care  to  see 
that  its  hoistmen  were  reasonably  careful  in 
doing  their  work;   and, 

"If  the  Jury  believe  from  the  evidence  that 
to  use  the  hand  levers  to  control  the  brakes 
on  the  new  hoisting  machinery  for  the  pur^ 
pose  of  holding  the  skip  in  the  shaft  with 
the  plaintiff's  intestate  thereon,  and  for  the 
purpose  of  stopping  such  skip  when  in  motion 
going  rapidly  down  the  shaft,  was  practical- 
ly the  same  means  as  those  used  with  the 
hoisting  machinery  for  such  purposes  when 
the  employment  of  the  plaintiff's  intestate  be- 
gan, that  to  use  the  compressed  air  for  such 
purposes  by  such  a  hoistman  as  the  defend- 
ant intended  to  provide,  and  did  provide, 
was  more  hazardous  and  dangerous  to  tbe 
safety  of  the  plaintiff's  intestate  than  the  use 
of  said  hand  levers^  therefor,  that  this  was 
known  to  the  defendant,  or  would  have  been 
discovered  by  it,  before  the  day  the  plain- 
tiff's Intestate  was  killed,  and  if  it  had  used 
ordinary  and  all  reasonable  care  and  skill  in 
supervision,  forethought,  and  inspection  of 
said  machinery  and  of  its  operation,  but  that 
the  defendant  gave  no  notice  or  warning  of 
any  increased  danger  or  hazard  to  the  plain- 
tiff's intestate,  and  that  the  same  was  un- 
known to  the  latter,  not  obvious  to  him,  and 
could  not  have  been  discovered  by  him  by  tbe 
use  of  ordinary  and  all  reasonable  care  and 
observation  on  his  part,  that  the  hoistman 
provided  by  the  defendant,  who  was  oper- 
ating said  machinery  at  the  time  plaintiff's 
intestate  was  killed,  used  compressed  air  for 
said  purposes,  that  it  was  due  to  such  use, 
instead  of  the  hand  levers  being  used  there- 
for, that  the  plaintiff's  intestate  was  killed, 
and  that  such  hoistman  before  that  day  for  a 
considerable  time  had  habitually  used  the 
compressed  air  for  such  purposes,  and  had 
habitually  not  used  the  said  hand  levers  for 
such  purposes,  in  handling  men,  that  this 
was  known  to  the  defendant,  or  could  have 
been  discovered  by  it,  before  the  day  plain- 
tifTs intestate  was  killed,  had  it  used  ordi- 
nary and  all  reasonable  care  in  supervision 
of  such  hoistman,  and  that  sucl^  hoistman 
was  not  discharged,  nor  any  effort  made  by 
the  defendant  to  prevent  such  failure  to  uf^ 
such  hand  levers,  and  such  hoistman  was 
continued  in  his  employment  until  the  plain- 
tiff's intestate  was  killed,  the  Jury  must  find 
for  the  plaintiff,  and  assess  her  damages  as 
provided  In  instruction  No.  7  below." 
Plaintiff's  instruction  No.  6,  given: 
^That  it  was  the  duty  of  the  defendant  to 
use  ordinary  and  all  reasonable  care  to  pro- 
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Tide  a  hoiBtman  sufficiently  experienced  In 
the  nse  of  the  methods  furnished  hy  the  new 
hoisting  machinery  for  controlling  the  brakes, 
and  in  fit  condition  physically  and  mentally 
to  operate  such  machinery  with  reasonable 
care  and  skill,  having  regard  to  the  safety  of 
the  other  employ^  of  the  defendant,  includ- 
ing the  plaintiff's  intestate,  and  also  to  use 
such  care  to  inform  itself,  by  superyision  and 
superintendence,  up  to  the  time  plaintifTs  in- 
testate was  killed,  whether  the  hoistman, 
who  was  operating  such  machinery  at  the 
time,  was  thus  sufficiently  experienced,  and 
was  also  in  such  fit  condition  to  so  operate 
such  machinery;    and, 

**If  the  Jury  believe  from  the  evidence  that 
the  hoistman  provided  by  the  defendant,  who 
was  operating  said  machinery  at  the  time 
plaintifTs  intestate  was  killed,  was  not,  at 
such  time,  sufficiently  experienced  in  using 
compressed  air,  or,  if  sufficiently  experienced, 
was  not  in  a  fit  condition,  physically  or  men- 
tally, by  reason  of  his  being  sick  with  the 
pleurisy,  to  operate  said  machinery  with  rea- 
sonable care  and  skill,  having  regard  to  the 
safety  of  the  other  employes  of  the  defend- 
ant, including  the  plaintilTs  intestate,  that 
the  defendant  knew,  or  could  have  discover- 
ed before  the  day  plaintifTs  intestate  was 
killed,  such  lack  of  experience  on  the  part 
of  such  hoistman,  or,  sufficiently  long  before 
the  plaintifTs  intestate  was  killed  for  the 
hoistman  to  have  been  put  off  duty  before  he 
was  killed,  so  knew  or  could  have  discovered 
such  unfit  condition,  physically  or  mentally, 
of  such  hoistman,  by  the  use  of  ordinary  and 
all  reasonable  care  by  the  defendant  to  in- 
form itself  on  these  subjects ;  and, 

**lt  the  Jury  believe  from  the  evidence  that 
the  loss  of  control  of  the  skip  and  its  subse- 
quent stopping  with  a  sudden  and  violent 
Jar  threw  the  plaintiff's  intestate  off  down 
the  shaft  and  killed  him,  and  that  such  loss 
of  control  of  the  skip,  and  such  subsequent 
stopping  and  violent  Jar  of  the  skip,  was  due 
to  said  lack  of  sufficient  experience  by  said 
hoistman  in  the  use  of  compressed  air,  or  to 
his  not  being  in  said  fit  condition,  physically 
or  mentally,  by  reason  of  his  being  sick  of 
the  pleurisy,  or  to  either  of  these  things,  the 
Jury  must  find  for  the  plaintiff  and  assess 
her  damages  as  provided  in  instruction  No.  7 
below." 

PlaintilTs  Instruction  No.  7,  given: 

''If  you  find  for  the  plaintiff,  in  ascertain- 
ing the  amount  of  damages,  you  should  as* 
sess  same  with  reference: 

"First  To  the  pecuniary  loss  sustained  by 
the  widow  and  the  two  children  of  Richard 
S.  White^  by  reason  of  his  death,  fixing  the 
same  at  such  sum  as  would  be  equal  to  the 
probable  earnings  of  the  deceased,  taking  in- 
to consideration  his  age,  business  capacity, 
experience,  health,  habits,  energy,  and  perse- 
verance, during  what  would  probably  have 
been  his  lifetime  if  he  had  not  been  killed. 

''Second.  Bj  adding  thereto  compensation 


for  the  loss  of  his  care,  attention,  and  so- 
ciety to  his  widow  and  children. 

'*Third.  By  adding  such  further  sum  as 
you  may  deem  fair  and  Just  by  way  of  solace 
and  comfort  to  his  widow  and  children  for 
the  sorrow,  suffering,  and  mental  anguish  oc- 
casioned them  by  his  death — ^the  entire  dam- 
ages in  such  case  not  to  exceed  the  sum  of 
110,000." 

And  likewise,  after  the  introduction  of  the 
foregoing  testimony,  the  defendant  moved  the 
court  to  give  the  Jury  the  following  24  in- 
structions : 
Defendant's  instruction  No.  1,  given: 
"The  court  instructs  the  Jury  that  the  neg- 
ligence of  the  defendant  in  this  case  cannot 
be  inferred  from  the  mere  happening  of  the 
accident  by  which  the  decedent.  White,  lost 
his  life.  That  fact  does  not  raise  even  a 
prima  fade  presumption  that  the  defendant 
was  guilty  of  negligence  or  a  breach  of  duty 
to  White. 

"Negligence  of  the  defendant  is  an  affirma- 
tive fact,  to  be  established  by  preponderating 
proof.  The  party  who  affirms  negligence 
must  establish  it  by  proof  sufficient  to  Isatisfy 
reasonable  and  well  balanced  minds.  The 
evidence  must  show  more  than  the  probabil- 
ity of  a  negligent  act,  or  else  there  can  be  no 
recovery.  An  inference  cannot  be  drawn 
from  a  presumption,  but  must  be  founded 
upon  some  fact  legally  established." 
Defendant's  instruction  No.  2,  given: 
"The  court  instructs  the  Jury  that  all  em- 
ploy^ serving  a  common  master,  drawing  au- 
thority and  compensation  from  the  same 
source,  although  working  In  different  grades 
and  departments,  are  fellow  servants,  and 
assume  the  risk  of  each  other's  negligence." 
Defendant's  instruction  No.  8,  given: 
"The  court  instructs  the  Jury  that  under 
the  evidence  in  this  case,  the  hoistman, 
Schmitz,  and  the  plaintiff's  intestate  were 
fellow  servants,  and  if  the  Jury  believe  from 
the  evidence  that  the  injury  was  caused  by 
the  careless  manner  in  which  Schmitz  oper- 
ated the  machinery,  and  that  said  careless- 
ness on  his  part  was  not  due  to  incompetency 
or  unfitness,  or  had  not  been  habitual  during 
the  period  after  the  installation  of  the  new 
machinery  up  to  the  death  of  the  plaintiff's 
intestate,  then  the  Jury  must  find  for  the  de- 
fendant." 
Defendant's  instruction  No.  4^  given: 
"The  court  instructs  the  Jury  that  the  de- 
fendant was  not  required  In  law  to  guarantee 
the  absolute  competency  and  fitness  of  its 
hoistman,  Schmitz.  It  was  only  required  to 
exercise  ordinary  care— that  is,  such  care  as 
a  man  of  ordinary  prudence  would  exercise 
under  like  circumstances — ^in  the  selection 
and  retention  of  Schmitz  as  hoistman.  And 
if  the  Jury  believe  that  the  defendant  did 
exercise  such  care  in  the  selection  and  reten- 
tion of  Schmitz  as  a  hoistman,  then  the  de- 
fendant would  not  be  responsible  for  the 
death  of  the  plaintiff's  intestate.  White,  if  it 
was  caused  by  Schmltz's  incompetency  or  un- 
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fltnesB)  and  the  Jury  abocild  find  for  the  de- 
fendant" 
Defendant's  Instruction  No.  S,  given: 
'The  court  Instructs  the  jury  that  al- 
though they  may  believe  from  the  evidence 
that  at  the  time  of  the  accident  Schmitz  was 
nervous  and  was  suffering  from  pleurisy,  and 
that  the  injury  to  White  was  due  to  these 
causes,  still  the  defendant  would  not  be  re- 
sponsible for  White's  death  unless  it  knew, 
or  ought  to  have  known,  prior  to  the  acci- 
dent, of  Schmitz's  condition,  and  did  not  like- 
wise know,  before  the  accident,  that  this 
condition  rendered  him  unfit  and  incompe- 
tent to  operate  the  hoist.** 
Defendant's  instruction  No.  6,  given: 
"The  court  instructs  the  jury  that  the  hap- 
pttiing  of  the  accident  by  which  the  platn- 
tifTs  intestate.  White,  lost  his  life  cannot 
be  considered  by  the  jury  as  evidence  tend- 
ing to  show  that  the  defendant  knew,  or 
should  have  known,  of  Schmitz's  condition, 
or  of  his  incompetency,  if  such  incompetency 
existed.  The  burden  is  upon  the  plaintiff  to 
show  that  Schmitz,  the  hoistman,  was  incom- 
petent and  unfit,  and  likewise  to  show  that 
the  accident  was  caused  by  his  incompetency 
or  unfitness,  and  that  the  defendant  knew  or 
should  have  known  of  the  alleged  incompe- 
tency or  unfitness  prior  to  the  time  the  ac- 
cident occurred." 
Defendant's  instruction  No.  7,  given: 
'The  court  Instructs  the  jury  that  the  fact 
that  the  defendant,  after  the  accident,  may 
have  adopted  a  different,  method  for  holding 
the  skip  in  place,  cannot  be  con^dered  by 
the  jury  as  evidence  tending  to  show  that 
the  method  adopted  by  the  defendant  prior 
to  the  accident  was  a  negligent  method." 

Defendant's  instruction  No.  8»  as  modified 
by  the  court: 

•The  court  Instructs  the  jury  that  it  was 
the  duty  of  Mr.  White  to  protect  himself  as 
far  as  he  could,  and  take  the  safest  place  on 
the  skip  which  the  circumstance^  would  ad- 
mit, and  that  if  he  failed  to  do  this,  but  took 
the  more  dangerous  position,  and  that  but 
for  such  position  he  would  not  have  been 
thrown  from  the  skip,  then  he  was  guilty  of 
contributory  negligence  which  proximately 
caused  his  death,  and  his  administratrix  can- 
not recover  in  this  action,  notwithstanding 
the  fact  that  you  may  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  neg- 
ligence but  for  which  the  accident  would  not 
have  occurred,  unless  the  fury  shall  believe 
from  the  evidence  that  the  position  taken  on 
tAe  skip  by  the  plaintifTs  intestate  tons  his 
customary  position,  and  that  the  defendant 
before  said  intestates  death  had  been  ao- 
outtomed  to  allow  its  employes  to  be  carried 
in  such  position  on  its  skip,  in  which  case 
this  paroffraph  of  these  instructions  will  not 
bar  you  from  finding  a  verdict  for  the  platn" 

(Underscored  part  being  court's  modifica- 
tion; such  underscoring,  however,  not  being 
thore  when  given  the  Jury.) 


Defendant's  instructi<m  No.  9,  given: 
"The  court  Instructs  the  jury  that  the  de- 
fendant la  not  liable  in  this  case,  unless  it 
had  notice,  either  actual  or  constructive,  of 
the  unfit  condition  of  Schmitz,  if  you  shall 
believe  from  the  evidence  that  he  was  unfit 
Actual  notice  means  knowledge  of  the  fact 
that  he  was  too  ill  to  be  safely  intrusted  with 
the  work,  and  that  to  allow  him  to  work 
would  likely  result  in  the  death  or  injury  of 
some  third  person. 

"Constructive  notice  is  that  which  the  law 
Imputes  to  the  defendant  from  Qegligent  ig- 
norance ;  that  is,  its  failure  to  observe  some 
fact  or  facts  which  a  person  of  ordinary  pru- 
dence and  forethought  in  a  like  situation 
would  have  seen  and  acted  upon.  In  order 
to  charge  the  defendant  with  negligence  for 
falling  to  observe  the  symptoms  of  disease  in 
evidence,  it  is  essential  that  the  plaintiff 
show  that  such  symptoms  did  actually  exist ; 
that  is,  that  the  symptoms  described  in  the 
evidence  were  exhibited  and  manifested  by 
Schmitz.  And  this  must  be  shown  by  affirm- 
ative evidence,  and  cannot  be  left  to  con- 
jecture or  presumption." 
Defendant's  instruction  No.  10,  given: 
The  court  Instructs  the  jury  that  an  em- 
ploy6  assumes  all  risks  from  causes  which 
are  known  to  him,  or  which  he  could  discover 
by  the  exercise  of  ordinary  care.  Including 
the  risks  from  the  method  of  doing  the  work 
used  by  his  employer.  And  even  if  there 
was  a  safer  and  better  way  to  do  it.  If  the 
danger  was  known  to  the  plaintifTs  Intes- 
tate, or  could  have  been  known  by  him  by 
the  exercise  of  ordinary  care,  the  jury  must 
find  for  the  defendant" 
Defendant's  instruction  No.  11,  given: 
•The  court  instructs  the  jury  that  no  mat- 
ter how  dangerous  the  work  in  which  a  ser- 
vant may  be  engaged,  the  duty  Imposed  by 
law  on  the  enu)loyer  is  to  exercise  ordinary 
care  for  the  employe's  safety,  and  by  ordi- 
nary care  is  meant  such  care  as  a  man  of  or- 
dinary prudence  would  exercise  under  like 
circumstances ;  and  if  the  jury  believe  from 
the  evidence  that  the  defendant  company  ex- 
ercised ordinary  care  to  provide  for  the  saf^ 
ty  of  the  decedent  White,  then  the  defendant 
company  would  not  be  responsible  for  his 
death,  and  the  jury  must  find  for  the  defend* 
ant" 
Defendant's  instruction  No.  12,  given: 
'The  court  Instructs  the  jury  that  the  de- 
fendant company  was  not  an  insurer  of  the 
safety  of  the  decedent.  White,  and  was  not 
required  in  law  to  adopt  the  safest  and  best 
means  of  providing  for  his  safety.  The  law 
required  the  defendant  company  to  use  such 
means  for  providing  for  the  safety  of  the 
decedent.  White,  as  are  generally  employed 
by  reasonably  prudent  persons  engaged  in 
the  same  kind  of  woik  under  like  circum- 
stances; and,  if  the  jury  believes  from  the 
evidence  that  the  defendant  company  used 
such  means  for  keeping  its  mine  safe  as  are 
generally  used  by  reaaoaably  prudent  peraons 
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III  the  flame  kind  of  work  imder  like  dicani- 
•tances,  then  the  company  would  not  be  i^ 
sponsible  for  the  decedent's  death,  and  the 
Jury  must  find  for  the  defendant" 
Defendant's  instruction  No.  18,  given: 
'The  court  Instructs  the  Jury  that  It  is  not 
negligence  to  fail  to  take  a  precautionary 
measure  to  prevent  an  injury,  which,  if  tak- 
en, would  have  prevented  it,  when  the  in- 
Jury  could  not  reasonably  have  been  fore- 
seen ;  and  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  company,  taking  in- 
to consideration  the  conditions  as  they  exist- 
ed at  the  time  of  the  happening  of  the  acci- 
dent, could  not  reasonably  have  foreseen  that 
such  an  accident  was  likely  to  occur,  then  it 
was  not  negligence  on  the  part  of  the  defend- 
ant in  not  taking  precautionary  measures, 
which,  if  taken,  would  have  prevented  the 
Injury,  and  the  Jury  must  find  for  the  de- 
fendant." 
Defendant's  instruction  No.  14,  given: 
•The  court  Instructs  the  Jury  that  an  em- 
ploy6  who  knows  the  unsafe  condition  of  the 
place  in  which  he  is  working  is  not  compel- 
led to  continue  the  work,  but,  if  he  does  con- 
tinue it,  he  assumes  the  risk,  not  only  of  those 
dangers  ordinarily  incident  to  the  work,  but 
also  dangers  as  become  known  to  him  during 
the  progress  of  the  work,  or  which   were 
readily  discernible  by  a  person  of  his  age 
and  experience  in  the  exercise  of  ordinary 
care;   and,  if  the  Jury  believe  from  the  evi- 
dence that  the  decedetit,  White,  knew  of  the 
danger  of  riding  on  the  skip,  or  ought  to 
have  known  of  it,  and  continued  in  the  work, 
then  he  assumed  the  risk  of  injury,  and  the 
Jury  must  find  for  the  defendant." 
Defendant's  instruction  No.  15,  given: 
The  court  instructs  the  Jury  that  it  is 
th^r  duty  to  try  this  case  without  being  in- 
fluenced by  sympathy,  or  the  mere  fact  that 
the  injury  to  White  resulted  in  his  death, 
and. the  Jury  must  disregard  all  questions 
of  the  relative  financial  conditions  of  the  par- 
ties, as  the  Jury,  as  well  as  the  court,  are 
under  the  solemn  obligation  of  an  oath  to  de- 
cide according  to  the  law  and  the  facts,  and 
without  negligence  by  the  defendant  as  the 
proximate  cause  of  White's  death  the  defend- 
ant cannot  be  held  pecuniarily  liable." 
Defendant's  instruction  No.  16.*  given: 
•The  court  instructs  the  Jury  that  it  is  the 
duty  of  the  employer  to  use  ordinary  care 
to  provide  and  maintain  in  a  reasonably  safe 
eondltlon  the  place  where  the  employe  has  to 
work;    but  the  employer  is  cot  an  insurer 
of  the  employ^,  not  a  guarantor  of  his  sur- 
roundings.   The  employer  is  not  liable  for 
the  consequence  of  danger,  but  only  for  the 
direct  consequence  of  negligence." 
Defendant's  instruction  No.  17,  given: 
♦The  court  instructs  the  Jury  that  the  em- 
ployer is  required  to  anticipate  and  guard 
against  consequences   injurious  to  his  em- 
ploy6  that  may  be  reasonably  exi>ected  to 
occur,  but  it  is  not  compelled  to  foresee  and 
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provide  against  tliat  which  reasonable  and 
prudent  men  would  not  expect  to  happen." 
Defendant's  Instruction  No.  18,  given: 
•The  court  instructs  the  Jury  that  the  pre- 
sumption is  that  the  machine  used  by  defend- 
ant was  reasonably  safe  for  the  purpose  for 
which  it  was  used;   and  if  the  Jury  believe 
that  there  is  in  this  case  no  evidence  that 
the  machine  was  not  so,  you  cannot  find  for 
the  plaintiff  upon  an  alleged  defect  in  the 
machine." 
Defendant's  instruction  No.  19,  refused: 
•The  court  instructs  the  Jury  that  if  you 
shall  believe  from  the  evidence  that  said 
holstman  sometimes  operated  said  skips  in  a 
negligent  and  careless  way,  but  that  the 
plaintiff's  intestate  either  knew  or  could  by 
reasonable  diligence   have  known   of   such 
habits,  and  made  no  complaint  thereof  to  de- 
fendant's agents  in  charge,  he  assumed  the 
risk  of  such  negligent  handling  of  the  skip, 
if  afterwards  injured  thereby." 
Defendant's  instruction  No.  20,  refused: 
'The  court  instructs  the  Jury  that  if  you 
shall  believe  from  the  evidence  that  the  skip 
descended  the  shaft  with  great  rapidity  from 
the  point  of  starting  therein,  and  this  result 
could  not  have  been  accomplished  except  by 
throwing  the  brake  left  of  center,  then  you 
are  Instructed  that  the  proximate  cause  of 
the  accident  was  not  the  leaking  of  the  air 
brake;  and  if  you  so  believe  you  will  disre- 
gard the  first,  second,  third,  fourth,  and  fifth 
counts  of  the  plaintiff's  declaration,  and  con- 
sider only  the  fitness  or  unfitness  of  the 
holstman  involved  in  the  sixth  count" 
Defendant's  instruction  No.  21,  refused: 
•The  court  instructs  the  Jury  that  under 
the   first,   second,   third,    fourth,   and   fifth 
counts  of  the  plaintiff's  declaration  the  bur- 
den is  on  her  to  show:  (1)  That  the  air  brake 
was  defective ;  (2)  that  such  defective  condi- 
tion was  the  proximate  cause  of  the  accident. 
If,  therefore,  it  appears  from  the  evidence 
that  the  descent  of  the  skip  may  have  been 
due  to  the  leakage  of  the  air  on  the  brake,  or 
if  it,  on  the  other  hand,  may  have  been  oc- 
casioned by  the  inadvertent  act  of  the  holst- 
man in  throwing  the  lever  left  of  center,  and 
you  further  believe  that  either  of  these  the- 
ories is  reasonably  probable  from  the  evi- 
dence, then  you  wHl  disregard  all  of  said 
counts,  and  consider  only  the  sixth  count  of 
said  declaration,  involving  the  unfit  condi- 
tion of  said  holstman." 
Defendant's  instruction  No.  22,  refused: 
•The  court  Instructs  the  Jury  that  where 
a  person  is  confronted  with  two  ways  of  do 
ing  his  work,  one  safe  and  the  other  danger 
ous,  it  is  his  duty  to  adopt  the  safer  course, 
irrespective  of  the  degree  of  danger  which 
may  be  in  the  unsafe  course. 

•'And  if  the  Jury  believe  from  the  evidence 
that  it  was  known  to  White  that  a  ladder 
was  provided  for  the  men  to  go  in  and' out 
of  the  mine,  and  that  it  was  safer  to  use 
the  ladder  than  to  ride  on  the  edge  of  the 
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skip,  then  the  decedent,  White,  was  gnllty  of 
contxibntory  negligence  In  not  using  the  lad* 
der,  and  the  jury  must  find  for  the  defend- 
ant" 
Defendant's  Instmctlon  No.  28,  refused: 
"The  conrt  instrncts  the  jnry  that  It  does 
not  relieve  the  decedent,  White,  from  the  du- 
ty of  adopting  the  safer  way  to  get  out  of 
the  mines,  by  showing  that  other  employes 
also  adopted  a  dangerous  way  of  coming  out 
of  the  mine,  when  they  could  tiaye  adopted 
a  safer  way." 
Defendant's  instruction  No.  24,  refused: 
''The  court  instructs  the  jury  that  if  they 
shall  belioTe  from  the  evidence  that  there 
was  a  notice  posted  in  the  shaft  house  of  the 
mine,  before  the  accident  occurred,  notifying 
the  men  that  if  they  rode  the  skips  in  and 
out  of  the  mine  that  they  would  do  so  at 
their  own  risk,  but  not  forbidding  them  to  do 
so,  and  that  the  defendant  had  no  interest  in 
their  mode  of  ingress  and  egress,  that  there 
was  and  is  a  ladder  in  said  mine  furnishing 
a  safer,  but  more  laborious,  method  of  go- 
ing in  and  coming  out  of  such  mine,  then  Mr. 
White  assumed  the  risk  of  riding  such  skip, 
as  such  notice  was  sufficient  to  advise  him 
of  the  danger  thereof,  though  he  did  not 
know  or  appreciate  the  method  or  manner  in 
which  the  brakes  were  operated  on  the  en- 
gine." 

Gordon  &  Gordon  and  P.  H.  C.  Cabell,  for 
plaintiff  in  error.  F.  W.  Sims,  for  defend- 
ant in  error. 

KEITH,  P.  White's  administratrix  brought 
suit  against  the  Arminius  Chemical  Com- 
pany, Incorporated,  in  the  circuit  court  of 
Louisa  county,  to  recover  damages  for  the 
death  of  her  decedent  by  the  wrongful  act 
of  the  defendant  company.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $5,000,  upon  which  the  court  en- 
tered judgment,  and  the  case  is  i)efore  us 
upon  a  writ  of  error. 

[1]  The  case  was  tried  upon  an  amended 
declaration,  which  contains  six  counts,  and 
the  defendant  Is  described  as  the  "Arminius 
Chemical  Company,  a  corporation  created 
by  and  existing  under  the  laws  of  the  state 
of  Virginia."  The  Arminius  Chemical  Com- 
pany, Incorporated,  appeared,  and  craved 
oyer  of  the  original  writ,  from  which  it  ap- 
pears that  the  sheriff  of  Louisa  county  was 
commanded  to  summon  the  "Arminius  Chem- 
ical Company,  a  corporation  created  by  and 
existing  under  the  laws  of  the  state  of  Vir- 
ginia," and  that  it  was  executed  by  deliver- 
ing a  copy  thereof  to  R.  L.  Gordon,  Jr.,  the 
agent  and  attorney  of  the  Arminius  Chem- 
ical Company,  whereupon  the  defendant  com- 
pany pleaded  that  R.  L.  Gordon,  Jr.,  was 
not  the  attorney  of  the  company  named  up- 
on whom  legal  process  could  be  served,  but 
was  the  agent  for  the  purpose  of  receiving 
iervice  of  process  on  the  Arminius  Chem- 
ical Company,  Incorporated;  that  they  were 


separate  and  distinct  legal  entities ;  that  the 
West  Virginia  corporation,  the  Arminius 
Chemical  Company,  expired  on  the  dth  day 
of  January,  1907,  when  it  conveyed  by  deed 
of  that  date  all  of  its  property  in  the  state 
of  Virginia  to  the  Arminius  Chemical  Com- 
pany which  was  created  a  corporation  under 
the  laws  of  the  state  of  Virginia  on  the  8th 
day  of  November,  1906,  by  the  name  of  the 
Arminius  Chemical  Company,  Incorporated. 

The  court  rejected  this  plea  and  gave  leave 
to  the  plaintiff  to  amend  her  declaration  by 
inserting  the  word  "Incorporated"  after  the 
word  "Company";  and  these  two  rulings  of 
the  court,  refusing  to  allow  the  plea  to  be 
filed,  and  permitting  the  plaintiff  to  amend 
her  declaration,  are  the  subjects  of  the  first 
and  second  bills  of  exceptions. 

We  think  the  rulings  of  the  court  were 
plainly  right  There  was  at  the  time  of  the 
institution  of  this  suit  but  one  company 
which  was  the  Arminius  Chemical  Company, 
Incorporated.  It  was  the  defendant  in  the 
suit  R.  L.  Gordon,  Jr.,  was  its  attorney 
duly  appointed  under  the  laws  of  the  state 
to  receive  service  of  process  on  its  behalf^ 
It  was  served  upon'  him,  and  the  Arminius 
Chemical  Company,  Incorporated,  was  there- 
by brought  before  the  court 

[2]  The  defendant  company  also  moved 
to  quash  the  original  writ  in  the  case,  be- 
cause it  was  not  made  returnable  in  accord- 
ance with  the  law,  in  that  it  did  not  appear 
that  it  was  made  returnable  within  90  days 
from  its  date. 

The  writ  was  issued  on  the  25th  of  Novem- 
ber, 1908,  and  was  made  returnable  to  the 
rules  to  be  holden  "on  the  third  Monday  in 
January,"  to  answer  the  administratrix  of 
Richard  S.  White  of  a  plea  of  trespass  on 
the  case;  the  objection  being  that  the  writ 
should  have  said  "on  the  third  Monday  In 
January  next." 

We  find  no  merit  in  this  objection.  Of 
course,  it  would  have  been  better  to  ^ve 
said  "the  third  Monday  in  January  next"; 
but  the  omission  was  immaterial.  It  could 
have  misled  no  one  who  did  not  exercise 
some  ingenuity  to  be  deceived. 

There  was  a  demurrer  to  the  declaration, 
and  to  each  count  thereof.  Upon  examina- 
tion we  find  that,  while  the  counts  in  the 
declaration  are  more  elaborate  than  need- 
ful, containing  much  which  mlg^t  safely 
have  been  rejected  as  surplusage,  yet  in 
each,  if  the  material  facts  which  are  well 
pleaded  are  pxy)ven,  the  plaintiff  would  be 
entitled  to  a  judgment  In  other  words, 
each  count  states  a  sufficient  cause  of  action. 

The  several  preliminary  exceptions  and 
the  demurrer  to  the  declaration  are  there- 
fore overruled. 

With  respect  to  the  instructions  given  on 
behalf  of  the  defendant  in  error,  we  find  no 
objection,  if  there  be  evidence  tending  to 
prove  the  facts  upon  which  they  are  predi- 
cated; nor  do  we  find  reversible  error  in  the 
action  of  the  court  refusing  to  give  certain 
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InstractlonB  asked  for  by  the  plaintiff  in  er- 
ror. 

[3]  This  brings  us  to  a  consideration  of 
the  motion  of  the  plaintiff  In  error  to  set 
aside  the  verdict  as  contrary  to  the  evidence. 

The  defendant  company  is  engaged  In  the 
mining  of  pyrites,  and  employs  about  800 
men.  The  shaft  of  the  mine  is  sunk  at  an 
angle  of  30  degrees  from  the  i>erpendicular 
and  00  degrees  from  the  horizontal.  It  is 
1,060  feet  deep,  and  from  it  at  various 
depths  levels  are  run  off  on  either  side,  from 
which  the  ore  is  taken*  The  ore  is  raised 
by  a  steam  engine,  by  means  of  an  ore  car 
or  skip.  The  car  is  moved  by  a  wire  cable 
attached  to  the  ball  of  the  car;  the  other 
end  of  the  cable  being  attached  to  a  large 
drum  at  the  surface,  which  drum  is  connect- 
ed  by  a  clutch  or  cog  wheels  which  fit  into 
the  wheels  on  the  engine.  This  connection  is 
made  by  a  lever,  which  Is  moved  to  the 
right  to  disconnect,  and  to  the  left  to  con- 
nect, by  the  turning  of  a  wheel  at  the  en- 
gineman's  stand.  When  the  drum  is  thus 
connected  with  the  engine,  the  car  cannot 
descend,  and  when  it  is  desired  to  lower  the 
car  the  drum  is  disconnected  from  the  en- 
gine and  It  is  lowered — or  it  would,  perhaps, 
be  more  correct  to  say  that  the  speed  by 
which  it  is  lowered  is  regulated  by  means 
of  a  brake  on  the  drum.  This  brake  may  be 
operated  by  hand  or  by  compressed  air,  by 
which  pressure  is  brought  to  bear  upon  the 
drum.  The  setting  of  the  brake  by  hand  is 
effected  by  forcing  a  lever  back  and  catch- 
ing it  In  a  dutch,  by  means  of  which  it  re- 
tains the  pressure  thus  secured.  The  air, 
when  used,  has  a  pressure  three  times  as 
great  as  that  which  can  be  secured  by  hand. 
The  car  runs  upon  a  narrow-gauge  steel 
track,  and  in  order  to  facilitate  the  work 
there  are  two  of  these  tracks  over  each  of 
which  a  car  is  moved,  being  attached  to  sep- 
arate drums,  but  drawn  up  and  lowered  by 
the  same  engine.  In  the  engine  room,  imme- 
diately In  front  of  the  hoistman  or  engine- 
man,  there  is  a  gauge  upon  which  there  are 
two  hands,  one  red  and  one  black,  like  those 
on  the  face  of  a  clock,  which  indicate  at  all 
times  the.  exact  pressure  of  air  upon  the 
brake  cylinder  or  brake,  and  the  air  pres- 
sure on  the  air  reservoir,  which  is  connected 
with  the  brake  cylinder.  This  pressure  can 
be  increased  or  decreased  at  the  will  of  the 
operator.  There  is  an  air  brake  for  each 
drum,  and  a  gauge  for  each  drum.  Both 
drums  are  under  the  eye  of  the  hoistman, 
and  any  movement  of  either  can  be  instant- 
ly observed.  There  is  also  a  shaft  indi- 
cator, conslsthig  of  a  large  dial,'  the  hands 
on  which  point  to  the  depth  of  the  skip  in 
the  shaft  from  the  top  of  the  dump  to  the 
bottom  of  the  shaft  The  air  is  turned  on 
or  off  of  the  brake  by  a  hand  lever  8  or  10 
inches  long,  which  Is  moved  easily  by  the 
operator,  but  is  stationary  unless  moved  by 
physics',  force. 

The  plaintiff's  intestate  was  killed  by  fall- 


ing from  defendant's  ore  car  or  skip.  The 
hoistman  testified  that  after  he  had  landed 
the  men  from  the  north  skip  he  turned  to 
raise  those  on  the  south  skip,  and  saw  the 
drum  turning  the  wrong  way,  and  knew  that 
the  skip  had  escaped  control;  that  he  ap- 
plied the  air  brake  suddenly,  turning  the  lev- 
er to  emergency ;  that  he  did  not  know  how 
it  escaped  control,  but  that  he  might  have 
struck  it  inadvertently  and  knocked  the  air 
pressure  off. 

The  lever  referred  to,  by  which  the  air  is 
controlled,  moves  through  a  space  of  about 
six  inches.  The  point  midway  between  the 
extremes  of  its  movement  is  known  as  the 
center.  If  the  air  is  to  be  turned  on,  it  is 
moved  to  the  right  Moved  slowly,  the  air 
pressure  is  gradually  generated;  moved  rap- 
idly, the  pressure  upon  the  brake  is  corre- 
spondingly increased.  When  it  Is  moved 
from  the  center  to  the  left  the  air  escapes 
and  the  pressure  is  correspondingly  dimin- 
ished. 

As  has  been  said,  there  are  two  skips, 
moving  on  two  separate  tracks — one  known 
as  the  ''north  skip,"  and  the  other  as  the 
"south  skip."  The  accident,  which  is  the 
subject  out  of  which  this  suit  grows,  took 
place  about  half  past  5  o'clock  on  the  eve- 
ning of  October  7,  1908.  The  north  skip 
was  at  the  000-foot  level ;  the  south  skip  was 
at  the  400-foot  level.  A  signal  was  given 
to  the  engineman  of  five  bells  from  the  low- 
er level,  which  indicated  that  the  skip  was 
to  be  drawn  up  with  men  upon  it  The  skip 
was  an  iron  bucket,  and  the  usual  comple- 
ment which  each  skip  could  bring  up  was 
twelve  meur-Hsix  in  the  bucket  itself,  one  up- 
on each  of  the  comers  (that  is  to  say,  four 
upon  the  edge),  one  upon  the  bail,  and  one 
upon  the  rope,  making  twelve  in  alL  The 
north  skip  was  brought  safely  to  the  surface, 
when  the  hoistman  observed  that  the  drum 
of  the  south  skip  was  moving  in  a  direction 
that  indicated  it  was  descending.  Thereup- 
on he  applied  the  air  brake  by  moving  it  to 
the  right  and  the  movement  was  so  rapid 
and  the  action  of  the  brake  so  violent  that 
the  car  or  skip  was  brought  to  a  sudden 
stop,  and  the  men  standing  upon  the  edge 
or  rim  of  the  skip  were  thrown  off,  and 
the  plaintiff's  intestate  was  killed. 

Just  how  the  occurrence  took  place  is  not 
shown  by  the  evidence.  The  theory  of  the 
plaintiff  is:  (1)  That  the  machinery,  espe- 
cially the  brake,  was  not  reasonably  safe; 
and  (2)  that  the  defendant  had  not  exercis- 
ed due  care  in  the  selection  of  a  suitable 
hoistman,  and  had  not  exercised  due  care  to 
see  that  he  properly  discharged  his  duties, 
and  that  upon  the  evening  of  the  accident 
especially,  as  a  result  of  an  attack  of  pleuri- 
sy, the  hoistman  was  not  in  a  physical  con 
dition  properly  to  discharge  his  duties. 

The  Armlnius  Company  and  its  predeces- 
sors have  been  for  a  long  time  engaged  in 
the  business  of  mining  pyrites.  Machinery  of 
various  types  has  been  in  use.    For  a  great 
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whfle  a  brake  operated  by  hand  was  used  in 
regulating  and  controlling  tbe  movement  of 
the  ore  can  or  skips ;  but  about  two  months 
before  the  accident  a  brake  was  installed, 
which  was  controlled  by  air  pressure.  The 
proof  shows  that  this  machinery  was  obtain- 
ed from  and  installed  by  a  manufacturing 
company  in  good  standing ;  that  the  machin- 
ery itself  was  in  perfect  order,  and  that  a 
man  skilled  in  its  operation  came  to  the 
mine  when  it  was  installed,  put  it  into  posi- 
tion, and  remained  for  two  or  three  weeks 
instructing  the  hoistmen  in  its  uses;  that  it 
was  not  a  machine  of  great  complexity,  and 
that  a  man  conversant  with  machinery  of 
that  general  description  could  easily  acquire 
the  requisite  skill  safely  to  operate  It 

It  appears  that  Bchmitz,  who  was  the  hoist- 
man  upon  the  occasion  of  the  accident,  had 
been  engaged  in  that  business  for  many 
years,  and  had  shown  himself  to  be  a  reliable 
and  capable  man.  He  had  received  instruc- 
tion at  the  time  the  new  brake  was  installed, 
and  had  operated  it  successfully.  It  does 
not  appear  that  there  had  been  any  accident, 
or  any  circumstance  to  indicate  his  incapaci- 
ty or  unfitness  for  the  service  required  of 
him,  during  the  whole  period  of  his  connec- 
tion with  the  company,  during  which,  when 
the  machine  was  equipped  with  hand  brakes, 
the  sidp  had  been  moved  up  and  down,  load- 
ed most  frequently  with  ore,  but  numberless 
times  with  men,  without  any  accident  or  oc- 
currence which  caused  his  coemployte  to 
question  his  fitness  or  give  to  his  employers 
any  reason  to  suspect  such  to  be  the  fact. 

On  Saturday,  October  3d,  Schmitz  went 
home.  On  Sunday  there  was  no  work  at  the 
mines,  and  he  went  down  to  his  brother-in- 
law's,  at  Buckner  station,  to  pay  a  visit,  re- 
turning on  the  midnight  train  Sunday  night 
He  did  not  go  to  work  on  Monday  morning, 
because  during  that  week  he  was  on  the 
night  shift,  and  was  due  to  go  to  work  on 
Monday  afternoon;  but,  not  feeling  very 
well,  he  did  not  go,  and  his  condition  at  that 
time  is  thus  described  by  him: 

"The  trouble  bothering  me  has  bothered 
me  every  time  I  catch  cold  in  the  last  32 
years.  I  was  struck  by  a  tree  32  years  ago, 
and  whenever  I  catch  cold  I  have  a  pain  In 
my  breast  I  had  broke  in  another  hoist- 
man;  and  I  said  I  would  stay  at  home.  I 
helped  my  wife  shuck  com  Monday,  and  I 
didn't  go  to  work.  I  sent  a  message  to  the 
mines  that  I  was  not  coming  down  Monday 
night" 

Tuesday  evening  Mr.  Clearihue,  who  had 
charge  of  the  mines,  went  to  Schmltz's  house, 
and  according  to  the  statement  of  Schmitz 
and  of  Clearihue  the  latter  asked  Schmitz 
how  he  was  getting  on,  to  which  Schmitz  re- 
plied that  he  was  getting  on  fairly  well.  The 
manager  then  asked  when  he  was  going  on. 
"I  said  I  didn't  feel  like  going  that  night 
that  I  didn't  want  to  go  on  until  I  felt  like 
going,  and  he  said,  'I  don't  want  you  to  go 
otk  ontU  you  do  feel  like  working.'"    Wed- 


nesday, about  noon,  they  sent  a  messenger 
to  him  again,  a  Mr.  Kennedy,  and  Schmitz 
told  him  that  he  would  come  to  work  that 
evening;  and  it  seems  that  for  reasons 
which  need  not  be  particularly  stated,  it  was 
quite  necessary  to  the  running  of  the  mine 
that  he  should  be  there  that  night  When 
Kennedy  went  to  Schmltz's  house,  he  was 
accompanied  by  a  man  by  the  name  of  Thom- 
as, and  Thomas  aays  that  he  heard  the  con- 
versation between  Schmitz  and  Kennedy,  and 
that  Schmitz  said  that  he  did  not  feel  much 
better;  that  his  side  stUl  hprt  him,  but,  be- 
ing urged,  that  Schmits  ''agreed  to  go  and 
do  what  he  could."  Another  witness  prov- 
ed that  on  October  7,  1908,  Schmitz  stated  to 
him  that  he  was  really  not  in  a  condition 
to  go  to  work  that  night  but  tliat  he  had 
been  sent  for  and  urged  to  come  down ;  but 
this  particular  statement,  it  secerns,  was  made 
after  the  accident  Other  witnesses  proved 
contradictory  statements  on  the  part  of 
Schmitz  as  to  his  physical  condition  during 
Monday,  Tuesday,  and  Wednesday,  as  con- 
tradicting the  statement  which  he  made  up- 
on the  stand,  the  substance  of  which  has 
been  given.  It  is  to  be  observed  that  the 
contradictory  statements  made  by  Schmitz 
are  not  substantive  evidence  of  the  exist- 
ence of  the  facts  thus  stated  by  Mm.  He 
was  put  upon  the  witness  stand  by  the  de- 
fendant in  error,  and  the  only  effect  of  the 
proof  of  contradictory  statements  is  that  it 
may  counteract  in  the  minds  of  the  jury  the 
hostile  testimony  which  he  had  given  to  the 
surprise  of  the  party  calling  him. 

A  Mr.  Lewis  P.  Trice,  who  went  to 
Schmitz's  on  Tuesday  evening  with  Cleari- 
hue, the  manager,  gives  this  report  of  the 
conversation  that  occurred  between  Cleari- 
hue and  Schmitz:  "He  wanted  to  know  how 
Schmitz  felt,  and  Schmitz  told  him  he  'was 
not  feeling  very  good,'  and,  if  he  did  not  feel 
any  better,  that  he  would  not  be  able  to  come 
to  work  the  next  day.  Mr.  Clearihue  told 
him  he  was  very  much  in  need  of  him,  and 
would  like  for  him  to  come  as  soon  as  possi- 
ble, and  he  would  do  all  that  he  could  to- 
wards getting  him  the  extra  quarter  in  the 
day,"  which  he  said,  in  reply  to  a  question 
by  a  Juror,  meant  extra  pay. 

This  statement,  for  what  It  is  worth,  dif- 
fers from  other  contradictpry  statements  al- 
leged to  have  been  made  by  Schmitz  as  to 
his  condition  In  this:  That  if  made  at  ali 
(and  of  this  the  jury,  of  course,  were  the 
judges)  it  was  made  In  the  presence  of  Clear- 
ihue, who  occupied  such  a  relation  to  the 
company  as  to  make  notice  to  him  notice  to 
the  company. 

We  have  the  testimony  of  those  who  visit- 
ed and  met  him  in'  the  interval  between  Sat- 
urday, the  3d,  and  Wednesday  evening  of  the 
7th.  We  have  the  testimony  of  his  wife,  and 
that  of  Mr.  Clearihue,  to  whom  he  reported 
on  his  return  to  work  on  Wednesday  evening, 
and  of  one  or  more  of  his  coemployte,  whov 
he  ihet  at  that  time^  that  they  observed  noth- 
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lug  to  excite  suspicion  as  to  his  condition  and 
his  fitness  to  perform  the  duties  for  which  he 
was  employed.  He  was  examined  by  physi- 
cians after  the  accident  occurred,  and  was 
then  in  a  highly  nervous  state;  but  £hat  sure- 
ly is  not  to  his  discredit  That  he  was  broken 
down  at  the  thought  that,  howeyer  innocent- 
ly, he  had  been  in  some  degree  connected 
with  a  horrible  accident  resulting  in  the 
death  of  four  human  beings,  was  sufficient 
to  unnerre  any  man  of  proper  feeling.  There 
was  some  effort  to  prove  that  he  was  drunk 
at  the  time,  but  it  wholly  failed.  The  physi- 
cians, who  made  a  verse,  cursory  examination, 
say  that  they  found  him  suffering  from  pleuri- 
sy, which  extended  over  about  four  square 
inches  of  the  surface  of  his  left  lung.  The 
examination  was  superficial,  and  was  made 
after  the  accident ;  and,  while  it  may  show 
that  a  prudent  man  would  have  remained  at 
home,  it  does  not  tend  to  show  any  connection 
between  his  pleuritic  condition  and  the  ac- 
cident, and  is  certainly  not  8ufl3cient  to  bring 
home  to  the  company  such  notice  or  knowl- 
edge of  his  condition  as  required  it,  in  the 
exercise  of  reasonable  care,  to  forbid  his  ex- 
ercising his  duties  of  hoistman. 

It  is  said,  however,  that  the  air  brake  when 
left  at  center  leaked,  that  the  air  gradually 
escaped  and  the  pressure  was  thereby  dimin- 
ished, and  the  force  of  gravity  set  the  skip 
in  motion.  The  proof  is  that  there  would  be 
an  escape  of  air  when  the  lever  which  con- 
trolled the  air  brake  was  at  center;  that  air, 
being  very  attenuated  and  volatile  in  its  na- 
ture^  will  escape  when  confined.  A  machine, 
we  suppose,  made  so  tight  as  to  render  the 
escape  of  air  impossible,  would  be  incapable 
of  operation;  but  the  proof  is,  and  there  is 
no  contradiction  of  the  evidence  upon  this 
point,  tlmt  the  machine,  when  properly  oper- 
ated, is  safe  and  adequate  to  the  perfect  con- 
trol of  the  hoisting  apparatus.  The  force  of 
the  brake  can  be  applied  slowly,  and  the 
movement  of  the  car  will  be  gradually  di- 
minished; if  applied  rapidly,  the  force  of  the 
brake  is  such  that  the  movement  is  suddenly 
stopped.  All  then  depends  upon  the  method 
of  operatUm,  and  in  the  case  before  us  the 
hoistman,  finding  the  car  descending,  it  al- 
ready having  fallen  about  81  feet,  and  know- 
ing, of  course,  that  as  it  moved  its  descent 
would  be  accelerated,  found  himself  in  the 
presence  of  a  sudden  emergency.  From  cen- 
ter to  the  extreme  right  is  only  3  inches,  and 
In  moving  the  lever  from  center  to  the  right, 
where  the  extr^ne  of  movement  was  only  8 
inches,  he  moved  it  so  far  as  to  bring  to  bear 
a  pressure  upon  the  brake  which  brought  the 
car  to  a  sudd^i  stop. 

But  it  is  contended  that  the  movement  be- 
gan as  the  result  of  the  leakage  of  the  ^ir; 
that  the  leakage  of  air  was  an  inherent  qual- 
ity which  could  not  be  overcome,  and  that  it 
was  improper  to  rely  upon  the  air  brake  while 
the  bucket  or  sldp  was  swinging  in  the  shaft, 
and  in  doing  so  the  hoistman  was  violating 


the  express  directions  of  his  instructor,  and 
had  dohe  so  so  continuously  and  habitually 
that  the  Arminius  Company  knew,  or  ought 
to  have  known,  of  his  conduct  and  taken  steps 
to  apply  a  remedy. 

We  do  not  so  read  the  evidence.  Turning 
first  to  the  evidence  of  Schmltz,  who  was  a 
witness  of  the  defendant  In  error,  he  says, 
speaking  of  the  evening  the  accident  occur- 
red: 'The  first  thing  I  did  was  to  pull  the 
north  skip  from  the  800-foot  level,  which  was 
our  rule  generally  to  pull  the  men  down  be- 
low first  We  always  took  the  men  in  the 
lowest  part  first  When  I  got  that  skip  to 
the  top  and  landed  it,  I  turned  around  to  take 
the  south  skip  up,  and  found  it  going  down, 
and  my  first  thought  was  to  put  the  emergen- 
cy on  to  save  those  men,  and  when  it  stopped 
it  threw  those  men  off.  I  don't  know  what 
caused  It  to  move.  When  I  first  saw  it,  it 
was  going  at  a  pretty  good  speed."  With  ref- 
erence to  the  use  of  the  hand  brake  he  says: 
"We  wasn't  in  the  habit  of  using  the  hand 
brake,  only  when  we  stopped  over  Sunday  or 
overnight  we  put  that  on  for  a  lock.  *  *  • 
I  did  not  use.  the  hand  brake  on  this  occasion 
to  hold  the  south  skip  suspended  in  the  shaft 
I  used  the  air  braise,  because  the  air  brake 
was  safer  and  easier  to  put  on." 

Hester,  also  a  witness  for  the  defendant 
in  error  and  one  of  the  principal  holstmoi  or 
engineers,  testified  upon  the  subject  of  the 
air  brake  as  follows: 

"Q.  Now,  after  the  new  machinery  was  in- 
stalled, and  up  to  October  7,  1908,  did  you 
use  the  air  brake  alone  when  handling  men 
to  hold  the  skips  suspended  in  the  shaft?  A. 
Yes,  sir ;   I  used  the  air  brake. 

*'Q.  I  mean,  did  you  use  the  air  brake  in 
handling  the  men?  When  you  were  going  to 
hold  a  skip  suspended  in  the  shaft  with  men 
on  it,  and  you  had  to  wait  some  considerable 
time,  did  you  r^y  on  the  air  brake  to  hold 
the  skip?  A.  Well,  most  of  the  time;  of 
course,  I  used  the  lever,  also,  whenever  I  left 
the  engine  any  time. 

'*Q.  You  did  not  use  the  lever,  except  when 
you  left  the  engine?  A.  No,  sir—  Well,  yes, 
sir;  sometimes  when^^I  was  standing  by  the 
engine  I  used  it  pulled  the  lever  in. 

**Q.  You  did  do  that?    A.  Yes,  sir ;   I  did. 

"Q.  In  your  position  there  as  holster?  A. 
Yes,  sir;   I  did. 

"Q.  You  did  do  that  often?  A  Mighty 
near  every  time  when  I,  had  occasion  for 
swinging  in  the  shaft 

"Q.  You  did  that  nearly  every  time?  A. 
Yes,  sir. 

*"().  Why  did  you  do  that?  A.  Because  I 
thought  it  was  best" 

This  witness,  it  will  be  remembered,  was 
on  duty  immediately  before  Schmltz,.  and  he 
testified,  in  addition  to  what  has  already 
been  quoted,  that  when  he  left  the  engine 
and  Schmitz  took  his  place  it  was  in  good 
order,  working  properly,  and  there  was  no 
difficulty  in  oontroUing  the  air  brake  what- 
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ever,  tbat  he  had  obseryed  no  leaks  or  es- 
oai>e  of  air,  and  tbat  when  he  came  back  aft- 
er the  accident  he  found  everything  all 
right,  Inst  as  he  left  it;  that  he  used  the 
air  brake  after  he  returned,  and  it  worked 
properly. 

Mr.  Harper,  who  Installed  the  machinery 
and  gave  instructions  as  to  its  use,  says: 

"Q.  Now,  Mr.  Harper,  the  engine  is  used 
to  raise  eTerything  there,  and  the  air  only 
Is  used  in  practice  as  a  brake?    A.  Tes,  sir. 

''Q.  Or  to  control  or  retard  motion;  that 
li  what  a  brake  is  intended  for,  isn't  it? 
A.  Yes,  sir;  that  is  what  a  brake  is  intended 
for.  I  will  further  state  that  in  connection 
with  these  air  brakes  there  are  two  auxiliary 
hand  brakes  that  they  use  in  case  that  they 
shut  down  over  Sunday,  or  let  the  cages 
stand  without  any  steam  on  the  pumps,  and 
they  want  to  keep  the  engines  from  moving. 
They  put  the  hand  brakes  on  them.    •    •    • 

''I  did  not  recommend  the  use  of  the  hand 
brake  in  getting  out  ore,  because  it  is  slow- 
er naturally,  and  more  laborious.  A  man 
has  to  get  out  of  his  position  somewhat  to 
handle  it  It  has  a  long  leverage,  and  it 
takes  considerable  effort  to  puil  it.  In  order 
to  get  out  the  product  more  rapidly,  the  air 
brake  is  quicker  and  more  sure,  and  re- 
quires less  effort  on  their  part.  So  I  rec- 
ommended the  air  brake  altogether.  I  only 
recommended  the  use  of  the  hand  brake 
when  they  were  shutting  down  and  had  no 
air,  and  only  as  an  auxiliary  of  safety  to 
the  air  brake. 

**Q,  Now,  when  the  engine  was  in  opera- 
tion, and  the  man  was  actively  engaged  in  the 
work  of  the  mine,  which  brake  would  he 
use  under  your  instructions  chiefly?  A.  The 
air  brake.'* 

It  is  plain  from  this  that  Schmitz  correctly 
imderstood  and  applied  the  instructions 
which  he  had  received.  The  hand  brakes 
were  auxiliary,  not  to  the  regular  use  of  the 
machine  in  active  operation,  but  when  the 
mines  were  shut  down  on  Sundays,  or  when 
the  cages  were  left  standing  without  any 
steam  on  the  pumps  and  they  wanted  to 
keep  the  engines  from  moving.  "l  only,'* 
said  Harper,  "recommended  the  use  of  the 
hand  brake  when  they  were  shutting  down 
and  had  no  air,  and  only  as  an  auxiliary  of 
safety  to  the  air  brake."  / 

On  the  occasion  in  question,  none  of  these 
oonditions  existed.  They  were  in  active  and 
constant  operation,  there  was  steam  on  the 
pumps,  and  they  had  abundance  of  air,  as 
was  illustrated  when,  by  accident  or  other- 
wise, the  lever  was  moved  to  the  right  and 
the  air  turned  in  full  force  upon  the  brake. 
We  have  searched  and  searched  in  vain  for 
any  evldoioe  that  there  was  any  increased 
danger  In  the  operation  of  tiie  air  brakes 
over  and  above  that  which  pertained  to  the 
operation  of  the  machinery  in  use  at  the 
mines  prior  to  the  installation  of  the  air 
bnikis;  en  tte  contrary,  the  air  brakes  are 


more  powerful,  more  efficient,  and  more  eas- 
ily controlled  than  the  hand  brakes. 

lieaving  out  of  view  for  the  moment  re- 
sponsibility for  the  beginning  of  the  down- 
ward movement  of  the  car,  the  situation 
called  for  prompt  action.  According  to  Har- 
per, the  use  of  the  hand  brake  is  slower  and 
more  laborious.  ''A  man  has  to  get  out 
of  his  position  somewhat  to  handle  It**  Un- 
der sudi  conditions,  the  almost  instinctive 
act  in  such  an  emergency  was  to  apply  the 
force  most  easily  within  reach.  Had  he 
waited  to  get  out  of  tils  position  in  order 
to  use  the  hand  brake,  the  disaster  might 
have  been  still  more  appalling. 

There  are  some  minor  circumstances  prov- 
ed by  the  evidence,  Introduced  for  the  pur- 
pose of  showing  the  unfitness  of  Schmitz,  the 
hoistman,  for  his  duties,  but  which  we  do 
not  regard  as  at  all  material.  For  instance, 
that  while  the  south  skip  was  waiting  at  the 
400-foot  level  it  was  suddenly  run  up  a  few 
feet,  and  then  allowed  to  come  back;  that 
the  usual  habit  was  to  bring  the  skip  from 
the  lower  level  up  to  a  level  with  the  up- 
I>er  skip,  and  then  draw  them  both  up  to 
the  surface  together,  which  was  not  done  up- 
on the  occasion  in  question;  that  the  skips, 
upon  being  drawn  up,  were  sometimes  car- 
ried above  the  surface  tor  a  considerable  dis- 
tance— 10  or  12  feet  From  all  of  which 
the  argument  as  to  the  unfitness  of  Schmits 
is  deduced,  but  which  to  us  seem  to  be  al- 
together trivial  and  of  no  probative  value; 
and  it  is  possible  we  have  omitted  to  men- 
tion other  circumstances  of  a  like  character. 

After  the  case  had  been  submitted  to  the 
jury,  they  came  into  court  and  propounded 
the  following  question:  "If  we  should  be- 
lieve from  the  evidence  tliat  Mr.  Harper, 
the  man  who  installed  the  machinery,  fully 
instructed  the  hoistman,  Mr.  Schmitz,  in  the 
manner  and  mode  of  using  said  machinery, 
but  the  said  Schmitz  was  negligent  in  not 
carrying  out  the  instructions,  and  the  defend- 
ant was  negligent  in  not  seeing  that  they 
were  carried  out,  then  would  the  law  under 
such  state  of  facts  allow  us  to  find  for  the 
plaintiff?*'  In  answer  to  this  query  the  court 
said:  '*Tes;  provided  you  believe  the  other 
propositions  of  fact  contained  in  instruc- 
tion No.  4." 

Now,  instruction  No.  4  is  predicated  upon 
the  idea  that  the  use  of  brakes  operated  by 
compressed  air  was  more  hazardous  than 
the  use  of  the  hand  levers;  that  this  was 
known  to  the  defendant  or  could  have  been 
known,  had  it  used  ordinary  care  and  skill 
in  supervision;  that  it  gave  no  notice  or 
warning  of  any  increased  danger;  that  the 
same  was  unknown  to  the  plaintiff's  Intes- 
tate and  was  not  obvious  to  him ;  thac  it  was 
the  duty  of  the  Arminius  Company  to  have 
made  some  proper  order  or  regulation  which 
would  have  required  its  hoistman  operating 
the  machinery  to  use  the  hand  levers  for 
stopping  the  sldp;    and  that  the  accident 
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was  due  to  the  failure  of  the  defendant  to 
give  snch  order  or  to  make  such  regulation, 
and  to  see  that  the  same  was  obeyed  and 
carried  out 

The  defendant  In  error,  in  reference  to 
what  passed  between  the  jury  and  the  court, 
as  above  detailed,  says:  "Here  Is  the  very 
gist  of  the  case,  and  the  ground  on  which 
the  verdict  was  based,  namely,  the  concur- 
ring negligence  of  the  hoistman,  a  fellow 
servant*  and  of  the  defendant  itself,  which 
was  the  proximate  cause  of  the  intestate's 
death." 

If  we  are  correct  in  the  conclusion  we 
have  reached,  that  there  was  no  greater 
danger  in  the  use  of  the  air  brake  than 
of  the  hand  brake,  then  the  facts  did  not 
exist  upon  which  instruction  No.  4  was  pred- 
icated, and  the  whole  theory  of  the  ctuse  up- 
on which  defendant  in  error  relied  falls  to 
the  ground. 

Upop  the  whole  case  we  are  of  opinion 
that  the  verdict  should  have  been  set  aside 
and  a  new  trial  awarded,  and  this  court  will 
enter  such  judgment  as  the  circuit  court 
ought  to  have  rendered. 

Reversed. 


(112  Va.  482) 

8BCURITY  BANK  OP  RICHMOND  v.  EQ- 
UITABLE LIFE  ASSUR.  SOCIBTT 
OF  THE  UNITED  STATES. 

(Supreme  Gourt  of  Appeals  of  Virginia.    Jane 

8,  1911.) 

1.  Death  (|  2*)— Pa^stJifpnoif. 

The  presumption  that  one  who  has  left 
home  and  who  has  not  been  heard  from  for  sev- 
en yeaiB  Is  dead  does  not  arise  until  the  end  of 
the  seven  years;  but  there  is  no  presumption 
as  to  the  particular  time  of  death,  nor  that  he 
was  living  at  any  particular  time,  within  that 
period. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  H  1-^;   Dec.  Dig.  §  2*] 

2.  Inbubanck  (§  668*)— Life  Policies— Pre- 
LXMiNABT  Proofs  of  Death— Sufficiency 
— Dbtbbmination. 

In  a  suit  on  life  policies,  it  is  the  duty  of 
the  court  to  determine  in  the  first  instance 
whether  the  preliminary  proofs  of  death  are 
satisfactory. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Gent.  Dig.  H  1782-1770;  Dec.  Di«[.  §  668.*] 

3.   INBUBAWOB  (i  643*)— LilFE  POLIOIES— PbOOFS 

of  Death — Sufficiengt. 

Provision  for  payment  of  life  insurance 
on  "satisfactory  proof"  of  death  entitles  in- 
surer to  demand  proof  with  reasonable  certain- 
ty, and  is  complied  with  by  proof  sufficient, 
standing  alone,  to  support  recovery. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  f  1347 ;   Dec.  Dig.  }  643.«] 

4»  IN80BAHOB  (S  650^)— Life  Pouoies- Pboof 
OF  Death. 

A  statement  submitted  as  part  of  a  proof 
of  death  under  life  policies,  showing  that  assur- 
ed disappeared  Mardi  10,  1902,  must  be  consid- 
ered as  of  the  time  the  proof  was  submitted 
April  22,  1903,  and  certainly  not  later  than 
August,  1903,  when  suit  was  brought  on  the 


policies,  as  aifected  by  the  legal  pnesnioplion  of 
death. 

[E3d.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  §t  1359-1361;  Dec  Dig.  {  550.^ 

5.  Insurance  <§  660*)— Lifb  Policies— Pboof 
OF  Death— SuFFidENCT. 

The  presumption  of  death  arising  from  sev- 
en years*  disappearance  and  a  statement  show- 
ing that  assured  disappeared  March  10,  1002, 
is  insufficient  to  show  bis  death  before  April 
14,  1903,  when  the  policies  lapsed  for  nonpay- 
ment of  premiums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  IMg.  S§  1359-1361;  Dec.  Dig.  }  650.*] 

Error  to  Law  and  Bqolty  Gourt  of  City  of 
Richmond. 

Action  by  Security  Bank  of  Richmond,  Va., 
against  Equitable  Life  Assurance  Society  of 
the  United  States.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 


The  following  instructions  were  given: 

''(1)  That  whilst  the  law  presumes  that  a 
person  who  has  left  his  home  and  has  not 
been  heard  from  for  seven  years  has  died,  yet 
the  presumption  of  death  in  such  cases  only 
arises  at  the  end  of  the  seven  years ;  that  is 
to  say,  that  the  presumption  of  law  of  death 
does  not  arise  until  the  expiration  of  seven 
years.  But  there  is  no  presumption  of  the 
law  as  to  the  particular  time  of  death  with- 
in the  ^ven  years,  nor  does  the  law  raise 
any  presumption  that  the  party  who  has  so 
left  the  state  has  continued  to  live,  or  that 
he  is  living  at  any  particular  time  during 
the  seven  years;  but  the  burden  is  on  the 
party  asserting  such  a  claim  to  prove  it  by 
testimony  satisfactory  to  the  jury.  And  in 
this  case  the  jury  are  instructed  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  to 
your  satisfaction  that  Charles  H.  Hudspeth 
died  before  the  14th  day  of  April,  1903,  and 
unless  you  are  so  satisfied  from  the  evidence 
of  the  proof  of  this  fact  you  must  find  for 
the  defendant 

"(2)  Tliat  if  the  policies  sued  on  in  this 
case  had  lapsed  by  reason  of  nonpayment  of 
premiums  before  the  bringing  of  this  suit,  or 
that  suit  was  brought  before  satisfactory 
proofs  of  the  death  of  the  assured  had  been 
furnished  to  the  defendant,  then  the  jury 
must  find  for  the  defendant 

"(3)  That  the  statements  set  forth  in  the 
paper  signed  'JadLSon  Guy,  Cashier,'  and 
marked  'A,'  with  the  claimant's  statement 
are  not  'such  satisfactory  proofs  of  the  death 
of  the  assured'  as  is  contemplated  by  the 
policies  sued  on  in  this  case;  and  unless  the 
jury  believe  from  the  evidence  that  further 
proof  of  the  death  of  the  assured  was  fur- 
nished to  the  defendant  before  this  suit  was 
brought  then  they  must  find  for  the  defend- 
ant" 

Meredith  ft  Oockit,  Jno.  H.  Ony,  and  Sam- 
nel  A.  Anderson,  for  plaintiff  in  6rror. 
Christian,  Gordon  ft  Christian  and  Hill  Car- 
ter, for  defendant  in  error. 


Ote  otlMr  oases  see  san*  topis  and  section  NUMBBR  la  Dos.  Dig.  ft  Am.  DIf.  Key  No.  Series  ft  Bep'r  Indezot 
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KEITH,  P.  Three  policies  of  Insurance, 
amounting  to  $17,600,  were  taken  out  by 
Obarles  H.  Hudcq;)etli  in  the  Equitable  Life 
^UBSurance  Society  of  the  United  States.  At 
the  institution  of  this  suit,  the  Security  Bank 
of  Richmond,  Va.,  the  plaintiff,  was  the  un- 
disputed benefldary  of  the  three  policies,  and 
brought  Its  action  to  the  first  Monday  in 
August,  1906,  averring  that  Hudspeth,  upon 
whose  life  the  policies  were  issued,  was  dead, 
and  asking  Judgm^it  for  the  amount  of  the 
insurance. 

These  policies  contain  a  provision  which  Is 
as  follows:  'The  Equitable  Life  Assurance 
Society  of  the  United  States  hereby  assures 
the  life  of  Charles  H.  Hudspeth,  of  Mid- 
lothian, ya.»  hereinafter  known  as  the  as- 
sured, and  on  receipt  of  satisfactory  proofs 
of  the  death  of  the  assured,  providing  this 
policy  Is  then  In  force,  agrees  to  pay''  the 
amount  for  which  the  policy  Is  written. 

The  defendant  pleaded  non  assumpsit,  and 
for  grounds  of  defense  said:  (1)  That  the 
policies  of ^  insurance  sued  on  lapsed  for  non- 
payment of  premiums  on  April  14,  1903;  (2) 
that  no  proof  of  the  death  of  the  assured  has 
been  furnished  to  the  defendant,  as  required 
by  said  policies  of  insurance,  and  that  no 
presumption  of  his  death  arose  until  the  ex- 
piration of  seven  years  from  the  time  he  was 
last  seen  alive,  which  time  Is  stated  by  the 
plaintiff  to  have  been  about  2  p.  m.  on  Mon- 
day, March  10,  1902;  (3)  that  the  burden  of 
proof  Is  on  the  plaintiff  to  show  that  the  as- 
sured died  prior  to  the  time  when  the  poli- 
cies lapsed,  on  the  14th  of  April,  1903. 

There  was  a  verdict  and  Judgment  for  the 
defendant,  to  which  the  plaintiff  applied  for 
and  obtained  a  writ  of  error. 

Passing  over  the  preliminary  correspond- 
ence between  the  attorneys  for  the  Security 
Bank  and  the  Equitable  Life  Society,  we 
come  to  the  proofs  of  death  furnished  to  the 
Society  before  the  institution  of  the  suit,  in 
compliance  with  the  stipulation  In  the  poli- 
cies above  set  forth. 

The  eighth  clause  of  claimant's  statement 
Is  as  follows:  "State  all  facts  regarding 
cause  and  circumstances  of  death."  Answer: 
"See  paper  hereto  attached,  marked  'A."* 
The  paper  here  referred  to  is  as  follows : 

"He  disappeared  from  Richmond  about 
March  6,  1902,  without  warning  to  family 
and  friends;  was  traced  to  Washington,  D. 
C,  by  detective,  who  learned  that  he  had 
be^i  drinking  very  heavily.  Since  that  his 
family  have  not  had  a  line  from  him.  We 
sent  full  description  to  all  police  bureaus 
and  detective  agencies,  offering  reward. 

"It  Is  said  he  was  very  ambitious  to  make 
money,  was  very  despondent,  and  exceeding- 
ly dissipated.  Had  lost  all  of  his  means, 
which  we  think  caused  htm  to  take  his  own 
life.  Last  time  seen,  as  far  as  we  know, 
was  at  Johnson  Hotel,  Washington,  D.  O., 
about  2  p.  m.  on  Monday,  March  10,  1902. 
.  After  his  departure,  his  room  was  searched, 
and  la  it  wars  found  a  number  of  empty 


whisky  bottles,  carried  there  by  him.  It  was 
also  proven  that  he  drank  very  heavily  at 
bar  of  said  hoteL 

"His  family  also  have  made  every  effort 
to  locate  him,  but  without  success. 

"Attached  to  and  made  a  part  of  the  proof 
of  death  of  Charles  H.  Hudspeth  by  the  Se- 
curity Bank  of  Richmond. 

"Jacks<m  Guy,  Cashier." 

The  paper  marked  "A**  was  dated  April 
22,  1903,  and  on  April  27th  the  general  agent 
of  the  Assurance  Society  Informed  Mr.  Guy 
that  the  proofs  submitted  w^e  not  satis- 
factory to  his  company.  It  appears  that 
the  policies  sued  on  were  kept  in  force  un- 
til April  14,  1903,  by  the  payment  of  premi- 
ums, and,  no  further  payment  having  been 
made,  they  lapsed  upon  that  day. 

[1]  After  the  evidence  had  been  submitted 
to  the  Jury,  the  court  refused  to  give  cer- 
tain Instructions  asked  for  by  the  plaintiff, 
but  Instructed  the  Jury:  "That  whilst  the 
law  presumes  that  a  person  who  has  left 
home  and  has  not  been  heard  from  for  seven 
years  has  died,  yet  the  presumption  of  death 
in  such  cases  only  arises  at  the  end  of  the 
seven  years;  that  Is  to  say,  that  the'  pre- 
sumption of  law  of  death  does  not  arise 
until  the  expiration  of  seven  years.  But 
there  is  no  presumption  of  law  as  to  the 
particular  time  of  death  within  the  seven 
years,  nor  does  the  law  raise  any  presump- 
tion that  the  party  who  has  so  left  the  state 
has  continued  to  live  or  that  he  is  living  at 
any  particular  time  during  the  seven  years; 
but  the  burden  is  on  the  party  asserting  such 
a  claim  to  prove  It  by  testimony  satisfactory 
to  the  Jury.  And  In  this  case  the  Jury  are 
Instructed  that  the  burden  of  proof  is  upon 
the  plaintiff  to  show  to  your  satisfaction 
that  Charles  H.  Hudspeth  died  before  the 
14th  day  of  April,  1903;  and  unless  you  are 
so  satisfied  from  the  evidence  of  the  proof 
of  this  fact  you  must  find  for  the  defend- 
ant" 

This  instruction  Is  in  accordance  with  the 
decision  of  this  court  in  Evans  v.  Stewart* 
81  Va.  724,  and  correctly  states  the  law. 

The  second  Instruction  given  was :  '^hat  if 
the  policies  sued  on  In  this  case  had  lapsed  by 
reason  of  nonpayment  of  premiums  before 
the  bringing  of  this  suit,  or  that  suit  was 
brought  before  satisfactory  proofs  of  the 
death  of  the  assured  had  been  furnished  to 
the  defendant,  then  the  Jury  must  find  for 
the  defendant" 

And  the  third  instruction:  'TThat  the 
statements  set  forth  in  the  paper  signed 
'Jackson  Guy,  Cashier,'  and  marked  'A,*  with 
the  claimant's  statement,  are  not  'such  sat- 
isfactory proofs  of  the  death  of  the  assured' 
as  is  contemplated  by  the  policies  sued  on  in 
this  court;  and  unless  the  Jury  believe  from 
the  evidence  that  further  proof  of  the  death 
of  the  assured  was  furnished  to  the  de- 
fendant before  this  suit  was  brouglit»  tiien 
they  must  find  for  the  defendant" 
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The  ease  turns  upon  whether  or  not  the 
second  and  third  instmctioas  correctly  pro- 
pound the  law.  The  case  was  argued  ably 
and  fully,  orally  and  upon  the  briefs.  A 
great  number  of  cases  were  cited — a  greater 
number  than  can  be  considered  and  criticis- 
ed within  the  limits  of  an  opinion;  and  we 
shall,  therefore,  refer  spedflcally  only  to 
those  which  sean  to  bear  most  directly  upon 
the  points  at  issue. 

[2]  One  of  the  principal  controversies  rais- 
ed in  the  case  is  whether  or  not  the  prelimi- 
nary proofs  of  death  are  to  be  passed  upon 
by  the  court  as  constituting  a  condition  pre- 
cedent to  the  right  to  bring  the  suit,  or 
whether  it  is  for  the  Jury  to  determine 
whether  or  not  they  comply  with  the  provi- 
sion of  the  policies,  which  required  the 
plaintiff  to  furnish  satisfactory  proofs  of 
death  of  the  assured. 

We  are  of  opinion  that  the  weight  of  au- 
thority lmi>oses  the  duty  upon  the  court  to 
determine.  In  the  first  instance^  whether  or 
not  the  proofs  are  satisfactory. 

In  25  Oyc.  at  page  947,  note  27,  In  enu- 
merating questions  of  law  for  the  court, 
there  is  included:  '*The  legal  effect  and  suf- 
ficiency of  the  proofs  of  loss  furnished  in 
compliance  with  the  requirements  of  the 
policy" — dting  a  number  of  cases. 

In  Citizens'  Fire  Ina.  Co.  v.  Doll,  85  Md. 
88,  6  Am.  Rep.  360,  it  is  said:  "The  prelim- 
inary proofs  of  loss  required  by  an  insurance 
company  of  the  assured  are  not  per  se  evi- 
dence to  the  Jury  qf  his  loss.  They  are  con- 
ditions precedent  to  his  right  to  recover,  and 
it  is  for  the  court,  and  not  for  the  jury,  to 
decide  on  their,  sufficiency." 

In  Mutual  Life  Ins.  Co.  v.  Stibbe,  46  Md. 
802,  by  the  terms  of  the  policy  the  amount 
insured  was  payable  in  90  days  after  satis- 
factory proofs  of  death.  At  the  trial  the 
proofs  of  death  furnished  in  compliance 
with  this  requirement  were  offered  in  evi- 
dence by  the  plaintiff,,  for  the  purpose  of 
showing  such  compliance.  Held,  "that  the 
same  were  admissible  for  that  purpose,  and 
for  no  other,  and  their  sufficiency  was  a 
question  for  the  court  to  determine." 

In  Policemen's  Association  v.  Ryce,  213 
IlL  9,  72  N.  E.  764,  104  Am.  St  Rep.  190, 
it  Is  said  that  while  the  questions  of  fact, 
whether  proofs  of  loss  or  of  death  have  been 
furnished,  or  whether  the  assured  rendered 
as  full  proofs  of  loss  or  of  death  as  the 
drcumstances  would  permit,  are  for  the 
Jury,  yet  the  legal  effect  of  such  proofs  is  a 
question  of  law  for  the  court 

In  Gauche  v.  London,  etc.,  Ins.  Co.  (C.  C.) 
10  Fed.  347,  the  court  said  that  the  sufficien* 
cy  of  preliminary  proofs,  there  being  no  ques- 
tion of  waiver  involved,  in  a  question  of  law 
for  the  court  and  not  a  question  of  fact  for 
the  jury. 

The  case  of  Charter  Oak  Life  Ins.  Co.  ▼. 
Rodel,  95  U.  &  232,  24  U  Bd.  433,  is  reUed 
upoB  by  the  plaintiff  in  error;  but  we  do  not 


think  it  bears  out  its  contention.  In  that 
case  the  policy  provided  that  payment  should 
be  made  "ninety  days  after  due  notice  and 
satisfactory  evidence  of  the  death  of  A.  and 
of  the  just  claim  of  the  assured  under  thU 
policy  has  been  received  and  approved  by  the 
insurers,"  and  it  was  held  that  the  words 
"just  claim  of  the  assured"  had  reference  to 
her  claim  or  title  to  the  policy,  and  not  to 
the  justness  of  her  cause  of  action  thereon. 
Mr.  Justice  Bradley,  q;>eakin«;  for  the  court 
said:  "We  think  there  was  no  ^ror  in  the 
ruling  of  the  court  in  admitting  in  evidence 
the  proofs  of  death,  which  had  been  served 
on  the  defendant  Of  course,  the  company 
could  not  justly  contend  that  it  might  arbi- 
trarily object  to  the  sufficiency  of  the  proofs ; 
but  it  had  an  undoubted  right  to  demand  and 
insist  upon  such  proofs  as  the  law  would  ad- 
judge to  be  reasonable  and  satisfactory.  The 
objection  to  those  furnished  was  that  whilst 
otherwise  sufficient  as  proofis  of  the  death  of 
the  insured,  they  disclosed  at  the  same  time 
a  cause  of  death  which  exempted  the  compa- 
ny from  liability,  and  hence  could  not  be  said 
to  be  sufficient  proof  of  the  Just  claim  of  the 
assured'  as  well  as  of  the  death  of  Rodel. 
*  *  *  Proof  of  death  was  all  that  was  re- 
quired. This  was  given,  and  does  not  appear 
to  have  been  objected  to.  If  the  proofs  also 
disclosed  facts  of  which  the  defendant  could 
avail  itself  as  a  defense  to  an  action  on  the 
policy,  this  would  not  derogate  from  the  suf- 
ficiency of  the  proofs  as  proofs  of  death.  But 
whilst  the  disclosure  of  such  facts  might  well 
suggest  to  the  company  the  propriety  of  refus- 
ing payment  and  standing  suit  it  would  be 
no  bar  to  the  bringing  of  the  suit;  otherwise, 
no  suit  could  ever  be  brought  until  the  par- 
ties had  gone  through  an  extrajudicial  in- 
vestigation resulting  favorably  to  the  as- 
sured." We  think, it  is  to  be  inferred  that 
if  the  proofs  of  death,  as  distinguished  from 
the  Justness  of  the  claim,  had  been  the  ques- 
tion at  issue,  and  those  proofs  had  been 
found  insufficient  by  the  court  the  judgment 
would  have  been  otherwise. 

Noyes  v.  Commercial  Travelers'  Accident 
AsB*n,  190  Mass.  171,  76  N.  B.  665,  seems  to 
support  appellant's  contention,  and  to  hold 
that  under  a  provision  in  a  policy  for  pay- 
ment "within  sixty  da7S  from  the  receipt 
by  its  board  of  directors  of  proof  satisfac- 
tory to  said  board  of  the  particular  dis- 
ability suffered  by  said  member,"  it  Is  a 
question  for  the  jury  whether  the  plaintiff 
furnished  proof  which  reasonably  should 
have  satisfied  the  directors. 

In  Buffalo  Loan  &  Trust  Co.  v.  Knights 
Templar,  eta,  126  N.  Y.  450,  27  N.  E.  942, 
22  Am.  St  Rep.  839,  Judge  Andrews,  speak- 
ing for  a  unanimous  court  said:  '*The  words 
'satisfactory  proof  entitled  the  association 
to  demand  that  the  fact  of  death  should  be 
shown  with  reasonable  definiteness  and  cer< 
tainty,  and  if  the  proofs  furnished  failed  to 
satisfy  the  association  of  the  fact  of  the 
death,  the  association,  acting  reasonably  ftod 


660 


71  SOtJTHSLiSTEBN  BBPORTBR 


(Va. 


in  good  faith,  conld  require  further  evidence. 
But  the  insurer  cannot,  under  guise  that  the 
requirement  that  'satisfactory  proof  of  the 
death  of  the  assured  should  he  given,  demand 
information  of  the  cause  of  the  death.  This 
would  be  a  different  subject  The  informa- 
tion, however  important  it  might  be  in  its 
bearing  upon  a  death  from  the  excepted 
causes,  nevertheless  has  no  relation  to  the 
one  fact  which  alone  the  claimant  is  bound 
to  embrace  in  his  proofs.*'  That  is  to  say, 
in  his  preliminary  proofs.  In  that  case  the 
proof  of  death  was  satisfactory,  and  the  in- 
surer had  no  right  to  demand  more,  and 
could  not  require  information  €is  to  cause 
of  death. 

In  Travelers*  Ins.  Oo.  v.  Sheppard,  86  Ga. 
751,  12  S.  B.  18,  it  was  held  that:  ''Where 
the  policy  stipulates  for  preliminary  proof  of 
loss,  and  the  declaration  alleges  that  such 
proof  was  furnished,  and  where  the  whole 
declaration  is  doiied  by  plea,  the  plaintiff  is 
entitled  to  verify  the  allegation  by  submitting 
in  evidence  the  affidavits  which  were  fur- 
nished to  the  company  as  preliminary  proof. 
But  the  affidavits  are  evidence  for  the  sole 
purpose  of  showing  compliance  with  the 
terms  of  the  policy  as  to  preliminary  proof, 
and  the  better  opinion  is  that  their  suf- 
ficiency is  for  the  court  They  are  no  evi- 
dence against  the  company  of  any  fact  stated 
in  their  contents.  Though  the  policy  stip- 
ulates that  the  preliminary  proof  of  death, 
etc.,  to  be  furnished,  shall  be  'direct  and  af- 
firmative proof,*  any  proof  that  ought  to  be 
satisfactory  will  suffice,  although  it  may  in- 
volve Inference  of  the  main  fact  from  other 
facts,  and  therefore  be  properly  denominated 
circumstantial,  rather  than  direct,  evidence.** 

From  an  examination  of  the  authorities  we 
have  reached  the  conclusion  that  it  was  for 
the  court  to  pass  upon  the  sufficiency  of  the 
preliminary  proofs. 

[S]  The  question  which  next  arises  is: 
Did  it  correctly  discharge  that  duty? 

Bvery  case  seems  to  stand  upon  Its  own 
particular  facts,  and  no  precise  standard,  as 
far  as  we  have^been  able  to  discover,  is  es- 
tablished for  the  guidance  of  courts  in  de- 
termining what  is  satisfactory  proof  of  loss. 
As  was  said  in  Buffalo  Loan,  etc.,  Co.  v. 
Knights  Templar,  supra:  "The  words  'satis- 
factory proor  entitled  the  association  to  de- 
mand that  the  fact  of  death  should  be  shown 
with  reasonable  deflniteness  and  certainty.*' 
But  that  is  a  variable  standard.  Perhaps  as 
accurate  a  measure  as  we  can  apply  is  to 
say  that  if  the  preliminary  proofs  are  such 
as,  when  introduced  upon  the  trial  of  the 
case,  standing  alone  and  without  further 
proof,  would  be  sufficient  to  support  a  ver- 
dict of  a  Jury  in  favor  of  the  plaintiff,  they 
should  be  held  to  be  satisfactory  proofs,  as 
a  condition  precedent  to  the  institution  of  an 
action. 

It  will  be  observed.  In  the  case  under  con- 

Mideration,   that,   when   the   claimant   was 

i  iipoii  to  state  all  fitcts  retarding  the 


cause  and  circumstances  of  death,  the  reply 
was  a  reference  to  an  attached  paper,  marked 
"A,"  which  has  already  been  copied  into  this 
opinion. 

The  instruction  given  by  the  court  told  the 
Jury  that  statement  A  did  not  contain  satis- 
factory proofs  of  the  death  of  the  assured, 
and  that  the  jury  should  find  for  the  defend- 
ant, unless  they  believed  from  the  evidence 
that  further  proof  of  the  death  of  the  as- 
sured was  furnished  to  the  defendant  before 
this  suit  was  brought  The  Jury  by  their 
verdict,  therefore,  found  that  there  was  no 
such  proof  furnished  to  the  defendant;  and 
in  the  petition  for  a  writ  of  error  it  is  said 
that  the  proof  offered  upon  the  trial  was 
but  "an  elaboration  of  the  statements  con- 
tained in  the  said  proof  of  death.*'  The 
whole  case  made  by  the  plaintiff  is,  there- 
fore, to  be  found  in  statement  A. 

[4]  This  brings  us  to  inquire  as  to  the  pro- 
bative value  of  the  facts  set  forth  in  state- 
ment A ;  and  here  it  must  be  borne  in  mind 
that  the  paper  was  prepared  on  the  22d  of 
April,  1903,  and  that  Hudspeth  was  last  seen 
on  March  10,  1902;  that  the  suit  was 
brought  to  August  rules,  1903;  and  that  the 
Judgment  complained  of  was  rendered  on  the 
10th  of  March,  1910.  The  evidence  must 
therefore,  be  considered  as  of  the  time  the 
proof  of  loss  was  rendered,  and  certainly  not 
later  than  the  time  of  institution  of  the  suit 
In  some  of  the  cases  it  seems  that  the  period 
elapsing  between  the  institution  of  the  suit 
and  its  determination  was  taken  into  con- 
sideration; but  in  that  view  we  cannot 
concur. 

[5]  But,  even  if  the  period  of  absence  down 
to  the  trial  were  to  be  considered  in  aid  of 
statement  A,  it  would  not  avail  the  plaintiff 
in  error;  for  not  only  must  it  show  that 
the  assured  is  dead,  which  at  the  expiration 
of  seven  years  would  be  presumed,  and  as  to 
which  the  presumption  would  be  strength- 
ened as  the  period  from  his  disappearance  in- 
creased, but  it  is  also  necessary,  in  order 
to  maintain  an  action  in  this  case,  to  show 
that  death  occurred  during  the  life  of  the 
policy — ^that  is  to  say,  prior  to  April  14,  1903. 
In  other  words,  it  would  aid  the  presump- 
tion of  death,  but  would  be  of  no  value  as 
tending  to  fix  the  time  of  death.  See  Bvans 
V.  Stewart,  supra. 

In  2  Wharton's  Evidence  (3d  Ed.)  (  1277, 
the  law  is  thus  stated:  "It  has  been  incident- 
ally observed  that  aside  from  the  general 
presumption  of  death  arising  from  unex- 
plained absence  abroad  for  seven  years,  cer- 
tain facts  have  been  noticed  by  the  courts 
as  affording  grounds  on  which  inferences  of 
death,  more  or  less  strong,  may  rest  Among 
these  facts  may  be  noticed:  Presence  on 
board  a  ship  known  to  have  heea  lost  at  sea, 
the  inference  of  death  increasing  with  the 
length  of  time  elapsing  since  the  shipwreck ; 
exposure  to  peculiar  perils,  to  which  death 
will  be  imputed  if  the  party  has  not  been 
subsequently . heard  from;  Ignorance^  as  to 


Va^ 


aSOUKITY  BANK  y.  EQUITABIiB  UFB  ASSUIL  SOCUSTT 


651 


such  person,  after  due  inquiry,  of  all  persons 
likely  to  know  of  him  if  he  were  allTe;  ces- 
sation of  writiDg  of  letters,  and  of  communi- 
eations  with  relatives,  in  which  case  the  in- 
ference rises  or  falls  with  the  domestic  at^ 
tachments  of  the  party.  Thus  death  may  be 
inferred  by  a  jury  from  the  mere  fact  that 
a  party  who  is  domestic,  attentive  to  his 
duties,  and  with  a  home  to  which  he  Is  at- 
tached, suddenly,  finally,  and  without  ex- 
planation, disappears.  On  the  other  hand, 
it  Is  admissible  to  explain  such  disappear- 
ance by  putting  in  evidence  pecuniary  em- 
barrassments.** 

In  Ryan  v.  Tudor,  31  Kan.  366,  2  Pac.  797, 
Mr.  Justice  Brewer  (afterwards  of  the  Su- 
preme Ck>urt)  said;  "In  reference  to  the 
death  of  Ryan,  it  is  dear  that  there  was  no 
direct  proof.  The  matter  rests  mainly  on 
presumptions.  The  general  rule  in  respect 
thereto  is  that  at  the  close  of  a  continuous 
absence  of  seven  years,  during  which  time 
nothing  is  heard  of  the  absent  person,  death 
will  be  presumed.  Now  at  the  time  of  the 
commencement  of  this  action  only  five  years 
and  eight  months  had  elapsed  since  Ryan 
left  New  Hampshire,  and  at  the  time  of  trial 
seven  years*  absence  had  not  fully  run ;  so 
that,  with  nothing  but  the  mere  fact  of  un- 
explained absence  before  it,  the  court  was 
clearly  right  in  its  instructions.  It  is  true, 
that,  besides  the  mere  fact  of  unexplained  ab- 
sence, there  were  one  or  two  slight  matters 
bearing  upon  this  question.  While  a  man  of 
good  health,  Ryan  was  past  middle  life  when 
he  went  away.  He  told  his  relatives  in  New 
Hampshire  that  he  would  be  back  in  a 
month.  He  told  his  agent  in  Kansas  that  as 
soon  as  he  got  settled  he  would  write.  He 
neither  returned  nor  wrote.  •  •  •  So 
that  perhaps  the  court  ought  to  have  left  it 
to  the  jury  as  a  question  of  fact  whether, 
considering  Ryan's  eccentric  disposition,  his 
lack  of  family,  his  expressed  uncertainty  as 
to  his  future  residence  on  the  one  hand,  and 
on  the  other  his  age,  his  promise  to  write 
and  return,  and  his  long  absence,  his  death 
ought,  or  ought  not,  to  be  inferred.  Be  that 
as  it  may,  under  the  instructions  as  given, 
the  Jury  ought  not  to  have  found  as  they 
did.  As  more  than  seven  years  have  now 
passed  since  Ryan*s  departure,  if  no  tidings 
have  been  received  from  him,  the  presump- 
tion of  death  unquestionably  arises.  But, 
whether  dead  or  alive,  defendants'  obliga- 
tion to  pay  remains.  If  Ryan  be  alive,  they 
should  pay  the  money  to  the  agent,  that  it 
may  be  by  him  remitted  to  Daniel  Fish  in 
accordance  with  Ryan's  instructions.  If,  on 
the  other  hand,  Ryan  be  dead,  an  administra- 
tor should  be  appointed  to  collect  this  men* 
ej  and  distribute  it  among  his  heirs.  It  is 
unnecessary  Uiat  this  suit  be  dismissed ;  for. 
If  an  administrator  be  appointed,  the  death 
of  Ryan  can  be  suggested,  and  the  suit  re- 
rived  in  the  name  of  such  administrator." 

Tisdale  v.  Connecticut  Mutual  Life  Ins. 
Oo.»  20  Iowa,  170^  96  Anu  Dec.  186,  was 


much  relied  upon  by  plaintiff  in  etror.  It 
seems  to  add  but  little  to  the  force  of  the 
quotation  from  Wharton.  There  was  evi- 
dence at  the  trial  tending  to  prove  the  fol- 
lowing facts:  That  the  party  upon  whose 
life  the  policy  was  issued  was  a  young  man 
of  exemplary  habits,  excellent  character,  of 
fair  business  prospects,  respectably  connect- 
ed, and  of  the  most  happy  domestic  rela- 
tions. He  had  the  fullest  confidence  of  his 
friends  and  the  entire  affection  of  his  wife, 
and  was  living  in  apparent  happiness,  with 
no  cause  of  discontent  with  his  condition, 
which  would  have  influenced  him  to  break 
the  domestic  and  social  ties  with  which  he 
was  so  pleasantly  bound  to  life.  Visiting 
Chicago,  September  25,  1866,  upon  business, 
he  was  last  seen  by  an  acquaintance  on  the 
comer  of  Lake  and  Clark  streets  in  that 
city,  about  8  o'clock  p.  m.  of  that  day.  No 
trace  of  him  was  afterward  discovered, 
though  his  friends  made  every  effort  to  find 
him  and  ascertain  the  cause  of  his  mysteri- 
ous disappearance.  A  large  reward  was  of- 
fered through  the  newspapers  for  informa- 
tion that  would  lead  to  his  discovery,  either 
dead  or  in  life.  The  detective  police  were 
employed  to  search  for  him  without  results. 
No  tidings  have  been  received  of  him,  and 
not  the  faintest  trace  of  the  cause  or  manner 
of  his  disappearance  has  been  discovered. 
He  gave  no  intimation  to  any  one  of  an 
Intention  to  absent  himself,  and  the  latest 
declaration  of  his  intentions  was  to  the  ef- 
fect that  he  expected  to  leave  Chicago  the 
day  of  his  disappearance  to  join  his  wife  at 
Dubuque.  He  owed  no  debts  amounting  to 
any  considerable  sum,  and  had  made  pay- 
ment of  some  small  ones  about  the  day  of 
his  disappearance.  His  valise,  containing 
clothing  and  other  articles  commonly  car- 
ried by  travelers,  was  found  at  his  hotel. 
His  bill  there  was  unpaid.  The  reporter 
says  that  a  further  statement  of  the  evi- 
dence is  not  necessary  for  a  proper  under- 
standing of  the  points  ruled.  It  is  said  in 
the  opinion:  *'Any  facts  or  circumstances 
relating  to  the  character,  habits,  condition, 
affections,  attachments,  prosperity,  and  ob- 
jects in  life,  which  usually  control  the  con- 
duct of  -men,  and  are  the  motives  of  their 
actions,  are  competent  evidence,  from  which 
may  be  inferred  the  death  of  one  absent  and 
unheard  f^m,  whatever  has  been  the  dura- 
tion of  such  absence.  A  rule  excluding  such 
evidence  would  ignore  the  motives  which 
prompt  human  actions,  and  forbid  inquiry 
into  them  In  order  to  explain  the  conduct  of 
men.  The  true  doctrine  may  be  readily  il- 
lustrated thus:  An  honored  and  upright 
citizen,  who,  through  a  long  life,  has  en- 
Joyed  the  fullest  confidence  of  all  who  knew 
him,  prosperous  in  business  and  successful 
in  the  accumulation  of  wealth,  rich  in  the 
affection  of  wife  and  children,  and  attached 
to  their  society,  contented  In  the  enjoyment- 
of  his  possessions,  fond  of  the  associations 
of  his  friends,  and  having  that  love  of  oounr 
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try  wMch  aD  good  men  pobbobs,  witli  no  hab- 
iti  or  affections  contrary  to  tliese  traits  of 
cbaracter,  Journeys  from  his  home  to  a 
distant  city  and  Is  never  afterward  heard  of. 
Must  seven  years  pass,  or  must  it  be  shown 
that  he  was  last  seen  or  heard  of  in  peril, 
before  his  death  can  be  presumed?  No 
greater  wrong  could  be  done  to  the  charac- 
ter of  the  man  than  to  account  for  his  ab- 
sence, even  after  the  lapse  of  a  few  short 
months,  upon  the  ground  of  a  wanton  aban- 
donment of  his  family  and  friends.  He 
could  have  lived  a  good  and  useful  life  to 
but  little  purpose,  If  those  whp  knew  him 
could  even  entertain  such  a  suspicion." 

In  Seeds,  Executor,  v.  Grand  Lodge  of 
Iowa,  etc.,  93  Iowa,  176,  61  N.  W.  411,  the 
court  held  that  where  a  married  man  leaves 
home  because  his  wife  declines  to  live  with 
him,  and  later  professes  to  be  unmarried 
and  states  that  he  is  going  to  Dakota,  is  in 
good  health  when  last  seen,  and  six  years 
after  his  disappearance  he  is  advertised  for 
to  receive  a  legacy,  '^here  is  no  presumption 
of  death  by  reason  of  the  fact  that  he  has 
not  been  heard  from  in  seven  years.  At 
any  rate,  it  will  not  be  presumed  that  he 
dies  within  two  years  after  disappearing,  so 
as  to  render  valid  an  insurance  policy  which 
lapsed  at  the  end  of  said  two  years  for  non- 
payment of  dues  and  assessments."  In  that 
case,  while  the  law  of  Tisdale  v.  Insurance 
Co.,  supra,  is  not  questioned,  the  facts  of 
the  two  cases  are  differentiated,  and  Rowell, 
the  beneficiary  in  the  case  in  d3  Iowa,  175, 
61  N.  W.  411,  is  shown  to  be  a  very  differ- 
ent man  from  Tisdale.  The  court  states 
that  '*he  was  wanting  in  the  character,  hab- 
its, condition,  affections,  attachments,  and 
objects  in  life  which  usually  draw  men  to 
their  families,  their  homes,  and  the  society 
in  which  they  have  lived.  It  was  evidently 
not  his  purpose  to  return  and  dwell  with  his 
family ;  but,  cast  off  as  be  was  for  his  own 
fiiult,  and  with  the  character  and  inclina- 
tions which  he  evidently  possessed,  his  ob- 
ject was  to  entirely  withdraw  himself  from 
than.  There  is  nothing  in  the  condition  of 
his  health  from  which  to  infer  death,  for 
it  is  shown  that  when  last  seen  he  was  In 
usual  good  health." 

Contrast  the  proof  furnished  in  statement 
A  with  the  facts  in  Tisdale's  Case,  supra, 
and  one  cannot  but  be  impressed  with  the 
tnct  that  the  two  cases  differ  in  almost 
every  circumstance.  •  We  have'  given  state- 
ment A  our  most  careful  consideration,  and 
we  are  of  opinion,  first  (as  before  stated), 
that  it  was  the  province  of  the  court  to  de- 
termine whether  or  not  it  furnished  suffi- 
cient proof  of  death ;  second,  that  the  court 
correctly  held  that  it  did  not  furnish  suffi- 
cient proof  of  death ;  and,  third,  that  if  the 
court  had  submitted  that  question  to  the 
jQiir,  and  Ihey  had  found  f^r  the  plaintiff 
upon  the  faith  of  the  facts  stated  in  state* 


ment  A,  which  we  have  seen  contained  all 
the  facts  of  probative  value  introduced  be- 
fore the  Jury,  it  would  have  been  the  duty 
of  the  court  to  have  set  aside  the  verdict; 
and  therefore  we  are  of  oi^nlon,  from  every 
point  of  view,  that  there  is  no  error  in  the 
Judgment  of  the  lower  court,  which  is  af- 
firmed. 
Affirmed* 


GORDON  T.  JOYNia=L 


(112  Va.  M7) 


(Supreme  Ck>urt  of  Appeals  of  Virginia*    June 

8,  1911.) 

1.  Taxation  (i  748*)— Tax  Dbbd  — Ldhta- 

TION. 

To  entitle  a  purchaser  at  a  tax  sale  to  the 
benefit  (  of  Code  1904,  I  661,  providing  that 
where  a  purchaser  of  real  estate,  sold  for  taxes 
under  section  666,  has  obtained  a  deed  therefor 
and  the  same  has  been  duly  recorded,  the  title 
shall  be  vested  in  the  grantee,  subject  to  be  de- 
feated only  by  proof  of!  specified  UlcXm  in  a  suit 
brought  within  two  years,  his  deed  most  have 
been  executed  by  th^  proper  derk  after  the  ex- 
piration of  two  years  from  the  date  of  the  tax 
sale,  and  after  the  purchaser  baa  given  the  four 
months  notice  required  by  section  665. 

[Bid.    Note.— For   other  cases,   see   Taxation, 
Gent.  Dig.  §§  1494-1499;   DecTDig.  |  748.*] 

2.  Taxation  (§  749*)— Tax  Deed— Bxkcution 
— PowEB  OF  Clebk. 

The  authority  conferred  on  a  deck  to  exe- 
cute a  tax  deed  to  a  purchaser  after  two  years 
from  the  date  of  the  tax  sale  and  after  four 
months'  notice  to  redeem,,  conferred  by  Code 
1904,  i  655,  is  a  naked  power  not  coupled  with 
an  interest,  and  must  be  strictly  complied  with 
in  order  to  render  a  deed  executed  by  him  of 
any  validity* 

[£^.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1496;  Dec.  Dig.  |  749.*] 

3.  Taxatiow  (§  746*)— Tax  Deed— Execution 
— Person  Authorized. 

In  the  absence  of  a  curative  statute,  a  tax 
deed  executed  bv  a  person  other  than  the  offi- 
cial designated  by  law  to  make  the  same  is  a 
nullity. 

[Qd.  Not;ei— For  other  cases,  see  Taxation, 
Cent.  Dig.  §f  1491,  1492;   Dec.  Dig.  |  746.*] 

4.  Taxation  (|  750*)— Tax  Deed  —  Notice— 
Failube  to  Serve— Effect. 

Code  1904,  (  655.  provides  that  after  two 
years  from  the  date  of  a  tax  sale  the  purchaser 
may  objtain  a  deed  from  the  proper  clerk,  and 
declares  that  in  no  case  shall  a  deed  be  exe- 
cuted to  a  purchaser  until  after  he  has  given 
to  the  person  or  persons  therein  mentioned,  who 
are  supposed  to  be  interested  in  the  land  as 
owners  or  lienors  and  entitled  to  redeem,  four 
months*  notice  of  the  purchase,  ete.  Held^  that 
a  tax  deed  issued  to  a  purchaser  without  such 
notice  was  a  nullity,  and  was  not  cured  by  any 
of  the  provisions  of  section  661.  providing  that 
the  deed  of  a  purchaser  of  land  sold  for  taxes 
pursuant  to  section  666  shall  not  be  set  aside, 
except  on  specified  grounds^  and  that  no  suit 
shall  be  brought  to  vacate  the  same,  except  for 
fraud,  after  two  years. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  <  1497;  Dec  Dig.  §  750.*] 

Error  to  Corporation  Court  of  Newport 
News. 

Action  by  Collins  Joyner  against  Harris 
Gordon.    From  a  Judgment  for  plaintiff,  de- 
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fendant  brings  error.    Reversed   and   ren- 
dered. 

Allan  D.  Jones  and  R,  H.  Lett,  for  plain- 
tiff in  error.  Samuel  R.  Buxton,  for  defend- 
ant In  error. 

BUCHANAN,  J.  The  only  question  to  be 
determined  on  this  writ  of  error  is  whether 
a  deed  made  to  a  purchaser  at  a  delinquent 
land  tax  sale  before  he  has  giren  the  notice 
required  by  section  665  of  Code  Va.  1904  is 
Toid,  or  whether  the  failure  to  give  such  no> 
tice  is  an  irregularity  which  is  cured  by  sec- 
tion 061  of  the  same  Ck)de. 

Section  655  provides  that,  after  two  years 
have  expired  from  the  date  of  a  tax  sale, 
such  purchaser  may  obtain  a  deed  from  the 
proper  clerk,  but  declares  that  "in  no  case 
shall  a  deed  be  made  to  any  such  purchaser 
of  any  such  real  estate  until  after  such  pur- 
•chaser  has  given"  to  the  person  or  persons 
therein  mentioned,  who  are  supposed  to  be 
interested  in  the  land  as  owners  or  li^iors 
and  entitled  to  redeem  the  same,  'Your 
months'  notice  of  his  said  purchase,  •  •  • 
and  the  person  entitled  to  redeem  said  real 
estate  shall  have  the  right  to  redeem  the 
same  at  any  time  before  the  expiration  of 
the  said  four  months,  although  such  time 
extend  beyond  the  two  years  first  mentioned 
herein.'* 

Section  661  provides  that  where  the  pur- 
chaser of  any  real  estate  so  sold,  or  sold  in 
pursuance  of  section  666,  has  obtained  a 
deed  therefor,  and  the  same  has  been  duly 
admitted  to  record  in  the  proper  clerk's  of- 
fice, the  right  or  title  to  such  estate  shall 
stand  vested  in  the  grantee  in  such  deed  as 
was  vested  in  the  party  assessed  with  the 
taxes  or  levies  on  account  of  which  the  sale 
was  made,  etc,  subject  to  be  defeated  only 
by  proof  (1)  that  the  taxes,  etc,  for  which 
it  was  sold  were  not  properly  chargeable 
thereon;  (2)  that  the  taxes,  etc,  properly 
<!hargeable  on  such  real  estate  had  been  paid; 
(8)  that  the  notice  of  the  tax  sale,  where 
made  to  a  person  other  than  the  common- 
wealth, or  notice  of  the  application  to  pur- 
chase, in  case  the  sale  was  made  under  sec- 
tion 666,  had  not  been  duly  given;  &c  (4) 
that  the  payment  or  redemption  of  said  real 
•estate  was  prevented -by  fraud  or  conceal- 
ment on  the  part  of  the  purchaser.  That 
section  further  provides  that  no  suit  shall 
be  brought  to  set  aside,  cancel,  or  annul  such 
deed,  except  for  fraud,  as  therein  provided, 
unless  within  two  years  after  the  same  is 
properly  admitted  to  record. 

[1,2]  In  order  for  a  purchaser  at  a  tax 
sale  to  be  entitled  to  the  benefit  of  the  pro- 
visions of  section  661,  he  must  have  obtained 
his  deed  in  accordance  with  the  provisions 
-of  section  655;  that  is,  his  deed  must  be  ex- 
^ecuted  by  the  proper  clerk  (unless  the  derk 
himself  be  the  purchaser)  after  the  expira- 
tion of  two  years  from  the  date  of  the  tax 


sale,  and  after  the  purchaser  has  given  the 
notice  required  by  that  section.  The  author- 
ity conferred  upon  the  derk  to  execute  the 
deed  Is  a  mere  naked  power  not  coupled  with 
an  interest,  and  must  be  strictly  complied 
with.  No  rule  of  law  is  more  firmly  settled 
than  that  in  the  case  of  a  naked  power, 
every  prerequisite  to  its  exercise  must  pre- 
cede it.  Sulphur  Mines  Go.  v.  Thompson,  d3 
Va.  206,  816,  25  S.  B.  282,  and  authorities 
cited;  Rensens  v.  Lawson,  91  Va.  226,  286, 
21  S.  B.  847;  Flanagan  v.  Orimmet,  10  Grat 
421,  486,  and  cases  cited. 

[I]  In  the  absence  of  a  curative  statute^  if 
the  deed  be  executed  by  a  person  other  than 
the  oflldal  designated  )>y  law  to  make  the 
deed,  it  is,  of  course,  a  nullity*  If  authori- 
ties be  needed  for  so  idain  a  proposition,  they 
can  be  found  in  Judge  Allen's  opinion  in 
Flanagan  v.  Qrimmet,  supra.  If  the  official 
be  authorized  to  make  the  deed  after  a  time 
named,  and  he  execute  it  before  that  time 
elapses,  tiie  deed  is  also  a  nullity.  Bowe  ▼. 
City  of  Richmond,  109  Va.  254,  260,  64  S.  B. 
51 ;  Bradley,  Tr.,  v.  Patterson,  112  Va.  — ^  70 
S.  B.  540,  dedded  at  Mardi  term,  1911; 
Minor  on  Tax  Titles,  p.  HI,  and  cases  dted. 
And,  a  fortiori,  the  deed  must  be  a  nullity 
when  the  purchaser  not  only  obtains  it  with- 
out complying  with  the  conditions  which  en- 
title him  to  a  deed — L  e.,  giving  the  notice 
required— but  when  executed  by  an  official 
in  plain  violation  of  the  statute  which  pro-' 
hibits  him  from  making  the  deed  until  four 
months  after  the  required  notice  has  been 
given. 

[4]  It  may  be  true,  as  argued,  that  the  Leg^ 
Islature  has  the  power  to  authorize  a  con- 
veyance to  be  made  to  a  purchaser  at  a  tax 
sale  without  requiring  some  such  notice  as 
that  provided  for  by  section  665;  but  it  has 
not  done  so.  On  the  contrary,  the  Legisla- 
ture has  dedared  that  the  purchaser  shall 
give  notice  of  his  purdiase,  and  that  he  is 
not  entitled  to  a  ileed  until  he  has  done  so. 

There  is  nothing,  as  it  seems  .to  us,  in  sec- 
tion 661  which  validates  a  deed  executed  to 
a  purdiaser  at  a  tax  sale  in  violation  of  sec- 
tion 655.  The  deed  must  be  made  by  the 
derk.  It  cannot  be  made  until  after  two 
years  expire  from  day  of  sale,  nor  until  four 
mimths  after  tbe  notice  required  by  that  sec^ 
tion  has  been  given.  The  purdiaser  at  a  tax 
sale  must  comply  with  the  provisions  of  sec- 
tion 665  before  he  is  entitled  to  a  deed  which 
will  give  him  the  benefit  of  curative  provi- 
sions of' section  661.  See  Ya.  Ooal  Co.  v. 
Thomas,  97  Ya.  587,  84  8.  B.  486 ;  Ya.  Build- 
ing, etc,  Co.  V.  Glenn,  99  Ya.  460,  89  S.  B. 
186;  Bewe  v.  City  of  Ridimond,  stapra ;  Brad- 
ley V.  Patterson,  supra. 

The  provision  in  section  665  requiring  the 
purdiaser  to 'give  notice  of  his  purchase  as 
therein  provided  was  not  in  that  section 
when  section  661  was  enacted  as  it  ndw 
stands,  March  7,  1900  (Acts  1899-1900,  pp. 
1234,  1235),  but  was  afterwards  enacted  by 


654 


71  SOUTHEASTERN  RBPORTBB 


(S.a 


ftmending  section  655  of  the  Code  of  1887  by 
an  act  approved  April  2,  1902  (Acts  1901- 
02,  p.  779).  Section  661  as  found  in  Code  Va. 
1904  (not  as  It  was  when  the  deed  under 
consideration  In  the  case  of  Va.  Building, 
etc.,  Co.  T.  Glenn,  supra,  99  Va.  460,  462,  39 
S.  E.  136,  was  executed)  does  provide  that 
the  deed  of  a  purchaser  at  a  tax  sale  or  un- 
der the  provisions  of  section  666  of  the  Code 
may  be  set  aside,  annulled,  or  canceled  by 
a  suit  brought  for  that  purpose  within  two 
years  from  the  recordation  of  the  deed,  upon 
the  ground,  among  others,  that  ''the  notice  of 
the  tax  sale  where  made  to  a  person  other 
than  the  commonwealth,  or  notice  of  the  ap- 
plication to  purchase  in  case  the  sale  was 
made  under  section  666,  has  not  been  duly 
given."  Whatever  may  be  the  effect  of  that 
provision  in  section  661,  as  amended,  upon 
the  rights  of  a  purchaser  under  section  666 
where  the  notice  required  by  that  section  has 
not  been  given  (Va.  Building,  etc.,  Co,  v. 
Glenn,  supra),  it  has  no  reference  to  the 
failure  to  give  the  notice  required  by  sec- 
tion 655,  because  at  the  time  that  provision 
was  inserted  in  section  661  the  purchaser  at 
a  tax  sale  was  not  required  to  give  notice  of 
his  purchase  before  obtaining  his  deed,  as  he 
now  is  under  section  655  (Code  1887,  and 
Acts  1901-02,  p.  779),  and  because  the  lan- 
guage of  the  provision  in  section  661  shows 
that  it  refers  to  the  **notice  of  tJ^e  tax  sale" 
when  bid  off  by  such  purchaser,  and  not  to 
the  "notice  of  his  said  purchase,"  as  provid- 
ed for  in  section  655,  as  amended. 

There  are  several  reasons  of  public  policy 
why  a  tax  deed  obtained  by  a  purchaser  who 
has  complied  with  all  the  requirements  of 
section  655  should  cure  irregularities  in  the 
proceedings  which  led  up  to  the  sale,  and 
for  which  such  purchaser  is  in  no  wise  re- 
sponsible; but  there  is  no  reason  in  a  sound 
public  policy  or  in  good  morals  why  a  pur- 
chaser at  a  tax  sale,  who  has  failed  or 
refused  to  comply  with  the  conditions  upon 
which  he  is  entitled  to  a  deed  and  has  ob- 
tained it  in  express  violation  of  law,  should 
be  permitted  to  take  advantage  of  his  'own 
negligence  or  wrong  and  have  the  same  cura- 
tive effect  given  the  deed  as  tf  it  had  been 
obtained  in  accordance  with  law. 

The  court  is  of  opinion  that,  the  deed  in 
question  having  been  executed  not  only  with- 
out authority,  but  in  plain  violation  of  the 
positive  prohibition  of  section  655  of  the 
Code,  under  which  it  was  obtained,  is  a  nul- 
lity, and  that  the  trial  court  erred  in  not 
so  holding.  Since  the  plaintiff's  right  to  re- 
cover d^ended  upon  the  validity  of  that 
deed,  it  follows  that  the  judgment  of  the 
trial  court,  to  whom  all  matters  of  law  and 
fact  were  submitted,  must  be  reversed;  and 
this  court  will  enter  such  Judgment  as  that 
court  ought  to  have  entered. 

Reversed. 
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(Supreme  C:k>urt  of  South  CarollQa.     June  16. 

1911.) 

Cbiminal  Law  (|  1084*)— Death  SsnTKNCB— 
Stat  Pending  Appeal. 

A  stay  of  execution  of  a  death  sentence 
pending  appeal  from  an  order  denying  a  motion 
tor  a  new  trial  will  not  be  granted,  where  only 
a  question  of  fact  relating  to  the  sanity  of  ac- 
cused is  involved,  and  an  examination  of  the 
record  discloses  abundant  evidence  to  support 
the  finding  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec.  Dig.  f  1084.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  S.  Wilson,  Judge. 

Application  by  J.  B.  Bates  for  a  stay  of 
execution  of  a  death  sentence  pending  an 
appeal  from  an  order  refusing  a  motion  for 
a  new  trial,  etc.    I>enied. 

See,  also,  69  S.  B.  1075. 

Stanyame  Wilson,  for  appellant  J.  C^ 
Otts,  Sol.,  for  the  State. 

PER  CURIAM.  This  is  an  application 
for  a  stay  of  the  execution  of  a  sentence  of 
death  imposed  in  this  case,  pending  appeal 
from  an  order  refusing  a  motion  for  a  new 
trial  and  from  the  sentence  of  the  court. 

The  general  rule  is  that  no  appeal  Ilea 
from  an  order  of  a  circuit  judge  refusing  a 
motion  for, a  new  trial,  where  questions  of 
fact  only  are  involved.  In  this  case  the  sole 
question  of  fact  involved  is  the  sanity  of 
the  defendant.  Upon  careful  examination 
of  the  record,  we  find  that  there  is  abundant 
evidence  to  support  the  finding  of  the  cir- 
cuit judge,  and  no  errors  of  law  are  shown 
in  the  record.  It  follows,  therefore,  that 
no  prima  facie  case  has  been  made  out  for 
the  Interference  of  this  court 

The  motion  for  a  stay  of  the  sentence  Is- 
refused. 

(89  S.  C.  U7) 

YERNER  et  aL  v.  MULLER  et  aL,  County 

Com'rs. 

(Supreme  Court  of  South  Carolina.    June  14,. 

1911.) 

1.  Statxttes  (§  123*)  —  Title  —  Subjects  or 
Act— "Acquisition." 

Act  Feb.  20,  1908  (25  St  at  Large,   p. 
1431),  is  entitled  "An  act  to  provide  for  free^ 
bridges  across  the  (jongaree  and  Broad  rivers 
between  Columrbia  township,  in  Richland  coun- 
ty and  the  county  of  Lexington,  the  acquisition, 
thereof  by  CSolumbia  township,  and  the  issue  of 
bonds,  if  approved  by  the  electors  of  Columbia 
township,  for  the  purpose  of  each  acquisition.**' 
Section  7  of  the  act  declares  that  authority  is 
given  to  build  or  purchase  and  to  maintain  8uch> 
bridges,  etc    Held,  that  the  word  "acquisition,**^ 
as  used  in  the  title,  meaning  the  act  of  gettin? 
or  obtaining  something  already  in  existence  or- 
that  may  be  brought  toto  existence  through  the 
means  employed  to  acquire  it,  included  the  ac- 
quiring of  a  bridge  by  construction  as  well  as 
by  purchase ;  and  hence  the  act  was  not  uncon- 
stitutional as  containing  matter  not  expressed* 
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in  its  title,  in  that  it  anthorised  the  constmc- 
tion  of  new  bridges  as  well  as  the  purchase  of 
those  already  in  existence. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  130-132,  170-183;  Dec.  Dig.  | 
123.* 

For  other  definitions,  see  Words  and  Phrases, 
YoL  8»  p.  7562.] 

2.  Towns  (|  52*)— -TowNaHip  Bondb— Elec- 
tion—Manaqkbs—Appoihtmsnt—De  Facto 
OmcEBS. 

Act  Feb.  20,  1908  (25  St  at  Lar|:e,  p. 
1431),  provided  for  an  election  to  authorize  or 
reject  the  issuance  of  township  bonds  to  pay  for 
certain  bridges,  and  declared  that  the  managers 
of  the  election  should  be  appointed  by  the  board 
of  county  commissioners.  The  managers  were 
appointed  by  the  chairman  of  the  board  and  ap- 
proved by  the  board,  which  authorized  the  chair- 
man to  fill  any  yacancy  which  might  occur,  and 
some  vacanies  were  so  filled.  BM  that,  though 
original  appointment  by  the  board  was  essen- 
tial, those  appointed  in  the  absence  of  any 
proof  of  fraud  or  unfairness  in  the  conduct  of 
the  election  were  de  facto  officers,  and  the  elec- 
tion fairly  conducted  by  them  valid. 

[Ed.  Note.— For  other  cases,  see  Towns,  Gent. 
Dig.  SI  90-04;   Dec  Dig.  |  52.*] 

3.  £>LEOTIONB  (I  203*)— iPOLLINO  PULCK— STAT- 
17TES~***NBiAR  " 

Civ.  Code  i902,  I  203,  nrovides  that  at  all 
genend  elections  held  in  the  state  the  same 
shall  be  conducted  at  the  polUni^  precincts  fixed 
by  law  in  the  various  counties,  cities,  and 
towns,  the  location  of  which  shaU  be  as  desig- 
nated, and  then  declares  that,  at  the  Waverly 
erednct,  in  R.  county,  the  polling  place  shau 
e  **at  or  near  the  fork  or  the  Kice  Creek 
spring  and  Oamden  road."  Heldt  that  it  could 
not  be  said  as  a  matter  of  law  that  a  polling 
place  located  a  quarter  of  a  mile  from  the 
crossing  of  the  stream  and  road  was  not  prop- 
erly located  "near"  such  point. 

[E3d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  179;   Dec.  Dig.  §  203.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4687-4690] 

4.  Towns  (I  52*)  —  Blbction  —  Issuance  of 

Bonds— IftBEGTTLABITT. 

Improper  location  of  a  polling  place  in  a 
prednct  was  insufficient  to  mvalidate  an  elec- 
tion to  determine  whether  township  bridge 
bonds  should  be  issued,  where  a  rejection  of  all 
the  votes  in  such  precinct  would  not  change 
the  result. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  II  90-04;  Dec  Dig.  |  52.*] 

6.  Towns  (|  52*)— Bonds— Election— Cbbti- 

Under  Act  Feb.  20,  1908  (25  St  at  Large, 
p.  1431),  authorizing  an  election  for  the  issu- 
ance of  bridge  bonds  by  a  township  in  R.  coun- 
tj,  and  providing  that  the  managers  of  the  elec- 
tion shall  conduct,  direct,  and  declare  the  re- 
sult thereof,  and  make  returns  in  writing  to  the 
county  board  of  commissioners,  and  that  the 
coun^  board  shaU  issue  the  bonds  if  a  majority 
of  the  votes  cast  at  the  election  shall  be  in  fa- 
vor of  issuing  the  same.  It  was  not  essential  to 
the  validity  of  the  election  that  a  certificate  be 
filed  with  the  Secretary  of  State  and  Governor 
by  the  board  of  county  canvaasers. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  II  90-04;  Dec.  Dig.  |  62.*] 

6w  Towns  d  52*)— Township  Bonds— Stat- 
X7TE8— Taxation. 

Act  IPeb.  20,  1906  (26  St  at  Large,  p. 
1431),  authorizing  the  issuance  of  bonds  by  C. 
township  to  acquire  bridges,  provided  that,  on 
the  issuance  of  the  bonds  or  any  part  of  the 
same,   it  should   be   the  duty   of   the   officers 


diarged  with  the  assefisment.  levving,  and  col- 
lection of  taxes  to  levy  and  collect  annually 
from  all  property,  real  and  personal,  within  the 
township  a  sum  sufficient  to  pay  interest  on 
the  bonds,  and  one-twentieth  of  the  principal  to 
constitute  a  sinking  fund  to  retire  the  bonds  at 
maturity.  Held,  that  such  act  sufficiently  pro- 
vided for  the  levv  of  a  tax  with  which  to  meet 
the  interest  and  sinking  fund  requirements 
when  the  same  should  become  due. 

[Ed.  Note.— For  other  cases,  see  Towns,  Dec 
Dig.  I  62.*] 

7.  Towns  rt  52*)  — Bonds  —  Injunction  — 

Sinking  Fund. 

That  a  statute  under  which  town  bonds 
were  issued  did  not  contain  a  sufficient  provi- 
irion  for  the  levying  of  a  tax  with  which  to 
meet  the  interest  and  sinking  fund  requirements 
when  the  bonds  should  become  due  was  no 
ground  for  enjoining  the  issuance  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Towns,  Dec 
Dig.  I  52.*] 

Petitioii  l^  James  S.  Vemsr  and  another 
to  enjoin  W.  F.  Muller  and  others,  as  mem- 
bers of  the  Board  of  County  Commissioners 
of  Richland  Comity,  from  issuing  certain 
township  boods  for  bridge  purposes.  Injnnc* 
tion  denied,  and  petition  dismissed. 

Weston  ft  Aycock,  for  petitioners.  Clark- 
son  &  Clarkson,  for  respondents, 

JONES,  C.  J.  The  petitioners,  as  tax- 
payers, seek  to  enjoin  the  board  of  county 
commissioners  of  Richland  county  from  is- 
suing certain  coupon  bonds  of  Columbia 
township  in  Richland  county  about  to  be  is- 
sued under  alleged  authority  of  the  act  of 
February  20,  1908  (25  St  at  Large,  p.  1481). 

[1]  It  is  c<mtended,  first,  that  the  act  is  in 
violation  of  section  17,  article  3,  of  the  Con- 
stitution, providing:  "Elvery  act  or  resolution 
having  the  force  of  law  shall  relate  to  but 
one  subject  and  that  shall  be  expressed  in 
thetitie."  rnie  title  of  the  act  is:  "An  act  to 
provide  for  free  bridges  across  the  Congaree 
and  Broad  rivers  in  this  state,  between  Co- 
lumbia township  in  Richland  county  and  the 
county  of  Lexington,  the  acquisition  thereof 
by  said  Columbia  township,  and  the  issue  of 
bonds,  if  approved  by  the  electors  of  Colum- 
bia township,  for  the  purpose  of  such  ac- 
quisition." Section  7  of  the  act  provides: 
*That  authority  Is  hereby  given  to  build  or 
purchase,  and  to  maintain  said  bridges," 
etc  The  point  made  is  that  the  titie  au- 
thorizes only  the  purchase  or  acquisition  of 
bridges  now  standing,  while  the  body  of  the 
act  permits  the  construction  of  new  bridges 
as  w^  as  the  purchase  of  those  now  stand- 
ing. The  mandate  of  the  Oonstitation  is 
complied  with  if  the  titie  states  the  general 
subject  of  legislation  and  the  provisions  in 
the  body  of  the  act  are  germane  thereto  as 
means  to  accomplish  the  object  expressed  in 
the  titie:  Connor  y.  Railroad,  23  S.  C.  427; 
State  y.  O'Day,  74  8.  C.  448,  54  a  E.  007. 
The  provision  in  the  body  of  the  statute  is  not 
only  germane  to  the  subject  expressed  in 
the  titie^  but  Is  clearly  witiiin  tbe  meaning 
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of  the  words  of  tbe  titla  '^Acqnisltimi'*  Ui 
the  act  of  getting  or  obtaining  something, 
which  may  be  already  tn  existence,  or  may 
be  brought  into  existence  through  the  means 
employed  to  acquire  it  A  bridge  may  be 
acquired  by  construction  as  well  as  by  pur- 
chase. Moreover,  the  object  was  to  provide 
free  bridges.  Thto  contentloa  cannot  be  sus- 
tained. 

[2]  It  is  next  alleged  that  the  election  was 
invalid  because  some  of  the  managers  were 
appointed  by  the  chairman  of  the  board  of 
county  commissioners,  whereas  the  statute 
required  the  appointment  to  be  made  by  the 
board.  It  appears  that  tbe  board  of  coun- 
ty commlsssioners  approved  all  the  mana- 
gers, and  authorized  the  chairman  to  fill  any 
vacancies  that  might  occur,  and  that  the 
chairman  made  some  appointment  to  fill 
yacandes.  There  is  -nothilig  to  show  that 
the  board  did  not  approve  the  appointments 
made  by  the  chairman  under  their  authority. 
If  we  should  omcede  that  original  appoint- 
ment by  the  board  was  nedessary,  there  is 
nothing  to  show  that  there  were  not  suflSicient 
appointees  at  each  precinct  to  hold. a  legal 
election.  No  fraud  or  unfairness  in  the  con- 
duct of  the  election  is  suggested.  An  election 
fairly  .conducted  by  de  facto  oncers  may  be 
valid.  Wilson  v.  Cox,  73  S.  C*  398,  53  S.  B. 
613;  Stackhouse  v.  County  Board,  86  S.  G. 
425v  68  B.  m  561. 

[3]  It  is  also  alleged  that  Waverly  pre- 
cinct, where  votes  were  taken>  was  stationed 
at  a  point  about  one-quarter  of  a  mile  from 
the  fork  of  Rice  Creek  spring  and  Camden 
voad,  whereas  section  203,  Civil  Code  1902, 
provides  that  isaid  voting  place  shall  be.  "at 
or  near"  the  said  fork^  We  cannot  say  as 
matter  of  law  that  a  country  precinct  a 
quarter  of  a  mile  from  the  crossing  of  a 
stream  and  a  road  may  not  be  characterized 
as  located  'hiear**  such  point 

[4]  But  it  appears  that  the  votes  cast  at 
Waverly  precinct  were  32  "for  bonds,"  and 
13  for  ''no  bonds,'*  and  that  the  votes  in  the 
whole  township  were  453  "for  bonds,"  and 
82  for  "no  bonds."  Hence  the  vote  at  Wav- 
erly could  be  thrown  out  without  affecting 
the  result  A  mere  irregularity  not  sufficient 
to-  affect  the  result  will  not  vitiate  an  elec- 
tion. Welsh  V.  Board,  79  S*  C.  246,  60  S. 
E.  699;  State  v.  Board,  86  8.  a  461,  68  S.  B. 
d76. 

[5]  Another  objection  made  against  the 
legality  of  the  election  is  that  no  certificate 
of  the  election  was  filed  with  the  Secretary 
of  State  and  tbe  Governor  by  the  board  of 
county  canvassers.  The  statute  authorizing 
the  election  provides  that  tbe  managers  "shall 
conduct,  direct  and  declare  the  result  of  said 
Section  and  make  returns  thereof  in  writing 
to  the  said  county  board  of  commisBioners," 
and  further  authorizes  the  said  county  board 
to  Issue  the  bonds,  "if  a  majority  of  the  votes 
cast  at  said  Section  shall  be  for  the  issuing 
of  J>ond&*'    ^nui  board  of  county  commis- 


sioners had  power  to  canrass  the  returns  and 
declare  the  result  This  was  done.  Out  of 
abundance  of  caution  the  board  of  county 
canvassers  also  canvassed  the  returns,  and 
made  like  declaration  as  to  the  result 
There  Was  no  contest  Certificates  of  the 
findings  of  said  boards  were  filed  with  the 
clerk  of  the  court  of  common  pleas  and  gen- 
eral sessions  of  Richland  county,  and  a  cer- 
tificate of  the  county  board  of  commissioners 
was  tendered  for  filing  with  the  Secretary 
of  State,  who  declined  to  receive  it  on  the 
ground  that  the  law  did  not  require  the  fil- 
ing of  the  result  of  such  an  election  with 
him.  For  this  reason  no  certificate  of  the 
county  board  of  canvassers  was  tendered  for 
filing  vrith  the  Secretary  of  State.  But  in 
this  case  it  was  not  necessary  to  file  the  re- 
turns with  the  board  of  county  canvassers. 
Nor  was  it  necessary  for  that  board  to  file  a 
certificate  with  the  Secretary  of  State  and 
the  Governor,  as  the  act  authorizing  the  spe- 
cial election  provided  a  different  method 
which  contemplated  that  the  returns-  should 
be  made  to  the  board  of  county  commission- 
ers, and  that  Bach  board  should  have  author- 
ity to  declare  the  result 

[6]  The  issuance  of  tbe  bonds  Is  further 
opposed  on  the  ground  that  there  is  no  pro* 
vision  made  for  the  levying  of  a  tax  with 
which  to  meet  the  interest  and  sinking  fund 
requirements  when  the  same  shall  become 
due  on  July  1,  1912.  The  statute  provides: 
"Upon  the  issuance  of  said  bonds,  or  any 
part  of  them,  it  sh^ll  be  the  duty  of  the  offi- 
cers charged  with  the  assessmoit,  levying  and 
collection  of  taxes  to  levy  and  collect  an- 
nually from  all  property  real  and  i>ersona!, 
within  the  limits  of  said  township,  a  sum 
sufficient  to  pay  the  interest  on  said  bonds, 
and  also  one-twentieth  of  the  principal  to 
constitute  a  sinking  fund  with  which  to  re> 
tire  the  said  bonds  at  maturity,"  etc. 

[7]  We  think  this  confers  ample  power 
for  the  assessment,  levy,  and  collection  of 
the  necessary  tax;  but  if  it  did  not  that 
would  not  constitute  ground  for  oijoining 
the  issuance  of  the  bonds.  Welch  ▼.  Getsen, 
85  S.  C.  163,  67  S.  E.  294.  It  is  aUeged  that 
it  is  the  purpose  of  the  board  of  county  com- 
missioners to  permit  street  or  railway  care 
to  use  the  bridges  acquired  under  the  provi- 
sions of  said  act  upon  payment  of  a  reason- 
able toll  by  the  owners  of  said  cars,  and  it 
is  sought  to  restrain  the  Commissioners 
from  so  doing.  Petitioners  seek  to  have  the 
court  construe  the  provision  in  section  8 
of  said  act  requiring  that  said  bridges  'Wall 
be  open  forever  for  the  passage  of  all  per- 
sons, animals  driven  or  ridden,  and  vehicles, 
not  including  street  or  railway  cars,  coming 
into  or  going  out  of  Columbia  township,  free 
of  toll  or  charge."  We  would  not  undertake 
to  determine  In  this  proceeding  whether 
;  street  or  railway  cars  may  be  absolutely  ex- 
cluded from  the  use  of  said  bridges,  or  may 
be  used  upon  the  saifie  Upon  the  payment  of 
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reasonable  toU.  Snefa  a  qnesUon  Is  prana- 
ture.  The  county  commissioners  as  yet  hare 
not  acquired  any  control  over  said  bridges, 
and  there  can  be  no  injury  threatened  in  the 
promisee  warranting  injunction.  Our  opin- 
ion on  the  subject  would  not  be  authorita- 
tlve,  In  the  absence  of  a  real  issue  between 
proper  parties.  The  matter  in  no  way  affects 
the  right  to  issue  the  bonds  in  question. 

Injunction  is  denied,  and  the  petitkm  is 
dismissed. 

GART,  A.  J.,  and  WOODS  and  HYDBIGK, 
JJ.,  concur. 

(89  S.  C.  US) 

ELLEBGB  et  al.  t.  WHARTON  et  aL 
(Supreme  Court  ot  South  Oarolina.     Jane  14, 

J911.) 

1.  COUISTUBS  (8  62*)— Appointmewt— OmCBBS 
*I>E  Juke. 

Act  Feb.  18,  1911  prorlded  for  the  estab- 
liehment  and  maintenance  of  a  rural  police  eys* 
tem  in  G.  county,  and  declared  that,  on  the  ap- 
proval of  the  act.  It  should  be  the  duty  of  the 
Governor,  '*on  the  recommendation  of  the  leg- 
islative delegation  of  G.  county,  to  appoint 
three  able-bodied  men  of  that  countj  to  serve 
as  county  policemen  for  four  years.'  The  act 
was.  approved  on  Saturday  ni|;ht,  February  18, 
1011,  the  last  day  of  the  session,  and  the  Gov- 
ernor, on  the  same  night,  appointed  petitioners 
as  rural  policemen  on  the  recommendation  of 
only  one  member  of  the  deleaation  from  G. 
county  without  the  knowledge  of  the  others  that 
any  appointment  was  to  be  made.  The  petition- 
ers were  commissioned,  took  the  oath  of  office, 
and  gave  bond,  incurred  the  expense  of  provid- 
ing the  required  equipment,  and  in  good  faith 
discharged  the  duties  of  the  office.  Held,  that 
petitioners  were  not  officers  de  Jure,  but  were 
officers  de  factor 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  nig.  H  87-«0 ;   Dec.  Dig.  §  62.*] 

2.  OOUNTfES   <f   e2*>— APP0INnfBNT*-C01Oa8« 

8I0N— Effect. 

Where  rural  policemen,  appointed  to  serve 
in  G.  county  under  authority  conferred  by  Act 
Feb.  18,  1911,  in  a  proceeding  to  compel  the 
county  officers  to  pay  accrued  salary,  produced 
their  commissions,  executed  bv  the  uovemor, 
such  commissions  were  prima  lacie  evidence  of 
appointment  until  declaM  invalid  by  a  court  of 
competent  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {§  87-00;   Dec.  Dig.  |  62.»1 

8.  C0T7NTIES   (§  74*)  — De  Facto  Offioebs  — 
Salary. 

Where  petitioners  were  appointed  rural  oo- 
licemen  for  G.  county  by  the  Governor  unoer 
authority  conferred  b/  Act  Feb,  18,  1911,  but 
without  recommendation  of  the  legislative  dele- 

§Btion  from  G.  county  as  required,  petitioners, 
aving  qualified  and  performed  services  under 
such  appointment,  being  officers  de  facto,  were 
entitled  to  recover  salary,  in  the  absence  of  any 
other  appointment  or  persons  entitled  to  and 
claiming  the  office. 

[Ed.  Note.— For  other  oases,  see  Coundes, 
Cent  Dig.  §{  87-90 ;  Dec.  Dig.  |  74.*] 

Petition  by  L.  C.  Elledge  and  another  tor 
mandamus  against  J.  B.  Wharton,  foreman 
of  the  grand  jnry,  and  certain  other  officers 
of  Greenwood  county  to  compel  payment  of 
salary  of  petitioners  as  rural  policemen  for 


the  two  months  ending  May  7,  1911.    Writ 
granted. 

D.  H.  Magill,  for  petitioners.  Giles  & 
Ouzts,  for  respondents. 

JONES,  a  J.  The  petitioners,  claiming  to 
be  rural  pollcem^i  duly  oommlssloned  by  the 
Governor  and  qualified  under  the  rural  police 
act  of  February  IS^  1911,  seelL  by  mandamus 
to  compel  respondents  to  pay.  the  salary, 
$166.66,  alleged  to  be  due  each  for  the  two 
months  ending  May  7,  1911.  By  their  return 
respondents  deny  that  petitioners  had  been 
duly  appointed  and  commissioned,  in  that 
they  were  appointed  by  the  Governor  with* 
out  the  recommendation  of  the  legislative 
delegation  of  Greenwood  county,  as  required 
by  the  act 

[1]  It  appears  that  the  act  was  approved 
Saturday  night,  February  18,  1911,  the  last 
day  of  the  legislative  session,  and  that  the 
Governor  on  the  same  night  appointed  peti- 
tioners as  rural  policemen  upon  the  recom- 
mendation alone  of  Hon.  D.  H.  Magill,.  one 
of  the  Greenwood  delegation.  It  is  stated  by 
the  affidavit  of  Senator  C.  A.  C.  Waller  and 
Representatives  W.  H.  Nicholson  and  J.  W. 
Bowers,  the  other  members  of  the  Greenwood 
delegation,  that  the  appointments  were  made 
without  their  recommendation  before  they 
had  knowledge  of  the  approval  of  the  act  or 
opportunity  to  recommend.  Section  1  of  the 
*'Act  to  provide  for  the  establishment  and 
maintenance  of  a  rural  police  system  In  Green- 
wood county,"  approved  February  18,  1911, 
provides:  "That  upon  the  approval  of  the  act 
it  shall  be  the  duty  of  the  Governor  upon  the 
recommendation  of  the  legislative  delegation 
of  Greenwood  county  to  appoint  three  able 
bodied  men  of  the  county  of  Greenwood 
*  *  *  and  shall  commission  them  as  coun- 
ty policemen  for  a  term  of  four  years,"  etc. 
Appointment  to  office  not  being  inherently 
an  executive  prerogative,  It  is  competent  for 
the  Legislature  In  conferring  the  power  of 
appointment  to  attach  such  limitations  and 
conditions  to  its  exercise  as  may  be  deemed 
proper.  The  statute  expressly  provides  that 
the  appointment  of  rural  policemen  for 
Greenwood  county  shall  be  upon  the  recom- 
mendation of  the  legislative  delegation  of 
Greenwood  county.  No  such  recommenda- 
tion having  been  made,  the  appointment  was- 
made  without  authority,  and  the  petitlonera 
cannot  be  held  to  be  officers  de  jure. 

The  petitioners,  however,  were  commis- 
sioned by  the  Governor  on  the  recommenda- 
tion of  a  member  of  the  Greenwood  delega- 
tion, have  taken  the  oath  of  office,  have  giv* 
en  bond  for  the  faithful  performance  of  duty,, 
have  incurred  expense  of  $850  each  in  pro- 
viding the  equipment  required  by  the  act, 
and  have  in  good  faith  discharged  the  duticif 
of  rural  police.  Having  acted  in  good  faith 
under  color  of  title  to  the  office,  they  are- 
1  officers  de  facto. 


•For  otber  pasee  see  same  topic  and  fteeticm  ^OJMBBR  in  Dee.  Dig.  A  Am.'  Dig;  Key  N*.  B&rtm  ft  Rap'r  Indttai^ 
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[31  The  general  rule  is  that  an  officer  de 
facto  cannot  sustain  an  action  to  recover 
the  fees  or  salary  attached  to  the  office,  and 
this  rule  is  usually  enforced  when  there  is 
another  who  has  the  right  to  the  emolu- 
ments. 29  Oyc  1303;  Mechem  on  Public 
Officers,  I  331.  In  Dolan  t.  Mayor,  68  N.  Y. 
274,  23  Am.  Rep.  168,  it  Is  declared  to  be  the 
settled  law  of  New  York  "that  the  right  to 
the  salary  and  emoluments  of  a  public  officer 
attach  to  the  true  and  not  to  the  mere  col- 
orable title,  and,  in  an  action  brought  by  a 
person  claiming  to  be  a  public  officer  for  the 
fees  or  compensation  given  by  law,  his  title 
to  the  office  is  an  issue,  and  if  that  is  de- 
fective and  another  has  the  real  right,  al- 
though not  in  possession,  the  plaintiff  cannot 
recover.**  "The  principle  is  that  the  right 
follows  the  true  title,  and  the  courts  will  not 
aid  the  intruder  by  permitting  him  to  recov- 
er the  compensation  which  rightfully  belongs 
to  another.*'  In  the  present  case,  however, 
there  Is  no  other  i)er8on  claiming  or  having 
a  right  to  claim  the  salary  in  question.  In 
Kottman  v.  Ayer,  3  Strob.  95,  the  court  uses 
this  language:  "To  entitle  one  to  claim  the 
emoluments  'Of  an  office  or  the  privileges  con- 
ferred by  it,  he  must  show,  if  his  right  be 
questioned,  that  he  is  the  officer  de  jure,  as 
in  the  case  of  Allen  v.  McNeel,  1  Mill,  Ck>nst 
459,  where  one  claimed  prize  money  as  an 
officer  it  was  held  he  ought  to  prove  him- 
self such.  His  having  acted  would  not  be 
sufficient  where  his  being  an  officer  is  the 
very  gist  of  his  action.**  In  the  case  of  Al- 
len V.  McNeel,  supra,  the  claimant  produced 
no  commission  or  other  competent  evidence 
of  his  appoiutment,  and  there  was  evidence 
that  another  person  was  really  the  officer 
a^d  that  the  money  had  been  paid  to  him. 

[2]  In  the  case  at  bar,  the  claimants  pro- 
duced the  commissions  of  the  Governor, 
which  were  prima  facie  evidence  of  appoint- 
ment, and  until  now  have  not  been  declared 
invalid.  In  the  case  of  Eubank  v.  Montgom- 
ery Ck)unty,  127  Ky.  261,  105  S.  W.  418,  32 
Ky.  Law  Rep.  91,  128  Am.  St  Rep.  340,  the 
Supreme  Court  of  Kentudcy,  not  unanimous- 
ly, however,  denied  the  right  of  a  de  facto 
officer  to  the  emoluments  of  the  office  with- 
out regard  to  whether  there  was  another  en- 
titled to  and  claiming  the  office,  but  in  Behan 
V.  Prison  Ck)mmissioners,  3  Ariz.  399,  31  Pac. 
5^1,  and  Adams  v.  Insane  Asylum,  4  Ariz. 
327,  40  Pac.  185,  the  Supreme  Court  of  Ar- 
izona held  that  a  de  facto  officer  was  entitled 
to  the  emoluments  of  the  office  of  which  he 
was  the  incumbent  when  there  was  no  de 
Jure  officer.  In  a  case  where  no  de  jure  offi- 
cer was  acting,  the  Supreme  Court  of  New 
Jersey  held  that  one  who  became  a  public 
officer  de  facto  without  dishonesty  or  fraud 
and  who  has  performed  the  duties  of  the 
office  may  recover  the  compensation  fixed  by 
law  for  such  services.    Erwin  v.  Jersey  City, 


60  N.  J.  Law,  141,  37  Atl.  732,  64  Am.  St 
Rep.  584. 

The  petitioners  are  not  usurpers  of  office 
by  force  or  fraud,  and  have  in  good  faith, 
with  prima  fade  evidence  of  right  perform- 
ed the  duties  of  the  office.  We  think  it  not 
only  Just  but  consonant  with  sound  law,  to 
hold  them  entitled  to  the  salary  claimed. 
The  statute  provided  for  each  policeman  an 
annual  salary  of  ^,000  payable  in  monthly 
installments  upon  the  order  of  the  foreman 
of  the  grand  Jury  and  the  warrant  of  the 
county  commissioners  on  the  treasurer  of 
Greenwood  county,  and  the  services  for 
which  compensation  is  sought  were  for  the 
two  months  ending  May  7,  1911.  The  only 
matter  of  defense  submitted  to  the  court  was 
the  right  of  petitioners  to  the  compensation 
claimed;  all  other  issues  originally  raised 
by  the  return  being  waived. 

The  Judgment  of  this  court  is  that  respond- 
ent J.  B.  Wharton,  foreman  of  the  grand 
Jury,  forthwith  issue  the  necessary  order, 
that  respondents  T.  C.  Burnett,  supervisor, 
and  G.  B.  Riley  and  George  Dom,  constitut- 
ing the  board  of  county  commissioners,  draw 
their  warrant  on  the  county  treasurer  in  fa- 
vor of  each  petitioner  for  $166.66,  and  that 
respondent  F.  Graham  Payne,  county  treas- 
urer, pay  said  warrants. 


GARY,    A.   J.,   and   WOODS    and 
DRICK,  JJ.,  concur. 


(USG*.  S88) 

WINN  V.  MILLER. 
(Supreme  Court  of  Georgia.     June  14,  1911.) 

(SyUahuM  hw  ih€  Oourt.) 

ABBrrRATION  AND  AWABD  (|  68*)*-BX0BPn0N8 

TO  Award— *  •Oath." 

The  requirement  of  Civil  Code  1910,  |  9049, 
that  exceptions  to  the  award  of  arbitrators  be 
made  "on  oath,'*  is  not  met  by  an  affidavit  of 
the  party  filing  such  exceptions  that  they  are 
true  to  the  best  of  the  knowledge  and  belief  of 
affiant 

[E^.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Dec  Dig.  §  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4871-4874 ;  vol.  8,  p.  7785.] 

Error  from  Superior  Court,  Fulton  Comi- 
ty;  J.  T.  Pendleton,  Judge. 

Submission  to  arbitration  between  Court- 
land  S.  Winn,  administrator,  and  L.  R.  Mill- 
er. From  an  order  dismissing  objections  to* 
tbe  award,  plaintiff  brings  error.    Affirmed. 

Lewis  W.  Thomas,  for  plaintiff  In  error. 
EiVins  &  Spence,  for  defendant  in  error. 

HOLDEN,  J.  The  plaintiff  in  error  and 
the  defendant  in  error  (hereinafter  called, 
respectively,  plaintiff  and  defendant),  by  vlr* 
tue  of  an  agreement  in  writing  signed  by 
them,  submitted  to  arbitrators  the  decision 
of  certain  matters  in  controversy  between 
them,  and  provided  that  the  award  of  the 
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arbitrators  might  be  made  the  judgment  of 
the  superior  court  of  Fulton  county.  In 
which  county  both  parties  resided.  Bach  of 
the  parties  selected  an  arbitrator,  and  the 
two  arbitrators  selected  the  third  arbitrator. 
An  award  In  writing  was  made,  finding 
that  the  plaintiff  owed  the  defendant  cer- 
tain amounts,  aggregating  a  total  of  $2,714.- 
40.  This  award  was  returned  to  the  clerk  of 
the  superior  court,  and  the  plaintiff  filed  cer- 
tain objections  thereto.  The  court  dismiss- 
ed the  objections  on  the  motion  of  the  de- 
fendant's counsel,  and  also  refused  to  allow 
an  amendment  offered  by  the  plaintiff  to  the 
objections,  and  the  plaintiff  excepted. 

Counsel  for  the  defendant  contend  In  their 
brief  that  neither  the  exceptions,  nor  the 
amendment  offered,  were  properly  yerlfled, 
and  that  this  fact  Justified  the  court  In  dis- 
missing the  former,  and  in  refusing  to  al- 
low the  latter.  The  record  does  not  dis- 
close upon  what  grounds  the  motion  of  the 
defendant  to  dismiss  the  exceptions  was 
predicated,  nor  upon  what  ground  the 
court  dismissed  the  exceptions  and  refused 
to  allow  the  amendment  thereto;  and  if 
the  failure  properly  to  verify  the  exceptions 
and  the  amendment  Justified  the  court  In 
malclng  the  rulings  complained  of,  his  Judg- 
ment should  be  sustained.  The  affidavit  to 
tile  exceptions  filed  was  made  by  Court- 
land  S.  Winn,  and,  after  stating  that  he  was 
administrator  of  the  estate  Involved  and  was 
a  party  to  the  arbitration,  contained  only 
the  following  averment:  "That  the  above 
and  foregoing  suggestions  and  exceptions 
filed  by  deponent  at  the  return  term  at 
which  said  award  was  made,  to  the  best  of 
deponent's  knowledge  and  belief,  are  true." 
The  body  of  the  afl9davlt  to  the  amendment 
Is  as  follows:  '^Personally  appeared  before 
me,  Courtland  8.  Winn,  who  on  oath  says 
that  the  facts  stated  in  the  foregoing  amend- 
ed petition  are  true  to  the  best  of  his  knowl- 
edge and  belief." 

Civil  Code  1910,  |  6049,  omitting  a  pro- 
vision in  the  latter  part  as  to  the  time  of 
trial,  is  as  follows:  "When  said  award  shall 
have  been  returned  to  said  court  and  enter- 
ed upon  its  minutes,  as  provided  in  the  pre- 
vious section  of  this  Code,  either  of  the 
parties  may  suggest,  on  oath,  at  the  term 
to  which  said  award  is  returned,  that  the 
award  was  the  result  of  accident,  or  mis- 
take, or  the  firaud  of  some  one  or  all  of  the 
arbitrators  or  parties,  or  is  otherwise  Ille- 
gal. Whereupon  the  court  shall  cause  an 
issue  to  be  made  up,  which  Issue  shall  be 
tried  by  a  special  Jury  under  the  same  rules 
and  regulations  as  are  prescribed  for  the 
trial  of  appeals.**  This  section  of  the  Code 
does  not  permit  of  objections  being  made 
to  an  award  unless  they  are  filed  "on  oath." 
An  aflidavit  wherein  the  party  filing  excei>- 
tions  swears  that  t^ey  are  true  to  the  best 
of  his  knowledge  and  belief  does  not  meet 
the  requirement  of  this  section  that  the  ex- 


ceptions be  "on  oath**  of  the  party  filing 
them. 

Civil  Code  1910,  I  6305,  provides  that 
when  an  execution  shall  issue  or  be  pro- 
ceeding Illegally  a^lnst  the  property  of  any 
person  and  be  levied  thereon,  "such  person 
may  make  oath  in  writing,  and  shall  state 
the  cause  of  such  illegality."  We  can  see 
no  reason  for  permitting  an  oath  under  a 
requirement  that  exceptions  to  an  award  of 
arbitrators  be  "on  oath"  to  be  different  from 
an  oath  under  the  requirements  of  the  sec- 
tion above  referred  to,  providing  that  the 
person  filing  an  illegality  to  an  exception 
"may  make  oath  in  writing";  and  In  the 
case  of  Sprlnz  v.  Vannucki,  80  Ga.  774,  6 
S.  B.  816,  it^  was  ruled :  "The  grounds  of  an 
affidavit  of 'illegality  must  be  verified  posi- 
tively. An  oath  qualified  by  the  words  'to 
the  best  of  his  knowledge  and  heller  Is  not 
sufficient,  though  the  oath  be  made  by  an 
executor  to  an  affidavit  of  illegality  filed  to 
an  execution  against  his  testator."  See 
Stancel  v.  Puryear,  58  Oa.  445;  Sharp  v. 
Kennedy,  50  6a.  208;  Bryan  v.  Ponder,  23 
Ga.  480;  Thompson  v.  Davitte,  59  Ga.  473 
(14);  1  E)nc.  PI.  &  Pr.  321,  322;  2  Cyc.  24, 
26.  In  the  case  of  Martin  v.  Lamb,  77  Ga. 
252,  3  S.  Bi  10,  it  was  decided  that  "a  plea 
of  non  est  factum,  or  of  nonpartnershlp, 
sworn  to  by  the  defendant  to  the  best  of 
his  knowledge  and  belief,'  does  not  cast  the 
'onus  upon  the  plaintiff,  but  only  entitles  the 
defendant  to  go  to  the  Jury  and  establish  his 
defense";  and  on  page  256  of  77  Ga.,  page 
11  of  3  S.  B.,  Bleckley,  C.  J.,  said:  "Before 
the  Constitution  of  1868,  a  plea  of  non  est 
factum  had  to  be  sworn  to — not  to  the  best 
of  one's  knowledge  and  belief,  but  sworn  to. 
An  affidavit  'to  the  best  of  his  knowledge 
and  heller  commits  the  affiant  to  almost 
nothing."  It  has  been  held  that,  when  the 
plaintiff  in  attachment  makes  an  affidavit  for 
an  attachment  to  issue  thereon,  the  grounds 
of  the  attachment  must  be  sworn  to  posi- 
tively, and  It  is  not  sufficient  for  affiant  to 
state  that  he  swears  to  such  grounds  to 
the  '*best  of  his  knowledge  and  belief."  See 
Bruce  v.  Conyers,  54  Ga.  678. 

Civil  Code  1910,  |  5085,  provides  that  "the 
party  seeking  the  attachment  his  ngent  or 
attorney  at  law,  shall  make  affidavit" 
among  other  things,  as  to  "the  amount  of 
the  debt  claimed  to  be  due."  It  further  pro- 
vides: "When  the  affidavit  is  made  by  the 
agent  or  attorney  at  law,  he  may  swear  that 
the  amount  claimed  to  be  due  is  due  accord- 
ing to  the  best  of  his  knowledge  and  belief." 
This  section  seems  to  recognize  a  difference 
between  an  oath  positively  stating  some- 
thing to  be  true  and  one  stating  it  to  be  true 
"to  the  best  of  the  knowledge  and  belief"  of 
affiant  In  the  exceptions  filed  it  is  com- 
plained that  the  award  is  the  result  of  a 
mistake  on  the  part  of  the  arbitrators  and 
is  otherwise  illegal.  Many  of  the  exceptions 
relate  to  the  alleged  illegal  admission  of 
evidence  over  objections,  and  a  copy  of  the 
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<mtlre  eyldence  introduced  iix>on  fhe  hearing 
before  the  arbitrators  is  attached  to  the  ex- 
ceptions and  amendment  thereto  as  a  part 
thereof.  Whether  the  legal  Inferences  of  the 
party  filing  the  exceptions  should  be  yerl- 
fied,  the  alleged  existence  of  facts  npon 
which  such  inferences  are  based  should  be 
verified  posltiyely,  and  not  simply  to  the 
best  of  the  knowledge  and  belief  of  the  par- 
ty filing  the  exceptions.  The  requirement 
of  the  law  that  exceptions  to  the  award  of 
arbitrators  be  **on  oath'*  Is  not  met  by  an 
affldayit  that  the  exceptions  are  true  to  the 
best  of  the  knowledge  and  belief  of  the 
party  filing  the  exceptions,  and  we  cannot 
say  that  the  court  committed  error  in  dis- 
missing the  exceptions  and  refusing  to  allow 
the  amendment  ofl^ered  thereto. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(186  Oa.  872) 

NATIONAIi  BANK  OP  WEBB  OITT,  MO., 
V.  J.  H.  BVBRBTT  &  SON. 

(Supreme  Court  of  Georgia.     June  13,  1911.) 

(Syllulmt^hy  the  Court,) 

Cabsibbs  (I  58*)— Tbarsfsb  of  Bnx  or  Lad- 
ing— ^RlGHTS  of  TBANSFEBEE. 

Where  a  customer  of  a  milling  company 
orders  flour,  which  is  consigned  by  the  milling 
company  to  itself,  with  a  memorandum  on  the 
bill  of  lading  to  notify  the  customer,  and  contem- 
poraneously the  milling  company  draws  a  draft 
for  the  price  of  the  flour  on  the  customer,  pay- 
able to  a  bank,  to  which  is  attached  the  bill  of 
lading  indorsed  in  blank,  and  deposits  with  the 
bank  the  draft  with  bill  of  lading  attached,  and 
the  amount  of  the  deposit  is  credited  to  the  de- 
positor's general  account  and  drawn  against  by 
him,  the  bank  becomes  the  purchaser  and  owner 
of  the  draft  and  bill  of  ladm^ ;  and  the  title  of 
the  bank  to  the  flour  is  superior  to  a  subsequent 
lien  against  the  milling  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  17^-100;    Dec.  Dig.  §  58.*] 

Error  from  Superior  Court,  BHilton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  J.  H.  Elverett  ft  Son  against 
the  Boyd  &  Gunning  Milling  Company.  On 
levy  of  attachment,  the  National  Bank  of 
Webb  City,  Mo.,  filed  a  statutory  claim. 
Verdict  against  claimant  Ftom  an  order 
denying  a  new  trial,  it  brings  error.  Reversed. 

Brown  &  Randolph  and  Hugh  M.  Scott, 
for  plaintiff  in  error.  C.  D.  Maddox;  for  de- 
fendant In  error. 

EVANS,  P.  J.  J.  H.  Everett  ft  Son  sued 
out  an  attachment  against  the  Boyd  ft  Gun- 
ning Milling  Company,  and  caused  the  same 
to  be  levied  on  a  certain  lot  of  flour  con- 
tained in  a  railway  car.  The  National  Bank 
of  Webb  City,  Mo.,  filed  its  statutory  claim. 
The  verdict  of  the  Jury  was  adverse  to  the 
claimant,  and  its  motion  for  a  new  trial  was 
overruled. 

The  flour  upon  which  the  attachment  was 
levied  was  consigned  by  the  milling  com- 


fpany  to  Itself,  with  direction  In  the  bin  of 
lading  to  notifly  the  plaintifte.  The  bill  of 
lading  was  indorsed  by  the  milling  company 
and  attached  to  a  draft,  drawn  by  the  mill* 
ing  company  for  the  purchase  price  of  tbm 
flour,  on  the  plaintifita  in  favor  of  the  daim- 
ant  The  draft  with  bill  of  lading  attached 
was  deposited  by  the  milling  company  with 
the  bank,  and  the  amount  thereof  placed  to 
its  credit  The  draft  with  bill  of  lading  a^ 
tached  was  duly  presented  to  the  plaintiffs, 
who  refused  to  pay  it  At  the  time  of  the 
deposit  of  the  draft  the  milling  company  had 
overdrawn  its  account  with  the  bank.  The 
milling  company  deposited  other  items  that 
day,  and  drew  several  chedcs  against  the 
same.  The  milling  company  has  not  reim- 
bursed the  bank  for  the  dishonored  draft 
The  bank  has  not  charge  or  received  in- 
terest on  the  amount  represented  by  the  dis- 
honored draft 

The  foregoing  is  a  fair  r^sum^  of  all  the 
testimony  bearing  on  the  bank's  acquisition 
of  the  bill  of  lading.  We  do  not  think  this 
testimony  sufficient  to  justify  the  contention 
of  the  plaintiffs  that  the  bank  had  no  title 
to  the  flour,  but  was  simply  acting  as  the 
agent  of  the  milling  company  in  the  collect 
tion  of  the  draft  drawn  by  It  on  the  plain- 
tiffs. Prima  facie  the  passing  to  the  credit 
of  a  depositor  of  a  check  drawn  in  favor  of 
the  bank,  not  indicating  that  it  was  deposit- 
ed merely  for  collection,  passes  the  title  to 
the  bank.  2  Morse  on  Banking,  1 569  et  seq. 
This  general  rule  will  yield  to  the  Intentioii 
of  the  parties  as  reflected  In  the  transaction. 
If  a  regular  customer  of  a  bank  deposits 
with  the  bank  his  draft,  payable  to  his  own 
order  or  to  the  bank,  and  the  same  is  entered 
to  his  credit  on  the  books  of  the  bank,  and 
the  drawer  by  Vx)ur8e  of  dealing  has  the  right 
to  draw  against  such  deposit,  and  In  fact  did 
draw  against  it,  and  his  chedcs  are  honored, 
the  title  to  the  draft  passes  to  the  bank. 
Fourth  Natl.  Bank  v.  Mayer,  89  Ga.  106^ 
14  S.  E.  891.  The  bank  may  indicate  its  In- 
tention not  to  receive  the  draft  as  money* 
by  receiving  the  draft  deposited,  not  as  cash, 
but  as  a  check  for  collection.  Bailie  v.  Au- 
gusta Savings  Bank,  95  Ga.  277,  21  S.  ¥L 
717,  51  Am.  St  Rep.  74. 

In  the  instant  ca«e  the  evidence  discloses 
that  at  the  time  of  the  deposit  the  drawer 
had  overdrawn  his  account,  and  the  deposit 
was  entered  as  cash  to  his  credit;  that  the 
drawer  was  not  only  accustomed  to  draw 
against  deposits  of  this  character,  bnt  actu- 
ally did  draw.  .  These  drcumstancea  evince 
the  parties'  intention  to  treat  the  draft  as  a 
deposit  of  money,  and  therefore  the  title  to 
the  draft  and  the  bill  of  lading  attached  Is 
In  the  bank.  The  effect  of  the  indorsement 
of  the  bill  of  lading  and  its  delivery  to  the 
bank  was  a  pledge  of  the  flour  to  the  bank. 
Delivery  of  the  inroperty  Is  ordinarily  e»* 
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flttitial  to  tbe  validity  of  tills  spedee  of  tMdl- 
jnoit,  but  bills  of  lading  or  other  commer- 
cial XMiper  symbolic  of  property  may  be  de- 
Uyered  In  pledge  and  constitute  constmctlTe 
delivery  of  the  physical  property.  Civil 
Ck)de  1910,  I  3528;  Farmers'  Bank  v.  AXLea- 
Holmes  Co.,  122  Ga.  07,  49  S.  B.  816;  Cen- 
tral Georgia  Land  &  Lumber  Co.  v.  Ex- 
change Bank,  101  Ga.  353,  28  S.  EL  863.  It 
follows  that  the  title  to  the  flour  under  the 
andlsputed  facts  was  in  the  bank.  Ameri- 
can Nat  Bank  v.  Lee,  124  Ga.  863,  63  S.  E. 
268;  Farmers*  Bank  v.  Allen-Holmes  Co., 
supra;  Tilden  v.  Mlnor,*45  Vt  196;  German 
Nat  Bank  v.  Grlmstead  (Ky.)  62  S.  W.  961. 
Judgment  reversed.    All  the  Justices  concur. 


(IM  Qa.  601) 

DARSEJT  V.  STATE. 

(Supreme  Court  of  Georgia.     May  10,  1911. 
Rehearing  Denied  June  23,  1911.) 

(SyUahuBhy  ike  Court.) 

Cbiicxnal  Law  (I  1182*)— Appbait-Bquaixt 
Divided  Court. 
This  case  came  on  before  the  Supreme  Court 
upon  a  writ  of  error.  The  same  being  for  deci- 
sion by  a  full  bench  of  six  justices,  who  are 
evenly  divided  in  opinion  (Justices  Lumpkin, 
Beck,  and  Atkinson  being  in  favor  of  a  reversal, 
and  Chief  Justice  Fish,  Presiding  Justice  E^vans, 
and  Justice  Holden  being  in  favor  of  an  af- 
firmance), the  judgment  of  the  court  below 
stands  affirmed  by  operation  of  law. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3206 ;   Dec.  Dig.  I  1182.*! 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

Joe  Darsey  was  convicted  of  luToIuntary 
manslaughter,  and  he  brings  error.  Af- 
firmed. 

The  bill  of  exceptions  recited  as  follows: 
'thereupon  [L.  e.,  after  the  close  of  the 
evidence]  his  honor,  J.  H.  Martin^  judge  pre- 
siding, delivered  his  charge  to  said  jury, 
and  concluded  said  charge  by  Instructing  the 
Jury:  That  if  they  found  said  defendant 
guUty  of  murder, 'and  did  not  wish  to  rec- 
ommend him  to  life  Imprisonment,  their 
verdict  should  be:  'We,  the  jury,  find  the 
defendant  guilty/  That  If  they  found  said 
defendant  guUty  of  murder,  and  wished  to 
recommend  him  to  life  Imprisonment,  the 
form  of  their  verdict  should  be:  'We,  the 
jury,  find  the  defendant  guilty,  and  recom- 
mend him  to  the  mercy  of  the  court'  That 
if  they  found  said  defendant  guilt  of  volun- 
tary manslaughter,  the  form  of  their  ver- 
dict should  he:  "We,  the  jury,  find  the  de- 
fendant guilty  of  voluntary  mimslaughter.' 
That  If  they  found  said  defendant  not  guilty, 
the  form  of  their  verdict  should  be:  *We, 
the  Jury,  find  the  defendant  not  guilty.' 
Thereupon  the  jury  retired  to  their  room, 
and,  after  deliberating  upon  said  case  for 
Bonje  time,  they  returned  into  coutt  and  an- 
nounced to  said  judge  that  tMy  had  agreed 


upon  a  verdict,  and  said  Judge  directed  the 
clerk  of  said  court  to  receive  the  bill  of  in- 
dictment and  read  the  verdict  The  clerk 
received  the  hill  of  indictment  from  the 
jury  and  read  the  verdict  written  upon  said 
bill  of  indictment,  which  was  as  follows,  to 
wit:  'We,  the  Jury,  find  the  defendant  guilty 
of  Involuntary  manslaughter.*  February  8, 
1911.  J.  H.  Holcomb,  Foreman.'  Whereupon 
said  judge  of  said  court  returned  the  bill  of 
indictment  to  said  Jury,  who  still  remained- 
Impaneled  and  in  the  Jury  box,  where  they 
were  seated  when  the  bill  of  Indictment  was 
handed  the  derk,  having  never  separated  or 
left  the  Jury  box,  with  the  following  state- 
ment, to  wit:  'I  cannot  receive  that  verdict' 
— ^which  was  made  as  soon  as  verdict  was 
read.  Thereupon  defendant's  counsel  in  open 
court  made  the  following  oral  objections,  to 
wit:  *We  Interpose  an  objection  on  the 
ground  that  the  verdict  had  been  rendered 
by  the  jury,  received  by  the  clerk  and  pub- 
lished In  open  court  after  the  court  had 
asked  the  Jury  If  they  had  agreed  on  a  ver- 
dict and  the  foreman  stating  that  they  had. 
We  object  to  the  Jury  further  considering  the 
case,  and  to  the  court  refusing  the  verdict 
tendered,  on  the  grounds  mentioned.' 

"Thereupon  the  Judge  Instructed  the  Jury 
as  follows,  to  wit:  Gentlemen,  I  shall  re- 
turn that  [referring  to  the  indictment]  to 
you,  and  you  go  back  and  enter  upon  your 
deliberations  again.  I  cannot  receive  that 
verdict  No  such  charge  was  given  you  by 
the  court  in  regard  to  a  verdict  The  court 
did  not  charge  you  anywhere  involuntary 
manslaughter  as  a  form  of  verdict  The 
court  charged  you  the  different  forms  of 
verdict  that  you  could  find  in  this  cabe; 
that  if  you  find  it  for  murder,  that  you  say, 
'We,  the  Jury,  find  the  defendant  guilty,' 
and  that  would  mean  the  death  penalty,  or 
if  you  find  the  defendant  guUty  of  murder 
and  recommend  him  to  mercy,  that  would 
mean  that  he  be  punished  by  Imprisonment 
In  the  penitentiary  for  life.  I  further  charg- 
ed you  that,  if  you  found  him  guilty  of  vol- 
untary manslaughter,  the  form  of  your  ver- 
dict would  be,  'We,  the  Jury,  find  the  defend- 
ant guilty  of  voluntary  manslaughter.'  If 
you  find  the  defendant  not  guilty,  then  the 
form  of  your  verdict  would  be,  'We,  the 
jury,  find  the  defendant  not  guilty.'  I  no- 
where charged  you  anything  about  involun- 
tary manslaughter.  You  may  retire  and  find 
a  verdict  The  court  further  instructed  the 
jury  to  strike  from  .the  indictment  the  ver- 
dict for  involuntary  manslaughter  written 
thereon,  stating  that  It  was  not  in  proper 
and  legal  form.  The  said  Jury  returned  to 
their  room  and  further  deliberated  upon 
said  case,  and  so  continued  to  deliberate  un- 
til the  following  morning,  at  which  time 
said  Judge  called  said  Jury  into  court  and 
Inquired  whether  or  not  th^  had  agreed 
or  were  likely  to  agree  upon  a  verdict,  and 
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said  Inry  Informed  the  court  that  they  had 
not  agreed  and  conld  not  agree  upon  a  ver- 
dict in  said  case. 

'Thereupon  counsel  for  the  defendant,  an- 
ticipating that  the  court  was  going  to  declare 
a  mlstrialy  submitted  the  following  oral  ob- 
Jectlon»  to  wit:  'I  suppose  your  honor  is  go- 
ing to  declare  a  mistrial.  I  make  the  point 
that  the  jury  has  already  found  the  defend- 
ant guilty  of  involuntary  manslaughter,  and 
the  verdict  of  the  Jury  has  been  published, 
and  afterwards  the  court  instructed  the  jury 
to  go  to  the  jury  room  and  make  a  verdict. 
We  now  come  in  behalf  of  the  prisoner  at 
the  bar  and  object  to  the  court  declaring  a 
mistrial  and  withdrawing  the  case  from  the 
jury,  on  the  ground  that  the  jury  in  this 
case  has  already  found  a  legal  verdict,  to 
wit:  '*We,  the  jury,  find  the  defendant  guilty 
of  involuntary  manslaughter."  The  defend- 
ant contends  that  this  is  a  legal  verdict,  and 
has  been  so  construed  by  the  Supreme  Court 
of  Georgia,  and  it  means  the  highest  grade 
of  involuntary  manslaughter.  The  defend- 
ant also  contends  that  there  is  evidence  sub- 
mitted by  the  state  that  the  prisoner,  just 
immediately  after  the  shooting,  said  to  two 
or  three  of  state's  witnesses  that  he  killed 
him  in  fun,  meaning  that  there  was  no  in- 
tention to  kill,  and  wh^re  there  is  any  doubt 
about  the  intention  to  kill  the  judge  should 
always  give  in  charge  to  the  jury  the  law  on 
involuntary  manslaughter.  For  these  rea- 
sons the  defendant  contends  that  the  verdict 
of  the  jury  was  correct  in  law,  and  the  evi- 
dence authorized  it,  and  it  was  error  for  the 
court  to  send  the  jury  back  to  their  room, 
and  the  defendant  now  objects  to  the  court 
declaring  a  mistrial,  and  insists  that  a  ver- 
dict has  already  been  found  and  published 
against  him,  which  was  legal.  That  is  all 
the  point  I  want  to  make.'  Whereupon  said 
judge  of  said  court  declared  a  mistrial." 

When  the  case  was  again  called  for  trial, 
the  accused  filed  a  plea  of  former  conviction 
and  former  jeopardy.  The  issue  was  sub- 
mitted to  the  presiding  judge  on  an  agreed 
statement  of  facts.  He  decided  the  issue  in 
favor  of  the  state.    The  defendant  excepted. 

Jno.  R.  Cooper  and  Howard  &  Hlghtower, 
for  plaintiff  in  error.  E.  D.  Graham,  Sol. 
Gen.,  and  H.  A.  Hall,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  justices  LUMPKIN, 
BECK,  and  ATKINSON  are  of  the  foUow- 
ing  opinion  on  this  point: 

In  this  state  it  is  the  duty  of  the  judge 
to  charge  the  law  in  a  criminal  case,  and 
the  duty  of  the  jury  to  accept  the  law  given 
them  in  charge  as  correct  Nevertheless, 
the  jury  have  it  in  their  power  to  find  a 
verdict  of  not  guilty,  and  the  judge  cannot 
properly  refuse  to  receive  it  because  it  may 
not  accord  with  his  charge  or  the  evidence. 


Under  an  indictment  for  murder,  a  finding^ 
of  guilty  of  a  lesser  grade  of  homicide  is  an 
Implied  acquittal  of  murder.  Whether  or 
not  the  jury  ought  to  have  found  this,  on* 
der  the  evidence  and  the  law  applicable  there- 
to, the  judge  can  no  more  refuse  to  allow  a 
partial  acquittal  than  he  can  refuse  to  allow 
a  total  acquittal.  This  is  entirely  different 
from  a  case  where  the  verdict  is  informal,, 
or  does  not  express  the  finding  of  the  jury 
clearly,  or  is  for  an  offense  not  covered  by' 
the  indictment  The  judge  having,  over  ob- 
jection of  defendant's  counsel,  refused  to  re* 
ceive  a  verdict  of  guilty  of  involuntary  man- 
slaughter, because  the  law  of  that  grade  of 
homicide  was  not  given  to  the  jury  in  his 
charge,  having  required  them  to  return  to 
their  room  to  further  deliberate  and  find  a 
verdict,  and,  after  they  could  not  agree  on 
another  verdict,  having,  over  objection,  de- 
clared a  mistrial,  when  the  case  was  again 
called  for  trial  a  plea  of  former  jeopardy  was 
a  good  plea  in  bar.  A  verdict  of  guilty  of  In- 
voluntary manslaughter  was  a  verdict  of  the 
higher  grade  of  involuntary  manslaughter^ 
Thomas  v.  State,  121  Ga.  831,  49  S.  E.  273. 

Chief  Justice  PISH,  Presiding  Justice 
EVANS,  and  Justice  HOLDEN  are  of  the 
opinion  that  the  facts  relied  on  to  support 
the  plea  of  former  jeopardy  are  insufi^dent 
as  a  bar  to  the  further  prosecution  of  the- 
case.  They  are  of  the  opinion  that  on  a  trial 
for  murder,  where  neither  the  evidence  nor 
the  charge  of  the  court  authorize  a  verdict 
of  involuntary  manslaughter,  the  judge  may 
refuse  to  accept  a  finding  of  the  jury  that 
the  defendant  is  guilty  of  that  grade  of  hom- 
icide, and  If  the  jury  subsequently  are  un- 
able to  agree  upon  a  verdict  of  guilty  of  an- 
other grade  of  homicide  authorized  by  the- 
law  and  the  evidence,  or  of  not  guilty»  a  mis- 
trial may  be  legally  declared. 


(136  Ga.  S87>^ 
IiAWSON  V.  STATE. 
(Supreme  Court  of  Georgia.    June  14,  1911.) 

r^ryOabiM  hv  the  Court  J  - 

SUFTIOISHCT   OF    EVIDENCE. 

None  of  the  grounds  of  the  motion  Cor  tu 
new  trial  show  the  commission  of  anj  material'' 
error  by  the  court  below  in  the  trial  of  this  case, 
and  the  verdict  is  supported  by  the  evidence. 

Error  from  Superior  -Court,  Richmond' 
County;  H.  0.  Hammond,  Judge. 

Robert  Lawson  was  convicted  of  crlmet. 
and  brings  error.    Aflirmed. 

Henry  S.  Jones,  for  plaintiff  in  error.  J. 
S.  Reynolds,  Sol.  Gen.,  Jno.  M.  Graham,  and 
H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Judgment  ;  affirmed.  All  the- 
Justices  concur. 
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<i36  €kL  S76) 

SAFFOU)  et  al.  t.  EVANS  et  al. 
(Sapreme  Court  of  Georgia.    June  13,  1911.) 

f8yUahu9  hy  the  OourU) 

Sbttino  Aside  Judgment. 

Under  the  facts  of  this  caBe,  the  presiding 
judge  did  not  err  in  refusing  to  set  aside  the 
judgment  which  was  attacked. 

Error  from  Superior  Ck>urt,  Cbatbam  Coun- 
ty; W.  6.  Charlton,  Judge. 

Action  between '  F.  EL  Saffold  and  others 
and  W.  J.  Evans  and  others.  From  an  order 
refusing  to  set  aside  the  judgment,  Saffold 
and  others  bring  error.    Affirmed. 

P.  W.  Meldrim,  for  plaintiffs  In  error. 
Trayls  &  Travis  and  Geo.  W.  Owens,  for  de- 
f  aidants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(136  Ga.  394) 

ENGIilSH  V.  HOGAN. 
(Supreme  Court  of  Georgia.    June  14,  1911.) 

(8yttahu9  hy  the  OaurtJ 

New  Tbiai«  (|  70*)^Gbounds. 

The  only  grounds  contained  in  the  motion  for 
a  new  trial  being  that  the  verdict  was  contrary 
to  law  and  evidence,  and  not  supported  by  the 
evidence,  and  there  being  sufficient  evidence  to 
support  the  verdict,  there  was  no  error  in  over- 
ruling the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  •ff  142,  143;  Dec  Dig.  70.»] 

Brror  from  Superior  Court,  Warren  Conn* 
ty;   D.  W.  Meadow,  Judge. 

Action  between  J.  M.  English  and  W.  H. 
Hogan.  From  an  order  refusing  to  grant  a 
new  trial, 'EngUsh  brings  ierror.    Affirmed. 

M.  L.  Felts,  for  plaintiff  in  error.  L.  D. 
McGregor,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(136  Oa.  887) 

DAVIS  MERCANTILE  CO.  v.  WALKESL 
(Supreme  Court  of  Creorgia.    June  14,  1911J 

f8vUahu9  hy  the  Court.) 

1.  Master  and  Sebvant  ({  44*)— AonoH  fob 
Wages— WltoNGFUL  Dischabgb. 

Where  the  x>laintiff  brought  an  action 
against  his  employer,  alleging  that  the  contract 
of  employment  was  for  a  year,  and  that  the  de- 
fendant had  wrongfully  discharged  the  plaintiff, 
the  action  being  brought  after  the  expiration  of 
the  year  and  for  the  recovery  of  wages  for  the 
balance  of  the  term  after  the  alleged  discharge, 
and  where  the  defense  was  that  the  plaintiff  had 
never  been  discharged,  but  had  left  the  emjdoy* 
ment  of  the  defendant  of  his  own  accord,  it  was 
error  requiring  the  grant  of  a  new  trial  for  the 
court  to  instruct  the  pury  as  follows:  (1)  That 
If  the  plaintiff  quit  with  the  understanding  with 
the  defendant  that  plaintiff  "was  to  quit  unless 
he  did  a  certain  thing,  unless  he  stopped  drink- 
ing, and  refused  to  do  it,  it  would  be  equivalent 
to  a  discharge  from  his  emplojrment;   if  the  de- 


mand was  for  him  to  stop  drinking  or  comply 
with  his  contract,  or  quit,  this  would  amount  to 
a  discharge  on  the  part  of  the'*  defendant ;  and 
(2)  *'if  he  [plaintiff]  abandoned  his  employment 
because  his  salary  was  cut  without  his  consent, 
it  would  be  a  discharge  from  the  employment  of 
the"  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  44.*] 

2.  Masteb  anu  Sebvant  (|  30*)— Wbongful 

Dischabgb— iNSTBucnoiTs. 

There  was  no  error  in  charging  the  Jury 
that  if  the  defendant  discharged  the  plaintifr  be- 
cause he  would  not  consent  to  have  his  salary 
cut,  and  this  was  the  only  reason  for  his  dis- 
charge, the  plaintiff  would  be  entitled  to  recover. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  80.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  6.  Lewis,  Judge. 

Action  by  Ike  Walker  against  the  Davis 
Mercantile  Company.  Judgment  for  plain- 
tiff, and  defendant  brings 'error.    Reversed. 

Percy  Middlebrooks  and  Samuel  H.  Sibley, 
for  plaintiff  tn  error.  F.  C.  Foster,  Sr.,  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  reversed*  All  the 
Justices  concur. 


(1S6  Qa.  874) 

SOUTHERN  RY.  CO.  v.  LEDINGHAM. 
(Supreme  Court  of  Oeorgia.    June  13,  1911.) 

(SyUahu9  hy  ih^  Court.) 

Appeai«  and  Ebbob  (I  977*)— Review— Gbant 
OP  New  Tbial. 

However  great  the  preponderance  of  evi- 
dence in  favor  of  the  party  who  was  successful 
upon  the  trial  of  the  case  in  the  lower  court,  the 
first  grant  of  a  new  trial  will  not  be  disturbed, 
unless  it  appears,  upon  an  examination  of  all 
the  evidence,  that  the  verdict  as  rendered  was 
demanded ;  and  as  it  cannot  be  adjudged  in  the 
case  at  bar  that  the  evidence  required  a  finding 
in  favor  of  the  defendant,  although  the  evidence 
is  ample  to  support  the  finding  in  its  favor,  this 
being  the  first  grant  of  a  new  trial,  the  Judgment 
of  the  court  below  granting  the  new  trial  upon 
special  grounds  will  be  affirmed,  without  an  ex- 
amination of  such  grounds  for  the  purpose  of 
determining  their  sufficiency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  If  8860-3865;  Dec.  Dig.  | 
977.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; 'W.  D.  ElUs,  Judge. 

Action  by  A.  W.  Ledlngham,  Jr.,  by  his 
next  friend,  against  the  Southern  Railway 
Company.  Verdict  for  defendant  From  an 
order  •  granting  a  new  trial,  it  brings  error. 
Affirmed. 

This  case  was  brought  here  by  vnrit  of  er- 
ror sued  out  to  review  -  the  judgment  of  the 
court  below,  granting  a  first  new  trial.  The 
brief  of  evidence,  as  appeared  from  the 'rec- 
ord, had  been  approved  and  filed  in  the  court 
below,  but  was  not  brought  up  as  a  part  of 
the  record.  It  was  transmitted  by  the  derk 
of  the  court  below  upon  order  issued  by  >  this 
court 
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McDanlel,  Alston  &  Black,  for  plaintiff  in 
error.  A.  H.  Davis,  0.  D.  Hill,  and  Harrey 
Hill,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  AU  tbe 
Justices  concur. 


(136  G«u  370) 

WATSON  T.  CITY  OF  ATI-ANTA. 
(Supreme  Court  of  Georgia.    June  13,  1911.) 

(8yllalu$  b|r  the  Court.) 

Municipal  Cospobations  (|  706*)— Liabiu- 
TIES— Injuries  bt  Public  Ambulance. 
A  petition  is  demurrable  where  it  is  alleged 
that  the  plaintiff  was  injured  in  consequence  of 
being  struck  by  an  ambulance  which  was  negli- 
gently driven  against  him  while  he  was  in  the 
exercise  of  due  care,  it  appearing  from  the  re- 
mainder of  the  petition  that  the  ambulance  be- 
longed to  and  was  being  operated  for  a  public 
hospital  of  a  municipal  corporation,  which  was 
under  the  control  of  the  municipality  through 
its  board  of  officers,  although  it  is  averred  that 
in  the  maintenance  of  the  hospital  the  munici- 
pality "charged  fees  for  patients  entering  there- 
in"; this  last  averment  not  being  tantamount 
to  an  allegation  that  the  municipality  maintain- 
ed and -operated  the  Inwpital  for  pecuniary  gain 
and  private  profit 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  706.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pcsidleton,  Judge. 

Action  by  J.  B.  Watson  against  the  City 
of  Atlanta.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  B.  Blackburn,  for  plaintiff  in  error.  J. 
h.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

BECK,  J.  This  was  a  suit  against  the  city 
of  Atlanta  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by 
the  plaintiff  In  consequence  of  being  run 
upon  and  knocked  down  by  a  Grady  Hospital 
ambulance  in  charge  of  and  under  the  con- 
trol of  agents  and  employ^  of  the  city,  and 
it  is  alleged  that  plaintiff's  injuries  were 
caused  by  the  negligence  of  the  defendant, 
through  its  agents  and  employes  in  the  man- 
ner in  which  the  horses  pulling  the  ambu- 
lance were  driven,  to  wit,  at  an  unlawful 
rate  of  speed.  It  is  also  alleged  that  "said 
Grady  Hospital  was  under  the  control  of 
the  city  of  Atlanta,  through  Its  board  of  offi- 
cers, and  that  in  the  maintenance  of  said 
Grady  Hospital  the  city  of  Atlanta  charged 
fees  to  patients  entering  therein."  The  de- 
fendant filed  a  general  demurrer  to  the  peti- 
tion, which  was  sustained  by  the  court  be- 
low, and  the  plaintiff  excepted. 

Section  33  of  the  charter  of  the  dty  of 
Atlanta  provides:  'The  said  mayor  and  gen- 
<iral  council  shall  have  power  and  authority 
to  pass  all  by-laws  and  ordinances  respecting 
public  buildings  and  grounds,  workhouses, 
public  houses,  carriages,  wagons,  carts, 
drays,  pumps,   wells,   springs,   fire  engines. 


care  of  the  poor,  suppression  of  disorderly 
houses,  houses  of  ill  fame,  for  the  prevention 
and  punishment  of  disorderly  conduct  and 
conduct  liable  to  disturb  the  peace  and  tran- 
quility of  any  citizen  or  citizens  thereof,  and 
every  other  by-law,  regulation,  and  ordinance 
that  may  seem  to  them  proper  for  the  secure 
ity  of  the  peace,  health,  order  and  good  gov- 
ernment of  said  city.*'  We  think  that  under 
the  provisions  of  this  section  of  the  charter 
the  dty  of  Atlanta  is  authorized  to  establisli 
and  maintain  a  public.  hospitaL  The  main- 
tenance of  such  an  Institution  may  well  be 
regarded  as  In  a  measure  Incidental  and 
necessary  to  the  security  and  preservation  of 
the  health  and  w  ell-being  of  the  citizens,  who 
in  the  hour  of  need  require  the  attention  of 
such  skilled  nurses  and  physldans  as  may 
be  selected  and  employed  by  the  officials  who 
are  elected  or  appointed  by  the  municipal 
authorities  to  conduct  the  hospital  and  rai- 
der the  services  requisite  and  proper  for  such 
an  institution.  In  the  case  of  Love  v.  City 
of  Atlanta,  95  Ga.  129,  22  S.  E.  29,  51  Am. 
St  Rep.  ,64,  it  was  said:  "In  the  discharge 
of  such  duties  as  x»ertain  to  the  health  de- 
partment of  the  state,  the  state  is  acting 
strictly  in  the  discharge  of  one  of  the  func- 
tions of  the  government  If  the  state  dele* 
gate  to  a  munldpal  corporation,  either  by 
general  law  or  by  particular  statute,  this 
power,  and  impose  upon  it  within  its  limits 
the  duty  of  taking  such  steps  and  such  meas- 
ures as  may  be  necessary  to  the  preservation 
of  the  public  health,  the  municipal  corpora- 
tion likewise.  In  the  discharge  of  such  duty,- 
is  in  the  exercise  of  a  purely  governmental 
function,  affecting  the  welfare,  not  only  of 
the  dtizens  resident  within  its  corporation* 
but  of  the  dtlz^is  of  the  commonwealth  gen- 
erally, all  of  whom  have  an  interest  in  the 
prevention  of  infectious  or  contagious  dis- 
eases at  any  point  within  the  state,  and  in 
the  exerdse  of  such  powers  is  entitled  to  tho 
same  immunity  against  suit  as  the  state  it- 
self enjoys.  Such  a  duty  will  stand  upon  the 
same  footing  as  its  duty  to  preserve  the  pub- 
lic peace,  and  its  liability  or  nonliability 
would  depend  upon  the  same  principle  which 
relieves  the  dty  from  liability  for  the  mis- 
feasance of  a  police  officer  in  the  discharge  of 
his  duty.  •  •  •  It  can  make  no  differ- 
ence In  prindple  as  to  the  character  of  the 
agents  employed  in  the  discharge  of  this  duty 
with  respect  to  the  public  health.  The  prin- 
dple  of  nonliability  rests  nx>on  the  broad 
ground  that  in  the  discharge  of  its  purely 
governmental  functions  a  corporate  body  to 
which  has  been  delegated  a  portion  of  the 
sovereign  power  Is  not  liable  for  torts  com- 
mitted in  the  dfscharge  of  such  duties  and 
in  the  execution  of  such  powers.  It  can  bo 
no  more  liable  because  of  the  failure  to  se- 
lect competent  drivers  of  garbage  carts  than 
a  dty  could  be  held  liable  for  falling  to 
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«lect  a  wise,  conservatlTe^  and  discreet  may* 
or.- 

We  are  of  the  opinion  tbat  ander  the  deel- 
Blcm  In  the  case  Just  referred  to,  and  the 
reasoning  upon  which  the  condnslon  reached 
In  that  case  Is  based,  the  operation  of  the 
ambulance  Is  an  Incident  to  the  maintenance 
and  operation  of  the  hospital  Itself,  and  Is 
<*onsequentl7  to  be  classed  with  those  acts  In 
the  performance  of  which  the  municipal  cor* 
poratlon  Is  exercising  a  governmental  func- 
tion. It  Is  true  that  it  Is  alleged  In  this 
petition  that  **ln  the  jnalntenance  of  said 
Orady  Hospital  the  dty  of  Atlanta  charged 
fees  for  patients  entering  therein";  but  we 
<cannot  construe  this  allegation  to  be  an  af- 
firmative allegation  that  the  city  requires  of 
all  Its  patl^its  payment  for  expense  of  board 
and  treatment  at  the  Grady  Hospital,  as 
would  be  the  case  of  a  private  hospital  main- 
tained and  operated  for  profit  and  the  pe- 
cuniary advantage  of  those  who  own  and 
operate  It  Had  the  distinct  allegation  bem 
that  the  hospital  was  established  and  operat- 
ed for  private  gain  and  profit  by  the  dty, 
^nlte  another  case  would  have  been  made 
from  that  presented  in  this  petition.  If.  the 
pleader  had  wished  to  diarge  that  the  dty 
of  Atlanta  maintained  and  operated  the 
Orady  Hospital  fmr  private  gain  and  profit 
and  that  to  this  end  it  charged  fees  of  all  of 
its  patients,  it  would  have  been  very  easy 
to  have  made  that  distinct  averment  'if'or 
the  Grady  Hoqpltal  to  diarge  fees  from  some 
•o(:it8  patients  is  not  at  all  inconsistent  with 
Its  character  as  a  public  institution  and  one 
operated  by  the  nnniidpal  corporation  in  the 
performance  of  its  governmental  duties.  Un- 
der the  authority  of  the  case  of  Love  v.  Glty 
iff  Atlanta,  supra,  the  court  below  ruled 
rightly  In  sustaining  the  demurrer  and  dis- 
missing the  case.  See,  In  this  connection,  2 
Dillon  on  Munldpal  Corporations,  f  9T7,  and 
•cases  dted,  especially  that  of  Mazmlllan  v. 
New  York,  62  N.  Y.  160,  20  AnL  Rep.  468,  and 
Elliott  on  Mun.  Corp.  327. 

Judgment  affirmed.  All  the  Justices  eon- 
«ar. 


(IM  GiL  ») 

CROW  ▼.  SOUTHHRN  RY.  00. 
{Supreme  Court  of  Georgia.     June  18,  1911.) 

(ByUahuM  hp  the  Court.) 

Railboads  (§  850*)  —  Blocking  Highway — 

NEGLIGSI7CK— Right  of  Action. 

Under  the  evidence  it  was  for  the  Jury  to 
determine  whether  it  was  negligence  to  obstruct 
the  hirhway,  and  whether  the  death  of  the  plain- 
tifTs  daughter  reaulted  from  becoming  wet  and 
chilled  while  standing  in  the  rain  waiting  for 
the  crossing  to  be  .cleared,  and  was  proximately 
caused  by  the  blockinjr  of  the  hijrhway.  It  was 
error  to  direct  a  verdict  for  the  defendant. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Pec.  Dig.  S  850.*] 

Fish,  G.  J.,  and  Be<^,  J.,  dissenting. 


Error  from  Superior  Court,  FI6yd  County; 
0.  W.  Madd03c,  Judga 

Action  by  Cornelia  Crow  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Judg- 
ment reversed. 

M.  B.  Bubanks  and  W.  B.  Mebane,  for 
plaintiff  In  error.  Geo.  A.  H.  Harris  &  Sons 
and  Maddoz,  McCamy  ft  Shumate^  for  de- 
fendant in  error. 

EVANS,  P.  J.  Mrs.  Cornelia  Crow  brought 
suit  against  the  Southern  Raflway  Company 
to  recoTer  damages  because  of  the  death  of 
her  minor  daughter,  alleged  to  haye  resulted 
from  exposure  to  inclement  weather  while 
waiting  for  the  clearing  of  a  freight  train 
which  blocked  the  highway  between  the 
daughter's  place  of  work  and  her  home.  On 
the  trial  evidence  was  submitted  by  the 
plaintiff  and  defendant,  at  the  conclusion  of 
which  the  court  directed  a  verdict  The  ex- 
ception is  to  the  direction  of  a  verdict 

The  material  part  of  the  evidence  submit- 
ted by  the  plaintiff  was  as  follows:  The 
plaintiff's  daughter,  a  strong  and  healthy 
girl  of  the  age  of  18,  was  employed  in  a  fac- 
tory located  in  a  town  of  5,000  Inhabits? t.ls, 
and'  earned  $1  per  day,  most  of  which  she 
contributed  to  her  mother's  stipport.  The 
factory  employed  about  2,000  operatives,  and 
suspended  work  at  the  usual  time  (about  15 
minutes  past  6  o'clock)  on  the  evening  of 
November  22,  1907.  It  was  a  cold,  rainy 
night  When  the  plalntifTs  daughter  came 
out  of  the  mill,  '*lt  was  raining  as  hard  as 
It  could."  She,  with  many  others  of  the 
mill  operatives,  came  through  the  mill  gate 
and  proceeded  along  the  highway  on  her 
way  home  until  she  reached  the  spur  track 
of  the  railway  company  which  entered  the 
mill  yard,  and  which  was  90  yards  distant 
from  the  mill  gate.  The  highway  was  ob- 
structed at  this  place  by  a  freight  train  with 
80  cars,  half  of  the  train  projecting  on  either 
side  of  the  highway.  Inside  of  the  factory 
inclosure  and  near  the  gate,  about  40  yards 
from  the  railroad  crossing,  there  is  a  waiting 
shed.  There  is  also  a  hotel  near  the  crossing, 
about  the  same  distance  as  the  waiting  shed. 
She  waited  in  the  rain  for  about  80  or  40 
minutes  for  the  crossing  to  be  cleared,  when 
she  proceeded  home.  One  witness  testified 
that  it  would  have  been  difficult,  and  not  a 
safe  way,  for  ladles  to  have  gone  around  the 
train;  and  another  witness  testified  that  she 
could  not  go  around  the  cars.  After  the  em- 
ployte  leave,  the  gates  of  the  factory  yard 
are  shut  and  locked,  and  no  one  except  the 
night  watchman  is  permitted  to  enter  the 
yard.  When  the  plaintiff's  daughter  came 
out  €iC  ,the  mill,  and  discovered  that  it  was 
raining  and  that  the  crossing  was  blocked, 
she  could  have  returned  to  the  yard  and  have 
taken  shelter  under  the  shed  before  the  gate 
was  shut.    There  was  a  means  of  exit  from 
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the  rear  of  the  mill ;  but  a  person  must  needs 
go  under  a  railroad  trestle,  and  It  would 
have  been  300  yards  further  to  the  plalntifTs 
home.  The  effect  of  becoming  wet  and  chill- 
ed from  standing  In  the  rain  was  to  suppress 
the  menses  of  the  plaintiff's  daughter  and  to 
produce  vicarious  menstruation,  which  caus- 
ed her  death  In  June  of  the  next  year.  A 
physician  testified  that  one  is  more  likely  to 
catch  cold  and  contract  disease  standing  still 
in  the  rain  and  becoming  thoroughly  wet 
than  when  walking  in  the  rain. 

The  defendant  submitted  testimony  that 
the  plaintilTs  daughter  died  of  tuberculosis; 
that  she  lived  with  her  brother  and  sister- 
in-law,  who  died  of  tuberculosis;  that  this 
disease  is  a  germ  disease,  and  is  communica- 
ble ;  that  the  freight  train  had  several  heavy 
laden  cars  and  was  switched  into  the  siding 
to  its  extreme  length;  and  as  the  engineer 
attempted  to  move  the  train  forward  a  cou- 
pling on  the  third  car  from  the  engine  broke. 
Several  unsuccessful  attempts  were  made  to 
connect  the  coupling,  and  then  the  car  with 
the  broken  coupling  was  cut  loose  from  the 
others,  and  signalmen  sent  out  on  the  main 
line  to  flag  approaching  passenger  trains, 
which  were  then  due  from  opposite  direc- 
tions. After  arranging  for  the  signals  for 
the  passenger  trains,  the  car  with  the  broken 
coupling  was  drilled  out  and  left  on  a  spur 
track,  and  the  engine  was  brought  back  and 
connected  with  the  remaining  cars  and  the 
crossing  was  cleared.  This  work  consumed 
about  SO  or  40  minutes,  and  could  not  have 
been  accomplished  in  less  time.  The  con- 
ductor testified  that  it  was  his  duty  to  carry 
with  his  train  chains  with  which  to  fix  cou- 
plings. He  had  a  chain  with  him,  but  it  was 
left  on  a  disabled  car  at  the  last  stopping 
place.  If  the  servants  in  charge  of  the  train 
had  had  a  chain,  the  train  could  have  been 
pulled  ofT^  the  crossing.  The  engineer  and 
conductor  did  not  inform  any  one  in  the 
waiting  crowd  at  the  crossing  while  it  was 
obstructed  by  the  train  that  the  train  was 
broken  down  and  could  not  get  away.  They 
knew  that  the  factory  usually  suspended 
work  about  6:16  o'clock  in  the  afternoon,  and 
that  it  employed  a  large  number  of  opera- 
tives, many  of  whom  lived  in  houses  located 
beyond  the  crossing.  The  master  mechanic 
of  the  factory  testified  that  the  night  watch- 
man has  until  10  minytes  to  7  to  permit  em- 
ployte  to  leave  the  mUl,  at  which  time  he 
closes  the  gates.  There  could  not  have  been 
much  difference  In  the  distance  to  the  home 
of  the  plaintiff's  daughter  by  leaving  the 
front  or  rear  exit  There  was  nothing  to  pre* 
vent  the  plaintiff's  daughter,  upon  discover- 
ing that  the  crossing  wafl  blocked,  to  have 
returned  to  the  mill  yard  and  leaving  through 
the  back  gate. 

The  plalntifTs  case  is  based  upon  the  prop- 
ositions that  the  railway  company  was  neg- 
ligent in  blocking  the  crossing,  and  that  this 
negligent  act  proximately  induced  her  daugh- 
ter's fatal  Illness.    We  think  both  of  these 


propositions  were  supported  by  proof  suffi- 
cient to  require  the  submission  of  the  issues 
to  a  jury.  It  was  inferable  from  the  evi- 
dence that  the  crossing  was  blocked  for  a 
much  longer  time  than  would  have  been  nec- 
essary, had  the  servants  of  the  railway  com- 
pany been  provided  with  chains  to  use  in 
substitution  of  a  broken  drawhead.  The  con- 
ductor testified  that  it  was  his  duty  to  carry 
chains  in  anticipation  of  accidents  to  car 
couplings,  and  that,  if  the  train  had  been  sup- 
plied with  a  chain,  the  train  could  have  been 
pulled  off  the  crossing  by  its  use.  It  is  true 
that  when  the  train  started  on  its  journey 
it  was  furnished  with  one  chain;  but  this 
had  been  left  on  a  disabled  car,  which  was 
sidetracked  at  the  last  stopping  place.  It  was 
for  the  jury  to  say  under  these  circumstances 
whether  the  crossing  was  negllgentiy  blocked 
an  unreasonable  time. 

The  other  proposition  contains  two  ele- 
ments: (1)  Whether  it  is  possible  from  the 
evidence  to  distinguish  between  the  act  of 
the  defendant  and  the  deceased  as  the  cause 
of  the  injury;  and  (2)  whether  the  proxi- 
mate cause  of  the  injury  was  the  decedent's 
own  negligence  in  voluntarily  standing  in  the 
rain,  when  she  could  have  gone  home  by  a 
different  route,  or  could  have  gained  belter 
in  the  hotel  or  shed  which  were  near  by. 
In  considering  this  matter,  we  must  take 
the  evidence  in  its  most  favorable  aspect  to 
the  plaintiff,  as  a  verdict  was  directed  for 
the  defendajit,  and  she  was  d^nrived  by  this 
action  of  having  the  jury  pass  upon  any  con- 
flict in  the  evidence.  We  may  concede  that 
if  between  the  cause  of  an  injury  from  ob- 
structing a  highway  the  negligence  of  the  in- 
jured person  intervenes,  so  that  the  injury 
is  the  direct  consequence  of  his  negligence 
as  well  as  the  negligent  obstruction  of  the 
highway,  and  it  Is  not  possible  to  determine 
what  portion  of  the  injury  is  caused  by  ei- 
ther, or  that  any  substantial  injury  would 
have  be^i  received  except  for  the  negligence 
of  the  person  injured,  no  action  can  be  main- 
tained for  the  injury.  5  Thomp.  Neg.  I  6237. 
But  one  who  negligently  causes  an  injury 
will  not  be  heard  to  say  that  part  of  the 
mischief  would  not  have  arisen  If  the  injured 
party  had  not  been  guilty  of  some  negligence. 
If  one  negligently  injures  a  person  afilicted 
with  a  disease,  which  injury  aggravates  or 
accelerates  the  course  of  the  malady,  he  is 
still  responsible  for  his  tortious  act.  The  in- 
jured person's  affliction  is  to  be  considered  in 
the  estimate  of  damages,  but  does  not  ex- 
cuse the  tort-feasor's  act.  The  plaintiff's  evi- 
dence tended  to  show  that  the  fatal  illness 
of  the  decedent  was  caused  from  her  stand- 
ing in  the  rain  upon  a  cold  night  A  physi- 
cian testifled  that  one  is  more  likely  to  catch 
cold  and  contract  disease  standing  still  in  the 
rain  and  becoming  thoroughly  wet  than  when 
walking  in  the  rain.  It  was  for  the  jury  to 
say  whether  the  decedent's  voluntarily  leav- 
ing the  mill  in  the  rain  would  have  produced 
her  illness,  if  she  had  been  permitted  to  walk 
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liome.  Instead  of  being  detained  in  the  rain 
toT  half  an  hoar  at  the  crossing. 

Likewise  the  jury  should  have  been  allow- 
ed to  pass  upon,  the  alleged  contributory  neg- 
ligence of  the  decedent  It  Is  inferable  from 
the  evidence  that  a  mill  shelter  and  hotel 
were  near  by  and  accessible  to  the  decedent, 
and  that  she  could  have  repaired  to  either  of 
these  places  while  waiting  the  clearance  of 
the  crossing.  The  evidence  also  discloses 
that,  while  the  train  was  blocking  the  cross- 
ing, the  agents  in  charge  of  it,  though  see- 
ing that  a  number  of  persons  were  delayed 
because  of  an  obstructed  highway,  did  not 
inform  the  waiting  crowd  of  the  cause  of  the 
delay,  or  when  the  train  was  likely  to  move. 
It  did  appear  that  the  broken  coupling  was 
on  the  third  car,  which  was  12  car  lengths 
away  from  the  crossing.  The  jury  might 
have  been  of  the  opinion  from  the  facts  (and 
the  inference  would  not  have  been  unwar- 
ranted) that  the  decedent  momentarUy  ex- 
pected the  crossing  to  be  cleared,  and  that 
she  was  not  negligent  in  remaining  on  that 
assumption,  rather  than  going  to  a  shelter, 
or  taking  a  more  circuitous  and  less  con- 
venient route  to  her  home. 

Judgment  reversed.  All  the  Justices  con- 
cur, except 

FISH,  G.  J.,  and  BECK,  J.  (dissenting).  In 
our  opinion  the  evidence  was  wholly  insuffi- 
cient to  show  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  death  of  the 
plaintiff's  daughter,  and  therefore  the  court 
properly  directed  a  verdict  for  the  defendant. 


036  Oa.  888) 

EASTMAN  COTTON  MILLS  v.  SUGGS. 
(Supreme  Court  of  Georgia.     June  14,  1911.) 

(Syllabus  by  the  Court.) 

1.  Master  and  Sbrvaih*  (I  291*)— Injubt  to 

SbbVANT— iNSTBUCnONS. 

Where,  upon  the  trial  of  an  action  brought 
by  an  employ^  against  his  employer  for  dam- 
ages alleged  to  have  been  caused  by  the  defend- 
ant's negligence,  in  that  another  employ^  of  the 
defendant,  without  warning  to  the  plaintiff, 
started  a  machine  to  running  at  which  plaintiff 
was  at  work,  while  plaintiffs  hand  was  in  a 
position  to  he  injured  by  the  running  of  the 
machine,  the  defendant  expressly  admitted  that 
the  employ 6  who  started  the  machine  was  the 
vice  pnncipal  of  the  defendant,  and  that  his  act 
was  the  act  of  the  defendant,  the  court  did  not 
err  in  omitting  to  instruct  the  jury  as  to  the 
doctrine  of  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1137 ;  Dec.  Dig.  |  291.*] 

2.  Masteb  and  Servant  ({  291*)~Injubt  to 
Servant— Instructions. 

The  evidence  did  not  authorise  an  instruc- 
tion that  "where  there  were  two  ways  to  do  a 
thing,  and  the  injured  party  selected  that  way 
which  was  the  most  dangerous,  there  could  be 
no  recovery,"  and  thejie  was  no  error  in  omit- 
ting to  so  mstruct  the  jurj. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  1136-1144;  Dec.  Dig. 
I  291.*) 


3.  Pleading  (§  37e*)--MArrERS  to  be  Proved 
—Admissions  by  pleadings. 

It  was  not  error  to  charge  ''that  those 
things  which  are  admitted  to  be  true  in  the 
defendant's  answer  need  not  be  proven.'* 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |S  1225-1227 ;   Dec  Dig.  S  376.*] 

4.  New  Trial  (§  128*)  —  Grounds  —  Suffi- 
ciBNCT  OF  Assignment. 

The  ground  of  a  motion  for  new  trial,  "that 
the  charge  taken  as  a  whole  does  not  cover  the 
issues  of  the  case,  as  made  by  the  evidence,  and 
the  law  applicable  thereto,"  was  not  a  sufficient 
assignment  of  error,  in  that  it  failed  to  specify 
what  issue  or  issues  were  not  covered  by  the 
charge. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  257-262 ;    DecTDig.  |  12a*] 

5.  SUFFICIENCT  OF  EVIDENCE. 

There  was  evidence  to  support  the  verdict, 
and  the  court  did  not  err  in  renuing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Dodge  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  Daniel  Suggs,  by  his  next  friend, 
against  the  Eastman  Cotton  Mills.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

D.  M.  Roberts  &  Son  and  W.  M.  Clements, 
for  plaintiff  In  error.  C.  W.  Griffin  and  J. 
A.  Neese,  for  defendant  In  error. 

ATKINSON,  J.  Jadgment  affirmed.  All 
the  Justices  concur. 


(186  Oa.  860) 
ROnSB  V.  STATB. 
(Supreme  Court  of  Georgia.     June  18,  1911.) 

(8yUahu9  5y  the  Court.) 

1.  HoinciDB  (I  295*)— Instructions— Volun- 
tary Manslaughter— Justification. 

The  charges  referred  to  in  the  first  division 
of  the  opinion  were  not  subject  to  the  criticisms 
made  thereof. 

[E3d.   Note.— For  other  cases,  see   Homicide, 
Dec.  Dig.  S  295.*] 

2.  Homicide  (|  902*)— Instruotions. 

The  provisions  of  the  Penal  0>de  relating 
to  the  right  of  one  to  kill  another  to  prevent 
the  latter  from  forcibly  attacking  or  invading 
the  property  or  habitation  of  Uie  former,  or 
entering  sudi  habitation  under  certain  circum- 
stances, were  not  applicable,  under  the  evi- 
dence in  this  case. 


[Ed.    Note.— For  other 
Dec  Dig.  i  802.^1 


Homicide, 


3.  Criminal  Law  (|  814*)— AccoMPLicjfr— Cor- 
roboration. 

Neither  the  evidence  nor  the  defendant's 
statement  authorized  the  court  to  charge  the 
provisions  of  Pen.  Code  1910,  I  1017,  relating 
to  the  necessity  of  corroboration  in  felony  cas- 
es where  the  only  witness  to  establish  a  fact 
is  an  acoomidice,  and  the  court  did  not  err  in 
failing  to  give  this  section  in  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  ||  1859-1860;  Dec.  Dig.  f 
814.*] 

4.  Criminal  Law   (|  785*)— Impeachment- 
Instructions. 

There  was  no  error  in  any  of  the  charges 

relating  to  the  impeachment  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  785.*1 


*For  other 
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6.  Cbiminal  Law   (§   815*)— Iwstbuctiows— 
Statement  of  Defendant. 

It  is  not  error  for  tb«  court  to  shape  his 
general  charge  with  reference  to  the  evidence, 
where, the  court  charges  the  section  of  the  Code 
in  regard  to  the  statement  made  by  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1922, 1986 ;  Dec.  Dig.  S  815.*) 

6w  CBnaNAi.  Law    (|   731*)— Instructions— 

Pbovince  of  Court  and  Jury. 

"It  is  the  province  of  the  court  to  construe 
the  law  applicable  in  the  trial  of  a  criminal 
case,  and  of  the  jury  to  apply  the  law  so  con- 
strued to  the  facts  in  evidence.  While  the  im- 
paneled jurors  are  made  absolutely  and  exclu- 
sively judges  of  the  facts  in  the  case,  they  are, 
in  this  sense  only,  judges  of  the  law." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |S  1694,  1695;  Dec  Dig.  | 
731.*] 

7.  Criminal  Law  (§  730*)— Homicide  (|  250*) 
-Arguments  of  Counselt— Mistrial. 

There  was  no  abuse  of  discretion  in  refas- 
inc  to  declare  a  mistrial.  The  evidence  sup- 
ported the  verdict 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693:  Dec  Dig.  |  730;* 
Homicide,  Dec  Dig.  i  250.*] 

Error  from  Superior  Court,  Worth  Coun- 
ty ;   Frank  Park,  Judge. 

William  Rouse  was  conylcted  of  murder, 
and  brings  error.    Affirmed. 

Bee,  also,  69  S.  E.  180. 

J.  W.  Walters  &  Sons,  Perry,  Foy  &  Monk, 
J.  B.  Williamson,  and  Jno.  R.  Cooper,  for 
plaintiff  in  error.  W.  E.  Wooten,  Sol.  Gen., 
F.  A.  Hooper,  H.  A.  Hall,  Atty.  Gen.,  and  J. 
H.  Tipton,  for  the  State. 

« 

HOLDEN,  J.  The  defendant,  William 
Rouse,  was  placed  on  trial  at  the  October 
term,  1910,  of  the  superior  court  of  Worth 
county,  on  the  charge  of  having  murdered 
one  William  Bailey.  He  was  convicted  by 
the  jury  of  murder,  without  recommendation, 
and  sentenced  to  be  hung.  To  the  order  of 
the  court  denying  his  motion  for  a  new  trial 
be  excepted.  The  killing  occurred  on  Sep- 
tember 4,  1909.  On  that  day  the  defendant 
and  the  deceased  rode  together  in  a  buggy 
from  Sylvester  to  Poulan ;  the  deceased  hav- 
ing been  informed  by  the  defendant  that  he 
could  obtain  some  whisky  at  the  latter  place. 
The  only  eyewitness  to  the  killing  was  one 
Dink  Smith.  This  witness  swore  that  at  a 
place  known  in  Poulan  as  Sandy  Bottom  be 
first  saw  the  defendant  and  the  deceased, 
and  all  three  of  them  went  into  a  store 
there  and  took  a  drink  of  whisky,  and  were 
then  invited  by  the  defendant  to  go  to  his 
house  and  get  another  drink.  They  proceed- 
ed to  the  bouse  occupied  by  the  defendant, 
and  entered  the  room  thereof  in  which  the 
killing  occurred.  The  immediate  circum- 
stances  attending  the  killing  were  detailed 
by  the  witness  as  follows:  "We  went  in  the 
front  door,  in  the  room  on  the  right  as  you 
go  in.  Mr.  Rouse  than  got  a  bottle  of  whis- 
ky, and  we  all  went  to  take  a  drink,  and  Mr. 
Bailey  said  he  couldnt  take  a  drink  without 


water,  and  he  goes'  out  around  the  house  to 
get  a  drink  of  water,  and  he  comes  bade  in 
the  back  hall  door  and  set  down  in  a  chair 
in  the  room.  Rouse  did  not  say  anything 
that  I  know  of,  when  Bailey  went  out 
*  *  *  Bailey  came  back  in  the  house  after 
he  went  after  water.  He  came  in  and  set 
down  in  the  room  where  he  was  killed.  He 
came  in  and  set  down  in  the  chair,  and  we 
all  went  to  take  a  drink,  and  Rouse  drank, 
and  I  drank  and  handed  it  to  Bailey,  and  he 
drank,  and  he  set  the  bottle  down  on  the 
right-hand  side,  and  be  stooped  over  to  set 
the  bottle  down.  Mr.  Rouse  pulled  a  pistol 
from  his  right  hip  pocket  and  began  shoot- 
ing. Then  he  fell  f<Hrward  toward  the  bed, 
and  Mr.  Rouse  shot  him ;  and,  after  he  had 
fell  forwards  on  his  face,  he  shot  him  in  the 
badL.  Mr.  Rouse  after  he  had  finished  shoot- 
ing him  he  pulls  a  small  pistol  out  of  his 
bosom,  and  placed  it  in  hla  hand.  That  small 
pistol  he  placed  in  Mr.  Bailey's  hand.  He 
fired  this  pistol  off  in  the  fireplace  before  he 
placed  it  in  his  hand."  The  defendant  then 
told  Smith  to  go  get  the  marshal  and  tell 
him  that  the  defendant  had  killed  Bailey, 
which  he  did.  Witness  did  not  know  what 
took  place  after  he  left  the  house.  On  his 
return  after  going  after  the  marshal,  the  de> 
fendant  told  him  that,  when  he  left  Sylvester 
with  Bailey,  he  carried  him  off  for  the  pmr^ 
pose  of  killing  hiuL  This  witness  further 
testified  that  there  were  no  cross-words  be- 
tween the  defendant  and  the  deceased,  and 
that  the  deceased  did  nothing  to  the  defend- 
ant that  the  witness  knew  of.  The  state  also 
sought  to  establish  the  theory  that  Bailey  was 
not  iounediately  killed  by  the  bullet  wounda 
infiicted  upon  him,  but  that  the  defendant 
who  had  gone  out  of  the  house  when  Smith 
went  after  the  marshal,  returned,  and  while 
alone  with  Bailey  (whom  witnesses  testified 
they  could  hear  groaning  at  the  time  of 
Rouse's  return  to  the  house),  with  a  knife  or 
other  sharp  Instrument,  so  cut  the  throat  of 
the  deceased  as  to  render  speech  on  his  part 
impossible.  Dr.  Lunsford,  sworn  by  the 
state,  testified  at  length  as  to  the  character 
of  the  wounds  on  the  body  of  the  deceased, 
giving  it  as  his  opinion  that  the  mortal 
wound  was  the  one  in  the  throat,  which  he 
testified  was  caused  by  a  knife  or  other  sharp 
instrument 

In  his  statement  to  the  Jury  the  defend- 
ant's version  of  the  killing  was  substantially 
as  follows:  When  he,  the  deceased,  and  Dink 
Smith  got  into  the  defendant's  house,  the  de- 
ceased proposed  to  take  a  drink,  and  said  he 
would  have  to  have  some  water.  Defend- 
ant stepped  to  the  edge  of  the  door  and  hand- 
ed deceased  a  dipper,  and  returned  into  the 
house  and  commenced  writing  a  note,  which 
he  had  promised  to  write  for  the  deceased  to 
take  to  a. woman.  Deceased  returned  with  a 
tin  bucket  of  water.  **He  took  a  drink  and 
set  the  bottle  down  and  took  the  cup,  and 
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took  some  water,  and  he  najBi  ^]Sfow»  by  Ood, 
treat  me  right  about  that  thhig.'  I  says,  'I 
don't  want  to  do  aoythlng  else  with  >oa  but 
treat  yon  right.'  He  says,  *It  will  be  more 
than  you  did  heretofore.'  He  says,  *I  mean 
for  you  to  treat  me  right,'  and  mentioned 
some  old  things  between  us.  I  says,  *Xou  are 
mistaken;  I  don't  want  to  appear  against 
you  in  court,  nor  say  anything  against  you 
unless  I  am  called  without  any  choice  of  it* 
He  says,  'You  are  a  pretty  good  hand  to 
swear  lies  against  a  man,'  with  an  oath  to  it, 
and,  as  he  said  it,  he  brought  his  pistol  out 
of  his  shirt,  and  I  stepped  out  and  stepped 
towards  him,  and  he  stepped  towards,  and  as 
he  come  around  I  fired  with  my  left  hand 
on  his  wrist,  that  way  [indicating],  and. as  I 
did  the  pistol  went  off.  That  hole  they  were 
talking  about  being  in  the  south  side  of  that 
house,  the  ball  was  shot  from  Bail^'s  pistol, 
and  went  through  my  pants,  «  *  «  and 
the  bullet  went  right  through  these  pants  and 
into  the  floor,  and^  as  Bailey  wrung  ff om  me 
to  get  loose,  I  shot  him  through  the  arm  and 
through  the  body,  and  somewhere  else  in  the 
body  I  shot  him  again,  and  that*8  what's  said 
to  be  the  knife  in  the  neck.  Gentlemen,  that 
was  the  last  shot  from  my  gun.  So  far  as 
me  cutting  that  man,  or  putting  a  knife  in 
him,  there  was  no  knife  put  in  that  man  than 
there  is  in  one  of  your  lurora.'* 

The  v^itness  Smith  was  arrested  along  with 
the  defendant  This  witness  was  present  at 
the  coroner's  inquest,  and  made  a  statement 
regarding  the  killing  which  corroborated  the 
defendant's  contention  as  to  how  it  occurred. 
Afterwards,,  while  in  Jail,  this  witness  gave 
in  a  written  statement  a  different  yersion, 
and  on  the  stand,  at  the  trial,  detailed  it  as 
aboye  set  forth.  On  the  trial  he  stated  that 
his  testimony  given  at  the  inquest  was  false, 
and  that  he  so  testified '  because  the  defend- 
ant threatened  to  kill  him,  or  to  have  some 
of  his  friends  do  so,  if  the  witness  did  hot 
tell  the  story  the  way  the  defendant  wanted 
it  told.  While  the  motion  for  a  new  trial, 
as  amended,  contains  a  number  of  assign- 
ments of  error,  only  one  of  them  relates  to 
alleged  error  in  the  admission  or  rejection  of 
testimony;  and  we. deem  it  unnecessary  to 
relate  the  testimony  more  extensively  that 
has  been  hereinbefore  set  forth. 

[1  ]  1.  In  several  grounds  of-  the  motion  for 
a  new  trial  complaint  is  made  that  the  court 
erred  in  so  charging'  the  jury  as  erroneously 
to  lead  them  to  believe  tliat  if  the  "words, 
threats,  menaces  or  contemptuous  gestures" 
of  Bailey,  the  decedent,  at  the  time  of  the 
homicide  were  suificient  to  excite  the  fears 
of  a  reasonable  man,  that  he  was  manifestly 
intending  or  endeavoring  by  violence  or  sur- 
prise to  commit  a  felony  on  Rouse,  the  de- 
fendant, and  the  latter,  acting  under  the 
influence  of  those  fears,  killed  3ailey,  the 
homicide  would  not  be  Jnstified.  The  de- 
febdflnt  contends  that  the  charges  excepted 
to  .constitute  error  requiring  a  new  trial 
under  the  ruling  in  the  case  of  Gumming  ▼• 


State,  90  Ga.  662,  27  S.  B.  177,  where  It  was 
held:  ''In  the  present  case  it  was  error  to 
charge:  'A  fear  growing  out  of  and  only 
supported  by  mere  words,  threats,  menaces, 
or  contemptuous  gestures  is  not  the  fear 
which  would  justify  or  excuse  another  for 
committing  a  homicide.'"  Similar  rulings 
were  made  In  the  cases  of  Clay  v.  State, 
124  Oa.  ?95,  68  S.  E.  179»  and  Johnson  v. 
State,  106  Ga.  666,  81  S.  E.  399.  We  do  not 
think  the  charges  excepted  to  subject  to  the 
criticism  presented.  One  of  the  court's  in* 
structions  excepted  to  is  as  follows:  "Prov- 
ocation by  words,  threats,  menaces,  or  con- 
temptuous gestures  shall  In  no  case  be  suf* 
fident  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder."  [1]  The  charge 
above  quoted  is  a  part  of  the  Penal  Ck>de 
1930,  8  66,  wher^n  voluntary  manslaughter 
is  defined,  and  is  taken  from  that  portion  of 
the  court's  instructions  wherein  he  gave  this 
section  in  charge  to  the  jury.  No  complaint 
is  made  that  the  law  of  voluntary  man* 
slaughter  was  not  applicable  under  the  testi- 
mony, or  that  the  court  erred  In  instructing 
the  jury  upon  the  law  of  this  grade  of  hom- 
icide. If  It  was  proper  to  charge  the  jury 
upon  the  subject  of  voluntary  manslaughter, 
it  was  certainly  not  error  to  charge  the 
precise  language  of  the  Code  defining  this 
offense.  The  above-quoted  language  in  the 
section  referred  to  means  that,  though 
'*words,  threats,  menaces,  or  contemptuous 
gestures"  of  the  decedent  may  arouse  In  the 
slayer  a  passlcm  by  reason  of  which  he  kills 
the  decedent,  a  homicide  because  of  the  pas^ 
slon  thus  engendered  will  not  be  reduced 
from  murder  to  manslaughter.  In  the  charg- 
es complained  of,  the  court  was  dealing  with 
this  principle  of  law,  and  the  language  used 
by  him  was  not  such  as  to  deprive  the  de- 
fendant of  the  benefit  of  his  defense  that  in 
committing  the  homicide  he  acted  under  the 
fears  of  a  reasonable  man,  nor  to  exclude 
the  jury  from  considering,  in  determining 
whether-  or  not  he  so  acted,  whether  words, 
threats,  menaces,  or  contemptuous  gestures 
on  the  part  of  the  deceased  occurred  under 
such  circumstances  as  would  justify  the 
excitement  of  such  fears  on  the  part  of  a 
reasonable  man.  On  the  contrary,  the  jury 
were  instructed  in  one  portion  of  the  charge, 
"You  will  bear  in  mind  that  in  every  case 
of  homicide  where  it  appears  that  the  cir- 
cumstances were  sufl^clent  to  excite  the  fears 
of  a  reasonable  man  that  the  deceased  was 
intending  or  endeavoring  by  violence  or 
surprise  to  commit  a  f^ony  on  him,  and  that 
the  party  killing  really  acted  under  the  in- 
fluence of  those  fears  and  not  in  a  spirit 
of  revenge^  that  the  homicide  is  justiflable,** 
and  substantially  repeated  this  instruction 
in  several  other  portions  of  the  charge.  In 
view  of  the  entire  charge,  the  instructions 
above  referred  to  as  being  complained  of 
were  not  such  as  to  mislead  the  jury  into 
the  belief  that  the  law  .waa  other  than  that 
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laid  down  In  the  cases  abovt  cited,  and  were 
not  SQbJect  to  any  of  the  exceptions  thereto. 

[2]  2.  Complaint  is  made  that  the  court 
failed  to  charge  the  provisions  of  Pen.  Ck>de 
1910,  S  72,  relating  to  the  right  of  one  per- 
son to  kill  another  to  prevent  the  latter 
from  forcibly  attacking  and  invading  prop- 
erty or  habitation  of  the  former,  after  using 
persuasion,  remonstrance,  or  other  gentle 
measures;  and  in  so  charging  the  Jnry  as 
to  exclude  from  their  consideration  the  de- 
fense involved  in  the  latter  part  of  Pen. 
Code  1910,  S  70,  providing  that  it  shaU  be 
Justifiable  homicide  for  a  person  to  kill  "any 
persons  who  manifestly  intend  and  endeavor, 
in  a  riotous  and  tumultuous  manner,  to  enter 
the  habitation  of  another  for  the  purpose  of 
assaulting  or  offering  personal  violence  to 
any  person  dwelling  or  being  therein."  The 
defenses  above  referred  to  were  not  involv- 
ed in  the  case,  and  there  is  no  merit  in  ei- 
ther of  the  complaints  to  which  reference  is 
above  made. 

[3]  8.  Complaint  is  made  that  the  court 
committed  error  in  failing  to  charge  Penal 
Code  1910,  S  1017,  relating  to  the  necessity 
of  corroboration  in  felony  cases,  where  the 
only  witness  to  establish  a  fact  is  an  accom- 
plice. Neither  in  the  evidence  nor  in  the 
defendant's  statement  was  there  anything 
to  show  that  the  witness  Dink  Smith  on 
whom  the  state  mainly  relied  to  establish 
the  killing  by  Rouse  was  an  accomplice  in  the 
commission  of  the  homicide,  and  the  court 
committed  no  error  in  failing  to  charge  the 
action  of  the  Code  above  mentioned. 

[4]  4.  One  ground  of  the  motion  for  a  new 
trial  is  as  follows:  "Because  the  court  erred 
in  charging  the  jury  as  follows:  'When  an 
apparent  discrepancy  exists  between  the  tes- 
timony of  different  witnesses,  it  is  the  duty 
of  the  Jury  to  reconcile  the  whole  together  if 
it  can  be  done,  so  as  not  to  impute  perjury 
to  any  one.  There  are  several  methods  pre- 
scribed by  our  law  by  which  a  witness  may 
be  impeached,  and  one  is  by  disproving  the 
facts  testified  to  by  him.  Another  is  by 
proof  of  contradictory  statements  previously 
made  by  him  as  to  matters  relevant  to  his 
testimony  and  to  the  case,  and  still  another 
is  by  evidence  as  to  his  general  bad  charac- 
ter. The  credibility  of  a  witness  is  a  matter 
to  be  determined  by  the  Jury  under  proper 
Instructions  by  the  court  When  an  attempt 
to  impeach  a  witness  in  any  of  the  methods 
pointed  out  has  been  made,  it  is  for  the  Jury 
to  say  whether  such  attempt  has  been  suc- 
cessful, and,  when  a  witness  has  been  suc- 
cessfully contradicted  as  to  material  matter, 
his  credit  as  to  other  matters  is  for  the  Ju- 
ry.' Defendant  excepts  to  this  charge,  and 
says  the  same  is  error  because,  when  a  wit- 
ness has  been  successfully  impeached  by  con- 
tradictory statements,  it  is  the  duty  of  the 
Jury  to  disregard  his  testimony  altogether. 
So  that  it  was  error  for  the  court  to  charge 
che  Jury  when  the  witness  has  been  success- 
fully   contradicted   as  to   material   matter. 


His  credit  as  to  other  matters  is  for  the  Jnry. 
Defendant  contends  it  was  also  error  for  the 
court  to  instruct  the  Jury  that  it  was  their 
duty  to  believe  a  witness  as  to  other  matters 
who  had  been  impeached  by  some  of  these 
designated  methods;   there  being  other  legal 
ways  in  which  a  witness  may  be  discredited. 
For  instance,  a  Jury  may  take  into  consider- 
ation   the    witness'    feelings    or    prejudices 
against  the  defendant,  the  reasonableness  or 
unreasonableness  of  his  tale,  his  manner  of 
testifying,   and  many  other  things  may  be 
considered  by  the  Jury  in  passing  upon  his 
credibility."    Another  ground  of  the  motion 
for  a  new  trial  is  as  follows:   "Because  the 
court  erred  in  charging  the  Jury  as  follows: 
'While  it  is  for  the  Jury  to  determine  the 
credit  to  be  given  the  testimony  of  each  and 
every  witness,  yet  when  a  witness  has  been 
successfully  impeached  as  to  absolutely  es- 
tablish in   the  minds  of  the  Jury  his  un- 
worthiness  of  credit,  as  well  as  where  a  wit- 
ness swears  willfully  and  knowingly  false- 
ly, his  testimony  in  each  and  both  of  these 
cases  ought  to  be  disregarded  unless  corrobo- 
rated by  circumstances,  or  other  unlmpeach- 
ed  evidence.'     Defendant  contends  that  the 
court  erred  In  instructing  the  Jury  tliat,  if 
the  witness  had  been  successfully  impeached, 
his  testimony  would  not  be  taken-  by  the  Ju- 
ry, unless  corroborated  by  circumstances  or 
unimpeached  evidence.    The  defendant  con- 
tends that  this  charge  was  error  further,  be- 
cause, when  a  witness  has  been  successfully 
impeached,  it  is  the  duty  of  the  Jury  to  dis- 
regard all  of  his  testimony,  and  pay  no  at- 
tention to  it  and  not  to  consider  it  at  all." 
The  charges  above  quoted  do  not  furnish  any 
ground  for  a  new  trial.    The  charge  that  a 
witness  may  be  impeached  in  one  of  the  three 
ways  named  in  the  charge  excepted  to  (first 
above  quoted)  is  not  cause  for  a  new  trial, 
though  a  witness  may  be  discredited  In  oth- 
er legal  ways  besides  those  designated  in  the 
charge.    The  court  did  not  instruct  the  ju- 
ry that  a  witness  must  be  believed  unless 
impeached  in  one  of  the  three  ways  named  in 
the  charge  to  which  reference  is  made,  and 
immediately   preceding   the  portion  of   the 
charge  referred  to  the  court  instructed  the 
Jury  as  follows:   "To  enable  you,  in  consid- 
ering the  evidence,  to  separate  the  false  from 
the  true,  you  are  made  by  law  the  exclusive 
Judges   not  only  of  the  evidence  and  the 
weight  of  the  evidence,  but  also  of  the  credi- 
bility of  the  witnesses.    In  determining  what 
degree  of  credit  a  witness  should  have,  the 
Jury  should  bring  to  bear  their  own  Intelli- 
gent Judgment  and  use  such  reasonable  stand- 
ards as  they   would  apply  in  seeking  for 
truth  in  such  matters  of  importance  where 
their  own  interests  are  concerned.    Among 
other  things,  the  Jury  may  look  to  and  con- 
sider any  Interest  which  a  witness  may  have 
in  the  case  on  trial,  whether  he  manifests 
any  bias  or  prejudice  for  or  against  the  ac- 
cused.   You  may  look  to  his  manner  of  tes- 
tifying, to  the  reasonableness  <Hr  unreason- 
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ableness  of  tbe  facts  lie  relates,  and  apply 
such  other  mental  tests  in  weighing  the  evi- 
dence as  your  reason  and  Judgment  dictate.'* 
See,  in  this  connection.  Chapman  y.  State, 
109  Ga.  157  (3),  34  S.  E.  368;  Southwestern 
R.  Go.  y.  Allen,  130  Ga.  656  (5),  61  S.  E.  541. 
The  portions  of  the  charge  excepted  to,  oth- 
er than  the  one  Just  commented  on,  were  in 
substantial  accord  with  the  proyisions  of  the 
Penal  Code  relating  to  the  impeachment  of 
witnesses,  and  the  Oivil  Code  1910,  S  5884, 
which  does  not  iippear  in  the  Penal  Code, 
but  which  is  applicable  upon  the  trial  of 
criminal  cases  as  well  as  civil  cases.  See» 
in  this  connection,  Humphreys  y.  State,  133 
Ga.  456,  66  S.  B.  158;  Grant  y.  Stote,  118 
Ga.  804-806,  45  S.  B.  603 ;  Arnold  v.  State, 
131  Ga.  494-497,  62  S.  E.  806;  Smith  y. 
State,  109  Ga.  479,  35  S.  E.  59. 

[5]  5.  One  ground  of  the  motion  for  a  new 
trial  is  as  follows:  ''Because  the  court  erred 
in  charging  the  Jury  as  follows:  'A  reason- 
able doubt  of  the  law  is  one  that  grows  out 
of  the  evidence,  or  arises  from  the  lack  of 
evidence  adduced  upon  the  trial ;  and  leaves 
a  reasonable  mind  wavering  and  unsettled — 
not  satisfied  from  the  evidence.  A  Juror  can- 
not create  for  himself  a  doubt  and  act  upon 
it.  He  cannot  raise  an  artificial  or  captious 
doubt  in  order  to  acquit  The  doubt  should 
be  real  and  honestly  and  fairly  entertained 
after  all  reasonable  effort  to  find  out  the 
facts.  The  responsibility  of  discovering  the 
truth  in  relation  to  the  charge  made  against 
the  defendant  from  the  evidence  rests  upon 
yon,  and  you  alone,  under  your  oaths  to  ren- 
der a  true  verdict  according  to  the  evidence. 
It  is  only  that  character  of  verdict  which 
protects  the  person  on  trial  on  the  one  hand 
and  preserves  society  and  compels  men  to 
respect  the  law  on  the  other.  A  verdict  ren- 
dered on  any  other  consideration  is  but  a 
moclsery  of  Justice.'  Defendant  excepts  to 
this  charge,  for  the  reason  that  it  restricted 
the  Jury  to  find  their  verdict  from  the  evi- 
dence and  excluded  from  their  consideration 
the  defendant's  statement.  The  error  is  that 
the  court  omitted  to  tell  the  Jury  in  this  con- 
nection that,  if  they  had  reasonable  doubt 
about  the  defendant's  guilt,  from  his  state- 
ment, it  would  be  their  duty  to  acquit  him. 
The  court,  'defendant  contends,  nowhere  in 
its  charge  instructed  the  Jury  to  this  effect." 
Another  ground  of  the  motion  for  a  new  trial 
is  as  follows:  ''Because  the  court  erred  in 
charging  the  Jm^  as  follows:  'While  I  have 
told  you  that,  In  order  for  your  verdict  to 
be  a  legal  and  proper  one,  it  must  be  found- 
ed on  the  evidence  in  the  case,  yet,  in  this 
connection,  I  give  to  you  another  rule,  which 
may  or  may  not,  as  you  must  determine,  af- 
fect your  finding:  In  all  criminal  trials  the 
prisoner  shall  have  the  right  to  make  to  the 
court  and  Jury  such  statement  in  the  case  as 
he  may  deem  proper  in  his  defense.  It  is 
not  to  be  made  under  oath,  and  it  shall  have 
such  force  only  as  the  Jury  may  think  right 
to  give  it.    The  Jury  may  brieve  it  in  pref- 


erence to  the  sworn  testimony  in  the  case.' 
Defendant  excepts  to  this  charge,  because 
the  court  did  not  ihstruct  the  Jury  that  if 
they  had  any  reasonable  doubt  as  to  the  de- 
fendant's guilt,  either  from  the  evidence  or 
the  defendant's  statement,  they  ought  to  give 
the  prisoner  the  benefit  of  the  doubt  and  ac- 
quit him.  Defendant  contends  that  nowhere 
in  the  charge  did  the  court  instruct  the  Jury 
that,  if  they  had  any  reasonable  doubt  about 
the  defendant's  guilt,  they  ought  to  acquit 
him,  but  restricted  the  Jury  to  base  their  ver- 
dict upon  the  evidence,  and-  that,  if  they 
had  any  reasonable  doubt,  they  should  ac- 
quit For  these  reasons,  the  defendant  as- 
signs this  charge  as  error."  On  similar 
grounds  the  following  charge  Is  excepted  to: 
"Now  understanding  as  you  do  your  respon- 
sibility in  this  case,  the  obligation  under 
which  you  rest  to  discharge  your  duty  in  an 
impartial,  unbiased  and  unprejudicial  man- 
ner, to  find  a  verdict  according  to  truth  of 
the  case  as  disclosed  by  the  evidence  after 
applying  the  evidence  to  the  rules  of  law  as  I 
give  them  to  you,  I  now  call  your  careful 
and  intelligent  consideration  to  the  law  of 
murder,  the  law  of  Justifiable  homicide,  and 
along  with  them  the  law  of  voluntary  man- 
slaughter." We  do  not  think  there  is  any 
error  in  the  charges  quoted  requiring  a  new 
trial.  In  Tolbirt  v.  State,  124  Ga.  767  (2),  53 
S.  E.  327,  it  was  ruled:  "It  is  proper  for  the 
Judge  to  frame  his  general  charge  to  the  Ju- 
ry upon  the  evidence  alone,  appropriately  in- 
structing them,  however,  at  some  stage  there- 
of, with  respect  to  tbe  prisoner's  statement" 
Also,  in  this  connection,  see  Tucker  v.  State, 
133  Ga.  470  (5),  66  S.  E.  250;  Brantley  v. 
State,  133  Ga.  264  (1),  65  S.  E.  426 ;  Jordan 
v.  State,  130  Ga.  406  (2),  60  S.  E.  1063 ;  Walk- 
er v.  State,  118  Ga.  84,  44  S.  E.  850. 

[61  6.  Exception  Is  taken  to  a  charge  where- 
in th4  court  stated:  "In  deciding  this  ques- 
tion you  will  remember  that  you  are  the  sole 
Judges  of  the  evidoice  submitted  to  you  dur- 
ing the  trial  of  this  case.  You  will  accept  as 
correct,  for  your  guidance  in  making  up  your 
verdict,  the  law  as  I  shall  give  it  to  you  in 
charge.  So  that,  havini^  applied  the  law  to 
the  evidence  as  you  shall  find  it  to  be,  you 
may  render  such  verdict  as  the  law  demands 
at  your  hands.  You  are  not  at  liberty,  in 
determining  your  verdict,  to  depart  from  the 
evidence  nor  the  law  as  given  in  charge." 
Exception  is  taken  to  this  charge  on  the 
ground  that  in  qriminal  cases  the  Juries  are 
the  Judges  of  the  law  as  well  as  the  facts, 
and  that  "they  become  the  final  Judges  of  the 
law  and  the  evidence,"  and  that  it  was  error 
for  the  court  to  tell  the  Jury  "that  they  were 
the  sole  Judges  of  the  evidence  without  telling 
them  they  would  become  the  Judges  of  the 
law  also."  There  is  no  merit  in  this  excep- 
tion. •  The  Jury  must  accept  as  the  law  what 
the  court  charges  them  as  b^ng  the  law.  In 
tills  connection,  see  Berry  r.  State,  105  Ga. 
683,  81  S.  E.  592 ;  Jackson  v.  States  118  Ga. 
780,  78%  45  B.  E.  604. 
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7.  One  gronnd  of  tbe  motion  for  a  new 
trial  is  as  follows:  ''Because  the  court  com- 
mitted error  in  admitting  the  following  tes- 
timony of  a  staters  witness  by  the  name  pf 
Dink  Smith,  oyer  objection  of  defendant's 
coons^:  'I  do  not  go  out  at  night  at  all,  and 
I  stay  dose  at  homa  I  left  this  connty  and 
went  to  my  father's  to  keep  from  being  killed 
by  some  of  Rouse's  friends  like  he  told  me.' 
Defendant's  counsel  objected  to  this  testi- 
m<my  and  asked  the  court  to  rule  it  out,  on 
the  ground  of  its  irrelevancy,  and  on  the  fur- 
ther grounds  that  no  substantial  reason  was 
giyen  by  the  witness  for  being  In  fear  of  the 
defendant  after  he  was  turned  out  of  Jail. 
Defendant  objected  to  the  testimony  further 
for  the  reason  that  the  d^endant  could  not 
harm  him,  as  he  had  been  in  Jail  at  the  time, 
and,  if  other  people  were  threatening  his  life 
outside,  he  could  not  be  held  responsible  for 
it  And  any  threats  made  by  any  one  outside 
of  the  prisoner  at  the  bar  against  this  man's 
life  would  not  be  admissible."  The  testimo- 
ny discloses  the  following  facts:  Rouse  kill- 
ed Bailey  on  Saturday,  and  on  Sunday  Rouse 
and  the  witness  Dink  Smith  were  arrested 
and  incarcerated  in  the  same  cell  in  Jail.  On 
Monday  morning  Smith  was  removed  from 
this  to  another  cell,  where  he  remained  for 
a  short  time,  after  which  he  was  released 
from  custody.  On  cross-examination  of  the 
witness  Smith,  counsel  for  the  defendant 
brought  out  from  him  the  following  testimo- 
ny: "I  have  been  out  of  Jail  about  eight 
months.  Nobody  ain't  bothered  me.  I  went 
up  home  and  stayed  four  or  five  months^  and 
came  back  down  here  I  think  the  12th  of  Au- 
gust I  moved  right  back  to  Poulan  and  mov- 
ed in  the  house  that  Rouse  killed  Bailey  in, 
and  I  have  been  living  in  it  ever  since.  I 
haven't  had  any  cause  to  go  all  over  the  coun- 
try. I  have  been  in  Poulan  working  around. 
I  have  been  everywhere  I  have  had  any  neces- 
sity to  go.  I  wUl  be  27  years  old  the  24th  day 
of  January."  Immediately  after  this  testimo- 
ny was  delivered  counsel  for  the  state,  on  re- 
direct examination  of  the  witness  Smith, 
brought  out  the  testimony  objected  to  in  the 
ground  of  the  motion  for  a  new  trial  above 
quoted.  Ck>unsel  for  the  defendant,  on  recross- 
ezaminatlon  of  the  witness  immediately 
thereafter,  brought  out  the  following  testimo- 
ny: ''I  was  afraid  of  Mr.  Rouse's  friends. 
He  told  me,  if  he  didn't  kill  me  himself,  he  had 
friends  in  the  county  who  would.  •  ♦  • 
I  got  out  of  Jail  on  Sunday,  and  went  home 
on  Monday  on  the  11  o'clock  train,  up  to  An- 
dersonville.  I  got  out  of  Jail  after  the  case 
was  tried.  My  family  went  with  me  and  I 
moved  back  here  on  the  12th  of  August  I 
wasn't  afraid  to  come  back.  If  I  had  been 
afraid  at  the  time,  I  wouldn't  have  come 
back.  I  came  back  after  I  had  testified 
against  Rouse.  I  am  afraid  to  be  out  at 
night."  It  does  not  distinctly  appear  from 
the  testimony  where  was  the  home  of  the 
father  of  the  witness  to  which  in  the  testi- 
mony objected  to  the  witness  said  he  went. 


but,  in  view  of  aU  the  testimony,  we  think  it 
proper  to  consider  that  it  was  at  Anderson- 
ville  in  another  county,  and  was  "the  horned' 
referred  to  in  the  testimony  Urst  above  quot- 
ed. Oounsel  for  the  def aidant  having  brought 
out  from  the  witness  the  fact  that  he  wait  to 
the  home  of  his  father,  and  stayed  four  or 
five  months  after  being  released  from  Jail, 
we  do  not  think  the  admission  of  the  testi- 
mony of  the  witness  as  to  the  reasons  why  he 
went  to  the  home  of  his  father,  over  the  ob- 
jection that  it  was  irrelevant,  cause  for  a  new 
triaL  We  think  this  testimony  was  relevant 
Nor  do  we  think  the  testimony  that  the  wit- 
ness left  the  county  of  Worth  and  went  to 
the  home  of  his  father  "to  keep  ftom  being 
killed  by  some  of  Rouse's  friends  like  he  told 
me"  subject  to  the  other  objections  contained 
in  the  above-quoted  ground  of  the  motion  for 
a  new  trial.  The  witness  Smith  testified  that 
after  the  killing,  Rouse  several  times  told  him 
that  if  he  did  not  relate  the  occurrence  as 
happening  in  a  certain  way,  if  he  (the  defend- 
ant) did  not  kill  Smith,  his  friends  would. 
There  was  no  testimony  that  any  of  the 
friends  of  Rouse  had  made  any  threats 
against  Smith.  The  last  sentence  in  the  tes- 
timony objected  to  was  admissible,  and  not 
subject  to  any  of  the  grounds  of  objection 
made  thereto,  and,  even  if  the  first  sentence 
in  the  testimony  objected  to  was  subject  to 
any  of  the  objections  made  in  the  ground 
above  quoted,  objection  to  the  testimony  as 
a  whole  would  not  be  sustainable.  The  ob- 
jections made  In  the  ground  of  the  motion 
for  a  new  trial  which  we  are  considering 
vTere  to  all  of  the  testimony  therein  quoted, 
and  were  not  to  any  special  portion  thereof. 
However,  we  think  the  testimony  In  the  sen- 
tence above  referred  to,  that  "I  do  not  go  out 
at  night  at  all,  and  I  stay  close  at  home,"  was 
admissible  in  view  of  the  fact  that  counsel 
for  the  defendant  had  previously  brought  out 
on  cross-examination  of  Smith  the  testimony 
that  "I  have  been  everywhere  I  have  had  any 
necessity  to  go." 

[7]  One  ground  of  the  motion  complains 
that  the  court  committed  error  in  refusing  to 
grant  a  mistrial  made  after  the  solicitor 
general  used  the  following  language  in  his 
closing  argument  to  the  Jury :  "l^ouse.  came 
out  of  the  house  wiping  his  hands  and  im- 
mediately Jumped  Into  his  buggy,  and  rush- 
ed off  down  to  the  house  of  this  negro 
woman,  evidently  his  concnbihe,  and  then 
rushed  back."  When  the  motion  was  made^ 
the  solicitor  general  stated  to  the  court  and 
Jury  as  follows:  ''There  was  evidence  In  this 
case  that  he  Tthe  defendant]  either  stayed 
there  or  ate  there,  I  forget  which  It  was, 
but  in  the  heat  of  my  argument  I  did  go  too 
far  In  referring  to  that  particular  woman 
as  being  evidently  bis  cbnoubine,  and  I  de- 
sire to  withdraw  that''  Whereupon  the 
court  instructed  tlie  Jury  as  follows:  *I 
charge  the  Jury  that  they  are  to  be  actuated 
and  governed  solely  by  the  evidence  in  this 
case  and  the  law  as  given  In  c^iaiis^  and 
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are  not  to  eonslder  axky  statementi  made 
by  counsel  In  their  sseal  or  otherwise  that  do 
not  appear  in  the  evidence  in  this  case. 
Yon  will  be  governed  by  the  evidence  as  you 
were  sworn  to  do  in  being  impaneled,  and 
not  by  any  statements  counsel  may  make 
outside  of  the  evidence.  I  especially  warn 
you  against  considering  any  statements  of 
counsel,  not  borne  out  by  the  evidence.*' 
The  deJfendant  then  renewed  his  motion  to 
declare  a  mistrial,  and  the  court  made  the 
following  statement:  *'I  have  instructed  the 
Jury,  who  are  presumed  to  be  upright  and 
intelligent  men*  and  who  'will  remember 
the  testimony  and  be  guided  by  the  testi- 
mony alone.  The  motion  is  overruled.*'  All 
of  what  has  been  above  stated  transpired  in 
the  presence  of  the  Jury.  Civ.  Code  1910,  S 
4957,  is  as  follows:  "Where  counsel  in  the 
hearing  of  the  jury  make  statements  of 
prejudicial  matters  which  are  not  in  evi- 
dence, it  is  the  duty  of  the  court  to  inter- 
pose and  prevent  the  same;  and,  on  objec- 
tion made,  he  shall  also  rebuke  the  same, 
and  by  all  needful  and  proper  Instructions 
to  the  Jury  endeavor  to  remove  the  improper 
Impression  from  their  minds;  or,  in  his  dis- 
cretion, he  may  order  a  mistrial  'if  the 
plaintiff's  attorney  is  the  offender."  Under 
the  circumstances  as  above  set  forth.  It  was 
a  matter  in  the  discretion  of  the  court 
whether  or  not  to  declare  a  mistrial,  and  the 
failure  to  do  so  was  not  an  abuse  of  dis- 
cretion requiring  a  reversal.  The  cases 
cited  by  counsel  for  the  defendant  to  sus- 
tain their  contention  that  the  failure  to 
declare  a  mistrial  was  error  show  npom  ex- 
amination that  none  of  them  involved  in- 
stances in  which  the  court  promptly  and 
fully  complied  with  the  requirements  of  the 
section  of  the  Code  above  set  forth.  The 
record  shows  that  the  Judge  and  the  solicitor 
general  did  their  utmost  to  wipe  from  the 
minds  of  the  Jurors  any  impressions  created 
by  the  statement  of  the  solicitor  general 
which  were  liable  to  harm  the  defendant, 
and  said  that  the  statement  was  unwar- 
ranted by  the  evidence. 

Counsel  for  defendant  contends  that  the 
venue  was  not  shown.  The  evidence  of  the 
witness  Smith  shows  that  the  homicide  was 
committed  in  Worth  county,  and  there  is  no 
merit  in  this  contention.  This  is  the  second 
Hme  that  the  defendant  has  been  convicted 
of  the  crime  charged  against  him,  without 
recommendation,  and  sentenced  to  be  hung. 
This  court  granted  him  a  new  trial  when 
the  case  was  formerly  before  this  court  (135 
Ga.  227,  69  S.  B.  180)  because  of  an  error 
in  the  charge  of  the  court.  The  testimony 
introduced  by  the  state  shows  an  unpro- 
voked murder.  It  Is  true  that  this  testimony 
was  that  of  a  witness  who  before  the  cor- 
oner's Jury  swore  that  the  homicide  occurred 
In  a  way  tending  to  justify  the  defendant 
in  its  commission.     But  this  witness  says 


that  the  testimony  then  given  was  false, 
and  was  given  because  of  repeated  threats 
made  by  Rouse  that,  if  he  did  not  testify  in 
the  way  he  did  before  the  coroner's  jury, 
the  defendant  or  his  friends  would  kill  him. 
The  jury  trying  the  case  had  a  right  to  be- 
lieve the  witness'  testimony  as  delivered 
on  the  trial.  Moreover,  there  was  testimony 
that  after  shots  were  heard  In  the  house  by 
parties  on  the  outside  groans  were  heard, 
and  that  while  they  continued  Rouse  re- 
turned alone  to  the  house  where  the  homi- 
cide occurred,  shortly  after  which  the 
groans  ceased.  A  physician  testified  that 
the  wound  in  the  neck  was  made  by  a  knife, 
or  other  sharp  instrument,  which  cut  the 
trachea  and  inflicted  a  mortal  wound,  and 
rendered  speech  impossible,  and  that,  after 
this  wound  was  inflicted,  it  would  have  been 
impossible  for  the  deceased  to  have  uttered 
groans  of  the  character  described  by  the 
witnesses.  The  evidence  was  sutBcient  to 
warrant  the  verdict. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

dSSGa.  Ml) 

CHAMLBE  LUMBER  CO.  v.  ORICHTON. 
(Supreme  Court  of  Georgia.     June  14,  1011.) 

(SyUaUf  fty  ike  Court.) 

MxoHANics'  Luns  (S  260*)  —  Disiassix  of 
Action^RenbwaI/-'Lihitations. 

An  estential  element  in  the  creation  of  a 
lien  of  a  materialman  is  his  foreclosure  of  the 
same  within  12  months  from  the  maturity  of 
his  claim.  If  he  forecloses  within  12  months, 
and  dismisses  his  action,  it  cannot  be  renewed 
within  6  months  thereafter,  under  Civil  Code 
1910,  S  4881,  unless  the  renewal  be  also  within 
12  months  of  the  maturity  of  the  claim.  That 
Code  section  applies  to  otdinary  suits  and  rem- 
edies, and  not  to  suits  to  fbrdose  a  material- 
man's lien  on  real  estate^ 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,    Cent   Dig.   H   456-468;     Dec.   Dig.   | 

2eo.*i 

ETrror  from  Superior  (^ourt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Chamlee  Lumber  Company 
against  E.  C.  Crichton.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Geo.  Gordon,  for  plaintiff  in  error.  J.  L^ 
Hopkins  &  Sons,  for  defendant  in  error. 

EVANS,  P.  J.  A  materialman,  furnishing 
material  for  the  Improvement  of  real  estate* 
is  given  a  lien  upon  the  real  estate  so  Improv- 
ed ;  but,  in  the  language  of  the  statute^  **to 
make  good  [the  qaaterlalman's  lien]  it  must 
be  created  and  declared  in  accordance  with 
the  following  provisions  and  on  failure  of 
either  the  lien  shall  cease."  The  provisions 
referred  to  comprehend  three  vital  and  es- 
sential things:  The  completion  of  the  con- 
tract to  furnish  material,  the  record  of  the 
dalm  of  lien  within  8  months,  and  the  in- 
stitution of  a  suit  of  foreclosure  within  12 
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months  from  the  maturity  of  his  claim.  Civ- 
il Code  1885,  |  2804.  In  transferring  this 
section  to  Civil  Code  1910,  |  8353,  certain 
errors  occurred:  Subparagraph  3  was  entire- 
ly omitted,  and  paragraph  4  was  erroneously 
numbered  8.  The  materialman  in  this  case 
began  his  suit  within  12  months  of  the  ma- 
turity of  his  claim  of  lien,  but  voluntarily 
dismissed  It  He  renewed  his  action  within 
6  months  of  the  dismissal  of  his  former  ac- 
tion, but  after  the  expiration  of  12  months 
from  the  maturity  of  his  claim.  The  primary 
question  is  whether  the  renewed  action 
stands  on  the  same  footing  as  the  original 
action,  so  as  to  bring  it  within  the  statutory 
requirement  that  the  foreclosure  of  the  lien 
be  commenced  within  12  months  of  the  ma- 
turity of  the  claim. 

Civil  Code  1910,  S  4381,  is  as  follows:  "If 
a  plaintiff  shall  be  nonsuited,  or  shall  discon- 
tinue or  dismiss  his  case,  and  shall  recom- 
mence within  six  months,  such  renewed  case 
shall  stand  upon  the  same  footing,  as  to 
limitation,  with  the  original  case;  but  this 
privilege  of  dismissal  and  renewal  shall  be 
exercised  only  once  under  this  clause.**  This 
Code  section  appertains  to  the  remedy,  and 
not  to  the  cause  of  action.  It  is  applicable 
to  those  cases  where  the  defendant  may 
plead  the  statute  of  limitations  (by  demurrer 
or  by  special  plea)  at  his  pleasure,  and  where 
the  element  of  time  does  not  enter  into  the 
creation  of  the  cause  of  action.  This  court 
has  repeatedly  held  that  statutory  Hens  of 
this  character  are  in  derogation  of  common 
law,  and  the  statute  must  be  strictly  constru- 
ed. Indeed,  it  has  been  held  that  the  mere 
fact  that  a  materialman's  claim  of  lien  was 
filed  for  record  before  the  expiration  of  three 
months  would  not  suffice  to  meet  the  statu- 
tory requirement  of  record  within  that  time. 
Jones  y.  Kern,  101  Ga.  309,  28  S.  E.  850.  In 
giving  to  the  materialman  a  lien,  the  statute 
expressly  states  that  In  order  to  "make  good" 
his  lien  he  must  both  record  and  foreclose 
within  the  statutory  periods.  The  record  of 
the  lien  in  time  is  no  more  essential  to  its 
creation  than  its  foreclosure  in  time.  The 
lien  comes  Into  potential  existence  only  when 
the  statute  is  satisfied.  Its  vitality  as  an 
enforceable  lien  depends  upon  the  concur- 
rence in  fact  of  three  things,  viz.:  The  fur- 
nishing of  the  materials,  the  record  of  the 
claim  of  lien  within  3  months,  and  the  insti- 
tution of  foreclosure  suit  in  12  months.  If 
there  is  a  failure  in  either,  the  lien  is  inop- 
erative.   Cherry  v.  N.  &  S.  R.,  05  Ga.  033. 

In  Parmelee  v.  S.  F.  &  W.  Ry.  Co.,  78  Ga. 
239,  2  S.  B.  680,  the  action  was  against  a  rail- 
way company  to  recover  money  paid  for 
freight  in  excess  of  the  sum  allowed  by  the 
Railroad  Commission,  under  section  719  (j) 
of  the  Code  of  1882  (see  section  2640  of  Civil 
Code  of  1910).  That  section  gave  a  right  of 
action  provided  suit  was  brought  thereunder 
within  12  months  after  the  accrual  of  the 


action.  The  court,  In  holding  that  Civil  Code 
1910,  S  4381,  permitting  the  renewal  within 
6  months  of  dismissed  or  discontinued  ac- 
Itlons,  did  not  apply  to  suits  under  that  Code 
section,  said:  "The  proviso  to  this  act  is  a 
condition  precedent  upon  which  the  suit  must 
be  brought.  The  right  of  action  is  given  pro- 
vided the  same  is  brought  within  12  months 
from  the  time  the  same  accrued.  If  the  same 
be  not  brought  within  12  months,  then  there 
is  no  right  of  action  under  this  statute ;  and 
where  a  case  has  been  brought  within  12 
months,  and  dismissed,  and  another  case 
brought,  but  not  within  12  months  from  the 
time  the  right  of  action  accrued,  no  such 
right  exists ;  and  the  statute  which  provides 
for  the  bringing  of  actions  after  the  dis- 
missal of  the  same  within  6  months  does  not 
apply  in  a  case  like  this.**  And  in  Walker  v. 
Burt,  57  Ga.  20,  it  was  htid  that  a  dismissed 
foreclosure  of  a  sawmill  lien  could  not  be  re- 
newed under  the  statute,  where  the  renewed 
suit  was  brought  after  the  expiration  of  12 
months,  and  that  the  renewal  statute  applied 
only  to  ordinary  suits  and  remedies. 

Adhering  to  the  rule  of  strict  constmctlon, 
we  interpret  the  statute  to  mean  that,  in 
creating  the  lien,  the  statute  demanded  as 
one  of  its  constituent  elements  that  suit 
to  foreclose  be  begun  within  12  months  from 
the  maturity  of  the  daim ;  and  this  require- 
ment appertains  not  merely  to  the  remedy, 
but  constitutes  one  of  the  essential  things 
which  enter  into  the  creation  of  the  lien. 
Given  this  construction,  Civil  Code  1910,  i 
4381,  as  to  renewal  of  dismissed  actions  has 
no  application  to  suits  to  foreclose  the  Hen 
of  materialmen. 

There  are  other  questions  made  by  the 
demurrer;  but,  as  the  point  upon  which  we 
have  ruled  is  decisive  of  the  plaintiff's  right 
to  a  lien,  it  becomes  unnecessary  to  consider 
them. 

Judgment  affirmed.  All  the  Jostlces  oon- 
cnr. 

(136  Ga.  375) 

MORRISON  V.  CBNTRAL  OF  OBOROIA 

RY.  CO. 
(Supreme  Court  of  Georgia.     June  13,  1911.) 

(8vUalu9  hy  the  Court.) 

1.  Demubbkb  to  Petition. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  plaintiff's  petition  in  his  action 
to  recover  land. 

2.  Nonsuit. 

There  was  no  error  In  overruling  the  mo- 
tion of  the  defendant  to  grant  a  nonsuit,  on  the 
close  of  the  plalntiflTs  evidence. 

3.  Appeal  and  Bbboe  (f  628*)— Bill  of  Ex- 
ceptions—Necessity. 

Where  an  applicant  for  a  new  trial,  at  the 
time  when  It  was  heard,  presented  to  the  pre- 
siding judge  an  amendment  to  the  motion,  set- 
ting up  three  additional  grounds,  bat  the  Judge 
deciin^  to  approve  them,  or  to  allow  the 
amendmentt  on  the  ground  that  a  previous  order 
had  been  taken  limiting  the  time  within  which 
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amendments  to  the  motion  might  be  made,  on 
exception  to  such  refusal  the  proposed  amend- 
ment could  not  be  brought  to  this  court  as  a 
part  of  the  record,  bat  should  have  been  brought 
up  in  the  ^ill  of  exceptions.  McGarzy  t.  Seiz, 
129  Oa.  296,  58  S.  m  856. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Drror,  Cent  Dig.  |S  2374.  2384-2388;  Dec. 
Dig.  I  528.  •) 

4.  Appeal  and  Erbob  (f  302*)— Rxyibw— Ob- 
jections Not  Raised  Below. 

Some  of  the  grounds  of  the  motion  for  a 
new  trial,  complaining  of  the  rulings  in  ad- 
mitting evidence,  do  not  show  distinctly  that 
the  grounds  of  objection  now  urged  were  urged 
at  the  time  the  objections  were  made.  None  of 
the  numerous  grounds  were  such  as  to  require 
extended  discussion.  After  a  careful  considera- 
tion, none  of  them  are  such  as  to  lequire  a 
reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  1744-1752;  Dec  Dig.  ft 
302.*] 

Error  from  Superior  Court,  Chatham  Conn- 
ty ;  W.  G.  Charlton,  Judge. 

Action  by  Sarah  Morrison  against  the  Cen- 
tral of  Georgia  Railway  Company.  From  the 
judgment,  Morrison  brings  error.    Affirmed. 

D.  H.  Clark  and  Jno.  R.  Fawoett,  for  plain- 
tiff In  error.  H.  W.  Johnson  and  Lawton  & 
Cunningham,  for  defendant  in  error. 


LUMPKIN,  J.     Judgment  affirmed.     All 
the  Justices  concur. 


(136  Oa.  -SeO) 

KIMSEY  &  DOPSON  t.  MACON  LUMBER 

CO. 

{Supreme  Court  of  Georgia.    June  13,  1911.) 

(8yUahu9  hy  the  Court.) 

1.  Process  (8  141*)— Cobpobations  (§  507*)— 
Return  or  Service  —  Conclusiveness  — 
Service  of  Process— Suffioienot. 

The  return  of  service  bv  the  sheriff  is  con- 
clusive as  to  the  fact  of  service,  unless  traversed 
according  to  law.  Elder  v.  Cmsart,  59  Ga.  200. 
But  such  return  is  not  evidence  as  to  matters 
which  are  not  properly  the  subject  of  the  re- 
turn.   32  Cyc.  515. 

(a)  Under  Civ.  Code  1910,  i  2258,  there  are 
two  modes  prescribed  for  service  of  process  up- 
on corporations:  (1)  "Bv  servinz  any  officer  or 
ageht  of  such  corporation.'*  (2)  "By  leaving 
the  same  at  the  place  of  transacting  the  usual 
and  ordinary  public  business  of  such  corpora- 
tion, if  any  such  place  of  business  then  shall 
be  within  the  jurisdiction  of  the  court  in  which 
cnch  suit  may  be  commenced."  Where  service 
of  process  in  an  action  for  damages  was  made 
by  serving  the  president  personally,  it  was  not 
an  essential  part  of  the  return  that  the  sheriff 
recited  in  his  return,  "Said  [president]  beinz 
the  officer  in  charge  of  said  companv*s  office  and 
business  in*'  the  county  where  tne  suit  was 
brought ;  and  on  the  trial  of  a  plea  to  the  juris- 
diction such  recital  was  not  evidence  that  the 
defendant  had  an  office  in  the  county. 

(Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  §S  18^192 ;  Dec.  Dig.  S  141  ;•  Cor- 
porations, Dec.  Dig.  S  507.*] 

2.  Sufficiency  of  Evidence. 

Though  conflicting,  the  evidence  was  suffi- 
4:\ent  to  authorize  the  judge,  by  consent  passing 
on  the  law  and  facts  without  the  intervention  of 


a  jury,  to  &id  that  the  court  was  without  Juris- 
diction of  the  defendant  corporation. 

E^ror  from  Superior  Court,  Dougherty 
County;   Frank  Park,  Judge. 

Action  by  Kimsey  &  Dopson  against  the 
Macon  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Pope  &  Bennet,  for  plaintiffs  in  error.  W. 
H.  Hammond  and  Boscoe  Luke,  for  defend- 
ant In  error. 

ATKIN^N,  J.  Judgment  afltoned.  All 
the  Justices  concur. 


(IM  Ga.  8M) 
LOUISVILLE  &  N.  R.  CO.  y.  REEOB. 
(Supreme  Court  of  Georgia.    June  14,  1911*) 

(8yXMu9  ly  the  Court.) 
Masteb  and  Servant  (S  256*)— Injuries  to 

SeBVANT^PBTITION— DEMURRER. 

The  gist  of  the  plaintiff's  action  in  this 
case  was  that  a  railroad  steel  rail  was  careless- 
ly and  negligently  thrown  or  caused  to  fall, 
withouc  fault  on  the  plaintiff's  part,  upon  the 
foot  of  the  latter,  brealcing  and  crushing  it,  and 
that  the  negligence  complained  of  consisted  In 
moving  or  throwing  a  steel  rail  while  a  gang 
of  laborers,  of  which  the  jplaintiff  was  a  meml>er 
were  engaged  in  unloading  steel  rails  from  a 
car,  without  giving  proper  notice  to  the  plain- 
tiff that  the  rail  was  about  to  be  moved  or 
thrown;  but  the  petition  fails  entirely  to  show 
just  how  the  complainant  was  engaged  in  as- 
sisting in  the  removal  of  the  rails  from  the  car, 
what  was  his  relative  position  with  reference 
to  the  rail  that  was  bemg  moved  or  unloaded, 
or  with,  reference  to  the  other  members  of  the 

fang  who  were  engaged  in  the  same  work,  or 
ow  or  why  any  notice  was  necessary  or  prop- 
er, and  the  court  erred  in  overruling  a  demurrer 
calling  for  more  specific  information  in  regard 
to  these  questions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %\  809-815;  Dec.  Dig.  S 
256.*] 

Error  from  Superior  Court,  Gk>rdon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  C.  L.  Reece  against  the  Louis- 
Yille  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

C  L.  Reece  brought  suit  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  sustained  In  consequence  of  the 
negligence  of  certain  employ^  and  agents  of 
the  defendant  company.  Petitioner  alleged 
that  his  right  foot  was  broken  across  the  in- 
step, in  consequence  of  a  heavy  steel  rail 
falling  across  his  foot;  that  It  was  caused 
so  to  fall  hy  the  negligence  of  the  agents 
and  employes  referred  to;  that  petitioner 
was  without  fault;  that  at  the  time  his  foot 
was  broken  he  was  unloading  steel  rails 
from  cars,  with  other  members  of  a  gang  of 
workmen  under  Foreman  McArthur;  and 
that  one  of  the  "supervisors"  of  the  defend- 
ant company  was  present,  *'hurrylng  the  ipen 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  Jb  Am.  Dig.  Key  No.  Series  h  Rep'r  Indexes 
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to  unload  Iron  ftom  the  cars,  which  inter- 
ference with  the  men  and  the  confusion 
caused  by  the  unwarranted  interference  of 
said  supervisor,  and  hurry  and  confusion 
caused  by  the  change  in  foremen,  and  the 
excitement  caused  by  the  company,  and 
abusive  language  used  by  the  supervisor  to 
the  extra  gang,  caused  them  to  excitedly 
throw  railroad  steel  [rails]  or  iron  from  the 
cars  without  proper  notice  to  the  employ^ 
who  were  assisting  to  unload  the  cars."  The 
petition  was  demurred  to  by  the  defendant 
on  the  grounds  that  it  failed  to  set  forth 
what  constituted  the  negligence  complained 
of,  and  did  not  fully  show  the  character  of 
the  negligence  and  the  particular  person  or 
persons  who  were  guilty  of  such  negligence, 
together  with  their  relation  to  the  defend- 
ant; that  it  did  not  sufficiently  set  forth 
acts  of  negligence  on  the  part  of  any  one, 
and  failed  to  show  how  the  supervisor's 
presence  and  direction  was  an  interference 
with  the  company's  business,  and  why  the 
same  should  have  produced  confusion,  and 
how  the  plaintlfTs  Injuries  were  the  result 
of  anything  alleged;  and  that  the  petition 
failed  to  show  how  petitioner's  injuries  were 
received,  and  failed  to  set  forth  any  cause  of 
action  against  the  defendant  The  court 
overruled  the  demurrer,  to  which  ruling  the 
defendant  excepted.  The  trial  resulted  in  a 
verdict  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial,  and,  this  be- 
ing overruled,  the  defendant  excepted. 

D.  W.  Blair  and  O.  N.  Starr,  for  plaintiff 
in  error.  W.  B.  Mann,  T.  W.  Skelley,  and 
F.  A.  Oantrell,  for  defendant  in  error. 

BECK,  J.  While  the  general  demurrer 
was  properly  overruled,  we  think  the  petition 
is  defective  in  the  respects  pointed  out  by 
the  special  demurrer.  The  petition  alleges 
that  the  plaintiff  was  injured  in  consequence 
of  the  falling  of  the  rail  upon  his.  foot ;  and 
in  a  vague,  indefinite  way  it  is  averred  that 
the  rail  fell  upon  his  foot  in  consequence  of 
some  interference  upon  the  part  of  a  certain 
••supervisor"  for  the  defendant  company  with 
a  gang  of  workmen  engaged  in  unloading 
rails  under  a  certain  named  foreman;  and  it 
is  further  alleged  that  the  hurry  and  confu- 
sion caused  by  the  interference  on  the  part 
of  the  supervisor,  and  the  abusive  language 
used  by  him  to  the  gang  of  workmen,  "caused 
them  to  excitedly  throw  railroad  steel  [rails] 
from  the  car  without  proper  notice  to  the  em- 
ployte  who  were  assisting  to  unload  the  car/' 
There  were  no  allegations  to  show  the  posi- 
tion of  petitioner  relatively  to  those  who 
were  engaged  in  unloading  the  steel  rails, 
nor  whether  his  position  was  such  as  to  re- 
quire that  notice  should  be  given  him  when 
a  rail  was  about  to  be  moved  or  thrown  from 
the  car;  nor  does  It  appear  from  the  alle- 
gations of  the  petition  that  he  could  not 
easily  and  readily  see  how  the  rail  was  being 


handled,  if  it  was  being  handled  so  as  to 
put  In  jeopardy  his  person.  In  fact,  there  is 
not  the  slightest  suggestion  in  any  of  the 
allegations  of  fact  to  show  that  the  other 
employes  engaged  with  the  plaintlflF  were  un- 
der any  duty  of  giving  notice  when  a  rail 
was  about  to  be  moved  or  thrown  from  the 
car.  The  gist  of  the  plaintifTs  action,  it 
seems,  is  that  a  rail  was  moved  or  thrown 
without  giving  proper  notice,  and  yet  noth- 
ing is  alleged  to  indicate  how  or  why  any 
notice  of  the  moving  or  the  throwing  of  the 
rail  was  necessary  or  essential  to  the  safe- 
ty of  the  complainant,  if  he  observed  proper 
precautions  himself  for  his  own  safety.  The 
allegations  of  the  petition  are  so  meager, 
vague,  and  indefinite  that  one  cannot  deter- 
mine from  reading  them  whether  the  com- 
plainant was  on  the  car  assisting  in  unload- 
ing, and  was  injured  while  so  engaged,  or 
whether  he  was  on  the  ground,  and  from 
that  position  engaged  in  assisting  at  the 
work  of  unloading  the  rails  from  the  car, 
and  while  engaged  in  the  latter  place  a  rail 
was  thrown  upon  him.  The  demurrant  was 
entitled  to  more  specific  information  as  to 
the  contentions  of  the  plaintiiT  as  to  how  he 
was  engaged  at  the  time  he  received  the  In- 
juries complained  of,  and  what  there  was  in 
the  circumstances  wlxlch  rendered  the  giving 
of  notice  proper  or  necessary;  and  the  court 
erred  in  overruling  the  special  demurrers 
calling  for  this  information. 

The  court  having  improperly  overruled  the 
demurrer  to  the  plaintifTs  petition^  what 
took  place  subsequently  thereto  upon  the 
trial  is  nugatory,  and  it  la  unnecessary  to 
pass  upon  the  questions  raised  by  the  assign- 
ments of  error  in  the  motion  for  a  new  trial. 
General  Supply*  &  Construction  Co.  v.  t^aw- 
ton,  131  Ga.  375,  62  S.  B.  283. 

Judgment  reversed.  All  the  Justices  con* 
cur. 


(186  Qa.  4tf) 

SMPIRJO  BLDG.  TRUST  et  aL  r.  MED- 

LOCK. 

(Supreme  Court  of  Georgia.    June  10,  1911.) 

(SyUabu9  hy  the  Court.) 

Review  on  Appeal. 

The  charge  embraced  the  legal  principles 
alleged  to  have  been  omitted,  the  mstrnction 
alleged  to  have  been  inapplicable  was  authoris- 
ed by  the  pleadine  and  evidence,  and  the  ver- 
dict is  supported  by  the  evidence.  There  was 
no  abuse  of  discretion  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Efllis,  Judge. 

Action  between  the  Empire  Building  Trust 
and  others  and  Emma  Medlock.  From  the 
judgment,  the  Building  Trust  and  others 
bring  error.    Affirmed. 

Rosser  &  Brandon  and  Anderson,  Felder, 
Rountree  &  Wilson,  for  plaintiffs  in  error. 
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B.  R.  Arnold  and  Jas.  L.  Key,  for  defendant 
In  tfror 

EVANS,  P.  J.  Judgment  aflbrmed.  All 
the  Josticea  concur. 

(136  6a.  423) 

WHITE  ▼.  BRYANT. 
(Snpjeme  Court  of  Georgia.     June  15,  1911.) 

(SyUahui  by  the  Court.) 

1.  CoaiB  (I  277*)— Sbcond  Actioh— Failubk 
TO  Pat  Costs  of  Fibst  Action. 

Where  a  suit  has  been  dismissed  by  the 
plaintiff,  in  order  to  bring  a  second  suit  for  the 
same  cause  of  action,  the  plaintiff  must  pay  the 
costs  or  file  a  pauper's  affidavit  showing  his  in- 
ability to  do  so.  A  failure  in  this  regard  fur> 
nishes  ground  for  a  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent. 
Dig.  SS  104^1060;    Dec.  Dig.  S  277.*J 

2.  Costs  (§  277*)-— Failubk  to  Pat— Seoond 
Action— Plea  in  Abatement— Failubs  to 
Pat  Costs  of  Fobkeb  Suit. 

Where  one  hsd  instituted  proceedings  to 
foreclose  his  livery  stable  keeper's  lien,  and 
dismissed  the  proceedings,  and  subsequently  in- 
stituted other  proceedings  to  foreclose  the  same 
lien,  to  which  a  plea  m  abatement  was  filed, 
setting  up  that  the  costs  in  the  first  case  had 
not  been  paid,  and  that  a  pauper's  affidavit  in 
terms  of  the  statute  bad  not  been  filed,  it  was 
error  to  overrule  the  plea  in  abatement,  after 
the  introduction  of  evidence  sustaining  the  ma- 
terial allegations  of  the  plea. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §i  104&-1060;    Dec  Dig.  S  277.*] 

Error  from  .Superior  Coort,  Whitfield 
County;    A.  W.  Fite,  Jndge. 

Action  by  T.  J.  Bryant  against  John  W. 
Wlilte.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

On  the  6th  day  of  January,  1909,  T.  J. 
Bryant  instituted  proceedings  to  foreclose 
his  lien  as  a  livery  stable  keeper  against 
John  White.  White  filed  his  counter  affida- 
vit, and  on  the  same  day  Bryant  filed  his  ap- 
plication with  the  ordinary  for  an  order  to 
sell  the  property  described  in  his  foreclosure 
proceedings.  On  the  9th  day  of  the  same 
month  the  plaintiff,  through  his  attorney  at 
law,  dismissed  the  proceedings,  and,  si^li'bse- 
quently  to  the  dismission  of  the  case,  Bryant 
instituted  pr6ceedings  to  foreclose  the  same 
lien.  Whereupon  the  defendant  White  filed  a 
plea  in  abatement,  setting  up  that  the  costs 
which  had  accrued  in  the  first  case  had  not 
been  paid  before  the  institution  of  the  pro- 
ceedings to  foreclose  a  second  time  the  lien 
sought  to  be  foreclosed  in  the  first  proceed- 
ing, nor  had  tjie  plaintiff  filed  with  his  aec- 
ond  suit  a  pauper's  affidavit  showing  his  in- 
aMlit^r  from  poverty  to  pay  the  accrued 
costa  in  the  first  case.  After  hearing  evi- 
dence tbe  court  overruled  the  plea  in  abate> 
ment  The  evidence  submitted,  relative  to 
the  issue  raised  by  the  plea  in  abatement, 
was  as  follows: 

Jndge  Longley,  attorney  for  Bryant,  tes- 
tified: "After  I  brought  the  first  suit,  I  went 


lip  with  the  papers  in  my  hand  and  called 
the  clerk's  attention  that  I  wanted  to  dis- 
miss and  bring  another  suit,  and  I  asked 
him  if  he  would  accept  me  for  the  costs,  and 
he  accepted  me,  and  i  paid  it.  Q. '  (Mr.  Mann). 
You  didn't  pay  it  before  you  filed  it?  A. 
No,  sir:  I  did  not  Q.  Did  the  sheriff  and 
clerk  both  accept  you?  A.  Yes,  air.  I  asked 
the  clerk  and  sheriff,  'Will  you  accept  me 
for  the  costs?  and  he  said  they  would,  and 
I  filed*  the  suit,  and  some  time  afterwards  I 
paid  the  money.  Q.  The  sheriff  consented  to 
it?  A.  Yes,  sir;  I  talked  to  the  sheriff  and 
clerk  both.** 

The  sheriff  testified:  •^Q.  (Mr.  Mann). 
You  are  the  sheriff  of  the  cdunty?  A.  Yea, 
sir.  Q.  In  the  case  of  Bryant  against  White 
waa  the  cost— you  made  the  levy  and  served 
the  papers?  A.  Yes,  sir.  Q.  Was  the  coat 
in  that  case  paid  before  yen  made  the  second 
levy?  A.  It  has  been  paid.  Q.  How  was  it 
paid?  A.  Why,  Judge  Longley  paid  me.  Q. 
When?  A.  Why,  I  didn't  take  no  memoran- 
dum. Q.  It  was  after  the  second  suit  was 
brought,  wasn't  it?  A.  Why,  yes;  it  was 
after  the  second  suit,  but  I  thought  you 
meant  the  day  of  the  month.  Q.  Did  he  pay 
you  before?  A.  No,  sir.  Q.  Mr.  Bryant  did- 
n't pay  you  before?  A.  No,  sir;  not  before 
the  levy.  The  cost  has  been  paid.  Q.  That 
was  after  the  suit  was  brought  Who  was 
to  pay  you  before  the  suit  was  brought?  A 
The  first  suit?  Q.  Yes,  sir.  A.  Why,  I  sup- 
posed  it  would  come  out  of  the  parties;  was* 
n't  anything  said  about  the  first  suit,  I  don't 
think.  Q.  Before  the  second  suit  was 
brought?  A.  Judge  Longley  told  me  he  would 
see  it  paid,  and  I  told  him  I  would  take  him 
for  it  Q.  Mr.  Bryant  didn't  say  anything 
about  it?  A.  After  the  stuff  was  sold,  I 
went  over  there  with  a  bill  of  costs,  and  he 
paid  it;  that  was  afterwards.  Q.  (Judge 
Longley).  You  mean  by  that  the  horses  were 
sold  and  the  costs  paid?   A.  Yes,  sir.** 

W.  E.  Mann,  for  plaintiff  in  error.  J.  A. 
Longley,  for  defendant  in  error. 

BECK,  J.  [1]  Under  the  decision  in  the 
case  of  Wright  v.  Jett  120  Ga.  995,  48  S.  E. 
345,  the  court  should  have  aostained  the  plea 
in  abatement  and  erred  In  refusing  to  do  so 
and  in  pverruling  that  plea.  The  mere  fact 
that  the  clerk  and  the  sheriff  agreed,  in  the 
language  of  the  witnesses,  to  "take  him  [Mr. 
Longley]  for  the  costSy"  did  not  meet  the  re- 
quirement of  the  statute.  It  is  disclosed  by 
the  evidence  that  the  costs  of  the  first  case 
were  not  actually  paid  until  after  the  insti- 
tution of  the  second  case.  The  fact  that  the 
officers  of  the  court  agreed  to  take  Mr.  Long- 
ley,  the  attorney,  for  the  costs,  did  not  mean 
that  they  had  released  the  party  plaintiff 
from  liability  for  the  costs.  It  is  unneces- 
sary for  us  to  rule  as  to  what  would  have 
been  the  effect  of  an  agreement  between  Mr. 
Longley,  the  attorney  for  the  plaintiff,  and 


•Fsr  other  suss  see  sams  tajpie  sad  section  NUMBBR  in  Dee.  Dtff.  Jb  Am.  Dig.  Key  No.  Sorlee  Jb  Rop'r  Uidozee 
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the  offlcen  of  court  that  they  woald  accept 
his  obligation  to  pay  the  costs  in  lieu  of  the 
obligation  of  the  party  plaintiff  himself,  and 
that  the  plaintiff  should  be  entirely  released 
from  all  liability  for  the  costa  We  cannot 
construe  the  agreement  between  the  attorney 
and  the  officers  of  court,  so  as  to  give  it  this 
meaning.  Such  an  arrangement  between  the 
plaintiff,  who  dismissed  the  first  case,  or  his 
attorney,  and  the  officers  of  court,  relatiye 
to  the  payment  of  costs,  fails  entirely  to  sat- 
isfy the  statute  requiring  the  payment  of 
costs,  where  a  case  is  dismissed,  before  the 
suit  can  be  brought  again.  See,  in  this  con- 
nection, Wright  T.  Jett,  supra,  and  Board  of 
Education  t.  Kelley,  126  Oa.  479,  06  S.  B. 


Judgment  rerersed.    All  the  Justices  con- 


(9  Oa.  App.  167) 

THOMPSON  T.  WILKINSON.     (No.  8,065.) 

(Court  of  Appeals  of  Georgia.    Jane  7,  1911.) 

(SyllabuM  by  ih€  Court.) 

1.  E^r^>BNCB  (IS  870,  874*>— Appkai.  and  Bft- 
BOB  (|  1062*)— Action  on  Note— Plea  or 
NoN  jCbt  Factum— Evidence. 

Where  suit  is  brought  upon  a  promissory 
note,  and  a  plea  of  non  est  factum  is  filed,  it 
is  not  proper  to  admit  the  note  in  evidence  until 

frima  facie  proof,  of  execution  has  been  made, 
f  there  be  a  subscribing  witness,  he  should  be 
called  or  accounted  for.  If  the  inaccessibility 
of  the  subscribing  witness  is  shown,  or  if,  when 
he  is  called,  he  faibi  to  remember  the  signing  of 
the  note,  or  if  he  testifies  that  the  alleged  maker 
did  not  execute  It,  the  party  offering  the  note 
may  then  proceed  to  other  proof  to  show  that 
it  was  in  fact  executed.  In  the  present  instance 
the  magistrate  erred  in  admitting  the  note  with- 
out proof  of  execution;  but  as  the  subscribing 
witness  was  subsequently  called  and  testified  as 
to  the  execution  of  the  note,  and  as  there  was 
farther  proof  as  to  its  execution,  this  error  was 
rendered  harmless. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  If  1559-1580.  1583,  1584.  1587-1612; 
Dec  Dig.  II  870,  874;*  Appeal  and  Error,  Cent 
Dig.  U  4171-4177;   Dec  Dig.  |  1052.*] 

2.  Sunday  (|  13*)— CoNTBAora— Validity. 

A  contract  relating  to  a  person's  ordinary 
business  is  void,  if  executed  on  Sunday. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  I  8644;  Dec  Dig.  |  18.^] 

8.  Husband  and  Wife  (|  87*)— Debts  or 
Husband— CoNTBACT  or  Wife. 

A  married  woman  cannot  make  any  con- 
tract of  guaranty  or  suretyship,  or  make  a  valid 
promise  to  pay  her  husband^s  aebt  The  form  in 
which  it  is  attempted  to  make  her  liable  for  the 
debt  is  immateriid. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Witt,  Cent  Dig.  ||  84e-358;   Dec  Dig.  |  87.*1 

4.  Evidence  (|  428*}— Sionatubi^— Coabacteb 
OF  Subscbibeb— Evidence. 

It  is  competent  to  show  that  a  peiaon  who 
sinied  a  paper,  apparently  as  a  maker,  signed 
only  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1957-1965;   Dec  Dig.  |  423.  •] 

Error  from  Superior  Goart,  Dade  County; 
A.  W.  Pite,  Jndge. 


Action  by  W.  E  Wilkinson  against  Nancy 
Thompson.  Judgment  for  plaintilt,  and  de- 
fendant brings  error.     Reversed. 


Foust,  Payne  &  Tatnm,  for  plaintiff  in 
ror.    W.  U.  Jacoway,  for  defendant  in  error. 

POWELL,  J.    Wilkinson  brought  suit  np- 
on  a  promissory  note  signed  as  follows: 

his 

"Meredith  X  Ttion^Moii. 

mark 
her 

''Nancy  X  Thompson. 

mark 

''Hngh  A.  Price. 
''Witness:    Zona  Ttiompson." 

[1]  Mrs.  Thompson  filed  a  plea  of  non  est 
factum,  and  afterward  by  amendment  far- 
ther pleaded  that,  though  her  name  appeared 
on  the  note  as  a  maker,  she  could  neither 
read  nor  write,  and  merely  signed  as  a  wit- 
ness; also  that  the  note  was  executed  on 
Sunday;  also  that  the  note  was  executed  for 
the  pre-existing  debt  of  her  husband.  The 
note  was  tendered  in  evidence  without  proof 
of  execution.  The  defendant  objected.  The 
objection  was  overruled.  PrimarUy  speaking, 
this  was  error  (as  the  plea  of  non  est  fac- 
tum put  the  plaintiff  to  proof  of  the  execu- 
tion of  the  note);  but  it  was  rendered  harm- 
less by  reason  of  the  fact  that  the  subscrib- 
ing witness  was  called  and  testified  that 
Mrs.  Thompson  signed  as  a  witness  and  not 
as  a  maker;  and  Price  was  called  as  a  wit- 
ness and  testified  that  Mrs.  Thompson  signed" 
as  a  maker  and  not  as  a  witness,  and  that 
he  himself  signed  as  a  surety.  It  was  un- 
disputed that  the  note  was  signed  on  Sun- 
day. The  plaintiff  testified  that  he  had  sold 
Mr.  Thompson  a  horse,  and  that  Mr.  Thomp- 
son had  agreed  to  give  him  a  note,  signed  by 
himself,  his  wife,  and  by  Price  in  pajrment 
therefor.  Thompson  and  Mrs,  Thompson 
both  swore  that  she  had  nothing  to  do  with 
buying  the  horse  and  had  no  interest  in  it, 
and  this  testimony  was  undisputed.  Mrs. 
Thompson  also  testified  that  she  signed  only 
as  a  witness  and  had  no  intention  of  be- 
coming liable  on  the  note.  Another  person, 
who  was  present  when  the  note  was  signed, 
testified  that  he  never  heard  anything  said 
about  Mrs.  Thompson's  signing  as  a  witness, 
but  that  he  understood  that  she  was  signing 
as  one  of  the  makers  of  the  note.  The  jury 
found  against  all  the  defendants,  and  Mrs. 
Thompson  brought  certiorari  to  the  superior 
court  It  was  overruled,  and  to  this  judg- 
ment she  excepts. 

1.  The  exception  which  relates  to  the  ad- 
mission of  the  note  without  proof  of  execu- 
tion has  been  covered  by  what  has  beoi 
said  above^  and  the  error  assigned  as  to  this 
we  hold  to  be  harmless  error. 

[^4]  2-4.  While  the  testimony  is  conflicting 
in  many  respects,  still  it  is  not  conflicting  as 
to  the  material  points.     Of  course,  it  was 
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proper  f^r  Mrs.  Thompson  to  prove  that  she 
signed  tbe  note  as  a  witness,  and  not  as  a 
maker.  As  to  tills  the  evidence  was  in  con- 
flict, and  we  may  eliminate  that  from  the 
discussion.  Her  connection  with  the  trans- 
action, so  far  as  the  evidence  discloses,  be- 
gan and  ended  on  the  Sunday  on  which 
this  note  was  executed.  ETven  if  she  had 
had  the  capacity  to  agree  to  become  a  maker 
on  the  note,  so  as  to  assume  her  hubsand's 
debt,  the  fact  Khat  she  did  so  on  Sunday 
would  have  rendered  the  note  void.  But,  be- 
yond this,  the  fact  is  plain  and  undisputed 
that  her  husband  bought  the  horse  and  that 
she  did  not.  Under  the  law  of  this  state  a 
married  woman  cannot  make  any  contract 
of  guaranty  or  suretyship,  and  cannot  law- 
fully promise  to  pay  her  husband's  debt. 
The  form  in  which  the  transaction  takes 
place  is  immaterial.  If  the  debt  was  her 
husband's,  she  could  not  become  a  party  to 
it,  no  matter  how  she  signed  the  note,  wheth- 
er as  principal,  surety,  guarantor,  or  as  wit- 
ness. If  no  one  else  but  herself  had  signed 
the  note,  she  would  not  have  been  bound 
on  it,  as  the  debt  was  her  husband's,  and 
not  hers,  and  the  law  forbids  her  from  mak- 
ing it  hers. 
Judgment  reversed. 

(»  0«.  App.  168) 

TRIGG   CANDY   00.   v.    E5MMBTT   SHAW 

CO.     (No.  2.973.) 

(Court  of  Appeals  of  (Georgia.    June  7,  1911.) 

(ByUahu$  hy  the  Court.) 

COSPOBATIONS  (I  513*)--Salbs  (§f  22,  411, 
418*)— Pleadiwg  (§  8*)— Breach  of  Con- 
TBACT  OF  Sals— Dahaoes— Allegations  of 
Fact  ob  O>nclt7SI0ns. 

The   allegations  of    tbe   petition   show    a 

cause  of  action,  and  the  demurrer  was  properly 

overmled. 

[Dd.    Note.—- For   other   cases,   see    Corpora- 


ing.  Cent  Dig.  SI  12->28V^;   Dec.  Dig.  §  8.*] 

Error  from  City  Court  of  Ft  Gaines;  Ben 
11.  Tamipseed,  Judge  pro  hac. 

Action  by  the  Emmett  Shaw  Ck>mpany 
against  the  Trigg  Candy  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

This  case  came  to  this  court  <m  ezceptioiis 
to  the  judgment  overruling  a  demurrer,  gen- 
eral and  special,  to  the  petition.  The  pe- 
tition is  as  follows: 

*'(!)  The  petition  of  Bmmett  Shaw  Com- 
pany, said  company  feeing  composed  of  Bm- 
mett Shaw  and  Carrie  Shaw,  shows  that  the 
Trigg  Candy  Company,  a  corporation  doing 
business  under  the  laws  of  the  state  of  Ten- 
nessee, is  indebted  to  said  Bhnmett  Shaw 
(Company  in  the  sum  of  $234.80. 

"(2)  That  said  Trigg  Candy  Company  sold 
to  your  petitioner  on  the  8d  day  of  March, 


1909,  250  barrels  of  candy,  each  of  said  bar- 
rels to  contain  150  pounds,  at  the  price  of 
5  cents  per  pound,  said  candy  to  be  delivered 
between  the  date  of  sale  and  the  Ist  day  of 
September,  1909,  which  is  evidenced  by  the 
written  agreement  of  the  said  Trigg  Candy 
Company,  which  is  hereto  attached,  marked 
•Exhibit  A' 

**(3)  That  said  Trigg  Candy  Company  fail- 
ed and  refused  to  ship  out  and  deliver  to 
your  petitioner  the  candy  mentioned  in  par- 
agraph 2  of  this  petition,  or  any  part  of 
said  candy,  although  ordered  and  requested 
by  the  plaintiff  to  do  so. 

'•(4)  That  during  said  period  between  the 
3d  day  of  March,  1909,  and  the  1st  day  of 
September,  1909,  your  petitioner  was  com- 
pelled and  forced  to  purchase  candy  from, 
other  manufacturers  at  a  minimum  price  of 
5%  cents  per  pound,  which  was  the  market 
price  for  these  goods,  and  they  could  not  be 
purchased  for  a  less  price  than  5%  cents  per 
pound  from  other  manufacturers  than  de- 
fendant during  the  period  between  March 
3,  1909,  and  September  1,  1909. 

"(5)  By  reason  of  the  fact  that  said  Trigg 
Candy  Company  refused  and  failed  to  ship 
out  and  deliver  to  your  petitioner  the  candy 
mentioned  in  paragraph  2  of  this  petition, 
your  petitioner  was  forced  to  go  into  the 
markets  and  buy  the  same  grade  of  candy  as 
that  brought  from  defendant  at  a  minimum 
price  of  5%  cents  per  pound,  which  was  the 
market  price  of  candy  during  the  period  be- 
tween March  3,  1909,  and  September  1,  1909. 

"(0)  That  by  reason  of  the  facts  set  forth 
in  the  foregoing  paragraplis  your  petitioner 
was  damaged  by  the  defendant,  Trigg  Candy 
Company,  in  the  sum  of  $234.80,  which  is 
the  difference  in  price  for  said  candy  be- 
tween what  said  Trigg  Candy  (Company  sold 
it  to  your  petitioner  and  what  your  peti- 
tioner was  forced  to  buy  from  other  manu- 
facturers, being  the  difference  between  6 
cents  per  pound  on  87,600.'' 

The  next  paragraph  of  the  petition  alleges 
that  for  the  purpose  of  enforcing  collection 
of  the  damages  claimed  the  Bmmett  Shaw 
Ck>mpany  sued  out  an  attachment  against 
the  defendant  and  had  the  same  levied  by 
serving  process  of  gamlshm^it  upon  two 
persons  therein  named. 

The  contract  referred  to  as  'Exhibit  A"  is 
as  follows:  "Ft  Gaines,  Ga.,  3/12,  1909. 
(Contract  Sold  Emmett  Shaw  Ck>mpany,  Ft 
Gaines,  Ga.,  260  bbl.  Sti<^  asst  5  cents,  beet 
#1  Stick  Rd  a60#  bbls).  To  be  shipped  as 
ordered  by  B.  Shaw  0>.  Contract  expires 
Sept  1st,  1909.  Terms  8  D  to  B/L,  less 
2%  cash.  Trigg  Candy  Co.*  Chattanooga, 
G.  BL  Arnold." 

The  demurrers,  so  flir  as  they  are  insisted 
upon  before  this  court,  besides  the  general 
ground  that  the  petition  set  forth  no  cause 
of  action,  may  be  stated  as  follows:    That 
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the  defendant,  being  a  corporation,  could 
only  act  through  Its  agent,  and  It  is  not  al- 
leged what  agent  sold  plaintiffs  the  candy, 
and  it  is  not  alleged  that  the  agent  had  au- 
thority to  make  such  sale,  or  such  authority 
as  would  bind  it;  that  the  contract,  the 
breach  of  which  is  the  basis  of  the  suit  for 
damages,  is  not  a  legal  and  binding  con- 
tract; that  the  allegation  that  the  petitioner 
"was  compelled  and  forced  to  purchase  can- 
dy from  other  manufacturers  at  the  mini- 
mum price  of  5%  cents  per  pound"  is  de- 
fective^ in  that  it  does  not  allege  why  plain- 
tiff was  forced  to  buy  the  candy  from  other 
manufacturers,  nor  how  much,  and  that  this 
allegation  is  a  bare  conclusion,  unsupported 
by  any  alleged  fact,  and  for  the  same  reason 
the  all^ation  that  the  petitioner  was  forced 
to  go  into  the  market  and  buy  the  same 
candy  as  that  bought  from  defendants,  at  the 
minimum  price  of  5%  cents  per  pound,  was 
insufficient 

Calhoun  &  Rambo,  for  plaintiff  in  error. 
King  &  Gast^low,  for  defendant  in  error. 

niLlj,  O.  J.  (after  stating  the  facts  as 
above).  1.  The  allegation  is  positive  that 
the  contract  in  question  was  made  by  the 
corporation.  It  is  signed:  *'Trigg  Candy  Co., 
Chattanooga,  6.  B.  Arnold."  It  does  not  ap- 
pear whether  Arnold  was  a  general  agent, 
or  a  special  agent  authorized  to  make  the 
contract,  or  was  In  fact  an  officer  of  the  cor* 
poration  who  was  fully  authorized  to  make 
the  contract;  but  the  allegation  that  the  con- 
tract was  the  act  of  the  corporation  was 
sufficient  to  let  tn  proof  as  to  these  oth- 
er facts,  and  consequently  this  allegation,  in 
connection  with  the  contract  itself,  was  sur- 
flcient  as  against  a  demurrer. 

2.  The  contract  alleged  to  have  been  made 
by  the  defendant  and  subsequently  breached 
by  it  constitutes  an  offer  or  proposal  to  sell 
the  candy  therein  specified  to  the  plaintiff 
within  a  certain:  period,  and  to  deliver  it  as 
ordered  by  the  plaintiff.  The  offer  or  pro- 
posal, by  its  terms,  was  to  expire  September 
1,  1909.  It  is  alleged  that  before  this  date 
arrived,  the  plaintiff  ''ordered  and  request- 
ed" the  defendant  to  ship  out  and  deliver  to 
the  plaintiff  the  candy  mentioned  in  the  con- 
tract, and  that  by  reason  of  the  refusal  of 
the  defendant  to  comply  with  this  order  and 
request  the  plaintiff  was  ccnnpelled  and  forc- 
ed to  purchase  candy  from  other  manufac- 
turers at  the  market  price.  The  plaintiff,  by 
ordering  and  requesting  the  defendant  to 
ship  the  candy,  signified  in  writing  an  ac- 
ceptance of  the  offer  or  proposal,  and  there- 
fore the  contract  became  binding  upon  the 
plaintiff,  and  it  was  already  a  binding  -con- 
tract upon  the  defendant  as  it  was  duly  sign- 
ed by  it  when  made.  Simpson  v.  Senders, 
180  Ga.  265k  60  &  B.  541,  and  cases  there 
eiCed. 


3.  On  the  breach  of  the  contract  by  the  de- 
fendant, the  plaintiff  was  entitled  to  recover 
as  damages  the  difference  between  the  con« 
tract  price  and  the  market  price.  The  alle- 
gation that  the  plaintiff  was  forced  to  go  in- 
to the  market  and  buy  the  same  grade  of 
candy  as  that  which  had  been  bought  from 
the  defendant,  at  the  minimum  price  of  6% 
cents  per  pound,  is  sufficiently  definite,  and 
is  an  allegation  of  fact,  and  not  a  mere  con- 
clusion. We  think  the  allegations  of  the  peti- 
tion, considered  as  a  whole,  were  sufficiently 
definite,  and  set  forth  a  cause  of  action,  and 
that  the  court  did  not  err  in  overruling  the 
demurrer. 

Judgment  affirmed. 


(9  Qa.  Appw  401 

OWENS  V.  STATE.     (No.  8,379.) 
(Court  of  Appeals  of  Georgia.    June  7*  1911.) 

(SyUahus  hy  the  OouriJ 

1.  Rape  (§  53*)— Assault  with  Intent  to 
Rape— Evidence— StJiTiciENCT. 

The  evidence  fully  supports  the  verdicL 

[Ed.  Note.-^For  other  cases,  see  Rape,  Cent. 
Dig.  n  78-82;  Dec.  Dig.  |  53.*] 

2.   iNniOTklENT    AND    INTOBMATION    (f    190*)— 

Issues    and    Pboof  —  Offense    Included 

Within  That  Charged. 

On  account  of  the  provisions  of  Penal 
Code  1910,  S  19.  a  prisoner  cannot  be  convicted 
of  simple  assault,  where  the  only  aasault  com- 
mitted is  consummated  by  a  battery.  An  as- 
sault with  intent  to  rape  may  be  committed 
without  a  battery,  and  an  indictment  for  that 
offense  need  not  charge  a  l>attery;  and  under 
an  indictment  for  this  offense,  which  does  not 
allege  a  battery,  the  defendant  cannot  be  con- 
victed of  assault  and  battery.  It  follows  that 
if  the  indictment  be  for  assault  with  intent  to 
rape,  and  does  not  charge  a  battery,  and  the 
proof  shows  a  mere  assault  and  battery,  without 
any  intent  to  rape,  the  defendant  cannot  be 
convicted  of  any  offense,  but  should  foe  ac- 
quitted. 

(a)  In  the  present  case  the  indictment  charg- 
ed assault  with  intent  to  rape,  without  charg- 
ing a  battery.  That  there  was  an  assault  and 
a  battel^  was  not  denied,  only  the  intent  to 
rape  being  in  issue.  The  exception  to  the 
charge  is  that  the  judge  did  not  submit  to  the 
jury  the .  question  of  the  defendant's  guilt  of 
a  simple  assault  As  the  court  Instructed  the 
jury  that,  if  they  did  not  find  that  the  defend- 
ant made  the  assault  with  the  intent  to  commit 
rape,  he  should  be  acquitted,  the  exception  is 
not  well  taken.  Cf.  Carter  v.  State,  7  6a. 
App.  44,  65  S.  B.  1072. 

[£M.  Note.— For  other  cases,  see  Indictment 
and  Information^  Cent  Dig.  H  1^96-603;  Dee. 
Dig.  S  190.*] 

Error  from  Superlbr  Courtp-  CShatliam  Ooan- 
ty;   W.  Q.  Cliarltoii,  Judge. 

Sam  Owens  was  conricted  of  assault  with 
intent  to  rape,  and  brings  error.   Affirmed. 

D.  S.  Atkinson,  for  plaintiff  in  error.  W* 
C.  Hartridge,  SoL  GesL^  for  the  State. 

•         •  • 

POWELL,  J.    Judgment  affirmed*; 
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OEOROIA  R.  B.  T.  HUNTER.     (No.  8,129.) 

(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

fayUahu$  hy  the  Court.) 

Mastsb  and  Sebtaivt  (S  256*)^Ihjusib8  to 
Skbvant^Pstztion. 

The  court  did  not  err  in  refusing  to  dis- 
miss the  petition,  as  amended,  on  general  de- 
murrer. 

[B>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  256.*] 

Error  from  City  Court  of  Richmond  Ooim- 
ty;  W.  P.  Bde,  Judge. 

Action  by  John  Hunter  against  the  Georgia 
Railroad.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Jos.  B.  &  Bryan  Cumming,  W.  N.  Miller, 
and  J.  M.  Hull,  Jr^  for  plaintifT  In  error.  A. 
Li.  Franklin  and  T.  F.  Harrison,  for  defend- 
ant in  error. 

POWELL,  J.  The  petition  as  amended  al- 
leged in  substance  that  the  plaintilf  was  em- 
ploye^  as  a  yard  switchman  by  the  defendant 
company,  and  it  was  among  his  duties  to  cou- 
ple cars,  throw  switches,  and  to  do  whatever 
else  he  was  directed  to  do  by  the  officers  and 
agents  of  thc^  company,  in  order  that  the  busi- 
ness of  the  cou^PAuy  might  be  expedited ;  that 
at  about  6  o^clock  on  the,  morning  of  August 
17,  1909,  the  crew  with  which  the  plaintitf 
was  working  was  ordered  to  carry  over  a 
train  of  35  cars  to.  the  yard  of  the  Charleston 
ft  Western  Carolina  Railway  Company,  for- 
merly known  as  the  '*01d  Port  Royal  Yard," 
In  which  there  were  several  tracks.  It  was 
alleged  that  this  was  a  joint  yard,  used  by 
the  defendant  and  other  companies.  The 
train  and  the  crew  on  which  the  plaintiff  waitf 
working  pulled  in  on  track  No.  1  in  this  yard* 
and  on  track  No.  2  there  was  a  train  of  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany getting  ready  to  go  out,  going  south. 
The  cars  which  the  plaintiff's  crew  had 
brought  were  to  be  placed  on  this  track  No. 
2,  and  these  cars  were  stopped  on  track  No. 
1  until  the  Charleston  &  Western  Carolina 
train  moved  out;  and  as  the  Charleston  & 
Western  Carolina  train  moved  out,  the  plain- 
tiff took  hold  of  the  grab  iron  on  one  of  the 
oars  on  that  train  in  order  to  go  down  to 
the  switch  which  connected  track  No.  1  and 
track  No.  2  for  the  purpose  of  throwing  it, 
so  as  to  let  his  train  in  with  its  cars.  The 
space  between  track  No.  X  and  track  No.  2  is 
about  2^  or  3  feet  wide.  It  is  the  habit  and 
custom  of  yard  brakemen  and  switchmen  in 
the  employ  of  the  defendant  company  to  Jump 
off  and  on  moving  trains  and  ride  to  the  plac- 
es where  switches  are  to  be  thrown;  and  this 
was  permitted  by  the  different  companies  oc- 
cupying the  Joint  yard  in  question.  Indeed,  it 
is  alleged  that  tbe  defendant  company,  in  or- 
der to  facilitate  the  business  of  handling  its 
trains,  required  its  switchmen  to  Jump  on 
and  off  the  moving  cars,  in  order  to  couple 


and  uncouple  cars  more  expMitiously  at  these 
places.  As  a  result  of  a  flood  which  had  oe* 
curred  about  a  year  before,  this  switchyard 
had  been  considerably  washed  up,  and  piles 
of  old  scrap  iron,  clinkers,  and  rocks  were 
left  about  in  the  yard,  aufd  between  the 
tracks,  and  between  tracks  No.  1  and  No.  2, 
near  the  place  where  the  plaintiff  attempted 
to  catch  hold  of  the  grab  Iron  in  order  to 
mount  the  moving  car.  on  the  occasion  in 
question,  was  a  pile  of  clinkers,  scrap  iron, 
and  rocks  about  15  inches  high,  and  as  the 
plaintiff  caught  the  gran  iron,  he  stumbled 
over  this  obstruction  and  was  hurt  It  Is 
alleged  that  the  morning  was  dark  and  foggy, 
and  that  the  plaintiff  did  not  know  of  these 
obstructions  in  this  Joint  yard;  that  he  had 
been  in  the  yard  only  a  few  times  before,  and 
on  these  previous  occasions  was  there  only 
when  it  was  nighttime,  so  that  he  had  not 
seen  or  become  acquainted  with  the  danger- 
ous condition  in  which  this  yard  had  been 
left ;  and  that  he  had  been  given  no  warning 
of  its  condition. 

The  defendant  excepts  to  the  overruling  of 
a  general  demurrer.  We  think  that  the  peti- 
tion, if  it  is  true,  sets  forth  a  cause  of  action ; 
and,  of  course,  on  general  demurrer  we  take 
every  allegation  of  lact  as  being  true.  It  is 
not,  as  counsel  for  the  plaintiff  in  error  in- 
sist, a  dase  where  the  employ^  of  one  com- 
pany has  gone  to  the  yards  of  another  com- 
pany, and  has  there  voluntarily,  and  for  his 
own  convenience,  attempted  to  mount  a  mov- 
ing train  of  another  company,  and  has  thus 
become  injured..  The  plaintiff  here  alleges 
that  the  place  where  he  was  hurt  was  a  Joint 
yard  of  the  defendant  and  of  other  compa- 
nies, and  that  he  had  been  expressly  directed 
by  his  master  to  perform  his  work  by  Ju!mp- 
ing  on  a  moving  train  when  necessary  to  do 
so,  and  we  cannot  say  that  there  was  such  an 
element  of  rashness  in  his  attempt  to  boara 
a  train  moving  at  a  rate  of  five  miles  an  hour 
(this  is  the  rate  of  speed  at  which  it  was  al- 
leged that  this  train  was  moving)  as  to  t>Qt 
the  case  within  the  rule  which  makes  it  neg- 
ligence for  an  employ^  to  obey  orders  requir- 
ing him  to.  expose  himself  rashly  to  obvious 
peril.  While  the  plaintiff  may  have  some  dif- 
ficulty in  proving  his  allegation  that  he  did 
not  know  the  condition  of  this  yard,  still  he 
sets  forth  a  fair  excuse  for  his  lack  of  knowl- 
edge; that  Is,  that  the  morning  in  question 
was  dark  and  foggy  and  that  he  had  never 
been  in  the  yard  before,  except  on  a  few  oc^ 
casions  ait  nighttime. 

One  important  factor  in  the  case  is  that  the 
plaintiff  waited  until  the  morning  of  Augasv 
17,  190D,  to  get  hurt  There  may  have  been 
"method  in  his  madness,"  for  on  the  very  day 
before  (August  16,  1909)  the  a.ct  of  the  Qen- 
e^al  Assembly,  now  embodied  in  Civil  Coae 
1910,  U  2782-2785,  was  approved  and  became 
law.  Under  that  act  contributory  negligence 
of  the  servant  injured  in  railroad  employ- 
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meat  does  not  bar  a  reoovery^  onlees  bis  act 
amounted  to  a  failure  to  exercise  ordinary 
care.  Under  tbe  law  Just  mentioned,  tbe  doc- 
trine of  comparative  negligence  is  made  ap- 
plicable to  transactions  of  tbis  nature,  and 
tbe  Jury  is  allowed  to  dlmlnlsb,  instead  of  de- 
feat, tbe  plaintiff's  recovery,  wbere  be  bas 
been  guilty  of  some  ccmtrlbutory  negligence. 
Judgment  affirmed. 

(9  Oa.  App.  438) 

MOULDER  y.  STATE.     (No.  3372.) 
(Court  of  Appeals  of  Qeorgia.    June  7,  1911.) 

(8yUahu$  hy  the  Court,) 

WiTNBSSKs  (S  274*)— Ghabacteb  or  Aocubbd 
— Cbosb-Examination  of  Witness. 

Where  character  is  put  in  issue,  the  direct 
examination  must  relate  to  general  reputation, 
good  or  bad,  as  the  case  may  be;  but  on  cross- 
examination  particular  transactions,  or  state- 
ments of  single  individuals,  may  be  brought  in- 
to the  inquiry,  in  testing  the  extent  and  founda- 
tion of  the  witness'  knowledge  and  the  correct- 
ness of  his  testimony  on  direct  examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Clent.  Dig.  SS  966,  966;  Dec.  Dig.  S  274.*] 

Error  from  City  Court  of  Lumpkin ;  B.  T. 
Hlckey,  Judge. 

Lutber  Moulder  was  convicted  of  selling 
liquor,  and  brings  error.    AfiQrmed. 

Q.  Y.  Harrell,  for  plaintiff  in  error.  T.  T. 
James,  SoL,  for  tbe  State. 

POWELL^  J.  Tbe  accused  was  convicted 
of  tbe  offense  of  selling  liquor.  He  offered 
evidence  of  his  general  good  character.  Up- 
on cross-examination  of  tbe  witness  by  whom 
it  was  attempted  to  prove  tbe  general  good 
character,  state's  counsel  asked:  "Do  yon 
know  tbe  reputation  of  Lutber  Moulder  [tbe 
accused]  for  selling  whisky?"  Tbe  witness 
answered:  **I  cannot  say  that  I  do.  It  seems 
to  me  (and  I  am  not  positive,  but  It  seems)  I 
have  a  faint  recollection  of  hearing  some- 
body say— Just  who  made  tbe  remark,  1  can- 
not now  recall  the  name  of  such  person,  or 
who  it  was  that  said  that  Lutber  Moulder 
was  illegally  selling  whisky.  I  am  not  posi- 
tive that  I  beard  anybody  make  tbe  state- 
ment, and  I  will  not  swear  positively  that  I 
did  hear  anybody  made  tbe  remark  that  Lu- 
tber Moulder  was  illegally — ^but  it  seems  I 
have  a  faint  recollection  of  bearing  somebody 
say  that  tbe  defendant  bad  been  selling 
whisky  Illegally."  To  this  question,  and  to 
tbis  most  cautious,  equivocal,  ^and  carefully 
guarded  answer  of  tbe  witness,  counsel  for 
tbe  accused  objected;  but  the  court  over- 
ruled bis  motion  to  exclude  the  testimony, 
and  tbe  exception  to  tbis  ruling  is  tbe  point 
which  is  presented  to  tbis  court 

The  state  cannot  put  tbe  general  character 
of  tbe  defendant  in  a  criminal  case  in  issue; 
but  tbe  accused  bas  the  privilege  of  showing 
bis  good  character  as  a  relevant  fact  tending 
to  make  his  guilt  doubtful.     Whenever  the 


defendant  puts  bis  good  character  in  issue 
as  a  fact,  tbe  state  bas  tbe  privilege  of  dis- 
proving this  fact,  either  by  cross-examination 
of  the  witness  by  whom  tbe  accused  attempts 
to  make  the  proof,  or  by  tbe  Introduction  of 
other  witnesses  who  testify  that  bis  general 
character  is  bad,  or  by  both  methods.  On  the 
direct  examination  of  such  witnesses  as  are 
offered  to  establish  character,  particular 
transactions  or  tbe  opinions  or  statements  of 
individuals  cannot  be  brought  in;  but  on 
cross-examination  this  privilege  may  be  ex- 
ercised, for  the  purpose  of  showing  the 
extent  and  foundation  of  tbe  witness'  knowl- 
edge, or  for  the  purpose  of  showing  tbe  in- 
correctness of  bis  testimony  on  direct  exam- 
ination. Tbis  is  tbe  rule  where  impeach- 
ment of  a  witness  on  account  of  bad  char- 
acter is  attempted  (see  Civil  Code  1910,  § 
5882);  and  the  same  rule  applies  wbere 
the  character  of  a  party  becomes  otherwise 
relevant  to  tbe  case.  Say  that  tbe  accused 
puts  bis  character  in  issue.  He,  of  course, 
produces  the  first  witness.  He  will  not  be 
allowed  on  direct  examination  to  ask  tbe 
witness  as  to  what  be  has  heard  particular 
persons  say ;  but  counsel  in  tbe  examination, 
and  the  witness  In  his  answers,  will  be  con- 
fined to  the  general  reputation  of  the  accused 
— that  is,  his  character  generally,  or,  if  some 
particular  trait,  snch  as  peaceableness  or 
violence,  Is  Involved,  generally  as  to  that 
trait.  But,  when  state's  counsel  comes  to 
tbe  cross-examination,  be  may  Inquire  of  the 
witness  as  to  whom  be  bas  heard  speak  of 
tbe  accused,  as  to  what  these  persons  said, 
and  then,  for  the  purpose  of  showing  the  in- 
correctness of  tbe  witness'  statement  that 
this  good  character  which  be  bas  ascribed  to 
the  accused  is  general,  may  inquire  if  be 
bas  not  beard  particular  persons  speak  111 
of  him,  or  if  be  bas  not  known  him  to  be 
accused  of  particular  crimes,  or  of  particular 
acts  which  would  tend  to  detract  from  a 
man's  good  character  in  the  community. 
'Tlie  shadings,  as  well  as  tbe  brighter  hues, 
are  to  be  considered  in  making  np  the  esti- 
mate of  character  and  reputation."  Ingram 
V.  State,  67  Ala.  67,  quoted  approvingly  in 
Ozbum  V.  State,  87  Ga.  178,  181, 13  S.  B.  247. 
248.  ''A  man's  character  ia  made  of  a  num- 
ber of  small  circumstances,  of  which  his  be- 
ing suspected  of  misconduct  is  one."  Reg. 
V.  Wood,  6  Jurist,  225,  cited  approving  in 
Ozbum  V.  State,  supra.  The  defendant  hav- 
ing rested,  tbe  state  may  intt>oduce  charac- 
ter witnesses  in  rebuttal.  In  that  event  the 
direct  examination  of  state's  counsel  will  be 
circumscribed,  as  was  the  direct  examina- 
tion of  accused's  counsel  in  the  first  instance; 
that  is,  be  must  ask  the  witness  as  to  the 
general  bad  character  of  tbe  accused,  or  as 
to  his  general  bad  character  as  to  the  par- 
ticular trait  involved.  On  cross-examina- 
tion, counsel  for  the  accused  will  be  allowed 
tbe  same  latitude  as  the  state's  counsel  In 
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tbe  first  Instance;  that  Is,  he  may  ask  tbe 
witness  as  to  the  particular  persons  whom 
he  has  heard  speak  iU  of  the  accused,  and 
may  also  ask  him  as  to  the  personal  views 
expressed  hy  particular  persons,  so  far  as  he 
knows  them. 

It  is  said  in  this  case  that,  even  though 
this  may  be  the  rule,  It  was  not  proper  to 
ask  the  witness  who  had  testified  as  to  the 
general  good  character  of  the  accused  if  he 
did  not  know  that  the  accused  had  a  reputa- 
tion of  having  sold  liquor  illegally,  because 
the  illegal  sale  is  not  an  act  malum  per  se, 
and  that  even  a  man  of  good  character  may 
violate  the  law  in  this  respect  It  is  pointed 
out  that  this  court  held  in  Wheeler  v.  Stkte, 
4  Ga.  App.  825,  61  S.  IL  409,  that  ''proof  that 
a  witness  had  been  convicted  of  the  unlawful 
sale  of  intoxicating  liquor  affords  no  ground 
for  impeachment  of  the  witness."  The  prop- 
osition involved  in  the  Wheeler  Case  and  the 
proposition  involved  in  the  present  case  are 
not  IdoiticaL  The  fact  that  a  person  has 
been  accused  or  convicted  of  violating  the 
prohibition  law,  or  any  other  penal  law  of 
the  state,  does  tend  in  a  greater  or  less  de- 
gree to  detract  from  his  general  good  char- 
acter; and,  consequently,  a  witness  who  has 
testified  to  the  general  good  character  of  a 
person  may  be  asked  on  cross-examination  if 
he  has  not  heard  that  that  person  has  been 
accused,  either  generally  or  by  particular 
persons,  of  having  violated  the  penal  law. 
But,  since  general  good  character,  or  genetral 
bad  character,  is  not  primarily  to  be  shown 
by  proof  of  specific  acts,  and  since  proof 
that  a  person  had  been  accused  or  convicted 
of  selling  liquor  illegally  would  be  proof  of 
a  specific  act.  It  is  not  permissible  for  the 
offerer  of  the  testimony  thus  to  introduce 
proof  of  the  specific  acts;  and  that,  of 
course,  is  what  the  Wheeler  Case  holds. 
There  are  certain  crimes,  such  as  larceny, 
perjury,  etc.,  as  to  which  specific  acts  indi- 
cate such  moral  degeneracy  as  to  make  a 
conviction  of  one  of  these  offenses  relevant 
upon  the  question  of  the  character  of  a  wit- 
ness, and,  therefore,  by  a  rule  different  from 
the  one  we  are  now  discussing,  and  addi- 
tional to  it,  the  record  of  the  conviction  of  a 
witness  for  one  of  these  offenses  may  be 
proved  to  discredit  his  testimony. 

The  case  of  Ozbum  v.  State,  supra,  clearly 
establishes  the  right  of  state's  counsel  to  go 
into  specifics  on  the  cross-examination  of  a 
witness  who  has  testified  as  to  the  general 
good  character  of  the  accused.  Counsel  for 
the  plaintiff  in  error  relies  upon  the  earlier 
case  of  Pulllam  v.  Cantrell,  77  Oa.  563,  8  S. 
B.  280;  but  an  examination  of  that  case 
will  show  that  the  testimony  there,  as  to 
wbich  the  Supreme  Court  sustained  the 
lower  court,  related  to  a  question  by  which 
the  cross-examiner  attempted  to  have  the 
witness  to  state,  not  merely  that  the  person 
in  question  had  been  charged  with  crime, 


but  that  he  had  been  convicted  of  it,  and 
the  court  merely  held  that  conviction  of 
crime  can  be  shown  only  by  the  records  The 
Ozbum  Case  states  the  rule  very  much  more 
clearly  than  does  the  case  in  77  Ga.  668, 
3  S.  E.  280,  supra,  and  there  is  nothing  in 
the  case  last  mentioned  to  detract  from  what 
is  held  In  the  Ozbum  Case,  which  states  the 
rule  as  it  exists,  not  only  In  this  state,  but 
very  generally  throughout  American  and 
English  jurisprudence.  See,  also,  Dotson  v. 
State,  136  Ga.  — ,  71  S.  S.  164,  decided  by 
the  Supreme  Court  on  May  9,  1911. 
Judgment  afllrmedl 


(9  Oa.  App.  M4) 

ATLANTIC  COAST  LINE  B.  CO.  ▼• 

LOCKLEAB.    (No.  2,948.) 

(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(ByUahw  5y  the  Court,) 

1.  Appeal  and  Esbob  (|  1006*)  —  Beview  — 

Evidence. 

There  is  nothing  in  the  evidence  in  the  rec- 
ord to  take  the  case  out  of  the  established  rule 
that  the  vexdict  of  the  jury,  approved  by  the 
trial  judge,  is  conclusive  as  to  all  issues  of 
fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1(X)5.*] 

2.  BaILBOADS    (S   dSl^j—AoCIDENT   AT    CBOSS- 
ING—LlABILITY   OF  KAILBOAD   COMPANY. 

The  following  charge  of  the  court  was  not 
erroneous:  "So  that,  if  it  has  been  shown  in 
this  case  that  the  plaintiff  was  injured  by  the 
running  of  tbe  locomotives,  cars,  or  other  ma- 
chinery of  this  company,  then  a  presumption 
would  be  raised  against  the  company.  This 
presumption  may  be  rebutted  by  the  defendant 
by  making  it  appear,  either  from  its  own  or 
from  the  plaintiff's  testimony,  that  the  injuiy 
was  done  by  plaintiffs  consent,  or  was  caused 
by  his  own  negligence;  and  the  plaintiff  can- 
not recover  If  both  parties  were  neglig^t,  but 
tbe  negligence  of  the  plaintiff  was  equal  to.  or 
greater  than,  the  defendant's,  or  if  the  injuiv 
was  tbe  result  of  accident,  unmixed  with  negh- 
gence  on  the  part  of  either  party.**  It  is  not 
subject  to  exception  on  the  ground  that  it  au- 
thorizes the  plaintiff  to  recover  if  the  injury 
was  the  result  of  accident,  brought  about  by 
the  negligence  of  himself. 

[EM.   Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  S  351.«] 

3.  TbIAL  (I  286*)— iNSTBUCnONB. 

The  exception  that  the  eourt  charged  the 
jury  as  to  the  duty  of  railway  companies  to 
erect  blow  posts  at  public  road  crossings  is 
not  well  taken,  as  tbe  only  reference  the  court 
made  to  this  dutv  was  to  tell  the  jury  that  it 
was  not  applicable  to  the  present  case,  and 
this  was  favorable  to  tbe  excepting  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  286.*] 

4.  Bailboads  (S  316*)— Injubies  at  Stbset 
Cbossing— Duties  6w  Enqineeb. 

The  injur^r  having  occurred  at  a  street 
crossing  in  a  city,  the  following  instruction  to 
the  jury  was  not  erroneous:  ^*lf  you  should 
find  from  the  evidence  that  the  engineer,  as  he 
approached  Anderson  street  crossing,  did  not 
check  and  keep  checking  the  speed  of  his  loco- 
motive, so  as  to  stop  in  time,  should  any  per- 
son or  thing  be  on  the  crossing,  the  defendant 
would  be  negligent  as  a  matter  of  law."    East 


*For  other 
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a^enn.  Rj.  Co.  t.  Markens,  88  Qau  60(4),  13 
8.  E.  865,  14  li.  R.  A.  281. 

[Bd.  .  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1006-1008 ;   Dec  Dig.  |  316.*1 

6.  T^IAL  (I  Ids*)— iNSTBUCnONS. 

Onie  following  instroctlon  was  not  errone- 
ons:  "When  those  in  charge  of  a  railway  train 
neglect  to  comply  with  the  statutory  precau- 
tions in  apF^roacfaiDg  a  highway,  and  a  person 
on  the  crossing  is  strudE  and  injured,  the  only 
defenses  open  to  the  company  are  that  the  in- 
jury was  Qone  by  the  consent  of  the  person  in- 
jured, or  that  hy  the  observance  of  ordinary 
care  he  could  have  avoided  the  injury,  or,  in 
mitigation  of  damages,  that  his  negligence  con- 
tributed to  it  When  such  injury  occurs,  the 
onus  is  upon  the  company  to  prove  such  fault 
on  the  ^art  of  the  injured  person."  The  charge 
is  certainly  not  subject  to  the  exception  that  it 
expresses  an  opinion  on  the  evidence,  or  inti- 
mates that  those  in  charge  of  the  railway  train 
in  question  had  neglected  to  comply  with  the 
statutory  precautions. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  436-438;    Deci.  Dig.  §  1»8.*1 

6.  Costs   (9    260*)  — AFFiBMAncB«— Daicaobs 

FOR  Delay. 

The  motion  of  the  defendant  ini  error  to 
assess  damages  for  delay  is  denied.  While 
there  is  no  reason  for  the  grant  of  a  new  trial, 
still  the  verdict  is  not  so  manifestly  correct  as 
to  exclude  a  bona  fide  insistence  on  the  part  of 
the  plaintiff  in  error  that  a  new  trial  should 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
ms.^  S§   983-096,    1002,    1003;     Dec.    Dig.    f 

Error  ftom  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  A.  Locklear  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

P.  W.  Meldrlm  and  Shelby  Myrick,  for 
plaintiff  in  error.  Osborne  &  Lawrence,  for 
defendant  1a  error. 

POWELL,  J.    Judgment  affirmed. 


(9  Ga,  App.  31j6) 

BAGWELL  T.  MILAM.     (No.  2,854.) 
(Court  of  Appeals  of  (Borgia.     June  7,  1911.) 

(ByUahui  &y  the  Court.) 

1.  ApPEAIi    AND    ERBOB    ({    1002*)— REVIEW— 

Questions  ov  Fact. 

The  evidence-  supports  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3935-3937;  Dec.  Dig.  § 
1002.*] 

2.  O^BiAL  (U  256,  296*)— Master  and  Bebv- 

ANT    (I    44*)— InSTBUCTIONS— CONSTBUCTION 

AS  A  WHOLE— Requests  fob  Insteuctions 

—"Pbesumes"—* 'Incompetent.  " 

The  exceptions  to  excerpts  from  the  charge 
of  the  court,  considered  in  connection  with  the 
entire  charge,  are  without  substantial  merit. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Cent 
Dig.  §§  628-641,  705-713;  Dec.  Dig.  {§  266, 
296;*  Master  and  Servant,  Dec.  Dig.  §  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3507-3510;   vol  6,  p.  5534.] 

3.  New  Tbiai.  (|  130*)— Gbounds— Scope. 

An  exception  that  the  verdict  is  contrary 
to  designated  instructions  is  simply  equivalent 


to  the  general  ground  that  the  verdict  Is  con- 
trary to  law;  and  an  assignment  that  the 
court  erred  in  overruling  a  motion  to  award  a 
nonsuit  is  covered  by  the  general  ground  that 
the  verdict  is  witiiout  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  130.*] 

4.  Fbauds,  Statute  of  (I  129*)  — Opeba* 
TiON  AND  Effect— Pabt  Performance. 
While  a  verbal  agreement  that  is  not  to 
be  performed  within  one  year  is  not  binding 
upon  the  promisor  under  the  statute  of  frauds, 
yet  whenever  the  promisee  performs  some  act 
essential  to  the  contract,  which  results  in  loss 
to  him  and  in  benefit  to  the  promisor,  such 
part  performance  takes  the  contract  out  of  the 
operation  of  the  statute.  There  was  such  part 
performance  in  this  case.  Besides,  the  jory 
were  authorized  to  believe,  under  the  evidence 
of  the  plaintiff^  that  the  contract  was  to  be 
performed  within  the  year. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,   Cent   Dig.   f  288;    Dec   Dig.   I 

Error  from  City  Court  of  Atianta;  A.  IL 
Calhoun,  Judge. 

Action  by  J.  K.  Milam  against  J.  O.  Bag- 
well. From  a  Judgment  for  plaintifl,  defend- 
ant brings  error.    Affirmed. 

Milam  sued  Bagwell  to  recover  damages 
for  breach  of  a  contract  of  employment  In 
his  petition  he  alleged  that  on  October  11, 

1907,  the  defendant  made  a  parol  contract 
with  him  for  a  period  of  12  months  to  teach 
telegraphy  in  the  defendant's  school,  in  the 
city  of  Atlanta,  at  a  stipulated  salary  of  $60 
a  month  and  10  per  cent  of  the  gross  re- 
ceipts derived  from  the  teaching  of  teleg- 
raphy, and  on  that,  day  he  began  his  work 
at  the  school,  and  that  Bagwell  wrongfully 
discharged  him  on  the  Ist  day  of  February, 

1908.  The  suit  was  for  the  remainder  of  his 
salary  under  the  contract,  from  February  1 
until  October  11,  1908.  Bagwell  filed  several 
defenses.  First,  he  denied  that  the  contract 
was  for  one  year,  and  alleged  that  It  was 
indeterminate  and  could .  be  terminated  at 
will;  second,  he  alleged  that  Milam  was 
wholly  incompetent,  that  he  neglected  his 
duties  as  a  teacher,  that  he  took  no  interest 
in  his  work  as  teacher  and  was  slow  and 
lazy,  that  under  his  contract  he  was  to  go 
out  and  solicit. students  for  the  school  of 
telegraphy,  but  this  he  never  did,  and  under 
him  the  school  ran  down  generally  In  the 
number  of  students  and  the  grade  of  work, 
on  account  of  his  Inefficiency  and  incompe- 
tency, aud  that  for  these  reasons  the  defend- 
ant had  a  right  to  discharge  him.  By  an 
amendment  the  defendant  pleaded  the  stat- 
ute of  frauds,  it  being  averred  that,  if  the 
verbal  contj^act  reeled  on. as  the  basts  of  the 
suit  was  for  a  period  of  12  months  (which 
he  denied),  it  was  not  to  be  performed  with- 
in 12  months  from  the  making  thereof,  and 
was  not  hinding,  because  not  in  writing. 
On  the  trial  the  Jury  found  a  verdict  for 
the  plaintiff  for  the  balance  of  his  salary 
claimed  to  be  due  under  the  contract    The 
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defendant's  motion  for  a  new  trial  was  over- 
mled. 

Mark  Boldlng,  for  plaintiff  In  error.  Ed- 
gar Latham  and  Oolqnltt  A  Ckmjers,  for  de- 
fendant in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1*  The  evidence  fully  supported 
the  allegations  made  by  the  plaintiff,  al- 
though in  sharp  conflict,  and  unless  some 
material  error  of  law,  prejudicial  to  the  de- 
fendantt  wiis  committed  In  the  trial  of  the 
case,  the  verdict  must  stand. 

[2]  2.  The  amended  motion  fOr  a  new  trial 
complains  of  the  following  extract  from  the 
charge  of  the  court:  "If  you  believe,  from 
the  evidence  in  the  case,  that  Bagwell  and 
Milam  entered  Into  a  contract  on  the  11th 
day  of  October,  1D07,  whereby  Milam  was  to 
teach  in  the  school  of  Bagwell's  Business 
College  in  the  department  of  telegraphy,  and 
that  the  contract  was  that  Bagwell  was  to 
give  Milam  $60  a  month  and  10  per  cent, 
of  the  gross  receipts,  and  entered  into  that 
contract  for  12  months,  dated  from  the  11th 
day  of  October,  then  the  court  charges  you 
that  Milam  was  entitled  to  his  wages  for 
12  months;  and  if  Bagwell  turned  him  off 
and  released  him  before  his  12  months  were 
out,  then  he  had  no  right  to  release  him,  and 
Milam  could  sue  for  and  recover  the  bal- 
ance per  month  of  what  he  was  entitled  to 
for  the  12  months."  This  excerpt  is  objected 
to  on  the  ground  that  It  does  not  state  the 
true  rule  of  law,  and  omits  the  qualification 
that  the  discharge  and  turning  off  of  the 
plaintiff  by  the  defendant  must  have  been 
wrongful  or  unlawful,  and  in  violation  of 
the  contract,  before  he  would  be  entitled  to 
recover  in  the  case,  and  that  this  error  Is 
not  cured  in  any  other  portion  of  the  charge. 

We  think  the  judge  was  here  stating  sim- 
ply what  was  necessary  to.  be  shown  to  make 
out  a  prima  facie  case  by  the  plaintiff,  so  as 
to  put  the  burden  upon  the  defendant  to 
show  that  it  was'  not  a  wrongful  discharge. 
The  court  did  not  intend  to  deprive  the  de- 
fendant of  his  right  to  justify  the  discharge 
of  the  plaintiff  by  establishing  his  plea  that 
he  did  so  because  of  the  plaintiff's  incompe- 
tency and  unfitness  as  therein  alleged,  and 
the  jury  could  not  have  so  understood,  be- 
cause the  whole  question  of  fitness  or  unfit- 
ness was  gone  into  by  the  evidence  fully, 
and  was  one  of  the  principal  Issues  to  be 
determined,  and  the  court  not  only  Instruct- 
ed the  jury  that  they  would  have  the  plead- 
ings out  with  them,  which  would  contain  the 
issues  in  the  case,  but,  as  stated,  the  defense 
of  Incompetency  was  distinctly  relied  upon  as 
a  justification  of  the  discharge  of  the  plain- 
tiff. Besides,  the  court  called  the  specific 
attention  of  the  jury  to  this  defense  in  the 
following  language:  "Furthermore,  the  de- 
fendant fiYed  his  plea  that  the  plaintiff  was 
Incompetent  when  he  hired  him  for  a  teach- 
er of  telegraphy,  and  that  he  was  not  compe- 
tent to  teach.    The  law  preeomes,  when  a 


man  hires  to  do  a  certain  thing,  that  he  is 
competent  to  do  it,  and»  if  he  is  not  compe- 
tent to  do  it,  the  person  who  hires  him  has 
a  right  to  displace  him.  Whether  there  was 
such  incompetency  here,  you  look  to  the  evi- 
dence and  see,  and  you  pass  upon  the  evi- 
dence upon  that  plea."  It  is  therefore  seen 
that  the  court  did  distinctly  submit  to  the 
jury  this  issue  of  competency  as  made  by 
the  defendant's  plea  and  evidence;  and,  on 
the  assumption  that  the  jurors  were  men  of 
ordinary  intelligence,  It  Is  extremely  improb- 
able that  they  could  have  been  misled  by  the 
extract  from  the  charge  in  forming  the  con- 
clusion that  the  plaintiff  was  entitled  to  re- 
cover, although  the  evidence  in  support  of 
the  plea  showed  that  he  was  unfit  and  In- 
competent as  therein  alleged. 

Error  is  assigned  on  the  following  excerpt 
from  the  charge:  **The  law  presumes,  when 
a  man  hires  to  do  a  certain  thing,  that  he  is 
competent  to  do  it;  and,  if  he  is  not  com- 
petent to  do  it,  the  person  who  hires  him  has 
a  right  to  displace  him.**  This  charge  is  ob- 
jected to,  first,  because  there  is  no  such  pre- 
sumption of  law  as  that  stated;  and,  sec- 
ond, because  the  person  hired  might  be  law- 
fully discharged  for  other  reasons  than  mere 
Incompetency.  The  use  of  the  phrase  '*the 
law  presumes"  is  probably  inapt;  but  it  is 
clear,  from  the  context  of  the  charge,  that 
the  judge  did  not  mean  to  Instruct  the  jury 
that  this  was  such  a  legal  presumption  as 
could  not  be  rebutted  by  proof.  On  the  con- 
trary, it  is  plain,  from  the  context,  that  the 
judge  used  the  word  ^'presumption"  in  its 
ordinary  and  general  acceptation,  and  that 
the  jury  could  not  have  been  misled  by  it 
When  a  man  is  employed  as  being  compe- 
tent to  do  certain  work,  until  the  contrary 
appears  the  fair  presumption  or  inference 
is  that  he  is  so ;  but  the  inference  is  entire- 
ly rebuttable,  and,  if  rebutted,  and  it  is 
shown  that  he  Is  not  In  fact  competent  to  do 
the  work  he  held  himself  out  as  competent 
to  do  and  was  employed  to  do,  such  incom- 
petency would  be  a  sufficient  ground  for  a 
discharge.  In  this  case  the  evidence  shows 
that  the  plaintiff  held  himself  oat  as  a  •com^ 
potent  telegrapher,  that  he  had  been  a  teach- 
er for  ihany  years,  and  that  he  was  net  only 
a  teacher,  but  a  practical  telegrapher.  Cer- 
tainly this  was  sufficient  to  give  rise  to  a  pre- 
sumption that  he  was  competent  as  an  in- 
structor of  telegraphy,  and  to  do  the  work 
for  which  he  was  employed  by  the  defendant, 
and  was  sufficient  to  cast  upon  the  defendant 
the  burden  of  showing  that  he  was  not  com- 
petent In  the  absence  of  any  request  for  a 
more  elaborate  definition  of  the  meaning  <  of 
the  word  "incompetent,'*  the  InstructioiM  on 
this  subject  were  sufficient  The  word  ''in- 
competent," in  this  connection,  should  be 
given  a  very  broad  definition,  and,  in  view  of 
the  evidence,  the  jury  could  only  have  con- 
strued it  as  applicable  to  and  fully  illustrat- 
ing all  the  different  sorts  of  incompetency 
and    unfltneBS    alleged    hy    the    deftf&dant 
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against  the  plaintiff.  The  defendant  claim- 
ed that  the  plaintiff  had  no  knowledge  or 
skill  in  teaching,  had  no  enthusiasm  or  ener- 
gy, took  no  interest  in  his  work,  and  was 
slow  and  lazy,  and  did  not  solicit  students 
for  the  school,  and  that  the  school  ran  down 
greatly  while  he  was  in  charge  of  it  All 
of  these  special  complaints  are  appropriately 
described  by  the  general  word  "incompe- 
tent," and  it  was  not  necessary  for  the  court 
to  charge  more  specifically  on  this  subject, 
unless  requested  in  writing  to  be  more  spe- 
dflc.  The  Jury  certainly  understood  that 
proof  of  any  of  these  special  allegations  of 
unfitness  would  support  the  charge  made  of 
incompetency. 

[3]  3.  The  seventh  ground  in  the  amended 
motion  for  a  new  trial,  that  the  verdict  was 
contrary  to  the  charge  of  the  court  on  the 
subject  of  the  statute  of  frauds,  need  not  be 
specially  considered,  as  it  is  fully  covered 
by  the  general  grounds  of  the  motion.  And 
the  ninth  ground  of  the  amended  motion, 
that  the  court  erred  in  refusing  to  grant  a 
nonsuits  will,  not  be  considered,  because  this 
is  also  embraced  in  the  general  grounds,  and 
is  not  a  proper  ground  of  a  motion  for  new 
trial. 

[4]  4.  The  principal  defense  relied  upon  is 
that  the  contract  was  void  under  the  statute 
of  frauds.  It  is  Insisted  that  the  evidence 
clearly  showed  that  the  contract  was  not  to 
be  performed  within  12  mouths  from  thp 
making  thereof,  and  that,  as  it  was  not  in 
writing,  it  was  not  bindlug  on  the  defendant 
The  evidence  is  in  conflict  on  this  question, 
for  the  plaintiff  testified  that  the  contract 
was  made  on  October  11,  1907,  and  was  to 
run  for  a  year  from  that  date,  and  the  in- 
ference is  dedudble  from  this  evidence  that 
all  the  preceding  negotiations  between  the 
parties  prior  to  that  date  were  merely  pre- 
liminary to  the  closing  of  the  contract ;  that 
the  promise  to  employ  had  been  agreed 
upon,  but  the  contract  itself  was  not  actually 
made  until  that  date,  and,  indeed,  it  was 
uncertain  that  the  contract  would  be  made 
even  nt  that  date.  If  this  is  true,  and  the 
jury  had  the  right  to  accept  it  as  the  truth, 
this  would  make  the  statute  of  frauds  not 
applicable  to  the  contract;  and*  even  if  this 
was  not  true,  the  undisputed  facts,  we  think, 
show  such  part  performance  as  would  take 
the  contract  out  of  the  statute  of  frauds. 
This  court,  in  Bentley  v.  Smith,  3  Ga.  App, 
242,  69  S.  E.  720,  has  stated  the  test  laid 
down  by  the  decisions  of  the  Supreme  Court 
therein  cited  for  determining  what  part  per- 
formance of  a  verbal  contract  would  take 
it  out  of  the  statute  of  frauds.  That  rule 
or  test  is  that  the  contract  will  be  taken 
out  of  the  operation  of  the  statute  of  frauds 
whenever  one  party  to  the  contract  performs 
some  act  essential  to  the  contract  that  re- 
sults in  loss  or  injury  to  him  and  in  benefit 
to  the  other  party.  Let  us  apply  the  undis- 
puted facts  of  this  case  to  this  rule. 


Milam  was  employed  by  the  Louisville  & 
Nashville  Railroad  Company,  in  the  county 
of  Bartow,  as  a  telegraph  operator,  and  had 
a  steady  Job  as  such,  wh»i  he  was  first  ap- 
proached by  the  defendant  with  the  propo- 
sition to  employ  him  as  a  teacher  of  t^eg- 
raphy  in  s  his  school  at  Atlanta.  In  order 
that  he  might  accept  the  proposed  contract 
with  the  defendant,  it  was  necessary  that  he 
resign  his  position  with  the  raUroad  com- 
pany, and  it  was  suggested  to  him  by  the 
defendant  that  he  send  in  his  resignation. 
This  he  did.  In  other  words,  he  gave  up 
a  permanent  position  in  order  that  he  might 
accept  the  contract  proposed  by  the  de- 
fendant Certainly  the  doing  of  this  act  was 
essential  to  his  accepting  the  contract  pro- 
posed by  Bagwell,  and  the  giving  up  of  the 
position  resulted  in  loss  to  him  and  in  con- 
sequent benefit  to  Bagwell.  Therefore,  if,  as 
contended  by  the  defendant,  the  contract  was 
actually  made  prior  to  October  11,  1907, 
when  the  defendant  first  went  to  see  the 
plaintiff  on  the  subject,  it  also  appears  that 
there  was  such  part  performance  of  the  con- 
tract on  the  part  of  the  plaintiff  as  would 
take  it  out  of  the  operation  of  the  statute 
of  frauds.  It  would  be  a  great  wrong  on 
the  plaintiff.  If,  after  having  induced  him 
to  surrender  a  position  which  he  held,  to 
accept  the  other,  the  defendant  were  per- 
mitted to  daim  that  such  surrender  was 
not  essential  to  his  acceptance  of  the  latter 
position.  The  facts  of  this  case  are  not 
analogous  to  the  facts  of  the  Bentley  Case, 
supra.  In  that  case  this  court  held  that 
there  was  no  such  part  performance  of  the 
verbal  contract  as  to  take  it  out  of  the  stat- 
ute of  frauds,  because  all  that  Bentley  did 
was  to  move  his  family  to  Washington,  Qa.„ 
where  the  contract  was  to  be  performed; 
and  Judge  Russell  states  in  the  opinion  that 
the  plaintiff  did  not  testify  that  it  was  es- 
sential to  the  contract  in  any  way  that  his 
family  should  be  moved  to  Washingtoni 
The  expense  of  moving  was  the  part  per- 
formance of  the  contract  relied  upon  in  the 
Bentley  Case  to  take  it  out  of  the  statute 
of  frauds,  but  it  could  not  be  said  that  the 
incurring  of  this  expense  was  an  act  which 
was  essential  to  the  contract 

On  the  question  of  the  statute  of  frauds 
we  conclude,  therefore,  first,  that  the  Jury 
were  authorized  to  accept  the  testimony  of 
the  plaintiff  that  his  contract  began  October 
11,  1907,  and  was  to  be  performed  within 
a  year  thereafter,  that  he  had  made  ne 
complete  contract  prior  to  that  time,  and  that 
everything  that  had  been  done  was  prelim!^ 
nary  to  the  making  of  the  final  contract  Ott 
that  date;  and,  secondly,  that  even  if  the 
contract  was  made  prior  to  that  time,  the 
resignation  by  the  plaintiff  of  his  position 
with  the  railroad  comjMuiy  was  essential  tfr^ 
the  making  of  the  cpntract  with  Bagwell, 
was  a  loss  to  him  and  a  benefit  to  Bagwell, 
which  was  within  the  contemplation  of  both 
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Bagwell  and  himself,  and  amounted  to  such 
part  performance  of  the  contract  as  took  It 
clearly  out  of  the  statute  of  frauds. 
Judgment  affirmed. 

<9  Ga.  App.  833) 

JONBS  T.  NORTON  et  at    (No.  2,910.) 
(Court  of  Appeals  of  Oeorgia.     June  7»  1911*) 

(SyUdbuM  hy  the  Court,) 

1.  Pbincipal  and  Surety  (§  175*)— Validity 

OF  CONTBACT— SECUBITY  TO  InDOBSEB. 

The  maker  of  a  series  of  negotiable  notes 
executed  a  mortgage  to  his  Indorser  or  sureQr 
on  the  notes  to  protect  him  against  loss  on  the 
contract,  and  stipulated  in  the  mortgage  that, 
on  a  failure  to  pay  any  one  of  the  notes  when 
due,  the  indoner  or  surety  should  haye  the  right 
to  declare  the  other  notes  due  and  proceed  to 
foreclose  the  mortgage  to  protect  himself  as 
such  indorsee  or  surety.  The  maker  of  the  notes 
defaulted  in  the  payment  of  several  of  them, 
whereupon  the  inaorser  or  surety  paid  the  un- 

Said  notes  to  the  original  payee  ana  became  the 
older  thereof,  and,  under  the  stipulation  of  the 
mortgage,  declared  them  to  be  due,  and  proceed- 
ed to  collect  th«n  by  suit  Held,  the  mortgage 
was  a  valid  contract  and  the  stipulation  referred 
to  was  enforceable  by  the  surety  or  indorser, 
either  while  the  notes  were  still  held  by  the 
payee,  or  after  the  surety  or  indorser  had  be- 
come the  lawful  transferee  of  the  notes. 
_  [Ed.  Note.— Por  other  cases,  see  Principal  and 
Suretv,   Gent.  Dig.  |i  60CHX)9;    Dec  Dig.  | 

iTO.'J 

2.  UsuBT  (I  55*)  —  Blkhknts  —  CoioassioivB 

OB  PBEMIUMS. 

A  premium  or  commission  paid  by  the  prin- 
cipal maker  of  a  promissory  note  to  the  in- 
dorMr  or  surety  to  protect  the  latter  in  tiie  risk 
assumed  and  to  compensate  him  for  his  services 
in  procuring  a  loan  for  which  the  note  is  given, 
in  which  premium  or  commission  the  lender 
has  no  interest,  is  in  no  sense  usury. 

[JGQd.  Note.— For  other  cases,  see  Usury,  Oent 
Dig.  II  11^121,  169-174;   Dec  Dig.  |  56.*] 

3.  Bills  and  Notes  (|  443*)— Action— Pab- 
TiEs— Riort  of  Indobseb  to  Sue. 

An  indorser  has  the  right  to  purchase  a 
negotiable  note  from  the  payee;  and,  when  the 
note  is  due  by  its  terms  or  becomes  due  by  a 
contract  between  the  maker  and  the  endorser, 
the  latter  can  sue  the  former  on  the  note.  In 
such  case  the  suit  is  based,  not  upon  the  ob- 
ligation of  the  maker  to  reimburse  nis  indorser 
for  money  paid  out  for  his  Benefit,  but  upon  the 
obligation  to  pay  his  negotiable  note  to  whom- 
soever may  be  the  lawful  holder  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  H  1377-1423;    Dec  Dig.  I 

44a*] 

4.  Appeal  and  B^bob  (|  1078*)— Review— 
Waiveb  of  Ebbob  in  Appellate  Coubt. 

Questions  raised  by  assignments  of  error 
not  referred  to  in  the  argument  or  brief  for  the 
plaintiff  in  error  will  not  be  decided. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %%  4256-4261;  Dec.  Dig.  I 
l(>7a<] 

5.  Stbikino  Out  Plea- Dibeotion  ot  Ykb- 

DICT. 

The  pleas  were  properly  stricken,  and  the 
evidence  demanded  the  verdict  as  directed. 

Birror  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  J.  Y.  Norton  and  others  against 
N.  K  Jones.  Judgment  for  plalntifTs,  and  de- 
fendant brings  orror.    Affirmed. 


This  is  a  suit  on  promissory  notes  to  re- 
cover the  principal,  interest,  and  stipulated 
attorney's  fees.  The  petition  contains  three 
counts.  The  first  count  alleges,  in  substance, 
that  on  August  6»  1909,  the  defendant,  Jones, 
made  and  delivered  to  the  Citiz^is'  &  South- 
em  Bank  11  notes  for  $200  each,  due,  respec- 
tively, from  7  to  17  months  after  date,  and 
one  note  for  $100,  due  18  months  after  date; 
that  all  of  these  notes  were  indorsed  and 
transferred  by  the  bank  to  the  plaintUCs  for 
value,  without  notice  of  any  defect;  that 
the  notes  due  7f  ^  and  9  months  after  date 
were  transferred  to  them  after  maturity,  and 
the  others  before  maturity;  that  the  maker 
had  defaulted  in  the  payment  of  the  notes  due 
7,  8^  9,  and  10  months  after  date,  and  they 
were  still  unpaid;  that  to  secore  the  pay- 
ment of  these  notes  to  the  bank,  and  the  pay- 
ment of  other  notes  made  directly  to  the 
plaintiffs  by  the  defendant,  he  made  a  mort- 
gage (a  copy  of  which  was  set  out,  and  which 
was  referred  to  solely  for  the  purpose  of 
showing  the  maturity  of  the  notes  sued  on, 
and  was  not  sued  on  as  a  mortgage),  in  which 
he  covenanted  that,  if  default  should  be  made 
in  the  payment  of  any  one  or  all  of  said  notes 
when  due,  it  should  be  lawful  for  the  parties 
of  the  second  part  (the  plaintiffs)  to  declare 
the  whole  remaining  indebtedness  to  be  due 
and  payable  at  once;  that  on  June  9,  1910, 
the  plaintiffs  personally  served  the  defendant 
with  notice.  In  the  terms  of  the  mortgage,  de- 
claring all  of  the  said  notes  due  because  of 
default  in  the  payment  of  the  past-due  notes, 
and  stating  their  intention  to  bring  suit  there- 
on to  the  July  term,  1910,  of  the  city  court 
of  Savannah.  The  second  count  alleged  that 
the  defendant  was  indebted  to  the  plaintiffs 
in  the  sum  of  ISCjp  principal,  besides  interest 
and  attorney's  fees  on  11  notes  for  $50  each, 
payable  to  the  plaintiffs,  dated  August  6, 1909, 
and  due,  respectively,  from  7  to  17  months 
after  date,  and  that  the  defendant  had  de- 
faulted in  the  payment  of  the  notes  due  from 
March  6  to  June  6,  1910.  These  allegations 
were  followed  by  allegations  similar  to  those 
set  out  in  the  first  count,  as  to  the  mortgage^ 
etc.  The  third  count  was  based  on  a  sepa- 
rate transaction,  being  for  $100  principal  and 
for  interest  and  attorney's  fees  on  a  note,  and 
prayer  for  the  ^forcement  of  the  lien  given 
to  secure  the  payment  of  the  note. 

The  defendant  demurred  to  the  first  count 
of  the  petition,  contending  that  the  relation 
between  the  plaintiffs  and  himself  was  that 
of  principal  and  surety,  and  that,  upon  pay- 
ment of  the  notes  by  the  sureties^  the  notes 
were  discharged,  and  the  action  should  have 
been  in  assumpsit,  and  not  on  the  notes ;  and 
that  if  the  sureties  did  not  pay  the  notes,  but 
had  merely  had  them  transferred,  there  was 
no  right  of  action  in  them,  and  their  suit  was 
premature.  Tbe  demurrer  was  orerruled, 
and  this  Is  assigned  as  error. 

The  answer  admitted  the  execntloa  of  the 
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notes  and  the  mortgage,  the  default  in  pay- 
ment of  the  past-due  notes,  and  seryice  of  no- 
tice in  regard  to  attorney's  fees,  biit  denied 
indebtedness  for  the  principal  sums,  as  well 
as  for  attorney's  fees.  It  stated  that  for  want 
of  sufficient  information  the  defendant  nei- 
ther admitted  nor  denied  the  transfer  of  the 
notes  as  alleged,  or  the  declaration  of  the 
maturity  of  the  remaining  notes  on  account 
of  the  default  The  answer  further  alleged 
that  the  defendant  borrowed  trom  the  v^iti- 
zens'  &  Southern  Bank  the  sum  of  $3,500,  pay- 
able in  monthly  installments  of  $200,  for 
which  he  gave  his  notes,  and  that  the  plain- 
tiffs became  sureties  on  the  notes  and  not 
indorsers;  that  he  gave  also  his  notes  for  the 
aggregate  sum  of  $900,  pisiyable  monthly  to 
the  order  of  the  plaintiffs,  and  executed  a 
mortgage  to  indemnify  them  against  joss  by 
reason  of  their  suretyship,  and  that  he  paid 
all  the  notes,  both  those  to  the  bank  and  those 
to  the  plaintiffs,  up  to  and  including  Febru- 
ary 6,  1010;  that  on  February  18,  1910,  the 
plaintifTs,  without  Just  cause  or  reason,  and 
before  any  legal  default  had  been  made  or 
the  liability  of  the  sureties  fixed  and  deter- 
mined, attempted  to  foreclose  the  indemnity 
mortgage,  and  that,  if  he  had  made  default 
In  payment  of  any  of  the  notes,  it  was  caused 
without  fault  on  his  part,  and  without  his 
consent,  but  was  due  to  the  illegal  and  wrong- 
ful attempt  to  foreclose  this  mortgage  where- 
by the  sheriff  of  Chatham  county  had  taken 
charge  of  his  business  and  caused  his  4Bfault 
in  performing  his  contract.  The  answer  al- 
leges that  the  only  notes  past  due  are  "for 
March,  April,  May,  and  June,  aggregating 
$800,"  that  the  rest  of  th^  notes  have  not  ma- 
tured, and  that  the  plaintiffs  are  sureties  on 
the  notes,  and  cannot  charge  the  defendant 
for  moneys  that  they  have  not  been  called 
upon  to  pay,  and  fot  which  their  liability 
in  law  has  not  become  fixed  and  determined 
by  judgment  or  otherwise.  It  is  further  al- 
leged by  the  defendant  that  the  contract  and 
notes  sued  on  and  set  out  In  the  first  and 
second  counts  of  the  petition  are  tainted  with 
usury;  that  he  has  paid  $300  in  excess  of  the 
legal  rate  of  interest  on  these  notes  for  the 
amount  of  money  loaned  him  by  the  bank  upi 
to  February  6,  1910 ;  that  the  $550  sued  for 
In  the  second  count  is  for  money  promised  and 
contracted  to  be  paid  for  the  use  of  money  in 
excess  of  legal  interest,  and  is  usurious ;  that, 
as  the  sums  of  money  sued  for  In  the  first  and 
second  counts  are  not  due,  the  plaintiffs  were 
not  entitled  to  attorney's  fees,  and  that  the 
$100  sued  for  in  the  third  count  Is  Infected 
with  usury. 

The  answer  was  demurred  to  both  general- 
ly and  ^eclally.  The  court  sustained  the 
demurrer  to  the  answer  as  to  the  first  and 
second  counts  of  the  petition,  and  overruled 
it  as  to  the  third  count,  and  thereupon  the 
defendant  amended  by  setting  up  the  trans- 
actions more  in  detail,  but  in  substance  re- 
peating the  answer  as  originally  ftled..    On 


demurrer,  both  general  and  special,  Uib 
amended  answer  was  also  stricken;  and  this 
is  assigned  as  error.  A  second  amendment 
to  the  answer  set  up  that  the  notes  transfer- 
red to  the  plaintiffs  before  maturity  were 
not  due,  and  that  the  plaintiffs  as  sureties, 
being  subrogated  to  the  rights  of  the  cred- 
itor, the  Citizens'  &  Southern  Bank,  whicb^ 
was  without  power  or  authority  to  demand 
payment  of  the  same  before  maturity,  they 
could  not  declare  the  same  due  and  demand 
payment  thereon  before  maturity;  that.th» 
relations  between  the  plaintiffs  and  the  de* 
fendant  being  that  of  principal  and  surety, 
and  the  sum  sued  for  not  yet  due,  said  sum 
could  not  now  be  demanded  by  either  the 
creditor  or  the  snrety,  as  •  the  transfer  of 
the  notes  was  without  the  consent  of  the  de- 
fendant, and  the  sureties  could  not  recover 
thereon  before  legally  called  on  to  pay  the 
sum;  that,  even  If  the  transfer  of  the  notes 
was  valid,  the  plaintiffs  were  under  no  legal 
obligation  to  make  payment  until  after  ma- 
turity of  the  notes,  and  therefore  could  not 
recover  for  any  of  the  notes  not  matured. 
This  second  amendment  was  demurred  to 
generally,  and  also  on  the  ground  that  the 
mortgage  covenanted  that  the  plaintiffs  had 
a  right  to  declare  all  the  notes  due  in  case 
of  default  as  to  any  one  of  them,  and  that 
the  facts  presented  by  the  answer  contained 
an  attack  on  the  title  of  the  plaintiffs  which 
was  not  necessary  to  let  in  the  defense 
claimed.  The  amendment  was  stricken,  and 
this  is  assigned  as  error. 

The  plaintiffs  by  amendment  struck  the 
third  count  of  theff  petition.  Exception  Is 
taken  to  the  allowance  of  the  amendment. 
The  pleadings  are  voluminous,  but  it  is  not 
ne<^essary  to  set  them  forth  more  in  detail; 
the  foregoing  statement  being  sufficient  to- 
present  the  substantial  questions  raised,  and 
counsel  for  the  plaintiff  in  error  in  their  ar- 
gument and  brief  not  insisting  before  this 
court  on  any  questions  raised  by  the  plead- 
ings except  those  which  involve  the  substan* 
tial  merits  of  the  case.  On  the  trial  the 
plaintiffs  submitted  the  following  evidence: 
The  notes  sued  on  in  the  first  and  second 
counts;  all  the  noted  made  to  the  Citizens' 
&  Southern  Bank  and  indorsed  by  it,  the 
mortgage  executed  by  the  defendant  to  the 
plaintiffs  to  secure  them  against  loss  on 
their  indorsement;  the  notice  given  by  the 
plaintiffs  to  the  defendant,  declaring  default 
as  to  all  the  notes  on  failure  to  pay  those 
due,  stating  their  intention  to  bring  the  suit 
and  claim  attorney's  fees.  The  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the 
notes  and  the  mortgage  sued  on  showed  the 
plaintiffs  to  be  sureties,  and  that  they  were 
suing  for  debts  not  matured,  and  that  the 
suit  was  on  notes,  and  not  for  money  paid. 
The  court  overruled  the  motion,  and  the 
defendant  accepted  to  this  ruling.  The  de- 
fendant offered  no  evidence.  The  court  di- 
rected a  verdict  tor  the  full  amount  of  the 
suit,,  and  the  defendant  excepted. 
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R.  L.  Oolding  and  Jas.  F.  Eyans,  for  plains 
tiff  in  error.  Wm.  M.  Farr  and  Edward  8. 
Elliott,  for  defendants  In  error. 

HILL,  G.  J.  (after  stating  tbe  facts  as 
above).  [1]  1.  Were  all  tbe  noteb  sued  on 
legally  due  when  suit  was  brought?  This 
question  depends  upon  the  right  of  plaintiffs 
to  declare  all  the  notes  to  be  due  on  default 
In  the  payment  of  any  one  oi  tbem.  The 
mortgage  executed  by  Jones  to  the  Nortons 
to  secure  them  In  their  Indorsement  of  his 
notes  to  the  bank  contained  a  covenant  that 
if  default  was  made  In  the  payment  of  any 
of  the  notes  made  to  the  bank,  and  which 
were  therein  described,  the  Nortons  would, 
at  their  option,  have  the  right  to  declare  the 
whole  remaining  indebtedness  due  and  pay- 
able at  once.  In  other  words,  only  two  things 
were  necessary  to  mature  all  the  notes,  vis., 
a  default  in  the  payment  of  any  one,  and  a 
declaration  by  the  Nortons  that  the  default 
matured  all  the  notes.  The  default  being  ad- 
mitted and  this  dedaratlon  duly  proved,  the 
question  arises  as  to  the  validity  of  this  pro- 
vision of  the  mortgage.  The  provision  is  as 
follows:  ''And  It  is  hereby  covenanted  and 
agreed,  In  further  consideration  of  the  prem- 
ises, that  If  default  should  be  made  In  the  pay- 
ment of  any  one  or  all  of  said  notes,  or  any 
renewals  thereof,  or  any  Interest  thereon,  in 
whole  or  in  part,  as  and  when  the  same  may 
become  due  and  payable,  *  *  *  it  shall 
and  may  be  lawful  for  the  parties  of  the 
second  part  [the  Nortlons],  their  heirs  or  as- 
signs, at  their  option,  to  declare  the  whole 
remaining  Indebtedness  then  unpaid  to  be 
due  and  payable  at  once."  It  Is  further  pro- 
vided that  '*ln  case  of  default  in  the  payment 
of  said  debt,  or  any  part  thereof,  •  •  ♦ 
the  parties  of  the  second  part  shall  have  the 
right  either  to  sell  said  property  [described 
in  the  mortgage],  or  they  may  take  such 
other  legal  proceedings  hereunder  as  they 
may  deem  necessary  and  proper  in  the  prem- 
ises." To  provide  against  any  loss  which 
might  grow  out  of  their  suretyship  or  in- 
dorsement on  the  notes  made  by  the  defend- 
ant, Jones,  the  plaintiffs  took  the  mortgage 
with  the  covenant  in  question.  It  cannot  be 
doubted  that  such  a  provision  In  a  mortgage 
Ur  valid.  The  provision  is  one  of  general 
usage,  and  has  been  repeatedly  held  to  be 
valid.  In  Shellman  v.  Scott,  R.  M.  Charlt 
S80,  a  provision  similar  in  its  terms  was  first 
he^d  in  this  state  to  be  valid.  In  that  case 
the  covenant  in  the  mortgage  was  In  the  fol- 
lowing language:  ''And  if  default  shall  be 
made  in  the  payment  of  the  principal  sum 
aforesaid,  or  In  the  payment  of  interest  at 
any  time  when  the  same  shall  become  due, 
then,  in*  any  such  case,  upon  any  such  de- 
fault, it  shall  and  may  be  lawful  for  the  said 
Benjamin  S.  Scott  [mortgagee],  his  heirs," 
etc.,  "to  grant,  sell,"  etc.  Similar  stipula- 
tions providing  for  the  acceleration  of  the 
maturity  of  unpaid  notes  on  the  failure  to 
pay  any  one  that  is  due^  were  passed  upon 
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by  tbe  Supreme  Court  In  Kilcreaae  v.  John- 
son, 85  Ga.  000  (3)»  11  S.  B.  870;  Smith  v. 
Champion,  102  Oa.  02  (S),  29  S.  E.  160 ;  Stock- 
ing Y.  Moury,  128  Ga.  414,  57  S.  E.  704; 
Harris  v.  Powers,  129  Ga.  70,  58  S.  B.  1038. 
In  tbe  case  of  Sneed  v.  Wiggins,  8  Ga.  94, 
the  contract  was  one  to  pay  money  in  which 
ft  waa  expressly  stipulated  that  the  money 
should  be  paid  by  Installments  at  specified 
times,  and  if  one  installment  was  not  prompt- 
ly paid,  the  whole  sum  should  thereupon  be- 
come due  and  payable.  It  was  held  that 
time  was  of  the  essence  of  the  contract,  and, 
if  the  party  agreeing  to  pay  failed  to  do  so, 
be  was  not  entitled  to  relief  in  equity.  But 
the  validity  of  suoh  a  i^ovision  is  not  an 
open  question  either  in  this  state  or  else- 
where. 20  Amer.  A  Eng.  Enc.  of  Law  (2d 
Ed.)  932 ;  27  Cyc.  1101.  Certainly  the  plain- 
tiffs, as  the  holders '  of  the  notes,  had  the 
right  to  sue  on  them.  The  defendant  bor- 
rowed $3,500  from  the  bank,  and  gave  his 
promissory  notes  therefor,  each  one  of  which 
was  Indorsed  by  the  plaintiffs.  In  considera- 
tion of  their  IndorsiKnent,  the  plaintiffs  re- 
quired Jones  to  give  his  notes  to  them  for  $50 
ea<di,  due  in  from  1  to  18  months;  and,  in 
order  to  protect  them  from  any  loss  from  the 
indoreements  on  the  notes,  they  further  re- 
quired the  defendant  to  give  them  the  mort- 
gage in  question.  This  mortgage  secured 
them  in  two  things — against  loss  on  account 
of  their  indorsements  on  the  notes  to  the 
bank,  and  also  in  the  paymmt  of  the  $900 
which  they  required  of  him  for  their  risk  as 
sureties.  Either  their  liability  on  the  notes 
as  sureties  or  their  Indorsements  constituted 
a  good  and  valid  consideration  for  the  execu- 
tion of  the  mortgage.  The  notes  were  nego- 
tiable. They  were  all  indorsed  in  blank  by 
the  bank.  The  plaintiffs,  as  the  holders  of 
the  notes,  had  the  right  to  sue  in  their  own 
names  certainly  on  those  notes  which  were 
past  due  at  the  time  of  the  transfer,  and  it 
cannot  be  denied  that  the  action  is  valid  as 
to  the  four  $200  notes,  or  $800  in  all,  which 
were  past  due  when  the  transfer  was  made ; 
and  we  do  not  understand  that  any  defense 
was  made  as  to  these.  It  is  true  the  defendant 
in  his  plea  says  that  he  does  not  believe  that 
the  transfer  was  for  value,  or  that  the  plain- 
tiffs had  paid  for  the  notes,  and  he  demands 
strict  proof  of  title.  But,  in  the  absence  of 
proof  to  the  contrary,  the  law  presumes  that 
the  holder  of  a  promissory  negotiable  note 
acquired  the  same  before  maturity  and  for 
value,  and  Is  a  bona  fide  holder  thereof,  and 
his  title  cannot  be  inquired  into,  unless  it  Is 
necessary  for  the  protection  of  the  defend- 
ant, or  to  let  In  some  defense  which  he  could 
not  otherwise  make.  Civ.  Code  1910,  |  4290. 
The  plaintiffs,  then,  being  the  bona  fide 
holders  of  the  notes  made  to  the  bank,  as 
transferees,  and  as  such  entitled  to  sue 
thereon,  and  being  the  holders  of  the  mort- 
gage based  upon  a  valid  consideration,  it 
cannot  be  seriously  questioned  tiiat  they 
were  entitled  to  the  benefit  of  the  stipula- 
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tlon  contained  in  the  mortgage,  and  which 
is  shown  to  be  a  perfectly  valid  stipulation, 
that,  in  case  of  default  as  to  one  note,  they 
had  the  right  at  their  option  to  declare  all 
the  remaining  notes  due.  But,  even  without 
any  legal  authority  in  support  of  this  right, 
the  contract  itself  expressly  gave  the  plain- 
tiffs the  right,  on  default  in  the  paymmt  of 
one  note,  to  declare  all  the  others  due,  and, 
as  this  stipulation  or  cor^iant  does  not  con- 
trayene  any  public  policy  or  general  princi- 
ple of  law,  it  is  valid  and  binding.  It  is  not 
denied  that  such  a  stipulation  would  be  val- 
id when  made  to  the  payee  of  notes,  or  by 
the  holder  of  a  mortgage  made  to  secure 
notes.  The  question  is  whether  such  a  pro- 
vision is  valid  when  made  to  protect  a 
surety.  Under  section  3568  of  the  Civil 
Ck>de  of  1910,  any  surety  who  has  paid  the 
debt  of  his  principal  is  entitled  to  be  substi- 
tuted in  the  place  of  his  creditor  as  to  all 
securities  held  by  him  for  the  payment  of 
the  debt  If,  therefore,  the  hank  had  held  a 
mortgage  providing  that,  in  case  of  default 
of  one  note,  all  the  notes  would  become  due, 
the  transfer  of  the  notes  by  the  bank  would 
carry  with  it  to  the  transferee  the  right 
which  the  bank  had  as  to  this  stipulation, 
for  the  transfer  of  a  note  secured  by  a  mort- 
gage carries  with  it  the  mortgage  lien. 
National  Bank  v.  Exchange  3ank,  110  Ga. 
e&2,  36  S.  B.  265.  Since,  therefore,  a  valid 
transfer  of  promissory  notes  carries  with  it 
any  covenant  or  stipulation  which  provides 
that  the  default  in  the  payment  of  one  note 
will  give  an  election  to  declare  all  the  notes 
due,  we  do  not  see  why  it  is  not  competent 
and  legal  to  make  a  direct  covenant  to  this 
effect,  for  a  valuable  consideration  with  the 
indorser  or  surety  on  the  note,  '^he  right 
of  the  surety  in  these  respects  will  be  con- 
trolled by  the  terms  of  agreement  between 
the  parties,  as  where  it  is  stipulated  that 
the  surety  may  enforce  his  security  upon 
default  of  the  principal  or  the  contract  is 
otherwise  of  such  a  nature  as  to  give  the 
surety  the  right  to  enforce  his  security  be- 
fore payment'*  32  Oya  248.  We  conclude 
on  this  question  that  the  mortgage  made  to 
the  plaintiffs  as  indorsers  of  the  promissory 
notes  made  by  the  maker  which  contained 
the  stipulation  that  all  the  notes  at  the 
option  of  the  holder  of  the  mortgage  could 
be  declared  to  be  due  on  failure  to  pay  any 
one  of  them,  and  which  was  to  protect  them 
against  the  risk  which  the^  had  assumed, 
was  a  valid  contract  and  enforceable  by 
them,  and  especially  is  this  true  in  view  of 
the  fact  that  they  had  become  the  actual 
holders  of  the  notes  by  purchase  from  the 
bank  before  the  declaration  as  to  the  pay- 
ment of  all  the  notes  was  made  and  before 
the  suit  was  brought 

[2]  2.  It  is  insisted  that  the  court  erred  in 
-striking  the  plea  of  usury.  It  is  not  claimed 
that  there  was  any  usury  in  the  notes  made 
to  the  banii;  but  it  is  said  that  the  notes 
made  to  the  sureties  for  the  bonus  of  $900 


were  usurious;  it  being  insisted  that  these 
sureties  were  practically  the  lenc:ers  of  the 
money  to  the  defendant,  as  the  bank  ad- 
vanced the  money  to  him  on  their  indorse- 
ment, and  as  they  had  taken  an  indemnity 
mortgage,  not  only  for  the  sum  advanced  by 
the  bank,  but  also  to  secure  the  paymmit  of 
their  bonus  of  $900,  and  that  in  this  suit 
they  were  seeking  to  recover  not  only  the 
principal  sum  borrowed,  together  with  the 
highest  rate  of  interest  allowable,  but  also 
the  further  sum  of  $550,  with  interest  there- 
on, for  the  use  of  the  principal  sum,  which 
was  usury;  at  least,  it  is  said  this  was  a 
question  for  the  jury,  and  the  court  should 
have  submitted  to  the  jury  the  question  as 
to  what  was  the  real  truth  of  the  trans- 
action, and,  if  the  jury  found  from  the  evi- 
dence that  it  was  resorted  to  to  evade  tbo 
usury  laws,  the  contract  would  be  void,  at 
least  to  the  extent  of  the  usury ;  but  that,  if 
the  jury  found  that  it  was  a  bona  fide  sale 
of  credit  to  enable  the  maker  of  the  notes 
to  borrow  money  from  another,  it  was  not 
usurious.  The  allegations  as  to  usury  did 
not  leave  this  question  issuable.  It  !»>  ad- 
mitted that  the  money  was  borrowed  from 
the  bank,  and  that  the  defendant  made  his 
notes  to  the  bank  for  the  money,  and  that 
these  notes  provided  for  only  the  legal  rate 
of  interest  The  bank  was  unwilling  to  l^id 
the  money  without  an  indorser;  and,  to 
procure  the  indorsement  of  the  plaintiff^ 
the  defendant  agreed  to  pay  them  the  $900, 
as  well  as  to  indemnify  them  against  loss 
on  account  of  their  indorsement  It  is  dear 
that  the  $900  was  paid  as  a'  premium,  not 
to  the  bank,  but  to  the  plaintiffs  as  in- 
dorsers of  the  notes  made  by  the  defendant 
to  the  bank;  not  alone  for  securing  a  loan 
from  the  bank,  though  this  fact  would  not 
taint  the  transaction  with  usury,  but  for 
their  indorsement  of  the  notes.  The  trans- 
action was  perfectly  valid,  and  not  tainted 
with  usury.  "Where  the  lender  neither 
takes,  nor  contracts  to  take,  more  than 
legal  interest,  the  loan  is  not  r^idered 
usurious  by  money  paid,  or  agreed  to  be 
paid,  by  the  borrower  to  others  in  order  to 
obtain  the  loan.'*  Civ.  Code  1910,  I  3437. 
Therefore,  even  if  the  facts  showed  that  the 
$900  was  contracted  to  be  paid  to  the  plain- 
tiffs by  the  defendant  as  the  borrower  In 
order  to  obtain  the  loan,  this  would  not 
make  it  usurious.  But  the  evidence  shows 
that  the  plaintiffs  not  only  assisted  the 
defendant  in  obtaining  the  loan,  but  made 
it  possible  for  him  to  obtain  it,  in  agreeing 
to  become  indorsers  thereon.  It  is  well  set- 
tled in  this  state  that,  where  the  lender 
of  money  neither  takes  nor  contracts  to  take 
anything  beyond  lawful  interest,  the  loan 
is  not  rendered  usurious  by  what  the  bor- 
rower does  in  procuring  the  loan  and  using 
its  proceeds.  Merck  v.  American  Freehold 
Ck).,  79  6a.  213,  7  S.  E.  265;  Hughes  v.  Oris- 
wold,  82  Ga.  299,  9  S.  E.  1092.  In  this  case 
it  is  not  claimed  that  the  Citisens*  A  South- 
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6111  Bank  ever  took  or  contracted  to  take 
anything  for  tlie  loan  beyond  the  legal  In- 
terest, and  the  fact  that  the  borrower  gave 
his  notes  for  $900  to  the  plaintiffs  as  com- 
pensation for  the  risk  undertaken  by  them 
in  their  indorsement  and  for  their  serrices 
in  procuring  the  loan  did  not  make  the  loan 
by  the  bank  usurious,  and  it  was  a  per- 
fectly legal  contract  for  the  defendant  to 
make.  Blount  y.  Bowne,  82  Oa.  346,  9  S.  E. 
164.  Indeed,  the  answer  nowhere  aTers  that 
the  bank  had  any  knowledge  whatever  of 
this  contract  whidi  was  made  by  Jones  with 
the  Nortons. 

[3]  3.  The  next  point  urged  by  counsel  for 
the  plaintiff  in  error  is  that  the  suit  was  pre- 
maturely brought  for  the  reason  that  the 
notes  had  not  matured ;  that  the  transfer  of 
the  notes  by  the  creditor  to  the  sureties  was 
entirely  voluntary;  that  the  sureties  had 
no  right  to  proceed  untU  a  judgment  had  been 
obtained  against  them  and  their  liability  as 
sureties  had  been  fixed  and  determined  in 
law  by  judgment  or  otherwise.  In  support 
of  this  contention,  counsel  cites  section  3555 
of  the  Civil  Code  of  1910,  which  is  in  the 
following  language:  "If  the  principal  ex- 
ecutes any  mortgage  or  gives  other  security 
to  the  surety  or  indorser  to  indemnify  him 
against  loss  by  reason  of  bis  suretyship,  the 
surety  or  indorser  may  proceed  to  foreclose 
such  mortgage,  or  enforce  such  other  lien  or 
security,  as  soon  as, judgment  shall  be  ren- 
dered against  him  on  his  contract'*  In  so 
far  as  this  section  of  the  Code  is  applicable 
at  all  to  the  facts  of  this  case,  it  simply  pro- 
vides a  remedy  for  the  indorser  or  surety  in 
the  absence  of  any  stipulations  In  the  con- 
tract between  the  principal  and  the  surety 
on  the  subject  This  section  recognizes  the 
right  of  the  principal  to  give  to  his  surety 
or  indorser  a  mortgage  or  other  security  to 
secure  and  protect  him  on  his  indorsement 
or  suretyship,  and,  if  it  is  legal  for  such  a 
mortgage  to  be  given,  it  can  be  provided  in 
the  mortgage  that  it  can  be  foreclosed  or 
enforced  in  such  way  as  the  parties  may 
stipulate,  without  reference  to  the  statutory 
right  referred  to.  In  other  words,  in  such  a 
contract  it  would  be  i)erfectly  competent  for 
the  parties  to  stipulate  in  the  mortgage  that, 
on  failure  to  pay  one  of  the  installments,  all 
the  balance  of  the  debt  would  become  due, 
and  the  holder  of  the  mortgage  would  have 
a  right  to  proceed  to  collect  the  whole  debt 
But,  aside  from  all  this,  we  do  not  see  why 
It  was  not  perfectly  legitimate  for  the  sure- 
ties on  these  notes  made  to  the  bank  by 
Jones,  who  were  apparently  to  be  called  on 
to  pay  them  because  of  the  default  of  the 
maker  could  not  have  bought  the  notes  from 
the  bank,  and,  after  having  bought  them  and 
becoming  the  holders  thereof  for  a  valuable 
consideration,  have  exercised  the  right  given 
under  the  mortgage  to  declare  that  all  the 
notes  were  due  because  of  the  default  in  the 


payment  of  the  four  which  had  matured  be^ 
fore  the  transfer,  and  brought  suit  at  once, 
for  in  this  event  no  judgment  could  be  ob- 
tained against  the  sureties  as  they  had  ceas- 
ed to  be  sureties  and  were  the  holders  of 
the  notes,  and  were  subrogated  to  all  the 
original  rights  of  the  payee  as  against  the 
maker.  Of  course,  the  notes  for  $550  which 
were  given  to  the  plaintiffs  as  a  bonus  for 
their  services  and  as  a  compensation  for 
their  risk  in  becoming  sureties  for  the  de- 
fendant by  the  same  stipulations  in  the  mort- 
gage were  all  due,  and  the  plaintiffs,  being 
the  holders  of  all  the  notes  made  by  the 
same  maker,  could  bring  suit  thereon  in  the 
same  action  against  him.  In  other  words, 
the  suit  in  this  case  was  not  one  by  a  surety 
against  his  principal,  based  upon  the  fact 
that  he  as  surety  had  been  called  upon  to  pay 
the  debt  of  his  principal,  but  it  was  simply 
a  case  where  the  surety  had  become  the  hold- 
er by  purchase  of.  the  negotiable  instrument 
on  which  he  was  a  surety,  and,  as  such  hold- 
er of  the  note,  was  claiming  that  the  maker 
should  pay  him,  not  because  he  had  paid  the 
note  or  was  liable  thereon  as  surety,  but  be- 
cause he  stood  in  the  place  of  the  original 
payee,  and  for  that  reason  was  entitled  to 
payment  The  whole  contention,  it  seems  to 
us,  as  to  when  a  surety  would  have  a  right 
to  bring  a  suit  against  his  principal,  is  not 
germane  to  the  facts  set  out  by  the  plead- 
ings, which  are  not  in  dispute. 

[4]  The  foregoing  constitute  the  only  ques- 
tions which  are  insisted  upon  by  plaintiff  in 
error  before  this  court  and  which  are  em- 
braced in  his  brief,  many  other  questions 
raised  by  the  record  having  been  abandoned. 

[I]  The  evidence  for  the  plaintiffs,  whieb 
was  not  controverted  by  the  defendant,  de- 
manded the  verdict  which  was  directed  by 
the  court 

Judgment  affirmed. 


(»  Ga.  App.  871) 

WBIGHTSVILLB  A  T.  R.  CO.  ▼. 
VAUGHAN.     (No.  8,109.) 

(Court  of  Appeals  of  Georgia.    June  7,  1911.> 

(8yUahu9  by  the  Court.) 
1.  Pleading  (|I  46,  193*)  —  Petitiow  —  Des- 

CBIFTION    OF   FLAINTIFT— MaBBIAGB— "Mrs."" 

Where  the  plaintiff  in  a  case  is  a  female^ 
and  the  question  whether  she  is  married  or  sin- 
gle is  material  to  her  right  to  recover,  the  pe- 
tition should  disclose  the  fact  whether  she  is 
married  or  single.  This  is  a  formal  defect, 
but  it  may  be  reached  by  special  demurrer. 

(a)  The  prefix  '*MrB.,"  before  the  name  of  a 
party,  indicates  that  the  party  is  a  female, 
but  leaves  It  doubtful  whether  she  is  married' 
or  single  (using  the  word  "single**  in  a  sense 
broad  enough  to  include  a  divorced  person). 

[Ed.    Note.^For    other   cases,   see   Pleading,. 
Cent  Dig.  $S  101,  428;   Dec.  Dig.  ||  40,  193.^ 

For  other  definitions,  see  Words  and  Phras* 
es,  vol.  5,  p.  4615.] 
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2.  Plbadiho  (II  207,  225*)— Dxicxjbbbb--Sps- 

GIAL    DBMUBBES— AmJENDMENT. 

The  office  of  a  special  demurrer  to  a  plain- 
tilTi  petition  in  this  statcL  is  to  compel  the 
plaintiff  to  set  forth  hia  cnarge  or  ground  of 
complaint  plainly,  fully,  and  distinctly,  where 
he  has  failed  to  do  so.  A  petitioner  cannot  be 
required  by  special  demurrer  to  set  forth  the 
evidence  by  which  he  expects  to  prove  the  al- 
legations made  in  his  petition;  but  by  this 
means  he  can  be  compelled  to  give  a  plain,  dis- 
tinct, and  definite  statement  of  issuable  and 
traversable  facts,  instead  of  general  allegations 
of  liability,  or  instead  of  vague,  uncertain,  or 
ambiguous  recitals.  The  plaintiff,  to  meet  a 
special  demurrer,  mav  amend  as  a  matter  of 
course,  or  may  by  order  of  court  be  compelled 
to  amend,  upon  pain  of  a  dismissal  for  failure 
to  do  so. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  ||  512,  575-582;   Dec  Dig.  U  207, 

3.  Husband  awd  Wife  (||  209,  229*)— Ac- 
tion—Rioht  or  Action— Plkadino. 

Ordinarily  the  earnings  of  a  married  wo- 
man are  not  a  part  of  her  separate  estate,  but 
belong  to  her  husband.  Hence,  where  she  has 
received  a  tortious  personal  injury,  permanent- 
ly impairing  or  destroying  her  earning  capaci- 
ty, her  husband,  and  not  she,  has  the  right  to 
sue  for  the  loss,  so  far  as  relates  to  the  period 
of  their  joint  lives.  This  is  the  ordinary  rule, 
but  there  are  exceptions,  as  where  the  husband 
has,  expressly  or  impliedly,  consented  for  the 
wife  to  have  her  own  earnings,  or  where  the 
wife  is  living  separate  from  her  husband. 

(a)  Where  a  married  woman  sues  for  person- 
al injuries,  and  claims  the  right  to  recover  for 
earnings  or  for  loss  of  earning  capacity,  the 
•defendant  may,  by  special  demurrer,  compel 
her  to  allege  in  what  tight  she  claims  the  priv- 
ilege of  recovering  them,  whether  by  reason 
•of  her  husband's  consent,  or  by  reason  of  the 
fact  that  she  was  living  in  a  state  of  separa- 
tion. 

(b)  The  rule  above  announced  is  not  in  con- 
flict with  the  recqgpized  rule  that  the  jury,  in 
-estimating  the  damages  which  a  married  wo- 
man has  suffered  as  a  result  of  a  personal  in- 
jury, may  take  into  consideration,  on  the  ques- 
tion of  the  degree  of  her  pain  and  suffering, 
the  fact  that  her  earning  capacity  has  been  im- 
-paired. 

[EJd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  766-773 ;   Dec  Dig.  |i  200, 

4.  Husband   and   Wifb   (|   220*)— Action— 
BiQHT  OF  Action— Necessabies. 

Primarily  the  husband,  and  not  the  wife, 
is  responsible,  for  necessaries,  such  as  medicine 
and  medical  treatment  furnished  to  the  wife 
where  she  has  sustained  a  personal  injury; 
and  if  the  married  wotnan  seeks  to  hold  the 
wrongdoer  through  whose  act  the  personal  in- 
jury was  inflicted  responsible  for  such  expens- 
es, so  incurred  as  a  result  of  the  personal  in- 
jury, she  should  allege  the  facts  essential  to 
show  an  exception  to  this  general  rule,  and  by 
special  demurrer  may  be  compelled  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Husband 
Jind  Wife,  Dec.  Dig.  |  229.*] 

.5.  Appeal  and   Ebbob   (|   1040*)— Review— 
Habuless  Ebbob. 

Where  a  special  demurrer  is  well  taken, 
and  the  court  overrules  it,  the  error  is  prima 
facie  harmful,  but  not  necessarily  so.  If  the 
reviewing  court  can  with  reasonable  certainty 
say  that  no  harm  or  injury  has  resulted  to  the 
complaining  party,  a  new  trial  will  not  be 
granted,  notwithstanding  an  error  of  this  na- 
ture may  appear  in  the  record;  but  in  the 
present   case   this  court   cannot  say  that   the 


error  in  oyernUing  the  Qiedal  demarren  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4089-4106;  Dec.  Dig.  | 
1040.*] 

a  Husband  and  Wife  (|  210*)— Action- 
Right  OF  Action— Loss  of  Eabnino  Ca- 
pacity-*'Chose  IN  Action.'* 

Where  a  woman  suffers  a  tortious  person- 
al injury,  impairing  or  destroying  her  earning 
capacity,  the  cause  of  action  arising  therefrom 
becomes  a  "chose  in  action,"  within  the  mean- 
ing of  Civil  Code  1910,  |  2993,  and  a  part  of 
her  separate  estate,  notwithstanding  her  sub- 
sequent marriage,  though  the  damages  which 
under  the  law  she  would  have  been  entitled  to 
recover  as  a  result  of  the  tort  may  todode 
compensation  for  loss  of  earning  capacity,  which 
the  after-acquired  husband  would  have  been 
entitled  to  enjoy  if  it  had  not  been  previously 
destroyed  by  the  tort  Hence  in  such  a  case 
it  affords  no  defense  to  the  action,  based  upon 
the  loss  of  earning  capacity,  to  show  that  she 
married  between  the  date  of  the  injury  and 
the  date  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig,  S|  774-783 ;   Dec  Dig.  |  210.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1145-1148;   voL  8,  pu  7602.] 

Error  from  City  Court  of  SandersvUle;  K. 
J.  Hawkins,  Judge. 

Action  by  W.  M.  Vaughan  against  the 
Wrightsville  &  Tennllle  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Reversed,  with  direction. 

Daley  ft  Daley  and  Evans  ft  Evans,  for 
plaintiff  In  error.  Minter  Wimberly,  Jesse 
Harris,  and  Hardwlck  ft  Wright,  for  defend- 
ant in  error. 

POWEIX,  J.  Mrs.  Vaugban  sued  the  raU- 
road  company  because  of  personal  Injuries 
received  by  her  when  a  passenger  on  one  of 
the  company's  trains,  and  recovered  a  verdict 
of  $9,000.  The  defendant  has  excepted  con- 
cerning a  number  of  grounds  of  error ;  but 
there  are  nuiny  of  them  as  to  which  it  will 
not  be  necessary  to  rule,  on  account  of  the 
nature  of  the  decision  which  is  about  to  be 
rendered  in  the  case.  The  petition  is  brought 
in  the  name  of  "Mrs.  Willie  Mae  Vaughan" ; 
but  it  is  nowhere  stated  in  the  petiUon 
whether  the  plaintiff  was  a  married  woman, 
a  widow,  or  a  divorced  person.  Among  other 
elements  of  damages,  she  prayed,  to  recover 
for  loss  of  salary  and  loss  of  earning  capac- 
ity ;  it  being  alleged  in  this  respect  that  she 
was  employed  as  a  traveling  salesman,  and 
as  such  she  was  earning  $1X)0  per  month. 
She  also  asks  for  damages  on  account  of  hos- 
pital expenses,  doctor's  bill,  and  medicine, 
of  about  $1,000  in  amount  In  addition  to 
this  she  sought  damages  for  certain  physical 
injuries  which  were  inflicted  upon  her,  and 
for  pain  and  suffering. 

At  the  appearance  term  the  defendant  filed 
demurrers  to  the  i)etition,  on  the  following 
grounds: 

"Because  said  petition  is  filed  in  the  name 
of  Mrs.  Willie  Mae  Vaughan,  which  Implies 
that  she  Is  a  married  woman,  but  there  is  no 
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distinct  allegation  In  said  petition  showing 
whether  petitioner  is  a  single  or  married 
woman;  therefore  the  petition  is  too  vague 
and  uncertain,  for  this  reason.*' 

'^Because  in  the  seventeenth  paragraph  of 
plaintlff*B  petition  she  alleges  that  at  the 
time  of  said  accident  she  was  employed  as  a 
traveling  saleswoman  and  was  earning  $100 
per  month  in  such  capacity,  hut  she  does  not 
allege  whether  she  was  thus  en^sped  with 
the  consent  of  her  husband,  or  in  her  own 
right,  nor  does  she  allege  any  reason  why  she 
was  dependent  upon  her  earnings  for  her 
support." 

''Because  in  the  fourteenth  paragraph  of 
said  petition  certain  expenditures  are  set 
forth  for  doctor's  bill,  hospital  expenses, 
medicine,  and  loss  of  salary,  without  such 
allegations  as  would  show  petitioner's  right 
to  recover  for  such  items  and  expenses  in- 
curred." 

'because,  under  the  allegations  contained 
in  said  petition,  plaintiff  is  a  married  wo- 
man, and  as  such  has  no  right  to  recover  for 
loss  of  time  and  services  and  for  medical  bill 
and  hospital  expenses,  as  set  forth  in  said 
petition." 

The  court  overruled  the  demurrers,  and  ex« 
eeptions  pendente  lite  were  preserved. 

At  the  trial  it  appeared,  from  the  plain- 
tiff's  testimony,  that  at  the  time  of  her  in* 
Jury  the  plaintiff  was  a  married  woman,  and 
that  she  was  living  separate  from  her  hus- 
band, whose  name  was  Smith,  and  that  with 
his  consent  she  was  receiving  and  keeping 
her  earnings  to  her  own  use  and  benefit  A 
divorce  suit  was  pending  between  her  and 
Mr.  Smith  at  the  time  of  the  injury.  Be* 
tween  the  date  of  the  injury  and  the  date  of 
the  filing  of  the  suit  the  final  verdict  in  the 
divorce  suit  was  granted,  and  she  was  mar- 
ried to  Mr.  Vaughan,  with  whom  she  was 
living  at  the  time  of  the  trial.  The  marital 
status  of  the  plaintiff  is  involved  in  a  num- 
ber of  different  ways  In  the  course  of  the 
decision  of  the  points  raised  in  the  case. 
Some  of  the  points  arise  on  consid^ ation  of 
the  demurrers  Just  mentioned,  but  in  the 
motion  for  a  new  trial  the  point  is  also  made 
that,  inasmuch  as  she  had  remarried  before 
the  bringing  of  the  suit,  her  second  husband, 
and  not  she,  would  be  entitled  to  recover 
for  the  loss  of  her  earning  capacity  which 
the  injury  inflicted  on  her,  unless,  indeed, 
this  right  was  In  her  first  husband. 

[1]  1.  We  have  come  to  the  opinion  that 
the  court  erred  in  overruling  the  special  de« 
murrer  by  which  the  defendant  sought  to 
compel  the  plaintiff  to  state  whether  she  was 
a  single  or  a  married  woman  at  the  time  of 
her  injury,  especially  in  the  Ught  .of  the 
fact  that  the  court  also  overruled  a  special 
demurrer  which  pointed  out  that  she  had  not 
alleged  whether  she  was  engaged  in  business 
and  receiving  earnings  of  $100  a  month  with 
the  consent  of  her  husband,  or  in  her  own 
right,  and  overruled  a  special  demurrer  to 


the  paragraph  in  which  she  alleged  damages 
on  account  of  doctor's  bills,  hospital  expens- 
es, and  medicine,  without  further  allegations 
to  show  by  what  right  she  sought  to  recover 
for  these  items  of  expense.  The  extent  to 
which  a  woman  may  be  damaged  by  personal 
injury  usually  depends  upon  whether  she  is 
married  or  single  (using  the  word  '*slngle" 
in  a  sense  broad  enough  to  include  a  divorced 
person).  The  prefix  ''Sirs.,"  appearing  in 
connection  with  the  plaintiff's  name,  is  am- 
biguous. Cf.  Ballard  v.  St  Albans  Co.,  52  Vt 
325.  This  was  an  ambiguity  which  the  plain- 
tiff should  have  relieved  in  response  to  the 
special  demurrer.  However,  in  the  light  of 
the  fact  that  she  became  Mrs.  Vaughan  aft- 
er the  cause  of  action  arose,  and  in  the  light 
of  what  we  are  going  to  hold  herein  as  to 
the  materiality,  or  rather  lack  of  material- 
ity, of  her  marriage  to  Mr.  Vaughan,  we 
would  not  reverse  the  Judgment  for  this  de- 
linquency alone. 

The  most  serious  obJecti<m  to  the  petition 
was  that  pointed  out  by  the  other  special  de- 
murrers to  which  we  have  referred — ^that  in 
her  petition  she  sought  to  recover  damages 
because  of  the  loss  of  her  earnings,  without 
alleging  whether  she  was  engaged  in  the 
business  from  which  these  earnings  were 
received  with  the  consent  of  her  husband, 
or  in  her  own  right  and  that  she  sought  to 
hold  the  company  liable  to  her  for  doctor's 
bills,  hospital  charges,  and  noediclne,  without 
stating  further  any  reason  how  or  why  she, 
and  not  her  husband,  became  liable  for  these 
items  of  expense,  so  as  to  authorize  her  to 
recover  for  them  as  a  part  of  her  damages. 

[21  2.  This  brings  us  to  a  consideration  of 
the  nature  and  use  of  a  special  demurrer  in 
this  state.  This  question  was  very  ably 
treated  in  Kemp  v.  Central  of  Georgia  By. 
Co.,  122  Ga.  559,  60  S.  B.  465,  by  Mr.  Jus- 
tice Lamar  (whose  recent  and  well-merited 
elevation  to  the  highest  court  of  the  nation 
oihances  even  that  high  r^ard  in  which 
his  opinions  were  formerly  held  by  the 
bench  and  bar  of  this  statcO.  It  is  there 
pointed  out  that  under  our  liberal  system  of 
pleading  many  technical  nxles  have  been 
abolished,  and  that  petitions  containing  such 
incomplete  and  partial  statements  of  facts 
as  in  many  Jurisdictions  would  be  held  bad 
in  substance  are  not  so  regarded  in  this 
state,  and  if  the  petition  contains  enough 
to  amend  by  the  incompleteness  of  state- 
ment will  be  treated  as  a  defect  in  form 
rather  than  a  defect  in  substance;  that  gen- 
eral demurrer  is  the  means*  of  reaching  de- 
fects in  substance,  while  special  demurrer 
IS  the  remedy  against  formal  defects  or  in- 
completeness of  statement  It  is  pointed 
out  that  the  Code  (Civ.  Code  1010,  §  5538)  re- 
quires as  to  form  that  the  petition  shall 
**plainly,  fully,  and  distinctly"  set  forth,  not 
only  the  plaintiff's  "charge,"  but  aHao  his 
Aground  of  complaint  and  demand";  tlbat 
apy  failurar  to  comply  with  this  requirement 


694 


71  SOUTHEASTERN  REPORTSSl 


(6a. 


can  be  voluntarily  cored  by  amendment,  al- 
most as  a  matter  of  conrse;  and  the  learned 
justice  pointedly  asks:  "And  why  should 
there  be  reluctance  to  cure  the  defect?  The 
more  liberal  the  right  to  make  amendment, 
the  more  ready  should  the  party  be  to  make 
it,  and  the  court  to  require  it."  Then,  after 
adyertiniB:  to  the  proposition  tliat  it  Is  al- 
ways easier  to  allege  than  to  prove,  and  to 
the  inexpediency  of  the  court's  going  for- 
ward with  the  trial  of  a  case  as  to  which 
the  plaintiff,  in  knowledge  of  his  facts,  can- 
not conscientiously  allege  enough  to  state  a 
full  definite  cause  of  action,  he  continues: 
"In  view  of  the  liberality  in  holding  defec- 
tive petitions  good  as  against  a  motion  to 
disfuiss,  and  the  almost  unlimited  right  to 
amend,  but  with  a  recognition  at  the  same 
time  of  the  defendant's  right  to  a  full  state- 
ment, there  has  been  a  marked  tendency  in 
our  decisions  to  magnify  the  ofllce  and  Im- 
portance of  the  special  demurrer.  And  when 
the  defendant  calls  therefor,  he  is  entitled 
to  a  full  statement  of  time,  place,  circum- 
stance, and  facts  the  plaintiff  expects  to 
prove,  so  that  he  may  prepare  his  defense 
accordingly — whether  that  defense  be  by 
demurrer  or  by  plea  raising  an  issue  to  be 
passed  on  by  the  jury.  He  is  entitled  to  a 
statement  of  issuable  and  traversable  facts; 
not  to  general  allegations  of  negligence  or 
liability,  which,  at  last,  are  more  in  the  na- 
ture of  conclusions  than  allegations  of  fact" 
It  is  true  that  the  marked  tendency  no- 
ticed by  the  learned  justice  *'to  magnify  the 
office  and  the  importance  of  the  special  de- 
murrer" probably  reached  its  acme  when  the 
case  of  Kemp  v.  Central  Ry.  Co.,  supra, 
again  appeared  in  the  Supreme  Court  sub 
nom.  Central  of  Georgia  Ry.  Co.  v.  Branden- 
burg, 129  6a.  115,  58  S.  E  658,  when  the 
decision  sustaining  the  special  demurrers  In 
that  case  was  rendered  by  a  divided  court 
The  tendency  of  the  Supreme  Court  and  of 
this  court  is  now  somewhat  in  the  other 
direction.  Cf .  Bittick  v.  6a.,  Fla.  A  Ala.  Ry., 
136  6a.  — ,  70  S.  B.  1106  (rendered  in 
April),  in  which  the  views  expressed  by  the 
dissenting  justices  in  the  Brandenburg  Case 
seem  to  have  been  recognized  as  controlling. 
Despite  this  tendency  to  somewhat  modify 
the  breadth  of  the  scope  which  was  formerly 
given  to  the  office  of  special  demurrer,  there 
has  been  no  tendency  to  diminish  the  gener- 
al effect  of  the  rule,  so  far  as  it  allows  the 
defendant  by  special  demurrer  to  challenge 
the  petition,  if  it  fails  to  set  out  the  basal 
facts  definitely  and  without  ambiguity.  As 
Justice  Lumpkin  says  in  the  recent  case  of 
Riley  V.  Wrlghtsville  &  Tennille  R.  Co.,  133 
6a.  418,  421,  65  S.  B.  800,  893,  24  L.  R.  A. 
(N.  S.)  379:  "Useless  detail  and  elaboration 
are  not  required.  But  there  is  no  reason 
to  permit  vital  facts  in  a  case  to  be  pleaded 
in  vague,  uncertain,  or  ambiguous  terms, 
whidi  may  have  the  effect  of  not  putting 
the  advene  tide  cm  notice  aa  to  how  to  pre- 


I  pare  the  defense  or  to  allow  the  pleader  to 
fail  or  to  refuse  to  amend  as  to  such  matters 
wh^i  called  on  to  do  so  by  appropriate  [spe- 
cial] demurrer."  It  is  true,  as  this  court 
held  in  Cedartown  Cotton  Co.  v.  Miles,  2 
6a.  App.  79,  81,  58  S.  B.  289,  290,  *'the  plain- 
tiff is  not  required  to  set  forth  the  evidence^ 
either  direct  or  circumstantial,  by  which  he 
expects  to  establish  the  traversable  facts  al- 
leged in  the  declaration,  and  a  demurrer 
cannot  properly  be  used  to  compel  him  to 
do  so";  but  as  was  further  pointMl  out  in 
that  case,  there  is  a  vast  difference  between 
setting  forth  the  evidence  and  alleging  spe- 
cific facts  upon  the  which  the  plaintiff  bases 
his  case. 

[3]  3.  When  a  woman  seeks  to  recover  for 
lost  earnings,  or  even  for  lost  earning  capac- 
ity, it  becomes  basal  and  important  to  inquire 
whether  she  was  married  or  single,  and,  if 
married,  whether  she  was  living  in  a  state  of 
separation  from  her  husband,  or  was  entitled 
to  receive  her  earnings  by  reason  of  his  con- 
sent express  or  implied.  Notwithstanding 
the  general  contractual  emancipation  of  mar- 
ried women  in  this  state  by  reason  ot  the  act 
of  1866,  embodied  in  Civil  Code  1910,  I  2993, 
it  is  still  the  law  that,  in  the  absence  of  any 
contract  or  agreement  express  or  implied,  on 
the  part  of  her  husband  that  the  earnings  of 
his  wife  shall  be  retained  by  her  as  her  sep- 
arate estate,  they  belong  to  him.  Roberts  t. 
Haines,  112  6a.  842,  38  S.  B.  109.  It  is  true 
that  by  Civil  Code  1910,  |  2995,  the  acquisi- 
tions of  a  wife  living  separate  from  her  hus- 
band belong  to  the  wife,  and  it  follows  that 
'Vhen  a  married  woman  is  injured  by  the 
wrongful  conduct  of  another,  two  different 
causes  of  action  may  arise:  The  one  in  her 
favor  for  her  own  pain  and  suffering,  and  the 
other  in  favor  of  the  husband  for  the  loss  of 
his  wife's  services  and  for  expenses  incurred 
as  a  consequence  of  the  injuries  to  her. 
These  causes  of  action  are  separate  and  dis- 
tinct and  in  favor  of  different  parties."  6a. 
R.  Co.  V.  Tice,  124  6a.  459.  461,  52  S.  B.  916. 
917.  It  is  further  held  in  that  case  that  the 
damages  ensuing  to  the  husband  are  not  con* 
fined  to  the  value  of  her  services  in  the 
household ;  *'but  when  at  the  time  of  the  in- 
jury she  is  actually  engaged  in  a  business  or 
calling  or  avocation  which  results  in  earnings 
for  the  husband,  and  there  is  nothing  to  in- 
dicate that  there  was  any  agreement  between 
the  husband  and  wife  that  this  should  termi- 
nate at  any  time  in  the  future,  we  think 
that  as  against  the  wrongdoer  the  inference 
is  to  be  indulged  that  the  wife  will  continue 
the  work  for  the  benefit  of  her  husband  dur- 
ing that  period  of  her  life  in  which  she  is  a- 
ble  to  perform  the  services." 

Therefore,  in  this  case,  whoi  the  plaintilT 
showed  by  her  petition  that  she  was  a  wo- 
man, and  left  it  doubtful  as  to  whether  she 
was  married  or  single,  and  whether  she  was 
living  s^arate  from  her  husband,  or  whether 
there  was  any  agreement  beCwaen  lier  anil 
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her  husband  that  she  should  have  her  own 
earnings,  it  left  "rltal  facts  in  the  case  plead- 
ed In  vague,  uncertain,  or  ambiguous  terms,** 
and  as  there  was  a  special  demurrer  pointing 
out  this  very  delinquency,  and  as  the  plaintiff 
f aUed  and  refused  to  amend  in  this  respect, 
we  are  constrained  to  hold  that  the  court 
•erred  In  overruling  the  special  demurrer.  In 
ruling  this  we  have  not  overlooked  the  fact 
that  the  wife^  as  well  as  the  husband,  has 
an  interest  in  her  earning  capacity,  and  that 
she  may  show  that  she  has  lost  that  earning 
capacity,  as  proof  tending  to  establish  the 
degree  of  pain  and  mental  anguish  she  has 
suffered,  but  this  is  a  very  different  thing 
from  recovering  for  loss  of  earnings  or  loss 
of  earning  capacity  as  such.  Powell  ▼.  Au- 
inista  R.  Co.,  77  Ga.  102,  200,  3  S.  E.  757; 
Atlanta  Street  By.  v.  Jacobs,  88  Ga.  647,  16 
S.  E.  825;  Metropolitan  B.  v.  Johnson,  90 
Oa.  500,  508,  16  S.  E.  49. 

[4]  4.  Taking  up,  now,  the  special  demur- 
rer which  pointed  out  the  Indeflniteness  and 
Incompleteness  with  which  the  plaintiff  has 
set  up  her  right  to  recover  for  doctor's  bills, 
hospital  expenses,  and  druggist's  bills:  The 
only  allegation  as  to  these  items  Is  as  follows: 
"Petitioner  further  shows  that  said  defend- 
ant company  Is  indebted  to  her  in  actual 
damages  in  the  following  bill  of  particulars: 
Doctor's  bill,  $670;  hospital  expenses,  $168; 
medicine.  $125."  Primarily  the  husband  is 
bound  for  all  necessaries  furnished  to  the 
wife,  whether  she  is  living  with  him  or  sepa- 
rate^ from  him,  unless  she  is  living  in  adul- 
tery with  another  man,  or  unless  she  has  vol- 
untarily abandoned  him  without  sufficient 
provocation,  and  the  husband  has  given  no- 
tice that  he  will  not  be  bound.  Civil  Code 
1910,  If  2906,  2997.  While  a  married  woman 
has  such  contractual  ability  that  she  can 
make  a  special  contract  to  pay  for  necessa- 
ries furnished  to  her,  still  where  it  does  not 
affirmatively  appear  that  she  has  so  contract- 
ed, and  it  merely  appears  that  the  necessa- 
ries were  furnished,  it  is  to  be  presumed  that 
she  contracted  for  them  In  the  right  of  her 
general  agency  for  her  husband,  and  that  he, 
and  not  she,  is  liable  for  them.  Freeman  v. 
Holmes,  62  Ga.  556;  Bushing  v.  Clancy,  92 
Ga.  769,  19  S.  B.  711.  Therefore,  even 
if  we  should  construe  the  petition  as  capable 
of  asserting  that  the  plaintiff  claimed  that, 
by  reason  of  the  infliction  of  injuries  upon 
her,  an  expenditure  for  necessary  medical  at- 
tention and  supplies  in  the  sum  named  arose, 
still  prima  facie  this  would  be  a  damage 
caused  to  the  husband,  and  not  to  her.  Lew- 
is V.  City  of  Atlanta,  77  Ga.  756,  4  Am.  St 
Rep.  108;  Georgia  B.  Co.  v.  Tlce,  124  Ga. 
450,  52  S.  B.  916.  Before  she  could  recover 
for  these  things.  It  would  be  necessary  for 
her  to  show,  and  therefore  to  allege.  If  re- 
quired to  do  so  by  special  demurrer,  that  her 
.  husband  had  failed  or  refused  to  furnish  her, 
and  that  she  had  contracted  for  them  on  her 
own  liability.    This  she  failed  to  do,  even 


after  special  demurrer  calling  attention  to 
the  delinquency.  It  seems  plain  that  the 
court  erred  in  overruling  this  demurrer.  As 
the  Supreme  Court  states  it  In  Boberts  v. 
Haines,  112  Ga.  842,  38  S.  E.  100:  '*Whlle  it 
is  true  that  the  act  of  1866  has  wrought  ma- 
ny changes  In  the  law  with  reference  to  the 
separate  estate  of  a  married  woman,  there 
is  still  Imposed  upon  the  husband  the  obli- 
gation to  support  his  wife,  with  the  corre- 
sponding right  to  her  sc»rvices  and  earnings 
during  coverture."  It  is  to  be  noticed,  also, 
that  under  the  Code  sections  mentioned 
above  the  prima  fade  liability  of  the  hus- 
band for  necessaries  furnished  to  the  wife 
does  not  cease  upon  his  consenting  for  his 
wife  to  receive  and  to  have  her  earnings  to 
her  own  benefit 

[I]  5.  Having  reached  the  conclusion  that 
the  court  committed  error  in  overruling  these 
special  demurrers,  It  becomes  our  duty  to 
look  somewhat  further  into  the  matter ;  for 
it  is  not  every  erroneous  ruling  upon  special 
demurrer  that  will  require  the  grant  of  a  new 
trial.  The  error  Is  prima  fade  harmful; 
but  there  are  cases  in  which  the  record  dem- 
onstrates that  the  error  was  in  fact  harm- 
less, and  no  reversal  will  be  granted  for  harm- 
less error.  After  a  careful  examination  of 
the  present  record,  we  cannot  say  that  these 
errors  were  harmless.  The  record  shows 
that  the  only  witness  who  testified  as  to 
these  basal  facts  upon  which  the  plaintiff 
daimed  the  right  to  recover  for  her  loss 
of  earnings  and  earning  capadty,  the  expens- 
es of  her  medical  treatment,  etc,  was  the 
plaintiff  herself.  It  Is,  of  course,  entirely 
possible — Indeed,  we  may  say  very  probable — 
that  her  statement  as  to  these  matters  Is  the 
truth;  but  as  she  dedlned,  in  response  to 
special  demurrer,  to  give  the  information  In 
advance  as  to  what  she  expected  to  prove  as 
to  these  things,  she  put  the  defendant  to  the 
disadvantage  of  being  unable  to  prepare  its 
defense,  so  far  as  the  contradiction  of  the 
matters  was  concerned.  It  may  be  that,  if 
the  defendant  had  known  In  advance  that  she 
proposed  to  claim  that  her  husband  had  con- 
sented for  her  to  recdve  her  earnings,  it 
might  have  obtained  the  testimony  of  this 
husband  and  have  proved  the  contrary  by 
him,  or  might  have  proved  that  the  husband 
was  able  and  willing  to  have  paid  for  her 
medical  treatment  Indeed,  it  Is  impossible 
to  say  what  the  defendant  could  or  could  not 
have  proved  on  this  subject  if  It  had  only 
known  what  the  plaintiff  was  going  to  claim 
as  to  it  We  seriously  question  that  even  un- 
der her  own  testimony  she  made  out  a  case  of 
liability  so  far  as  the  medical  treatment  and 
other  similar  expenses  are  concerned;  and 
we  cannot  say  whether  the  jury  allowed  these 
items  in  the  computation  of  the  damages  or 
not 

[I]  6.  As  there  will  likely  be  another  trial 
of  the  case  (for  we  assume  that  the  plaintiff 
will  amend  to  cure  the  deUnquendes  to  which 
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these  ipedal  demttrfers  are  directed),  we  feel 
that  ft  is  necessary  for  us  to  decide  an- 
other point,  which,  If  decided  In  favor  of  the 
plaintiff  In  error,  would  be  controlling  In  the 
case.  It  Is  insisted  that,  since  the  plaintiff 
remarried  after  her  Injury,  she  cannot  recov- 
er damages  for  the  permanent  loss  of  her 
earning  capacity,  on  the  ground  that  her 
new  husband  would  be  entitled  to  her  earn- 
ings. We  do  not  think  that  the  point  is  well 
talcen.  When  tort  is  committed  upon  a  mar- 
ried woman,  the  right  to  sue  for  damages 
which  ensue  therefrom  is  one  of  those  choses 
in  action  Which  by  the  act  of  1866  (Civil 
Code  1910,  I  2998)  vests  in  and  belongs  to  the 
wife  as  a  part  of  her  separate  estate.  City  of 
Atlanta  v.  Dorsey,  73  Ga.  479  (especially  at 
top  of  page  481  of  the  opinion).  **If  a  right 
of  action  accrues  at  all  on  account  of  a  person- 
al Injury,  It  arises  Immediately  upon  the  oc- 
currence thereof.  The  damages  may  continue 
for  years  or  be  permanent  in  character ;  but 
the  right  to  sue  arises  at  once."  King  v. 
Sou.  Ry.  Co.,  126  Ga.  794,  795,  65  S.  E.  965,  8 
L.  R.  A.  (N.  S.)  544.  The  personal  Injury 
which  the  plaintiff  received  converted  her 
earning  capacity  into  a  chose  in  action,  rep- 
resented by  her  right  to  sue  for  the  Impair- 
ment or  destruction  of  her  earning  capacity ; 
so  that,  when  this  second  husband  married 
the  plaintiff,  he  married  her,  not  as  possess- 
ing an  earning  capacity  of  which  he  as  hus- 
band might  have  taken  the  benefit,  but  as 
possessing  a  chose  in  action  which,  under 
the  Code,  remained  her  separate  estate. 
When  a  man  marries  a  woman  in  this  state, 
he  is  entitled  to  her  earnings,  domestic  and 
otherwise,  so  far  as  she  is  able  and  willing 
to  exert  herself  to  perform  them  for  his  bene- 
fit, and  if  a  wrongdoer  thereafter  comes 
along  and  impairs  the  existing  earning  capaci- 
ty, a  right  of  action  in  the  husband's  favor 
arises  because  of  the  wrong  which  has  thus 
been  done;  but  If  the  woman  he  marries  has 
already  converted  her  earning  capacity  into 
cash,  or  into  property,  or  Into  a  chose  In  ac- 
tion, he  takes  only  what  is  left  of  the  earning 
capacity  for  his  own,  and  she  remains  the 
owner  of  the  cash,  or  the  property,  or  of  the 
chose  in  action  as  the  case  may  be.  This 
particular  point  is  somewhat  rare,  but  the 
Supreme  Court  of  New  Jersey  In  the  case  of 
Reading  v.  Pennsylvania  R.  Co.,  52  N.  J.  Law, 
264,  19  Atl.  321,  had  a  very  similar  point, 
and  took  the  same  view  as  that  which  we 
are  here  expressing. 

The  Judgment  will  be  reversed,  because  the 
court  erred  In  overruling  the  special  demur- 
rers, but  with  direction  that  the  trial  court 
give  the  plaintiff  the  privilege  of  saving  the 
petition  from  dismissal  by  making  an  amend- 
ment adequate  to  cure  the  deficiencies  point- 
ed out  CJf.  Riley  v.  Wrightsvllle  &  Tennllle 
R.  Co.,  133  Ga.  413  (5),  65  S.  E  890,  24  L.  R. 
A.  (N.  S.)  379. 

Judgment  reversed,  with  direction.  ' 


*  (9  Ga.  App.  ao> 

SOUTHERN  RT.  CO.  v.  BRANCH. 
(No.  2,833.) 

(Court  of  Appeals  of  Georgia.    June  7»  1911«> 

(8yttdbu9  hy  the  C<Hirt,) 

1.  WoBK  AND  Labor  (S  9*)— Breach  of  Cow- 
TB ACT  — Nature  and  Form  of  Rehkdt  — 
Quantum  Meruit. 

One  of  the  different  remedies  which  accrues 
to  a  party  to  an  indivisible  contract  when  the 
other  party  wholly  refuses  to  perform  is  the 
right  to  sue  on  a  quantum  meruit  for  his  serv- 
ices, or  for  such  money  as  he  has  expended,  if 
he  himself  has  done  anything  under  the  contracts 
or  has  paid  out  money  in  the  execution  of  it» 
terms. 

[M.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  f|  23,  24;  Dee.  Dig.  |  9.*] 

2.  DAlfAOBS  (1 188*)  — BVIDBKCaB  — WmoBT  — 

Measure  of  Damages. 

Where  the  value  of  property,  or  of  a  paper 
evidencing  the  lefral  title  to  property,  is  involvied^ 
the  amount  which  the  property  or  instrument 
in  question  has  been  treated  by  the  parties  in 
their  transactions  In  relation  thereto  as  being 
worth  is  of  such  evidentiarr  value  as  to  author- 
ize the  jurv  to  infer  that  it  represents  the  true- 
market  value,  especially  in  tiie  absence  of  aU^ 
evidence  to  the  eontraiy. 

[Ed.  Note.— For  other  cases,  see  Damages,  Dec^ 
Dig.  I  IBS.*] 

3.  T&IAL  (§  232*)— InBTRUCJTIOHS— REQUISTTBa 

AND  Sufficiency. 

The  contention  that  the  court  did  not  treat 
the  plaintiff  in  error  fairlv  in  the  presentation 
of  the  issues  to  the  Jury  is  not  well  taken,  as 
appears  from  an  inspection  of  the  charge  as  a 
whole. 

[Ed.  Note.—For  other  cases,  see  Trial,  Dec. 
Dig.  I  232.*] 

4.  Appeal  awd  BbROR  (|  026*)— Review— Pbb- 
suKPTioN— Admission  of  Bvidbnce. 

"An  objection  that  a  document  offered  In  evi- 
dence  was  not  admissible,  because  the  execution- 
of  the  same  was  not  proved  as  required  bv  law, 
beins:  overruled,  the  presumption  Is  that  the  ex- 
ecution was  duly  proved,  unless  the  contrary- 
affirmatively  appears,  either  bj  an  authentic 
statement  that  there  was  no  evidence  of  execu* 
tion,  or  by  settin?  out  such  evidence  on  that  sub- 
ject as  was  adduced  to  the  presiding  judge. 
Mere  preliminary  evidence  upon  such  a  question 
is  not  for  insertion  in  the  brief  of  the  evidence 
r(Hiuisite  to  support  a  motion  for  a  new  trial. 
Consequently  its  absence  from  the-  brief  does 
not  warrant  the  conclusion  that  the  overruled 
objection  should  have  been  sustained.*' 

[Dd.  Note,— For  other  cases,  see  Appeal  and" 
Error,  Cent  Dig.  f§  3735-3747;  Dec.  Dig.  | 
926.*] 

(Additional  ByttahiU  hy  BditarM  Siait.) 

5.  Contracts  (8  324*)— Action  for  Breach- 
Nature  AND  Form  of  Remedy. 

Where  a  railroad  company  broke  its  con- 
tract to  transfer  to  plaintiff  a  bill  of  lading  on 
the  pajrment  of  the  value  of  the  roods  involved, 
the  fact  that  the  plaintiff  acquired  rights  which 
he  could  have  enforced  In  equity,  or  that  the 
law  gave  him  the  right  to  nse  the  name  of  the 
holder  of  the  legal  title  to  bring  an  action  for 
use  in  his  favor,  does  not  Impair  his  right  of  ac- 
tion against  the  railroad  company  for  breach  of 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  154^1557 ;  Dec.  Dig.  I  324.*] 

6.  New  Trial  {|40*)— Ground— Erbokeous 
Instruction— Harmless  Error. 

Failure  to  charge  more  specifioally  as  to  the 
basis  of  damages  is  not  ground  for  new  trial, 


*For  other  eases  see  tame  tople  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Indeze»- 
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where  the  Jury  foand  .  the   right  amouat,  and 
there  was  no  request  for  further  instruction. 

[Dd.  Note.--For  other  cases,  see  New  Trial, 
Cent.  Dig,  K  02-66 ;  Dec.  Big.  |  40.*] 

Error  from  City  Court  of  Baxley;  J.  P. 
Highsmith,  Judge  pro  hac. 

Action  by  E.  Branch  against  the  Southern 
Railway  Company.  From  a  Judgment  in 
favor  of  plaintifF,  defendant  brings  error. 
Affirmed. 

Bennet,  Twitty  St  Reese  and  J.  B.  Moore, 
for  plaintiff  in  error.  W.  H.  Watson  and 
Jas.  R.  Thomas,  for  defendant  in  error. 

POWELL,  J.  Branch  sued  the  Southern 
Railway  Company,  alleging:  That  he  had 
been  agei\t  for  the  company  at  Bazley,  6a., 
and  that  a  shipmoit  of  shoes  came  to  that 
place  by  freight  from  A.  W.  Tedcastle  & 
Co.,  of  Boston,  Mass.,  as  shippers,  consigned 
to  themselves,  "order  notify"  Mr.  F.  A.  Mor- 
ris; that  is,  that  the  goods  were  shipped 
with  the  bill  of  lading  attached  to  a  draft 
for  $103.50,  the  price  of  the  goods.  That 
Mr.  Morris  failed  to  pay  the  draft,  and, 
acting  on  what  purported  to  be  instructions 
from  Tedcastle  &  Co.,  he,  as  agent  for  the 
railway  company,  reshipped  tlie  goods  to 
Coggins  &  Brown,  a  firm  of  merchandise 
brokers  In  Atlanta.  -That  Tedcastle  A  Co. 
afterwards  filed  claim  for  the  value  of  the 
goods,  insisting  that  they  had  not  ordered 
them  reshipped.  That,  when  this  claim  was 
filed  with  the  railroad  company,  the  plain- 
tiff was  unable  at  the  time  to  produce  the 
written  order  of  reshipment,  and  made  an 
agreement  with  the  daim  agent  of  the  rail- 
road company  tlxat  he  would  pay  to  the  com- 
pany the  value  of  the  goods,  and  that  they 
might  settle  with  Tedcastle  &  Co.,  with  the 
understanding  that  the  company  would 
transfer  and  deliver  to  him  the  bill  of  lad- 
ing and  other  papers  under  which  title  to 
the  goods  was  held.  That  he  paid  the  mon- 
ey to  the  railroad  company,  but  that  they 
had  refused,  over  his  demands,  to  transfer 
to  him  the  bill  of  lading  and  other  papers  by 
which  the  title  to  the  shipment  was  held. 
The  answer  of  tlie  defendant  consisted 
merely  of  a  denial  of  the  salient  features 
of  the  plaintiff's  petition.  The  plaintiff  in- 
troduced enough  evidence  to  prove  his  case 
as  laid,  and  the  Jury  returned  a  verdict  in 
his  favor  for  the  amount  that  he  had  paid 
to  the  railroad  company,  with  interest.  In 
its  motion  for  a  new  trial,  the  railroad 
makes  a  number  of  assignments  of  error. 

[t]  The  first  point  Is  that  the  verdict 
should  be  set  aside  on  the  general  grounds, 
because  it  does  not  appear  from  the  evi- 
dence how  or  wherein  the  transfer  and  de- 
livery by  the  railroad  company  to  the  plain- 
tiff of  the  bill  of  lading,  papers,  receipts, 
documents,  etc.,  would  have  enabled  him  to 
secure  Judgment  against  Coggins  A  Qrown, 
to  whom  the  goods  were  finally  delivered; 


that  a  formal  transfer  of  these  papers  was 
not  necessary  to  put  the  title  in  the  plain- 
tiff; that  even  if  the  legal  title  was  not 
transferred  by  the  mere  fact  of  his  paying 
the  money,  still  that  he  had  an  equitable 
title  thereby,  and  could  have  sued  in  equity 
to  assert  all  of  his  rights;  and  that  even  if 
this  was'  not  so,  still  he  could  have  used 
the  name  of  the  holder  of  the  legal  title  as 
plaintiff  for  his  use  for  the  purpose  of  suing 
Coggins  &  Brown,  or  whoever  it  was  neces- 
sary to  sue  in  order  to  recover  for  the  value 
of  the  goods.  The  plaintUTs  suit,  it  must 
be  remembered,  proceeded  on  the  theory  that 
he  had  made  a  definite  contract  with  the 
railroad  company  that,  if  he  paid  them  this 
sum  of  money,  they  would  transfer  to  him 
the  writings  by  which  the  title  to  the  goods 
had  been  held,  and  that  the  railroad  com- 
pany had  breached  that  contract  by  refus- 
ing to  carry  out  their  portion  of  it  in  any 
respect  The  Supreme  Court  in  the  case  of 
Harden  v.  Lang,  110  Ga.  892,  3^,  36  S.  E. 
100,  101,  In  discussing  the  rights  of  one  of 
the  parties  to  an  indivisible  contract,  where 
the  opposite  party  had  breached  it  by  failing 
to  perform,  shows  that  the  injured  party  has 
a  number  of  remiedles,  one  of  which  is  stat- 
ed as  follows:  "If  he  had  done  anything 
under  the  contract,  or  paid  out  any  money 
in  the  execution  of  its  terms,  he  had  a  right 
to  sue  on  a  quantum  meruit  and  recover  for 
the  same,  this  being  a  cause  of  action  dis- 
tinct from  the  original  contract,  but  based 
upon  a  contract  created  by  law."  The  plain- 
tiff in  this  case  did  not  contract  for  the 
equitable  title  to  the  goods,  but  for  the  legal 
title,  and  the  defendant  company  wholly 
failed  to  perform  its  contract  in  this  respect ; 
and  under  the  ruling  Just  quoted,  the  plain- 
tiff because  of  this  breadi,  became  entitled 
to  recover  in  an  action  ex  contractu  the  very 
amount  which  he  did  recover— that  is,  the 
amount  he  paid  over  to  the  railroad  com- 
pany, with  interest 

[1]  Able  counsd  for  the  plaintiff  in  error 
are  doubtless  correct  in  the  proposition  that 
the  transaction  vested  the  plaintiff  in  this 
case  with  rights  which  he  could  have  enforc- 
ed in  equity,  Just  as  effectively  as  he  might 
have  enforced  those  same  rights  at  law,  if 
the  formal  transfer  of  the  writings  had  been 
made  to  him.  But  we  do  not  think  that  this 
fact  or  the  fact  that  the  law  gave  him  the 
right  to  use  the  name  of  the  holder  of  the 
legal  title  for  the  purpose  of  bringing  an  ac- 
tion for  use  in  hit  favor,  in  any  wise  im- 
pairs his  right  to  insist  that  the  company's 
refusal  to  transfer  the  formal  title  Is  a 
breach  of  the  contract  To  say  that  the 
party  Is  entitled  to  the  one  remedy  is  not  to 
deny  that  he  has  the  other  also,  ^or  in- 
stance, if  A.  makes  a  contract  with  B.,  call- 
ing for  a  warranty  deed  to  a  certain  piece  of 
land,  as  to  which  B.  holds  the  legal  title, 
and  a9  to  which  C.  holds  an  illegal  posses- 
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slon,  and  A.  pays  to  B.  the  Btipnlated  pur- 
chase price  and  demands  the  warranty  deed, 
and  B.  retains  the  price,  but  refuses  to  make 
the  deed,  it  cannot  be  questioned  that  A. 
thereby  acquires  the  right  to  assert  a  com- 
plete equitable  title  to  the  land,  as  well  as 
the  right  to  use  the  name  of  B.  as  his  lessor 
in  ejectment,  if  the  action  be  brought  in  the 
fictitious  form,  or  as  plaintiff  suing  for  his 
use,  if  the  action  be  brought  under  the  code 
procedure,  and  that  by  a  proceeding  either 
at  law  or  in  equity  he  could  thus  recover 
the  land  from  C.  Still,  notwithstanding  all 
this  is  true,  A.  has  the  right  to  insist  upon 
his  warranty  deed,  and  to  treat  B/s  failure 
to  execute  it  as  a  breach  of  the  contract, 
and  may  decline  to  proceed  for  the  land 
itself,  and  many  maintain  a  suit  against  B. 
for  the  amount  which  he  has  paid  him ;  and 
the  analogy  between  the  case  suggested  and 
case  at  bar  is  so  complete,  it  seems  to  us, 
as  to  answer  fully  the  argument  of  counsel 
as  to  this  point. 

[2]  2.  It  is  further  insisted  that  the  burden 
was  upon  the  plaintiff  to  show  that  the  rail- 
road company's  breach  of  the  contract  had 
damaged  him,  and,  further,  to  furnish  to  the 
Jury  definite  proof  by  which'  they  could  meas- 
ure the  extent  of  this  damage,  and  that  there 
was  a  failure  of  proof  in  this  respect;  that 
it  is  not  shown  what  the  shoes  were  worth, 
or  that,  if  the  title  papers  had  been  trans- 
ferred to  the  plaintiff,  he  could  have  collect- 
ed anything  under  any  Judgment  which  he 
might  have  obtained  against  Ck>ggin8  & 
Brown,  because  it  was  not  shown  that  Cog- 
gins  &  Brown  were  solvent  We  think  the 
Jury  had  before  them  facts  and  circumstanc- 
es from  which  they  could  well  have  inferred 
the  value  of  the  shoes,  and  of  the  writings 
by  which  the  legal  title  to  them  was  held. 
Conceding  that  the  measure  of  damage  was 
not  fixed  at  the  amount  the  plaintiff  paid 
the  defendant,  with  interest,  and  that  it  was 
necessary  for  the  plaintiff  to  show  the  value 
of  the  goodSy  or  of  the  title  papers  by  which 
they  were  held,  we  still  think  that  there  was 
enough  evidence  upon  which  the  Jury  could 
have  based  an  intelligent  and  accurate  infer- 
ence. The  fact  that  the  original  shippers 
had  shipped  them  out  with  a  draft  for  this 
amount  attached  to  the  bill  of  lading,  and  the 
fact  that  the  defendant,  in  settling  with  the 
plaintiff,  recognized  that  a  claim  of  this 
amount  was  proper,  is  certainly  enough,  in 
the  absence  of  any  evidence  to  the  contrary, 
to  lead  an  intelligent  Juror  to  assume  that 
the  goods  were  worth  this  amount,  at  which 
they  had  been  uniformly  valued  in  the  trans- 
actions .of  the  parties.  We  further  think 
that  the  fact  that  the  plaintiff  was  buying 
and  the  defendant  was  selling  what  practical- 
ly amounted  to  an  account  against  Coggins 
A  Brown,  on  the  basis  of  100  cents  on  the 
dollar,  was  sufficient.  In  the  absence  of  evi- 
dence to  the  contrary,  to  authorize  the  Jury 
to  assume  that  Coggins  &  Brown  were  sol- 


vent, and  that  a  Judgment  against  them> 
would  be  good. 

[3]  3.  Another  insistence  of  the  plaintiff 
in  error  is  that  the  trial  Judge  was  not  fair 
in  his  charge  to  the  Jury,  because  he  instruct- 
ed  the  Jury  at  undue  length  as  to  the  con- 
tentions of  the  plaintiff,  and  made  no  corre- 
sponding presentation  of  the  contentions  of 
the  defendant.  An  examination  of  the  en- 
tire charge  shows  that  it  is  a  very  concise 
presentation  of  the  issues  in  the  case  and  the 
principles  of  law  applicable  thereto.  The 
Judge  stated  the  salient  allegations  of  the 
plaintiff's  petition,  and  then  told  the  Jury 
that  the  defendant  denied  these  things,  and 
that  correctly  states  the  status  of  the  plead- 
ings. He  then  instructed  the  Jury  that  the 
burden  would  be  upon  the  plaintiff  to  satisfy 
them  as  to  these  elements  of  the  case  (taking 
them  up  in  detail)  before  there  could  be  any 
verdict  .in  his  favor,  and  that.  If  they  found 
that  he  had  proved  them,  there  might  be  a 
verdict  in  his  favor.  The  fact  that  the  con- 
tentions of  the  plaintiff  were  detailed  at 
length  was  not  a  matter  of  special  favor  to 
the  plaintiff,  for  they  were  thus  detailed  in 
connection  with  a  statement  that  these  were 
the  things  which  the  plaintiff  would  have  to 
prove  before  he  could  recover.  It  may  be 
noted  in  this  respect  that  the  court  not  only 
put  upon  the  plaintiff  the  burden  of  prov* 
ing  these  things,  but  of  proving  them  by  a 
higher  degree  of  evidence  than  that  required 
in  civil  investigations,  for  he  told  the  Jury 
that  the  plaintiff  had  the  burden  of  showing 
these  things  te  the  satisfaction  of  the  Jury  to 
"a  moral  and  reasonable  certainty,"  which, 
of  course,  is  the  rule  in  criminal,  and  not  in 
civil,  cases. 

[6]  It  may  be  that  the  court  should  have 
instructed  the  Jury  more  specifically  as  to 
the  basis  upon  which  they  should  calculate 
the  damages,  instead  of  charging  them  gen- 
erally that  they  should  return  in  his  fttvor 
whatever  amount  they  "might  think  that  he 
was  damaged  by  reason  of  the  failure  of  the 
defendant  to  comply  with  the  contract,**  in 
the  event  they  found  in  his  favor  as  to  the 
facts  upon  which  his  right  to  recover  was 
based;  but  as  the  Jury  found  the  right 
amount,  and  as  the  evidence  did  not  admit 
of  two  findings  on  this  issue,  and  as  there 
was  no  request  for  further  instructions,  there 
is  no  reason  to  grant  a  new  trial  on  this 
ground. 

[4]  4.  Some  of  the  grounds  of  the  motion 
for  new  trial  complain  of  the  admission  of 
writings  without  sufficient  proof  of  their  ex- 
ecution, and  of  the  admission  of  the  secon* 
dary  evidence  of  writings  without  a  suffi- 
cient accounting  for  the  absence  of  the  orig- 
inal. These  grounds  themselves  are  not  in 
proper  form  to  present  the  question  for  con- 
sideration (Arnold  V.  Adams,  4  Ga.  App.  56 
[2],  60  S.  B.  815) ;  but,  aside  from  this  tech- 
nical delinquency,  we  may  say  that  there 
was  no  abuse  of  discretion  en  the  part  of 
the  trial  Judge  In  admitting  this  evidence. 
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ta  the  light  of  what  was  actually  proved  as 
to  the  execation  of  the  writings  and  as  to 
the  inaccessibility  of  the  originals.  Besides, 
these  writings  related  to  a  feature  of  the 
case  which  was  immaterial,  because  the 
plaintiff's  right  to  recover  would  have  been 
the  same,  irrespective  of  what  might  have 
been  the  truth  as  to  the  particular  matter 
to  which  these  writings  related. 

Having  carefully  gone  through  the  record, 
we  find  no  reason  for  granting  a  new  trial. 

Judgment  affirmed. 

(9  Oa.  App.  424) 

MORSE  et  a!.  V.  STATB.    (No.  8,365.) 
(Court  of  Appeals  of  Georgia.     Jane  7,  1911.) 

(8yllahu9  hp   the  Court.) 

1.  False  Pbetbnses  (i  11*)— Elements  or  Of- 
venses-Obtainino  Real  Pbopeett. 

While  the  particular  statutes  creating  and 
defining  the  offense  of  cheating  and  swindling 
or  obtaining  property  under  false  pretenses  re- 
late specially  to  personal  property,  or  that 
character  of  propertv  which  is  subject  to  lar- 
cenous asportation,  toe  provisions  of  section  719 
of  the  Penal  Oode  of  1910,  are  broad  enough  to 
include  real  estate  or  any  interest  therein. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  15;    Dec.  Dig.  i  11.*] 

2.  False  Pbetenses  (1 12*)— Eleueztts  or  Of- 
rENSE— Obtaining  possession. 

To  constitute  an  offense  under  section  719 
of  the  Penal  Code  of  1910,  it  is  only  necessary 
to  show  that  the  owner  of  property  of  value 
was  induced  by  deceitful  means  and  artful  prac- 
tices to  part  with  the  possession  thereof,  and 
was  thereby  cheated  and  defrauded. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  I  16;  Dec.  Dig.  |  12.*] 

3.  False  Pbetenses  ({  49*)— ESvidenob— Sur- 

nCIENCT. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict.  There  was  no  error  in 
overruling  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |  62;  Dec  Dig.  i  49.*] 

(Additional  SyUahua  Inf  Editonai  Bta^.) 

4.  False  Pbetenses  (fi  13*)— Eh^MENTS  or  Of- 
fense—VALiorrr  or  CONTBACT. 

That  a  contract  obtained  by  defendants,  ac- 
cused of  swindling  and  cheating,  was  defective- 
ly executed  by  the  defrauded  corporation,  is  im- 
material, where  the  contract  was  one  of  the 
means   adopted   for  getting   possession   of  the 

Kroperty  of  the  corporation  through  the  frandu- 
mt  representations  of  accused. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  %  17;  Dec.  Dig.  §  13.*] 

B<rror  from  Superior  Court,  Greene  County; 
B.  F.  WallEer,  Judge. 

A.  Morse  and  others  were  convicted  of 
cheating  and  swindling.  To  a  Judgment  over- 
ruling certiorari  to  review  the  conviction, 
they  bring  error.    Affirmed. 

Oeo.  A.  Merritt  and  Geo.  Gordon,  for  plain- 
tifTs  in  error.  Jos.  E.  Pottle,  Sol.  Gen.,  Jas. 
Davison,  Sol.,  and  Brown  &  Shlpp,  for  the 
State. 

HIIiL,  C  J.  Plaintiffs  in  error  were  con- 
victed in  thA  county  court  of  Greene  county 


on  an  indictment  charging  them  with  the  of- 
fense of  cheating  and  swindling.  Their  pe- 
tition for  certiorari  was  sanctioned  by  the 
judge  of  the  superior  court,  and  on  the  hear- 
ing of  the  certiorari  the  same  was  overruled. 
To  the  latter  Judgment  they  excepted. 

The  indictment  (omitting  formal  parts) 
charges  that  the  plaintiffs  in  error  "did 
*  *  *  falsely  and  fraudulently,  and  with 
intent  to  defraud  Greensboro  Cb-operative 
Creamery  Company,  represent  to  said  Greens- 
boro Co-operative  Creamery  Company,  and 
to  T.  C.  Crawford,  president  of  said  compa- 
ny, that  they  were  stockholders  of  and  large- 
ly interested  financially  in  Rigbers  Ice  Cream 
Company,  a  corporation,  that  said  Rigbers 
Ice  Cream  €k>mpany  was  capitalized  at  $20,- 
(XX),  all  of  which  was  fully  paid  in,  and  said 
Rigbers  Ice  C^am  Company  was  worth  the 
sum  of  $20,(X)0,  and  did,  on  the  faith  of  said 
representation,  induce  said  Greensboro  Co-op- 
erative Creamery  Company,  whereby  the 
plant  of  said  Greensboro  Ck>-operative  Cream- 
ery Company,  including  its  properly,  was 
leased  to  said  Rigbers  Ice  Cream  (Company 
for  the  term  of  three  years  beginning  April 
1,  1910,  and  was  induced  to  turn  over  and 
deliver  said  plant  and  property  to  said  Rig- 
bers Ice  Cream  Company  and  to  said  F.  H. 
Rigbers  and  A.  Morse,  representing  said  Rig- 
bers Ice  Cream  (Company ;  whereas,  in  truth 
and  in  fact,  as  the  said  F.  H.  Rigbers  and 
the  said  A.  Morse  then  and  there  well  knew, 
said  Rigbers  Ice  Cream  Company  was  not 
then  and  there  capitalised  at  |20,000,  the 
capital  stock  of  $20,000  was  not  paid  in,  and 
said  Rigbers  Ice  Cream  Comimny  was  not 
worth  $20,000,  or  any  other  like  large  sum. 
On  account  of  said  false  and  fraudulent  mis- 
representation said  Greensboro  (}o-operative 
Creamery  Company  sustained  loss  in  the  sum 
of  $1,000." 

[1]  A  demurrer  was  filed  to  this  indict- 
ment, on  the  ground  that  the  property  al- 
leged to  have  been  procured  by  the  false  pre- 
tenses set  ont  in  the  indictment  was  real 
estate,  was  an  interest  in  land,  and  was  not 
within  the  purview  of  the  penal  statutes  of 
this  state  defining  the  offense  of  cheating 
and  swindling.  It  is  urged  with  learning 
and  ability  that  these  statutes  were  intend- 
ed to  apply  only  to  personal  property  and  to 
protect  the  title  of  the  owner  thereof,  and 
that  they  were  never  intended  to  apply  to 
real  estate  or  an  interest  therein,  as  this 
kind  of  property  was  not  subject  to  larcen- 
ous asportation.  In  support  of  this  view 
counsel  dte  the  statute  of  30  Geo.  II,  e. 
24,  which  seems  to  be  the  first  statute  defin- 
ing the  offense  of  obtaining  property  by  false 
pretenses,  and  the  decisions  In  State  v.  Eno, 
131  Iowa,  619,  109  N.  W.  119,  and  People  v. 
Cummings,  114  Cal.  437,  46  Pac.  284,  where- 
in this  question  is  elaborately  discussed,  and 
the  conclusion  reached  that  statutes  of  this 
character  do  not  include  real  property,  how- 


•For  otlier  eases  see  same  topic  and  laction  NUMBER  la  Deo.  Dig.  A  Am.  Die.  Key  No.  Soriee  A  Rep*r  Indexeo 
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ever  general  in  terms,  and  were  Tomdonbtedly 
aimed  and  designed  solely  for  the  purpose 
of  protecting  personal  property.  It  cannot 
be  doubted  that  these  statutes  originated  in 
certain  defects  in  the  application  of  the 
laws  against  larceny,  and  from  a  failure  of 
justice  which  frequently  arose  from  the  sub- 
tle distinction  between  larceny  and  fraud. 
Although  property  might  be  obtained  from 
the  possession  of  the  owner  by  the  grossest 
character  of  fraud,  it  would  not  constitute 
larceny  if  in  fact  it  was  obtained  by  the  con- 
sent of  the  owner;  and  it  was  to  cure  this 
defect  that  these  laws,  defining  cheating  and 
swindling  or  obtaining  property  by  false  pre* 
tenses,  were  aiacted.  It  is  also  true  that 
under  the  English  decisions  these  statutes  do 
not  apply  to  real  property,  the  reason  being 
that  this  class  of  property  could  not  be  car- 
ried away  and  dissipated  like  chattels,  and 
that,  although  the  owner  might  be  deprived 
of  his  landed  estate  by  means  of  fraudulent 
practices  and  deceitful  means,  yet  the  prop- 
erty was  bound  to  remain  stationary  and  ac- 
cessible to  law,  and  the  civil  courts  furnish- 
ed ample  protection ;  and  it  la  also  true  that 
some  of  the  American  courts  have  followed 
this  view  of  the  law  in  the  application  of 
these  particular  statutes,  and  it  may  be  that 
in  this  state  the  offense  of  cheating  and 
swindling  would  not  apply  to  one  who  by  de- 
ceitful means  and  artful  practices  obtained 
title  to  the  land  of  another,  for  the  very  sim- 
ple reason  that  the  land  could  not  be  taken 
away,  and  any  contract  of  sale  obtained  by 
such  illegal  means  could  be  set  aside  either 
in  a  court  of  law  or  equity.  But  we  are  not 
prepared  to  say  that  this  principle  would  ap- 
ply to  a  case  of  a  lease,  especially  if  that 
lease  included,  with  the  interest  in  the 
land,  personal  property.  **A  lease  for  a  term 
of  years  is  not  a  freehold  estate,  but  a  chat* 
teL"  Field  r.  Howell,  6  6a.  428;  8  Enc. 
Digest  of  Ga.  Reports,  559.  One  who  by  de^ 
ceitful  means  or  fraudulent  practices  obtains 
from  another  a  lease  of  property,  and  there- 
by possession  of  the  property,  especially 
where  such  lease  includes  personal  property, 
may  not  only  be  in  a  position  to  deprive  the 
owner  of  his  use  of  the  property  for  the 
term  of  the  lease,  but  may  utterly  destroy  its 
value  to  the  owner. 

Without  extending  further  the  discussion 
on  this  line  (as  we  deem  it  unprofitable),  we 
are  clear  that,  under  the  broad  language  of 
the  statute  of  this  state  under  which  this 
indictment  was  framed,  it  is  not  subject  to  a 
demurrer  on  the  ground  stated.  Section  719 
of  the  Penal  Code  of  1910  provides  that  "any 
person  using  any  deceitful  means  or  artful 
practice,  other  than  those  which  are  men- 
tioned in  this  Code,  by  which  an  individual, 
or  a  firm,  or  a  corporation,  or  the  public  is 
defrauded  and  cheated,  shall  be  punished  as 
for  a  misdemeanor."  Now,  this  indictment 
alleges  that  the  defendants,  by  falsely  and 
fraudulently  representing  that  the  Rlgbers 
Ice  Cream  Company  was  a  corporation  with 


a  capital  stock  of  $20,000  fully  paid  in  did 
induce  the  Greensboro  Co-operative  Cream- 
ery Company  to  lease  to  the  Rlgbers  Ice 
Cream  Company  its  plant  and  other  property 
with  intent  to  defraud  the  Greensboro  Co* 
operative  Creamery  Company,  which  in  fact 
did  subject  the  said  company  to  a  loss  of 
$1,000.  It  is  insisted  that  this  general  sec- 
tion of  the  Code  does  not  apply;  that  the 
indictment  was  framed  under  section  703  of 
the  Penal  Cbde  of  1910.  We  think  the  gea-^ 
eral  section  does  apply,  and  that  the  indict- 
ment is  properly  framed  on  this  section,  and, 
if  the  allegations  of  the  indictment  are  prov- 
ed as  set  out,  it  would  show  a  violation  of 
this  general  section  of  the  Penal  Code. 

[2]  In  the  next  place,  it  is  said  in  support 
of  the  demurrer  that  at  most  it  is  charged 
in  the  indictment  that  the  defendants  by  the 
false  pretenses  therein  alleged  obtained  a 
three-year  lease  to  the  plant  and  property 
of  the  Greensboro  Co-operative  Creamery 
Company,  and  it  is  insisted  that  the  law  is 
well  settled  that  to  constitute  an  obtaining 
of  property  by  false  pretenses  the  owner  of 
the  property  must  have  been  Induced  by  the 
false  representations  to  part  with  the  title 
of  the  property,  and  not  merely  with  the 
possession  or  custody  thereof.  We  do  not 
think  the  statute  under  which  this  indict- 
ment is  framed  is  subject  to  such  a  limited 
interpretation.  This  statpte  is  very  broad 
in  its  language,  and  so  explicit  in  its  .terms 
as  to  do  away  with  any  necessity  for  Judicial 
interpretation.  "Any  person  using  any  de- 
ceitful means  or  artful  practice,  other  than 
those  which  are  mentioned  in  this  Code,  by 
which  an  individual,  or  firm,  or  corporation, 
or  the  pubUc  is  defrauded  and  cheated  shall 
be  punished  as  for  a  misdemeanor.  Under 
the  language  of  this  statute,  if  a  person  is 
induced  by  false  and  fraudulent  representa* 
tions  which  in  character  are  deceitful  or 
artful  to  part  with  the  possession  of  hla 
property,  and  the  property  while  in  posses- 
sion of  the  one  who  thus  gains  possession  of 
it  is  damaged  or  injured,  the  person  so  part- 
ing with  the  possession  of  his  property  would 
be  defrauded  and  cheated  to  the  extent  of 
the  damage  or  Injury  to  the  property.  We 
do  not  think  it  necessary  that  the  title  to  the 
property  should  be  obtained  to  accomplish 
the  fraud,  but  it  would  be  sufficient  if  the 
possessicm  was  obtained  for  some  length  of 
time,  and  thus  the  opportunity  was  furnished 
for  accomplishing  the  cheat  or  fraud. 

If  these  defendants,  by  representing  that 
the  Rlgbers  Ice  Cream  Company  was  a  coi^ 
poration  with  a  paid-up  capital  of  $20,000^ 
secured  from  the  Greensboro  Co-operative 
Creamery  Company  its  plant  and  its  proper- 
ty, when  in  fact  the  Rlgbers  Ice  Cream  Com- 
pany was  never  organized  as  an  ice  cream 
company  and  none  of  the  stock  had  been  paid 
in,  and  if  this  property,  while  in  the  posses- 
sion of  the  defendants,  was  damaged  and 
depreciated  in  value  by  their  own  unlawful 
use,  could  it  reasonably  be  said  that  th«y 
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did  not  violate  tbe  terms  of  this  statute?  It 
wo:i2d  be  no  defense  to  the  criminal  act  that 
the  lease  thus  obtained  could  be  set  aside 
In  a  ciyil  action  as  having  been  obtained  by 
fraud.  If  the  allegations  In  the  indictment 
are  true,  unquestionably  the  Rigbers  Ice 
Cream  Company,  as  lessee,  was  not  entitled 
to  the  possession  of  the  plant  or  property  of 
the  Greensboro  Co-operative  Creamery  Com- 
pany, and  took  nothing  by  the  lease;  but 
this  did  not  destroy  the  criminal  character  of 
the  acts  of  Rigbers  and  Morse,  who,  by  the 
fraudulent  representations  described,  obtain- 
ed possession  of  the  plant  and  property  of 
the  Greensboro  Co-operative  Creamery  Com- 
pany. We  think  the  indictment  was  good 
as  against  the  demurrer. 

[3]  It  is  insisted  that  the  allegations  of 
the  indictment  are  not  supported  by  the  evi- 
dence. First,  it  is  said  that  no  complete  con- 
tract of  lease  was  made  between  the  two  cor- 
porations, and  that  the  paper  claimed  to  be 
the  lease  was  incomplete,  in  that  It  was  un- 
derstood at  the  time  of  its  execution  that 
Rigbers,  who  signed  as  president  of  the  ice 
cream  company,  and  Morse,  who  signed  as 
secretary  of  said  company,  would  not  be 
bound  by  the  contract  until  it  had  also  been 
signed  by  Klrkpatrlck,  the  treasurer  of  the 
company.  But  this  is  denied  by  the  state. 
It  is  (Contended— and  we  think  properly  so— 
that  the  contract  was  complete  and  was  bind- 
ing upon  both  corporations  when  it  had  been 
signed  by  the  presidents  of  both  corporations 
and  the  property  therein  described  had  been 
delivered  by  the  Greensboro  Co-operative 
Creamery  Company  to  Rigbers  and  Morse  as 
representatives  of  the  Rigbers  Ice  Cream 
Company. 

[4]  It  is  also  insisted  by  counsel  for  the 
plaintiffs  in  error  that  the  president  and  sec- 
retary of  the  Greensboro  Co-operative  Cream- 
ery Company,  who  signed  the  contract,  had 
no  authority  to  make  the  contract  for  the 
Greensboro  Co-operative  Creamery  Com- 
pany; that  to  lease  corporate  property  re- 
quires tbe  formal  action  of  either  the  board 
of  directors  or  the  stockholders.  This  may 
be  true  as  a  legal  proposition;  but  we 
think  it  wholly  immaterial  whether  the  con- 
tract was  legal  and  binding  upon  the  cor- 
poration or  not  If  the  execution  of  the  con- 
tract was  one  of  the  means  adopted  by  the 
defendants  to  carry  out  their  purpose  of  get- 
ting possession  of  the  property  of  the  Greens- 
boro Co-operative  Creamery  Company,  and 
if  in  fact  they  did  get  possession  of  the  prop- 
erty by  reason  of  this  contract,  although  it 
may  have  t>een  incomplete  and  Imperfect  in 
Its  execution,  this  defect  in  the  contract 
would  make  no  difference^  The  question  is: 
Did  the  contract  induce  the  Greensboro  Co- 
operative Creamery  Company,  or  the  officers 
thereof,  to  turn  over  the  property  of  the 
company  to  the  accused  as  representatives 
€f  the  Rigbers  Ice  Cream  Company?     In 


making  an  application  of  the  evidence  in  the 
record  to  the  allegations  of  the  indictment, 
it  is  clearly  shown  that  the  representations 
charged  in  the  indictment  as  being  false 
and  fraudulent  were  in  fact  made  by  the  de- 
fendants to  the  officers  of  the  Greensboro  Co- 
operative Creamery  Company;  and  it  is 
equally  clear  that  these  representations  were 
false,  and  that  the  Greensboro  Co-operative 
Creamery  Company  was  induced  by  these 
representations  to  deliver  to  the  defendants 
the  possession  of  Its  plant  and  property  in 
Greensboro,  and  the  Judge  was  fully  author- 
ized to  infer,  from  the  falsity  of  the  repre- 
sentations and  the  conduct  of  the  defendants, 
that  their  purpose  was  fraudulent. 

The  only  question  that  .remains  for  consid- 
eration is:  Was  the  Greensboro  Co«operatlve 
Creamery  Company  defrauded  and  cheated 
by  these  false  and  fraudulent  representations 
made  by  the  defendants,  which  Induced  it  to 
turn  over  its  plant  and  property  to  them? 
Unquestionably  the  GreensTboro  Co-operative 
Creamery  Company  was  deprived  of  the  use 
of  its  property  for  several  months,  and  this 
was  a  thing  of  value.  The  individual  losses 
of  the  stockholders  of  the  Greensboro  Co-op- 
erative Creamery  Company  in  falling  to  get. 
pay  for  the  milk  which  they  had  furnished 
to  Morse  at  Greensboro  cannot  be  called  the 
losses  of  the  Greensboro  Co-operative  Cream- 
ery Company,  although  the  contract  contem- 
plated that  the  Rigbers  Ice  Cream  Company 
was  to  take  the  milk  of  these  stockholders  and 
pay  for  It;  but  the  property  of  the  Greensboro 
Co-operative  Creamery  Company  was  deliv- 
ered into  the  possession  of  Morse  and  Rig- 
bers at  Greensboro  in  pursuance  of  this  con- 
tract, which  their  false  and  fraudulent  rep- 
resentations had  induced,  and  the  use  of  it 
fbr  some  months  lost  to  the  creamery  com- 
pany. This  property  consisted  of  machinery, 
which  was  damaged  in  its  use  by  Morse  who 
hiid  secured  possession  of  it  as  the  represent- 
ative of  the  Rigbers  Ice  Cream  Company. 
The  evidence  does  not  show  how  much  in 
dollars  and  cents  this  loss  amounted  to,  but 
that  there  was  some  loss  in  deterioration  in 
the  value  of  the  machinery  of  the  Greensboro 
Co-operative  Creamery  Company  is  clearly 
shown.  The  case  was  tried  by  a  very  able 
judge  on  both  the  law  and  the  facts;  jury 
having  been  waived.  We  do  not  find  that  he 
committed  any  errot  of  law,  and  there  is 
some  evidence  in  the  record  to  support  his 
finding  under  the  facts. 

The  testimony  which  it  is  insisted  the 
Judge  illegally  admitted  in  evidence,  we 
think,  was  admissible,  not  only  as  illustrating 
the  purpose  of  the  defendants  in  making  the 
representations  which  induced  the  making  of 
contract,  but  also  as  illustrating  the  financial 
condition  of  the  Rigbers  Ice  Cream  Company. 
The  evidence  objected  to  was  clearly  a  part 
of  the  res  gestse  of  the  tranaaction. 

Judgment  affirmed. 
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<9  Oa.  App.  88S) 

BASHINSEOL  BROS.  ▼.  LAKIL 
(No.  2,968.) 

(Oomt  of  Appeals  of  Georgia.    June  7,  1011.) 

(Byttabu9  hy  the  Cowrt.) 

CovrsLACTB  (i  10*)— Sales  (S  22*)— Essentials 
of  oontbaot— mutualitt— acgsptancb  of 
Offeb. 

A.  and  B.  signed  an  instrument  under  seal, 
which  recites  that,  for  and  in  consideration  of 
the  sum  of  $1  cash  in  advance,  A.  agrees  to  de- 
liver to  B.,  at  a  designated  time  and  place  and 
for  a  stipulated  price,  60  bales  of  cotton  of  a 
described  gradei  B.  did  not  agree  to  purchase 
the  cotton,  or  to  receive  and  pay  for  it,  or  to 
assume  any  obligation  in  respect  thereto.  Held: 
(1)  The  instrument  was  unilateral,  lacking  in 
mutuality,  and  not  binding  upon  either  party, 
and  was  merely  an  offer  or  proposal  made  by  A. 
to  B.  (2)  The  right  of  B.  to  demand  an  enforce- 
ment ox  the  obligation,  in  the  absence  of  any 
mutual  a^eement  or  promise  contained  in  the 
contract  itself,  depended  upon  his  doing  some 
act  prior  to  the  time  fixed  for  the  delivery  of 
the  cotton,  which  would  bind  him  to  accept  and 
pay  for  the  cotton  in  the  event  of  its  delivery, 
and  there  was  no  allegation  that  B.  had  either 
actually  or  constructively  done  any  act  indicat- 
ing an  acceptance  by  him  of  the  proposed  sale 
of  the  cotton  prior  to  the  time  fixed  for  its  de- 
livery, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  «{  21-40;  Dec.  Dig.  f  10;*  Sales, 
Cent.  Dig.  H  39^13;  Dec.  Dig.  S  22.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  by  Bashinskl  Bros,  against  E.  P. 
Lake.  From  a  judgment  for  defendant, 
plaintiffs  bring  error.    Affirmed. 

Bashinskl  Bros,  sued  Lake  for  damages 
for  the  alleged  breach  of  the  following  con- 
tract: "Georgia,  -  Laurens  County.  This 
agreement,  made  and  entered  into  this  19th 
day  of  May,  1900,  between  E.  P.  Lake,  of  the 
county  of  Laurens,  state  of  Georgia,  of  the 
first  part,  and  Bashinskl  Bros.,  of  the  county 
of  Laurens,  state  of  Georgia,  of  the  other 
part,  witnessetb:  That  for  and  in  considera- 
tion of  the  sum  of  one  ($1.00)  dollar,  cash  in 
advance,  the  said  E.  P.  Lake  agrees  to  de- 
liver to  the  said  Bashinskl  Bros,  fifty  (60) 
bales  of  cotton  averaging  not  under  500  lbs. 
per  bale,  at  the  price  of  10  cents  per  pound, 
basis  of  good  middling,  standard  Savannah 
classifications.  The  differences  of  grades  oth- 
er than  good  middling  to  be  the  official  dif- 
ferences as  quoted  by  the  Savannah  Cotton 
Exchange  during  the  month  of  delivery  of 
said  cotton  to  said  Bashinskl  Bros,  at  Dub- 
lin. No  cotton  to  be  delivered  to  the  said 
Bashinskl  Bros,  on  this  contract  under  the 
grade  of  middling;  no  damp,  sandy,  gin-cut 
cotton  to  be  delivered  on  this  contract.  No 
tmles  under  320  lbs.  weight  to  be  received. 
The  tare  of  said  cotton  not  to  exceed  24 
pounds  per  bale,  said  cotton  to  be  delivered 
not  later  than  November  1,  1909.  Cotton 
to  be  delivered  in  lots  of  not  less  than  one 
bale  at  a  time.  Said  cotton  to  be  delivered 
at  Lovett,  Ga.  In  case  of  disagreement  as 
to  weight  or  grade,  or  the  proper  interpre- 


tation of  this  contract,  the  same  to  be  ar 
bitrated  promptly,  said  E.  P.  Lake  selecting 
one  arbitrator,  and  Bashinskl  Bros,  selecting 
the  other,  and  these  two  arbitrators,  In  case 
of  dlsagreem^it,  to  select  a  third  arbitrator, 
whose  decision  will  be  binding  on  both  par- 
ties, except  as  to  grade.  In  case  of  disagree- 
ment as  to  grade,  either  party  to  this  con- 
tract may  have  the  option  of  referring  the 
matter  to  the  classification  committee  of  the 
Savannah  Cotton  Exchange,  whose  decision 
will  be  final  and  binding  on  both  parties  to 
this  contract  Signed  in  duplicate  this  19tli 
day  of  May,  1909."  This  contract  was  sign- 
ed by  each  party  and  was  under  seal. 

The  petition  alleges  that  the  defendant. 
Lake,  fails  and  refuses  to  deliver  the  60  bales 
of  cotton  as  he  contracted  and  agreed  to  do, 
by  reason  of  which  plaintiffs  have  been  dam- 
aged in  the  sum  of  $1,093.74,  being  the  differ- 
ence in  the  price  contracted  for  and  the  price 
of  the  cotton  on  the  day  when  the  same  was 
to  have  been  delivered  under  the  contract. 
The  court  dismissed  the  petition  on  oral  mo- 
tion of  the  defendant,  on  the  ground  that  the 
contract  sued  upon  was  unilateral,  and  was 
of  no  binding  force  or  effect  in  law,  and 
that  there  was  no  cause  of  action  set  out  in 
the  petition ;  and  to  this  judgment  exception 
is  taken. 

J.  E.  Burch,  for  plaintiff  in  error.  Hlnes 
&  Jordan  and  J.  S.  Adams,  for  defendant  in 
error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  Under  repeated  rulings  of  the  Su- 
preme Court  construing  Instruments  similar 
in  character  to  this  contract,  it  was  held 
that  they  were  unilateral  and  lacking  in  mu- 
tuality, and  therefore  were  not  binding  upon 
either  party.  The  contract  does  not  contain 
any  obligation  on  the  part  of  Bashinskl 
Bros,  to  take  the  cotton,  if  tendered  by  Lake 
at  the  time  and  place  specified  in  the  con- 
tract. Lake,  in  consideration  of  $1  cash  la 
advance,  agreed  to  deliver  the  cotton,  bat 
the  Bashlnskis  did  not  agree  to  accept  it 
when  delivered.  The  instrument  alleged  to 
be  a  contract  is  very  similar  in  terms  to  the 
instrument  sued  upon  in  Sivell  v.  Hogan,  119 
Ga.  168,  46  S.  E.  67.  In  that  case  the  con- 
tract was  under  seal,  and  therefore  import- 
ed a  consideration,  yet  the  Supreme  Court 
held  it  to  be  unilateral,  because,  although 
Sivell  had  signed  the  contract  agreeing  to 
deliver  to  Hogan,  at  the  tim.e  and  place  stat- 
ed and  at  a  price  named,  certain  cotton 
therein  described,  Hogan  did  not  agree.  In 
the  contract  or  otherwise,  either  at  the  time 
the  alleged  contract  was  signed  or  thereaft- 
er, to  receive  and  pay  for  the  cotton,  and 
that  the  right  of  Hogan  to  demand  an  en- 
forcement of  the  obligation  depended  upon 
his  doing  some  act  prior  to  the  time  fixed  for 
delivery  which  would  bind  him  to  pay  in  the 
event   of   delivery.     See,   also,    Simpson  v. 
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Sanders,  ISO  Ga.  266,  00  S.  E.  541 ;  Mallet  t. 
Watkins,  1S2  Oa.  700,  64  S.  E.  909,  131  Am. 
St  Rep.  226,  and  many  cases  cited  in  both  of 
these  opinions.  We  are  clear  that  under 
these  rulings  the  instrument  sued  upon  was, 
for  the  reasons  stated,  unilateral,  and  not  en- 
forceable as  an  executory  contract  of  purchase 
and  sale.  It  is  true  that  the  contract  in  this 
case  was  signed  by  both  parties,  but  this  fact 
of  itself  does  not  make  the  contract  one  of 
mutuality.  The  instrument,  to  be  a  valid 
contract  and  mutually  binding,  must  contain 
mutual  agreements,  or  mutual  promises,  or 
a  mutual  consideration.  In  the  cases  of 
Harrison  ▼.  Wilson  Lumber  Co.,  119  Ga.  6, 
45  S.  E.  730,  and  Cooley  ▼.  Morse,  123  Ga. 
707,  61  S.  B.  625,  the  instruments  alleged  to 
be  contracts  were  signed  by  both  parties. 
In  the  latter  case  the  Supreme  Court  says: 
"It  is  true  that  the  instrument  sued  on  be- 
gins with  the  words.  This  agreement,  made 
this  day  between  A.  J.  Morse  and  J.  L. 
Cooley,*  and  is  signed  by  both  parties.  But 
Cooley  nowhere  agrees  or  promises  to  do 
any  act,  or  binds  himself  in  any  way.  He 
does  not  agree  to  take  the  lot,  or  to  pay  the 
purchase  price" — ^just  as  in  the  present  case 
Lake  agrees  to  deliver,  but  Bashlnskl  Bros, 
do  not  agree  to  receive  or  to  pay  for,  the 
cotton. 

The  instrument  sued  on  in  this  case  was 
simply  an  option.  It  bound  Lake,  in  con- 
sideration of  the  sum  of  $1,  to. sell  the  cot- 
ton; but  it  does  not  contain  any  counter  ob- 
ligation to  buy  on  the  part  of  Bashlnskl 
Bros.  In  other  words,  it  amounted  to  no 
more  than  an  oflTer  or  proposal  of  sale. 
There  is  no  allegation  in  the  petition  that 
this  option  was  exercised  by  Bashlnskl  Bros. 
If  Bashlnskl  Bros,  had  accepted  the  option, 
it  would  have  been  binding  upon  Lake,  and 
as  an  option  it  was  irrevocable  until  the  ex- 
piration of  the  time  agreed  upon  by  the  par- 
ties thereto  for  the  performance  of  the  con- 
tract, and  if,  before  the  date  of  perform- 
ance, it  had  been  accepted  by  Bashlnskl 
Bros.,  or  they  had  done  any  act  indicating 
an  acceptance  by  them  of  the  contract,  it 
would  have  made  the  contract  complete.  Of 
course,  suing  on  the  instrument  after  the  ex- 
piration of  the  time  for  acceptance  was  not 
BuiBcient  for  this  purpose,  because  the  suit 
shows  that  the  defendant.  Lake,  had  aban- 
doned the  contract  or  violated  it,  and  a  suit 
for  damages  could  not  amount  to  a  closing 
of  the  contract  alleged  to  have  been  already 
rendered  impossible  of  performance  by  the 
defendant.  Cooley  v.  Morse,  supra.  The  al- 
legations of  the  petition  in  the  present  case 
are  so  clearly  and  fully  controlled  by  the 
decisions  of  the  Supreme  Court  above  cited, 
especially  the  decisions  in  Simpson  v.  Saun- 
ders and  Sivell  v.  Hogan,  the  contract  in 
these  cases  being  almost  identical  in  terms 
with  that  under  consideration,  that  it  ren- 


ders any  further  discussion  of  Hie  question 
unnecessary ;  and  we  therefore  conclude  that 
the  court  did  not  err  in  dismissing  the  pe- 
tition. 
Judgment  affirmed. 


(9  Oa.  App.  821) 

WARFIBLD  et  al.  v.  SANBURN. 
(No.  2,863.) 

(Court  of  Appeals  of  Georgia.     June  7>  1911.) 

(SyUahuM  by  the  Court.) 

Negligence  (S  101*)--Cokparative  Neoli- 
GENCB— Effect  of  Fellow  Servant's  Neo- 

LIGENCB—AcnON    FOB    INJURIES  —  INSTBUC- 
TION. 

The  suit  was  for  damages  on  account  of 
injuries  received  through  a  wrongful  movement 
of  a  locomotive  by  one  of  the  railroad  com- 
pany's engineers.  The  plaintiff  relied  upon  tw?> 
theories:  (1)  That  he  himself  was  a  servant  of 
the  company,  and  had  been  injured  in  the 
couise  of  bis  employment  by  negtigence  of  the 
engineer,  who  was  a  fellow  servant,  and  that 
he  (the  plaintiff)  was  without  fault,  and  there- 
fore the  companv  was  liable  to  him  under  the 
law  as  it  existed  in  this  state  prior  to  the  act 
of  1909  (Acts  1909,  p.  160)  reflating  the  lia- 
bility of  railroad  companies  for  injuries  to 
their  employes;  (2)  that  if  he  was  not  a  serv- 
ant, bnt  was  a  trespasser,  the  engineer  had  in- 
jured him  through  a  willful  and  wanton  act, 
wherefore  the  company  was  liable  to  him. 
Held,  that  It  was  error  for  the  court  to  instruct 
the  jury  that  if  they  believed  that  the  plaintiff 
was  negligent,  and  the  defendant  company, 
through  its  servant,  was  also  negligent,  and 
that  the  plaintiff,  after  being  negligent  and 
after  seeing  his  danger,  could  not  prevent  the 
injury  to  himself,  the  plaintiff  would  be  en- 
titled to  recover,  but  that  his  recovery  should 
be  reduced  in  proportion  to  the  extent  his  neg^ 
ligence  contributed  to  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  86,  163-167;   Dec.  Dig.  ]  lOl.*) 

Error  from  City  Court  of  Americas;  O. 
R.  Crisp,  Judge. 

Action  by  C.  O.  Sanbum  against  S.  D. 
Warfleld  and  others,  receivers.  Judgment 
for  plaintiff,  and.  defendants  bring  error. 
Reversed. 

Ik  A.  Hawkins,  for  plaintiffii  in  error.  R. 
L.  Maynard,  R.  Lw  Bemer,  and  J.  A.  Hizon, 
for  def^idant  in  error. 


POWELL,  J.  The  petition  in  this  case 
was  not  subject  to  general  demurrer  on  the 
ground  that  it  set  out  no  cause  of  action, 
but  it  would  have  been  subject  to  a  demur- 
rer pointing  out  the  fact  that  it  was  du- 
plicitous,  because  in  a  single  count  it  at- 
tempted to  set  up  liability  resting  on  two 
inconsistent  theories:  (1)  That  the  plaintiflT 
was  an  employ^  of  the  company,  and  was 
hurt  through  the  negligence  of  a  coemploy^ 
but  hurt  under  such  circumstances  of  negli- 
gence on  the  part  of  the  coemployd  and  of 
freedom  from  fault  on  his  own  part  as  to 
make  a  case  of  liability  under  the  law  as 
it  existed  in  this  state  prior  to  the  passage 
of  the  act  of  1909  (Acts  1909,  p.  160)  regulat- 
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Ing  the  liability  af  railroad  companies  to 
their  employes;  (2)  that  even  If  the  plaintiff 
was  not  an  employ^,  bat  was  a  mere  Tolun- 
teer  In  attempting  the  work  he  was  doing 
at  the  time  of  his  Injury,  and  was  therefore 
to  be  considered  as  a  .trespasser,  the  engi- 
neer had  willfully  and  wantonly  Injured 
him,  whereby  the  company  was  liable. 
Since  there  was  no  timely  demurrer  com- 
plaining of  this  formal  defect,  it  was  permis- 
sible for  the  plaintiff  to  Introduce  eyidencu 
along  both  lines,  and  to  take  advantage  of 
both  theories  before  the  jury;  but  under 
neither  of  these  theories  was  a  case  for  the 
application  of  the  doctrine  of  comparative 
negligence  and  of  diminution  of  damages 
presented. 

The  court  instructed  the  jury  very  prop- 
erly that.  If  they  found  that  the  plaintiff 
was  a  servant  and  was  injured  by  the  negli- 
gence of  a  coemploy^,  he  could  not  recover 
unless  he  was  free  from  fault;  but  in  this 
same  context,  and  without  in  any  wise  in- 
forming them  that  he  was  referring  to  any 
other  theory  of  the  case,  charged  the  rule 
as  to  diminution  of  damages  in  the  event 
that  they  found  that  both  were  at  fault.  It 
has  been  repeatedly  held  that  the  rule  In 
this  state  by  which  damages  may  be  pro- 
portioned in  accordance  with  the  compara- 


tive negligence  of  the  parties  does  not  ap» 
ply  to  cases  arising  under  the  law  requiring 
a  servant  to  be  free  from  fault  In  order  to 
recover  on  account  of  the  negligence  of, a 
coemploy^  in  railroad  service.  The  present 
charge  would  also  have .  been  errcHieous  if, 
under  the  context,  it  could  have  been  con- 
sidered as  able  counsel  for  the  defendant 
in  error  so  Ingeniously  argues  that  it  should 
be;  that  is,  as  applying  to  the  other  theory 
of  the  case^  because  it  omits  all  reference  to 
willfulness  and  wantonness.  Furthermore^ 
the  rule  is  that,  if  the  defendant  commits 
the  injury  willfully  and  wantonly,  contribu- 
tory negligence  of  the  plaintiff  is  no  defense 
at  all.  Central  of  Ga.  By.  Co.  v.  Moore,  5 
Ga.  App.  562,  63  S.  £}.  642.  While  in  such 
cases  the  principle  embraced  in  the  mazlnit 
"volenti  non  fit  injuria,"  may  be  so  far 
applied  as  to  prevent  a  recovery  where  the 
plaintiff  has  actually  or  constructively  con- 
sented to  his  own  injury,  still  the  doctrine 
of  contributory  negligence  is  not  applicable. 
The  charge,  as  given,  was  not  appropriate 
to  any  theory  of  the  case,  but  was  a  charge 
which  was  erroneous,  whether  considered 
abstractly  or  in  connection  with  the  particu- 
lar facts  to  which  the  court  may  have  In- 
tended to  relate  it 
Judgment  reversed. 
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(69  W.  Va.  4W) 

OLINB  ▼.  NOBFOIiK  k  W.  RT.  CO.   . 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  16,  1911.    Rehearing  Denied 

June  17,  1911.) 

(ByUahuM  kv  t^  Court,)     • 
Watebb  and  Watkb  0auii8E8  (I  54*)— Rah.- 

BOAD    EmBANKMINT— ChaNOE   OT   CHANNEL 

—Liability. 

If  a  railroad  company  make  a  fill  or  em- 
bankment along  a  etream,  which  changes  the 
channel  and  current,  and  thus  cause  land  of  a 
riparian  owner  across  the  stream  to  be  washed 
away,  it  is  liable  for  the  damage,  and  is  not  ex- 
empt from  liability  by  the  authority  conferred 
on  it  by  the  state  to  build  its  road. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  ^Dec.  Dig.  {  54.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  James  J.  Cline  against  the  Nor- 
folk h  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wyndham  Stokes  and  J.  Graliam  Sale,  for 
plaintiff  in  error.  Cook  &  Howard,  for  de- 
fendant In  error. 

BRANNON,  J.  The  Norfolk  &  Western 
Railway  Company  constructed  two  fills  or 
embankments  on  one  side  of  Tug  river  for 
a  second  track^  invading  the  river.  One  of 
these  fills  was  just  across  the  river  from  a 
tract  of  land  owned  by  James  J.  Cline.  In 
1907  and  again  in  1908  high  water  came  in 
Tug  river  and  washed  away  a  considerable 
quantity  of  Cline's  land  and  the  trees  there- 
on. Cline  sued  the  railway  company  and 
obtained  a  verdict  and  judgment  for  $150, 
and  the  company  brought  this  writ  of  error. 

One  defense  of  the  action  presented  for 
our  consideration  is  that  the  railway  com- 
pany built  these  fills  on  its  own  right  of 
way,  and  in  doing  so  did  the  work  In  the 
moet  approved  manner,  and  was  not  guilty 
of  any  negligence  in  construction,  and  there- 
fore, though  damage  came  to  Cline,  there 
could  be  no  recovery.  Such  a  legal  proposi- 
tion cannot  be  sustained.  There  seems  some 
confusion  yet  prevailing  touching  this  mat- 
ter so  well  established  in  law  that  it  seems 
hardly  necessary  to  restate  it  When  the 
Constitution  provided  that  '^private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out Just  compensation,**  the  law  was  that  a 
railroad  company  or  other  corporation  hav- 
ing authority  from  the  Legislature  was  not 
liable  when  land  was  not  actually  taken,  or 
80  damaged  that  It  amounted  to  that,  for 
damages  to  the  land  merely  consequential 
from  the  work.  Spencer  v.  Railroad,  23  W. 
Va.  413,  427,  4  Am.  &  Eng.  Ann.  Cas.  1175, 
1185 ;  15  Cyc,  653 ;  10  Am.  &  Bug.  Ency.  D. 
1103.  But  if  the  work  was  done  negligently, 
if  the  power  was  not  prudently  and  care- 
fully exercised,  damages  could  be  recovered. 
Taylor  v.  Railroad,  33  W.  Va.  39,  10  S.  E. 
29.    Some  cases  held  that  damages  could  be 


recovered  even  under  such,  provision  using 
only  the  word  "taken^;  that  a  grant  of  au- 
thority from  the  Legislature  could  not  ex- 
empt for  property  merely  damaged,  but  not 
taken.  Trenton  Co.  v.  Raff,  36  N.  J.  Law, 
335.  But  this  has  become  an  immaterial 
question,  because  our  Constitution  of  1872 
(article  3,  |  9)  inserted  the  word  "damaged," 
making  it  read:  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation."  Therefore,  no  matter 
whether  the  property  Is  actually  physically 
taken,  or  so  badly  damaged  as  to  amount  to 
a  taking,  or  be  merely  damaged  to  a  sub- 
stantial, not  speculative,  extent,  damages 
may  be  recovered,  and  the  legislative  au- 
thority for  the  work  matters  not  Pickens 
V.  Coal  R.  Co.,  66  W.  Va.  10,  65  &  B.  866; 
Guina  V.  Railroad,  46  W.  Va.  151,  33  S.  E. 
87,  76  Am.  St  Rep.  806;  GiUison  v.  Charles- 
ton, 16  W.  Va.  282,  37  Am.  Rep.  763 ;  Wat- 
son V.  Fairmont  49  W.  Va.  528,  39  S.  B.  193. 
This  provision  of  our  Constitution  came 
from  Illinois,  and  construing  that  Constitu- 
tion the  United  States  Supreme  Court  held 
in  Chicago  y.  Taylor,  125  U.  S.  161,  8  Sup. 
Ct  820,  31  L.  Ed.  638,  that:  ''Under  the 
provision  in  the  state  of  Illinois  adopted  in 
1870  that  'private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation,'  a  recovery  may  be  had 
in  all  cases  where  private  property  has  sus- 
tained a  substantial  injury  from  the  making 
and  use  of  an  improvement  that  is  public  in 
its  character;  whether  the  damage  be  di- 
rect &B  when  caused  by  trespass  or  physical 
Invasion  of  the  property,  or  consequential 
as  in  a  diminution  of  Its  market  value." 
So,  if  damages  came  to  Cline  ftoxn  those 
fills,  he  is  entitled  to  recover. 

Another  ground  of  defense  is  that  In  fact 
the  fills  or  embankments  did  not  cause  the 
damage.  On  this  question  the  evidence  Is 
confiicting.  There  is  a  large  amount  of 
evidence  going  to  show  that  though  there 
had  been  in  1901  and  1902  higher  rises  in 
Tug  river,  yet  they  did  not  wash  the  land 
away,  and  that  these  fills  changed  the  cur- 
rent of  the  stream  from  the  railway  side  of 
the  river  to  the  other  side  and  threw  the 
current  against  Cline's  land,  and  that  the 
washing  away  of  the.  land  was  directly  at- 
tributable to  these  fills.  There  is  some 
evidence  to  the  contrary.  The  question  was 
one  of  fact  for  the  jury.  We  shall  not  de- 
tail the  evidence.  The  verdict  and  the  ac- 
tion of  the  circuit  court  must  be  in  this  re- 
spect final.  Else  what  efficacy  has  a  verdict 
upon  confiicting  oral  evidence? 

It  is  complained  that  the  court  allowed 
witnesses  to  express  an  opinion  that  the 
damage  to  Cline's  land  came  from  those 
fills.  The  witnesses  giving  such  opinion 
were  well  acquainted  with  the  stream  and 
the  fills,  had  been  acquainted  with  the 
stream  for  years  before,  and  spoke  from  ob- 
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servation  of  river  and  fills.  Opinion  evi- 
dence la  not  always  to  be  rejected.  When 
It  Is  based  on  practical  and  actual  observa- 
tion of  tblngs,  which  cannot  be  brought  in- 
to court  to  be  seen  by  the  Jury,  It  Is  ad- 
missible. This  matter  had  been  often  dis- 
cussed. Walker  v.  Strosnider,  67  W.  Va.  39, 
pt  17,  67  S.  B.  1087;  Kunst  v.  Grafton,  67 
W.  Va,  20,  67  S.  E.  74,  26  L.  R.  A.  (N.  S.) 
1201. 

Complaint  Is  made  of  the  refusal  of  In- 
sjtructlons.  Some  of  them  are  based  on  the 
proposition  of  law  above  stated,  and  are 
not  sound  in  that  respect  One  asserts  that 
it  was  the  duty  of  Cline  to  build  a  defense 
of  his  land  against  the  water,  and  thus  pre- 
vent damage.  Plainly  this  cannot  be  so. 
The  work  changed  the  channel  and  current, 
and  Cline  as  a  riparian  owner  was  entitled 
to  have  the  river  as  by  nature  it  was.  We 
need  not  incorporate  those  Instructions,  as 
the  case  does  not  go  back  for  retrial,  and  as 
they  Involve  no  principle  of  law  not  above 
stated.     We  need  not  farther  discuss  the 


Judgment  affirmed. 

(69  W.  Va.  406) 

DBKNY  V.  AMERICAN  OAR  k  FOUN- 
DRY CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May   16,   1911.     Rehearing  Denied 

Jane  17,  1911.) 

(8yttahu9  hy  the  Court.) 

1.  Masteb  and  SEBVAJV15  (}  124*>— Injubt  to 
Sesvant—Defbotive  Appliances. 

The  master  is  liable  for  an  injury  to  the 
servant  resulting  from  the  master's  failure  rea- 
sonably to  inspect  and  keep  safe  an  appliance 
with  which  the  servant  must  work,  unless  the 
servant  himself  failed  to  exercise  due  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  .|i  235-242 ;    Dec  Dig.  | 

22.  Mastkb  and  Sebvant  (i  285*>— Dbfbctivb 
AFPLIANOB&— Inspection  bt  Sebvant. 
There  is  no  duty  on  the  servant  to  inspect 
closely  and  make  sure  of  the  condition  of  the 
appliance  with  which  he  must  work.  He  has 
the  right  to  rely  on  the  duty  of  the  master  to 
keep  the  appliance  reasonably  safe,  except  when 
the  defect  is  known  to  him  or  is  such  that  in 
reason  he  should  observe  it 

[Bd.  Note.— For  other  cases,  see  Master  and 
^Servant,  Cent  Dig.  SS  710-722;  Dec  Dig.  { 
285.*J 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Richard  Denny  against  the 
American  Car  &  Foundry  Company.  Judg- 
ment for  plaintilf  and  defendant  brings  error. 
Affirmed. 

Anderson,  Strother  it  Hughes,  for  plaintiff 
in  error.  Jean  F.  Smith,  tot  defendant  in 
error. 

ROBINSON,  J.  Plaintiff,  while  employed 
by  the  defendant  company  in  its  car  manu- 
facturing establishment,  was  severely  injured. 


He  sued  for  damages,  alleging  that  the  in- 
jury was  caused  by  defendant's  failure  to 
provide  him  reasonably  safe  machinery  and 
appliances  with  which  to  work.  Through  the 
verdict  of  a  jury,  he  has  Judgment  for  three 
thousand  dollars,  as  to  which  defendant  has 
prosecuted  a  writ  of  error. 

The  injury  resulted  from  the  tilting  of  a 
steel  rail  on  a  track  in  the  yard  of  defend- 
ant's establishment.  Plaintiff  was  assisting 
several  other  laborers  in  pushing  a  heavily 
loaded  truck.  The  truck  was  being  pushed 
off  a  movable  section  of  the  track,  which 
movable  section  was  made  so  as  to  transfer 
cars  or  trucks  from  one  track  to  another. 
Each  of  the  two  rails  on  this  movable  section 
rested  on  a  timber  laid  lengthwise  with  it 
There  were  no  cross-ties.  When  the  hind 
wheels  of  the  loaded  truck  were  at  the  end  of 
these  rails,  over  one  of  which  plaintiff  walked 
as  he  pushed,  the  heavy  weight  caused  the 
spikes  to  pull  out  and  the  rail  to  tilt  and 
strike  plaintiff  between  the  legs  and  on  the 
back.  The  severe  character  of  the  injury 
inflicted  Is  fully  established. 

PlaintifTs  evidence  clearly  establishes  that 
the  track  was  defective,  unsafe  and  inse- 
cure, and  that  defendant  should  have  known 
this  condition.  One  of  defendant's  own  fore- 
men testifies  that  the  spikes  pulled  out  and 
allowed  the  rail  to  tilt  on  its  end  because 
of  the  wear  on  the  track  by  constant  use. 
It  was  the  duty  of  defendant  to  keep  the 
track  safe  for  the  employees  that  were  made 
to  walk  over  it  in  pushing  loaded  trucks.  De- 
fendant is  chargeable  with  knowledge  of  its 
bad  condition;  for  by  reasonable  care  de- 
fendant could  have  observed  the  defect  The 
circumstances  prove  that  defendant  did  not 
observe  care  in  looking  to  the  condition  of 
the  track.  Defendant  offered  no  evidence. 
There  is  no  showing  that  defendant  at  any 
time  ever  inspected  the  track  or  took  care 
to  keep  it  safe.  The  fulfillment  of  defend- 
ant's duty  reasonably  to  inspect  and  repair 
does  not  appear  anywhere  in  the  evidence; 
but,  on  the  other  hand,  the  fact  plainly  ap- 
pears that  if  there  was  any  inspection  at  all, 
the  track  was  left  unrepaired.  The  defect 
is  sufiSciently  proved  to  have  been  there. 
It  was  one  that  reasonable  diligence  could 
have  guarded  against;  but  no  diligence  in 
that  particular  on  the  part  of  defendant  ap- 
pears. This  lack  of  diligence  caused  plain- 
tiff's injury.  The  performance  of  a  reason- 
able duty  enjoined  on  defendant  would  have 
prevented  it 

[1]  This  case  is  controlled  by  the  well 
known  principle  that  the  master  is  liable  for 
an  injury  to  the  servant  resulting  from  the 
master's  failure  reasonably  to  inspect  and 
keep  safe  an  ig;)pliance  with  which  the  serv- 
ant must  work  unless  the  servant  hlms^f 
failed  to  exercise  due  care.  The  loose  and  pe- 
culiarly laid  rail  on  the  movable  section  of  the 
track   was   certainly   an   unsafe   appliance. 
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The  master  Tlelated  its  duty  when  It  know- 
ingly used  the  appliance^  or  used  it  without 
reasonable  care  to  know  its  condition. 

[2]  Plaintiff  was  bound  to  obsenre  the  in- 
security of  the  rail  if  it  was  reasonably  ob- 
servable to  him.  But  he  was  not  bound  to 
inspect  particularly  and  make  sure  of  the 
condition  of  the  raiL  If  its  unsafe  condi- 
tion was  not  known  or  visible  to  him  as  he 
pushed  the  truck,  he  had  the  right  to  rely 
on  the  duty  of  the  master  to  keep  it  reason- 
ably safe.  There  is  no  evidence  in  this  case 
to  charge  plaintiff  with  contributory  negli- 
gence in  this  particular. 

It  was  not  error  to  permit  a  copy  of  the 
writ  to  supply  the  place  of  the  lost  original. 
The  evidence  sufficiently  establishes  that  the 
copy  is  a  true  one.  Nor  was  it  error  to  over- 
rule the  demurrer  to  the  declaration.  That 
pleading  Is  good. 

The  plea  of  the  statute  of  limitations  of 
course  was  not  sustained.  There  is  no  evi- 
dence showing  that  the  injury  occurred  more 
than  a  year  before  the  institution  of  this 
suit  The  evidence  tmdonbtedly  proves  the 
contrary. 

The  case  was  fairly  submitted  to  the  Jury. 
An  examination  of  the  instructions  given 
and  refused  convinces  us  that  no  error  was 
committed  in  regard  to  them. 

Let  the  judgment  be  affirmed. 

im  W.  Vm.  896) 

AVERILL  V.  BOTER. 

{Supreme  Court  of  Appeals  of  West  Viiflnla. 

May  9,  1911.    Rehearing  Denied 

June  17,  1911. 

(SyttahuM  5y  the  Court,) 

1.  JxTsnoES  or  ths  Pkacb  (|  174*>— Appkait- 
Pleadino. 

If  plaintilPB  account,  ffled  with  a  Justice 
ef  the  peace,  is  sufficient  to  inform  defendant  of 
the  nature  and  amount  of  his  claim,  it  is  not 
error  for  the  trial  court,  on  appeal,  to  refuse 
a  motion  by  defendant  to  require  plaintiff  ei- 
ther to  file  a  written  declaration  of  his  claim 
or  to  amend  his  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  682 ;  Dec.  Dig.  i  174.*] 

X  FBAxms,    Statdtb    or     (i    IBS*)  — Orai. 
Agreement— Exchange   or   Lanu— Recov- 

XBT  or  CONSIDEBATION. 

The  statute  of  frauds  will  not  avail  to  de- 
feat an  action  on  a  money  demand  growing  out 
of,  or  constituting  a  part  of  the  consideration 
for,  an  oral  agreement  for  the  exchange  of 
tends,  after  deeds  have  passed. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  U  298-298;  Dec.  Dig.  i 
1S8.*] 

Error  to  Circuit  Court,  EAuawha  County. 

Action  by  Mary  J.  AveriU  against  Lula  D. 
Buyer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  S.  Laidley*  for  plaintilT  in  error. 
Erentt  B.  Robertson  and  Littlepage,  Cato 
&  Bledsoe,  for  defendant  in  error. 


WILLIAMS,  P.  niis  suit  was  originally 
brought  before  a  justice  of  the  peace  to  re- 
cover money  on  contract  for  exchange  of 
lands.  Appeal  was  taken  from  the  judg- 
ment of  the  justice  to  the  intermediate  court 
of  Kanawha  county.  The  case  was  there 
tried  by  a  jury,  and  a  verdict  and  judgment 
obtained  by  plahitiff  for  $282.22.  Defendant 
was  denied  a  writ  of  error  by  the  circuit 
court  of  Kanawha  county,  and  then  obtained 
one  from  this  court  The  verdict  rests  upon 
conflicting  oral  testimony,  as  to  the  weight 
of  which  the  jury  are  the  sole  judges;  and, 
unless  it  is  contrary  to  the  evidence,  or 
olearly  against  the  great  weight  of  evi- 
dence, we  cannot  disturb  it 

The  testimony  of  plaintiff  and  of  her  wit- 
nesses tends  to  prove  that  about  the  last  of 
August,  1906,  plaintiff  and  defendant  made 
an  agreement  whereby  plaintiff  was  to  con- 
vey a  small  farm,  located  at  lock  No.  5  in 
Kanawha  county,  and  pay  $2,500  cash  to 
boot,  in  exchange  for  two  houses  and  lots 
in  the  city  of  Charleston;  that  shortly  after 
this  agreement  was  made  plaintiff  ascertain- 
ed that  she  could  not  pay  the  $2,500  cash, 
and  the  original  contract  was  then  modified 
to  the  extent  that  plaintiff  was  to  exchange 
her  farm  for  one  of  said  houses  and  lots, 
the  one  on  Morris  street  in  the  city  of 
Charleston,  and  defendant  was  to  pay  plain- 
tiff $1,000  boot  in  cash;  that  shortly  after 
this  the  contract  was  again  modified  to  the 
extent  that  plaintiff  agreed  to  take  ftom 
defendant  a  vacant  lot  in  the  city  of  Charles- 
ton in  lieu  of  the  $1,000  in  cash;  that  at 
the  time  the  contract  was  first  made  it  was 
agreed  that  plaintiff  should  deliver  imme- 
diate possession  of  her  farm  to  defendant, 
and  that  defendant  should  collect  the  rent 
for  the  house  on  Morris  street  under  a  lease 
made  by  her  to  a  certain  tenant,  prior  to  the 
first  agreement,  and  should  account  to  plain- 
tiff for  such  rent  from  the  1st  day  of  Sep- 
tember, 1906,  thereby  giving  plaintiff  con- 
structive possession  of  the  house  and  lot; 
that  plaintiff  turned  over  possession  of  the 
farm  to  defendant  the  last  of  August,  1906, 
and  that  defendant  immediately  leased  the 
same  to  one  Harless  by  written  contract  for 
the  period  of  one  year,  beginning  January  1, 
1907,  and  ending  January  1,  1908,  in  con- 
sideration of  one-half  of  the  crops  to  be 
raised  on  the  ferm.  It  is  proven  that  Har- 
less took  possession  of  the  farm  the  1st  of 
September,  1906,  but  that  he  paid  defendant 
no  rent  for  the  remainder  of  that  year.  De- 
fendant collected  the  rent  from  the  Morris 
street  property,  $40  per  month,  from  the  1st 
of  September,  1906,  until  the  1st  of  June, 
1907,  and  refused  to  account  to  plaintiff  for 
it  This  suit  is  to  recover  that  rent  money, 
less  certain  credits  admitted  to  be  due  de- 
fendant 

There  were  no  formal  pleadings  before  the 
justice  of  the  peace,  but  plaintiff's  claim 
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then  filed  Aeslgnatee  it  as  "nine  montbs 
rent  beginning  Sept  Ist,  1906,  property,  at 
140.00  per  month,  1360.00.**  The  account 
Is  credited  with  taxes,  $64.78,  and  money 
paid  out  for  obtaining  release  deeds,  $25, 
thus  leaving  a  balance  of  $280.22. 

[1]  The  court  oyerruled  defendant's  mo- 
tion to  require  plaintiff  to  file  her  declara- 
tion, or  complaint,  setting  forth  her  cause  of 
action,  and  defendant  excepted  This  was  not 
error.  The  pleadings  In  a  Justice's  court  are  In- 
formal, and  may  be  either  oral  or  in  writing. 
Section  50,  c.  50,  Code  1906 ;  0'€k>nnor  v.  Dils, 
43  W.  Va.  54,  26  S.  B.  354;  White  v.  Emblem, 
43  W.  Va.  819,  28  S.  E.  761;  Poole  v.  Dll  worth, 
26  W.  Va.  583.  Subsection  8  of  said  section  50 
is  as  follows:  "In  an  action  or  defense 
founded  upon  an  account,  note,  or  other 
writing  for  the  payment  of  money,  it  shall 
be  sufficient  for  the  party  to  deliver  the 
account,  note,  or  other  writing  to  the  justice 
and  to  state  that  there  is  due  to  him  there- 
on from  the  adverse  party  a  specific  sum, 
which  he  claims  to  recover  or  set-off  In  the 
action."  Mfn.  City  Mill  Co.  v.  Southern, 
46  W.  Va.  754,  84  S.  E.  782.  The  trial  Judge 
did  not  abuse  his  discretion  in  refusing  tc 
require  plaintiff  to  file  a  declaration  of  her 
claim,  or  an  amended  bill  of  particulars; 
such  amendment  was  not  necessary  to  pro- 
mote substantial  Justice.  Section  169,  c  50, 
Code  1906;  Drinkard  v.  Heptinstall,  55  W. 
Va.  820,  47  S.  B.  72;  Slmpklns  v.  White.  43 
W.  Va.  125,  27  S.  £1.  361.  The  acco.unt  filed 
before  the  Justice  was  sufficient  to  advise 
defendant  fully  of  the  nature  of  plaintiff's 
demand.  The  fact  that  the  account  states 
that  the  money  was  due  for  "rent"  does  not 
necessarily  imply  a  lease  by  plaintiff  to  de- 
fendant It  is  rent  money  which,  according 
to  plaintiff's  proof,  defendant  had  collected 
as  the  agent  of  plaintiff. 

Defendant  twice  moved  the  court  to  direct 
a  verdict  in  her  favor,  once  after  plaintiff 
had  given  her  testimony,  and  again  after 
plaintiff  had  closed  her  case.  These  mo- 
tions were  overruled,  and  exceptions  taken. 
These  motions  were  properly  overruled,  be- 
cause plaintiff's  testimony  made  out  a  good 
cause  of  action.  But,  even  if  there  had 
been  merit  in  these  motions,  defendant  waiv- 
ed them  by  subsequently  Introducing  her 
own  evidence  and  suffering  the  case  to  go 
to  the  Jury  upon  the  evidence  Introduced  on 
tx>th  sides.  Williams  &  Davlsson  Co.  ▼. 
Ferguson  Contracting  Co.,  60  W.  Va.  428, 
431,  65  S.  B.  1011,  and  cases  cited  in  opin- 
ion. 

[2]  The  statute  of  frauds  Is  relied  on  as 
a  defense,  but  we  cannot  see  that  it  has  any 
application.  It  matters  not  whether  the 
contract  to  exchange  lands  was  oral  or  in 
writing.  It  was  finally  consummated,  In 
May,  1907,  by  an  exchange  of  deeds.  More- 
over, this  Is  not  a  suit  for  specific  per- 


formance of  a  contract  for  sale  6f  land; 
but  it  is  an  action  for  money  which  plain- 
tiff claims  was  received  by  defendant  for 
plaintiff's  use,  pursuant  to  an  agreement 
fully  executed  by  plaintiff,  according  to 
her  evidence.  Piaintifrs  rl^ht  to  recover 
does  not  depend  upon  the  time  when  the 
deeds  were  exchanged,  but  upon  the  agree- 
ment as  to  the  time  when  she  shoidd  be  en- 
titled to  the  T&it  for  the  Morris  street 
property,  which  she  testifies  defendant  had 
agreed  to  collect  and  turn  over  to  her.  It 
did  not  require  a  writing  to  constitute  a 
valid  assignment  of  the  rent  reserved;  and 
plaintiff's  evidence  tends  to  prove  that  the 
rent  from  the  Morris  street  property  was 
to  go  to  her  after  September  1,  1906,  in  lieu 
of  the  possession  of  the  farm,  which  plaintiff 
says  she  turned  over  to  defendant  the  1st 
of  September,  1906.  Actual  possession  of  the 
Morris  street  property  could  not  be  delivered 
on  the  1st  of  September,  1906,  because  of  the 
existence  of  the  lease  made  by  defendant 
prior  to  the  land  trade,  and  to  run  for 
several  months.  The  fact  that  defendant 
charged  no  rent  and  collected  none,  for  the 
occupancy  of  the  farm  between  September 
1,  1906,  and  January  1,  1907,  does  not  affect 
the  case.  The  surrendering  of  possession  of 
the  farm  by  plaintiff  was  a  sufficient  con- 
sideration to  support  defendant's  promise 
to  account  to  her  for  the  rent  to  accrue  from 
the  Morris  street  property. 

It  is  not  material  that  the  contract  as 
originally  made,  -  was  not  f  uUy  carried  out 
The  subsequent  modifications  of  It  do  not 
relate  to  the  questions  of  possession. of  the 
farm,  and  rent  from  the  Morris  street  prop- 
erty. The  suit  having  been  brought  orig- 
inally before  a  Justice  of  the  peace,  and 
there  being  no  formal  pleadings,  It  may 
very  properly  be  regarded  as  an  action  in 
assumpsit  either  for  money  had  and  re- 
ceived to  plaintiff's  use,  or  for  money  due 
on  contract  fully  executed  by  plaintiff. 

Shortly  after  the  agreement  for  the  ex- 
change of  lands  was  made  defendant  em- 
ployed counsel  to  investigate  plaintiff's  title. 
It  was  discovered  that  there  was  an  unre- 
leased  lien  upon  it  and  defendant  employed 
counsel,  on  her  own  account  to  obtain 
proper  releases,  which  he  did.  Defendant 
also. paid  certain  taxes  for  plaintiff.  These 
items  aggregate  $79.78,  and  are  admittedly 
proper  credits,  or  sets-off.  They  reduce 
plaintiff's  demand  to  the  Jurisdictional 
amount  In  a  Justice's  court 

The  evidence  upon  some  matters  is  very 
confiictlng,  but  as  to  the  credibility  of  wit- 
nesses the  Jury  are  the  sole  Judges.  They 
had  a  right  to  believe  some  witnesses,  rather 
than  others,  wherein  their  testimony  con- 
fiicted.  We  cannot  say  the  Jury  were  wrong 
in  finding  for  plaintiff;  and  the  Judgment  of 
the  intermediate  court  of  Kanawha  county^ 
will  be  affirmed. 
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HARM  AN  y.  AI/T. 

(Snprf^nie  Oourt  of  Appeals  of  West  TirginUu 

Hay  2,  1911.    Rehearing  Denied 

Jnne  17,  1911.) 

{Syllahu$  hy  the  Court,) 

1.  BOUlfDABISS   (i    46*)— ObAL   AOREEliBNT6^ 

Binding  Effectt. 

Disputed  boundaries  between  adjoining 
tracts  of  land  may  be  settled  by  express  oral 
agreement,  executed  immediately,  and  aooom- 
panied  by  possession. 

[Bd.  Note.— For  other  cases,  see  BonndarieiL 
Cent.  Dig.  ||  212-226, 249-251 ;  Dec.  Dig.  S  46.*] 

2.  Advebse  Possession  (|  106*)  —  Fobcible 
Entry  and  Dzttainsb  (|  8*)—ElrFE0T— Un- 
lawful Bntst  and  Detainer. 

Actual,  open,  notorious,  exdusSye  and  con- 
tinuous adverse  possession  of  land  for  more  than 
ten  years,  confers  good  legal  title,  enabling  the 
owner  to  maintain  an  action  for  unlawfui  entry 
and  detainer  against  one  who  enters  unlawfully. 
[Ed.  Note.-^For  other  cases,  see  Adverse  Pos* 
session.  Cent  Dig.  IS  604-623;  Dec.  Dig.  i 
106  ;*  Forcible  Entrj'  and  Detainer,  Cent  Dig. 
IS  85,  36;  Dec.  Dig.  t  a*] 
8.  Adverse  Possession  (|  108*)— AoQun»- 
OBRCE  BY  Mistake— Estoppel. 

The  rule  that  acquiescence  or  admissions 
by  a  landowner,  made  under  a  mistake  as  to  his 
rights,  will  not  estop  him  from  subsequently 
enlarging  his  possesion  to  the  limits  of  his 
deed,  does  not  apply  as  against  one  who  has  ao- 
qniied  good  title  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  i  108.*] 

4.  Forcible  Entry  and  Detainer  (i  4*>- 

Peaceable  Entry— Right  of  Action. 
If  an  entry  on  land,  though  peaceable,  be 
unlawful,  the  owner  may  recover  the  possession 
from  the  intruder  in  an  action  of  unlawful  eii" 
try  and  detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {(  5-22 ;  Dec  Dig. 
i  4.*] 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  S.  C.  Harman  against  W.  B, 
Alt  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfQrmed. 

C  O.  Strieby,  for  plaintiff  in  error.  J. 
Wm.  Harman,  for  defendant  in  error. 

MILLER,  J.  In  an  action  of  unlawful 
entry  and  detainer  the  court  below  directed 
a  verdict  for  plaintiff,  and  entered  judgment 
thereon  that  plaintiff  recover  the  land  sued 
for.  To  review  that  judgment  this  writ  of 
error  was  awarded  the  defendant 

There  is  no  substantial  merit  in  the  first 
point,  that  the  summons  is  defective.  Cun- 
ningham V.  Sayre,  21  W.  Va.  440,  we  think 
decisive  of  this  question. 

We  are  of  opinion  also,  that  the  judgment 
below  should  be  affirmed  on  two  grounds: 
First,  that  there  was  an  agreement  as  to 
the  boundary  line  in  dispute,  fixing  it  where 
plaintiff  claims  it,  and  binding  defendant; 
second,  that  plaintiff  by  actual,  open,  noto- 
rious, exclusive  and  continuous  adverse  pos- 
session of  said  land,  for  more  than  ten  years, 
acquired  good  title  thereby,  rendering  his 
ouster  by  defendant,  though  peaceable,  un- 


lawful,  entitling  plaintiff  to  judgment  for 
IK>s8ession. 

On  the  question  of  the  agreed  line,  the  nn- 
contra'dlcted  evidence  is,  that  plaintiff  and 
defendant  own  adjoining  lots,  parts  of  a 
larger  tract,  owned  and  divided  Into  lots  by 
a  former  owner.  Plaintiff's  lot  of  forty-sev- 
en acres  lies  north  east  of  defendant's  tract, 
described  as  containing  one  hundred  and  ten 
and  one-fourth  acres,  more  or  less.  The  di- 
viding line  called  for  in  plaintiff's  deed,  and 
in  the  deed  to  W.  F.  Nine,  defendant's  im- 
mediate grantor,  and  In  deeds  prior  to  his, 
is  a  line,  N.  64*  W.  The  distance  called  for 
in  plaintiff's  deed,  and'  in  the  deeds  to  and 
from  his  predecessors,  is  eighty-three  poles; 
in  defendant's  deed  the  distance  called  for 
is  one  hundred  and  fourteen  poles.  W.  F. 
Nine,  from  whom  defendant  purchased  his 
lot  by  title  bond.  May  1,  1903,  and  took  his 
deed,  May  11, 1003.  bought  this  lot  of  Eli  Nine 
in  1880.  In  1897,  Harper  owned  the  lot  imme- 
diately east,  and  F.  M.  Pearson,  the  one  on 
the  west  There  was  uncertainty  and  dispute 
about  the  exact  location  of  the  division  lines. 
Harper  and  Pearson  were  unwilling  to  build 
division  fences,  as  desired  by  Nine,  until 
these  lines  should  be  definitely  and  certainly 
located.  Nine  employed  R.  P.  Pearson,  a 
surveyor,  to  make  a  survey,  calling  in  as 
parties,  not  only  Harper  and  Pearson,  but 
also  the  plaintiff  Harman.  Harman  carried 
the  chain,  at  least  a  part  of  the  time.  All 
agreed  on  the  south  east  corner  pf  the  Nine 
lot  as  the  beginning  comer.  The  survey  def- 
initely located  the  lines  and  corners.  There 
was  no  dissent  Nine  insisted  on  planting 
stones  at  each  corner,  which  was  done,  and 
pointers  were  also  made  to  the  corners.  As 
then  located  by  Pearson,  the  division  lim# 
between  plaintiff  and  defendant  Is  a  line,  be- 
tween stone  corners,  S.  59^*  E  When  Alt 
bought  his  lot  in  May,  1903,  Nine  pointed  out 
to  him  all  these  lines  and  comers,  as  located 
by  Pearson.  In  Nine's  deed  to  Alt  these 
stone  corners  are  specifically  called  for,  and 
the  land  further  described  as  the  same  land 
purchased  by  Eli  Nine  from  A.  C.  Harness, 
and  conveyed  by  said  Eli  Nine  to  W.  F. 
Nine,  February  19,  1890.  Immediately  after 
the  survey  by  Pearson,  Harman  and  Alt  join- 
ed in  building  a  division  fence,  on  the  linr^ 
S.  69%'  east,  building  it  for  thirty  or  fort^ 
rods  of  posts,  wire  and  boards,  to  a 'point 
where  they  struck  the  timber,  and  froni 
thence  out  of  logs  and  poles  to  a  stone  bluff 
and  a  laurel  thicket,  and  to  and  over  it  us- 
ing logs  and  poles,  making  a  complete  bar- 
rier along  the  entire  line,  and  so  maintained 
this  fence  until  Alt  bought  from  Nine,  and 
afterward  the  fence  was  continued  and  main- 
tained jointly  by  Alt  and  Harman,  without 
controversy  as  to  its  location,  until  in  No- 
vember, 1908,  when  defendant,  without  plain- 
tiff's knowledge  or  consent  entered  and  cut 
some  timber,  claiming  the  right  to  go  over 
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on  Herman  to  a  marked  Une,  aome  three  or 
four  rods  north  of  the  Pearson  llne»  because 
of  an  alleged  miatake  In  the  Pearson  snirey. 
The  land  between  these  two  lines  is  the  land 
now  in  controversy.  After  catting  the  tim- 
ber Alt  was  notified  by  Harman  to  cease 
trespassing.  A  few  days  afterwards,  how- 
ever. In  the  absence  of  Harman,  Alt  entered, 
tore  down  the  division  fence,  and  moved  it 
over  on  a  so  called  old  line.  Wherefore  the 
salt 

[1]  It  is  said  that  because  Nine,  at  the 
time  of  the  survey  by  Pearson,  in  1897,  bad 
not  disputed  with  Harman  as  to  the  location 
of  the  line,  and  Harman  had  not  agreed  be* 
fore  hand  to  be  bound  by.  that  survey,  though 
he  participated  therein,  and  afterwards  ac- 
quiesced, and  accepted  the  same,  neither  Nine 
nor  Alt  are  concluded  or  estopped  from  en- 
larging their  boundary  by  going  over  to  the 
old  marked  line.  This,  however,  is  not  the 
law.  Gwynn  v.  Schwartz,  32  W.  Va.  487,  9 
S.  B.  880,  and  Teass  v.  City  of  St  Albans, 
88  W.  Va.  1,  17  S.  B.  400,  19  L.  R.  A.  802, 
hold,  that  disputed  boundaries  between  two 
adjoining  tracts  of  land  may  be  settled  by 
express  oral  agreement,  executed  immediate- 
ly, and  accompanied  by  possession  according 
thereto.  And,  as  particularly  applicable  to 
the  contention  of  defendant's  counsel  in  this 
case,  point  six  of  the  syllabus  in  the  first 
case,  declares  that,  long  acquiescence  by  one 
adjoining  proprietor  in  a  boundary  establish- 
ed by  the  other  is  evidence  of  such  agree- 
m«[it  BO  fixing  the  division-line  between  them. 
''What  is  meant  by  long  acquiescence,"  says 
Judge  Green,  in  this  case,  "is  not  d^nitely 
settled  by  the  decisions,'*  but,  as  particularly 
applicable  to  the  case  here,  point  eight  of 
the  syllabus  says:  "Such  acquiescence,  in 
this  State  for  a  period  of  over  ten  years  will 
Justify  a  Jury  in  inferring,  that  such  parol 
agreement  estfiblishing  such  division-line  ex- 
isted ;  and  a  verdict  based  on  such  inference 
ought  not  to  be  set  aside  as  plainly  contrary 
to  the  evidenca"  It  was  wholly  unnecessary, 
however,  for  the  court  below  in  this  case  to 
have  submitted  to  a  jury  the  question  of  the 
fact  of  the  agreement  by  plaintlflT,  for  the 
evidence  proves  beyond  doubt,  and  there  Is 
nothing  to  the  contrary,  that  Harman  was  a 
party  to  that  agreement.  He  participated 
in  the  survey,  and  testifies  positively,  that 
he  did,  and  he  is  not  contradicted  by  Nine, 
that  after  that  said  survey,  he  and  Nine 
agreed  on  the  line  established  by  Pearson, 
and  pursuant  thereto  built  the  fence  on  that 
line.  The  fence  was  intended  to,  and  did, 
to  the  satisfaction  of  the  parties,  constitute 
a  complete  barrier  between  their  respective 


lota  It  constituted  a  real  and  substantial 
Indosure  by  Harman  of  his  land,  sufficient 
we  think  to  satisfy  all  the  requirements  of 
the  statute  of  limitations,  and  the  decisions 
of  this  court  in  Parkersburg  Industrial  Co. 
V.  Schultz,  43  W.  Va.  470,  27  S.  E.  255,  and 
other  cases,  much  relied  on  by  counsel  for 
defendant 

[2]  But  conceding  that  there  was  no  agree- 
ment binding  Herman,  there  was  actual, 
open,  notorious,  exclusive,  and  continuous 
adverse  possession  by  him,  for  more  than 
ten  years  before  defendant  entered  and  tore 
down  the  division  fence.  This  gave  him  the 
absolute,  indefeasible. title  to  the  land  by  ad- 
verse possession,  even  though  it  be  conceded 
arguendo,  that  originally  the  defendant  or 
his  predecessors  in  title  may  have  had  the 
better  title.  Plaintiff's  title  became  good  ti- 
tle by  adverse  possession.  Such  title  by  ad- 
verse possession  confers  legal  title,  enabling 
the  owner  not  only  to  defend,  but  to  main- 
tain ejectment  or  other  actions  thereon. 
Parkersburg  Industrial  Cb.  v.  Schultz,  supra, 
syllabus,  point  five. 

[31  The  proposition  of  defendant's  counsel, 
based  on  White  v.  Ward,  35  W.  Va.  418,  14 
S.  B.  22,  that  acquiescence  or  admission  by 
a  landowner,  made  under  a  mistake  aa  to 
his  rights,  will  not  estop  him  from  subse- 
quently enlarging  his  possession  to  the  limits 
of  his  deed,  does  not  apply  as  against  one 
who  has  acquired  good  title  by  adverse  pos- 
session.   This  case  distinctly  so  decides. 

[4]  The  point  is  made,  however,  that  de- 
fendant's entry  was  peaceable,  not  forcible. 
This  is  not  a  defense  if  his  entry  was  un- 
lawful. This  action  goes  against  one  who 
enters  peaceably,  if  his  entry  be  unlawful: 
and  his  entry  is  unlawful,  though  peaceable, 
as  against  the  true  owner  of  the  land.  In 
this  case  we  hold  that  plaintiflF  had  acquired 
by  adverse  possession  absolute  title  to  the 
land  in  controversy,  on  which  he  could  main- 
tain ejectment  or  other  action.  The  entry 
by  defendant  was  therefore  unlawful,  if  not 
forcible.  His  entry  was  that  of  a  stranger 
to  the  paramount  title  of  the  plaintiff.  He 
must  therefore  surrender  the  possession  thus 
unlawfully  acquired.  Fisher  v.  Harman,  67 
W.  Va.  619,  625,  68  S.  B.  885,  citing  Duff  v. 
Good.  24  W.  Va.  682;  Franklin  v.  Geho,  30 
W.  Va.  27,  3  a  B.  168;  Davis  v.  Mayo,  82 
Va.  97;  Fore  v.  Oimpbell,  82  Va.  808,  1  S. 
B.  180 ;  Olinger  v.  Shepherd,  12  Grat  (Va.) 
462. 

These  conclusions,  we  think,  constitute  a 
complete  answer  to  all  the  points  presented 
in  argument,  calling  for  no  further  reply 
thereto,  and  resulting  in  an  affirmance  of 
the  Judgment  below.    Judgment  affirmed. 
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SPENOEB  ▼.  RICKARD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  9,  1911.    Rehearing  Denied 

Jane  17,  1911.) 

(Syllabu9  &y  the  Court.) 

L  PB0CE88  ($  164*)~RETi7Bif— Amendment. 

It  is  proper  to  permit  a  return  of  service 
to  be  amended  according  to  the  fact,  in  proceed- 
ings of  the  case  which  attack  ^e  vatidity  of  the 
judgment  on  the  ground  of  an  insufficient  re- 
turn^ though  the  amendment  defeats  the  pro- 
ceedings. 

[Ed.  Note.—For  other  cases,  see  Process,  Gent. 
Dig.  M  239-248;  Dec  Dig  i  164.*] 

2.  Pbogbss  (S  164*)  — AMKNDMEm?  — Return 
or  Sebyioe. 

An  insufficient  return  of  service  on  the 
summons  to  answer  an  action  may  be  amended, 
on  a  motion  to  quash  an  execution  issued  on  a 
default  judgment  therein,  notwithstanding  the 
defendant  appeared  specially  in  the  action  and 
unsuccessfully  sought  to  quash  the  return. 

[Ekl.  Note.~For  other  cases,  see  Process, 
Cent.  Dig.  H  239>248 ;   Dec  Dig.  i  164.*] 

Poffenbarger,  J.,  dissenting. 

Error  to  Circuit  Court,  Mason  County. 

Action  by  John  H.  Spencer  against  O.  B. 
RidLard.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.   Affirmed. 

Somervllle  &  Somerville,  for  plaintiff  in. 
error.    Rankin  Wiley,  for  defendant  In  error. 

ROBINSON,  J.  TliUi  writ  of  error  seeks 
tHe  reversal  of  an  order  refusing  a  motion  to 
quash  an  execution. 

Spencer  sued  Rlckard  before  a  Justice  of  tiie 
peace  for  money  due  on  contract  Defend- 
ant appeared  specially  and  moved  to  quash 
tbe  return  of  service  on  the  summons.  This 
motion  the  justice  overruled.  Defendant 
then  retired  and  made  no  further  appear- 
ance in  the  suit  A  judgment  for  plaintiff 
was  pronounced  and  entered.  When  an  ex- 
ecution was  issued  on  the  judgment,  defend- 
ant by  proper  notice  moved  the  justice  to 
quasb  the  same.  The  motion  to  quash  the 
execution  was  sustained,  and  plaintiff  ap- 
pealed from  the  order  of  the  justice  In  that 
particular  to  the  drcnit  court.  When  the 
appeal  came  on  to  be  heard,  the  circuit  court 
permitted  the  return  of  service  6n  the  sum- 
mons to  be  amended.  The  execution  was 
quashed  on  the  ground  that  it  was  not  prop- 
erly directed,  but  the  ground  that  there  was 
no  valid  judgment  because  of  illegal  service 
was  distinctly  overruled. 

Subsequent  to  these  proceedings,  plaintiff 
filed  a  transcript  of  his  judgment  in  the  office 
of  the  clerk  of  the  circuit  court  of  the  county, 
and  execution  was  Issued  thereon.  It  is  that 
execution  which  defendant  attacks  in  the 
proceedings  now  before  us. 

Defendant  says  that  the  execution  is  not 
supported  by  a  valid  judgment  He  insists 
that  the  Judgment  is  void  because  no  proper 
return  of  service  appeared  on  the  summons  I 


when  defendant  moved  to  quash  the  return. 
In  other  words,  he  maintains  that  there  has 
been  no  due  process  of  law — ^no  notice  to  him. 

[1]  The  amended  return  of  service,  how- 
ever, shows  that  defendant  was  regularly 
served.  It  shows  that  legal  notice  of  the 
suit  was  given  him.  Now,  the  main  ques- 
tion is :  Must  the  judgment  be  held  to  stand 
on  the  alleged  invalid  return  of  service  which 
defendant  unsuccessfully  attacked,  or  on  the 
amendment  of  the  return  showing  that  he 
really  had  the  character  of  notice  which  the 
law  requires  when  he  refused  to  enter  a  gen- 
eral appearance  in  the  case? 

The  judgment  against  defendant  is  plainly 
a  judgment  by  default  though  he  contested 
the  showing  of  jurisdiction.  The  judgment 
is  the  same  as  if  he  had  not  specially  ap- 
peared. The  special  appearance  really  avail- 
ed him  nothing,  since  his  motion  thereunder 
was  denied  by  the  Justice.  He  can  take  only 
the  same  advantage  that  he  could  have  taken 
If  he  had  not  appeared  for  any  purpose. 
When  there  is  no  general  appearance,  as  in 
this  case,  a  judgment  rendered  Is  one  by  de- 
fault A  default  judgment  Is  void  and  un- 
enforceable if  there  was  no  Jurisdiction  to 
render  It — if  the  defendant  was  not  notified 
in  the  manner  prescribed  by  law.  It  has  been 
held  that  in  cases  before  justices.  Improper 
or  Illegal  notice  is  waived  by  a  general  ap- 
pearance. Railroad  Co.  v.  Wright  50  W.  Va. 
653,  41  S.  B.  147.  But  the  defendant  In  the 
case  at  hand  waived  nothing  by  his  special  ap- 
pearance. He  may  still  avoid  the  judgment  if 
he  was  not  legally  brought  in  to  answer  the  ac- 
tion. He  may  quash  the  execution  Issued 
thereon,  if  he  was  not  served  with  process  in 
the  action.  But  may  he  thus  avoid  the  judg- 
ment merely  because  the  original  return  was 
bad,  though  by  an  amendment  properly  made 
it  appears  that  he  actually  had  notice  in  the 
manner  the  law  prescribes?  He  insists  that 
he  may. 

The  judgment  is  not  absolutely  void  if  de- 
fendant was  duly  notified,  though  the  return 
of  service  did  not  show  due  notice  to  him. 
If  process  had  been  legally  executed  on  him 
at  the  time  of  trial,  he  knew  It  He  knew 
the  actual  manner  of  the  service  of  notice  to 
answer  the  suit  If  he  was  served  In  an  il- 
legal way,  he  could  rely  on  that  fatal  de> 
feet  make  no  general  appearance,  and  de- 
feat the  enforcement  of  the  judgment  when- 
ever undertaken.  But  if  he  knew  that  legal 
service  was  made  on  him,  he  could  not  allow 
judgment  to  go  against  him  by  default  and 
thereafter  be  sure  to  defeat  it  simply  because 
the  original  return  did  not  show  the  legal 
service  that  actually  was  made ;  for,  by  well 
established  law  the  fact  of  a  sufficient  service 
may  thereafter  be  shown  by  an  amendment  of 
the  return.  When  defendant  declined  to  make 
a  general  appearance,  knowing,  as  he  must 
have  known,  that  legal  service  had  been  ex- 
ecuted on  him  and  only  badly  returned,  he 


•For«thsr 


see  sane  topis  aat  seotloa  NUMBBR  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexet 


712 


71  SOUTHSASTERN  RBPORTEB 


(W.Va. 


tuffereA  a  Judgment  bj  default  and  took  the 
risk  of  an  amendment  according  to  the  actoal 
fact  which  would  folly  rapport  that  Judg- 
ment He  oonld  only  eafely  take  the  course 
which  he  pursued  when  he  knew  that  no 
amendment  according  to  the  tact  could  ever 
show  a  yalid  service  of  the  summons.  He 
has  not  been  unjustly  denied  an  opportunity 
to  defend  on  the  merits,  as  he  submits.  He 
had  that  opportunity  but  refused  to  take 
advantage  of  it 

We  need  not  pass  on  the  sufficiency  of  the 
original  return  of  service.  It  is  conceded 
that  the  amended  return,  made  pending  the 
Iiroceedings  to  quash  the  first  execution,  is 
good.  The  amended  return  shows  that  de- 
fendant had  notice  of  the  suit  in  which  the 
Judgment  was  rendered,  as  required  by  law. 
It  proves  that  the  Justice  had  jurisdiction 
of  defendant  to  render  the  Judgment  against 
him.  It  supports  the  Judgment  and  denies  the 
ground  on  which  defendant  would  quash  the 
last  execution  issued  thereon. 

[2]  To  allow  a  return  of  service  to  be 
amended  according  to  the  fact,  in  proceedings 
of  the  original  case  which  attack  the  valid- 
ity of  the  Judgment  on  the  ground  of  the  in- 
sufficient return,  though  the  amendment  de- 
feats the  proceedings,  is  usual  practice.  Cape- 
hart  V.  Cunningham,  12  W.  Va.  750;  Laidley 
V.  Bright,  17  W.  Va.  779;  And,erson  v.  Doo- 
iittle,  88  W.  Ta.  633,  18  S.  E.  726;  Hopkins  v. 
Railroad  Co.,  42  W.  Va.  535,  26  8.  E.  187; 
McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W. 
Va.  732,  34  S.  E.  021;  Gauley  Coal  Land 
Ass'n  ▼.  Spies,  61  W.  Va.  19,  55  S.  E.  903; 
1  Enc  Digest  Va.  &  W.  Va.  356-359.  It  was 
merely  this  practice  that  was  followed  in  the 
case  under  consideration.  The  course  pursued 
was  fully  warranted.  On  the  motion  to  quash 
the  execution,  now  before  us  by  this  writ  of 
error,  the  amendment  of  the  return  of  Bervlce 
that  had  been  made  in  the  proceedings  to 
quash  the  former  execution  was  shown.  That 
amendment  stood  as  a  former  adjudication, 
ftom  which  no  appeal  had  been  taken.  As 
we  have  said,  the  amendment  proved  that 
there  was  due  notice  to  defendant  before  the 
rendition  of  the  judgment  in  question.  It 
validated  the  Judgment  attacked  by  the  mo- 
tion to  quash  the  execution.  Though  it  took 
away  the  foundation  of  the  motion  to  quash 
the  execution,  the  amendment  of  the  service 
was  properly  relied  on. 

A  motion  to  quash  an  execution  is  a  pro- 
ceeding in  the  case  in  which  the  judgment 
was  rendered.  In  this  instance  it  was  a  pro- 
ceeding in  the  nature  of  a  motion  to  leverse 
the  default  judgment  because  the  summons 
to  answer  the  action  had  not  been  legally 
served.  Qearly  was  it  analogous  to  a  mo- 
tion for  that  purpose.  No  direct  method  of 
reversal  on  that  ground  is  provided  by  stat- 
ute as  to  cases  before  Justices.  Defendant 
could  not  aiq^eal  and  contest  the  point  of  in- 
sufficient service,  for  his  appeal  would  have 
operated  as  a  general  appearance  and  the 
point  would  thereby  have  been  waived.   Rail- 


road Co.  T.  Wright,  supra.-  But  when  final 
process  waa  issued  in  the  case,  he  could  then 
seek  a  substantial  reversal  of  the  Judgment 
by  motion  to  defeat  that  process.  The  motion 
to  quash  the  execution  was  Indeed  a  motion 
to  reverse  the  judgment  on  the  ground  of  the 
insufficient  return.  Then,  the  holding  of  this 
court  in  Anderson  v.  Doollttle,  38  W.  Va.  633, 
18  S.  E.  726,  is  applicable  and  justifies  the 
amendment  of  the  return  of  service:  ''It  Is 
proper,  on  the  hearing  of  a  motion  to  re- 
verse a  judgment  by  default  for  defective  re- 
turn of  the  summons  in  the  action,  to  allow 
the  sheriff  to  amend  his  return,  and  then 
overrule  the  motion  to  reverse,  if  the  amend- 
ed return  be  good.  The  amended  return  re- 
lates back,  and  takes  the  place  of  the  orig- 
inal defective  one." 

An  order  will  be  entered  affirming  the  Judg- 
ment. 

POFFENBAROER^  J.  (dlssentingf^.  I  do 
not  regard  the  result  attained  in  this  case  as 
consistent  with  legal  principles  and  orderly 
procedure.  The  true  principle  is  declared  in 
Crowley  v.  Fisher,  57  W.  Va.  312,  50  S.  E. 
422,  Chapman  v.  Maitland,  22  W.  Va.  345, 
and  Price  v.  Plnnell,  4  W.  Va.  29a  The  gen- 
eral policy  of  the  law  is  to  save  a  litigant 
the  benefit  of  all  proper  exceptions  taken  in 
due  time.  There  can  be  no  such  thing  as 
compulsory  waiver.  Voluntariness  is  the  es- 
sential, dominant  element  of  a  waiver.  The 
exception  here  presented,  starting  with  the 
unfortunate  suggestion  in  Railway  Co.  y. 
Wright,  50  W.  Va.  658,  41  S.  E.  147,  is  the 
only  instance  of  violation  of  the  principle 
found  in  the  Jurisprudence  of  this  states  so 
far  as  I  know. 

Nor  do  I  think  the  error  in  a  Judgment, 
entered  over  the  protest  of  a  defendant  on  in- 
sufficient process  or  a  defective  return,  can 
be  cured  by  an  amendment,  fbr  this  works 
a  compulsory  waiver.  Such  was  the  reason- 
ing of  Judge  Stannard  in  Wynn  v.  Wyatt's 
Adm'x,  11  Leigh  (Va.)  585,  in  the  following 
concise  and  forceful  terms:  ''The  argument 
presents  the  singular  dilemma,  that  a  party 
cannot  free  himself  from  the  present  or  past 
effect  of  erroneous  iwocess,  without  forfeit- 
ing his  right  to  exemption  from  Judgment  un- 
til proper  process  shall  be  sued  and  duly 
served  upon  him.  It  would  subject  him  to 
Judgment  without  any  future  regular  process, 
as  the  consequence  of  his  objecting  the  nul- 
lity and  irregularity  of  past  process."  Pres- 
ident Tucker  approved  this  reasoning.  To 
the  same  effect  see  Fisher  v.  Crowley,  cited ; 
Chapman  v.  Maitland,  22  W.  Va.  329 ;  Price 
V.  Pinnell,  4  W.  Va^  296;  Hickman  v.  Larkey, 
6  Grat  (Va.)  210.  The  apparent  departure 
from  the  rule  in  Gauley  Land  Ass'n  v.  Spies 
may  be  Justified  by  disclosure  of  lack  of  any 
defense. .  An  insufficient  answer  having  been 
rejected,  nothing  further  was  offered.  The 
decisions  of  this  court,  .cited  as  authority  for 
cure  of  such  defect  by  amendment,  were  all 
in  cases  of  default  Judgments  and  decreaa. 
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They  do  not  SmOtj  the  application  of  tibe 
role  under  tbe  circamatancee  of  this  case. 
Acting  upon  the  suggeBtion  in  Railway  Go.  y. 
Wright,  the  defendant  rested  his  case  upon 
the  motion  to  qnash  the  return,  seeing  sub- 
mission of  his  defense  thereafter  would  be 
treated  as  a  waiver  of  the  defect  He  has 
not  been  allowed  to  make  his  defense  without 
glylng  np  his  legal  right  to  a  sufficient  re- 
turn. The  statute  grires  that  right  Denial 
thereof  by  a  compulsory  waiver — ^mere  coer- 
cion— ^is  Judicial  legitiation  pure  and  simple. 
For  these  reasons,  I  dissent 


(113  Ya.  82S) 

WE2LLS  V.  LAGORIO  et  aLf 

(Supreme  Gbnrt  of  Appeals  of  Virginia. 
June  8,  1911.) 

BouifOABixs  (I  0*)— Location  and  Quarti- 
TT  OF  Land. 

A  vendor  thought  that  he  was  selling  all 
the  land  he  owned,  but  his  possessions  were 
greater  than  he  supposed.  The  purchasers 
were  placed  in  possession  of  what  each  believed 
he  purchased,  and  each  knew  the  exact  bound- 
aries of  the  premises  conveyed,  and  each  re- 
ceived the  identical  parcel  purchased.  Held, 
that  the  purchasers  acquired  only  the  identical 
parcel  purchased,  as  bounded  by  the  lines  point- 
ed out  though  tney  did  not  obtain  the  quantity 
of  land  they  supposed  they  purchased. 

[Ed.  Note.— For  other  cases,  see  Boundaries» 
Osnt  Dig.  H  fl-Sd ;  Dec.  Dig.  |  9.*] 

Appeal  from  Circuit  Oourt  of  City  of  Nor> 
folk. 

Suit  by  one  Lagorio  and  others  against  A. 
B.  Wells  and  others.  From  a  decree  grants 
Ing  relief,  defendant  Wells  appeals.  Revers- 
ed and  r^Mlered,  dismissing  the  bilL 

A.  T«  Stroud  and  W.  L.  Williams,  for  ap- 
pellant Wm.  W.  Old  A  Son  and  M.  W.  Tal- 
bot for  appelleea. 

KEITH,  P.  The  children  and  heirs  at  law 
of  Augustine  Lagorio  filed  their  bill,  in  which 
th^  pray  that  a  certain  tract  of  land  be 
partitioned  among  them  and  certain  persons 
whom  they  name  as  defendants  Interested  In 
the  land  as  tenants  in  common.  They  also 
name  A.  B.  Wells,  from  whom  the  land  sought 
to  be  partitioned  was  derived,  and  T.  B.  Ed- 
wards, a  coterminous  landowner,  as  parties 
defendant  All  of  the  defendants  answered 
the  bill ;  the  cotenants  confessing  Its  equity 
and  expressing  their  willingness  to  have  the 
land  partitioned.  Wells  demurred  to  and  an- 
swered the  bill,  and  claimed  title  in  himself 
In  fee  to  the  land  in  the  bill  mentioned. 
Proofs  were  taken,  and  the  circuit  court  en- 
tered a  decree  In  accordance  with  the  prayer 
of  the  bill,  and,  it  appearing  that  partition 
could  not  be  made  in  kind,  appointed  conunls- 
sloners,  who  were  directed  to  sell  the  land, 
80  that  its  proceeds  might  be  divided  among 
those  entitled.  From  this  decree  an  appeal 
was  taken  by  A.  B.  Wells. 

The  facts  are  as  follows:   Wells  was  the 


owner  of  a  certain  tract  of  land  In  the  coun- 
ty of  Norfolk,  and  by  deed  dated  November 
1,  1883,  he  sold  to  Claude  Lord  a  portion  of 
it — *^e  same  being  the  westerly  half  of  a 
tract  of  woodland,  said  to  contain  GO  acres, 
lying  on  the  north  side  of  Seweirs  Point  road, 
and  bounded  on  the  west  by  the  lands  oc- 
cupied by  Jackson  Denby,  on  the  north  by 
Talbot's  land,  and  on  the  east  by  Phillips' 
land,  the  said  lands  being  a  part  of  lands 
deeded  by  Mrs.  Martha  Upshur  and  others, 
dated  October  18,  1882,  to  A.  B.  Wells  and 
John  C.  Lord ;  the  said  land  to  be  divided  by 
a  line  starting  at  the  center  of  the  tract  on 
the  Sewell's  Point  road,  thence  running  in  a 
northerly  direction  to  the  center  of  the  north 
line  dividing  the  tract  In  halves,  said  wester- 
ly half,  sold  to  said  Claude  Lord,  said  to  con- 
tain 30  acres  more  or  less."  By  deed  dated 
September  25, 1886,  Wells  sold  to  Abram  Beck- 
ett "all  that  tract  of  land  lying  and  being  in 
Tanner's  Creek  district  and  county  of  Nor- 
folk^ state  of  Virginia,  and  bounded  and  de- 
scribed as  follows,  to  wit:  On  the  west  by 
lands  owned  by  Claud  Lord,  and  on  the  north 
by  one  Talbot  and  on  the  east  by  lands  of 
Phillips,  and  on  the  south  by  Sewell  Point 
road,  containing  30  acres  more  or  less,  being 
a  part  of  the  same  that  was  conveyed  to  A. 
B.  Wells  and  John  O.  Lord  by  deed  bearing 
date  on  October  18,  1882,  and  duly  of  record 
In  the  clerk's  office  of  Norfolk  county  court; 
the  said  John  C.  Lord  having  subsequently 
conveyed  his  Interest  to  the  said  A.  B.  Wells." 
The  controversy  in  this  case  arises  with 
respect  to  the  location  of  the  western  Hue  of 
the  original  tract  owned  by  Wells ;  his  deed 
to  Claude  Lord  calling  on  the  west  for  "lands 
occupied  by  Jackson  Denby."  That  line  fs 
shown  on  the  plat  which  accompanies  this 
opinion  as  B,  H. 


txlbot 
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The  lands  sold  ^y  Wells  to  Lagorio  appear 
on  this  plat  as  B,  H,  G,  D;  the  lands  sold 
to  Beckett  as  D,  O,  F,  B.  At  the  date  of 
these  deeds  thb  Wife  Of  Jackson  Denby  held 
title  to  the  triangle  A,  I,  J ;  but  her  husband 


•Vor  other  cmm  see 


topic  and  MCtlon  NUMBER  in  Dec  Dig  A  Am.  Dig.  Koj  No.  SorlM  ft  R^'r  Indexes 
t  Rehearing  denied  September  14,  1911. 
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seems  to  bave  extended  Us  occapancy  beyond 
tbe  limits  of  her  title,  so  as  to  embrace  A, 
I,  H,  B,  which  is  the  land  in  controversy. 

Lagorlo  was  pnt  in  possession  of  the  west- 
ern half  of  the  tract  owned  by  Wells,'  which 
was  supposed  to  contain  30  acres,  but  which 
upon  survey  was  ascertained  to  contain  only 
17%  acres.  Some  years  thereafter  the  Den- 
bys  conveyed  to  a  man  by  the  name  of  Ed- 
wards, who,  upon  investigating  his  title  and 
having  a  survey  of  the  premises  made,  found 
that  his  line  upon  the  east  was  X,  A,  and  not 
U,  B,  as  had  been  theretofore  supposed.  He 
disclaimed  all  interest  in  that  quadrilateral 
containing  14.2  acres,  and  so  informed  Wells, 
who  thereupon  made  daim  to  it  The  land 
is  in  a  wild  state,  grown  up  In  scrubl>y 
woods  and  bushes — ^practically  in  a  state  of 
nature. 

The  controversy  in  this  case  is  as  to  the 
ownership  of  that  quadrilateral  of  14.2  acres ; 
Lagorio  and  those  interested  with  him  claim- 
ing that  the  land  purchased  by  him  was 
bounded  on  the  west  by  the  land  occupied  by 
Jackson  Denby,  and  that  he  was  entitled  by 
the  terms  of  his  deed  to  the  line  I,  A,'  as  his 
western  boundary,  and  that*  as  he  only  bought 
one-half  of  the  entire  tract,  that,  of  course, 
would  throw  hiiB  eastern  line  further  to  the 
west,  and  so  with  the  tract  sold  to  Beckett, 
so  that,  each  having  purchased  half  of  the 
original  tract,  the  purchase  of  each  would  be 
increased  by  one-half  of  the  14.2  acres — at 
least  that  would  be  the  logical  result  of  their 
claims.  Certainly,  if  all  the  facts  had  been 
known  at  the  date  of  the  deed  from  Wells  to 
Lagorio,  and  he  had  sold  one-half  of  the  quad- 
rilateral A,  I,  F,  E,  the  dividing  line  G,  D, 
on  the  plat,  would  have  fallen  further  to  the 
west,  and  would  have  left  in  the  half  which 
Beckett  afterwards  bought  7.1  acres  now  em- 
braced in  the  quadrilateral  B,  H,  G,  D.  They 
agreed  among  themselves,  however,  that,  In- 
stead of  readjusting  their  rights  in  that  way, 
they  would  consider  themselves  coparceners 
of  the  land  in  dispute,  and  that  it  be  sold 
and  the  proceeds  divided  among  them. 

It  appears  from  the  evidence  that  the  line 
B,  H,  was  shown  to  Lagorio  and  accepted  by 
him  as  his  western  boundary  at  the  date  of 
his  deed,  and  so  the  line  G,  D,  was  the  west- 
em  boundary  of  Beckett  Lagorio  and  Beck- 
ett were  both  placed  in  possession  of  what 
they  bought,  or  what  they  believed  at  the 
time  of  the  transaction  they  were  buying, 
and  they  and  their  assigns  are  still  in  the 
enjoyment  of  it  As  the  facts  have  since 
developed,  it  appears  that  the  western  line  of 
Wells'  original  tract  is  further  west  than 
dither  he  or  his  vendees  at  the  time  supposed, 
rhey  were  under  the  impression  that  his 
western  line  was  H,  B.  It  turns  out  now,  In 
the  light  of  subsequent  developments,  that  his 
western  line  was  X,  A,  and  at  the  time  of 
making  the  deeds  to  Lagorio  and  Beckett  he 


was  the  actual  owner,  though  ignorant  of  the 
fact 

As  was  said  by  the  commissioner  to  whom 
the  cause  was  referred:  *'Xt  is  true  that  Wells 
thought  he  was  selling  all  of  the  land  that 
he  owned;  but  his  possessions  were  greater 
than  he  knew,  and  it  cannot  be  reasoned  that 
he  intended  to  sell  that  which  he  did  not 
know  that  he  owned.  It  is  true  that  Wells 
thought  he  was  selling  30  acres  to  each  of 
the  parties,  Lord  and  Beckett  and  they 
thought  they  were  getting  approximately  that 
amount  and  it  is  further  true  that  they  did 
not  get  approximately  80  acres  apiece;  but 
they  did  get  a  tract  of  land,  the  exact  bound- 
aries of  which  they  knew  and  had  been  point- 
ed out  to  them.  They  got  the  Identical  piece 
of  land  that  they  purchased,  bounded  by  the 
very  lines  which  they  had  contemplated  and 
which  had  been  pointed  out  to  them — the  ex- 
act lands  they  had  proposed  to  purchase,  al- 
though their  lands  contained  less  acreage 
tlian  was  supposed.** 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  decree  of  the  circuit  court  should 
be  reversed,  and  an  order  entered  dismissing 
the  bill  of  complaint 

Reversed. 

(lU  Va.  40) 

SAUNDERS  et  al.  v.  BANK  OF  MECKLEN- 
BURG et  al. 

(Supreme  0>urt  of  Appeals  of  Virginia.    June  8, 

1911.) 

1.  Bills  and  Notes  (5  106*)— Validitt. 

The  taking  of  a  note  by  a  bank,  pending 
proceedings  for  its  dissolution,  to  aecure  a  pre- 
existing indebtedness,  was  not  engaging  In  new 
business,  as  affecting  the  right  to  enforce  the 
note. 

[£3d.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Dec  Dig.  f  106.*] 

2.   COBPOBATIONB   (§   608*)— DlSSOLUTIO N— EN- 
FORCEMENT OF  Ck>NTBACT8. 

Generally  no  defense  can  be  made  to  a  suit 
by  a  corporation  on  a  contract  made  with  it 
that  it  has  forfeited  its  charter  for  acts  of  non- 
nser  or  misuser,  or  that  it  has  been  dissolved, 
nntil  snch  forfeiture  or  dissolution  has  been  de- 
termined in  a  proceeding  brought  for  that  pur- 
pose. 

[Bd.  Note.— For  other  cases,  see  Corporations* 
Gent  Dig.  {{  2416-2419;    Dec.  Dig.  {608.*] 

3.  Frauds,  Statxttb  of  (|  108*)— Obligation 
FOB  Another. 

A  note  in  ordinary  form,  payable  to  a  bank 
and  given  pending  proceedings  for  dissolution, 
to  secure  a  pre-existing  overdraft  by  a  third 
party,  is  sufficient  within  statute  of  frauds 
(Code  1904,  f  2840),  requiring  a  promise  to  an- 
swer for  another's  debt  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  (S  216,  218;    Dec.  Dig.  i 

4.  Tbial  (i  296*)- iNSTBUcnoNS. 

Under  a  defense  to  a  note  that  it  was  given 
to  avoid  ^indictment  and  prosecution"  of  a  cash- 
ier, an  instruction  predicating  the  defense  on  a 


H  or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  Jk  Am.  Dig.  Kv  No.  Series  Jk  Rep'r  Indexes 
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^prosecution  or  trial"  was  not  reviewable  er- 
Tor»  where  other  instructions  show  that  the 
terms  ''indictment"  and  "prosecution**  were  used 
ornonymously. 

Dd.  Note.— For  other  cases,  see  Trial*  Cent 
g.  fi  705-713;   Dec  Dig.  f  296.^] 

&  OONTBAOTB  ({  71*)— ASSUMPTION  OF  AllOTH- 

SB's  Obliqatioit— Consideration . 

Mere  forbearance  to  sue,  without  ame* 
ment  to  that  effect,  is  not  sufficient  oonsidera* 
tion  for  a  third  person's  promise  to  pay  the 
debt,    though    forbearance    oe   induced    by   the 

{promise;    but  an  agreement  to  forbear  may  be 
mplied  from  conduct  of  the  parties  and  tha 
nature  of  the  transaction. 

[H3d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  296,  296,  298,  816-321;  Dec  Dig. 
I  71.*1 

6.  Bills  and  Nona  (f  538*)— Instsuctions— 

CONSIDKBATION. 

Under  a  defense  of  want  of  consideration 
for  a  note  given  to  secure  a  debt  of  another,  an 
instruction  which  authorized  recovery  without 
finding  of  an  agreement  express  or  implied, 
that  plaintiff  should  forbear  to  sue  the  original 
debtor,  but  merely  on  finding  that  plaintiff  did 
so  forbear,  was  erroneous. 

[Bd.  Note.— For  other  oases,  aea  Bills  and 
Notes,  Dec  Dig.  I  538.*] 

7.  Afpbal  and.  EkBOB  (I  268*)- Bbvibw— IN- 

STBUCTIO  NS — EKCKPTIO  NS — NkOBSSITT. 

An  instruction  to  which  no  exceptions  were 
taken  will  not  be  reviewed. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  1516-1532;    Dec  Dig.  { 

8.  JuDoiiBNT  (1 184*)— Oif  Motion— Nonos. 

Since  pleadings  on  a  motion  for  a  judg- 
ment for  money  after  notice,  under  Code  1904, 
I  3211,  are  intended  to  be  very  informal,  except 
where  statutes  require  otherwise,  as  under  sec- 
tion 3299,  authonaing  special  pleas  of  failure 
of  consideration,  etc,  instructions  offered  by  de- 
fendant on  the  ground  that  the  terms  of  the  no- 
tice of  the  motion  for  judgment  are  not  such 
as  to  warrant  recovery  on  a  note  made  and  de- 
livered as  collateral  to  secure  payment  of  a  debt 
to  plaintiff  from  a  third  party  were  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  f  346 ;   Dec.  Dig.  f  184.*] 

Brror    to    Gtocnlt    Court    Mecklsobnrg 

County. 

Proceedinf  by  notice  and  motion,  under 
Code  1904,  I  8211,  brongbt  by  the  Bank  of 
Mecklenburg  and  others  against  Mrs.  A  A. 
Sannders  and  others  to  recover  judgment 
on  a  note.  Judgment  for  plalntifliB,  and  de- 
fendants bring  error.  Beversed  and  re* 
manded. 

John  A.  Lamb  and  Samuel  A.  Anderson, 
for  plaintiffs  In  error.  B.  P.  Buf ord  and  W. 
B.  Hotnes,  for  defendants  in  error. 


BUCHANAN,  J.  This  is  a  proceeding  by 
notice  and  motion,  under  section  3211  of  the 
Code  of  1904,  to  recover  a  judgment  on  a 
promissory  note  for  $10,000,  made  by  the 
plaintifliB  in  error,  Mrs.  A.  A.  Saunders,  Mr& 
Clara  C.  Saunders,  and  Mrs.  Neva  S.  Prince, 
payable  to  the  defendant  in  error  the  Bank 


of  Mecklenburg,  dated  April  28,  1908,  and 
due  12  months  after  date. 

The  Bank  of  Mecklenburg  suspended  busi- 
ness on  the  13th  of  April,  1908,  on  account 
of  its  insolvency.  It  had  been  in  business 
from  the  year  1872  or  1873,  with  a  princi- 
pal ofllce  at  Boydton  and  a  branch  office  at 
Chase  City.  The  Insolvency  of  the  bank 
seems  to  have  resulted  from  the  action  of 
the  cashier  at  Boydton  in  permitting  one 
of  its  customers,  who  became  insolvent  to 
overdraw  his  account  by  more  than  $100,- 
000,  and  the  action  of  the  cashier  at  Chase 
City  in  allowing  the  Kershaw  Manufacturing 
Company,  another  of  its  customers,  which 
was  also  insolvent  to  overdraw  its  account 
to  the  extent  of  some  $29,000.  When  the 
stockholders  ascertained  the  condition  of  the' 
bank,  one-fourth  or  more  of  them  in  inter- 
est who  were  also  creditors,  filed  their 
bill  in  the  circuit  court  of  Mecklenburg 
county,  pursuant  to  the  provisions  of  section 
1105a,  subsec.  15,  Code  Va.  1904,  for  the 
purpose  of  winding  up  and  dissolvlDg  the 
corporation,  and  enjoining  the  bank,  its 
officers,  and  directors  from  disposing  of  its 
assets,  and  praying  for  the  appointment  of 
a  receiver  or  receivers  to  take  charge  of  its 
affairs,  to  collect  the  debts  due  and  payable 
to  it  for  such  disposition  of  its  assets  as 
might  be  just  and  equitable,  and  for  gen- 
eral relief. 

The  bank  filed  its  answer,  in  which  it  ad- 
mitted the  allegations  of  the  bill.  As  pray- 
ed for,  the  court  granted  an  injunction  and 
appointed  receivers.  Afterwards,  on  the 
28th  day  of  April,  1908,  the  note  sued  on 
was  made. 

Upon  the  trial  of  the  cause,  there  was  a 
verdict  and  judgment  for  the  plaintiff  bank 
for  the.  benefit  of  its  receivers.  To  that 
judgment  this  writ  or  error  was  awarded. 
•  The  principal  errors  assigned,  in  sub- 
stance, are:  (1)  That  the  bank,  at  the 
time  the  note  was  made,  was  a  dissolved 
corporation,  and  could  not  be  legally  made 
the  payee  thereof ;  (2)  that  if  the  note  was 
a  promise  to  pay  the  debt  of  another,  it  Is 
not  a  sufficient  promise  in  writing  under 
the  statute  of  frauds ;  (3)  that  it  was  given 
for  an  illegal  consideration;  (4)  that  the 
note  was  without  consideration. 

The  questions  involved  in  these  assign- 
ments of  error  were  raised  in  the  circuit 
court  by  pleas,  objections  made  to  evidence, 
instructions  given  and  refused,  and  by  a  mo- 
tion to  set  aside  the  verdict  as  contrary  to 
the  law  and  the  evidence.  The  assignments 
of  error  will  be  considered,  for  the  most 
part  without  reference  to  the  manner  in 
which  the  questions  involved  were  raised. 

[1]  As  to  the  first  assignment  of  error: 
It  is  true  that  at  the  time  the  note  sued  on 
was  made  the  makers  thereof  were  not  in- 
debted to  the  plaintiff  bank;  but  it  was  ex- 
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ecated  In  part  payment,  or  aa  collateral 
for  the  payment,  of  the  debt  dne  from  the 
Kershaw  Mannfactnrlng  Company  by  over- 
draft, t>efore  the  bill  for  winding  np  the  af- 
fairs and  dissolving  the  bank  was  filed.  The 
taking  of  the  note»  however,  was  not  in  any 
^ense  engaging  in  new  business,  as  is  argued 
on  the  part  of  the  bank,  but  was  merely  a 
means  of  securing  the  payment  of  an  ex- 
isting indebtedness.  While  the  object  of 
the  proceeding  under  section  1105a,  subsec. 
IS,  Code  Va.  1904,  was  to  wind  up  the  busi- 
ness and  dissolve  the  bank  corporation  be- 
cause of  its  insolvency,  no  decree,  when  the 
note  sued  on  was  made,  had  been,  or  so  far 
as  the  record  shows  has  ever  been,  made 
dissolving  the  corporation. 

[2]  The  general  rule  (and  there  Is  nothing 
In  the  statutes  under  which  the  bill  was 
filed  to  wind  up  and  dissolve  the  corporation 
to  change  that  rule)  is  that  no  defense  can 
be  made,  to  an  action  by  a  corporation  on 
a  contract  made  with  it,  that  it  has  for- 
feited its  charter  for  acts  of  nonuser  or 
misuser,. or  that  it  has  been  dissolved,  uutil 
after  such  forfeiture  or  dissolution  has  been 
Judicially  determined  in  a  proceeding  in- 
stituted for  that  purpose.  See  Banks  v. 
Poitiauz,  3  Rand.  136,  15  Am.  Dec.  706; 
Crump  V.  Mining  Co.,  7  Qrat  352,  56  Am. 
Dec.  116;  Pixley,  etc,  v.  Roanoke  Nav.  Co., 
75  Va.  320;  1  Mln.  Inst  637;  2  Cook  on 
Stockholders,  |  637;  2  Clark  St  Marshall,  f 
324 ;    10  Cyc.  1345. 

[3]  The  next  question  to  be  considered  is 
whether  or  not  the  note  for  the  payment 
of  the  debt  of  another  is  sufficient,  under 
section  2840  of  the  Code,  which  provides, 
among  other  things,  that  no  action  shall  be 
brought  "to  charge  any  person  upon  a  prom- 
ise to  answer  for  the  debt,  default  or  mis^ 
doings  of  another  •  •  •  unless  the 
promise,  contract,  agreement,  representation, 
assurance,  ratification,  or  some  memoran- 
dum or  note  thereof  be  in  writing  and  sign- 
ed by  the  party  to  be  charged  thereby  or  his 
agent;  but  the  consideration  need  not  be' 
9et  forth  or  expressed  in  the  writing,  and  it 
may  be  proved  (where  a  consideration  is  nec- 
essary) by  other  evidence.** 

Our  statute  does  not  require,  as  did  the 
fourth  section  of  the  English  statute  of 
fniuds,  that  a  writing  evidencing  a  promise 
to  pay  the  debt  of  another  shall  show  on  its 
face  the  agreement  between  the  parties  in 
order  to  be  valid.  The  difference  between 
the  two  statutes  is  commented  upon  by  the 
judges  delivering  opinions  in  the  case  of 
Colgin  V.  Henley,  6  Leigh,  85.  At  that  time 
there  was  no  provision  in  our  statute  that 
the  consideration  for  the  promise  need  not 
be  stated  in  the  writing,  but  could  be  shown 
by  parol  evidence.  In  that  case  the  court 
seemed  to  think  that  the  statute  was  satis- 
fied if  the  promise  to  pay  the  debt  of  an- 
other was  in  writing. 

In  the  case  of  Packard  t.  Richardson,  17 
ICtfls.  122,  9  Am.  Dec.  123,  in  which  the 


Massachusetts  statute  (substantially  the 
same  as  the  Bnglish,  it  seems)  was  con- 
strued, it  was  said  by  Chief  Justice  Parker 
that  the  object  of  the  statute  was  to  secure 
certain  and  definite  evidence  of  the  exist- 
ence and  terms  of  the  promise  sought  to  be 
enforced  against  the  defendant,  and  it  ought 
not  to  be  carried  further  by  arguments 
founded  upon  the  technical  meaning  of  the 
word  "agreement"  It  was  therefore  decided 
in  that  case  that,  if  the  nature  and  extent 
of  an  undertaking  for  the  debt  or  default 
of  another  appear  in  writing,  the  demands 
of  the  statute  are  satisfied,  and  the  con- 
sideration by  which  the  agreement  is  upheld 
may  be  shown,  as  in  other  cases,  by  parol 
evidence. 

And  as  the  learned  editors  of  Smith's 
Leading  Cases  say,  in  their  note  to  the  case 
of  Wain  V.  Walters,  vol.  2  (5th  Am.  Ed.)  p. 
291,  the  same  course  of  decision  has  been 
generally  followed  in  the  New  England 
states,  as  well  as  in  most  other  parts  of  the 
Union,  citing  a  number  of  cases,  '*and  there 
can  be  little  doubt  of  its  soundness  where,  as 
in  some  of  the  states,  the  word  'promise*  (as 
in  Virginia)  has  been  substituted  for  or  in- 
troduced with  the  word  'agreement*  In  the 
fourth  section  of  the  statute." 

The  writing  sought  to  be  enforced  against 
the  defendants  in  this  case  shows  clearly 
the  nature  and  extent  of  their  undertaking, 
and,  as  it  seems  to  us,  satisfies  the  require- 
ments of  that  section  of  our  statute  of 
frauds,  the  construction  of  which  is  involv- 
ed in  this  case. 

[4]  Although  the  writing  was  a  sufficient 
compliance  with  the  requirement  of  the  stat- 
ute of  frauds,  it  was  not  binding  unless 
supported  by  a  valuable  consideration.  Col- 
gin V.  Henley,  supra.  The  defendants  in- 
sist that  the  consideration  for  the  note  was 
that  Haskins,  the  cashier  of  the  Chase  City 
branch  of  the  plaintiff  bank,  should  not  be 
Indicted  or  prosecuted,  and,  as  this  was  an 
Illegal  consideration,  there  can  be  no  re- 
covery upon  the  note.  There  was  evidence 
tending  to  show  that  the  defendants  made 
the  note  upon  that  understanding. 

That  question  was  submitted  to  the  Jury 
upon  the  following  instructions: 

(1)  "The  court  instructs  the  Jury  that,  to 
render  the  note  for  $10,(X)0  sued  on  in  this 
cause  illegal  on  the  ground  that  it  was 
given  on  the  consideration  of  an  agreement 
that  C.  Haskins,  the  late  cashier  of  the 
Chase  City  branch  of  the  Bank  of  Mecklen- 
burg, should  not  be  prosecuted  for  a  felony 
committed  by  him  as  such  cashier,. it  is  nec- 
essary that  there  should  have  been  an  agree- 
ment to  that  effect,  either  express  or  im- 
plied, between  the  parties  to  this  cause,  and 
it  is  essential  that  such  agreement  must 
have  been  that  the  said  C.  Haskins  should 
not  be  prosecuted  for  such  felony.*' 

(4)  "The  court  instructs  the  Jury  that, 
even  though  they  may  believe  from  the 
evidence  that  the  defendants  and  each  of 
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them  signed  the  note  dated  April  28»  1906» 
for  110,000,  and  Introduced  In  eyldence  In 
tbls  case,  yet  If  tbe  jury  farther  beHerea 
from  the  evidence  that  the  said  note  was 
executed  under  an  agreement,  expressed  or 
Implied,  between  the  parties  to  this  cause, 
that  one  O.  Haakins,  who  had  been  an  em- 
ployd  of  the  Bank  of  Mecklenburg,  and  had 
been  charged  with  a  criminal  offense,  to 
wit,  a  felony,  would  not  be  indicted  or  pros- 
ecuted for  said  criminal  offense,  then  the 
court  instructs  the  Jury  that  there  was  no 
legal  consideration  for  said  note,  and  that 
the  same  is  void,  and  the  Jury  should  find 
for  the  defendants." 

Exception  was  taken  to  the  giving  of  In- 
struction No.  1.  The  objection  made  to  that 
instruction  is  that  it  told  the  Jury,  in  effect, 
that  in  order  for  an  agreement  between  the 
parties  to  the  note  to  render  it  invalid  there 
must  be  an  agreement  that  Hasklns  should 
not  be  prosecuted  or  tried,  and  that  an 
agreement  that  he  should  not  be  indicted 
would  not  invalidate  it 

When  instructions  Nos.  1,  4,  and  5  are 
read  together,  and  in  connection  with  the 
plea  setting  up  that  defense  that  the  note 
was  made  for  unlawful  consideration,  it 
seems  to  us  that  the  terms  '^indicted"  and 
''proeecuted"  were  treated  as  synonymous 
by  the  court  and  counsel,  and  that  the  ques- 
tion whether  or  not  the  consideration  for 
the  note  was  unlawful  was  fairly  submitted 
to  the  Jury. 

[6]  The  consideration  for  the  writing  sued 
on,  as  claimed  by  the  plaintiff,  was  (1)  that 
'^e  note  was  given  for  a  present  indebted- 
ness of  the  Kershaw  Manufacturing  Com- 
pany, was  made  payable  at  a  future  date, 
and  was  accepted  and  acted  upon  by  the 
receivers*'  of  the  plaintiff  bank;  and  (2) 
that  it  was  given  "as  a  part  of  the  subscrip- 
tions made  by  various  persons  who  con- 
tributed to  make  the  restitution*'  (that  is,  to 
pay  the  overdraft  debt  of  that  company), 
and  having  been  accepted  by  the  receivers, 
who  on  the  faith  thereof  forbore  to  sue  on 
the  bond  of  the  cashier  or  on  the  notes  of 
the  Kershaw  Manufacturing  Ck>mpany,  in- 
dorsed by  0.  H.  and  W.  H.  Saunders. 

There  was  evidence  tending  to  sustain  the 
plaintiff's  contention  as  to  the  consideration, 
and  two  Instructions,  numbered  2  and  7,  on 
that  question,  were  given. 

No.  2  is  as  follows:  "The  court  instructs 
the  Jury  that  the  forbearance  to  sue  for  a 
debt  which  is  due  is  a  legal  and  valuable 
consideration  for  a  promise  made  by  a  third 
person  to  pay  such  debt,  and  that  a  note 
payable  at  a  future  date,  given  for  a  pres- 
ent debt,  is  evidence  of  an  agreement  to 
suspend  the  remedy  for  the  debt  until  the 
note  Is  due,  and,  if  the  Jury  believe  from 
the  evidence  that  at  the  time  the  note  sued 
on  in  this  case  was  executed  the  Kershaw 
Manufacturing  Company  was  indebted  to  the 
Bank  of  Mecklenburg  In  the  sum  of  about 


$35,000,  evidenced  by  notes  indorsed  by  C. 
H.  Saunders  and  W.  H.  Saunders,  and  that 
the  note  sued  on  was  given  as  part  payment 
of  the  said  indebtedness,  and  that  in  con- 
sideration thereof  the  plfldntiffs  in  this  case 
have,  from  the  time  the  said  note  was  de- 
livered to  them  hitherto,  forborne  to  sue  on 
the  said  indebtedness  of  the  Kershaw  Man- 
ufacturing Company  to  the  said  Bank  of 
Mecklenburg,  said  note  for  $10,000  is  sujp- 
ported  by  a  consideration  deemed  legal  and 
valuable  in  law,  and  the  Jury  should  find 
for  the  plaintiffs." 

The  objections  urged  to  instruction  No.  2 
are  that  there  is  no  evidence  of  an  agree- 
ment between  the  parties  to  forbear  suing 
in  consideration  of  the  undertaking  to  pay 
the  debt  of  the  Kershaw  Manufacturing 
Company,  and  that  it  does  not  correctly 
state  the  law,  even  if  there  were  such  evi- 
dence. 

.  It  is  true  that  there  is  no  evidence  of  an 
express  agreement  to  forbear  suing;  but  the 
evidence  shows  that  the  receivers  of  the 
plaintiff  bank  did  forbear  bringing  suit, 
and  there  is  also  evidence  tending  to  show 
that  they  did  not  sue  because  of  the  under- 
taking of  the  defendants  and  others  to  pay 
the  overdraft  debt  of  the  Kershaw  Manu- 
facturing Company. 

While  it  seems  to  be  settled  that  the  mere 
forbearance  to  sue,  without  an  agreement  to 
that  effect,  is  not  a  sufficient  consideration 
for  a  promise  to  pay  the  debt  of  the  person 
liable,  even  though  the  act  of  forbearance 
was  induced  by  the  promise,  yet  an  agree- 
ment to  forbear  may  be  implied  from  the 
conduct  of  the  parties  and  the  nature  of  the 
transaction.  0  Cyc.  343;  6  Am.  &  Eng.  Enc 
Law,  744,  and  cases  cited. 

In  Boyd  v.  Frelze,  6  Gray  (Mass.)  553,  it 
was  held  that  forbearance  to  sue  on  a  debt 
due  and  payable,  upon  receiving  a  personal 
promise  of  payment  from  the  assignee  In 
pais  of  the  debtor,  was  evidence  from  which 
a  Jury  might  infer  an  agreement  to  forbear. 

[8]  While  forbearance  to  sue  is  evidence 
from  which  a  Jury  may  infer  an  agreement 
to  forbear,  it  is  not  conclusive.  The  facts 
that  the  defendants  did  execute  the  note 
sued  on,  and  that  the  plaintiff  did  forbear 
to  sue  because  of  its  execution,  do  not  show 
a  consideration  for  the  undertaking  to  pay 
the  debt  of  another,  unless  there  was  an 
agreement,  express  or  implied,  t$hat  the 
plaintiff  would  forbear  to  sue.  Such  an 
agreement  is  absolutely  essential;  yet  under 
instruction  No.  2  the  Jury  might  have  ren- 
dered a  verdict  for  the  plaintiff,  without 
finding  that  there  was  any  such  agreement 
The  instruction  was  therefore  erroneous.  - 

Instruction  No.  7  was  in  the  following 
language :  "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
note  dated  April  28,  1908,  was  given  in  con* 
slderatlon  of  the  fact,  and  with  the  under- 
standing that  the  sum  of  $28,000  would  be 
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raised  by  the  friends  of  0.  Hasklns  for  the 
purpose  of  making  up  a  defldt  alleged  to  be 
due  by  O.  Haskins  to  the  Bank  of  Mecklen* 
burg,  and  that  the  snm  of  $28,000  was  not 
raised,  but  only  a  part  thereof  was  raised, 
then  the  consideration  of  said  note  failed, 
and  the  Inry  should  find  for  the  defend- 
ants." 

[7]  That  instruction  In  effect  declares  that 
the  note  sued  on  was  given  for  a  sufficient 
consideration,  if  the  full  amount  undertaken 
to  be  raised  by  the  friends  of  Haskins,  cash- 
ier, was  in  fact  raised.  Some  questions 
were  discussed  here  which  Involve  the  cor- 
rectness of  that  instruction;  but,  as  no  ex- 
ceptions were  taken  to  it  in  the  trial  court, 
they  will  not  be  considered. 

[S]  Error  is  also  assigned  to  the  action 
of  the  court  in  refusing  to  give  instructions 
numbered  7  and  9,  offered  by  the  defend- 
ants, upon  the  ground  that  the  terms  of  the 
notice  of  the  motion  for  Judgment  are  not 
such  as  to  permit  the  plaintiff  to  recover  up- 
on a  note  made  and  delivered  as  collateral 
to  secure  the  payment  of  a  debt  due  the 
plaintiff  bank  from  the  Kershaw  Manufac- 
turing Company. 

The  court  properly  refused  to  give  those 
instructions,  because  the  pleadings  on  a  mo- 
tion for  a  Judgment  for  money  after  notice 
are  intended  to  be  of  a  very  informal  nature, 
except  where  statutes  require  otherwise,  as 
under  section  8299  of  the  Code.  See  Lls- 
key  V.  Paul,  100  Va.  704.  42  S.  E.  875; 
Board  of  Sup.  of  Washington  Co.  v.  Dunn, 
27  Grat  608;  Blanton  v.  Commonwealth, 
91  Va.  1,  20  S.  E.  884;  Union,  etc.,  Co.  v. 
Pollard,  94  Va.  163,  26  S.  E.  421,  86  L.  R.  A. 
271,  64  Am.  St  Rep.  715. 

As  the  case  must  be  reversed  because  in- 
struction No.  2  given  by  the  court  was  er- 
roneous, and  the  cause  remanded  for  a  new 
trial,  it  is  unnecessary  to  consider  the  assign- 
ment of  error  that  the  verdict  of  the  Jury 
Is  contrary  to  the  law  and  the  evidence,  as 
the  evidence  may  not  be  the  same  on  the 
next  trial. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial,  to  be 
had  not  in  conflict  with  the  views  expressed 
in  this  opinion. 

Reversed. 


(U2  Va.  876) 

LAMBERT  v.  JBNKINS. 

(Supreme  Conrt  of  Appeals  of  Virginia.    June  8^ 

1911.) 

1.  CotTBTS  (I  91*)— FoBicn  Dsoisioif— Stabb 
Decisis. 

Where,  in  a  prior  action  between  plaintiff, 
an  owner,  and  a  subcontractor,  it  was  material 
that  the  court  should  construe  the  written  con- 
tract for  the  construction  of  a  building  between 
plaintiff  and  the  present  defendant,  and  it  was 
there  held,  on  appeal  by  the  Supreme  Court, 


that  defendant  was  an  independent  original  con- 
tractor, and  not  plaintiff's  agent  in  the  employ- 
ment of  the  subcontractor,  and  that  plaintiff 
could  not,  therefore,  recover  against  such  sub- 
contractor, the  court,  in  the  subsequent  action 
by  plaintiff  against  defendant  in  construing  the 
same  contract,  properly  held  that  defendant  was 
an  independent  contractor,  and  that  the  sub- 
contractor was  defendant's  aji^nt,  though  de- 
fendant was  no  party  to  the  prior  suit. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  if  325,  326;  Dea  Dig.  f  91.*1 

2.  OoNTBACTS  (I  198*)— Obiginal  Contbactob 

— MaTEBIALB— GU  ABANTY— I NSTBUCTIONS. 

Where  a  contractor  for  a  building  guar- 
anteed that  the  workmanship  should  be  first- 
class  and  satisfactory  in  every  respect,  and 
plaintiff  sued  for  damages  caused  by  the  fail- 
ure of  a  sut)contractor  to  provide  proper  ma- 
terials for  the  construction  of  a  granolithic 
floor,  a  request  to  charge  that  defendant  con- 
tractor was  not  a  guarantor  that  the  floor  would 
be  perfect,  but  onlv  agreed  to  use  his  best 
knowledge,  skill,  judgment,  and  energy  in  the 
business,  and  if  he  did  that,  and  kept  all  the 
other  parts  of  the  contract  with  reference  to 
workmanship,  the  jury  should  find  for  him,  was 
properly  refused,  as  contrary  to  the  terms  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f!  861-883;  Dec.  Dig.  f  198.*] 

3.  Contracts  (8  198*>—Buildinq  Contracts 
—Guaranty  of  Workmanship— Materials 
—"Workmanship." 

Where  a  contractor  for  the  construction  of 
a  building  guaranteed  that  the  workmanship 
should  be  first-class  and  satisfactory  in  every  re- 
spect, the  term  "workmanship,**  as  used  in  such 
guaranty,  was  sufficient  to  protect  the  owner 
against  the  use  of  bad  or  unsuitable  materials 
by  a  subcontractor. 

[Eld.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  §!  861-883;  Dec.  Dig.  f  198.*] 

4.  Damages  (|  123*)— Breach  of  Contract- 
Measure. 

Where  a  contractor  for  the  construction  of 
a  building  guaranteed  that  the  workmanshlp^ 
should  be  first-class,  and  a  granolithic  floor  put 
in  by  a  subcontractor  was  soft  and  defectiye, 
the  court  properly  charged  that  the  owner's 
measure  of  damages  was  such  a  sum  as  It  woold 
reasonably  take  to  make  the  floor  conform  to- 
the  contract. 

[Eid.    Note.— For  other  cases,   see   Damages^ 
Cent.  Dig.  §S  820^25;   Dec.  Dig.  |  123.*] 

5.  Trial  (J  252*)— Instructions— Bvidbnce. 

In  an  action  against  a  contractor  for  dam- 
ages because  of  a  defective  granolithic  floor 
in  a  building  constructed  by  a  subcontractor,  de- 
fendant was  not  entitled  to  an  instruction  as 
to  his  right  to  set  off  the  value  of  other  work 
done  bv  such*  contractor,  where  there  was  no 
offer  of  evidence  at  the  trial  as  to  tlie  cost  or 
value  of  such  work ;  and  this,  notwithstanding 
the  jury  saw  the  same,  and  by  taking  measure- 
ments could  have  placed  a  valuation  thereon. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  262.*] 

6.  Pbincipai.  and  Aobnt  (I  182*)— Notice  Tt> 

AOEN'T— ETVXDENCB— StATBMBNTS      MaOK      TO 

Agent. 
In  an  action  agains^  a  contractor  for  dam- 
ages resulting  from  a  defective  floor  in  a  build- 
ing constructed  by  a  subcontractor,  the  latter 
being  the  agent  of  the  contractor,  the  owner 
was  entitled  to  testify  that  he  complained  to  such 
subcontractor,  and  told  him  that  the  floor  could 
not  be  used,  that  it  was  soft,  and  did  not  seem 
right. 

[Ed,  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  182.*] 
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7.  Appeal  and  IDbbob  (|  1051*)— Bvidengv— 
Pbkjtjdicx. 

Where,  in  an  action  for  damages  caused  by 
the  defective  conatmction  of  the  floor  in  a  build- 
ing, the  jury  were  permitted  to  view  the  prem- 
isee,  defendant  was  not  prejudiced  by  tne  in- 
troduction of  photographs  thereol 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Hrror.  Cent  Dig.  K  4161-4170;  Dec.  Dig.  { 
1051.^] 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Action  by  Jx  H.  Jenkins  against  George 
W.  Lambert  Judgment  Tor  plaintiff,  end 
defendant  brings  error.    AfiQrmed. 

W.  L.  Royall,  for  plaintlfl  in  error.  Gar- 
nett  A  Pollard,  for  defendant  In  error. 

CARDWELL^  J.  Thia  case  and  that  of 
Veitch  V.  Jenkins,  107  Va.  68,  57  S.  E.  674, 
arose  out  of  a  contract  entered  into  between 
plaintiff  in  error,  G.  W.  Lambert,  and  de- 
fendant in  error,  L.  H.  Jenkins,  which  was 
construed  in  the  first-named  case. 

The  essential  features  of  the  contract  are 
set  out  in  Veitch  ▼.  Jenkins,  supra,  as  fol- 
lows: 

"^  ^  ^  Lk  H.  Jenkins  entered  into  a 
written  agreement  with  •  •  •  George  W. 
Lambert,  by  which  the  latter  engaged  to 
purchase  material,  employ  labor,  and  super- 
intend and  erect  for  the  former  a  building 
in  the  city  of  Richmond  for  a  book  factory, 
in  accordfuice  with  certain  plans  in  hand, 
to  use  his  best  efforts  to  secure  materials 
and  labor  at  the  lowest  cost,  and  to  render 
his  employer  a  true  account  thereof.  The 
estimated  cost  of  the  building  was  $12,110, 
which  amount  was  not  to  be  exceeded  with- 
out the  consent  of  the  owner,  and  Lambert 
guaranteed  that  the  workmanship  should  be 
first-class  and  satisfactory  in  er&y  respect, 
wblle  Jenkins  agreed  to  pay  the  net  cost  of 
material  and  labor,  together  with  a  commis- 
sion of  fl,800  to  Lambert 

"TThe  plans  called  for  a  granolithic  floor 
in  one  of  the  rooms  of  the  building,  and  the 
contractor  (Lambert)  employed  Veitdl  to 
supply  the  material  and  lay  the  floor." 

The  controlling  question  in  V^tch  v.  Jen- 
kins, supra,  was  whether  or  not  Lambert 
was  an  independmt  contractor,  or  merely 
an  agent  of  Jenkins,  and  it  was  held  that 
he  was  an  independent  contractor — ^tfae  result 
of  the  decision  being  that  Jenkins  could  not 
recover  of  Veitch  the  cost  and  expense  In- 
curred by  Jenkins  in  consequence  of  Veitch's 
failure  to  supply  suitable  material  and  lay 
the  granolithic  floor  as  called  for  in  Lam- 
bert's contract  with  Jenkins;  that  Veitch 
was  the  employ^  of  Lambert,  and'  not  of  Jen- 
kins, and,  therefore,  was  not  answerable  to 
the  latter  in  damages  for  defective  work. 
After  that  decision,  Jenkins  brought  this 
suit  against  Lambert,  and  recovered  the  Judg- 
ment herein  complained  of,  for  $1,032.38,  as 
the  amount  expended  by  Jenkins,  made  nec- 


essary by  reason  of  the  granolithic  floor  in 
question  being  so  defective  that  it  could  not 
be  used,  and  therefore  did  not  conform  to 
the  requirements  of  the  contract  between 
the  parties. 

[1]  The  giving  of  instructions  Nos.  1  and 
2,  offered  by  defendant  In  error,  plaintiff  be- 
low, is  assigned  as  error,  and  the  only  rea- 
sons given  for  objection  thereto  are:  (1) 
"Telling  the  Jury  that  Lambert  was  an  inde- 
pendoit  contractor";  and  CQ  "telling  the 
Jury  that  Veitch  was  Lambert's  agent" 

It  is  very  true  that  plaintiff  in  error  was 
not  a  party  to  the  record  in  Veitch  v.  Jen- 
kins, supra;  but  the  contract  construed  in 
that  case  la  the  same  contract  to  be  construed 
in  this,  and  as  the  contract  was  in  writing 
and  unambiguous  in  its  terms,  the  opinion 
in  the  first  case  said  that  it  was  the  province 
of  the  court  to  construe  the  Instrument,  and 
as  a  matter  of  hiw  to  determine  the  relation 
between  the  parties  thereto,  and  then  fol- 
lowed the  language  construing  the  contract 
quoted  above.  Not  only  was  it  tiliere  decided 
that  plaintiff  in  error  here  stood  in  the  re- 
lation to  defendant  in  error  of  an  independ- 
ent contractor,  but  that  there  was  no  privity 
between  the  latter  and  the  former's  "employ^, 
Veitch,"  and  therefore  it  was  held  that 
Veitch  was  plaintiff  in  error's  agent  in  the 
matter  of  supplying  the  necessary  material 
and  putting  down  the  granolithic  floor  called 
for  in  the  contract  The  contract  being  the 
same,  and  the  evidence  in  the  two  cases 
practically  the  same,  the  rule  that,  "where 
the  contract  is  in  writing  and  unambiguous 
in  Its  terms,  it  is  the  province  of  the  court 
to  construe  the  Instrument  and  as  a  matter 
of  law  to  determine  the  relation  between  the 
parties,"  applies  as  well  here,  and  parol  evi- 
dence intended  to  alter  or  vary  the  terms 
of  the  contract  cannot  be  considered. 

The  case  of  Lambert  v.  Phillips,  109  Va. 
632,  64  S.  B.  045,  relied  on  for  the  plaintiff 
in  error,  has  no  controlling  Influence  in  this 
case,  for  the  all-sufBclent  reason  that  in  that 
ease  the  contract  was  oral,  not  vrrltten,  and 
the  sole  question  Involved  was  to  whom  cred- 
it was  given,  a  question  for  determination 
by  the  Jury  under  proper  instructions  from 
the  court 

The  assignments  of  error  with  respect  to 
the  giving  of  defendant  in  error's  instruc- 
tions Nob.  1  and  2  are  without  merit 

[21  The  refusal  of  the  trial  court  to  give 
an  instruction  (Na  8)  asked  by  plaintiff  in 
error  is  assigned  as  error. 

It  was  sought  by  the  instructions  to  have 
the  Jury  told  that  plaintiff  in  error  "was  not 
a  guarantor  that  the  granolithic  floor  in  the 
building  he  undertook  to  erect  would  be  per- 
fect, but  only  agreed  that  he  would  use  his 
best  knowledge,  skill.  Judgment,  and  energies 
to  the  business,  and  that  if  he  did  that,  and 
kept  all  the  other  parts  of  his  contract  (that 
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as  to  workmanship  being  meant},  ttte  lury 
should  find  for  him." 

It  la  very  clear  that  this  inatmctlon  wonld 
have  been  contrary  to  the  plain  terms  of 
the  contract,  which,  00  far  as  is  material, 
we  have  adverted  to,  and  there  was  no  error 
in  refusing  It 

[3]  The  modification  by  the  court  of  in- 
stmction  No.  4,  asked  for  by  plaintiff  in  er- 
ror, iB  assigned  as  error. 

The  instruction  as  asked  is  as  follows: 
"The  Jury  are  instructed  that  the  defendant, 
Lambert,  agreed  by  his  contract  with  the 
plaintiff,  that  has  been  produced  in  the  evi- 
dence, that  the  workmanship  upon  the  grano- 
lithic floor  to  be  laid  should  be  first-class  in 
every  respect  and  such  as  would  be  satis- 
factory to  a  reasonable  man.  But  they  are 
further  instructed  that  the  burden  of  proving 
that  the  workmanship  upon  said  floor  was 
not  first-class  in  every  respect  and  such  as 
would  be  satisfactory  to  a  reasonable  man 
rests  upon  the  plaintiff.  If,  therefore,  the 
jury  believes  from  the  evidence  that  the 
plaintili  has  failed  to  prove  that  the  work- 
manship upon  said  floor  waa  not  first-class 
in  every  respect  and  such  as  would  be  satis- 
factory to  a  reasonable  man,  and  if  they  be- 
lieve, further,  from  the  evidence  that  the  de-^ 
fendant  kept  all  of  his  other  agreements 
with  the  plaintiff,  then  their  verdict  should 
be  for  the  defendant.'* 

The  modification  of  the  (nstruction  com- 
plained of  is  in  these  words:  "But  the  court 
Instructs  the  jury  that  If  they  believe  from 
the  evidence  the  defendant  or  his  agents,  or 
any  of  them,  was  negligent  In  furnishing 
bad  material  for  the  construction  of  the 
granolithic  fioor,  or  negligent  in  mixing  said 
material,  or  negligent  in  the  construction  of 
the  said  fioor,  then  he  violated  the  duty  laid 
upon  him  by  the  contract  that  the  workman- 
ship should  be  first-class." 

The  insistence  of  the  learned  counsel  for 
plaintiff  in  error  Is'^'that,  in  guaranteeing 
that  Veitch's  workmanship  would  be  first- 
class,  he  (Lambert)  did  not  guarantee  Veitch 
T^ould  use  the  best  material,  and  If  bad  ma- 
terial crept  in  without  his  (Lambert's)  knowl- 
edge, his  guaranty  that  the  workmanship 
would  be  first-clasft^  should  not  make  him 
responsible  for  that  bad  material." 

It  Is  difficult  to  perceive  what  plaintiff  in 
error  undertook  to  do  pursuant  to  his  guar- 
anty that  the  ^'workmanship  should  be  first- 
class  and  satisfactory  in  all  respects,"  if  It 
was  not  to  protect  defendant  in  enor  against 
the  use  of  bad  or  unsuitable  material  in 
doing  the  work  undertaken.  The  modifica- 
tion of  instruction  No.  4,  In  effect,  merely 
told  the  jury  that  if  they  believed  that  plain- 
tiff in  error  or  Ills  agents  were  negligent  in 
furnishing  bad  material,  or  negligent  in  the 
construction  of  the  granolithic  floor,  then  he 
violated  the  duty  imposed  upon  him  by  the 
contract  that  the  workmanship  should  be  first- 
class.  As  the  instruction  was  offered,  it  was 
calculated   to    mislead   the  Jury,   and   the 


court's  modification  of  ft  was  necessary  and 
proper. 

[4]  As  to  the  measure  of  damages,  the  Jury 
were  instructed  as  follows:  "The  court  in- 
structs the  Jury  that,  if  you  find  for  the 
plaintiff,  then,  In  assessing  your  damages, 
you  will  find  such  as  it  would  reasonably 
take  to  make  the  granolithic  floor  conform 
to  the  contract  aforesaid." 

The  giving  of  this  Instruction  is  assigned 
as  error,  although  plaintiff  in  error,  as  is  to 
be  inferred  from  the  state  of  the  record,  did 
not  ask  for  a  counter  Instruction,  or  a  modi- 
fication of  the  Instruction  complained  of.  It 
is  perhaps  well  to  note  In  tMs  connection, 
also,  that  it  is  not  denied  that  plaintiff  in 
error  had  been  paid  in  full,  before  the  cause 
of  action  against  him  arose,  for  the  work 
he  had  undertaken  to  do  for  defendant  in 
error. 

With  respect  to  the  instruction  as  to  the 
measure  of  damages,  we  deem  it  only  neces- 
sary to  say  that  it  conforms  to  the  general 
rule  stated  in  the  case  of  Burruss  v.  Hines, 
94  Ta.  416,  26  S.  E.  875,  as  follows:  "The 
gei;<iral  rule  In  awarding  damages  is  to  give 
compensation  for  pecuniary  loss;  that  Is,  to 
put  the  plaintiff  in  the  same  position,  so  far 
as  money  can  do  it,  as  he  wonld  have  been 
if  the  contract  had  been  properly  performed.'*" 

"The  object  of  the  law,"  says  the  opinion 
by  Judge  Joynes  In  Peshine  v.  Shepperson, 
17  Grat  485,  94  Am.  St  Rep.  468,  *is  to  give 
amends  or  reparation.'* 

This  general  rule,  as  stated,  is  fully  sanc- 
tioned in  Stillwell,  etc..  Go.  v.  Phelps,  130 
U.  B.  520,  9  Sup.  Gt.  601,  82  li.  Ed.  1035; 
and  in  the  case  of  Wright  y.  Sanderson  ds 
Sims,  20  Mo.  App.  584,  quite  similar  to  the 
case  at  bar,  the  following  instruction  to  the 
jury  was  approved:  "If  the  Jury  find  for 
the  plaintiff,  the  measure  of  damages  is  the 
amount  it  would  cost  to  make  the  foundation 
and  cellar  wall  of  the  size  and  as  good  a» 
the  contract  required." 

The  rule  is  also  sanctioned  In  the  case  of 
Leathers  v.  Sweeney,  41  La.  Ann.  287,  5- 
South.  662,  Plunkett  v.  Meredith,  72  Ark. 
3,  77  S.  W.  600,  and  Hebb  v.  Welch,  185 
Mass.  335,  70  N.  E.  440.  The  action  jin  Lea- 
thers V.  Sweeney,  supra,  was  to  recover  dam- 
ages of  a  steamboat  builder  for  defects  of 
construction  which  occasioned  loss  to  the- 
owner,  and  it  was  held  that  the  measure  of 
damages  was  the  amount  of  reasonable  costs 
incurred  and  paid  by  the  owner  to  r^nedy 
the  defects  and  to  i^ace  the  boat  In  a  proper 
condition,  as  contemplated  by  tlie  contract. 

[S]  It  is  claimed,  however,  for  plaintiff  in 
error  here,  that  the  instruction  should  have 
told  the  Jury  that  he  was  entitled  to  set  off 
the  value  of  the  office  fioor,  porch^  and  coping 
laid  or  constructed  by  Veitch;  but  a  com- 
plete answer  to  this  contention  Is  that  he 
did  not  at  the  trial  offer  any  evidence  as  to- 
the  costs  of  the  office  fioor«  porch,  and  cop- 
ing. Under  these  circumstances,  the  con- 
tention, for  the  first  time  made  In  this  oourt». 
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tbat  the  Jury  'tew  the  offlce  floor,  and  by 
measuring  and  taking  it  from  the  dlmen- 
■ion  of  the  rest  of  the  floor  they  could  have 
pat  a  yaluation  on  It,**  cannot  avail  plaintiff 
in  error.  It  comes  too  late.  Warren  v. War- 
ren, 93  Va.  73,  24  S.  E.  913,  and  note  to  the 
case  at  page  195,  2  Ve.  Law  Reg;  Sul.  Mines 
Cb.  V.  Insurance  Co.,  94  Va.  355,  26  S.  Eu  856. 
Moreover,  when  the  jury  were  sent  to  view 
the  premises,  it  was  not  asked  tl^it  they  be 
told  to  take  the  measurements  which  it  is 
here  contended  they  should  have  taken;  and, 
besides,  the  jury  did  not  assess  damages  to 
defendant  in  error  to  the  full  amount  he  had 
paid  to  Vei.tch  for  putting*  down  the  floor 
In  question,  to  say  nothing  of  what  he  had 
paid  to  plaintiff  in  error  for  seeing  to  it  that 
the  work  was  properly  done  and  ''satisfac- 
tory in  all  respects." 

[8]  Since  Veitch  was  the  agent  of  plain- 
tiff in  error,  and  not  of  defendant  in  error, 
the  trial  court  did  not  err  in  permitting  the 
latter,  when  testifying  In  his  own  behalf,  to 
testify:  '*I  complained  to  Mr.  Veitch,  and 
told  him  we  could  not  work  in  that  place; 
that  the  floor  was  soft  or  something — didn't 
seem  to  be  right" 

[7]  Nor  did  the  court  err  in  permitting 
the  introduction  of  photographs  of  the  floor 
In  question,  especially  in  view  of  the  fact 
that  the  jury  viewed  the  prtoiises,  and,  there- 
fore, .could  not  possibly  have  been  Influenced 
to  the  prejudice  of  plftintifl  in. error  by  the 
photographa 

We  are  now  brought  to  the  remaining  as- 
signment of  error  with  respect  to  the  refusal 
of  the  court  to  set  aside  the  verdict  of  the 
jury  and  grant- plaintiff  in  error  a  new  trial, 
which  assignment  is  not  argued  In  the  petition 
for  this  writ  of  error. 

The  case  was  fairly  submitted  to  the  jury 
by  the  instructions  given  them,  and  stands 
here  as  on  a  demurrer  to  evidence,  and  we 
can  see  no  reason  for  our  interference  with 
the  verdict  of  the  jury,  approved  by  the 
learned  judge  below.  Therefore  the  judg- 
ment complained  of  must  be  afllrmed. 

Afllrmed. 


(155  N.  C.  807) 

BROWN  CARRIAGE  GO.  v.  DOWD  et  al. 

(finpieme  Court  of  North  Carolina.     May  26, 

1911.) 

].  BixxB  AifD   Notes  ({  49*)— *'Accoicicoda- 
TioN  Bnx." 

An  "accommodation  bUl"  or  note  Is  one  to 
which  the  accommodating  party  has  put  his 
name,  without  consideration,  to  accommodate 
some  other  party  who  is  to  issue  it  and  la  ex- 
pected to  pay  it. 

[Ed.   Note.— For  otlier  cases,  see  Bills  and 
Notes,  Gent.  Dig.  §  66;    Dec.  Dig.  f  49.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  1,  pp.  73,  74.] 


2.  Sales  (|  451*)— Conpitional  Saub&— Reg- 
istration. 

Where  a  contract  of  conditional  sale  was 
not  made  or  to  be  performed  in  North  Carolina, 
it  was  valid  without  registration  under  the  com- 
mon law,  in  the  absence  of  proof  that  the  law 
of  the  state  where  it  was  executed  or  to  be  per- 
formed required  registration;  the  North  Caro- 
lina registration  law  being  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1323 ;  Dea  Dig.  f  451.*] 

8.   BVIDKNCB      (f      35*)  —  JUDICIAI.    NOTICK — 

Statutes  of  Other  States. 

Statutes  of  other  states  will  not  be  judi-' 
cially  noticed,  but  must  be  proved  as  tacts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §j  35,  51 ;  Dec.  Dig  f  85  ;*  Appeal 
and  Error,  Cent.  Dig.  f  2959.] 

4.  Sales  <|  468*)— Conditionai.  Sales— In- 
struction—Liew— Retention. 

An  agency  contract  for  the  sale  of  vehicles 
required  the  agent  to  execute  a  series  of  notes 
for  the  invoice  price  for  the  accommodation  of 
the  principal  and  to  pay  the  proceeds  of  sales 
thereon,  and,  if  the  notes  were  not  paid  before 
maturity,  to  give  new  notes  in  place  thereof. 
The  contract  referring  to  the  first  series  of  notes 
provided  that  they  snouid  be  considered  as  ac- 
commodation notes  only,  and  that  no  title  to 
the  vehicles  should  pass  to  the  agent  by  reason 
of  giving  them,  nor  should  the  fiduciary  relation 
established  by  the  contract  change  on  that  ac- 
count. The  stipulation  for  payment  of  the  final 
renewals  was  followed  bv  a  declaration  that  the 
vehicles,  until  sold  by  the  agent,  remained  the 
property  of  the  seller  with  full  control  thereof, 
and  that  the  proceeds  of  ativ  sale  to  the  amount 
of  the  invoice  price  should  be  paid  to  it  Held, 
that  the  orovision  for  payment  of  the  last  re- 
newals did  not  change  the  iseller*s  right  to  retain 
control  of  the  vehicles  in  possession  of  the  agent 
until  their  claim  was  paid  in  full,  nor  release 
their  lien  on  the  vehicles  remaining  in  the  hands 
of  the  agent  unsold  as  security  for  the  debt. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 

Dtg.  i  4ea*i 

5.  Principal  ano  Subett  (J  115*)  — Dis- 
charge or  SuBETT— Abandonment  of  Se- 
curity. 

Plaintiff,  having  contracted  with  the  bank- 
rupt to  sell  plaintifirs  vehicles  at  B.,  entered  in- 
to an  agencv  contract  with  him  requiring  the 
execution  of  accommodation  notes  to  plaintiff 
for  the  invoice  price  of  vehicles  shipped  to  be 
paid  bv  the  proceeds  of  sales  as  made,  and,  if 
not  paid  when  due,  to  be  renewed  in  accordance 
with  the  terms  specified.  The  contract  also  pro- 
vided that  the  title  to  all  the  vehicles  in  the 
bankrupt's  jpossession  should  belong  to  plaintiff 
until  pai()  for.  and  that  the  making  of  the  re- 
newal notes  snouid  not  change  the  fiduciary  re- 
lation existing  between  the  parties.  Renewal 
notes  havdjQg  been  executed  by  the  bankrupt  and 
signed  by  defendants  as  suretifss,  after  bank- 
ruptcy plaintifl!  voluntarily  surrendered  to  the 
bankrupt's  trustee  the  vehicles  on  hand,  the 
value  of  which  exceeded  the  notes  on  which  de- 
fendants were  sureties,  and  filed  its  claim  as  a 
general  creditor  for  tne  balance  due  on  such 
notes,  without  making  any  attempt  to  clain^ 
the  vehicles  remaining  unsold.  Held,  that  de- 
fendants were  dischareed  as  sureties  under  the 
rule  that  a  surety,  when  he  pays  the  debt,  is 
entitled  to  an  assignment  of  tne  securities  held 
by  the  creditor,  and.  if  the  latter  has  voluntari- 
ly rendered  himself  unable  to  make  such  assign- 
ment or  has  caused  the  security  to  become  un- 
available to  the  indorser,  the  latter  is  discharg- 
ed pro  tanto. 

[Ed.  Note.— For  other  cases,  see  Principal  and> 
Surety,  Cent.  Dig.  ff  244r-268;  Dec  Dig.  | 
115.*] 


•For  oth«r  eaaas  see  same  toplo  and  section  NtJMBBR  in  Dee.  Dtg.  Jk  Am.  Dig.  Key  No.  Series  Jk  Replr  IndexeH. 
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6.  Pbinoipai*  ahd  Subbtt  d  115*)— Indobs- 
■Bs— SBOXTBirr-^IxpAiBiaEiTT  -—  Pbo¥I8b  to 
Pat. 

Sureties  on  certain  notes  given  by  a  bank- 
rupt in  payment  of  vehicles  under  a  sales  agen- 
cy contract,  reserving  ownership  of  the  vehicles 
unsold  in  tne  payee  of  the  notes  until  paid  for, 
by  promising  to  pay  the  notes,  did  not  impair 
their  right  to  have  the  vehicles,  remaining  un- 
sold at  the  time  bankruptcy  intervened,  pre- 
served and  their  value  ai)iMied  to  their  exonera- 
tion ;  nor  did  such  promise  authorize  the  payee 
to  voluntarily  surrender  the  vehicles  so  remain- 
ing to  the  bankrupt's  trustee  for  sale  and  dis- 
tribution of  the  proceeds  among  creditors. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Oent  Dig.  IS  244-268;  Dec  Dig. 
I  115.*) 

Appeal  from  Superior  Court,  Mecklenburg 
County;    B.  B.  Jones,  Judge. 

Action  by  the  Brown  Carriage  Company 
against  W.  C.  Dowd  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  plaintiff  appointed  James  G.  Dowd  as 
their  agent  at  Birmingham,  Ala.,  for  the 
sale  of  their  vehicles,  under  a  contract  dated 
January  14,  1907  (Exhibit  A),  by  which  It 
was  provided  that  the  agent  should  pay  all 
freight  and  storage  charges  and  taxes,  in- 
sure the  property  in  the  name  and  for  the 
benefit  of  the  plaintifT,  and  sell  the  vehicles, 
in  the  usual  course  of  business,  to  bona  fide 
customers  for  cash,  at  not  less  than  the 
consigned  invoice  value  of  the  same.  It  fur- 
ther provides,  as  follows: 
'  "(C9  Said  agent  shall  sign  and  send  to  the 
Brown  Carriage  Company  accommodation 
notes  for  tlie  amqunt  of  each  invoice  as  soon 
as  it  is  s^t  to  him,  said  notes  being  dated 
the  same  day  as  the  invoice  and  to  be  pay- 
able one-third  In  four  months,  one-third  in 
five  months,  one-third  in  six  months,  said 
notes  being  considered  as  accommodation 
notes  only  and  no  title  in  said  vehicles  pass 
to  said  agent  by  reason  of  giving  same,  nor 
does  the  fiduciary  relation  established  by 
this  contract  change  on  that  account 

*'(6)  On  the  first  of  each  month,  following 
the  date  of  shipment,  said  agent  Ui  to  make 
a  full  and  complete  report  of  all  sales  made, 
at  the  same  time  remitting  to  the  Brown 
Carriage  Company  proceeds  of  said  sale, 
retaining  as  his  commission  only  such 
amount  as  shall  have  been  received  in  ex- 
cess of  the  Invoice  value  of  said  goods. 

"Cn  Ten  days  before  the  first  acconunoda- 
tlon  note  referred  to  in  paragraph  No.  6 
comes  due,  should  the  monthly  payment  for 
goods  sold  not  have  equaled  an  amount 
sufficient  to  pay  same,  said  agent  is  to  mail 
a  new  note  at  four  months  to  said  Brown 
Carriage  Company  for  the  difference  be- 
tween the  total  of  said  payments  and  the 
amount  of  this  note.  The  Brown  Carriage 
Company  is  to  return  to  them  the  acconuno- 
datlon  note  referred  to.  Should  said  month- 
ly payments  exceed  the  amount  of  the  first 


note  falling  due,  the  note  is  to  be  returned  to 
said  agent  by  the  Brown  Carriage  Company, 
and  the  amount  in  excess  is  to  be  credited  as 
a  part  payment  on  the  second  note  falling 
due,  and  other  payments  made  from  that 
time  to  be  credited  on  this  second  note  in 
the  same  manner  as  provided  for  with  the 
first  note.  Should  these  payments  not  be 
sufficient  to  pay  the  second  note,  ten  days 
before  its  falling  due,  said  agent  is  to  send 
a  new  notd  at  four  months  for  the  amount 
remaining  after  deducting  these  remittances, 
and  the  Brown  Carriage  Company  is  to  re- 
turn the  second  accommodation  note,  as 
provided  for  the  first  accommodation  note. 
Should  the  amt>unt  so  paid  exceed  the 
amount  of  the  second  note,  the  surplus  is  to 
be  credited  on  the  third  note  in  the  same 
manner  as  on  the  previous  notes.  Should 
it  not  be  sufficient  to  pay  the  third  note, 
however,  a  new  note  is  to  be  given  at  four 
months,  as  provided  for  with,  the  two  pre- 
ceding notes.  When  the  three  renewal  notes 
given  as  provided  for  above  fall  due,  they 
are  to  be  renewed  In  like  manner,  the  re- 
newal notes  falling  due  twelve  months  from 
the  time  of  shipment  These  notes  are  to  be 
paid  at  maturity,  without  reference  to  the 
amount  of  work  stUl  on  hand  unsold  at  that 
time. 

*'(8)  Said  agoit  shall  make 'a  report  of 
goods  on  hand  at  any  time  the  Brown  Car- 
riage Company  shall  request  same,  giving 
stock  number  and  catalogue  number  of  the 
vehicles.  The  attorney  or  agent  of  the 
Brown  Carriage  Company  shall  have  access 
to  the  premises  wherein  said  goods  are  kept 
for  the  purpose  of  ascertaining  their  con- 
dition or  whatever  information  they  may  de- 
sire with  respect  thereto,  also  the  privilege 
of  examining  books  and  records  pertaining 
to  the  sale  of  said  vehides. 

"(9)  If  at  any  time,  through  the  care- 
lessness or  neglect  of  said  agent  any  of  the 
vehicles  on  hand  be  damaged  or  their  con- 
dition be  such  as  to  impair  their  value,  said 
agent  agrees  to  pay  to  said  Brown  Carriage 
Company  such  an  amount  as  will  put  the 
vehicles  in  good  condition. 

"(10)  All  the  vehicles  supplied  to  said 
agent  by  said  principal,  untU  in  good  faith 
sold  by  the  latter  as  provided  herein,  shall 
remain  the  absolute  property  of  said  prin- 
cipal, who  may  at  will  require  same  to  be 
delivered  or  reshipped  to  It  or  delivered  to 
any  agent  of  said  company.  All  the  pro- 
ceeds of  sales  received  by  said  agent  accru- 
ing from  sale  of  goods  supplied  hereunder 
shall  belong  to  said  principal,  excepting  only 
such  amount  as  shall  be  in  excess  of  Invoice 
value  of  the  same,  which  excess  said  agent 
shall  accept  as  full  recompense  of  his  serv- 
ices, charges  and  expenses  of  every  kind 
and  description.'* 

"(12)  It  Ui  expressly  understood  and 
agreed  by  and  between  the  parties  hereto 


•For  other  osms  see  mubo  iopie  aad  Motion  NUMBBR  in  Dec.  Dig.  Jk  Am.  Dig.  Key  No.  Soriei  Jk  Rep'r  Indocos 
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that  this  la  a  special  agency  contract  for 
the  sale  of  Tehldes  of  the  Brown  Carriage 
Ck)mpan7,  and  that  no  act  or  omission  on 
the  part  of  said  agent  shall  In  any  wise  bind 
the  Brown  Carriage  Company,  no  further 
authority  being  conferred  upon  said  agent 

"(13)  If  said  agent  shall  fall  to  comply 
with  any  of  the  conditions  of  this  contract, 
he  shall  upon  noncompliance  forfeit  all  com- 
missions, or  remuneration  due  or  whioh 
may  become  due  the  said  agent  hereunder.'* 

The  agent  gave  the  notes  described  in 
clauses  5  and  7  of  the  contract  and  this 
action  was  brought  to  recover  the  amount 
of  the  three  renewal  notes  mentioned  In  the 
last  part  of  the  seventh  clause.  The  first  of 
these  notes,  dated  February  1,  1908,  Is  for 
$500  and  due  May  80,  1008;  second,  dated 
February  26,  1908,  for  $416.36,  due  July  1, 
1908;  third,  dated  March  26,  1906,  for  $416.- 
36,  due  August  1,  1908-~tlie  total  amount  of 
the  notes  being  $1,332.72.  All  the  notes, 
both  original  and  renewals,  were  Indorsed  by 
the  defendants  W.  0.  Dowd  and  W.  F. 
Dowd.  Plaintiff  also  alleges  that  on  July 
4,  1908,  after  the  maturity  of  the  note  for 
$600  and  th^  note  for  $416.36  due  July  1, 
1908,  the  defendants,  for  a  valuable  con- 
sideration, promised  to  pay  the  same.  The 
agent  sold  vehicles  from  time  to  time  and 
accounted  to  the  plaintiffs  for  the  proceeds 
of  sale.  On  January  6,  1908,  he  was  ad- 
judicated a  bankrupt,  and,  at  that  time, 
he  had  In  his  possession  vehicles  exceeding 
in  value  the  total  amount  of  the  notes  In 
suit  The  defendants  answered  and  averred 
that  the  notes  upon  which  this  suit  was 
brought  were  accommodation  notes  by  the 
terms  of  the  contract  of  agency  and  given  by; 
James  G.  Dowd  and  indorsed  by  the  de- 
fendants only  for  the  accommodation  and 
benefit  of  the  plaintiff,  who  wished  to  use 
them  in  bank  to  supply  a  deficiency  in  their 
capital,  caused  by  a  withdrawal  of  the 
money  which  they  had  Invested  in  the 
vehicles  shipped  to  their  agent  at  Birming- 
ham, and  therefore  they  were  not  liable 
thereon  to  the  plaintiff.  They  further  al- 
leged that  the  plaintiff  had  surrendered  the 
vehicles  to  the  trustee  In  bankruptcy  of 
James  G.  Dowd,  had  proved  the  claim 
against  him  as  a  general  creditor  without 
asserting  any  lien  on  or  right  to  the  vehicles, 
and  had  actually  accepted  a  dividend  from 
the  bankrupt's  general  assets  as  an  unse- 
cured creditor,  and  that  by  this  conduct  the 
defendants  as  Indorsers,  or  evm  as  sureties, 
were  released.  The  plaintiff  admits  that  It 
proved  its  claim  in  bankruptcy  without  as- 
serting any  right  to  or  lien  upon  the  vehi- 
cles, which  they  permitted  to  be  taken  by  the 
trustee  and  applied  to  the  payment  of  the 
bankrupt's  debts  generally,  and  also  that  It 
received  its  dividend  from  the  trustee, 
knowing  that  he  had  the  property,  but  it  re- 
lied on  the  fact  that  the  defendants,  by 
promising,  after  the  bankruptcy,  to  pay  the 
note8»  induced  the  plaintiff  to  desist  from 


taking  possession  of  the  goods,  and  tendered 
an  Issue  to  that  effect,  which  was  refused. 
The  court  submitted  issues  to  the  Jury  which, 
with  the  answers  thereto,  are  as  follows: 

"(1)  Were  the  originals  of  the  notes  sued 
on  executed  by  James  G.  Dowd  pursuant  to 
the  terms  of  the  contract  marked  ^Exhibit 
A'?  Answer:  Yes.  (2)  Were  the  originals 
of  the  notes  sued  on  and  all  renewals  there- 
of executed  by  James  G.  Dowd  and  Indorsed 
by  the  defendants  for  the  accommodation  of 
the  plaintiff?  Answer:  Yes.  (3)  Were  the 
defendants  Induced  to  Indorse  said  notes  by 
reason  of  the  representations  of  the  plain- 
tiff that  said  notes  were  only  to  be  paid 
from  the  proceeds  of  the  sales  of  the  vehi- 
cles shipped  said  J.  G.  Dowd'  by  the  plain- 
tiff under  the  terms  of  the  contract  marked 
'Exhibit  A'?  Answer:  Yes.  (4)  What 
amount  of  the  proceeds  of  the  sale  of  the 
original  shipment  of  vehicles  by  the  plain- 
tiff to  James  G.  Dowd  were  paid  to  the 
plaintiff  by  the  said  James  G.  Dowd?  An- 
swer: $690.  (6)  What  was  the  invoice  price 
or  value  of  the  balance  of  said  original 
shipment  left  on  hand  when  James  G.  Dowd 
filed  his  i>etltlon  in  bankruptcy?  Answer: 
$950.  (6)  What  disposition  was  made  of  the 
balance  of  said  first  shipment  so  left  on 
hand  when  said  petition  In  bankruptcy  was 
filed?  Answer:  Trustee  in  bankruptcy.  (7) 
What  disposition  was  made  of  the  other 
vehicles  shipped  to  James  G.  Dowd  by  the 
plaintiff  which  were  on  band  when  said  peti- 
tion In  bankruptcy  was  filed?  Answer: 
Trustee  in  bankruptcy.  (8)  What  was  the 
invoice  value  of  all  vehicles  shipped  by  the 
plaintiff  to  James  G.  Dowd  which  were  on 
hand  when  said  James  G.  Dowd  filed  his 
said  petition  in  bankruptcy?  Answer:  $1,- 
700.  (9)  Did  the  plaintiff  file  its  claim  as 
a  general  creditor  of  James  G.  Dowd  with 
the  referee  in  bankruptcy  for  the  alleged 
balance  claimed  to  be  due  It  by  said  James 
G.  Dowd,  for  vehicles  shipped  to  the  said 
James  G.  Dowd  by  the  said  plaintiff?  An- 
swer: Yes.  Stating  partially  secured  by 
Indorsement  of  notes  sued  on.  (10)  Did  the 
defendants,  after  the  maturity  of  the  notes, 
described  in  the  plalntifiTs  second  cause  of 
action,  and  after  the  said  notes  had  been  pro- 
tested for  nonpayment,  agree  to  settle  same? 
Answer:  No.  (11)  Did  the  defendants  waive 
the  right  to  have  the  funds,  received  from 
the  goods  sold  by  J.  G.  Dowd,  applied  as 
payment  on  the  notes?    Answer:   No." 

Judgment  was  entered  upon  the  verdict 
for  the  defendant,  and  plaintiff  appealed. 

Pharr  ft  Bell,  for  appellant  Burwell  ft 
Cansler  and  Thaddeus  A.  Adams,  for  appel- 
lees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  vital  question  in  this  case  aris- 
es out  of  the  somewhat  vague  wording  of  a 
clause  of  the  contract  between  the  plaintiff 
and  James  G«   Dowd,  who  was  appointed 
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agent  at  Blnnfagham,  AUu  to  sell  its  vehl- 
clea.  The  material  parts  of  tbe  contract  are 
generally  expressed  with  sufficient  clear- 
ness to  be  easily  understood;  but  tbe  last 
clause  In  tbe  seventb  section  is  given  differ- 
ent constructions  by  tbe  respective  parties. 
The  original  noteB  and  tbe  successive  re- 
newals thereof,  except  the  last,  were  un- 
doubtedly for  tbe  accommodation  of  tbe 
plaintiff,  and  if  the  last  renewals,  being  tbe 
notes  sued  on,  are  of  a  like  character,  the 
plaintiff  is  not  entitled  to  recover,  and  the 
verdict  and  Judgment  were  right  But  what 
does  the  languag^e  of  tliat  one  sentence 
mean?  'These  notes  (tbe  last  renewals)  are 
to  be  paid  at  maturity  without  reference 
to  tbe  amount  of  work  still  on  band  unsold 
at  that  time*';  that  is,  at  their  maturity, 
which  was  12  months  from  the  time  tbe  ve- 
hicles were  shipped.  Tbe  plaintiff  says  that 
this  provision  changed  tbe  character  of  tbe 
notes  and  they  became  ordinary  promissory 
notes  indorsed  by  W.  0.  Dowd  and  W.  F. 
Dowd,  not  for  its  accommodation,  but  for 
the  benefit  solely  of  their  brother,  James 
O.  Dowd,  and  that  they  were  due  and  pay- 
able at  their  maturity,  to  tbe  plaintiff,  by 
both  maker  and  indorsers,  who  were  really 
sureties  for  their  payment  Tbe  defendants, 
on  the  contrary,  contend  that  as  shown  by 
the  proof,  the  object  in  giving  the  notes  was 
that  plaintiff  might  use  them  as  a  basis  of 
'Credit  in  bank  and  supply  tbe  deficiency  in 
funds  for  carrying  on  its  business,  which 
had  been  caused  by  the  withdrawal  of  mon- 
key invested  In  the  vehicles  held  by  their 
«gent  James  G.  Dowd;  that  they  were  ex- 
ecuted solely  for  tbe  benefit  of  tbe  plaintiff, 
and  not  to  create  any  liability  of  the  defend- 
ants for  their  ultimate  payment;  and,  fur- 
ther, if  it  bad  been  intended  that  the  de- 
fendants should,  in  the  end,  become  ab- 
•eolutely  bound  for  their  payment.  It  was  no 
advantage  to  them  that  they  were  originally 
accommodation  paper.  The  defendants, 
therefore,  insist  that  they  continued  to  be 
accommodation  notes,  and  that  tbe  stipula- 
tion for  their  payment  at  maturity  meant  a 
payment  by  tbe  payee,  who  is  the  party  le- 
-gally  bound  to  pay  them,  and  this  iK>8ition  is 
«ound,  provided  the  premise  is  correct  that 
they  did  not  cease  to  be  accommodation 
notes  because  of  that  provision. 

[1]  ''An  accommodation  bill  or  note  Is  one 
to  wbidi  the  accommodating  party  has  put 
his  name,  without  consideration,  for  the  pur- 
pose of  accommodating  some  other  party 
who  Is  to  use  it,  and  is  expected  to  pay  it" 
1  Daniel,  Neg.  Inst.  191. 

They- also  contend  that,  if  this  language  is 
-obscure,  any  doubt  as  to  its  meaning  should 
be  resolved  in  their  favor,  and  in  this  con- 
nection rely  on  Hill  v.  Manufacturing  Co.,  79 
Ga.  105,  3  S.  EL  445,  in  which  Chief  Justice 
Bleckley  said:  *'We  recognize  that  tbe  party 
who  wrote  tbe  contract  made  it  ambiguous, 
.and  executed  it  In  that  condition,  must  explain 


the  ambiguity  In  order  to  obtain  a  construc- 
tion of  it  in  his  favor..  The  author  of  the 
ambiguity  has  tbe  burden  of  explaining  it 
when  be  seeks  to  take  the  benefit  of  a  con- 
struction favorable  to  himself,  and*  if  he 
does  not  clear  up  the  meaning  beyond  doubt 
the  doubt  must  be  given  against  hlnL"  They 
further  cont^id  that,  if  not  accommodation 
paper,  and  the  stipulation  is  to  be  considered 
as  having  changed  the  character  of  the  notes 
so  that  the  defendants  became  liable  upon 
them  as  indorsers  or  sureties  to  the  plaintiff. 
It  follows  that  tbe  terms  upon  which  James 
G.  Dowd  held  the  vehicles  were  also  changed, 
and  the  shipment  instead  of  being  a  consign- 
ment as  originally  contemplated,  was  con- 
verted into  a  sale»  not  absolute,  but  condi- 
tional, tbe  title  to  vest  when  tbe  notes  are 
paid,  or  that  the  vehicles  in  the  possession 
of  James  G.  Dowd  were  thereafter  to  be  held 
by  him  as  a  security  for  tbe  payment  of  the 
notes.  If  this  be  so,  it  is  then  argued  that 
by  relinquishing  tbe  property  thus  held  for 
it  as  security,  whether  by  way  of  condition- 
al sale  or  otherwise^  to  the  trustee  in  bank- 
ruptcy, to  become  a  part  of  the  gmeral 
assets  of  the  bankrupt  and  by  proving  its 
claim  as  unsecured  and  receiving  a  dividend 
from  the  general  assets,  plaintiff  waived  its 
lien  upon  the  property,  and  discharged  the 
defendants  W.  O.  Dowd  and  W.  F.  Dowd.  It 
was  admitted  that  all  the  notes  were  execut- 
ed pursuant  to  the  terms  of  the  contract 
We  are  Inclined  to  the  opinion,  upon  a  view 
of  the  entire  transaction,  that  the  notes  re- 
tained their  original  quality  of  accommoda- 
tion paper,  notwithstanding  the  clause  of  the 
contract  which  gave,  rise  to  this  litigation; 
but  we  need  not  decide  that  question,  as  our 
opinion  is  with  the  defendants  upon  their 
se<y>nd  proposition. 

[2]  We  may  as  well  state  now  that  the 
contract  between  the  idaintifl  and  James  G. 
Dowd  was  not  made  in  this  state,  nor  was 
it  to  be  performed  here,  and  if  the  stipula- 
tion in  the  contract  as  to  the  payment  of 
the  last  renewals  at  maturity,  turned  the 
consignment  Into  a  conditional  sale,  or  im- 
pressed a  lien  upon  the  pr^erty,  by  way  of 
mortgage  or  otherwise,  as  a  security  for  the 
payment  of  the  notes,  either  of  which  it  may 
be  conceded  would  require  for  its  validity 
probate  and  registration,  if  the  contract  had 
been  «ebject  to  our  registration  law,  the 
contract  is  nevertheleaT  valid  without  reg- 
istration, as  there  Is  no  evidence  in  the  rec^ 
ord  that  registration  of  waich  a  contract  is 
required  to  be  In  writing  and  registered  In 
order  to  be  valid  against  creditors,  either  by 
the  law  of  Ohio  or  Alabama.  The  case, 
therefore,  is  not  affected  by  what  is  said  in 
Godwin  T.  Bank,  146  N.  O.  320,  59  S.  E.  154, 
17  li.  R.  A.  <N.  S.)  985;  Lance  v.  Taintor. 
137  N.  O.  249,  49  S.  B.  211.  At  conunon  law 
such  contracts  were  not  required  to  be  reg- 
istered, and  not  in  this  state  until  required 
by  statute^  and  we  presume  tbat  the  conunon 
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law  exists  in  other  JurlBdictioiui  until  the 
contrary  Is  shown. 

[S]  We  do  not  take  Indidal  notice  of  the 
•tatntes  of  other  states;  bat  they  must  be 
brought  to  our  attention  by  proof.  It  was 
said  by  Judge  Pearson,  in  Hooper  ▼.  Moore, 
00  N.  a  130:  "What  is  the  law  of  another 
state  or  of  a  foreign  country  is  as  much  a 
question  of  law  as  what  is  the  law  of  our 
own  state.  There  is  this  difference,  how- 
ever: onie  court  is  presumed  to  know  judi- 
cially the  public  laws  of  our  state,  while  in 
respect  to  private  laws  and  the  law  of  other 
states  and  foreign  countries,  this  knowledge 
is  not  presumed.  It  follows  that  the  exist- 
enoe  of  the  latter  must  be  alleged  and  proved 
as  facts,  for  otherwise  the  court  cannot 
know  or  take  notice  of  them.  This  is  famil- 
iar learning.  8  Wooddeson,  Lee.  176."  To 
the  same  effect  are  the  following  cases: 
Knight  V.  Wall,  19  N.  C.  125 ;  Moore  v. 
Gwynn,  27  N.  0.  187;  State  v.  Jackson,  18 
N.  0.  664 ;  HiUlard  v.  Outlaw,  92  N.  C.  266; 
Minor  on  Conflict  of  Laws,  page  631,  where 
it  is  said  that:  "If  the  foreign  law  in  is- 
sue is  the  unwritten  law  of  a  state  not  orig- 
inally subject  to  the  common  law,  or,  in  any 
event,  if  it  is  a  statute  or  written  law,  the 
presumption  (as  in  the  case  of  the  common 
law)  does  not  apply.**  In  Hall  v.  Railroad, 
146  N.  G.  345,  59  S.  B.  879,  we  said :  "It  was 
stated  by  counsel  for  the  plaintiff  that  the 
law  of  Virginia  was  similar  in  its  provisions 
to  our  statute;  but  there  is  nothing  in  the 
record  to  show  what  the  law  of  that  state 
i&  We  do  not  take  Judicial  notice  of  the 
statutes  of  another  state.  They  must  be 
pleaded  and  proven."  Griffin  v.  Carter,  40 
N.  G.  413;  Brown  v.  Pratt,  66  N.  0.  202. 
However,  therefore,  the  fact  may  be,  we 
must  bold,  in  the  absence  of  proof  showing 
the  contrary,  that  the  new  contract.  If  we 
may  so  call  it,  did  not  require  registration 
and,  consequently,  the  vehicles  in  the  hands 
of  James  G.  Dowd,  at  the  time  he  was  ad- 
Judged  a  bankrupt,  did  not  pass  to  the  trus- 
tee. When  the  verdict  upon  the  sixth  and 
seventh  issues  is  read  and  interpreted  in  the 
light  of  the  evidence  and  the  charge  of  the 
court,  it  means  that  the  plaintiff  intention- 
ally abandoned  the  property  to  the  trustee; 
and,  when  taken  in  connection  with  the  ad- 
mission that  it  proved  its  claim  as  an  un- 
secured creditor  and  received  a  dividend 
paid  by  him  from  the  general  assets,  it  fur- 
ther means  that  the  plaintiff,  quletiy  and 
without  a  protest,  and  certainly  without  any 
assertion  of  its  right  to  the  property,  as- 
sented to,  if  it  did  not  ratify,  the  act  of  the 
trustee  In  taking  and  appropriating  th^ 
property  for  the  benefit  of  the  bankrupt's 
general  creditors. 

There  is  but  on^  question  remaining  for 
our  consideration,  and  that  requires  us  to 
determine  the  legal  effect  of  the  conduct  of 
the  plaintiff  with  reference  to  the  property 
upon  both  its  and  the  defendant's  rights.    In 


the  first  plaoe»  If  the  provision  of  the  con- 
tract as  to  the  payment  of  the  last  renewals 
at  maturity  changed  the  relation  of  the  de- 
fendants to  the  note  as  accommodation  in- 
dorsers,  did  the  plaintiff  still  retain  a  Uen 
on  the  property  for  the  security  of  the  debt? 

[4]  It  is  impossible  to  read  the  contract 
throughout,  without  concluding  that  it  was 
the  clear  intention  of  the  plaintiff  to  retain 
control  of  the  vehicles  in  the  possession  of 
James  G.  Dowd,  until  their  claim  was  sat- 
isfied in  f ulL  Referring  to  the  first  series  of 
notes,  the  contract  provided  as  follows: 
'*Said  notes  being  considered  as  accommoda- 
tion notes  only  and  no  title  in  said  vehicles 
to  pass  to  said  agent  by  reason  of  giving 
same,  nor  does  the  fiduciary  relation  estab- 
lished by  this  contract  change  on  that  ac- 
count'* The  stipulation  as  to  the  payment 
of  the  final  renewals  is  in  the  seventh  sec- 
tion of  the  contract*  and  it  is  followed  by 
the  tenth  section,  which  positively  and  em- 
phatically declares  that  the  vehicles,  until 
sold  by  James  G.  Dowd,  shall  remain  the 
property  of  the  plaintiff,  with  full  control 
thereof,  and  the  proceeds  of  any  sale  to  the 
amount  of  the  Invoice  price  shall  be  paid  to 
it  If  the  plaintiff  intended  to  wipe  out  this 
provision  and  part  entirely  with  all  its  inter- 
est in  the  property  and  all  control  thereof 
and  to  surrender  it  altogether,  as  a  security, 
to  James  G.  Dowd,  when  the  last  renewals 
were  executed,  why  did  it  not  say  so  in  plain 
and  unmistakable  language?  If  the  provi- 
sion that  the  notes  should  be  considered  as 
accommodation  paper,  and  the  giving  of  them 
should  not  have  the  effect  of  passing  the 
title  of  the  property  to  their  agent,  extends 
to  the  renewals,  and  is  not  confined  to  the 
original  notes,  and  a  majority  of  the  court 
is  disposed  so  to  think,  though  we  do  not  de- 
cide the  point,  the  contract  would  retain  its 
legal  designation  and  character  as  a  simple 
consignment  for  sale,  or  upon  a  del  credere 
commission,  and  the  plaintiff  must  fail  in 
this  suit  or  if  the  indorsers  of  the  notes  are 
to  be  regarded  as  simple  guarantors  of  the 
good  conduct  and  fidelity  of  plaintiff's  agent 
James  G.  Dowd,  the  same  result  would  fol- 
low, unless  some  delinquency  of  the  agent 
had  been  shown,  f.  e.,  that  he  had  sold  ve- 
hicles and  had  not  accounted  for  the  pro- 
ceedsi 

As  tending  to  support  this  view  of  the  case, 
it  may  well  be  suggested,  as  It  was  by  tbe 
defendant's  counsel,  that  the  stipulation  for 
the  payment  of  the  last  renewals  at  maturi- 
ty could  not  have, been  Intended  to  change 
tile  liability  of  the  indorsers,  as  it  requires 
pasrment  "without  reference  to  the  amount 
of  work  on  hand  and  unsold  at  that  time," 
and  the  parties  could  not  have  contemplat- 
ed that  James  G.  Dowd  and  his  indorsers 
should  pay  the  notes  in  full  if  nearly  all  the 
property  had  been  sold  and  the  plaintiff 
had  received  the  proceeds  of  the  sale,  and 
only  an  inconsiderable  part  of  the  property 
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remained  In  the  hands  of  the  agent  But, 
however  this  may  be,  it  Is  evident  that  the 
plaintiff  did  not  intend  to  release  the  prop- 
erty, to  let  It  go,  until  the  notes  had  been 
paid,  even  if  the  liability  of  the  Indorser  was 
changed  by  giving  the  last  renewals.  This 
idea  pervades  the  whole  contract  If  the 
Indorsers  had  become  Insolvent,  .their  nom- 
inal principal  having  become  a  bankrupt, 
we  apprehend  the  plaintiff  would  be  in  court 
and  claiming  that  it  had  never  parted  with 
its  right  to  the  property  and  seeking  to  re- 
cover it,  or  at  least  to  charge  It  with  a  lien 
or  as  security  for  the  payment  of  the  notes, 
upon  the  ground  that  title  to  the  property 
did  not  pass  from  it  by  the  giving  of  the 
last  renewals  and  not  until  the  payment  of 
the  same.  They  would  have  been  surprised 
by  the  suggestion,  and  justly  so,  that  they 
had  relinquished  all  of  their  rights  therein, 
as  they  did  not  intend  a  sale  to  their  agent. 
If  this  be  the  correct  view  to  take  of  the 
case,  we  think  the  Indorsers  were  discharged 
by  the  conduct  of  the  plaintiff  with  regard 
to  the  property.  In  Brandt  on  Suretyship 
&  Guaranty  (3d  Ed.)  §  480,  the  doctrine  is 
thus  stated:  "If  the  creditor  has  a  surety 
for  the  debt,  and  also  has  a  Hen  on  proper- 
ty of  the  principal  for  the  security  of  the 
same  debt,  and  he  relinquishes  such  lien,  or 
by  his  act  such  lien  is  rendered  unavailable 
for  the  payment  of  the  debt,  the  surety  Is, 
to  the  extent  of  the  value  of  the  lien  thus 
lost,  discharged  from  liability.  This  rule 
does  not  depend  upon  contract  between  the 
surety  and  creditor,  but  results  from  equita- 
ble principles  Inherent  in  the  relation  of  prin- 
cipal and  surety.  It  is  equitable  that  the 
property  of  the  principal,  pledged  for  the 
payment  of  the  debt,  should  be  applied  to 
that  purpose,  and  It  Is  grossly  Inequitable 
that  in  such  case  the  property  should  be  di- 
verted from  that  purpose,  and  the  debt 
thrown  upon  a  mere  surety.  Upon  obtain- 
ing such  a  lien,  the  creditor  becomes  a  trus- 
tee for  all  parties  concerned,  and  Is  bound 
to  apply  the  property  to  the  purposes  of  the 
trust"  The  creditor.  It  is  true,  must  have 
the  means  of  satisfaction  in  his  hands  or 
under  his  control,  either  a  lien  on  the  prop- 
erty or  something  equivalent  to  It  and 
Just  as  effective,  conferred  by  law  or  by 
agreement,  or  a  right  with  respect  to  the 
property,  which  the  law  requires  him  to  as- 
sert and  preserve  or  enforce  for  the  benefit 
of  the  Indorser.  'The  creditor  must  part 
with  no  security  for  the  payment  of  the  debt; 
but  the  security  must  be  a  mortgage,  pledge, 
or  Hen — some  right  or  Interest  In  the  prop- 
erty which  the  creditor  can  hold  in  trust 
for  the  surety,  and  to  which  the  surety,  If 
he  pay  the  debt,  can  be  subrogated;  and 
the  right  to  apply  or  hold  must  exist  and 
be  absolute."    Brandt,  |  484. 

[5]  The  Indorser,  when  he  pays  the  debt, 
is  entitled  to  an  assignment  of  the  securl- 
ties  btid  by  the  creditor,  and  if  the  latter 


has  voluntarily  rendered  himself  unable  to 
make  It,  or  has  caused  the  securities  to  be- 
come unavailing  to  the  indorser,  the  latter 
is  discharged,  at  least  pro  tanto.  In  this 
case,  it  appears  that  there  was  enough  prop- 
erty on  hand  to  pay  the  notes.  A  famil- 
iar Illustration  is  a  release  by  a  creditor  of 
a  lien  acquired  by  the  levy  of  an  execution 
upon  the  property  of  the  principal  debtor. 
**If  the  creditor  recovers  a  Judgment  against 
principal  and  surety,  or  against  the  princi- 
pal alone,  and  execution  is  Issued  thereon 
and  levied  upon  real  or  personal  property 
of  the  principal  subject  thereto,  and  such 
property  is,  by  act  of  the  creditor,  released 
from  the  levy  and  lost  as  a  security,  the 
surety  Is  discharged  to  the  extent  that  he 
Is  Injured  thereby."  Brandt,  f  489;  Cooper 
V.  Wilcox,  22  N.  O.  90,  82  Am.  Dec.  695,  In 
which  it  is  said:  "Between  the  creditor 
and  a  surety,  the  former  is  not  bound  to  ac- 
tive diligence  to  protect  the  latter;  but,  if 
by  his  act  he  deprives  hlra  of  a  security* 
the  latter  is  pro  tanto  discharged,  and  where, 
upon  an  appeal  from  the  county  to  the  su- 
perior court,  the  Judgment  was  affirmed, 
and  execution  issued  against  the  defendant 
and  the  sureties  to  the  appeal  bond,  and 
was  levied  upon  property  of  the  principal 
debtor  sufficient  to  satisfy  it,  and  the  plain- 
tiff discharged  the  levy,  he  discharges  the 
sureties.  The  rights  of  a  surety  to  protec- 
tion are  recognized  in  all  courts,  If  his  char- 
acter as  a  surety  can  be  averred ;  as  at  law. 
in  cases  between  the  holder  and  drawer  of 
a  bill,  if  the  former  release  the  acceptor, 
he  thereby  discharges  the  latter.*'  And 
again:  ''So  in  Law  v.  East  India  Company, 
4  Yes.  829,  it  was  considered  as  incontesta- 
ble that  wiiere  a  creditor  has  a  fund  of  a 
principal  debtor  sufficient  for  the  payment 
of  a  debt,  and  gives  It  back  to  the  debtor, 
the  surety  can  never  afterwards  be  called 
upon.  The  creditor,  by  virtue  of  the  seizure 
in  execution,  or  of  the  deposit  becomes  a 
trustee  of  the  security  so  acquired,  or  of  the 
fund  Tor  the  benefit  of  all  concerned,  and  is 
responsible  to  any  party  Injured  by  unfaith- 
fulness In  execution  of  that  trust  For  it 
is  a  rule  that  if  he  be  not  only  creditor  but 
trustee,  then  even  his  neglect  if  It  occasion 
the  loss  of  that  to  the  benefit  of  which  the 
surety  is  entitled,  will  pro  tanto  discharge 
the  surety.  Capel  v.  Butler,  2  Sim.  &  Stew. 
457  (1  Cond.  Eng.  Chan.  Rep.  543)."  Page  91. 
of  22  N.  C.  (32  Am.  Dec.  695).  The  principle 
is  clearly  defined  by  Chief  Justice  Brickeli 
in  Knighton  v.  Curry,  62  Ala.  404:  'The  prin- 
ciple upon  which  the  whole  doctrine  of  sub- 
rogation, not  only  as  it  is  applied  for  the 
protection  of  sureties,  but  as  it  Is  applied  to- 
compel  him  who  is  primarily  liable,  or  the 
thing  which  may  be  primarily  liable  to  bear 
a  burden,  to  continue  to  bear  it  for  the  re- 
lief of  him,  or  another  thing,  secondarily 
liable,  does  not  depend  upon  contract  but 
has  Its  foundation  in  natural  Jostloe^  and. 
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la  said  by  Oh.  Kent  to  be  'recognized  In 
every  cultivated  system  of  Jnrlsprudenoe.' 
No  doctrine  can  be  more  firmly  established 
than  that  a  surety  who  has  paid  the  debt 
of  the  principal  is  entitled  to  stand  in  the 
place  of  the  creditor,  as  to  all  securities  for 
the  debt,  held  or  acquired  by  the  creditor, 
and  to  have  the  same  benefit  from  them  as 
the  creditor  might  have  had,  if  the  surety 
had  not  paid,  and  the  creditor  had  resorted 
to  them.  1  Story's  Eq.  |  489  etseq.;  1  Lead. 
Bq.  Cases  (4th  Bd.)  186;  2  Lead.  Eq.  Cases 
<4th  Bd.)  277 ;  Brandt  on  Suretyship,  H  260- 
282.  As  a  necessdry  consequence  of  this 
right  of  the  surety,  it  is  w^  settled  on  au- 
thority that  if  the  creditor,  without  the  con- 
sent of  the  surety,  parts  with  or  renders  un- 
available any  security  or  fund,  which  he  has 
the  right  to  apply  in  satisfaction  of  the  debt, 
the  surety  is  exonerated  to  the  extent  of  the 
value  of  such  securities.  The  reason  is  that 
such  securities  or  fund  are  impressed  with 
a  trust  for  the  payment  of  the  debt,  and  the 
creditor  is  bound  to  apply  them,  or  hold  them 
as  a  trustee,  ready  to  be  applied  for  the  ben- 
efit of  the  surety.  Cheeseborough  v.  Millard, 
1  Johns.  Ch.  (N.  Y.)  409,  7  Am.  Dec.  494; 
Hays  V.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8 
Am.  Dec.  554 ;  Brandt  on  Suretyship,  H  870- 
372.  The  principle  is  sometimes  expressed  in 
another  form:  *That  when  a  creditor  has 
the  means  of  satisfaction  in  his  own  hands, 
and  chooses  not  to  retain  it,  but  suffers  it  to 
pass  into  the  hands  of  the  principal,  the  sure- 
ty to  that  extent  will  be  discharged.' "  Cul- 
lum  V.  Emanuel,  1  Ala.  29,  84  Am.  Dee.  757. 
Ic  would  be  useless  to  multiply  authorities 
to  support  so  familiar  a  doctrine. 

[•]  The  plaintiff  contends,  though,  that  it 
was  lulled  into  security  and  induced  to  part 
with  the  property  by  a  promise  of  the  indors- 
ers  to  pay  the  notes,  and  the  court  refused 
an  issue  intended  to  present  this  phase  of 
the  matter.  We  do  not  see  how  a  promise 
to  pay  the  notes  could  impair  the  right  of 
the  indorsers  to  have  the  property  preserved 
and  applied  to  their  exoneration.  If  they 
had  actually  assumed  their  principars  obli- 
gation or  paid  the  notes,  the  right  of  subro- 
gation would  arise  at  once,  and  it  would  be, 
if  anything,  more  the  duty  of  the  creditor 
to  protect  them  when  it  is  known  that  they 
must  suffer,  or  when  they  have  actually  been 
subjected  to  loss.  It  can  make  no  difference 
what  kind  of  indorsers  the  Dowds  were,  or 
whether  they  were  guarantors  or  sureties, 
for,  in  either  of  those  relations  to  the  notes, 
they  were  entitled  to  the  protection  of  the 
creditor,  and  plaintiff  should  not  have  slept 
upon  their  rights,  nor  should  it  have  relaxed 
its  energies  in  their  behalf,  simply  because 
they  promised  to  pay  the  debt.  As  we  have 
said,  its  obligation  to  them  was  increased 
thereby,  for  they  were  in  greater  jeopardy 
of  loss,  and  the  plaintiff's  solicitude  for  their 
nrotection  should  have  been  correspondingly 
increased  and  quickened.  At  any  rate,  plain- 
tiff fUled  in  its  duty,  and  it  would  be  most 


inequitable  for  the  consequent  loss  to  fall 
upon  the  indorsers.  This  contract  was  not 
intended  as  a  sale,  either  in  its  inception  or 
development,  but  as  something  for  different. 
The  plaintiff  surely  did  not  propose  to  let 
go  the  property  before  it  had  actually  re- 
ceived, not  merely  notes  or  a  promise  to  pay, 
but  all  of  its  money.  This  is  apparent,  if 
we  give  its  words — for  the  contract  was  pre- 
pared by  plaintiff — their  natural  meaning; 
but  settling  all  doubts  against  it  and  fairly 
and  reasonably  construing  it,  as  a  harmo- 
nious whole,  sp  as  to  effectuate  the  real  in- 
tention and  to  do  justice  and  right,  and 
square  our  decision  with  the  principles  of 
equity,  we  cannot  but  conclude  that  the  de- 
fendants have  been  released,  as  indorsers 
or  promisors,  by  the  fault  of  the  plaintiff. 

We  have  not  considered  the  correspondence 
between  the  parties,  which  was  introduced 
jto  show  that  defendants  were  actually  re- 
garded as  accommodation  indorsers,  though 
we  think  the  court  erred  in  admitting  sec- 
ondary evidence  as  to  the  contents  of  the 
lost  letter;  the  proof  as  to  search  and  loss 
not  being  sufficient  to  dispense  with  the  pri- 
mary proof — the  letter  itself.  But  this  is 
not  material,  in  the  view  we  have  taken  of 
the  case,  as  we  think  the  rights  of  the  par- 
ties can  be  sufficiently  determined  by  the  con- 
tract itself  and  the  undisputed  facts,  with- 
out the  aid  of  extraneous  proof. 

Perhaps  we  should  further  inquire  whether 
the  relinquishment  of  the  property  to  the 
trustee  is  such  a  dealing  with  the  security 
by  the  plaintiff  as  to  discharge  the  indorsers 
of  the  notes;  but  this  would  seem  to  be  too 
plain  to  need  any  demonstration.  The  very 
question  was  presented  in  Fleming  v.  Odum, 
59  6a.  362,  and  the  creditor  held  to  have 
forfeited  his  right  of  recourse  to  the  surety 
for  pasrment  The  court  said:  ''In  respect 
to  this  property  so  levied  on,  the  assignee 
stood  in  the  shoes  of  the  defendant,  and  the 
sheriff  had  no  more  right  to  deliver  up  the 
property  to  the  assignee  than  he  would  have 
had  to  deliver  it  to  the  defendant  himself; 
therefore  Lumsden  v.  Leonard  [55  Ga.  874] 
controls  this  case.  Indeed,  this  case  is 
stronger  for  the  surety  than  that  In  that 
case  the  defendant  still  had  the  property, 
and  another  levy  might  have  been  made,  and 
the  only  hurt  the  surety  sustained  was  the 
danger  that  defendant,  his  principal,  might 
have  run  it  off.  This  risk  was  increased, 
because  the  creditor,  through  the  sheriff, 
had  in  hand  enough  to  pay  the  debt  from 
the  principaVs  property,  and  let  it  go;  but 
in  this  case  much  more  has  the  surety  been 
hurt,  for  the  property  has  gone  to  another. 
The  assignee  has  it,  and  probably  has  dis- 
posed of  it  to  pay  other  debts.  At  least,  it 
has  not  been  heard  of  since.  This  creditor 
has  not  pursued  it,  either  against  the  sheriff 
or  the  assignee,  or  claimed  the  proceeds  in 
the  bankrupt  court  It  is  gone— «  dead  loss 
to  this  judgment — and  the  surety  is  hurt 
to  the  extent  of  its  value,  and  that  is  enough 
to  pay  the  whole  judgment     So  that  the 
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result  is  that  tbe  surety's  property  is  levied 
on  to  pay  a  judgment  which  the  creditor 
had  enough  of  the  princlpars  property  to 
pay;  but,  by  his  fault  and  the  sherilTs— one 
or  both — ^let  it  unlawfully  get  away  from  un- 
der the  levy.  We  think  it  clear  that  the 
surety  is  discharged."  It  is  not  suggested, 
and  cannot  successfully  be  contended,  that, 
if  the  property  was  held  on  consigniment  at 
the  time  of  the  bankruptcyt  it  passed  to  the 
trustee. 

We  hare  reached  our  conclusion  in  this 
matter  with  less  hesitation,  because  we  be- 
lieve it  accords,  not  only  with  well-settled 
rules  of  law,  but  with  the  very  Justice  of 
the  case.  Had  the  plalntilf  ihtended  to 
change  the  character  of  the  notes  and  con- 
vert what  was  a  consignment  into  an  ab- 
solute sale,  and  not  a  conditional  one,  nor 
into  a  lien  or  security,  it  should  have  ex- 
pressed that  intention  clearly,  and  not  left, 
it  to  uncertain,  if  not  unwarranted,  infers 
ence.  If  the  plaintiff  expects  the  courts  to 
enforce  this  kind  of  contract  according  to 
its  present  contention,  it  should  use  language 
which  more  plainly  carries  that  idea  with 
it,  or,  at  least,  should  free  it  of  its  present 
ambiguity;  otherwise  it  cannot  complain  if 
it  is  construed  favorably  to  Indorsers.  Our 
rendering  of  its  provisions  makes  it  conslst- 
oit,  while  that  of  the  plaintiff,  we  think, 
produces  discord  and  repugnancy  and  frus- 
trates its  leading  purpose.  We  would  not 
be  understood  as  even  intimating  that  the 
plaintiff  inserted  the  disputed  clause  in  the 
contract  for  a  double  purpose,  and  so  that, 
in  certain  eventualities,  it  might  claim  either 
way  that  might  subserve  its  interests,  though 
sudb  a  suggestion  is  made  in  this  case  and 
was  made  in  Bank  v.  Scott,  123  N.  C.  539, 
31  S.  E.  810,  cited  by  the  defendant's  counsel, 
in  regard  to  a  contract  somewhat  similar. 
It  is  not  necessary  that  we  should  search  for 
a  bad  motive,  when  the  rights  of  the  par- 
ties must  depend  upon  the  contract  as  it  is 
written;  there  being  no  allegation  of  fraud. 
The  plaintiff  has  merely  failed  to  state  in 
tbe  written  instrument  what  it  now  says 
was  its  intention,  and  that  is  all.  It  is  not 
a  question  of  motive,  but  of  construction. 

We  find  no  reversible  error. 

No  error. 

cm  QtL  611) 

HUGHES  V.  ATLANTA  STEEL  CO. 

ATLANTA  STEEL  CO.  v.  HUOHBS. 

(Supreme  Court  of  Georgia.    June  IS,  1911.) 

fByUal>u9  hy  the  Court,) 

L   StTKDAT  (I  28*)— VlOLATIOW  OF  LaW— PBB- 
80NAI«    Iirj0BIBS-'DEFKN8BS-*lLLBaAL   ACTS 

-^Fbllow  Skbvants— Negligence. 

Tbe  collateral  fact  that  the  plaintiff  and 
the  defendant  are  engaired  in  violating;  the  law 
does  not  prevent  the  former  from  recovering 
damages  of  the  defendant  for  an  injury  negli- 


gently faiflicted,  unless  the  nnlawfid  act  con- 
tributed to  produce  the  injury. 

(a)  A  servant  who  is  injured  by  the  negligent 
conduct  of  an  incompetent  fellow  servant,  the 
incompetency  being  unknown  to  him,  may  re- 
cover from  the  common  master  damages  arising 
from  his  breach  of  duty  in  knowingly  employing 
and  retaining  the  incompetent  servant,  where 
the  proof  shows  that  at  the  time  of  the  injuiy 
the  plaintiff,  the  negligent  and  incompetent  fel- 
low servant,  and  the  master  were  all  three  en- 
gaged together  in  the  violation  of  a  penal  stat- 
ute of  this  state,  viz.,  the  statute  making  i)enal 
the  pursuit  of  one*s  business  or  work  of  ordi- 
nary calling  on  the  Lord's  Day. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  H  59-63;   Dec  Dig.  i  ie.*j 

2.  Nbqliobncx  (f  76*)— ViOLATiow  or  Law— 

Pebsonai.  Injuries. 
^^^  The  ruling  in  Wallace  v.  Cannon,  38  Ga. 
119,  95  Am.  Dec.  385,  Martin  v.  Wallace,  40 
Ga.  52k  and  Redd  v.  Muscogee  R.  Ck).,  48  Ga. 
102,  to  the  effect  that  when  two  or  more  par- 
ties engage  in  an  act  violative  of  a  penal  &w, 
and  one  of  them  is  injured  by  the  carelessness 
or  negligence  of  the  other,  the  injured  party  is 
not  entitled  to  damagee,  should  be  so  Qualified 
as  to  provide  that,  to  defeat  a  recovery  in  such 
case,  the  violation  of  the  statute  must  be  a  con- 
tributing cause  of  the  injury. 

[Ed.  Note.—FV>r  other  cases,  aee  Negligenoe, 
Cent.  Dig.  IS  104-107;  Dec  Dig.  |  70.^ 

Certified  Question  from  Court  of  Appeals. 

Action  by  Robert  Hughes  agahist  the  At- 
lanta Steel  Company.  From  the  judgment, 
both  parties  appeal  to  the  Court  of  Appeals, 
who  certified  a  certain  question  of  law  to  the 
Supreme  Court     Question  answered. 

F.  M.  Hughes  and  Westmoreland  Bros., 
for  plaintiff.  Smith,  Hammond  &  Smith,  for 
defendant 

EVANS,  P.  J.  The  Court  of  Appeals  has 
certified  to  us  the  following  question  of  law : 
**Can  a  servant  who  was  injured  by  the  neg- 
ligent conduct  of  an  incompetent  fellow  serv- 
ant, the  Incompetency  being  unknown  to  him, 
recover  damages  from  a  common  master, 
arising  from  his  breach  of  duty  in  knowing- 
ly empl6ying  and  retaining  the  Incompetent 
servant,  where  the  proof  shows  that. at  the 
time  of  the  injury  the  plaintiff,  the  negli- 
gent and  incompetent  fellow  servant,  and  the 
master  were  all  three  oigaged  together  in  the 
violation  of  a  penal  statute  of  this  state, 
viz.,  in  pursuit  of  their  business  and  work 
of  ordinary  calling  on  the  Sabbath  day? 
Penal  Code  1910,  §  422.»' 

[1]  One  Injured  through  the  negligence  of 
another  ordinarily  has  a  right  of  action 
against  a  tortrfeasor.  The  query  submitted 
by  the  Court  of  Appeals  raises  the  question 
whether  this  right  of  action  is  lost  because, 
at  the  time  of  the  happening  of  the  tort,  the 
injured  person  was  violating  a  penal  law. 
In  Massachusetts  it  was  held  that  a  plaintiff 
who  gratuitously  assisted  the  defendants  in 
clearing  out  a  wheel  pit  on  the  Sabbath,  for 
the  purpose  of  preventing  the  stoppage,  on 
a  week  day,  of  the  defendants'  mills,  could 
not  recover  for  the  defendants'  negligence,  by 
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reason  of  the  statute  making  penal  aacli 
work  on  tlie  Sabbath  day.  The  court  baaed 
its  decision  on  the  premise  that  the  plain- 
tiff's act,  working  on  the  Lord's  Day,  was  so 
inseparably  connected  with  the  cause  of  ac- 
tion as  to  prevent  his  maintaining  the  suit 
McGrath  t.  Merwin,  112  Mass.  467,  17  Am. 
Bep.  110.  In  most  Jurisdictions^  including 
the  Supreme  Court  of  the  United  States  and 
the  courts  of  England,  it  is  held  that  a  col- 
lateral unlawful  act,  not  contributing  to  the 
Injury,  will  not  bar  a  recovery.  The  mere 
fact  timt  the  plaintiff  on  the  one  hand,  or 
the  defendant  on  the  other,  was  engaged  in 
violating  the  law  in  a  given  particular,  at 
the  time  of  the  happening  of  the  accident, 
will  not  bar  the  right  of  action  of  the  former, 
nor  make  the  latter  liable  to  pay  damages, 
onless  such  violation  of  law  was  the  efficient 
cause  of  the  Injury.  1  Tbomp.  Neg.  H  82, 
!M9;  37  Cyc.  573;  P.,  W.  &  B.  R.  Ca  v.  P.  & 
H.  Steam  Ty>wboat  Co.,  123  How.  200,  16  L. 
Ekl.  433 ;  Black  v.  dty  of  Lewiston,  2  Idaho 
(Hash.)  276,  13  Pac.  80;  Knowlton  v.  Rail- 
way Co.,  59  Wis.  278, 18  N.  W.  17 ;  Osaphe  v. 
Judd,  30  Minn.  126,  14  N.  W.  575 ;  Sbarpe  v. 
Evergreen,  67  Mich.  443,  35  N.  W.  67 ;  Blge- 
low  V.  Reed,  51  Ma  325;  Mohoney  v.  Cook, 
*M  Fa.  342,  67  Am.  Dec.  419;  111.  Central  R. 
Co.  V.  Dick,  91  Ky.  434,  15  S.  W.  665 ;  Bald- 
win V.  Barney,  12  R.  I.  392, 34.  Am.  Rep.  670 ; 
W.  U.  T^l.  Co.  V.  McLaurln,  70  Miss.  26,  13 
South.  36.  As  said  by  Judge  Cooley :  "The 
principle  is  that,  to  deprive  a  party  of  re- 
dress because  of  his  own  Illegal  conduct,  the 
illegality  must  h^ve  contributed  to  the  in- 
Jury."  1  Cooley  on  Torts  (3d  Ed.)  269.  The 
statute  denouncing  as  penal  the  following  of 
one's  ordinary  calling  on  the  Lord's  Day  de- 
fines and  declares  a  duty  to  the  state.  A 
breach  of  duty  to  the  state  does  not  neces- 
sarily involve  a  breach  of  duty  to  the  de- 
fendant in  such  cases;  and  when  it  does  not, 
it  is  simply  an  irrelevant  fact,  unless  the 
law  gives  it  relevancy  in  some  express  form. 
Hence  the  conclusion  is  irresistible  that  the 
plaintiff's  violation  of  a  penal  statute  cannot 
be  pleaded  in  defense  of  a  tort,  unless. such 
violation  is  a  contributing  cause  of  the  in- 
jury for  which  compensation  is  asked. 

But  it  is  contended  that,  where  both  plain- 
tiff and  defendant  are  engaged  in  violating 
a  penal  statute  when  the  former  is  negli- 
gently injured  by  the  latter,  the  rule  should 
be  different  from  that  applied  to  cases  where 
the  plaintiff  alone  was  committing  an  illegal 
act  at  the  time  of  his  injury.  In  support 
of  this  contention  the  cases  of  Wallace  v. 
Cannon,  38  6a.  190,  95  Am.  Dec.  385,  Martin 
V.  Wallace,  40  Ga.  52,  and  Redd  v.  Mus- 
cogee Railroad  Co.,  48  Ga.  102,  are  cited. 
These  decisions  rule  that  when  two  or  more 
parties  are  engaged  in  the  same  illegal  trans- 
action, in  violation  of  the  supreme  law  of 
the  land,  and  one  of  them  is  injured  by  the 
carelessness  or  negligence  of  the  other,  the 
court  will  not  lend  its  assistance  in  favor  of 


either  party  to  recover  damages.  Is  this  rul- 
ing decisive  of  the  4iuestion  of  law  submit- 
ted ;  and,  if  so,  are  those  cases  so  wrong  in 
principle  that  they  should  be  reviewed  and 
modified,  a  request  to  review  these  cases  hav- 
ing been  made?  Each  of  these  cases  arose 
during  the  late  war  between  the  states,  and 
the  alleged  illegality  consisted  in  the  trans- 
portation of  troops  in  aid  of  the  Confederate 
government  and  in  opposition  to  the  govern- 
ment of  the  United  States.  In  the  Cannon 
Case,  Cannon  was  the  engineer  of  a  train 
which  carried  Confederate  soldiers  and  muni- 
tions of  war  in  addition  to  passengers,  and 
was  killed  in  coUlsion  with  another  train 
of  the  defendant  on  its  return  trip  after  hav- 
ing transported  Confederate  soldiers  to  their 
destination.  In  none  of  the  cases  did  the 
court  discuss  or  recognize  the  principle  that 
the  plaintiff  would  be  cut  off  from  recovery 
because  of  his  own  illegal  conduct,  unless 
its  illegality  contributed  to  the  injury. 
Should  the  ruling  be  modified  to  this  extent? 
At  the  outset  we  venture  to  say  that  no  ra- 
tional differentiation  can  be  made  between 
cases  in  which  it  is  held  that  the  plaintiff 
may  recover  for  a  tort  inflicted  while  he 
alone  was  violating  the  Sunday  law,  and  cas- 
es where  both  he  and  the  tort-feasor  were 
simultaneously  violating  the  Sunday  statute, 
where  in  neither  instance  the  violation  of 
the  statute  did  not  contribute  to  the  injury. 
If  a  carpenter  undertakes  to  repair  his  house 
on  Sunday,  and  negligently  lets  fall  a  piece 
of  timber, .  which  injures  his  neighbor,  a 
gardener,  while  working  in  his  garden,  can 
It  be  said  that  the  gardener  shall  go  without 
redress  because  he  was  following  his  ordi- 
nary vocation  on  the  Lord*s  Day?  In  the 
case  hypothesised  there  can  be  no  causal  con- 
nection between  the  carpenter's  negligence 
and  the  gardener's  work  on  Sunday.  The 
occurrence  would  have  happened  on  any  oth- 
er day  under  similar  circumstances.  It 
would  be  offering  a  premium  upon  negligence 
to  hold  that  if  two  persons  are  engaged  in 
violating  the  Sunday  law,  and  one  should 
negligently  injure  the  other,  he  could  escape 
liability  when  the  violation  of  the  law  was 
not  a  contributing  cause  of  the  injury.  In 
effect  it  would  be  to  allow  an  independent 
public  offense  to  be  set  off  against  a  private 
wrong.  It  was  held  in  Gross  v.  Miller.  93 
iowa,  TA  61  N«  W.  385,  26  L.  R.  A  605,  that 
the  mere  fact  that  both  parties  were  violat- 
ing the  Sunday  law  by  hunting  on  that  day 
will  not  prevent  one  of  them  from  recovering 
from  the  other  for  injuries  caused  by  the 
negligent  discharge  of  a  revolver  by  the  oth- 
er. In  the  course  of  demonstrating  the  prop- 
osition the  court  said :  "If  one  violates  the 
Sunday  law,  he  is  amenable  to  the  state — is 
subject  to  the  punishment  Inflicted  by  the 
statute.  We  cannot  see,  upon  principle,  why 
the  mere  act  of  violating  such  a  law  should 
in  any  case  be  held  a  contributing  cause  to 
the  injury,  if  one  follows.    If  the  boys  had 
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not  gone  Into  tlie  woo^,  the  accident  would 
not  have  happened ;  and  the  same  is  trne  if 
they  had  not  been  In  existence.  So  far  as 
the  pleadings  show,  there  is  nothing  sur- 
rounding the  accident  that  was  in  any  way 
peculiar  to  the  day  upon  which  it  happened. 
It  was  not  more  likely  to  happen  upon  Sun- 
day than  on  any  other  day.  It  was  not  a 
necessary,  or  even,  we  think,  a  probable,  re- 
sult of  the  violation  of  the  law."  The  fact 
that  a  party  injured  was  at  that  time  vio- 
lating the  law  does  not  put  him  out  of  the 
protection  of  the  law.  The  law  should  not 
absolve  from  responsibility  the  perpetrator 
of  a  private  wrong,  solely  because  the  in- 
jured party  may  have  violated  a  penal  law, 
which  violation  in  no  wise  contributed  to  his 
injury. 

Again,  the  argument  is  advanced  that  the 
rule  that  a  person  violating  the  Sunday  law 
in  not  precluded  from  recovering  damages 
for  injuries  received  from  the  negligence  of 
another  is  not  applicable  where  the  parties 
sustain  the  relation  of  master  and  servant, 
for  the  reason  that  it  is  a  necessary  part  of 
the  Injured  servant's  case  to  prove  the  con- 
tract, and  a  contract  to  labor  on  the  Sabbath 
is  void ;  that  without  the  contract  no  legal 
duty  of  the  master  to  employ  competent  f^- 
low  servants  is  shown.  It  may  be  admitted 
that  the  test  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of  be- 
ing enforced  by  law  is  whether  the  plaintiff 
requires  the  aid  of  the  Illegal  transaction 
to  establish  his  case.  This  comes  from  the 
universally  accepted  principle  of  public  pol- 
icy that  no  court  will  lend  its  aid  to  a  party 
who  grounds  his  action  upon  an  immoral 
or  an  illegal  act  In  the  case  hypothesized 
by  the  Court  of  Apx>eals  the  action  is  found- 
ed on  a  t>readi  of  duty,  which  the  law  Im- 
poses as  an  incident  to  the  relation  of  mas- 
ter and  servant  The  master's  duty  under 
the  law  is  to  ezerdse  due  care  in  the  selec- 
tion of  servants,  and  not  to  retain  them  after 
knowledge  of  incompetency.  The  terms  of 
the  contract  of  the  master  with  his  incom- 
petent servant  are  of  no  relevancy  to  the 
plaintiff's  case.  The  relevant  fact  is  that 
the  master  had  pot  the  Incompetent  servant 
to  work  with  the  injured  servant  as  a  fel- 
low servant  Nor  is  the  Injured  servant  in 
making  out  a  prima  fade  case,  required  to 
prove  more  than  that  he  was  at  work  for 


the  master,  subject  to  the  letter's  orders  and 
control,  and  liable  to  be  discharged  by  him 
for  disobedience  of  orders  or  misconduct. 
Brown  v.  Smith,  86  Ga.  274,  12  S.  B.  411,  22 
Am.  St  R^.  42H5.  A  servant  who  is  required 
to  report  for  work  on  Sunday,  and  while 
working  on  that  day  is  Injured,  may  not  be 
able  to  recover  for  services  rendered  on  the 
faith  of  the  contract;  but  he  is  not  for  that 
reason  to  be  physically  disabled  by  a  negli- 
gent master,  and  denied  a  recovery  for  his 
injury  solely  because  the  injury  happened 
while  he  and  the  master  were  working  on 
Sunday.  Solarz  v.  Manhattan  Ry.  Co.,  S 
Misc.  Rep.  1128,  29  N.  T.  Supp.  1123 ;  L.,  N. 
A.  &  C.  Ry.  Co.  V.  Frawley,  110  Ind.  18,  9  N. 
E.  594 ;  Taylor  v.  Star  Coal  Co.,  110  Iowa,  40, 
81  N.  W.  249;  Johnson  v.  Missouri  Pac.  Ry. 
Co.,  18  Neb.  690,  26  N.  W.  847.  Persons  who 
are  fellow  servants  of  a  master  do  not  cease 
to  be  such  because  the  work  on  which  they 
were  employed  at  the  time  of  the  injury  was 
being  done  on  the  Sabbath  and  the  work  was 
in  violation  of  the  Sunday  law.  H.  ft  T.  C. 
Ry.  Co.  V.  Rider,  62  Tex.  267.  An  employ^ 
of  an  industrial  corporation  is  engaged  in 
the  primary  work  of  earning  his  wage,  and 
ought  not  to  be  placed  at  the  master's  mercy 
because  the  master  conducts  his  work  on 
Sunday  as  well  as  weekdays.  A  compositor 
in  a  printing  office,  who  sets  the  type  from 
which  a  criminal  libel  is  printed  by  his  mas- 
ter, ought  not  to  be  denied  a  recovery  for 
an  injury  sustained  by  him  from  the  master's 
negligence  while  engaged  in  setting  the  type. 
The  true  rule  is  that  a  master  who  negli- 
gently injures  his  servant  while  working  on 
the  Lord's  Day  is  liable  to  the  Injured  serv- 
ant notwithstanding  that  at  the  time  of  the 
injury  both  may  have  been  violating  the  Sun- 
day law. 

[2]  We  therefore  think  that  the  ruling  in 
the  cases  of  Wallace  v.  Cannon,  88  Qa.  199, 
95  Am.  Dec  885,  Martin  v.  Wallace,  40  Ga. 
52,  and  Redd  v.  Muscogee  R.  Co.,  48  Oa.  102, 
that  where  two  or  more  persons  are  engaged 
in  the  same  transaction,  which  Is  in  viola- 
tion of  a  penal  statute,  and  one  of  them  is  in- 
jured by  the  carelessness  or  negligence  of  the 
other,  the  injured  person  Is  without  remedy, 
should  he  modified,  with  the  qualification 
that  to  prevent  a  recovery,  the  violation  of 
the  penal  statute  must  be  a  contributing 
cause  of  the  injury.    All  the  Justices  concur. 
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096  Oft.  897) 

aX>WALIQA  FALLS  POWER  CX>.  r.  WASH- 
INGTON, 

(Supreme  Court  of  Georgia.    Jane  14,  1911.) 

(Syllahut  hy  the  Court,) 

1.  Gutb   (I  25*)  — Pabol  Gift  of  Laztd  — 
Rights  of  Donee— Damages  to  Land. 

A  child,  in  possession  of  land  under  a  parol 
l^ift  from  the  father,  who  was  the  true  owner, 
the  child  haying  made  yaluable  improvements 
on  the  land  on  the  faith  of  such  gift,  is  the 
owner  of  the  freehold  relatiyely  to  all  persona 
except  the  father  and  those  claiming  under  him, 
though  such  possession  of  tiie  child  may  not 
faaye  continued  for  seven  y^ars.  Where  the 
premises  are  damaged  by  another,  the  child  is 
entitled  to  full  compensation,  especially  when 
showing  affirmatively  the  acquiescence  of  the 
father  in^  the  claim  of  the  child,  which  may  be 
done  by  introducing  in  evidence  upon  the  trial 
of  the  case  a  conveyance  from  the  father  to 
the  child  made  pending  the  action,  and  passing 
the  absolute  title  in  fee  simple  m  the  latter. 
Fulton  County  y.  Amorous,  ^  Ga.  614  (3),  16 
S.  EL  201. 

(a)  This  is  true,  though  the  child  in  the  suit 
for  damages  alleged  that  at  the  time  of  the  acts 
complained  of,  producing  the  damage,  he  was 
^'seised  and  possessed  in  fee  simpV  of  the 
premises. 

n>)  If  the  father  had  not  made  the  deed  above 
referred  to,  he  might  have  been  able  to  recover 
nominal  danutges:  but  the  execution  of  the  deed 
barred  him  of  this  right 

rild.  Note.~For  other  cases,  see  Gifts,  Cent 
Dig.  II  4a^^;   Dec  Dig.  |  25.*] 

2.  Review  on  Appeal. 

The  evidence  was  sufficient  to  support  the 
verdict  and  the  court  committed  no  error  in 
refusing  a  new  trial. 

Error  from  Superior  Court,  Monroe  Conn- 
ty;  E.  J.  Reagan,  Judge. 

Action  by  Mattie  WashlDgton  against  the 
Towallga  Falls  Power  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Cleveland  ft  Goodrieb  and  Persons  &  Per- 
sons, for  plaintifir  in  error.  H.  M.  Sletcb^ , 
for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Jostioes  concur. 


LANCASTER  y.  HILL,  Sol.  Gen. 
(Supreme  ^Court  of  Georgia.     June  16,  1911.) 

f8ynabu9  ly  th0  Court) 

1.  OmOEBS     (i    66*)— RBM0yAIr-**SUFFI01ENT 

Cause." 

A  statute  authorising  the  removing  of  an 
officer  for  ''sufficient  cause,"  including  mcapac- 
ity  and  official  misbehavior,  contemplates  a 
cause  relating  to  and  affecting  the  administra- 
tion of  the  office,  restricted  to  something  of  a 
substantial  nature,  directly  affecting  the  rights 
and  interests  of  the  public 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  I  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6760,  6761.]     • 


2.  Shbbifts  and  Constables  (|   18*)— Mis- 
feasance—Removal  FROM  Office. 

The  plaintiff  in  execution  or  his  lawful  at- 
torney has  control  of  the  execution,  and  may 
direct  the  executing  officer  as  to  the  time  and 
manner  of  enforcing  it.  If  the  plaintiff  directs 
the  levying  officer  to  temporarily  withhold  the 
execution,  the  officer  has  no  right  to  levy  it, 
contrary  to  the  plaintiff's  direction,  notwith- 
standing his  fees  may  be  included  in  the  costs 
taxed  in  the  Judgment.  But  the  mere  insist- 
ence of  the  officer  upon  a  levy  of  the  execution 
unless  his  fees  are  paid  (without  an  actual  levy), 
inspired  by  a  bona  fide  belief  of  his  right  to  de- 
mand his  fees  as  a  condition  of  suspending  ac- 
tion, is  not  such  misfeasance  as  would  authorize 
his  remove!  from  office. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |  28 ;  Dec.  Dig.  |  13.*] 

3.  Shebiffs  and  Constables  (|  13*)— Remov- 
al FBOM  Office. 

Rudeness  of  an  officer,  not  amounting  to  il* 
1^11  ty  of  conduct  or  to  oppression  under  color 
of  office,  is  not  such  misconduct  as  will  give 
cause  for  the  removal  of  a  constable  from  of- 
fice. 

[EM.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  28 ;   Dec  Dig.  |  13.*] 

4.  Sheriffs  and  Constables  (|  13*)— Rjcmov- 
AL  FBOM  Office— Individual  Misoonduot. 

It  is  misbehavior  in  office  which  the  statute 
specifies  as  a  ground  for  removal  of  a  constable, 
and  not  individual  misconduct,  disconnected 
with  the  discharge  of  any  official  duty. 

[E3d.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  28 ;  Dec.  Dig.  |  13.*] 

6.  Extortion  (|  4*)— Specification  of  What 

Constitutes— SxTFFiciENCT. 

The  specification  of  conduct  constituting 
the  crime  of  extortion  is  sufficient  allegation  of 
misbehavior. 

[£id.  Note. — ^For  other  cases,  see  Extortion, 
Cent  Di^  |S  8,  4;    Dec  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  262^2624.] 

6.  Shebiffs  and  Constables  (|  111*>— Offi- 
cial MiSBEHAyiOR— iLLSOAti  LSVT. 

It  is  official  misbehavior  for  a  constable  to 
knowingly  make  an  illegal  levy,  with  the  pur- 
pose of  oppressing  one  against  whom  he  is  il- 
legally executing  uie  process. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbles,  De&  Dig.  |  111.*] 

7.  Shebiffs  and  Constables  (|  13*)— Peti- 
tion FOB  RElfOVAL. 

The  original  petition  was  amendable  under 
the  principles  announced  in  Columbus  v.  Anglin, 
120  Ga.  785,  48  S.  E.  3ia 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  I  13.*] 

Blrror  from  Superior  Court,  Folton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Application  of  C.  D.  Hill,  Solicitor  General, 
on  the  relation  of  J.  D.  Cromer,  to  remove 
firom  ofiace  C.  M.  Lancaster.  From  a  Judg- 
ment of  removal,  defendant  brings  error. 
Affirmed. 

Moore  &  Branch,  Anderson,  Felder,  Roun- 
tree  &>  Wilson,  H  D.  Thomas,  Mayson  & 
Johnson,  J.  E.  &  L.  F.  McClelland,  J.  A  Boy- 
kin,  and  Daley,  Chambers  &  Smith,  for  plain- 
tiir  in  error.  C.  D.  Hill,  Sol.  Gen.,  Wm.  A. 
Fuller,  and  Qeo.  Gordon,  for  defendant  in 
error. 


•For  otber  cases  see  sama  topie  and  sactioa  NUMBBR  m  Dee.  Dig.  ft  Am.  Dig.  Key  Ne.  Series  ft  Rep'r  Indexes 
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BVANS,  p.  J.  This  Is  a  proceeding  by  the 
solicitor  general  of  the  Atlanta  drcoit,  on 
the  relation  of  J.  D.  Cromer,  to  remove  from 
ofElce  G.  M.  Lancaster,  a  constable  of  Fulton 
county.  The  original  petition  assigned  as 
grounds  for  his  removal:  (1)  That  he  in- 
sisted on  levying  a  fl.  fa.  after  the  defend- 
ant and  the  plaintiff  in  execution  had  agreed 
that  the  fl.  fa.  should  be  temporarily  stayed, 
unless  his  costs  were  paid,  which  Insistence 
was  in  the  business  office  of  the  relator  and 
in.  the  presence  of  some  of  his  patrons,  and 
that  the  constable  only  desisted  when  the 
defendant  had  taken  further  legal  steps  by 
procuring  a  supersedeas  of  the  judgment  on, 
which  the  execution  issued;  (2)  that  the 
officer  Is  unreasonable,  rough,  and  domineer- 
ing in  his  methods,  delighting  to  oppress  the 
poor  and  the  weak  and  to  humiliate  the  In- 
nocent, and  that  he  has  an  exaggerated  con- 
ception of  the  importance  of  his  office;  (3) 
that  on  three  occasions  he  had  been  convict- 
ed of  being  drunk  and  dVK>rderly  in  the  re- 
oorder'B  court  of  the  city  of  Atlanta,  and  in 
the  last  two  offenses  his  disorderly  conduct 
consisted  in  the  use  of  vile,  vulgar,  and  pro- 
fane language;  (4)  that  the  constable  had 
been  guilty  of  divers  and  sundry  other  acts 
of  cruelty  and  misconduct,  and  the  plaintiff 
asks  permission  of  the  court  to  produce  evi- 
dence thereof.  The  constable  demurred  to 
the  sufficiency  of  the  complaint  Whereupon 
the  relator  amended  by  alleging  the  following 
additional  grounds  for  the  officer's  removal: 
(Q  The  officer  wait  to  the  house  of  Mrs.  J. 
A.  Burton  to  execute  a  IL  fa.  against  her 
and  her  husband,  by  levying  on  the  house- 
hold goods  of  the  defendants.  Mrs.  Burton 
exhibited  her  exemption  certificate,  legal  in 
form  and  substance,  and  duly  allowed  by 
the  ordinary,  embracing  the  household  goods 
upon  which  the  officer  Indicated  his  inten- 
tion to  levy.  Mrs.  Burton  was  sick,  and  re* 
quested  the  officer  to  desist  from  levying  the 
fL  fa.  Whereupon  the  constable  said  he 
would  levy  the  fl.  fa.  unless  she  paid  to  him 
18.90.  She  borrowed  the  money  and  paid  it 
to  the  officer.  It  Is  charged  that  the  defend- 
ant deliberately  harassed,  threatened,  and 
humiliated  Mrs.  Burton,  by  threats  of  an  il- 
legal levy,  into  paying  him  money  to  whidi 
he  was  not  entitled  in  law  at  the  time,  and 
that  the  defendant  thereby  extorted  from 
her,  by  color  of  his  office,  money  that  was 
not  due  him.  (6)  He  received  a  certain  sum 
of  money  from  a  claimant  of  property  on 
which  he  had  levied,  with  the  understanding 
that  it  would  be  returned  to  him  upon  the 
execution  of  proper  claim  and  forthcoming 
bonds  with  good  security.  Such  bonds  were 
executed  and  tendered  to  the  officer,  who  re- 
fused to  aco^t  them  or  to  deliver  the  money 
to  the  claimant  It  is  charged  "that  the  act 
of  the  said  Lancaster  in  receiving  a  cash 
bond  from  a  third  party  was  illegal  and  im- 
proper, and  that  the  taking  and  receiving 
of  said  money  by  color  of  his  office  was  il- 
legal and  Improper.    Belator  further  diarges 


that  the  keying  of  said  money  when  proper 
bond  and  security  were  tendered  him  was 
illegal  and  improper.'*  (7)  The  constable 
executed  a  writ  of  attachment  by  an  exces- 
sive levy  on  household  goods.  The  levy  was 
made  outside  of  the  district  where  the  officer 
held  his  commission,  and  the  goods  were 
taken  to  the  courtroom  of  Justice  of  the  peace 
in  the  officer's  district  It  is  charged  "that 
the  said  defendant  in  making  the  said  gross- 
ly excessive  levy  and  in  removing  said  prop- 
erty as  aforesaid,  was  guilty  of  the  most 
reprehensible  misconduct  and  misbehavior  in 
office.**  Other  amendments  were  allowed, 
ampliflTing  the  specific  charges  by  supplying 
details  of  the  averments.  The  defendant  ob- 
jected to  the  amendments,  because  the  orig- 
inal petition  was  so  defective  In  the  state- 
ment of  a  legal  cause  of  action  that  It  did 
not  serve  as  a  basis  for  amendment  and  that 
as  amended  no  sufficient  cause  was  alleged 
for  his  removal  trom  office.  Certain  special 
demurrers  were  urged,  and,  with  one  excep- 
tion, were  overruled,  and  the  general  demur- 
rer was  also  overruled.  The  exception  Is 
to  the  overruling  of  the  demurrers. 

[1]  L  Constables  are  subject  to  be  removed 
from  office  on  the  same  grounds  and  on  the 
same  proceedings  as  clerks  of  the  superior 
court  are,  and  on  conviction  for  malpractice 
In  office  as  Justices  of  the  peace  are.  Civ. 
Code  1910,  9  4681.  Clerks  of  the  superior 
court  "are  subject  to  be  removed  from  office 
by  the  Judge  of  the  said  court  for  any  suffi- 
cient cause,  including  incapacity  or  misbe- 
havior in  office,  charges  for  which  must  be 
exhibited  to  the  court  in  writing  and  tbe 
facts  tried  by  a  special  Jury,  such  deric  be- 
ing entitled  to  a  copy  of  the  charges  three 
days  before  trial.**  Civ.  Code  1910,  |  4887. 
Constables  may  therefore  be  removed  from 
office  for  any  sufficient  cause,  including  offi- 
cial* incapacity,  misbehavior,  or  as  a  result 
of  a  conviction  for  malpractice  in  office.  The 
first  ground  for  removal  is  that  prescribed 
for  clerks  of  the  superior  court,  made  on 
written  specification  of  charge,  and  tbe  last 
is  the  automatic  result  of  a  conviction  for 
malpractice  in  office.  The  petition  In  the  pres- 
ent case  is  framed  under  Civ.  Code  1910,  I 
4897,  and  the  subject-matter  of  inquiry  Is  the 
sufficiency  of  the  various  charges  as  aOeging 
cause  for  removal  of  a  constable  under  this 
code  section.  Sufficient  cause  means  legal 
cause,  and  that  which  specially  relates  to 
and  affects  the  administration  of  the  office, 
and  must  be  restricted  to  something  of  a 
substantial  nature,  directly  affecting  the 
rights  and  Interests  of  the  public.  Boggs 
Case^  11  Coke,  93b ;  State  v.  Duluth,  53  Mum. 
238,  65  N.  W.  118,  39  Am.  St  Bep.  595. 
The  specifloatlon  that  sufficient  cause  in- 
cludes official  Incapacity  and  misbehavior 
would  seem  to  import  that  these  items  of 
specification,  were  Intended  rather  as  an  en- 
largement than  a  restriction. as  to  what  con- 
stitutes sufficient  cause  to  remove  an  officer. 
We  do  not  think  ttiat  the  words  'snfllclent 
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caus^  should  be  construed  to  embrace  any 
canse  not  affecting  the  competency  of  the 
officer  and  his  official  conduct 

[2]  2.  A  plaintiff  In  execution  has  control 
of  the  process,  and  may  direct  the  executing 
officer  as  to  the  time  and  manner  of  enforc- 
ing It.  Hatcher  v.  Lord,  115  Ga.  623,  41 
8.  E.  1007,  61  L.  R.  A  353;  Gorham  v.  Gale, 
7  Cow.  (N.  Y.)  739,  17  Am.  Dec.  549;  Isler 
V.  Colgrore,  76  N.  G.  835 ;  Patton  ▼.  Hammer, 
28  Ala.  618.  The  Inclusion  of  the  officer's 
fee  in  the  execution  does  not  give  the  officer 
the  power  of  enforcement  contrary  to  the 
plalntlfTs  direction,  since  the  court  costs, 
embracing  the  officer's  fees,  are  a  part  of 
the  plaintiff's  recovery,  for  the  payment  of 
which  to  the  officer  the  plaintiff  is  ultimate- 
ly bound.  If  the  plaintiff  prevent  or  ob- 
struct the  levying  officer  from  executing 
the  process,  the  officer  may  have  Judgment 
against  the  plaintiff  for  his  costs,  and  have 
execution  Issued  thereon.  Robertson  v. 
Smith,  37  Ga.  604.  It  may  be  that  a  sheriff 
or  constable  would  be  permitted  to  sell,  in 
case  of  collusion  between  the  parties  and 
when  the  plaintiff  is  irresponsible.  Jackson 
T.  Anderson,  4  Wend.  (N.  Y.)  474.  However, 
this  record  does  not  present  such  a  case. 
The  first  count  or  charge  as  a  basis  for  the 
constable's  removal,  when  reduced  to  Its  bare 
facts,  is  that  the  constable  Insisted  on  a  levy 
of  the  fl.  fa.  after  the  plaintiff's  attorney 
had  directed  him  to  postpone  his  levy,  un- 
less his  costs  were  paid.  The  constable  was 
entitled  to  his  costs,  but  was  not  entitled 
to  enforce  collection  by  a  levy  of  the  fl.  fa. 
after  he  was  directed  by  the  plaintiff  to  with- 
hold action  for  a  time.  Still  we  do  not  think 
the  officer's  insistence  on  the  payment  of  his 
costs,  or,  on  default  thereof,  that  he  would 
levy  the  fl.  fa.,  ground  for  removal  from 
office,  where  there  was  no  actual  levy,  and 
nothing  to  3how  that  the  officer  was  insti- 
gated by  a  desire  to  oppress  the  defendant, 
or  other  motive  than  a  purpose  to  collect 
his  costs  in  a  manner  supposed  by  him  to 
be  proper  and  legal. 

[31  8.  That  an  officer  may  be  rude  and  dom- 
ineering in  his  methods  of  administering  his 
office  is  not  ground  for  removal,  unless  his 
rudene^  extends  to  illegality  of  conduct  or 
to  oppression  under  color  of  office.  Lack  of 
dvUl^  in  official  acts  very  probably  will 
cause  the  electorate  to  decline  to  re-elect  an 
Incumbent  who  is  wanting  in  the  tempera- 
mental qualities  which  the  ethical  standard 
ef  the  community  may  prescribe,  but  is  not 
sufficient,  when  disassociated  from  illegal 
conduct,  for  the  officer's '  removal  from  office 
by  the  court  Individual  idiosyncracies  and 
temperament  of  an  officer  capacitated  to  dis- 


charge his  official  duties  Is  not  the  official  in- 
capacity recognized  by  the  statute  as  a  ground 
for  removal  from  office. 

[4]  4.  It  is  official  misbehavior  which  the 
statute  specifies  as  a  ground  for  removal  from 
office,  and  not  individual  misconduct  wholly 
apart  from  the  discharge  of  official  duty. 
Hawkins  v.  State,  54  Ga.  G53.  It  is  not  al- 
leged that  the  constable  was  acting  in  an  of- 
ficial capacity  when  he  was  drunk,  or  that 
as  a  result,  from  such  drunkenness,  he  was 
guilty  of  any  wrongful  official  act  or  omis- 
sion to  act.  The  allegation  of  the  conviction 
of  the  defendant  in  the  recorder's  court  on 
the  charge  of  drunkenness  and  disorderly 
conduct,  without  connecting  such  offenses 
with  the  defendant's  office,  is  not  good  as  an 
allegation  of  official  misbehavior. 

[5]  5.  "Extortion  shall  consist  in  any  pub- 
lic officer's  unlawfully  taking,  by  color  of  his 
office,  from  any  person  any  money  or  thing 
of  value  that  is  not  due  to  him  or  more  than 
his  due."  Pen.  Code  1910,  |  302.  With  regard 
to  specifications  marked  (5)  and  (6)  in  the 
foregoing  statement  of  facts,  the  facts  al- 
leged make  a  case  of  extortion. 

[6]  6i  The  last  specification  of  official  mis- 
behavior is  an  excessive  levy  of  an  attach- 
ment on  household  goods,  made  by  the  con- 
stable outside  of  his  bailiwick.  It  is  alleged 
that  the  constable  seized  property  three  or 
four  times  in  excess  of  the  amount  named  in 
the  attachment,  and  carried  the  same  out  of 
the  district  where  the  levy  was  made  to  the 
courtroom  of  the  magistrate  who  issued  the 
attachment,  some  five  miles  away;  that  the 
constable  knew  that  he  had  no  legal  right  to 
levy  the  attachment  outside  of  the  district 
of  which  he  was  constable;  and  that  he  de- 
liberately and  willfully  removed  the  property 
for  the  purpose  of  prejudicing  the  rights  of 
the  defendant  in  attachment,  and  of  making 
it  more  difficult  for  him  to  protect  his  prop- 
erty. A  constable  has  no  right  to  execute 
dVll  process  outside  of  his  district  unless 
specially  authorized  by  statute;  and  if  he 
does  so,  knowing  that  he  is  without  power 
to  lawfully  act,  and  with  a  purpose  of  op- 
pressing the  defendant,  such  conduct  is  offi- 
cial misbehavior,  and  la  cause  for  removal. 

[7]  7.  The  original  petition  charged  gen- 
erally that  the  defendant  was  guilty  of  official 
misconduct,  and  also  specially  that  he  was 
guilty  of  certain  alleged  misbehavior.  Even 
though  the  particular  matters  specified  be  in- 
sufficient to  constitute  official  misconduct,  the 
petition  was  not  so  defective  but  that  It  could 
be  perfected  by  proper  amendments.  City  of 
Columbus  V.  Anglln,  120  Ga.  785,  48  S.  E.  318. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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FLORIDA  COCA  OOLA  BOTTLING  00.  t. 

RICKER  et  al. 

(Supreme  Oonrt  of  Georgia.     June  15,   1911.) 

CSyUahuM  5y  ike  OawrU) 

1.  EviDKNCB  (S  183*)— Best  and  Secoitdabt 
—Diligence— DiflCKBTiow  of  Coubt. 

In  order  to  admit  secondary  eyidence,  it 
moat  appear  that  the  primary  evidence,  for 
some  sufficient  cauae,  ia  not  accessible  to  the 
diligence  of  the  party  tendering  such  evidence. 
The  question  of  diligence  ia  one  of  sound  dis- 
cretion in  the  court 

(a)  In  this  case  there  was  no  error  in  re- 
fusing to  admit  secondary  evidence  of  a  written 
assignment. 

(b)  If  an  assignee  sent  a  written  assignment 
to  another  state  for  record,  and  left  it  there, 
with  no  effort  to  obtain  its  return,  it  was  not 
an  abuse  of  discretion  to  hold  that  this  did  not 
sufficiently  show  that  it  was  inaccessible  to  the 
assignee,  so  as  to  admit  parol  evidence  of  its 
contents  at  hia  instance. 

[EU.  Note.^For  other  cases,  see  Evidence, 
Cent.  Dig.  II  605-637;    Dec  Dig.  |  183.*] 

2.  GOBPOBATIONS  (|  448*)— COIVTBACTS  BSTOBB 

I17CORPOBATI017— Assignment. 

Where  two  persons  took  a  written  assign- 
ment of  certain  choses  in  action  to  themselves 
as  individuals,  a  corporation  not  then  in  exist- 
ence, but  subsequently  chartered,  with  the  as- 
signees as  corporators,  could  not  sustain  a 
common-law  action  brought  in  its  own  name  as 
the  owner  of  such  choses  in  action,  by  ofitering 
to  show  by  parol  that  the  assignees  acted  as  its 
agents  in  taking  the  aasignment 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  178^-1792;   Dec.  Dig.  |  448.*] 

3.  Pabties  (I  8*)— Equitable  Title. 

An  action  dependent  on  the  ownership  by 
the  plaintiff  of  a  legal  title  to  choses  in  action 
cannot  be  sustained  by  parol  evidence  tending 
to  show  that  the  plaintiff  is  the  equitable  owner 
of  such  choses. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  I  3;   Dec.  Dig.  |  3.*] 

4.  Nonsuit. 

There  was  no  error  in  granting  a  nonsuit. 

Error  from  Superior  Conrt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Florida  Coca  Cola  Bottling 
Company  against  E.  A.  Bicker  and  the  Com- 
mercial &  Savings  Bank  of  Macon.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    AfBirmed. 

On  March  18,  1908,  the  Florida  Coca  Cola 
Bottling  Company  sued  out  an  attachment  in 
the  superior  court  of  Bibb  county  against 
B.  A.  Ridcer  on  the  ground  that  the  defend- 
ant was  a  nonresident  It  was  levied  by 
serving  a  summons  of  garnishment  on  the 
Commercial  ft  Savings  Bank  of  Macon.  Dur- 
ing the  term  of  the  superior  court  to  which 
the  writ  was  made  returnable,  the  plaintiff 
filed  a  declaration  in  attachment,  alleging  the 
foregoing  facts,  and  also  in  substance  as 
follows:  On  March  IS,  1907,  H.  F.  Haley 
and  T.  C.  Parker,  ''acting  for  and  in  behalf 
of  the  Florida  Coca  Cola  Bottling  Company, 
purchased  from  the  said  B.  A.  Bicker,  doing 
business  as  the  Jacksonville  Coca  Cola  Bot- 


tling Company,  a  certain  coca  cola  bottling 
plant,    especially   including   open   accounts. 
Amongst  other  open  accounts  due  to  the  said 
E.  A.  Bicker,  and  so  purchased  by  your  peti- 
tioner from  the  said  B.  A.  Bicker,"  were  two 
specified  accounts,  amounting  to  $781  and 
$150,     respectively.     ''Notwithstanding    the 
fact  that  your  petitioner  had  bought  said  ac- 
counts, the  said  E.  A.  Bicker,  after  having 
sold  the  same  to  petitioner,  and  after  the 
same  had  become  the  property  of  petitioner," 
collected  them  on  March  19th  and  29th,  re- 
spectively.   The  accounts  were  the  property 
of  the  plaintiff,  and  when  so  collected  Bick- 
er became  indebted  to  it  for  the  amount  of 
such  collection.    After  the  summons  of  gar- 
nishment, based  on  the  attachment  had  been 
served  on  the  Commercial  &  Savings  Bank 
of  Macon,  Ga.,  as  garnishee,  the  Commercial 
Bank  of  Jacksonville,  Fla.,  filed  a  bond  with 
security  in  the  superior  court  of  Bibb  county, 
reciting  that  the  garnishee  held  $3,375  which 
it  had  collected  upon  a  draft  drawn  by  Bick- 
er and  payable  to  the  order  of  the  Conuner- 
cial  Bank  of  Jacksonville,  and  that  the  Com- 
mercial Bank  claimed  the  money  thus  held. 
The  condition   of  the  bond  was  that  the 
Commercial  Bank  of  Jacksonville  should  pay 
to  the  plaintiff  the  sum  that  might  be  found 
due  to  it  by  Bicker,  upon  the  trial  of  any 
issue  that  might  be  formed  upon  the  answer 
of  said  garnishee,  or  that  might  be  admitted 
to  be  due  in  said  answer,  if  untraversed. 
The  plaintiff  contends  that  the  filing  of  this 
bond  alone  did  not  operate  as  a  sufi3cient 
claim.    The  fund  in  the  hands  of  the  gar- 
nishee was  paid  to  the  Commercial  Bank  of 
Jacksonville  upon  the  flltng  of  this  bond. 
That  bank  asserts  some  sort  of  claim  nr  pre- 
tended claim  against  the  funds  on  the  ground 
that  Bicker  was  indebted  to  it,  and  deposited 
as  collateral  security   a  bond,  which  was 
forwarded   for  collection.     Plaintiff  alleges 
that,  if  there  was  any  valid  claim  on  the 
part  of  the  Jacksonville  Bank,  it  was  for 
less  than  the  amount  of  the  fund  which  was 
in  the  hands  of  the  garnishee.     ''Petitioner 
has  no  actual  knowledge  of  the  facts  recited 
in  the  foregoing  paragraph,  and,  although  it 
has  repeatedly  requested  the  attomejrs  of  the 
Commercial  Bank  of  Jackscmville  to  disclose 
what  amount  of  indebtedness  was  claimed 
by  the  said  bank  against  said  bond,  yet  pe- 
titioner has  been  unable  to  get  this  informa- 
tion, and  is  now  unable  to  allege  the  amount 
of  the  debt  held  by  the  Commercial  Bank 
of  Jacksonville,  if  any  debt  is  so  held.    It 
is  entitled  to  know  the  amount  of  the  debt  so 
claimed,  so  that  it  can  tender  such  amount 
and  release  the  bond."     It  alleges  that  the 
title  "to  said  bond  and   coupons"   was  In 
Bicker  at  the  time  of  their  payment,  and 
that  the  money  paid  to  the  Commercial  & 
Savings  Bank  was  his  money  and  subject  to 
garnishment      Plaintiff    prayed     discovery 
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from  the  Jacksonville  Bank,  and  that  it 
shonld  have  Judgment  against  Rlcker;  that, 
in  the  event  it  should  be  determined  that  no 
claim  had  been  filed  by  the  Commercial  Bank 
of  Jacksonville,  plaintiff  should  have  Judg- 
ment against  the  Commercial  &  Savings 
Bank  of  Macon,  Ga.,  as  garnishee;  and,  in 
the  event  it  should  be  determined  that  a 
claim  had  been  filed  by  the  Commercial  Bank 
of  Jacksonville,  plaintiff  should  have  Judg- 
ment against  Rlcker,  and  against  the  Amer- 
ican Surety  Company  of  New  York,  as  sure- 
ty on  the  bond  filed  by  the  Jacksonville 
Bank.  It  does  not  appear  that  any  service  of 
this  declaration  was  made,  though  it  wa? 
stated  in  the  bill  of  exceptions  that  Rlcker 
appeared  and  pleaded. 

On  the  trial,  evidence  was  introduced  to 
show  that  on  March  15,  1907,  Rlcker  as- 
signed to  Haley  and  Parker  certain  enu- 
merated personal  property,  including  books 
of  accounts,  notes,  and  open  accounts,  and 
other  assets  of  the  Jacksonville  Coca  Cola 
Bottling  Company,  the  '*flrm  name*'  under 
which  he  was  doing  business;  that  one  of 
these  accounts,  for  $781,  had  been  paid  to 
the  Jacksonville  Coca  Cola  Bottling  Com- 
pany on  March  21,  1907,  by  a  check  payable 
to  the  order  of  the  last-mentioned  company 
and  dated  March  19th;  and  that  another  ac- 
count, for  $150,  had  been  paid  by  a  check 
dated  March  29,  1907,  jwyable  to  the  order 
of  Rlcker,  indorsed  by  him,  and  stamped 
paid  April  3d.  Haley  was  introduced  as  a 
witness,  and  testified  that  the  Florida  Coca 
Oola  Bottling  Company  was  chartered  on  or 
about  April  11,  1907,  and  as  to  this  there 
was  no  confiict  He  further  testified  that, 
after  the  assignment  from  Rlcker  to  him  and 
Parker,  they  made  a  written  assignment, 
which  he  called  a  deed,  to  the  Florida  Coca 
Cola  Bottling  Company,  "of  the  things  we 
bought  from  Ricker.**  In  attempting  to  ac- 
count for  the  nonproduction  of  the  paper,  he 
testified,  among  other  things,  as  follows:  ''I 
filed  that  deed  in  Jacksonville.  Sending  it 
down  for  filing  was  the  last  I  have  seen  of 
it  The  original  never  came  back  into  your 
[Malcolm  D.  Jones's]  office  that  I  know  of." 
When  questioned  by  his  counsel,  he  said  he 
turned  the  paper  over  to  Malcolm  D.  Jones. 
Mr.  Jones  was  then  introduced  as  a  wit- 
ness, and  testified  that  he  prepared  the  con- 
veyance from  Haley  and  Parker  to  the  Flor- 
ida Coca  Cola  Bottling  Company,  and  had 
the  paper  jbi  his  possession;  that  about  that 
time  he  was  taken  sick  with  fever;  that  he 
was  not  able  to  swear  positively  what  be- 
came of  the  paper;  that  he  had  made  dili- 
gent search  in  his  office,  and  could  not  find 
it;  and  that  he  had  asked  Haley  to  make 
search  for  it  wherever  he  thought  he  could 
find  it  Haley  was  then  recalled  to  the 
stand,  and  testified  that  he  had  made  the 
search  which  Mr.  Jones  had  requested  him 
to  make.  VHien  questioned  by  the  court,  he 
answered  that  he  had  sent  the  paper  to 


Florida  for  record.  The  court  then  asked: 
"And  you  have  not  seen  it  since?"  To  this 
he  answered:  *'I  have  not  seen  it  since,  oth- 
er than  that  I  am  positive  I  carried  it  to 
Mr.  Jones.  When  it  came  back  from  record, 
I  carried  it  to  Mr.  Jones  and  gave  it  to 
him.  I  am  positive  of  that.  I  feel  very 
positive  that  I  got  back  the  original  from 
Jacksonville,  certified  to  as  having  been 
recorded.  It  is  three  years  ago,  and  when 
we  looked  for  the  paper  I  couldn't  find  it 
at  all,  and  I  made  it  a  practice  of  carrying 
it  to  him  [Malcolm  D.  Jones]  when  anything 
comes  up.  I  have  made  a  diligent  search 
everywhere  it  is*  likely  to  be  found,  once 
when  the  case  came  up  before,  and  yester- 
day again.  I  have  never  applied  to  the  clerk 
in  Jacksonville,  Fla.,  for  the  paper,  I  was 
so  positive  Mr.  Jones  had  it  When  it  came 
up  before,  Mr.  Jones  was  ill,  and  I  was  posi- 
tive he  had  it  Absolutely  I  carried  all  my 
papers  to  the  office  of  Malcolm  D.  Jones.  He 
has  had  full  charge  of  all  this  transaction, 
and  I  tu^ed  over  all  the  papers  to  him,  and 
have  never  received  that  paper  back  from 
him."  He  was  again  asked:  ''Did  you  send 
the  paper  to  Jacksonville,  the  transfer  from 
Haley  &  Parker  to  the  Florida  Coca  Cola 
Bottling  Company?"  TO  this  he  answered: 
"I  don't  think  that  I  did.  Malcolm  D.  Jones 
was  getting  up  the  bonds.  He  had  entire 
charge  of  the  bond' matter.  I  don't  know 
whether  I  sent  it,  or  he,  or  how  it  was  fix- 
ed." The  presiding  Judge  held  the  founda- 
tion for  the  introduction  of  parol  evidence 
as  to  the  contents  of  the  written  transfer 
from  Haley  and  Parker  to  the  Florida  Coca 
Cola  Bottling  Company  had  not  been  suffi- 
ciently laid,  and  rejected  parol  evidence  as 
to  its  contents.  Parol  evidence  was  also 
offered  on  behalf  of  the  plaintiff  for  the  pur- 
pose of  showing  that  the  Florida  Coca  Cola 
Bottling  Company  was  organized  solely  on 
the  assets  of  the  Jacksonville  Coca  Cola 
Bottling  Company,  purchased  from  Rlcker 
by  Haley  and  Parker;  that  they  were  acting 
as  agents  for  the  Florida  Coca  Cola  Bottling 
Company  In  making  the  purchase,  and  this 
was  understood  by  Rlcker;  that  the  compa- 
ny issued  its  stock  to  Haley  and  Parker  for 
such  assets,  and  it  was  the  company's  mon- 
ey or  bonds  which  went  to  pay  Rlcker;  that 
all  the  assets  which  Haley  and  Parker  had 
bought  from  Ricker  were  "turned  over  to  the 
Florida  Coca  Cola  Bottling  Company";  and 
that  Ricker  was  fully  acquainted  with  the 
fact  that  Haley  and  Parker  were  buying  the 
assets  of  the  Jacksonville  Coca  Cola  Bottling 
Company,  not  for  themselves,  but  for  the 
Florida  Coca  Cola  Bottling  Company,  a  cor- 
poration not  then  chartered,  but  for  which 
an  application  for  charter  was  pending,  and 
which  was  afterwards  chartered.  This  evi- 
dence was  ruled  out  Upon  motion,  a  non- 
suit was  granted.  The  plaintiff  excepted  to 
this  ruling,  and  to  the  mlinga  as  to  the  re- 
jection of  evidence. 
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ent  from  those  arising  under  contracts  of 
subscription  In  connection  with  organizing  a 
corporation. 

[4]  It  was  contended  that  under  the  deci- 
sion in  Kelly  y.  Strouse,  116  Ga.  872,  43  S. 
S.  280,  and  certain  cases  preceding  It,  "when 
a  court  passes  upon  a  motion  for  a  nonsuit, 
it  decides  only  one  question — that  is,  do  the 
allegation  and  the  proof  correspond";  that 
there  was  a  correspondence  between  the  al- 
legata and  probata  in  the  present  case;  and 
that  it  was  error  to  grant  a  nonsuit,  whether 
or  not,  under  the  evidence  adduced  by  the 
plaintiff,  it  was  entitled  to  any  recovery. 
From  what  has  been  said  above,  it  will  be 
seen  that  the  evidence  did  not  sustain  the  al- 
legation of  the  declaration.  But,  speaking 
for  myself,  I  have  never  been  able  to  sat- 
isfactorily reconcile  decisions  of  the  char- 
acter referred  to  with  the  unequivocal  state- 
ment of  the  Code  that  '*if  the  plaintiff  fails 
to  make  out  a  prima  facie  case,  or  if,  ad- 
mitting all  the  facts  proved  and  all  reason- 
able deductions  from  them,  the  plaintiff 
ought  not  to  recover,  a  nonsuit  will  be  grant- 
ed." Civil  Code  1805,  i  6347;  Civil  Code 
1910,  i  6942. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


a36  Oa.  460) 

RAINBS  V.  HINDMAN. 
(Supreme  Court  of  Georgia.     June  17,  1911.) 

(Bylldbu*  hy  the  Court.) 
Landlord  and  Tenant  (S|  63,  300*)— Dis- 

POSSESSOBT.     WaRBANT    —   DEFENSES  —  EVI- 
DENCE OF  Sale  of  Premises. 

Certain  premises  were  rented  by  the  owner 
to  another  for  a  year,  after  the  expiration  of 
which  the  former  sued  out  a  dispossessory  war- 
rant to  evict  the  latter,  on  the  ground  that  he 
was  a  tenant  holding  over,  and  because  of  the 
nonpayment  of  rent,  and  the  alleged  tenant  ar- 
rested the  proceedings  by  filing  a  counter  afl5- 

(1)  The  general  rule  that  a  tenant  cannot  dis- 
pute his  landlord's  title  does  not  prevent  the 
tenant  from  showing  that  the  landlord  parted 
with  his  title  to  the  rented  premises  during  the 
term  of  the  tenancy. 

(a)  Where  it  is  shown  that  the  landlord  part- 
ed with  his  title  during  the  term  of  the  tenancy, 
he  cannot  evict  the  tenant  after  the  expiration 
of  such  term,  on  the  ground  that  the  latter  is 
a  tenant  holding  over  beyond  his  term,  or  on 
the  ground  of  the  nonpayment  of  rent 

(b)  This  is  true,  though  the  tenant  may  not 
have  attorned  to  the  grantee  of  the  landlord. 

[Ed.  Note.— Por  other  cases,  see  Landlord  and 
Tenant  Cent  Die.  {{  16S-17e,  1292-1294: 
Dec  Dig.  S§  63,  300.*] 

Error  from  Superior  Court,  Floyd  County; 
G.  W.  Maddoz,  Judge. 

Action  by  Taylor  Raines  against  George 
Hindman.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Sons,  for  plaintiff  in 
error.  M.  B.  Eubanks,  for  defendant  in  er- 
ror. 


HOLDEN,  J.  The  plaintiff  in  error,  on  the 
1st  day  of  January,  1906,  made  an  affldavit 
that  he  rented  to  the  defendant  in  error  a 
certain  tract  of  land  for  the  year  1907;  that 
the  latter  failed  to  pay  the  rent  when  due; 
that  the  plaintiff  desired  possession  of  the 
property  and  the  defendant  refused  to  give 
him  possession  thereof.  Upon  this  affidavit  a 
warrant  was  issued  on  January  1,  1908.  In 
order  to  prevent  eviction  and  arrest  the  pro- 
ceedings, the  defendant  filed  a  counter  affida- 
vit in  the  language  of  the  statute  and  gave 
the  required  bond.  Other  allegations  were  al- 
so made  in  the  affidavit,  which  were  stricken 
upon  demurrer  thereto.  Upon  the  trial  of  the 
case  the  court  directed  a  verdict  in  favor  of 
the  defendant,  and  the  plaintiff  excepted. 

Upon  the  trial  of  the  case  the  only  evidence 
on  behalf  of  the  plaintiff  was  his  own  testi- 
mony, which  was  substantially  as  follows: 
He  rented  the  land  to  the  defendant  for  the 
year  1907.  The  rent  was  due  about  the  15th 
of  October.  Soon  thereafter  he  demanded  of 
the  defendant  payment  of  the  rent.  The  lat- 
ter has  refused  to  pay  him  the  rent  due  for 
1907,  and  has  refused  to  deliver  the  posses- 
sion of  the  premises,  though  the  plaintiff  de 
manded  of  him  such  possession.  The  land  is 
the  same  property  that  the  plaintiff  sold  to 
Raper.  The  defendant  introduced  testimony 
substantially  as  follows:  A  deed  from  the 
plaintiff  to  Lewis  Raper,  dated  November  23, 
1907,  wherein  the  plaintiff  conveyed  the  rent- 
ed premises  to  Raper  and  warranted  the  title 
to  the  same.  Allegations  in  a  petition  for  in- 
junction filed  by  the  plaintiff  and  Lewis  Rap- 
er against  the  defendant,  to  the  effect  that 
the  plaintiff  bargained  with  one  R.  B.  McAr- 
ver  for  the  rented  premises  on  November  14, 
1907,  and  a  deed  to  the  same  was  executed 
by  the  latter  to  the  former,  and  on  November 
23,  1907,  the  plaintiff  sold  to  Lewis  Raper  the 
property,  making  a  deed  to  the  same,  and 
took  from  the  latter  two  mortgages,  dated 
November  23,  1907,  to  secure  the  balance  of 
the  purchase  money,  a  part  of  which  was 
due  October  15,  1909,  and  the  remainder  Oc^ 
tober  15,  1910.  The  plaintiff  objected  to  the 
admission  in  evid^ice  of  the  documentary 
evidence  just  referred  to;  the  main  grounds 
of  objection  being  that  the  tenant  could  not 
dispute  the  landlord's  title  to  the  rented 
premises  until  he  had  surrendered  possession 
thereof  to  the  landlord,  and  that  the  plaintiff 
had  the  right  to  recover  possession  of  the 
property  in  order  to  deliver  possession  to  the 
purchaser  from  him,  and  that  there  were  no 
pleadings  to  authorize  the  admission  of  such 
evidence. 

We  do  not  think  there  was  any  error  in  the 
admission  of  the  evidence  objected  to,  nor  in 
directing  a  verdict  for  the  defendant  Under 
the  common  law,  a  chose  in  action  was  not 
assignable,  and  the  landlord's  grantee  of  the 
reversion  could  not  maintain  an  action  against 
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the  lessee  on  a  coyenant  of  the  lease,  though 
the  coyenant  might  ran  with  the  land.  Only 
the  grantor,  his  heirs,  or  personal  representa- 
tiyes  could  take  adyantage  of  a  breach  of 
coyenant  by  the  lessee.  It  was  also  a  part  of 
the  feudal  law  that  the  lord  could  not  trans- 
fer the  rented  premises  without  the  consent 
of  his  yassal,  because  the  latter  was  entitled 
to  the  protection  of  the  former,  and  could  not 
be  depriyed  thereof  without  his  consent,  eyi- 
denced  by  his  attornment  to  the  grantee  of 
the  landlord,  or  in  some  other  way.  These 
restrictions  upon  the  rights  of  the  landlord's 
grantee  were  remoyed  by  yarious  English 
statutes,  as  the  necessity  for  transferring 
lands  became  greater.  Under  the  statute  of 
32  Henry  VIII,  c.  34,  the  grantee  of  the  land- 
lord was  entitled  to  sue  the  lessee  on  all  the 
coyaiants  in  the  lease.  In  this  connection, 
see  1  Underbill  on  Landlord  &  Tenant,  (  317 ; 
Broom's  Ck>mmon  Law  (9th  Ed.)  656.  The 
contract  of  the  defendant  with  the  plaintiff 
for  the  rent  of  the  premises  for  1907  was 
made  prior  to  the  sale  by  the  plaintiff  of  the 
rented  premises  to  Raper,  and  the  latter  took 
title  to  the  property,  subject  to  the  right  of 
the  defendant  to  haye  possession  of  the  prem- 
ises during  1907  as  a  tenant  Raper  would 
liaye  the  right  to  the  possession  of  the  prem- 
ises after  1907,  and  would  haye  the  right  to 
collect  from  the  tenant  any  rent  that  might 
be  due  for  the  premises,  at  least  after  the 
year  1907.  In  1  Underbill  on  Landlord  & 
T^iant,  I  319,  it  is  said:  ''Usually  a  grantor 
cannot  collect  rent  from  his  former  tenants 
which  has  accrued  after  his  sale  of  the  re- 
yersion,  unless  he  has  expressly  reseryed  his 
right  to  do  so.  This  he  will  haye  to  show, 
for  the  contrary  will  be  presumed.'*  After 
the  expiration  of  1907,  the  year  for  which  the 
defendant  had  rented  the  premises  from  the 
plaintiff,  Raper,  the  yendee  of  the  plaintiff, 
bad  the  right  to  eyict  the  defendant  as  a  ten- 
ant holding  oyer.  Morrow  y.  Sawyer,  32  Ga. 
226,  8  S.  B.  61;  Willis  y.  Harrell,  118  Ga. 
906,  45  8.  B.  794.  See,  in  this  connection, 
Grizzle  y.  Gaddis,  75  Ga.  350.  Raper  had 
the  right,  after  1907,  to  dispossess  the  de- 
fendant as  a  tenant  holding  oyer,*  upon  the 
failure  of  the  latter  to  deliyer  possession  to 
him ;  but  the  plaintiff,  who  leased  the  rent- 
ed premises  to  Raper  during  the  term  of  the 
tenancy,  had  no  right  after  1907,  when  the 
term  of  tenancy  had  expired,  to  eyict  the  ten- 
ant on  the  ground  that  he  was  a  tenant  hold- 
ing oyer,  or  that  he  had  failed  to  pay  rent 
The  summary  remedy  of  eyicting  the  truant 
and  recoyaring  double  rent  does  not  exist  in 


behalf  of  both  the  original  landlord  and  his 
grantee,  but  only  in  behalf  of  the  latter. 

As  to  whether  the  plaintiff  could  haye  dis- 
possessed the  defendant  during  1907  fo^  the 
nonpayment  of  rent  need  not  be  considered. 
The  doctrine  is  generally  true  that  the  ten- 
ant must  deliyer  possession  to  his  landlord 
before  he  can  dispute  his  title.  Under  this 
doctrine,  one  who  holds  land  rented  from  an- 
other will  be  estopped  from  claiming  that  at 
the  time  the  property  was  rented  the  land- 
lord did  not  haye  title  thereto.  This  doc- 
trine, howeyer,  cannot  be  so  extended  as  to 
preyent  the  tenant  from  showing  that  during 
the  term  of  the  tenancy  the  landlord's  title 
expired  by  limitation,  or  that  the  same  has 
been  dlyested  by  Judicial  sale,  or  that  the 
landlord  has  yoluntarlly  parted  with  the  title 
during  the  tenancy.  Showing  that  the  land- 
lord had  yoluntarlly  parted  with  his  title  dur- 
ing the  tenancy  does  not  inyolye  a  dispute  of 
the  landlord's  title  at  the  time  the  contract 
for  rent  was  made,  but  is  an  implied  admis- 
sion that  the  landlord  had  such  title,  but  has 
parted  therewith.  The  contention  that  an- 
other has  acquired  title  from  the  landlord 
during  the  tenancy  necessarily  inyolyes  an 
admission  that  the  landlord  then  had  a  title. 
The  tenant  is  not  estopped  from  showing 
that  during  the  term  of  the  tenancy  the  land- 
lord has  conyeyed  the  title  to  the  rented 
premises  to  another.  Beall  y.  Dayenport  48 
Ga.  165,  15  Am.  Rep.  656;  2  Tiffany  on  Land- 
lord &  Tenant  9  277;  1  Tiffany  cm  Landlord 
&  Tenant  f  78n,  p.  493;  Jones  on  landlord 
&  Tenant  fit  427,  703;  24  Cyc.  942  (e);  Powell 
on  Actions  for  Land,  S  369;  2  Underbill  on 
Landlord  &  Tenant  fi  559,  134;  2  McAdam 
on  Landlord  &  Tenant  (3d  Ed.)  i  421,  pp.  1343, 
1347.  At  a  judicial  sale  the  purchaser  be- 
comes the  landlord  of  the  tenant  of  the  de- 
fendant in  11.  fa.  Dollar  y.  Roddenbery,  97 
Ga.  148,  151,  25  S.  E.  410.  The  failure  of 
the  defendant  to  show  that  he  has  attorned 
to  the  grantee  of  his  original  landlord  would 
not  giye  the  latter  the  right  to  haye  him 
eyicted  by  a  dlspossessory  warrant  In  the 
case  of  Pritchard  y.  Tabor,  101  Ga.  64,  30  8. 
E.  415,  the  question  for  decision  was  whether 
or  not  the  grantee  of  one  held  to  be  the  land- 
lord of  another  could  maintain  a  dlsposses- 
sory warrant  against  the  latter  as  a  tenant 
holding  oyer,  and  it  was  held  that  such  a  pro- 
ceeding could  be  maintained.  In  that  case 
there  was  no  question  before  the  court  as  to 
whether  or  not  the  original  landlord  could 
maintain  such  a  proceeding. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


740 


71  SOUTHEASTERN  REPORTER 


(Ga. 


C1MCNl44») 

WADLBT   BOITTHERN  BT.  00. 
y.  KENNEDY. 

(8aprem«  Court  of  Georgia.     Jnno  17»  1911.) 

(Byllahu9  ly  ih^  Court.) 

L  AfpbaXi  akd  Ebbob  fl[  1006*)— Hab.vt.wbb 
Bbbob— Statement  bt  Coubt. 

An  immaterial  and  unprejndidal  misatate- 
ment  of  a  party's  contention  in  the  oonrf  a  aom- 
inaiy  will  not  reqaire  a  new  triaL 

[Ed.  Note.-*For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  i  4220 ;   Dec  Dig.  i  lOOd.*] 

2.  CABBIEB8   (i  28a»)— Tbiai.   (|   198*)  —  IN- 

STBUCmONS— EZPBESBION    OF   OpIHION— DU- 
TT  OF  GABBIEB. 

The  charge  copied  in  the  second  dlTision  of 
the  opinion  was  not  open  to  the  criticism  that 
it  contained  an  expression  of  opinion  on  the 
facta. 

(a)  The  rule  of  law  requiring  railroad  com- 
panies to  exercise  extraordinary  diligence  in 
protecting  their  passengers  from  injury  applies 
as  well  to  the  construction  and  maintenance  of 
tracks  as  to  the  operation  of  can  thereon. 


8.   SUFFIOABNCT  OF  EVIDENCE. 

The  yerdict  is  supported  by  the  evidence* 
and  is  not  excessive  in  anu>unt 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  B.  T.  Rawllngg,  Judge. 

Action  by  J.  E.  Kennedy  against  the  Wad- 
ley  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

B.  It,  Gamble,  for  plaintiff  in  error.  Oliver 
ft  Oliver,  for  defendant  in  error. 

EVANS,  P.  J.  The  Wadley  Southern  Rail- 
way Company  constructed  a  side  track  upon 
its  main  line  to  serve  the  interests  of  a  pa- 
tron of  the  road,  who  was  operating  a  saw- 
mill. The  railroad  company  delivered  empty 
cars  and  received  the  loaded  cars  on  this 
Biding,  which  was  protected  by  a  switch.  The 
keys  to  the  switdi  were  carried  by  the  em- 
ployte  of  the  railroad  company.  The  em- 
ployes of  the  sawmill  firm  forced  out  a  staple 
in  shifting  the  cars  on  the  side  track,  for 
their  convenience,  and  left  the  switch  in  an 
unclosed  condition;  and  a  passenger  train 
ran  into  the  switch  and  collided  with  the 
freight  cars,  and  the  shock  of  the  collision 
threw  the  plaintiff,  a  passenger,  against  a 
forward  seat,  loosening  her  teeth  and  other- 
wise injuring  the  jaw.  The  same  train  had 
passed  along  at  this  point  at  2  o'clock,  and 
was  on  its  return  trip  at  about  7  o'clock,  after 
dark,  when  it  ran  into  the  open  switch.  The 
switdi  was  not  protected  by  any  light  or 
other  device  to  warn  the  engineer  or  others 
upon  the  train  whether  it  was  open  or  closed. 
The  plaintiff  recovered  a  verdict  for  $1,500, 


which  the  court  refused  to  set  aside  on  mo- 
tion. 

[1]  1.  It  is  complained  that  the  court,  in 
the  summary  of  the  railroad's  contention, 
stated  that  the  switch  was  left  open  by  a 
party  unknown.  Error  is  assigned  upon  this 
statement  of  the  contention,  because  the  evi- 
dence showed  that  the  switch  was  opened 
and  left  open  by  the  employes  of  the  lumber 
company,  without  authority  of  the  defend- 
ant and  without  its  knowledge.  The  erron- 
eous statement  by  the  court  that  the  defend- 
ant contended  that  the  switch  was  left  open 
by  an  unknown  person,  when  in  fact  the  con- 
tention was  that  It  was  left  open  by  an  em- 
ploy6  of  the  lumber  company,  could  not  have 
harmed  the  defendant.  The  carrier  was  in- 
sisting that  it  was  not  liable  because  of  the 
act  of  an  unauthorized  person,  and  whether 
the  name  of  that  person  was  known  or  un- 
known was  immaterial  to  the  actual  defense 
set  up. 

[2]  2.  The  court  charged:  "On  the  other 
hand,  I  charge  you,  if  you  find  from  all  the 
facts  and  circumstances  of  the  case  that  the 
defendant  company  constructed  this  side 
track  used  by  certain  xmrtles  for  the  purpose 
of  loading  cars  along  its  line  for  the  purpose 
of  transportation  over  its  railway,  and  sucli 
parties  using  said  switch  left  said  switch 
open  negligently,  and  it  was  known  to  the 
defendant  company,  or  oould  have  been  as- 
certained by  them  by  the  exercise  of  extra- 
ordinary care  and  diligence,  and  it  was  not 
ascertained*  and  they  failed  to  exercise  such 
care  and  diligence,  and  the  wreck  occurrecl 
in  that  way,  then  I  charge  you  that  that  was 
negligence  on  the  part  of  the  defendant  com* 
pany."  This  instruction  is  all^^  to  be  er- 
roneous, because  it  was  an  expression  of  opin- 
ion that  the  enumerated  facts  and  drcum- 
stances  constituted  negligence,  and  because  it 
imposed  upon  the  carrier  the  duty  of  exercis- 
ing extraordinary  care  and  diligoioe  in  the 
discovery  of  the  open  switch.  It  was  but  a 
concrete  statement  of  the  principle  that  the 
failure  to  exercise  due  care  constitutes  negli- 
gence, and  did  not  amount  to  an  expression  of 
opinion  on  the  facts.  With  respect  to  the  crit- 
icism that  the  charge  imposed  upon  the  carrier 
the  duty  of  exercising  extraordinary  care  and 
diligence  in  the  discovery  of  the  open  Qwltcii, 
we  do  not  think  that  the  charge  is  erroneous 
for  that  reason.  Extraordinary  care  is  the 
measure  of  diligence  required  of  a  railroad 
company  towards  passengers,  and  this  degree 
of  care  in  the  protection  of  passengers  ap- 
plies as  well  to  the  construction  and  jpaln- 
tenance  of  tracks  as  to  the  operation  of  cars 
thereon.  Macon,  etc.,  Ry.  Co.  v.  Barnes,  113 
Ga.  212, 88  S.  E.  756. 

[3]  3.  The  plaintiff  in  error  asks  that  the 
verdict  be  set  aside,  because  the  recovery  was 
excessive.  The  effect  of  the  injury,  as  describ- 
ed by  the  plaintiff  and  her  physician  and  den- 
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tists,  was  BQdi  that  we  are  unable  to  say 
Uiat  tlie  amount  fixed  by  the  Jury  was  ezces- 
alvely  large. 

Judgment  affirmed.    All  the  Jnstloea  con- 
cur. 


(IM  Oa.  m) 

SMITH  T.  THOMAS. 
(Supreme  Oourt  of  Georgia.     June  17,  1911.) 

(Syllabus  hv  <^0  Govrt.) 
Landlord  and  Tenant  (I  270*)— Di8tbe88 

WaRBA  NT  —  COUNTEB       AlTIDAVIT  —  WlTH- 
DBAWAL. 

Where  a  distress  warrant  has  been  arrested 
by  the  defendant  therein  making  a  counter  affi- 
davit and  replevying  the  property  by  nving  an 
eventual  condemnation  money  bond,  he  is  es- 
topped from  withdrawing  the  counter  affidavit 
over  the  objection  of  the  plaintiff,  thereby  caus- 
ing a  dismissal  of  the  case,  and  thus  depriving 
the  court  of  jurisdiction  to  render  judgment  on 
the  bond;  the  defendant  nevertheless  retaining 
possession  of  the  property  so  obtained.  Qrlggs 
y.  Willbanks,  96  Ga.  744,  22  S.  EX  327. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant*  Cent  Dig.  H  1098-1148;  Dea  Dig.  I 
270.*] 

Error  from  Superior  Ck>art,  ESarley  Coun- 
ty; W.  O.  Worrill,  Judge. 

Action  by  H.  G.  Smith  against  Cllarence 
Thomas.  Judgment  for  defendant,  and  plain- 
tllf  brings  error.    ReTersed. 

R.  H.  Sheffield,  for  plaintiff  in  error.  Cal- 
liomi  &  Rambo,  for  defendant  in  error. 

^   FISH,  a  J.    Judgment  rerersed.    All  the 
Justices  concur. 


(136  Ga.  429)' 

PBTTON  ▼.  STEPHENS. 

(Supreme  Court  of  Georgia.     June  16,  1911.) 

(8yUahu9  hy  ike  Court,) 

PABTmoN  (i  14*)— Right  to  Partition. 

Where  the  lands  belonging  to  the  estate  of 
a  decedent  were  divided  by  agreement  between 
six  of  his  seven  surviving  heirs,  and  the  six 
parcels  or  shares  into  which  the  land  was  divid- 
ed were  alloted  in  severalty  to  the  six  heirs  par- 
ticipating In  the  division,  one  who  had  pur- 
chased four  of  the  parcels  of  land  so  allotted  to 
the  heirs,  and  who  subsequently  bought  from 
one  who  inherited  the  interest  of  the  seventh 
heir  €»f  the  decedent,  who  did  not  participate 
in  the  division,  would  not,  while  holding  and 
claiming  as  his  own  the  four  parcels  or  shares 
purchased  as  above  stated,  be  entitled  to  a  par- 
tition of  another  one  of  thd  several  parcels  of 
land,  which  had  been  set  apart  and  allotted  to 
one  of  the  six  heirs  participating  in  the  di^- 
sion. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |  87;  ©ec.  Dig.  i  14.*] 

Error  from  Superior  Court,  Habersham 
County ;    J.  J.  Klmeey,  Judge. 

Action  by  J.  T.  Peyton  against  R.  D.  Ste- 
pbens.  Judgment  for  defendant,  and  pUin- 
tiff  brings  error.     Affirmed. 


J.  T.  Peyton  brought  his  petition  for  parti- 
tion, alle^ng  that  on  the  8d  day  of  July, 
1901,  he  purchased  from  Henry  R.  Shurter, 
the  latter  being  the  sole  heir  of  his  deceased 
wife,  who  died  seised  and  possessed  of  a 
one-seventh  undivided  interest  in  the  estate 
of  her  father,  Charles  W.  Landers,  whose 
death  antedated  that  of  his  daughter,  all  of 
the  light,  interest,  and  title  which  the  said 
Shurter  had  inherited  from  his  deceased 
wife,  and  took  the  deed  of  Shurter  conveying 
the  same.  It  is  alleged  that  the  estate  of 
Charles  W.  Landers  had  never  been  adminis- 
tered ;  that  the  estate  had  never  been  divid- 
ed and  distributed  to  all  of  the  heirs  iis- pro- 
vided by  law;  that  a  large  tract  of  land  sit- 
uated in  Habersham  county  was  a  part  of 
the  estate  of  Chas.  W.  Landers;  and  that 
Stephens,  who  is  made  the  party  defendant 
to  the  application  for  partition,  holds  and 
claims  title  to  a  certain  described  part  of 
these  lands,  the  same  being  designated  as 
"lot  No.  8  of  the  division  of  Charles  W. 
Landers'  estate.**  Stephens  filed  an  answer 
to  the  petition,  admitting  that  he  held  and 
claimed  title  to  the  lands  as  alleged  in  the 
application  for  partition — ^that  is,  the  lands 
designated  as  ''lot  No.  3  of  the  division  of 
the  Charles  W.  Landers  estate" — ^but  denied 
that  imrtltioner  has  any  interest  whatever  in 
the  same.  Upon  the  trial  of  the  issue  made, 
the  jury  rendered  a  verdict  in  favor  of  the 
defendant  Whereupon  the  plaintiff,  Peyton, 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

J.  C.  Edwards,  for  plaintiff  in  error.  P. 
Cooley  and  J.  B.  Jones,  for  defendant  in 
error. 

BECK,  J.  It  appears  from  the  evidence 
in  the  record  that,  when  the  lands  belonging 
to  the  estate  of  Charles  W.  Landers  were 
divided  by  agreement  between  the  living 
heirs  of  Charles  W.  Landers,  the  living  heirs 
were  of  the  opinion  that  Henry  Shurter,  who 
had  intermarried  with  Lola  Landers  and 
who  survived  her,  had 'no  Interest  in  the  es- 
tate of  Chas.  W.  Landers,  although  the  death 
of  the  latter  antedated  the  death  of  Henry 
Shurter's  wife,  and  under  this  impression 
they  made  a  division  of  the  lands  belonging 
to  the  Charles  W.  Landers  estate,  awarding 
and  assigning  certain  parcels  of  land,  which 
had  been  divided  into  six  lots,  to  the  living 
heirs  of  Charles  W.  Landers.  The  applicant 
for  partition  bought  from  the  heirs  of 
Charles  W.  Landers  four  lots  of  land  award- 
ed to  the  heirs  under  the  distribution  re- 
ferred to,  and  subsequently  l>ought  all  of  the 
interest  of  Henry  Shurter  in  the  estate  of 
Charles  W.  Landers,  that  is,  a  one-seventh 
undivided  inter^t  in  that  estate;  and  he 
now  contends  that  he  is  entitled  to  a  parti- 
tion, not  of  all  the  lands  belonging  to  the 
estate  of  Charles  W.  Landers,  but  of  that 
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loft  or  parcel  of  land  wbich  had  been  award- 
ed to  Sanford  Landen,  one  of  the  sons  of 
Charles  W.  Landers,  and  which  had  passed 
by  purchase  to  the  defendant,  Peyton. 

We  are  of  the  opinion  that  the  finding  in 
this  case  in  favor  of  the  defendant  was  the 
only  verdict  that  could  have  been  rendered 
under  the  facts  of  the  case.  The  Interest 
which  the  petitioner  took  under  the  deed 
f^om  Henry  Shurter  was  a  one-seventh  un- 
divided interest  in  all  the  lands  belonging 
to  the  Charles  W.  Landers  estate,  and  under 
that  deed  he  would  have  been  entitled,  as 
against  all  the  heirs  of  Charles  W.  Landers, 
to  a  partition  of  those  lands.  But  where 
there  had  been  a  division  of  the  lands  of 
Charles  W.  Landeris  among  his  living  heirs, 
as  appears  to  have  been  made  among  those 
parties,  and  the  several  lots  into  which  the 
land  was  divided  were  awarded  to  the  sev- 
eral claimants,  one  who  bought  an  undivid- 
ed interest  in  the  entire  estate  of  Charles  W. 
Landers  could  not,  after  having  purchased 
four  of  the  six  lots  or  parcels  into  which  the 
entire  estate  of  Charles  W.  Landers  had  been 
divided  by  agreement,  hold  those  lots  which 
he  had  purchased  and  insist  upon  a  partition 
of  a  single  one  of  the  segregated  lots  or  par- 
cels of  land  which  had  been  set  apart  and 
awarded  in  the  division  of  the  Landers  es- 
tate to  one  of  the  heirs.  The  deed  of  Henry 
Shurter  conveyed  to  the  petitioner  a  one- 
seventh  interest  in  the  entire  body  of  land 
belonging  to  the  estate  of  Charles  W.  Land- 
ers, but  did  not  give  to  him  a  one-seventh  In- 
terest in  any  particular  segregated  portion 
of  those  lands.  We  do  not  think  that  the 
petitioner  can  hold  as  his  own  the  four  par- 
cels of  land  which  he  bought  from  the  other 
heirs  of  Charles  W.  Landers  as  the  lots 
which  were  awarded  to  them  in  the  division 
of  their  ancestor's  estate,  and  have  that  divi- 
sion of  the  estate  held  good  so  far  as  regards 
the  lots  of  land  purchased  by  him,  and  yet, 
without  regard  to  the  considerations  which 
may  have  moved  Sanford  Landers,  another 
one  of  the  heirs,  to  consent  to  the  division, 
claim  and  have  awarded  to  him  under  parti- 
tion proceedings  a  one-seventh  interest  in 
the  pared  of  land  which  was  originally 
awarded  to  Sanford  Landers. 

Judgment  aiOrmed.  All  the  Justices  con- 
cur. 


9  Ga.  App.  608) 

SOUTHERN  LIFE  INS.  CO.  ▼.  LOGAN. 

(No.  8,101.) 

(Cburt  of  Appeals  of  Georgia.    June  7,  1911. 
Rehearing  Denied  July  1,  1911.) 

(ByHQhu9  (y  the  Court,) 
1.  INSUBANOB  (li  621,  646*)  ^  AcnoKS  ON 

POLIOIXS -*  RiOHT  OV  AcnOK  —  BUBDEN   OF 

PBoor. 

Where  a  policy  of  life  insurance  provides 
that  the  insured  shall  belong  to  a  named  divi- 


sion of  policy  holders,  and  the  insurance  com- 
pany therein  promises,  within  a  designated  time 
after  the  death  of  the  insured,  to  pay  to  the 
beneficiary,  "out  of  the  mortuary  fund  on  hand 
in  the  division  to  which  the  member  belongs, 
an  amount  not  exceeding  [a  named  sum],  or 
the  full  amount  raised  by  one  mortuary  assess- 
ment upon  all  members  in  good  standing  in  said 
division  at  the  time  of  the  assured's  death,  not 
in  excess  of  said  sum,*'  after  the  designated 
time  has  elapsed  the  beneficiary  may  maintain 
an  action  at  law  against  the  company  upon  the 
policy.  Prima  facie  the  beneficiary  Is  entitled 
to  recover  the  amount  stipulated  in  the  policy, 
but  the  insurance  company  may  show  in  defense 
that  it  has  made  an  assessment  on  all  the  mem- 
bers in  good  standing  in  the  division  involved 
and  has  not  raised  the  amount  stated,  and  thus 
diminish  the  recovery  to  the  amount  actually 
realized.  The  burden  of  showing  how  many 
members  there  are  in  the  division,  and  whether 
the  assessment  regularly  made  would  or  would 
not  have  produced  the  amount  named  in  the 
policy,  is  upon  the  insurance  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f§  1542,  1543,  1645--1668;  Dec  Dig. 
§1  621,  64e.*] 

2.  Insurance  (§  360*)  — Waivkb  of  Fosfei- 
TUBE— Nonpayment  of  Assessments. 

Though  a  policy  of  insurance  may  provide 
for  the  payment  of  assessments  and  semian- 
nual dues,  and  may  stipulate  that  "failure  to 
pay  semiannual  dues  or  assessments,  when  due, 
renders  this  policy  null  and  void,**  still  if,  at  a 
time  when  tne  policy  is  legally  in  force,  the 
company  declines  a  tender  of  the  assessments 
or  dues,  on  the  ground  that  the  insured  is  not 
a  policy  holder,  and  notifies  the  insured  and  the 
beneficiary  that  it  regards  the  policy  as  no 
longer  of  force  and  effect,  it  is  not  incumbent 
upon  the  insured  or  the  beneficiary  to  continue 
to  tender  the  dues  or  assessments.  The  notifi- 
cation in  advance  that  the  dues  or  assessments 
will  not  be  accepted  waives  the  tender  of  them. 

[E>d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f i  916-924 ;   Dec  Dig.  |  360.»1 

8b  Insurance  (|  •  161*)—CoNTBAor— Applica- 
tion AS  Pabt  of  Policy. 

Under  the  act  of  August  17,  1906  (Acts 
1906,  p.  107),  the  application  on  wbich  an  in- 
surance policy  is  based  is  not  to  be  considered 
as  part  of  the  policy  or  contract  between  the 
parties,  unless  a  copy  thereof  is  attached  to  or 
accompanies  the  policy.  Statements  made  in 
the  application  are  not  to  be  treated  as  war- 
ranties or  covenants,  on  account  of  the  failure 
or  falsity  of  which  the  policy  may  be  avoided, 
unless  a  copy  of  the  application  is  attached  to 
the  policy  or  accompanies  it,  though  representa- 
tions contained  in  the  api>lication,  if  fraudulent- 
ly made,  ma^  give  to  the  insurance  company  the 
right  to  avoid  the  policy. 

.  [Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Ii  308-311;   Dec.  Dig.  I  151.T 

4.  Insurance  (5  646*)— Action  oh  Polict— 
Issues  and  Proof. 

Although  in  the  proof  at  the  trial  it  may 
be  shown  that  one  of  the  representations  made 
in  the  application  upon  which  the  policy  was 
issued,  but  which  did  not  accompany  the  policy, 
was  untrue,  still,  if  the  companv  desired  to 
avoid  the  policy  on  account  of  this  misrepre- 
sentation as  an  act  of  fraud,  it  was  incumbent 
upon  it  to  plead  the  matter  specificallv,  and  in 
the  absence  of  such  a  plea  it  cannot  take  advan- 
tage of  the  particular  misrepresentation. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  If  1632-1644 ;  Dec  Dig.  i  645.*] 

5.  Appeal  and  Eruob  (J  1002*)  —  Review — 
Questions  of  Fact. 

The  evidence  as  to  whether  the  policy  was 
procured    by    fraud    was    conflicting,   but   was 
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amply  suflSdent  to  support  the  verdict,  and  no 
snfficient  reason  appears  for  this  court  intei^ 
lerin^  with  the  discretion  of  the  trial  jadge  in 
refusing  to  grant  a  new  trial. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cent  Dig.  §|  3935^937;  Dec  Dig.  | 
1002.*] 

Error  from  City  Court  of  Americus ;  C.  B. 
Crisb,  Judge. 

Action  by  L.  L,  Logan  against  the  South- 
ern Life  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  deiendant  brings  error. 
Affirmed. 

M.  Cl  Edwards,  for  plalntHf  in  error.  W. 
T.  Lane  and  Shipp  ft  Sheppard,  for  defend^ 
ant  in  error. 

POWELL,  J.  Mrs.  Logan  sned  upon  four 
policies  of  insurance  issued  by  the  defend- 
ant company  (here  plaintiff  In  error)  upon 
the  life  of  her  father,  W.  T.  Wilson.  There 
were  four  separate  policies,  but  they  are  alike 
in  all  of  the  substantial  details;  the  only 
difference  among  them  being  as  to  the  par- 
ticular division  of  policy  holders  to  which 
each  of  them  relates.  The  salient  provision 
of  each  policy  is  that  In  consideration  of  the 
statements  and  warranties  contained  in  the 
application,  and  of  the  payment  of  the  pol- 
icy fee  and  semiannual  does  and  the  mortu- 
ary assessments,  "the  Southern  Life  Insur- 
ance Company,  upon  satisfactory  proof  of  the 
death  of  William  Thomas  Wilson,  the  as- 
sured, and  the  surrender  of  this  policy  prop- 
erly receipted,  will  pay  within  thirty  days 
to  Lora  Langford  Logan  (daughter),  the  bene- 
ficiary under  this  policy,  out  of  the  mortuary 
fund  on  hand  in  the  division  to  which  the 
member  helongs,  an  amount  not  exceeding 
one  thousand  dollars,  or  the  full  amount  rais- 
ed by  one  mortuary  assessment  upon  all  mem- 
bers In  good  standing  in  said  division  at  the 
time  of  the  assured*s  death,  not  in  excess  of 
said  sum."  The  policy  also  contains  the  fol- 
lowing provision:  "This  contract  is  not  bind- 
ing upon  the  company  until  the  policy  fee  is 
paid  and  the  policy  delivered  to  the  assured 
while  in  good  health.  Failure  to  pay  semi- 
annual dues,  or  assessments,  when  due,  can- 
cels this  contract  and  renders  it  null  and 
void."  The  material  part  of  the  company's 
plea  is  as  follows:  "This  contract  is  not 
binding  on  the  defendant,  for  the  reason  that 
there  was  no  contract,  and  this  particular 
contract  is  void  under  the  very  terms  of  said 
contract  Paragraph  4  of  each  policy  sued 
on  states:  'This  contract  is  not  binding  upon 
the  company  until  the  policy  fee  Is  paid  and 
the  policy  delivered  to  tbe  assured  while  in 
good  health.'  Said  policies  have  never  been 
delivered  to  the  assured  in  good  health.  At 
the  date  of  the  delivery  of  the  policies  said 
W.  T.  Wilson  was  in  bad  health,  which  fact 
was  known  to  said  W.  T.  Wilson  and  was 
unknown  to  defendant  Said  Wilson  was  af- 
flicted with  Bright's  disease,  or  diabetes,  and 


other  diseases,  which  were  fatal  to  hlra,  and 
was  so  afflicted  at  the  time  the  policy  was 
delivered.  There  was  fraud  in  the  procure- 
ment of  said  policy;  said  Wilson  having  stat- 
ed, for  the  purpose  of  receiving  said  policy, 
that  he  was  in  good  health,  when  in  fact  such 
was  not  true  and  said  Wilson  knew  that 
same  was  not  true.  Immediately  upon  the 
discovery  of  this  fact  defendant  canceled  said 
policies,  so  notified  plaintiff  and  said  Wilson, 
and  did  not  receive  any  premiums  or  dues; 
but  said  plaintiff,  continuing  her  attempt  to 
defraud  said  company,  would  not  surrender 
said  policies,  but,  knowing  in  all  probability 
that  her  father*s  death  was  imminent,  at- 
tempted to  continue  said  policies  to  defraud 
said  company.  Defendant  filed  to  the  May 
term  of  Sumter  superior  court  a  petition  to 
cancel  saia  policies,  setting  up  these  allega- 
tions; but  said  Wilson  died  before  the  May 
term  of  court,  and  it  was  impossible  to  try 
said  case,  for  want  of  parties.  Defendant 
proposes  to  proceed  to  the  final  prosecution 
of  said  petition,  and  refers  to  same  as  part 
of  the  answer,  in  so  far  as  same  may  be  per- 
tinent Defendant  says  that  no  definite  and 
fixed  sum  is  promised  to  be  paid,  and,  as 
members  have  the  right  to  lapse  policies  at 
pleasure,  it  is  impossible  to  ascertain  what 
amount  can  be  collected." 

At  the  trial  there  was  much  evidence  pro 
and  con  as  to  whether  the  insured  was  in 
good  health  at  the  time  the  policy  was  is- 
sued. According  to  some  of  the  witnesses,  a 
clear  case  of  ill  health  and  of  fraud  was  es- 
tablished. According  to  a  number  of  other 
witnesses,  the  insured*s  ill  health  did  not  be- 
gin untU  some  time  after  the  policy  was  is- 
sued, and  at  the  time  of  the  issuance  of  the 
policy  he  was  in  good  health.  The  policy  fee 
was  duly  paid  upon  the  issuance  of  the  pol- 
icy, and  subsequently  the  payments  were 
tendered;  but  it  also  appears  that  shortly 
after  the  policy  was  issued  the  company  ten- 
dered back  the  policy  fee  and  refused  to  ac- 
cept any  payments  from  the  insured  or  the 
beneficiary,  asserting  that  the  insured  was 
not  a  policy  holder  and  that  the  policies  were 
obtained  by  fraud,  because  of  misrepresenta- 
tions as  to  the  state  of  the  insured's  health 
at  the  time  the  policy  was  issued.  There 
was  no  proof  submitted  by  either  party  as  to 
whether  an  assessment  had  or  had  not  he&i 
made  upon  the  meml)eT8  for  the  purpose  of 
paying  off  this  policy,  or  as  to  whether  such 
an  assessment  would  or  would  not  have  pro- 
duced the  amounts  named  in  the  policy.  The 
jury  found  in  favor  of  the  plaintiff  for  the 
sum  of  $1,000  and  interest  upon  each  of  the 
policies,  and  the  insurance  company  excepts 
to  the  Judgment  of  the  trial  Judge  overruling 
the  motion  for  a  new  trial. 

[1]  By  demurrer,  as  well  as  by  ground  for 
motion  for  a  new  trial,  counsel  for  the  in- 
surance company  Insist  that  the  plaintiff 
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waa  not  entitled  to  recoTer  (at  least  not  to 
reoover  more  tban  a  nominal  sum),  In  the 
absence  of  proof  that  the  assessments  had 
been  made^  or  that  the  n^embership  of  each 
division  was  snch  that  the  assessment  there- 
on would  have  produced  the  amount  saed  for, 
or  some  other  definite  ascertained  amount 
Cognate  to  this  point  and  somewhat  inrolv- 
ed  in  it  is  the  insistence  Qiat  the  liability  un- 
der the  policy  is  upon  the  suryiying  member- 
ship, and  not  upon  the  insurance  company, 
and  that  it  is  not  suable  upon  the  policy,  at 
least  until  it  has  been  ascertained  that  the 
members  of  the  divisions  have  paid  into  the 
mortuary  fund  the  requisite  amount  to  pay 
off  the  policy.  We  may  dispose  of  this  in- 
sistence at  once  by  the  statement  that  under 
the  policy  the  company  as  such,  and  not  the 
members  of  the  divisions,  contracts  to  Insure 
and  contracts  to  pay  the  amount  of  the  insur- 
ance to  the  beneficiary  within  a  designated 
time  aft^  the  death  of  the  insured.  The 
amount  to  be  paid  may,  in  a  sense,  be  condi- 
tional; but  the  promise  to  pay,  as  such,  is 
not  conditional.  The  point  as  to  whether 
the  burden  is  upon  the  plaintiff  or  upon  the 
insurance  company  to  furnish  the  data  upon 
which  the  liability  is  to  be  determined  Is  not 
a  new  one,  and,  while  there  is  some  confilct 
in  the  authorities,  the  point  is  now  very  well 
settled  by  the  strong  consensus  of  judicial 
opinion  throughout  the  American  states  that, 
when  the  time  stated  in  the  policy  has  elaps- 
ed since  the  death  of  the  insured,  the  bene- 
ficiary makes  a  prima  facie  case  of  liability 
for  the  full  amount  stated  in  the  policy  by 
showing  the  death  of  the  insured,  without 
further  showing  that  the  assessment  has 
been  made,  or  that  the  membership  of  the 
body  upon  which  the  assessment  was  to  be 
made  was  such  as  that  the  assessment  there* 
on  would  produce  the  amount  designated. 
The  company  as  a  defense  may  show  that 
the  amount  stated  in  the  policy  cannot  be 
realized  by  an  assessment,  and  thus  diminish 
the  recovery.  Most  courts  base  this  doctrine 
upon  the  theory  that  the  Insurance  company, 
and  not  the  insured  or  the  beneficiary,  \b  in 
possession  of  the  facts  essential  to  showing 
whether  the  amount  named  could  be  raised 
by  the  assessment,  and  whether  the  assess- 
ment had  been  made  or  not  While  there  are 
a  great  many  cases  laying  down  this  doe- 
trine,  the  one  of  Lake  v.  Minnesota  Ass'n, 
ei  Minn.  96,  63  N.  W.  261,  52  Am.  St  R^. 
638,  is  squarely  in  point  and  is  dted  here  as 
authority  for  the  proposition,  especially  be- 
cause of  the  fact  that,  as  this  case  is  report- 
ed in  52  Am.  8t  Rep.  688,  it  Is  followed  by  a 
lengthy  note  citing  a  larg#  number  of  cases- 
which  assert  the  same  doctrine.  See,  also, 
Cooley's  Briefs  on  the  Law  of  Insurance^  p. 
825  et  seq. 

[2]  2.  Even  should  we  concede  that  there 
is  not  sufficient  evidence  of  the  tender  of  all 
the  semiannual  dues  and  assessments  that 
normally  would  have  accrued  against  the  pol- 


icy holder  In  the  present  case,  stOl  the  con- 
clusion is  irresistible  that  tender  of  them 
had  been  waived;  for,  before  any  of  them 
became  due  and  payable^  the  company  re* 
pudiated  the  policy,  and  from  time  to  time 
as  they  were  tendered  refused  to  accept 
them,  and  reiterated  its  repudiation  of  the 
policies — ^indeed,  brought  an  action  in  the 
superior  court  which  was  pending  at  the 
time  of  the  death  of  the  insured,  to  cancel 
the  policies.  There  can  be  no  doubt  that  this 
conduct  on  the  part  of  the  insurance  com- 
pany (which  the  jury  by  its  verdict  has  found 
to  be  unwarranted)  excused  further  specific 
tender.  As  Judge  Russell  pointedly  says  in 
Arnold  v.  Empire  Ins.  Co.,  3  Gki.  App.  685 
(5),  708,  60  S.  E.  470,  480:  ''A  formal  tender 
is  unnecessary,  where  express  declarntlons 
are  made  by  the  party  to  whom  money  Is 
payable  that  he  will  not  accept  it  if  tender- 
ed. The  law  takes  one  who  makes  such  a 
statement  at  his  word,  and  does  not  there- 
after require  the  doing  of  the  vain  thing." 
In  this  connection  it  may  be  proper  to  note 
that  counsel  for  the  insurance  company  in 
his  argument  contends  that  there  was  not 
sufficient  evidence  that  proofs  of  death  had 
been  submitted  in  accordance  with  the  terms 
of  the  policy.  Even  if  the  company's  re- 
pudiation of  the  policy  did  not  waive  this — 
see  Phenix  Ins.  CSo.  v.  Searles,  100  Ga.  97  (4), 
27  S.  E.  779— still  there  is  in  the  record 
enough  to  show  that  this  proof  was  duly 
made.  The  sixth  paragraph  of  the  petition 
alleges  the  furnishing  of  these  proofs  ac- 
cording to  the  company's  requirements,  and 
the  answer  does  not  deny  this  allegation  of 
the  petition.  The  answer  does  state  that  for 
lack  of  sufildent  information  the  company  is 
unable  to  admit  or  deny  this  paragraph ;  but 
as  this  is  a  matter  within  the  company's 
knowledge,  the  equivocal  answer  must  be 
taken  as  an  admission.  Raleigh  R.  Q>.  v. 
Pullman  Ck>.,  122  6a.  700  (5),  50  S.  E.  1008 ; 
Jones  V.  Pope,  7  Ga.  App.  538,  540,  67  S.  E. 
280. 

[3]  8.  Exception  is  taken  to  an  instruction 
of  the  court  to  the  Jury  that,  while  the  ut- 
most good  faith  is  required  in  all  applica- 
tions for  life  insurance,  still,  under  the  law 
of  (Georgia,  for  the  answers  of  the  insured 
in  the  application  for  Insurance  to  be  ex- 
press covenants  or  warranties  that  the  an- 
swers are  true,  the  application  must  be  at- 
tached to  the  policy,  ahd  that  in  this  case, 
the  application  not  being  attached  to  the  poli- 
cies sued  on,  it  was  not  a  part  of  the  con- 
tract sued  on,  and  therefore  that  the  an- 
swers given  in  the  application  were  not  ex- 
press warranties  or  covenants  that  they 
were  true^  This  charge  follows  the  law  as 
contained  in  the  act  of  August  17,  1906  (Acts 
1906,  p.  107 ;  Civ.  Code  1910,  |  2471).  It  was 
held  by  the  Supreme  Court,  in  Johnson  v. 
American  National  Life  Ins.  Ck>.,  134  6a. 
800,  68  S.  E.  731,  that  a  faUure  to  attach  tbe 
application  for  life  Insurance  to  a  policy 
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prevented  snch  application  from  being  treat- 
ed as  a  part  of  the  contract,  or  being  Intro- 
duced as  evidence  of  snch  contract,  or  from 
being  need  to  show  that  certain  statements 
therein  contained  were  warranted  to  be  tme; 
but  it  did 'not  prevent  the  defendant  from 
pleading  that  the  insured  had  made  a  fraud- 
ulent statement  as  to  his  age,  or  health,  and 
that  he  thus  induced  the  insurance  company 
to  issue  the  policy,  so  that  it  was  therefore 
void,  not  as  a  matter  of  contract,  but  be- 
cause of  fraud  in  the  procurement  Taking 
the  Instruction  excepted  to  in  connection 
with  the  entire  context,  the  court  presented 
the  case  to  the  Jury  in  accordance  with  the 
ruling  in  the  case  Just  cited.  Counsel  for 
the  insurance  company  asks  us  to  certify  the 
question  to  the  Supreme  Court  as  to  the 
review  of  this  case;  but  as  we  are  of  the 
opinion  that  the  ruling  is  sound,  and  that 
the  Supreme  Court  would  so  hold,  we  do 
not  grant  this  request  An  attempt  to  at- 
tack the  constitutionality  of  this  act  is  made 
on  the  ground  that  the  body  contains  matter 
different  from  what  is  expressed  In  the  title; 
but  as  this  difference  between  the  act  and 
the  title  is  not  definitely  pointed  out  the 
method  of  attack  is  insufficient  to  authorize 
a  consideration  of  that  question. 

[4]  4.  From  the  summary  of  the  plea 
whidi  we  have  given  In  the  statement  of 
facts,  it  will  be  seen  that  the  Insurance  com- 
pany pleaded  certain  actta  of  fraud  for  the 
purpose  of  avoiding  the  policy.  In  the  course 
of  the  evidence  it  appeared  that  several 
years  before  the  date  of  the  issuance  of  the 
policy  in  question,  the  hisured  had  had  an 
attack  of  typhoid  fever,  from  which,  how- 
ever, as  the  evidence  shows,  he  had  fully  re- 
covered. In  his  application  the  insured  stat- 
ed that  he  had  never  been  afiSicted  with  any 
severe  illness  or  accident  Counsel  for  the 
plaintiff  in  error  now  insist  that  this  was 
such  a  fraudulent  misrepresentation  as  to 
avoid  the  policy.  We  doubt  that  this  fact 
alone  would  be  of  sufficient  materiality  to 
avoid  the  policy,  in  accordance  with  the  rule 
announced  in  the  Johnson  Case,  supra;  but 
Irrespective  of  whether  it  would  or  would 
not  it  is  sufficient  to  say  that  this  was  not 
one  of  the  issues  Involved  on  the  trial,  be- 
cause the  insurance  company  had  not  plead- 
ed this  fact  as  a  defense.  Hie  rule  is  that 
the  acts  of  fraud  relied  on  must  be  specifi- 
cally pleaded. 

[S]  6.  The  insurance  company,  by  its  evi- 
dence, made  a  very  strong  showing  upon  its 
plea  that  the  policy  was  procured  by  fraud, 
that  the  Insured  was  in  bad  health  at  the 
time  the  application  was  made^  and  that 
his  last  iUness  had  really  begun  when  the 
policy  was  obtained;  but  there  was  a  great 
deal  of  evidence  introduced  in  coutitadiction 
of  this,  and  the  Jury  was  fully  authorized  to 
find  that  at  the  time  the  application  was 
made,  the  policy  delivered,  and  the  first  pre- 


mium paid,  the  insured  was  in  good  health, 
and  that  he  was  stricken  with  the  serious 
illness  some  few  days  later.  This  was  the 
real  issue  in  the  case,  and  it  was  fairly 
submitted  to  the  Jury.  They,  and  the  trial 
Judge,  heard  all  this  testimony.  They  saw 
the  witnesses.  On  these  issues  the  Jury 
has  returned  a  verdict  finding  in  favor  of 
the  plaintiff,  and  the  trial  Judge  has  ap- 
proved it  This  court  has  no  Jurisdiction  to 
interfere.  A  careful  examination  of  the  en- 
tire record  shpws  that  the  case  was  legally 
tried  and  fairly  submitted  to  the  Jury.  The 
Judgment  in  the  plaintiff's  favor  must  be 
sustained. 
Judgment  affirmed. 

(9  QtL.  App.  400) 

SHAW  V.  OHILB&    (No.  8,0M.) 
(Court  of  Appeals  of  Georgia.    June  7|  1911.) 

(Syflahui  hy  ih^  Court,} 

11  BBOKKBS     (Sf     50,     10*)  —  COMPEWSATION — 
PXBFOaiCANCB  OV   SBRVICE»— TiMS  FOB  PlB- 

fobmaitob^Rbvooatioit  of  Contbaot. 
Where  a  property  owner  places  it  for  sale 
in  the  hands  of  a  real  estate  broker,  the  latter, 
in  order  to  dalm  bis  commission,  must  perform 
the  services  to  be  rendered  within  the  time  set 
in  the  contract  if  a  given  time  be  set  and,  it 
no  time  be  set,  then  within  a  reasonable  time, 
under  all  the  circumstances  of  the  case.  If 
there  is  no  limit  as  to  time,  the  principal  may 
ordinarily  revoke  the  agreement  at  any  time; 
bat  he  cannot  before  a  reasonable  time  has 
elapsed,  revoke  it  capriciously  or  captiously, 
or  in  such  a  manner  as  wonld  be  unfair  to  the 
broker. 

[EM.    Note.— For   other   cases,    see    Brokers, 
Cent  Dig.  U  68»  11;   Dec.  Dig.  U  50,  10.«] 

2.  Bbokbbs  (I  64*)— Pbbfobhancb  of  Sebv- 

I0B&~""ABIJB  " 

The  word'"abV  as  used  in  Civil  Oode 
1910,  !  3587,  which  provides  that  "the  broker's 
commissions  are  earned  when,  during  the  agen- 
cy, he  finds  a  purchaser  ready,  able,  and  will- 
ing to  buy,  and  who  actually  offers  to  buy  on 
the  terms  stipulated  by  the  owner,"  means 
financially  able. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  f  75;   Dec.  Dig.  9  {g.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  19,  20.] 

8.  Witnesses  (J  414*)— Bvidencb  d  474*)— 
Cobbobobation   of    Witness  —  Ttestimowt 

AS  to  HANDWBItlNO— KNOWLBDOE  OF  WlT-* 

nbss. 

The  plaintiff  having  contended  that  lie 
made  a  contract  with  the  defendant  on  a  defi- 
nitely specified  day,  and  that  at  the  time  when 
the  contract  was  made  the  defendant  was  en- 
gaged in  the  performance  of  the  business  of 
taking  up  tickets  as  a  railroad  conductor  on  a 
specified  train,  it  was  relevant  for  the  defend- 
ant to  proye,  in  corroboration  of  his  own  testi- 
mony denying  the  conversation  and  the  making 
of  the  contract,  that  at  the  time  named  he  was 
not  employed  m  th^t  service,  and  to  prove  by 
the  chief  cleik  of  the  auditing  department  of 
the  railroad  tiiat  another  person  was  during  that 
period  employed  as  train  auditor  upon  that 
train,  knd  that  he  made  daily  reports,  sending 
in  the  tickets  from  that  train,  although  this 
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clerk,  AS  a  witness,  did  not  actoally  see  the 
train  auditor  engaged  in  his  duties,  and  though 
his  knowledge  of  the  handwriting  of  the  reports 
was  not  derived  from  actually  having  seen  the 
train  auditor  write,  but  merely  from  his  busi- 
ness transactions  with  him. 

(a)  One  person  may  have  knowledge  of  the 
hana writing  of  another  from  having  seen  him 
write,  from  correspondence  between  them,  or 
in  any  other  way  that  would  furnish  a  reliable 
basis  for  knowledge  of  the  general  character  of 
the  person's  handwriting. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  f  1287;  Dec.  Dig.  |  414;*  Evidence, 
Cent  Dig.  i$  2210-2213;   Vtc  pig.  f  474.*] 

Error  from  City  Gonrt  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  by  M.  S.  Shaw  against  M.  S.  Chiles. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

Denmark  &  Griffin  and  Hendricks  &  Chris- 
tian, for  plaintiff  in  error.  E.  K.  Wilcox 
and  J.  R.  Walker,  for  defendant  in  error. 

POWELL,  J.  Sbaw  sued  Chiles  to  recover 
a  snm  whlcli  he  claimed  to  be  due  him  for 
commissions  as  a  real  estate  broker.  The 
plaintiff  claimed  that  the  defendant  had  list- 
ed a  farm  with  him  for  sale,  with  the  under^ 
standing  that  he  might  have  all  he  could  ob- 
tain above  $5,000  as  commissions,  and  that, 
if  he  could  not  Bell  it  for  more  than  $5,000, 
the  defendant  would  pay  a  commission  of 
5  per  cent,  on  a  sale  of  $5,000.  The  plaintiff 
claimed  that  this  agreement  was  made  in 
August,  1909,  and  that  in  December  of  that 
year  he  sold  the  property  for  $6,000  to  one 
Mr.  Heath,  on  the  terms  proposed  by  the 
defendant,  namely,  $2,000  cash  and  the  re- 
mainder in  two  equal  deferred  payments, 
and  that  the  defendant  had  refused  to  con- 
summate the  sale,  whereby  he  lost  his  com- 
mission. The  defendant  denied  that  he  had 
ever  made  any  such  agreement  He  contend- 
ed that  the  only  conversation  that  he  had 
had  with  the  real  estate  agent  was  in  Jan- 
nary,  when  he  had  merely  expressed  a  will- 
ingness to  sell,  but  named  no  price.  By  his 
plea  he  denied  all  the  allegations  of  the  peti- 
tion«  including  the  allegation  that  the  pro- 
posed pnrbbaser  presented  by  the  plaintiff 
was  ready  and  able  to  comply  with  his  offer. 
The  Jnry,  nnder  the  charge  of  the  court,  re- 
turned a  verdict  for  the  defendant  There 
are  a  number  of  exceptions,  but  many  of 
them  are  unimportant,  and,  even  if  well  tak- 
en, would  not  be  sufficient  to  Justify  a  re- 
versal. Certain  of  them  which  present  sub- 
stantial questions  will  be  discussed. 

[1]  The  court  in  effect  charged  the  Jury 
that,  if  they  should  find  that  an  agreement 
of  the  nature  claimed  by  the  plaintiff  to  have 
been  made  between  him  and  the  defendant, 
the  defendant  would  be  bound  to  pay  the 
commissions,  provided  that  the  plaintiff  pre- 
sented a  purchaser  ready,  able,  and  willing 
to  buy  on  the  terms  proposed,  and  presented 


him  within  a  reasonable  time,  if  no  time  lim- 
it was  stated  in  the  agreement  The  objec- 
tion made  to  this  charge  is  that  it  confined 
the  plaintiff  to  proof  of  a  proposed  sale  with- 
in a  reasonable  time  after  the  making  of  th^ 
agreement  between  him  and  the .  defendant. 
The  contrition  is  that  the  agreement  re- 
mained open  indefinitely,  unless  it  was  soon- 
er withdrawn.  The  plaintiff  in  error  relies 
with  some  confidence  upon  the  case  of  Reese 
V.  Pellow,  97  Fed.  167,  88  C.  C.  A.  94  (before 
the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit,  Judges  Taft  Lurton,  and  Swann 
presiding),  in  which  it  is  held  that  "brokers* 
agencies  for  the  sale  of  property  having  no 
time  limit  may  be  terminated  at  any  time 
by  the  principal,  subject  to  the  ordinary  re- 
quirements of  good  faith,"  and  from  this 
they  attempt  to  draw  an  argument  e  con- 
verso,  that,  unless  it  is  terminated  by  some 
affirmative  act  of  the  principal,  the  agency 
continues  indefinitely.  We  do  not  think  that 
the  argument  thus  sought  to  be  drawn  is 
sound.  When  the  owner  of  land  has  placed 
it  for  sale  with  a  broker,  without  setting  a 
time  limit,  he  is  bound  to  exercise  such 
good  faith  toward  his  agent  as  that  he  will 
not  captiously  withdraw  the  property  for 
the  purpose  of  defeating  the  agent's  com- 
missions about  to  be  earned.  If  a  time  limit 
is  set,  the  agent  must  complete  his  work 
within  that  limit;  and,  if  the  parties  set 
no  limit,  the  law  sets  the  limit  of  reasona- 
ble time.  After  the  expiration  of  the  limit 
which  the  parties  themselves  have  set,  or 
the  limit  which  the  law  sets  in  the  absence 
of  agreement  on  their  part,  the  question  of 
caprlciousness  in  the  refusal  is  not  involved. 
By  this  fact  are  the  case  of  Reese  v.  Pellow. 
supra,  and  the  cases  on  which  it  is  based, 
including  Stitt  v.  Huidekoper,  17  Wall.  884. 
21  L.  Ed.  644,  distinguished.  It  is  an  almost 
universal  canon  of  construction  that  where 
a  contract  confers  upon  a  party  the  right  to 
do  some  act  beneficial  to  himself,  or  the  right 
to  perform  in  such  a  way  as  will  benefit 
himself,  and  no  time  limit  is  set.  and  from 
the  nature  of  the  contract  the  grant  of  the 
privilege  is  not  of  essentially  permanent  du- 
ration, the  privilege  must  be  exercised  or 
performance  consummated  within  a  reason- 
able time.    ' 

[2]  2.  The  court,  in  charging  the  Jury  as 
to  the  proposition  of  law  expressed  in  dvil 
Code  1910,  I  3587,  that  *iJie  broker's  com- 
missions are  earned  when,  during  the  agen- 
cy, he  finds  a  purchaser  ready,  able,  and 
willing  to  buy,  and  who  actually  offers  to 
buy,  on  the  terms  stipulated  by  the  owner,'* 
explained  to  them  that  the  word  "able"* 
meant  financially  able.  The  plaintiff  in  er- 
ror excepts  to  this,  contending  that  the  bro- 
ker in  such  a  case  is  not  an  insurer  of  tbe 
solvency  of  the  proposed  purchaser,  and  that 
the  ability  referred  to  is  merely  ability  to 
make  the  cash  payment  required,  and  ability 
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to  execute  the  necessary  papers  evidencing 
the  deferred  payments.  Counsel  for  plaintiff 
in  error  base  this  proposition  npon  what  we 
think  is  a  misconception  of  Odell  t.  Dozier, 
104  Ga.  203  (2),  80  S.  S.  813 ;  Fenn  ▼.  Ware, 
100  Ga.  563,  28  S.  B.  238;  Moore  ▼.  Irwin, 
89  Ark.  289,  116  S.  W.  662,  20  L.  R.  A.  (N. 
S.)  1168,  131  Am.  St  Rep.  97.  These  cases 
hold  that  the  broker  is  never  an  insurer  of 
the  deferred  payments,  or  of  a  full  perform- 
ance of  the  contract,  unless  made  so  by  the 
terms  of  the  agency,  to  the  extent  that,  If 
the  property  owner  accepts  the  proposed 
sale,  the  right  of  the  broker  to  commissions 
Is  not  defeated  by  any  subsequent  failure 
of  the  purchaser  to  perform  his  contract 
But  these  cases  in  no  wise  militate  against 
the  proposition  that  the  word  "able,"  as  used 
in  the  section  of  the  Code  which  has  Just 
been  quoted  (and  the  Code  section  is  merely 
a  codification  of  a  common-law  principle, 
recognized  generally  throughout  the  entire 
country),  means  financially  able.  As  the  Su- 
preme Court  of  Rhode  Island  said  in  Butler 
T.  Baker,  17  R.  I.  582,  23  Aa  1019,  33  Am. 
St  Rep.  897:  "We  find  no  case  which  holds 
that  a  broker  has  fulfilled  his  undertaking 
by  presenting  a  person  as  a  purchaser  who 
is  not  financially  aMe  to  make  the  purchase.'* 
And  a  number  of  cases  are  there  cited  as 
authority  for  the  proposition  that  the  pro- 
posed purchaser  must  be  financially  able  to 
buy.  If  the  broker's  principal  once  accepts 
the  purchaser,  he  waives  the  right  to  ques- 
tion his  financial  ability,  so  far  as  the  bro- 
ker's rights  to  compensation  are  concerned. 
If  he  has  refused  the  contract  the  financial 
inability  of  the  purchaser  Is  a  good  defense 
to  the  broker's  claim  of  commissions. 

[3]  8.  The  plaintiff  contended  that  he 
made  the  agreement,  which  the  defendant 
denied,  upon  a  train  between  Tifton  and 
Jacksonville;  that  the  defendant  was  con- 
ductor upon  that  train,  and  that  the  proposi- 
tion was  broached  when  the  defendant,  as 
conductor,  came  to  the  plaintiff  as  a  passen- 
ger, in  order  to  take  up  his  ticket  The  de- 
fendant testified  that  he  did  not  take  up 
tickets  on  the  train  on  the  day  named,  but 
that  a  named  train  auditor  was  employed  at 
that  time  upon  that  train  and  took  up  the 
tickets.  To  corroborate  his  evidence  as  to 
this,  he  introduced  the  testimony  of  the  head 
cleric  of  the  auditing  department  of  the  rail- 
road company,  who  testified  that  throughout 
the  month  Involved  the  train  auditor  named 
by  the  defendant  was  engaged  on  the  train 
In  question,  and  that  this  auditor  made  re- 
turn of  the  tickets  to  the  general  ofilce  in 
Hacon.  He  did  not  know  of  his  own  per- 
sonal knowledge  that  the  auditor  actually 
performed  the  duties  on  the  train,  or  that 
the  reports  were  in  the  train  auditor's  hand- 
writing, except  in  so  far  as  he  knew  the 
auditor's  handwriting  from  a  number  of  sim- 
ilar reports  which  he  had  received.     This 


evidence  was  objected  to  on  the  ground  that 
it  was  irrelevant  and  that  the  witness* 
knowledge  was  not  such  personal  knowledge 
of  the  facts  as  to  render  it  admissible  in 
evidence.  We  think  that  the  evidence  was 
properly  admissible.  Even  though  this  chief 
clerk  did  not  actually  see  the  train  auditor 
performing  his  duties,  stiU  the  fact  that  he 
had  come  in  every  day  with  the  reports  and 
the  tickets  was  a  circumstance  of  some  pro- 
bative value.  The  fact  that  he  did  not  know 
the  auditor's  handwriting  from  having  seen 
him  write  was  no  sufiSdent  reason  for  ex- 
cluding his  testimony  as  to  the  signatures  to 
the  train  reports,  as  he  knew  the  handwrit- 
ing tlirough  a  course  of  business  dealings, 
and  this  is  one  of  the  methods  by  which  one 
person  may  become  acquainted  with  the 
handwriting  of  another,  and  through  which 
he  may  testify  as  to  the  genuineness  of  the 
handwriting.  Bessman  v.  Glrard^,  66  Ga. 
18  (1),  28. 

Having  carefully  examined  the  testimony, 
the  charge  of  the  court  and  the  groimds  of 
the  motion  for  new  trial,  we  find  no  re- 
versible error  In  the  record. 

Judgment  affirmed. 


(»  Oa.  Ai»p.  460) 

GliAWSON  et  aL  v.  SOUTHERN  BEL.L 

TEILEPHONB  &  TELEGRAPH  CO. 

(No.  2,956.) 

(Court  of  AppMilfl  of  (Georgia.    June  7,  1911.) 

(8yUahu9  hy  the  Court.) 

1.  Tklbobaphb  and  Telephonss  (f  45*)— Op- 
EBATioN— Care  Rjequibed. 

A  public  telephone  company  is  a  public 
service  corporation.  It  is  under  the  doty  of  us- 
ing ordinary  care  and  diligence  to  afford  the 
usual  means  of  intercommunication  to  its  sub- 
scribers,  and  to  this  end  is  under  the  duty  of 
using  ordinary  care  and  diligence  to  keep  its  in- 
strumentalities in  working  order;  and  the  op- 
erators at  the  exchanges  must  use  a  like  degree 
of  care  in  answering  calls  and  affording  the 
necessary  connection  of  subscribers'  lines.  A 
breach  of  this  duty  is  a  tort«  and  may  give  a 
cause  of  action.  Only  reasonable  diligence  is 
required;  and  in  determining  whether  this  de- 
gree of  diligence  has  been  exercised,  the  nature 
of  the  service,  the  delicacy  of  the  instruments, 
and  all  other  similar  matters  should  be  taken 
into  consideration. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  f  4o.*} 

2.  Telegraphs  and  Te;.ephones  (§  OT*)— Op- 
eration —  Right  of  *  Action  fob  Negli- 
gence. ,> 

An  action  to  recover  damages  on  account 
of  a  negligent  homicide  under  Civil  Code  1910, 
§  4424,  is  not  an  action  seeking  to  recover  for 
mental  pain  and  suffering  within  the  purvii^w 
of  the  decisions  holding  that  no  recovery  can  be 
had  in  cases  based  on  simple  negligence,  wh^Te 
no  damage  other  than  mental  pain  and  suffer- 
ing is  shown. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  f  67.*] 
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8.  Tblbobafhs  and  Telephonvb  d  87*)-- 

CoiiPBNSATOBT     DaHAQES— PBOXIMATB     AND 

Behotb  Consbqttbnces  of  Injury. 

In  an  action  ai^nst  a  telephone  company, 
wherein  the  petition  aBserta  that  the  plaintiff's 
wife  was  threatened  with  an  acute  bodil^r  die- 
order;  that  he  had  arranged  with  a  physician, 
ready,  willing,  and  able  to  come  at  once  to  her 
relief  upon  notification  by  telephone,  if  certain 
dangerons  symptoms  appeared;  that  the  symp- 
toms appeared,  and  the  plaintiff  endeayored  to 
communicate  with  the  physician  by  telephone, 
but  through  negligence  of  the  agents  of  the 
telephone  company  the  plaintiff  was  unable  thus 
to  summon  the  physician,  and  was  unable  to 

get  in  communication  with  him  for  several 
ours;  that  in  the  meantime  the  threatened  dis- 
order came  upon  his  wife,  and,  before  the  phy- 
sician could  reach  her  after  he  received  the  be- 
lated summons,  proved  fatal,  through  her  bleed- 
ing to  death;  that  the  disorder  was  one  which 
is  readily  relievable  by  the  appliances  which 
were  in  the  hands  of  the  physician,  and,  if  the 
physician  had  received  the  call  promptly,  he 
coold  have  prevented  the  disorder  from  coming 
on,  or,  if  it  had  come  on,  could,  by  means  of  the 
appliances  at  hand,  have  prevented  any  serious 
results;  and  that  the  sole  cause  of  his  wife's 
death  was  the  fact  that  she  bled  to  death 
through  inability  to  get  the  necessary  medical 
or  surgical  attention— the  court  erred  in  dis- 
missing the  petition  on  the  grounds  that  it  does 
not  appear  that  the  death  of  the  wife  was  a 
legal  and  natural  result  of  the  defendant's  neg- 
ligence, and  that  damages  for  the  homicide  are 
too  remote  and  speculative  in  their  nature  to 
be  legally  attributable  to  the  wrong  charged. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent.  Dig.  If  64-68 ;  Dec.  Dig. 
i  67.*] 

4.  Death  (f  8&*)— Action  fob  OArsiNO  Dbata 

— Mbasubb  of  Damages. 

In  an  action  bv  a  husband  for  damages  on 
account  of  the  negligent  homicide  of  his  wife, 
the  measure  iof  damages  is  preacribed  by  the 
Code  as  being  the  "fuU  value  of  the  life  of  the 
deceased,"  and  mental  anguish  occasioned  by 
the  bereavement  is  not  also  recoverable. 

[Bd.  Note.-^For  other  cases,  see  Death,  Cent 
Dig.  i  118;  Dec.  Dig.  {  89.*] 

V 

Error  from  City  Court  of  Americaa;  0.  R. 
Crisp,  Judge. 

Action  by  J.  L.  Glawson  and  others  against 
the  Southern  Bell  Telephone  &  Telegraph 
Company.  From  a  Judgment  dismissing  the 
lietltlon,  plaintiffs  bring  error.  Reversed, 
-with  directions. 

R.  If.  Berner  and  J.  A.  Hixon,  for  plaintiffs 
In  error.  W.  P.  WalUs,  B.  J.  Clay,  and  H. 
IS,  W.  Palmer,  for  defendant  in  error. 

POWELL,  J.  Glawson,  on  behalf  of  him- 
self and  minor  children,  filed  a  petition  seek- 
ing to  recover  damages  from  the  Southern 
Bell  Telephone  &  Telegraph  Company  on  ac- 
count of  the  death  of  his  wife,  alleged  to 
hare  been  occasioned  through  the  defend- 
ant's negligence.  The  trial  court  sustained 
demurrer  to  the  petition,  and  the  case  comes 
to  this  court  on  exception  to  this  ruling. 

The  petition  alleges,  in  substance,  that  the 
defendant  is  a  telephone  company  engaged  in 
the  public  service  of  operating  telephone  ex- 
changes and  long-distance  telephone  lines, 
and  that  It  holds  itself  out  as  ready  and  will- 


ing to  serve  the  public  In  this  capacity;  that 
Glawson  and  his  family  were  subscribers  to 
the  defendant's  exchange  at  Americas,  and 
that  one  Dr.  Prather,  their  family  physician, 
was  a  subscriber  to  the  same  exchange;  that 
Dr.  Prather  lived  In  Amerlcus,  and  the  plain- 
tiff lived  about  seven   miles  away  tn   the 
country;  that  on  the  3d  day  of  October,  1909» 
Mrs.  Glawson,  who  was  then  about  seven 
months  advanced  in  pregnancy,  was  threat- 
ened with  a  miscarriage  and  Dr.  Prather  ex« 
amlned  her  condition  and  returned  to  the 
city,  but  agreed  to  remain  at  his  residence, 
ready  to  answer  any  telephone  call,  and  to 
come  at  once  to  Mrs.  Glawson  If  his  services 
were  needed,  and  he  so  remained  In  readi- 
ness to  come  upon  telephone  communication* 
About  8  o'clock  In  the  morning  Mr.  Glawson 
called  up  Dr.  Prather  and  Bad  a  short  talk 
with  him  about  bis  wife's  condition,  but  at 
the  moment  of  that  conversation  it  was  not 
deemed  necessary  that  the  physician  should 
come;  but,  immediately  after  this  conversa* 
tion  was  discontinued,  Qlawson  found  that 
more  serious  symptoms  had  set  in,  and  went 
back  to  the  telephone  for  the  purpose  of 
calling  the  physician  to  come  at  once.     He 
was  unable  to  get  the  operator  In  the  central 
office  at  Amerlcus  to  answer  his  call  or  to 
give  him  communicatfon  with  the  phjrslciait. 
He  kept  up  his  ^orts  to  get  into  communica- 
tion, and  after  a  period  of  2  hours  and  20 
minutes  succeeded,  and  the  physician  came 
at  once  ^  his  automobile,  arriving  within  20 
minutes  after  the  call  reached  him.    In  the 
meantime  Mrs.  Glawson's  condition  grew  pre- 
carious, and  neighbors  who  sometimes  acted 
in  the  capacity  of  midwives  were  called  In; 
also  a  negro  was  dispatched  on  a  mule  with 
a  message  for  the  physician  to  come  at  once. 
About  an  hour  after  Mr.  Glawson  begran  his 
attempt  to  summon  the  physician,  the  mis- 
carriage ensued,  and  a  post-partum  hemor- 
rhage set  In,  from  which  Mrs.  Glawson  bled 
to  death;    she  having  lived  only  about  20 
minutes  after  the  physician  ^trrLved.     It  Is 
alleged  that  the  failure  of  the  telephone  com- 
pany's agent  to  answer  the  call  was  both 
willful  and  negligent;  both  simple  and  gross 
negligence  b^Lng  charged*     It  was  alleged 
that  there  was  In  the  central  office  a  gong, 
which  could  be  sounded  at  night,  by  the  ring- 
ing of  the  subscribers,  so  as  ta  wake  the 
operator  if  he  were  asleep,  and  that  this  gong 
had  either  been  disconnected  or  was  willfully 
disregarded  In  the  present  joase,  though  the 
petition  seems  to  be  somewhat  ambiguous  In 
this-,  respect,  since  It  also  seems  to  be  alleged 
that  the  operator  was  awake  at  the  time  and 
had  Just  answered  a  previous  call  from  Mr. 
Glawson  to  the  physician,    ft  is  alleged  that 
the  highway'  from  Amerlcus  to  the  Glawson 
home  was  In  excellent  condition,  and  that 
Dr.  Prather  had  an  automobile  In  which  he 
could  have  made  the  trip  in  20  minutes,  and 
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In  which  he  did  make  the  trip  in  that  time 
when  the  message  finally  reached  him.  It  is 
alleged  that,  if  the  message  had  reached  the 
physician  within  a  reasonahle  time  after  Mr. 
Olawson  first  attempted  to  get  communica- 
tion with  him,  the  miscarriage  of  the  wife 
<coald  prohahly  hare  been  prevoited,  and, 
even  if  this  conld  not  have  been  prevented, 
the  post-partnm  hemorrhage  could  have  he&i 
etopped,  and  her  death  would  not  have  re- 
eulted  therefrouL  It  is  also  alleged  that  'in 
the  checking  of  the  post-partum  hemorrhages 
there  is  nothing  specially  uncertain  or  prob- 
lematic, but  that  the  same  can  with  certain- 
ty be  done  and  performed  by  skillful  physi- 
cians, and  that  said  physician  P>r.  Prather] 
bad  done  and  performed  the  same  for  his 
[Mr.  Qlawson's]  wife  various  times  before, 
had  successfully  attended  her  in  the  birth 
of  five  of  her  children,  *  «  *  and  could 
have  and  would  have  chedced  and  stopped 
said  post-partum  hemorrhages  and  saved  the 
life  of  petitioner's  wife,  but  for  said  delay.** 
It  is  further  alleged  that  Mrs.  Glawson  was 
not  afflicted  with  any  other  malady  or  trouble 
that  would  have  caused  her  death,  and  that 
her  death  resulted  solely  from  her  lack  of 
medical  attention,  and  the  failure  to  get  the 
physician  to  stop  the  post-partum  hemor- 
rhages '*that  drained  her  life  blood  away  on 
eald  occasion,*'  which  would  not  have  result- 
•ed  If  the  physician  had  reached  her  in  time. 
There  Is  some  amplification  of  all  these  al- 
legations, but  the  foregoing  fairly  states  the 
substance  of  the  petition. 

[t]  1.  Two  of  the  points  involved  in  this 
case  have  recently  been  decided  by  this  court 
In  Southern  Bell  Tel.  &  Tel.  Co.  v.  Beach, 
8  6a.  App.  720,  70  a  E.  137,  it  is  held  that 
'^a  corporation  holding  Itself  out  as  furnish- 
ing telephone  service  to  the  people  of  a  com- 
munity is  a  public  service  company,  and  Is 
charged  with  the  duty  of  furnishing,  for  a 
reasonable  compensation,  to  any  inhabitant 
of  the  locality  served  by  it, 'the  usual  tele- 
phone service  for  legitimate  purposes,"  and 
also  that  it  is  bound  to  exercise  this  function 
with  or41nary  care  and  diligence.  Telephone 
companies  in  respect  to  this  duty  stand  very 
much  on  the  same  footing  with  telegraph 
companies,  though  the  particular  modus  op- 
•erandl  of  transmitting  the  message  is  some- 
what different  Telephone  companies  are  un- 
4er  the  duty  of  furnishing  to  their  subscrib- 
ers reasonably  prompt  and  efficient  service  in 
the  way  of  giving  them  connection  with  other 
subscribers.  Of  course,  in  considering  the 
actual  quantum  of  diligence  required,  the 
delicacy  of  the  instrumentalities  involved 
and  the  difficulty  of  keeping  them  in  r^air 
and  in  perfect  working  order  must  be  consid* 
«red;  and  it  may  be  said  that  a  telephone 
company  is  held  to  only  ordinary  diligence 
in  keeping  its  plants,  instruments,  etc.,  in 
working  order  for  the  purpose  of  facilitating 
•conversations  between  ita  mibscriben.    As  a 


part  of  the  duties  resting  upon  them,  they 
should  employ  at  the  central  offlice  an  ade- 
quacy of  competent  operators  for  such  rea- 
sonable office  hours  as  may  be  established, 
and,  if  night  service  is  afforded,  they  are 
bound  to  use  ordinary  diligence  in  respect  to 
the  signals  employed  to  give  notice  to  the 
operator  that  some  one  is  calling,  and  the 
operator  must  use  ordinary  diligence  in  an- 
swering the  signal.  Now  in  the  present  case 
it  is  alleged  that  the  plaintiff  and  his  family 
were  subscribers  to  the  defendant's  exchange 
at  Amicus,  and  that  he  gave  the  ordinary 
signal,  that  the  line  was  in  order,  and  that 
by  the  negUgence  of  the  operator  the  signal 
was  not  answered,  and  as  a  consequence  of 
this  negligence  communication  was  not  estab- 
lished with  the  physician,  who  was  also  a 
subscriber.  We  have  no  hesitancy  in  holding 
that  this  sets  up  such  a  breach  of  public  and 
private  duty  as  constitutes  a  tort,  and,  if 
legal  damage  be  shown,  gives  a  cause  of  ac- 
tion. 

[2]  2.  The  other  proposition  to  which  we 
referred  as  having  been  decided  by  this  court 
was  involved  in  the  case  of  Western  Union 
Tel.  Go.  T.  Ford,  8  Oa.  App.  514, 70  S.  E  05.  In 
that  case  it  was  held  that  "while  damages 
for  mental  and  physical  suffering  alone,  dis- 
connected from  any  physical  injury  or  pe- 
cuniary loss,  cannot  be  recovered  from  a  tele- 
graph company  for  neglig^ce  in  falling  to 
transmit  and  deliver  a  telegraphic  message 
with  due  diligence,  yet  the  company  is  liable 
for  any  physical  or  bodily  Injury,  or  pecun- 
iary loss,  directly  traceable  to  its  negligent 
conduct  as  the  proximate  result  thereof." 
In  the  case  Just  dted  the  case  of  Chapman 
V.  Telegraph  Go.,  88  Ga.  768,  15  8.  BI  901, 
17  L.  B.  A.  430,  30  Am.  8t  Rep.  183,  and  a 
line. of  cases  which  has  been  based  thereon 
(especially  the  case  of  8elfert  v.  Telegraph 
Co.,  129  Ga.  181,  58  S.  B.  099,  11  K  R.  A. 
(N.  8.]  1149,  321  Am.  St  Rep.  210,  ia  which 
it  was  held  that  there  can  be  no  recovery 
on  account  of  mere  negUgence  where  no  loss 
other  than  pain  and  suffering  ensued),  were 
distinguished*  The  Ford  Csee,  Just  referred 
to,  is  very  much  in  point  because  In  that 
case  the  injury  complained  of  was  the  loss 
of  an  eye,  which  might  have  been  saved  if 
the  telegraph  company  had  not  failed  to  de- 
liver a  message  addjc^sed  to  the  physician, 
who,  if  the  message  had,  been  promptly  de- 
livered, could  have  saved  the  eye. 

We  do  not  construe  the  present  action  as 
being  a  suit  brought  for  pain  and  suffering 
alone.  While  mental  anguish  on  the  part  of 
the  husband  and  of  the  children  who  were 
bereft  of  wife  and  mother  is  set  up,  still,  as 
will  be  seen  later,  these  elements  are  to  be 
eliminated*  The  acticm  is  based  upon  section 
4424  of  the-  GIvil  Code  of  lOia  which  pro- 
vides: "The  husband  may  recover  for  the 
homicide  of  his  wife,  and,  if  she  leaves  child 
or  children  surviving,  said  husband  and  chll- 
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dren  ishall  sue  Jointly,  and  not  separately, 
with  the  right  to  recover  the  full  value  of 
the  life  of  the  deceased,  as  shown  by  the  evi- 
dence, and  with  the  right  of  survivorship  as 
to  said  suit  if  either  die  pending  the  action.*' 
The  next  succeeding  section  of  the  Code  pro- 
vides that  the  word  "homicide,**  as  used  in 
that  context,  includes  "all  cases  where  the 
death  of  a  human  being  results  from  a  crime 
or  from  criminal  or  other  negligence.'*  This 
section,  as  well  as  the  section  referred  to 
above,  provides  that  the  measure  of  damages 
shall  be  the  "full  value  of  the  life  of  the  de- 
ceased, as  shown  by  the  evidence.'*  The  dam- 
ages contemplated  by  these  sections  are  not 
damages  for  pain  and  suffering,  but  are  such 
as  are  intended  to  compensate  for  the  loss 
of  the  monetary  value  which  is  assumed  to 
exist  in  every  human  life,  and  which  is  some- 
what measured  by  the  decedent*s  earning  ca- 
pacity. In  the  light  of  the  number  of  cases 
in  which  such  recoveries  have  been  allowed, 
it  is  hardly  to  be  questioned  that  an  action 
under  these  sections  of  the  Code  can  be 
brought  for  simple  negligence,  and  that  In 
such  cases  the  rule  in  Chapman  v.  Telegraph 
Co.,  supra,  and  in  Seifert  v.  Telegraph  Co., 
supra,  is  not  applicable. 

[3]  8.  The  only  troublesome  question  in 
the  case  is  whether  Mrs.  Qlawson*s  death 
can  be  regarded  as  the  legal  and  natural  re- 
sult-of  the  defendant's  tortious  acts,  or  wheth- 
er they  are  too  remote  or  speculative  in  their 
character.  While  there  is  some  insistence 
on  the  part  of  the  defendant  tn  error  that  the 
action  sounds  in  contract,  and  that  the  rule 
of  damages  applicable  to  that  class  of  cases 
(that  only  such  damages  as  are  in  contem- 
plation of  the  parties  can  be  recovered)  should 
be  applied,  still  there  can  be  no  reasonable 
doubt  that  the  petition  sounds  in  tort,  and 
that  the  rules  of  damages  applicable  to  tort 
cases  are  to  be  applied.  On  this  subject 
our  Code  provides  (Civil  Code  1910,  f  4509): 
"If  the  damages  are  only  the  imaginary  or 
possible  result  of  the  tortious  act,  or  other 
and  contingent  circumstances  preponderate 
largely  in  causing  the  injurious  effect,  such 
damages  are  too  remote  to  be  the  basis  of 
recovery  against  the  wrongdoer.*'  Also  sec- 
tion 4610  provides:  "Damages  which  are  the 
legal  and  natural  result  of  the  act  done, 
though  contingent  to  some  extent,  are  not  too 
remote  to  be  recovered.  But  damages  trace- 
able to  the  act,  but  not  to  its  legal  or  natural 
consequence,  are  too  remote  and  contingent" 
(In  the  Code  as  published,  the  word  "mate- 
rial" has,  by  typographical  error,  been  sub- 
stituted for  the  word  **natural.") 

We  are  aware  of  the  fact  that  the  courts 
are  in  wide  disagreement  as  to  whether 
damages  which  result  through  the  failure  to 
get  a  physician,  so  that  the  progress  of  a 
malady  can  be  diecked  or  the  effects  of  a 
wound  can  be  allayed,  and  injurious  results 
prevented,  are  speculative  and  remote  within 


the  meaning  of  the  rules  Just  quoted.  Some 
courts  go  almost  to  the  extent  of  holding  that 
it  is  impossible  from  a  human  standpoint 
to  say  what  would  be  the  result  of  a  physi- 
cian's services  in  checking  almost  any 
known  disease  or  of  relieving  almost  any 
Imaginable  physical  hurt  or  injury.  But  to 
our  minds  this  difficulty  which  many  courts 
assume  to  exist  as  to  this  question  is  largely 
factitious.  To  attempt  to  anticipate  the  re- 
sult of  almost  any  human  act  is  always 
more  or  less  problematical,  but  the  fact  that 
a  thing  may  be  problematical  does  Hot  al- 
ways prevent  its  being  capable  of  reason- 
ably accurate  solution  through  the  ordinary 
functions  of  the  human  Intellect.  There  are 
some  diseases  and  human  ills  which  so 
readily  respond  to  the  treatment  of  a  physi- 
cian, according  to  the  general  experience  of 
mankind,  as  to  make  it  merely  an  ordinary 
inference,  such  as  we  are  daily  accustomed 
to  indulge  and  to  act  upon,  to  say  that  If  the 
treatment  were  applied  the  malady  would  be 
relieved.  On  the  other  hand,  there  are  many 
diseases  the  results  of  which  are  so  uncer- 
tain, even  when  the  best  treatment  is  hady 
as  to  make  the  chances  of  recovery  always 
a  matter  of  doubt  Whether  any  particular 
disease  or  any  particular  ill  stands  within 
the  category  of  the  reasonably  certain  or  of 
the  doubtful  Is  a  question  that  must  be  de- 
termined as  the  individual  cases  are  pre- 
sented. 

There  are  some  diseases,  such  as  cancer^ 
tuberculosis,  typhoid  fever,  meningitis,  etc., 
as  to  which  the  court  might  say,  as  a  mat- 
ter of  law  (basing  its  conclusion  upon  the 
state  of  common  knowledge),  that  the  chanc- 
es of  recovery  were  always  speculative  and' 
doubtful.     There  are  other  diseases  as  to 
which,  perhaps,  the  court  might  say,  as  a 
matter  of  law,   that   they  would  yield   to 
proper  treatment  basing  this  conclusion  up- 
on the  common  knowledge  of  mankind.    Be- 
tween these  two  classes  exists  a  wide  class 
as  to  which  common  knowledge  is  not  so 
well   established;    and   in   these  cases   the 
question    as    to  whether   the   results   of   a 
phy8ician*s  or  a  surgeon*s  services  would  or 
would   not  be   doubtful  or  uncertain    Is  a 
question  of  fact  and,  being  a  question  of 
fact  Is  a  question  for  the  jury.    Juries  are 
frequently  called  upon  to  settle  the  proba- 
bility of  things,  and  to  determine  according 
Co  human  experience  whether  this  or  that 
result  likely  did  ensue  or  will  ensue  from 
this   or   that   somewhat  problematic   cause. 
For  instance,  it  Is  a  common  thing  for  s 
court  to  submit  to  a  Jury  the  question  as  to 
whether   an   Injury   will   prove  permanent 
and  to  allow  them  to  assess  the  damages 
with  reference  to  their  finding  as  to  this 
question — a  question  often  problematical  t^ 
a  high  degree. 

Now,  if  It  Is  practically  certain  that  a 
physician,  by  the  application  of  known  and 
available  remedies,  can  stop  a  post-partna^ 
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hemorrhage*  such,  aa  the  one  which  the  dece- 
dent In  this  caae  suffered,  and  likewise  prac- 
tically certain  that  if  the  hemorrhage  Is  not 
stopped  the  woman  will  die,  and  that  If  the 
hemorrhage  Is  stopped  she  will  recover;  and 
if  the  decedent  in  the  present  case  was  suf- 
fering from  a  post-partum  hemorrhage,  and 
from  nothing  else  that  would  likely  have 
produced  her  death,  antd  she  did  die,  it 
seems  perfectly  plain  to  us  that  it  Is  merely 
to  Indulge  a  natural  and  ordinary  inference 
to  say  that  the  failure  to  get  the  physician, 
so  that  the  remedies  could  be  applied,  was 
the  direct  and  natural  cause  of  her  death. 
The  petition  alleges  all  these  things,  and  we 
are  not  in  a  position  to  say  as  a  matter  of 
law  that  they  are  not  true.  We  do  not 
know  whether  they  are  true  or  not,  and  it 
is  not  a  matter  of  common  knowledge;  and 
It  seems  to  us  that  courts  ought  not  to  take 
Judicial  cognizance  of  things  which  they  do 
not  know,  and  which  by  common  knowledge 
they  cannot  know.  Yet  the  effect  of  insist- 
ence of  counsel  is  that  we  ought  to  hold  as 
a  matter  of  Judicial  cognizance  that  the 
cause  of  the  woman's  death  was  speculative, 
and  that  the  petition  alleges  a  matter  in- 
capable of  proof  by  ordinary  methods.  It 
may  be  that,  when  the  dead  woman's  condi- 
tion Just  prior  to  her  death  Is  described, 
those  who  are  informed  upon  the  subject 
can  testify  to  the  Jury  as  to  the  course  of 
human  experience  as  to  these  matters,  and 
as  to  what  drugs  and  appliances  the  physi- 
cian had  by  which  the  hemorrhage  could 
have  been  stopped;  and  if  it  appears  that  it 
was  not  merely  possible  that  the  woman's 
life  would  have  been  saved,  but  that,  with 
practical  certainty,  It  would  have  been 
saved,  the  Jury,  witliout  exercising  any  ex- 
traordinary function,  may  be  able  to  say 
that  the  failure  to  get  the  physician  was  the 
direct,  natural,  controlling,  and  proximate 
cause  of  her  death. 

Those  who  hold  that  cases  such  as  this 
are  too  problematic  and  speculative  for  so- 
lution by  the  Jury  seem  to  us  to  make  an 
unwarranted  distinction  between  causal  acts 
of  omission  and  causal  acts  of  commission. 
For  example,  suppose  that  a  woman  had 
been  recently  delivered  of  a  child,  and  that 
the  physician  or  midwife  had  applied  pack- 
ing or  some  other  appliance  to  her  organs 
with  a  view  of  preventing  a  hemorrhage, 
and  by  some  wrongful  act  of  commission 
these  appliances  were  removed  and  the  hem- 
orrhage ensued,  but  few  courts,  if  any, 
would  hesitate  to  hold  that  it  was  for  the 
Jury  to  say  whether  the  removal  of  the  ap- 
pliances was  or  was  not  the  proximate  cause 
of  the  ensuing  hemorrhage,  and^  if  death 
should  ensue,  of  the  homicide.  Still  many 
of  these  same  courts  would  refuse  to  let  the 
Jury  pass  upon  the  question  as  to  whether 
a  negligent  act  which  prevented  this  same 
woman  from  procuring  the  benefits  of  these 
same  medical  o(  surgical  appliances  was  the 


proximate  cause  of  her  death,  resulting 
from  hemorrhages  started  on  account  of  the 
lack  of  them.  We  do  not  see  the  difference. 
In  the  range  of  criminal  law  we  find  the 
courts  holding  that  parents  can  be  convict- 
ed of  murder  or  of  manslaughter  for  allow- 
ing a  child  to  die  through  neglecting  to  sup- 
ply the  child  with  food,  with  clothing,  or 
with  medical  attention.  A  number  of  such 
cases  are  referred  to  in  Wharton  on  Homi- 
cide, f  452.  As  Wharton  well  says  (f  451) : 
"A  man  who  is  apparently  inactive  Is  actual- 
ly doing  something,  even  though  that  some- 
thing is  the  canceling  of  something  else  that 
he  ought  to  have  done.  Even  sleeping  is  an 
afllrmative  act,  and  may  become  the  object 
of  penal  prosecution,  when  it  operates  to 
interrupt  an  act  on  the  part  of  the  defend- 
ant which  the  law  requires  of  him,  with  the 
penalty  of  prosecution  for  his  disobedience." 
Taking  the  cue  from  the  last  sentence  in 
the  quotation  Just  made,  we  may  ask  that 
if  the  picket  on  duty  sleeps,  and  the  enemy 
slips  by  him  and  destroys  the  camp,  is  not 
the  negligence  of  the  sentinel  the  proximate 
cause  of  the  injury  to  those  whom  he  is  en- 
gaged in  guarding? 

Now,  coming  back  to  the  case  at  bar:  We 
are  going  to  reverse  the  Judgment  of  the  low- 
er court  in  sustaining  the  general  demurrer, 
and  it  will  thus  become  a  question  of  proof 
as  to  whether  the  woman's  death  in  this 
case  was  the  direct  and  natural  result  of 
the  defendant's  act  or  not  Before  it  will 
be  proper  to  award  the  plaintiff  any  dam- 
ages, the  Jury  should  be  able  not  only  to 
trace  a  connection  between  a  negligent  fail- 
ure of  the  telephone  company  to  give  the 
plaintiff  communication  with  the  physician 
and  the  death  of  the  woman,  but  they 
should  also  be  able  to  say  with  practical 
certainty  that  her  death  was  the  natural 
consequence  of  the  defendant's  neglect. 
They  must  be  able  to  go  further  and  say 
that  the  death  was  not  merely  the  imagi- 
nary or  possible  result  of  the  tortious  act, 
but  that  according  to  the  course  of  human 
experience  it  was  the  direct  result — that  In 
all  human  probability  this  result  would  not 
have  happened  if  the  defendant's  neglect  had 
not  happened,  and  that  the  consequences  of 
the  neglect  itself,  and  not  something  else, 
preponderated  most  largely  in  causing  her 
death.  But,  as  the  Ck>de  says,  if  these  dam- 
ages are  the  legal  and  natural  result  of  the 
act  done,  they  are  not  too  remote  to  be  re- 
covered. For  instance,  if  the  Jury  should 
believe  from  the  evidence  merely  that  the 
physician  would  have  had  a  chance  of  sav- 
ing the  woman's  life,  but  that  her  condition 
was  such  and  the  character  of  the  hemor- 
rhage was  such  that  it  would  not  be  possible, 
in  the  light  of  human  experience  in  such 
cases,  to  say  with  practical  certainty  wheth- 
er she  would  have  survived  or  not,  irrespec- 
tive of  the  physician's  coming,  then  they 
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ought  to  find  for  the  defendant;  on  the  oth- 
er hand,  If  they  find  that  the  defendant  was 
negligent  In  Ub  failure  to  give  the  husband 
commnnicatlon  with  the  physician,  and  that 
the  physician^  stood  ready  and  willing  to 
come,  and  would  have  come  upon  the  sum- 
mons, and  that  he  could  have  arrived  at 
such  a  time  as  that  his  services  would  have 
been  available,  and  that  it  is  practically  cer- 
tain that,  through  his  services  and  the  ai>- 
plication  of  such  remedies  as  would  have 
been  at  hand,  he  could  have  prevented  or 
stopped  the  hemorrhage,  and  that  by  the 
stopping  of  it  he  would  in  all  reasonable 
probability  have  saved  the  woman's  life,  and 
that  by  reason  of  the  failure  of  these  things 
the  woman's  death  was  directly  brought 
about,  the  plaintifT  may  recover.  We  do  not 
know  what  the  evidence  will  be,  and  we  are 
merely  attempting  to  lay  down  certain  rules 
which  will  so  guide  the  Jury  as  that  their 
verdict  will  not  be  based  on  their  specula- 
tions, or  upon  the  conjuring  up  of  imagi- 
nary or  possible  results,  but  upon  what  they 
find  to  exist  with  practical  certainty  acoord- 


ling  to  the  law  of  ordinary  human  experi- 
ence; and  that  is  about  all  we  have  U> 
guide  us  in  any  case. 

[4]  4.  The  petition  alleges  the  decedent^s 
age,  expectancy,  and  earning  capacity,  and 
thereby  gives  the  basal  facts  for  measuring 
the  amount  of  the  damages,  in  the  event  the 
Jury  finds  that  the  plaintiff  is  entitled  to  re- 
cover. The  plaintUf  also  sets  up  as  an  ele- 
ment of  damage  the  mental  anguish,  etc., 
suffered  through  the  bereavement.  The  meas- 
ure of  liability  fixed  by  our  Code  in  similar 
cases  of  homicide  is  the  full  value  of  the 
life  of  the  deceased  person,  and  additional 
damages  are  not  allowed  on  account  of 
mental  anguish  sufTered  on  account  of  the 
bereavement  occasioned  by  the  death. 
Therefore,  while,  the  Judgment  of  the  lower 
court  sustaining  the  general  demurrer  is 
reversed^  direction  is  given  that  the  trial 
court  shall  cause  the  plaintiff  so  to  amoid 
his  petition  as  to  pray  for  only  sudi  dam- 
ages as  are  allowable  imder  the  role  stated 
in  the  Code  Just  referred  to. 
Judgment  reversed,  with  directlonfl. 
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MBNDHL  ▼.  LEADER  «t  at 
(BvpKXM  Court  of  Oeorsia.     Jnno  17,  1911.) 

(SyUalmM  5y  the  Court.) 

1.  VXZIDOB  AlTD  PUBCHABBB  (ff  75,  81*)— CON- 

TBACT  OF  Sals  —  CoNsxBncnozr  —  QuKsnoif 

VOB  JUBT. 

Under  the  written  eontrmct  the  vendors  of 
the  land  covenanted  to  free  the  title  from  incum- 
brances by  January  1, 1908»  or  within  a  reason* 
able  time  thereafter.  What  would  be  a  reason- 
able time  is  to  be  determined  by  all  the  attend- 
ant circumstances ;  and  under  the  peculiar  facta 
of  this  case  it  was  for  the  Jury  to  say  whether 
the  vendors'  failure  to  comply  bv  January  4, 
1908,  with  the  covenant  to  remove  incumbrances, 
was  a  reasonable  or  unreasonable  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dia.  f|  lia~U8,  18d»  187; 
Dec.  Dig.  {§  76,  81.*] 

2.  EviDENCX  ({  461*)— Paboi.  Bvidbucs-Con- 

TBACT8. 

Where  a  written  contract  is  unambiguous, 
it  will  be  construed  according  to  its  plain  mean- 
ing, without  reference  to  extrinsic  paool  proof 
of  the  intention  of  the  parties  in  mating  the  in- 
strument. 

[Ed.  Note.— For  other  cases,  see  IMdence, 
Cent  Dig*  f f  2129-2188 ;  DJ^TlMg.  f  461.*] 

8.  Damaobs  (t  71*>— Bbbaor  of  Cohtraov— 

Attobnby*b  Fddb. 

Attorney's  fees  may  be  allowed  in  the  com- 
putation of  damages  tor  breach  of  contract 
where  the  defendant  has  acted  in  bad  faith  and 
caused  the  plaintiff  unnecessary  trouble  and  ex- 
pense. 

[Ed.  Note.— For  other  cases,  see  DamageSi 
Cent  Dig.  I  146 ;   Dec.  DigTlTl.*] 

HrroT  from  Superior  Court,  Toomba  Coun- 
ty ;B.  T.  RawlingB,  Judge 

Action  by  Carl  Mendel  against  Moses  Lead- 
er aod  others.  From  an  order  sustainiiuc  a 
demurrer  to  the  petition^  plaintiff  brings  er- 
ror.   Reversed. 

The  action  was  to  recover  damages  for 
breach  of  contract  The  plaintiff  alleged 
that  he  entered  into  a  written  contract  with 
the  defendants,  wherein  the  defendants  con- 
tracted to  sell  to  him  for  $2,500  a  certain 
tract  of  land  which  they  had  bought  from 
Mrs.  Grimes.  The  terms  of  sale  were  ex- 
pressed as  follows:  "It  Is  agreed  that  the 
payments  shall  be  made  as  follows:  One 
hundred  (|100)  dollars  cash  in  hand  paid  by 
said  party  of  the  second  part,  rec^pt  where- 
of is  hereby  acknowledged ;  the  sum  of  f ovr 
hundred  ($400)  dollars  to  be  paid  on  the  Ist 
day  of  January,  1908,  or  as  soon  thereafter 
as  dellTory  of  said  lands  can  he  made  free 
from  all  leases  or  incumbrances;  and  the 
balance,  the  som  of  two  thousand  ($2,000) 
dollars,  in  twelve  (12)  months  after  the  date 
of  the  delivery  of  the  land,  which  delivery 
shall  l)e  from  or  at  the  time  the  attorneys 
pass  on  the  titie,  and  said  sum  of  two  thou- 
sand dollars  shall  bear  Interest  at  the  rate 
of  eight  per  cent  per  annum  from  the  date 
of  delivery  of  said  land  as  above."  It  was 
further  provided  that  the  defendants  would 
make  to  the  plaintiff  a  warranty  deed  to  tiie 
land  upon  payment  of  the  pnrehase  money. 


The  plaintiff  alleged  that  he  contracted  for 
the  purchase  of  the  land  for  the  purpose  of 
dividing  It  into  lots  and  selling  them,  which 
purpose  was  known  to  the  defendants  at  the 
time  of  making  the  contract ;  that,  pursuant 
to  its  terms  and  acting  on  the  faith  of  the 
contract,  the  paintUf  had  the  land  surveyed 
and  platted  into  lots ;  that  he  incurred  cer- 
tain expenses,  which  were  Itemized,  in  pre- 
paring for  the  sale  of  the  lots,  and  had  ac- 
tually sold  several  of  them,  which  sales  he 
had  to  cancel  because  of  the  defendants'  fail- 
ure to  remove  the  incumbrances  from  the  land 
as  they  obligated  .to  do;  that  the  "defend- 
ants failed  and  refused  to  deliver  said  land 
in  accordance  with  the  terms  of  their  con- 
tract; that  your  petitioner,  on  December  30, 
1007,  wrote  to  said  defendants,  offering  to 
comply  with  his  obligation  in  said  contract 
and  offering  to  pay  the  amount  he  was  due 
to  pay  on  the  1st  day  of  January,  1908,  if 
said  defendants  would  complete  and  comply 
with  said  obligations  In  their  contract  ot 
sale,  but  defendants  failed  and  refused  to- 
comply  with  said  contract,  or  even  to  no- 
tice your  petitioner's  communication,  until 
your  petitioner  afterwards,  on  the  4th  day  or 
January,  1006,  wrote  to  said  defendants, 
calling  off  said  purchase  and  demanding  the 
payment  of  the  amount  of  the  cash  pajrment 
and  the  amount  of  your  petitioner's  ex- 
.penses**;  that  the  defendants  never  owned* 
the  lands,  but  held  a  bond  for  titie  from  the 
Cnaxton  Bank  of  Tattnal  County;  that  they 
owed  the  t)ank  $1,700,  with  interest,  which, 
indebtedness  became  due  on  December  17, 
1907 ;  that  this  sum  is  still  due  the  bank  by 
the  defendants,  and  the  bank  is  threatening 
to  proceed  against  the  defendants  and  the- 
land  for  the  collection  of  the  indebtedness; 
that  the  defendants  did  not  and  could  not 
comply  with  the  terms  of  their  contract  with 
plaintiff;  and  that  they  had  acted  In  bad' 
faith  and  fraudulently  In  making  the  con- 
tract of  sale  with  him.  There  was  attached 
an  itemized  statement  of  expenses  alleged' 
to  have  been  Incurred  by  the  plaintiff  In  sur- 
veying, platting,  dividing  into  lots,  and  sell- 
ing them  on  the  faith  of  the  contract  with, 
the  defendants  to  deliver  the  lands  to  plain- 
tiff according  to  the  terms  of  the  contract 
The  prayers  were  for  the  recovery  of  these 
alleged  expenses,  the  $100  cash  payment,  and 
attorney's  fees  incurred  by  plaintiff,  and  for 
the  cancellation  of  the  contract  of  sale.  The 
defendants  demurred  to  the  petition,  and 
their  demurrer  was  sustained  and  the  peti- 
tion dismissed. 

Jones  &  Sparks  and  Sheppard  &  Hewlett* 
for  plaintiff  in  error.  Williams  A  Giles  and 
Hiaes  A  Jordan,  for  defendants  in  error. 

BVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  There  is  no  unequivocal  state- 
ment in  the  contract  as  to  the  time  when  the- 


•For  other  eases  see  same  tople  and  section  NUMBBR  in  Deo.  Dig.  A  Am^  Dig.  Key  Ho.  Series  4k  Eep'r  IndssefK 
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purchaser  was  to  be  put  in  possession  of  the 
land.  In  the  stipulattons  regulating  the  time 
of  making  the  payments  of  purchase  money, 
it  appears  that  the  second  payment  of  $400 
was  to  be  made  on  January  1,  1908,  or  "as 
soon  thereafter  as  delivery  of  said  lands  can 
be  made  free  from  all  leases  or  incumbranc- 
es," and  the  final  payment  was  due  "twelve 
months  after  the  date  of  the  delivery  of  the 
land,  which  delivery  shall  be  from  or  at 
the  time  the  attorneys  pass  on  the  title." 
From  these  stipulations  it  seems  that  the 
parties  contemplated  that  the  vendors  were 
to  put  the  vendee  in  possession  as  soon  as  the 
title  had  been  passed  on  by  the  attorneys — 
that  is,  the  legal  title  was  found  to  be  in 
the  vendors — and  that  all  leases  or  incum- 
brances were  to  be  removed  before  the  sec- 
ond installment  of  $400  was  to  become  due. 
Inasmuch  as  this  installment  was  made  pay- 
able on  January  1,  1908,  or  "as  soon  there- 
after as  delivery  of  said  lands  can  be  made 
free  from  all  leases  and  incumbrances,"  and 
in  view  of  the  other  provisions  as  to  the  de- 
livery of  the  land,  it  is  fair  to  impute  an  in- 
tention on  the  part  of  the  seller  to  free  the 
land  of  leases  and  incumbrances  by  January 
1,  1908,  or  within  a  reasonable  time  there- 
after. The  vendee  had  the  right  to  demand 
pf  the  vendors  that  on  January  1,  1908,  or 
within  a  reasonable  time  thereafter,  the  ven- 
dors dear  the  title  of  incumbrances.  Ac- 
cording to  the  petition  it  was  in'  contempla- 
tion of  the  parties,  at  the  time  the  contract 
of  sale  was  made,  that  the  vendee  was  pur- 
chasing the  land  for  the  purpose  of  dividing 
it  into  lots  and  selling  the  same.  The  conr 
tract  of  sale  was  made  about  four  months 
before  the  second  installment  was  to  fall  due, 
by  which  time  it  was  contemplated  by  the 
parties  that  all  incumbrances  were  to  be 
removed.  In  the  meantime  the  titles  were 
■to  be  examined,  and,  when  passed  on  by  the 
attorneys,  the  purchaser  was  to  be  put  in 
possession,  so  that  he  might  make  the  pre- 
liminary preparations  for  the  sale  of  lots. 

Construing  the  contract  as  evincing  a  mu- 
tual intention  of  the  parties  that  the  ven- 
dors were  to  clear  the  title  of  incumbrances 
by  January  1,  1908,  or  within  a  reasonable 
time  thereafter,  we  are  confronted  with  the 
proposition  whether,  under  the  facts  alleged, 
the  time  transpiring  before  the  plaintllTs  re- 
nunciation of  the  contract  was  so  short  as 
-to  deny  the  defendants  a  reasonable  time 
within  which  they  were  to  rid  the  land  of 
incumbrances.  When  the  time  of  perform- 
ance of  a  covenant  of  contract  is  not  fixed 
therein,  but  depends  upon  extrinsic  facts 
known  to  both  parties  at  the  time  of  the  ex- 
ecution of  the  contract,  it  is  for  the  Jury  to 
determine.  In  the  light  of  such  facts,  what 
a  reasonable  time  is.  When  we  consider  the 
nature  of  this  transaction  as  alleged  in  the 
petition,  and  the  allegation  that  the  defend- 
ants could  not  comply  with  their  covenant 
to  remove  incumbrances,  we  cannot  say  as  a 
jnatter  of  law  that  the  vendors  had  not 


breached  their  contract  at  the  time  the  ven- 
dee notified  them  of  his  intention  to  aban- 
don it  because  of  their  failure  to  remove  the 
incumbrances.  If  the  jury  should  find,  from 
the  attendant  circumstances,  that,  at  the 
time  the  vendee  wrote  to  his  vendors  that 
he  would  not  further  perform  his  contract, 
a  reasonable  time  liad  elapsed  within  which 
the  vendors  could  have  removed  the  incum- 
brances, then  the  failure  of  the  vendors  to 
remove  the  Incumbrances  from  the  land 
within  such  time  would  be  an  unreasonable 
delay,  and  the  vendors'  dereliction  In  this 
respect  would  be  a  breach  of  the  contract. 
But  if  at  the  time  the  vendee  wrote  to 
the  vendors  that  he  would  abandon  the  con- 
tract the  vendors  had  not  breached  it,  in 
that  they  had  a  reasonable  time  after  Jan- 
uary 1,  1908,  to  remove  the  incumbrances 
on  the  land,  which  had  not  expired,  the  re- 
nunciation of  the  contract  by  the  vendee, 
accepted  by  the  vendors,  would  bar  the  ven- 
dee of  an  action  for  its  breach.  Where 
both  parties  to  a  contract  abandon  it,  one 
cannot  recover  for  its  breach  by  the  other. 
Eaves  V.  Cherokee  Iron  Co.,  73  Ga.  459. 

It  is  true  that  the  petition  does  not  al- 
lege that  a  reasonable  time  had  elapsed 
when  the  plaintifT  notified  the  defendants 
of  his  intention  to  abandon  the  contract  It 
is  a  rule  of  pleading  that,  where  time  for 
the  performance  is  not  specified  in  an  agree- 
ment, it  should  be  averred  that  it  was  to 
be  done  within  a  reasonable  time,  and  that 
such  reasonable  time  had  elapsed  when  per- 
formance was  required.  Osborne  y.  Law- 
rence, 9  Wend.  (N.  T.)  135.  But  where  all 
the  facts  of  the  case  are  pleaded,  the  fail- 
ure to  specifically  denominate  the  time  ap- 
pearing from  such  facts  to  be  a  reasonable 
time  does  not  render  the  petition  open  to 
general  demurrer  on  tiiat  ground.  The  plaln^ 
tifTs  case  as  stated  is:  (1)  An  executory 
contract  for  the  sale  of  land,  by  the  terms 
of  which  the  vendors  are  to  remove  all  In- 
cumbrances therefrom  within  a  reasonable 
time  after  January  1,  1908;  <S9  a  breach  of 
that  contract  by  failing  to  remove  the  in- 
cumbrances by  January  4,  1908,  under  cir- 
cumstances authorizing  an  Inference  that  a 
reasonable  time  had  elapsed  by  that  date, 
within  which  the  defendants  oug^t  to  have 
removed  the  incumbrances;  and  (3)  special 
damages  resulting  from  the  breach.  The 
plaintiff  alleged  compliance  with  his  con- 
tractual obligations,  and  it  was  error  to  dis- 
miss the  petition  on  general  demurrer. 

[2]  2.  The  amendment,  which  the  court 
disallowed,  alleged  matters  variant  with  the 
theory  of  the  plaintiflTs  case  as  originally 
pleaded.  The  petition  all^^  a  contract 
and  its  breach,  and  claimed  resultant  dam- 
ages. The  proffered  amendm^it  alleged  that, 
10  days  after  the  execution  of  the  contract, 
the  vendee  discovered  that  the  vendors  did 
not  hold  title  to  the  land,  but  held  under 
a  bond  from  the  CSaxton  Bank,  and  that 
the  vendors  assured  him  that  they  would 
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pay  the  Indebtedness  to  tbe  bank  by  the 
15th  of  December,  1907,  and  that,  acting  on 
such  representation,  the  vendee  made  the 
expenditures,  the  Talue  of  which  was  sought 
to  be  recovered  In  the  original  action.  These 
assurances  and  the  vendors'  representations 
as  to  their  title  were  fraudulently  made  to 
deceive,  and  did  deceive,  the  vendee.  It 
was  further  alleged  that  it  was  the  inten- 
tion, of  the  parties  In  making  the  contract 
of  sale  that  actual  possession  of  the  land 
should  be  delivered  to  the  vendee  by  Janu- 
ary 1,  1908,  and  that  the  words,  -  **as  soon 
thereafter  as  delivery  of  said  lands  can  be 
made  free  from  all  leases  or  incumbrances," 
were  Intended  to  apply  to  such  persons  oc- 
cupying buildings  on  the  land  to  remove 
therefrom,  in  the  event  sfcknees  or  the 
weather  should  prevent  their  removal  by 
January  1,  1908.  The  amendment  was  prop- 
erly rejected.  The  amendment  contained  no 
prayer  to  reform  the  contract.  Where  a 
written  contract  is  unambiguous.  It  will  be 
construed  according  to  its  plain  meaning, 
without  reference  to  extrinsic  parol  proof  of 
the  intention  of  the  parties  in  making  the 
instrument  Nor  would  allegations  of  false 
representations  made  to  Induce  the  plain- 
tifTs  conduct,  pleaded  as  a  ground  of  rescis- 
sion of  the  contract,  be  appropriate  to  a 
petition  claiming  damages  for  its  breach. 

[3]  3.  The  defendants  demurred  specially 
to  the  paragraph  of  the  petition  claiming  at- 
torney's fees  as  damages,  because  of  the  de- 
fendants' bad  faith  and  fraudulent  conduct 
in  refusing  to  comply  with  their  contract 
"The  expenses  of  litigation  are  not  generally 
allowed  as  part  of  the  damages;  bnt  if  the 
defendant  has  acted  in  bad  faith,  or  has 
been  stubbornly  litigious,  or  has  caused  the 
plaintiff  unnecessary  trouble  and  expense, 
the  jury  may  allow  them."  Civil  Code  1910, 
S  4392.  The  allegations  of  the  petition,  tak- 
en in  connection  with  the  paragraph  directly 
attacked,  were  sufficient  to  bring  the  case 
within  the  cited  section. 

Judgment  reversed.  All  the  Justices  eon- 
car. 

C9  Ga.  App.  601) 

STEWART  V.  STATBL    (No.  8,485.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

{Syllahua  hy  the  Court,) 

I4ABOENT   (!  55*)— -BVIDBITCB— S  UFFICUNCT. 

The  hogs  that,  recently  after  the  commis- 
sion of  the  larceny,  were  found  in  a  pen  on  the 
Slace  occupied  by  the  accused,  were  not  identl- 
ed  as  the  hogs  that  had  been  stolen,  and  a 
conviction  based  solely  on  the  inference  of  guilt 
arising  from  the  unexplained  possession  of  prop- 
erty recently  stolen  was  unauthorized  by  the 
evidence,  and  must  be  set  aside  as  contrary  to 
law. 

[EkL  Note^— For  other  cases,  see  Larceny, 
Cent  Dig.  iS  162,  1G4:-169;   Dec  Dig.  9  55.*] 

Brror  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 


Euley  Stewart  was  convicted  of  larceny, 
and  brings  error.     Reversed. 

0.  G.  Bower,  for  plaintiff  in  error.  W.  E. 
Wooten,  SoL  Gen.,  and  F.  A  Hooper,  for  the 
State. 

HILL^  CL  J.    Judgment  reversed. 


(9  Oa.  App.  470) 

LUMPKIN  V.  CITY  OF  ATLANTA 
(No.  3,032.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(SyUabua  hy  the  Court,) 
Husband  awo  Wife  (S  107*)— Intoxicatiwq 

lilQUOBS  (I  236*)-~CBDifE8  07  WiFfi— LlABIL- 

ITT  OF  Husband— Illegal  Sale. 

A  husband  is  not  liable  criminally  for  his 
wife's  offenses,  unless  he  aids,  procures,  or  ac- 
quiesces in  their  commission.  In  order  to  show 
that  the  sale  of  a  liquid  denominated  as  a  beer  is 
unlawful,  and  consequently  that  the  keeping  of 
the  liquid  for  sale  is  likewise  unlawful,  it  must 
be  shown  that  the  beer  in  question  comes  within 
one  of  those  classes  whose  sale  Is  regulated  by 
law. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  385 ;  Dec  Dig.  S  107  ;•  In- 
toxicating Liquors,  Cent  Dig.  f  816;  Dec  Dig. 
I  23&«] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

W.  M.  Lumpkin  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlluita,  and 
brings  error.    Reversed. 

Burton  Cloud,  for  plaintiff  in  error.  Jas. 
L.  Mayson  and  W.  D.  ElUs»  Jr.,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  in  the  recorder's  court  of  the  city 
of  Atlanta  of  violating  a  municipal  ordhiance 
which  forbids  keeping  for  unlawful  sale  any 
spirituous,  fermented,  or  malt  liquors  at  any 
place  within  tiie  limits  of  the  dty  of  Atlanta. 
He  excepts  to  the  Judgment  overruling  his 
certiorari,  and  insists  that  the  evidence  ad- 
duced upon  the  trial  was  insufficient  to  au- 
thorize his  conviction. 

We  think  this  contention  Is  well  sustained. 
The  evidence  upon  the  trial  is  set  out  fully 
in  the  answer  of  the  recorder,  and  the  fol- 
lowing facts  appear  therefrom:  The  defend- 
ant's wife  had  a  municipal  license  authoriz- 
ing her  to  conduct  a  boarding  house  or  lodg- 
ing house  at  No.  16  Piedmont  avenue,  in  the 
city  of  Atlanta.  Rumor  gave  the  house  such 
a  questionable  reputation  that  the  police  de- 
cided to  raid  it,  and  ascertain  the  exact  na- 
ture of  the  business  being  transacted  there. 
As  some  of  the  officers  were  approaching  the 
house  they  saw  the  defendant  going  down 
the  alley.  They  stopped  him  and  inquired  his 
name.  He  gave  his  name  correctly.  They 
then  asked  him  where  he  lived,  and  pointed 
to  the  hotise  which  was  under  suspicion.    He 


^For  other  cases  see  same  topio  and  section  NUMBER  hi  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  dk  Rep'r  Indexes 
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was  required  to  return  to  the  house,  and 
virhen  told  that  it  was  suspected  that  Intoxi- 
cating liquors  were  being  sold  there,  he  read- 
ily agreed  for  the  house  to  be  searched,  and 
gaTe  the  officers  the  keys.  In  going  through 
the  house  the  officers  found  a  man  in  a 
drunken  stupor  upon  a  bed  hi  one  of  the 
rooms,  and  a  woman  upon  the  same  bed, 
who  had  a  flask  of  whisky.  On  the  lower 
floor  of  the  house  they  found  some  beer  and 
some  empty  bottles.  Above  the  overhead 
ceiling  in  the  room  upstairs  they  found  about 
65  flasks  of  whisky.  Both  before  and  after 
the  search  the  defendant  emphatically  denied 
that  he  had  any  whisky  in  the  house,  and 
sf ter  the  officers  discovered  the  whisky  and 
beer  the  woman  who  was  reputed  to  be  his 
wife  admitted  that  it  was  hers.  Upon  the 
trial  a  witness  testified  that  he  frequently 
sold  the  defendant's  wife  quantities  of  beer, 
and  the  woman  who  was  found  with  the  pint 
of  whisky  at  the  time  of  the  raid  testified 
that  she  bought  it  from  Kirk  Bane  Lumpkin 
<the  wife)  and  paid  her  for  it  Kirk  Bane 
Lumpkin  admitted  before  the  court  that  both 
the  whisky  and  the  beer  were  her  property, 
and  that  the  defendant.  Will  Lumpkin,  knew 
nothing  about  it  There  was  no  evidence 
that  he  had  either  bought  or  sold  any  of  the 
proscribed  liquids. 

The  only  circumstance  which  really  tends 
to  criminate  the  defendant  (outside  of  an 
admission  that  the  beer  in  the  house  belong- 
ed to  him,  of  which  we  will  speak  later)  is 
the  fact  that  the  defendant's  wife  admitted 
that  she  had  sold  both  whisky  and  beer. 
This  raises  the  question  of  the  extent  of  the 
husband's  criminal  liability  for  the  acts  of 
his  wife,  and  the  inquiry  as  to  whether  the 
evidence  shows  that  the  husband  participat- 
ed in  any  way  in  the  criminal  act  of  his 
wife.  It  may  be  stated  in  passing  that  there 
was  no  direct  proof  that  these  two  persons 
are  actually  husband  and  wife.  Neither  of 
them  so  stated  upon  the  trial,  and  it  does  not 
appear  that  sny  witness  knew  that  the  par- 
ties sustained  to  each  other  the  relation  of 
husband  and  wife,  or  that  they  held  them- 
selves out  to  be  husband  and  wife,  though 
two  witnesses  denominated  the  woman  in  the 
<sue  as  the  defendant's  wife,  and  the  defend 
ant  neither  afitoned  nor  denied  that  he  was 
married.  Granted  that  the  woman,  who  was 
shown  by  nndiiq>uted  testimony  to  have  pur- 
chased the  beer,  and  who  was  the  only  per- 
son who  was  shown  to  have  sold  any  whisky, 
or  to  have  known  of  the  presence  of  whisky 
In  its  hiding  place  above  the  ceiling  of  the 
bathroom,  was  the  wife  of  the  plaintiff  in 
error,  the  question  wMch  naturally  arises  is 
whether  proof  of  a  violation  of  a  law  by  the 
wife  In  a  house  Jointly  occupied  by  herself 
and  her  husband,  without  more,  will  Justify 
the  inference  that  the  husband  was  concem- 
•ed  in  or  authorised  his  wife's  Infraction  of 
the  law.  If  it  had  been  shown  that  the  hus- 
band was  preeoit  at  any  sale  of  the  Intoxi- 
•cating  liquors  in  question,  and  acquiesced- or 


did  not  protest  against  it  or  if  it  had  been 
shown  that  he  had  purchased  either  the 
whisky  or  the  beer,  or  that  he  assisted  in  se- 
creting them,  these  circumstances  might  have 
had  some  probative  value,  and  might  have 
authorised  the  inference  that  he  was  in  some 
way  concerned  in  the  violation  of  the  ordi* 
nance;  but  there  is  no  evidence  to  this  ef- 
fect Of  course,  the  fact  that  the  house  was 
rented  by  the  wife,  and  that  it  was  her  place 
of  business  as  a  boarding  house  under  the 
city  license,  is  entirely  immaterial,  as  is  also 
the  soundness  of  the  woman's  statement  that 
it  was  her  house,  and  that  the  plaintiff  in  er^ 
ror  was  a  mere  interloper,  and  only  permit- 
ted to  stay  there  by  her  clemency.  Whether 
the  man  and  the  woman  in  this  case  were 
married  or  not  if  he  aided  and  abetted  in 
any  way  in  the  violation  of  the  municipal 
ordinance,  he  would  be  guilty. 

On  the  other  hand,  the  mere  existence  of 
the  marriage  relation  and  the  occupancy  of 
the  same  residence  are  not  strong  wiough  cir- 
cumstances of  themselves  to  support  the  In- 
f  er^ice  (to  the  exclusion  of  every  other  rea- 
sonable hypothesis)  that  a  husband  has 
knowledge  of  and  consents  to  every  act  done 
by  his  wife.  A  husband  Is  not  liable  crim- 
inally for  his  wife's  offenses,  unless  he  aids, 
procures  or  acquiesces  in  their  conmiission. 
It  is  just  as  reasonable  to  suppose^  from  the 
care  used  to  secrete  the  whisky,  that  this  de- 
fendant wa/i  unaware  of  its  presence  as  that 
he  knew  it  was  being  kept  for  Illegal  sale; 
for  there  is  no  evldoiee  that  he  knew  that 
any  whisky  was  In  the  housa  As  to  the  beer, 
it  is  reasonable  to  suppose  that  he  knew  that 
it  was  kept  in  the  house;  but  aside  from 
the  fact  that  there  is  no  evidence  that  he 
knew  that  it  was  kept  for  sale,  or  for  any 
other  purpose  than  as  a  beverage^  there  is 
no  evidence  that  it  was  intoxicating,  or  even 
such  a  beer  as  that  It  could  not  be  sold  with- 
out a  license.  One  of  the  policemen  testified 
that  the  defendant  admitted  that  the  beer 
was  his;  another,  that  he  denied  knowing 
anything  about  it  But  conceding  that  he 
admitted  that  the  beer  in  the  house  was  his, 
this  would  not  establish  the  fact  that  it  was 
such  a  beer  as  could  not  be  lawfully  sold  by 
him, ,  even  without  a  license.  Not  ev^y  liq- 
uid called  beer  is  Judicially  known  to  be 
Intoxicating.  Oripe  v.  State,  4  Qa.  App.  832, 
62  S.  B.  667^  Wilder  v.  State,  U  Oa.  753, 
7  S.  B.  613, 12  Am.  St  Rep.  850.  Some  beers 
are  known  to  be  nonlntoxicating.  In  order 
to  show  that  the  sale  of  a  liquid  denominat- 
ed as  beer  is  unlawful,  and  consequently  that 
the  keeping  of  the  liquid  for  sale  is  likewise 
unlawful,  it  must  be  shown  that  the  beer  in 
question  comes  within  one  of  those  classes 
whose  sale  is  regulated  by  law.  Persimmon, 
locust  com,  and  other  beers  are  perhaps  not 
intoxicating.  On  the  other  hand,  liquid  may 
be  called  by  the  most  innoccait  name,  and 
yet  the  proof  may  show  that  the  na^ne  Is  but 
a  disguise,  and  that  the  sale  of  the  fluid  in 
question  is  prohibited  l^  law; 
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Bren  If  the  large  number  of  bottles  of 
beer  in  the  defendant's  house  were  a  sus- 
picious circumstance  sufficient  to  authorize 
the  inference  that  the  beer  could  only  have 
been  kept  for  sale  (and  this  circumstance 
alone  would  not  be  sufficient  to  authorize 
oonviction),  a  conviction  cannot  be  supported 
in  this  case,  because  there  is  no  evidence 
that  the  beer  was  of  such  character  as  that 
it  would  have  been  unlawful  to  sell  it«  On 
the  other  hand,  even  if  the  beer  in  question 
was  Intoxicating  liquor,  in  the  absence  of 
any  evidence  that  the  husband  knew  that 
his  wife  was  engaged  in  its  sale,  the  convic- 
tion would  not  be  authorized.  Furthermore, 
though  the  husband  must  generally  be  rec- 
ognized as  the  head  of  the  house  (Patterson 
V.  State,  8  Ga.  App.  454,  09  S.  El  691),  stlU 
be  is  not  criminally  liable  for  the  malfea- 
sance of  his  spouse,  unices  he  at  least  ac- 
quiesces in  her  <^ense.  If  he  cannot  prevent 
or  dares  not  to  protest  in  a  case  where  the 
"weaker  vessel"  will  not  acknowledge  his  do- 
minion, he  may  be  an  object  of  ridicule  and 
pity,  but  is  not  subject  to  the  p«ialties  of 
the  criminal  law. 

Judgment  reversed. 

(»  Gfu  App.  466) 

JOHNSON  COUNTY  SAVINGS  BANK  T. 

W.  L.  RICHARDSON  &  SON. 

(No.  8,000.) 

(Court  of  Appeals  of  (Georgia.    June  29,  1911.) 

(ByUalmi  hf  the  Court.) 

1.  BVIDSNCB   (ff  182,   818*)^Pbiiycipal  akd 
Aqbnt  (I  22*)  —  Lost  Lbtteb  —  Pabol  Evi- 

OENCB— AOENCT— DsCLABATIOlf  OF  PUBPOBT- 

XD  Agent— Heabsat. 

The  evidence  in  behalf  of  the  defendants 
was  insufficient  to  rebut  the  presumption  that 
the  plaintiff  purchased  the  acceptance  for  value 
before  maturity.  Parol  evidence  is  admissible 
to  prove  the  contents  of  a  letter  which  has  been 
lost  or  destroyed^  if  the  letter  has  first  been 
shown  to  have  l>een  written  by  a  duly  author- 
ised agent  of  one  of  the  parties  to  the  cause 
pending.  But  agency  cannot  be  established  by 
mere  declarations  of  the  purported  agent;  and 
statements  in  a  letter,  in  which  the  writer 
claimed  that  he  was  an  attorney  representing 
another,  in  the  absence  of  proof  to  tliat  effect, 
are  objectionable  as  hearsay,  and  are  without 
any  probative  value. 

[Ed.  Note.—For  other  csmb.  tee  Evidence, 
Cent  Die.  H  001, 1194;  DecTDig.  U  182^  818;* 
Principal  and  Agent,  (^nt  Dig.  I  40;  Dec. 
Dig.  f  22.*] 

2.  New  Tbial  (|  OS*)— SurncxEHcr  of  Bvi-. 

DENCE. 

The  verdict  rendered,  being  wholly  without 
evidence  to  support  it,  was  contrary  to  law, 
and  the  court  erred  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  i  135 ;   Dec.  Dig.  {  Oa*] 

Error  from  City  Court  of  Lumpkin;  Bi  T. 
Hidi^,  Judge. 

Action  hy  the  Johnson  (bounty  Savings 
Bank  againut  W.  L.  Richardson  &  Son. 
Judgment  for  defaidantg,  and  plaintiff  brings 
error.    Reversed. 


G.  T.  Harrell,  for  plaintiff  tn  error.  J.  B. 
Hudson,  for  defendants  in  error. 

RUSSBLL,  J.  The  defendants  entered  into 
a  contract  witb  the  United  Jewelers'  Manu- 
facturing Company  for  the  purchase  of  an 
assortment  of  Jewelry.  It  is  unnecessary  to 
consider  the  terms  of  the  contract  or  its 
subsequent  modification  by  the  insertion  of 
new  terms  "^hlch  were  ingrafted  upon  It; 
for  the  recoid  really  presents  but  one  ques- 
tion, to  wit,  whether  the  plaintiff  was  a 
bona  flde  purchaser  for  value  and  before 
maturity  of  the  acceptance  which  was  admit- 
ted to  have  been  executed  by  the  defendants, 
and  which  is  the  foundation  of  the  present 
suit.  If  the  plaintiff  purchased  the  paper  for 
value,  before  its  maturity,  and  without  any 
notice  of  the  defendants'  counterclaim,  the 
defendants  would  be  precluded  from  setting 
up  the  defense  which  they  attempted  to  pre- 
sent As  an  innocent  purchaser,  the  plaintiff 
would  be  protected,  and  entitled  to  recover 
upon  the  acceptance,  no  matter  what  might 
be  the  defendants'  rights  in  a  contest  with 
the  jewelry  company.  Cn  the  other  hand, 
if  the  plaintiff  really  purchased  the  paper, 
or  even  took  the  formal  written  transfer, 
after  its  maturity,  the  plaintiff  would  be 
charged  with  notice,  and  subject  to  any  equi- 
ties which  the  defendants  might  be  entitled 
to  present  as  a  defense  to  the  action.  The 
holder  of  a  negotiable  instrument  is  pre- 
sumed to  have  purchased  it  for  value,  before 
its  maturity,  and  without  any  notice  of  de- 
fects. Therefore,  when  the  holder  seeks  to 
enforce  the  instrument,  the  burden  rests  upon 
the  maker  to  prove  affirmatively  that  the 
acceptance  or  other  obligation  was  purchas- 
ed after  its  maturity.  The  defendants  at- 
tempted to  do  this,  and  the  controlling  ques- 
tion in  this  case  is  whether  the  acceptance 
was  assigned  to  the  plaintiff  before  its  ma- 
turity. If  it  was  not,  the  plaintiff  would 
be  entitled  to  recover,  so  far  as  that  branch 
of  the  case  is  concerned.  If  It  was,  the  de- 
fendants would  be  permitted  to  set  up  and 
establish  any  matter  of  afflirmative  defense 
which  they  would  have  been  permitted  to 
assert  against  the  original  payee.  The  de- 
fendants sought  to  show  primarily  that  the 
plaintiff  bought  the  note  after  its  maturity. 
The  acceptance  purported  to  have  been  ex- 
ecuted on  April  18^  190S,  and  to  have  been 
indorsed  and  transferred  in  writing  by  the 
Jewelry  company  to  the  plaintiff  on  May  18, 
1908.  It  was  payable  six  months  after  date, 
and  consequently  it  was  apparently  assign- 
ed several  months  before  its  maturity. 

[1,2]  The  trial  court  permitted  one  of  the 
defendants  to  testify,  over  objection,  that 
be  had  received  a  letter  from  one  Otto,  an 
attorney,  stating  that  he  represented  the 
Jewelry  company  and  requesting  the  pay- 
ment of  the  defendants'  acceptance;    also 
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that  be  received  another  letter  from  Otto, 
after  the  maturity  of  the  paper,  soliciting 
payment  for  the  Jewelry  company  as  holder. 
The  wltnees  also  testified  that  thereafter  he 
received  another  letter  from  Otto,  in  which 
he  stated  that  he  no  longer  represented  the 
jewelry  company  for  the  collection  of  the 
paper,  but  represented  the  Johnson  County 
Savings  Bank  for  the  purpose  of  collecting 
the  paper  in  question.  We  think  the  court 
erred  in  admitting  this  testimony.  There 
was  no  proof  whatever  that  Otto  was  the 
agent  of  the  Jewelry  company  except  his 
own  statement  to  that  effect,  and  agency 
cannot  be  shown  by  the  mere  declaration  of 
one  who  claims  to  be  an  agent  If  the 
Jewelry  company  itself,  after  the  maturity 
of  the  obligation,  had  demanded  payment 
and  asserted  that  it  still  owned  the  paper  in 
question,  and  it  had  been  shown  that  the 
Jewelry  company  had  possession  of  the  note 
at  the  time  of  the  declaration,  any  state- 
ments made  by  it  would  liave  been  admissi- 
ble, of  course.  Parol  evidence  of  similar 
statements  made  by  any  person  shown  to 
be  the  agent  of  the  Jewelry  company  would 
likewise  have  been  admissible,  because  it 
was  shown  that  the  letters  were  also  de- 
stroyed. The  proof  upon  the  latter  point 
was  dear  and  distinct,  and  therefore  the 
controlling  question  in  the  case  is  whether 
there  was  enough  evidence  of  Otto*s  agency 
to  charge  the  defendants  with  knowledge. 
We  think  not,  and  that  the  Judge  erred  in 
admitting  the  statements  upon  that  point 
If  the  defendants  could  have  shown  that 
Otto  was  in  fact  the  agent,  as  he  said  he 
was,  then  his  statement  that  he  no  longer 
represented  the  Jewelry  company,  but  had 
taken  up  the  matter  for  the  Johnson  Coun- 
ty Savisigs  Bank,  would  have  been  most  ma- 
terial. As  it  was,  there  being  no  evidence 
of  agency,  except  Otto's  own  declaration  to 
that  effect,  the  statements  contained  in  the 
letter  were  merely  hearsay,  without  any 
probative  value  whatever;  and,  this  being 
true,  the  defendants,  for  lack  of  evidence, 
failed  to  rebut  the  presumption  that  the 
Johnson  County  Savings  Bank  was  a  bona 
fide  purchaser  of  the  negotiable  instrument 

The  remaining  assignments  of  error  are 
immaterial.  A  new  trial  should  have  been 
^rranted,  solely  because  the  evidence  objected 
t^  was  hearsay. 

Judgment  reversed. 


(9  Ga.  App.  477) 

SEABOABD  AIR  LINE  RT.  T.  PEEPLES. 

(No.  3.041.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(8yUahu$  by  the  Court.) 
1.  Appeal  and  Erbob  (f  773*>— DisicisaAir- 

FAHiUBB  TO    SeBVS  BBIBFS. 

The  failure  to  serve  counsel  of  the  opposite 
party  with  the  brief  of  counsel  for  tiie  plain- 


tiff in  error,  as  required  by  rule  15  (57  S.  EX 
vi),  may  subject  counsel  to  a  penalty  for  con- 
tempt of  court,  but  does  not  afford  ground  for 
dismissing  the  writ  of  error. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f§  3104,  8108-3110;  Dec. 
Dig.  I  773.*] 

2.  Railboads  (I  439*)— KzixnfG  Stogjc— Pb- 

TITION— DbICUBBKB. 

There  was  no  error  In  overruling  the  de- 
mnrrer,  which  complained  that  plaintiff's  peti- 
tion did  not  point  out  the  particular  train  or 
trains  by  which  the  plaintiff's  cattle  were  kill- 
ed, nor  the  hour  of  the  day  when  any  of  the 
cattle  were  killed,  nor  the  direction  In  which 
the  train  was  going. 

[Ed.  Note.—For  other  cases,  see  Railroads^. 
Dec.  Dig.  S  439.*] 

E^ror  from  City  Ck)nrt  of  St  Marys;  I>. 
S.  Atkinson,  Judge. 

Action  by  D.  T.  Peeples  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Af- 
firmed. 

Crovatt  &  Whitfield,  for  plaintifT  in  error. 
S.  0.  Townsend,  for  defendant  in  error. 

RUSSELL,  J.  [1]  A  motion  is  made  to> 
dismiss  the  bill  of  exceptions  in  this  case, 
upon  the  ground  that  counsel  for  the  plain- 
tiff in  error  did  not  serve  counsel  for  the- 
defendant  in  error  with  a  copy  of  their  brlet 
five  days  priot  to  the  time  set  for  its  hear- 
ing upon  the  calendar  of  this  court  Rule 
15  (57  S.  E.  vl)  of  this  court  provides  as  fol- 
lows: "Counsel  for  each  party  must  ex- 
change briefs  (and  written  arguments,  if 
any)  with  his  opponent  at  least  five  days  be- 
fore the  day  set  for  the  call  of  the  cal^idar 
to  which  the  case  is  assigned.  This  may 
be  done  by  delivering  a  copy  to  his  adversary- 
personally  or  by  mail."  It  appears,  from 
the  exhibits  attached  to  the  motion  to  dis- 
miss, that  counsel  for  the  defendant  in  error 
was  not  served  with  a  copy  of  the  brief  of 
opposing  counsel  until  the  15th  day  of  De- 
cember, 1910,  and  the  case  was  set  for  hear^ 
ing  upon  the  calendar  on  December  19,  1910. 
Clearly,  therefore,  rule  15  was  not  complied 
with.  The  brief  should  have  been  served 
prior  to  the  14th,  as  the  interveninir  Sun- 
day should  not  be  counted  as  one  of  the  five 
days  allowed.  However,  this  does  not  re- 
quire the  dismissal  of  the  writ  of  error, 
though  it  may  subject  counsel  for  the  plain- 
tiff in  error  to  a  penalty  for  contempt  of 
court  under  the  express  provisions  of  rule 
16,  if  the  circumstances  were  such  as  to  de- 
mand such  action  on  the  part  of  this  court 

[2]  2.  The  plaintiff  sought  to  recover  in 
one  suit  damages  for  the  killing  of  several^ 
head  of  cattle.    In  different  paragraphs  the- 
petitlon  set  out  the  date  on  which  each  an- 
imal was  killed,  and  the  point  on  the  line 
of  the  defendant  company's  railroad  where^ 
the  killing  occurred,  and  thereaft^  aUeg- 
ed  that  all  of  the  animals  wore  his  prop- 
erty, and  were  killed  by  the  collision  of  an 
engine  drawing  a  train  of  cars  of  the  defend- 


•For  other  easM  see  «uno  toplo  and  socUoa  NUMBBB  in  Doc  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indczei 


Oa.) 


GEORGIA  BY.  A  ELECTBIC  00.  T.  RIOH 


759 


ant  at  the  points  and  times  designated,  and 
was  due  to  the  negligence  of  the  defendant. 
The  negligence  alleged  was  as  follows:  That 
the  engine  was  not  properly  sanded;  that 
the  engineer  did  not  keep  a  proper  lookout, 
and  by  reason  thereof  did  not  discover  the  cat- 
tle on  the  track  ahead  as  soon  as  he  would 
otherwise  have  discovered  them ;  that  the  en- 
gineer did  not  blow  the  whistle,  and  did  not 
ring  the  bell,  nor  try  to  stop  the  train  on 
discovery  of  the  plaintlCTs  cattle  on  the 
track,  but,  on  the  contrary,  ran  the  train  In 
a  very  fast  and  reckless  manner;  that  the 
engineer,  after  discovering  the  cattle  on  the 
track  failed  to  stop  the  train  or  to  blow  the 
whistle  and  ring  the  bell,  although  he  had 
ample  time  to  have  done  so.  It  was  also 
averred  that  the  company  was  negligent  in 
permitting  grasses  and  other  vegetation, 
suitable  for  grazing  purposes  and  attractive 
and  enticing  to  cattle,  to  grow  and  accumu- 
late on  its  roadbed.  The  defendant  demur- 
red to  the  petition  generally,  as  not  contain- 
ing any  cause  of  action  and  as  not  stating 
sufficient  fact's  to  entitle  the  plaintiff  to  re- 
cover; also  because  the  fact  that  the  defend- 
ant permitted  grasses  attractive  to  cattle  to 
grow  on  Its  roadbed  was  not  negligence  as 
related  to  the  jplaintifT,  and  because  the  pe- 
tition failed  to  identify  the  different  cattle 
alleged  to  have  been  Injured,  and  to  point  out 
the  particular  train  or  trains  by  which  in 
each  Instance  the  act  was  done,  the  hour  of 
the  day  of  its  doing,  and  the  direction  in 
which  the  train  was  then  going.  The  court 
sustained  so  much  of  the  demurrer  as  to  re- 
quire the  plaintiff  to  more  fully  identify  the 
cattle  alleged  to  have  been  injured,  but  over- 
ruled the  general  demurrer,  and  all  other 
special  demurrers,  and  the  plaintiff  amended 
his  petition  by  setting  out  the  marks  upon 
the  cattle.  Exception  Is  taken  to  the  over- 
ruling of  the  demurrers.  We  think  the  court 
ruled  properly.  The  plaintiff  was  entitled  to 
denominate  as  acts  of  negligence  the  facts 
which  he  contended  constituted  negligence; 
and  then  It  became  a  question  of  fact  for 
the  jury  to  determine,  under  the  particular 
circumstances  of  the  case,  whether  the  acts 
omitted  or  committed  in  fact  constituted  neg- 
ligence; and  this  the  plaintiff  did* 
Judgment  affirmed. 


(9  Oa.  App.  497) 

GEORGIA  RT.  &  ELECTRIQ  GO.  T.  RIOH. 

(No.  3,356.) 

(Gaurt  of  Appeals  of  Georgia.    June  29,  1911.) 

fSyllaluM  ly  the  Court,) 

!•  Oabbibm  (I  2S3*)— IiTJUBiss  to  Passenobb 
—Torts  of  Conductor. 

If  a  railway  conductor,  in  the  course  of  his 
duties  on  a  car  carrying  passengers,  strikes  one 
passenger  and  knocn  him  against  another  pas- 
senger, injuring  the  latter,  it  is  no  defense  to  a 
suit  brought  against  the  company  by  the  injured 


passenger  that  the  other  passenger  had  used  op- 
probrious language  to  the  conductor. 

[Ed.  Note.~For  other  cases,  see  Carriers,  Dec. 
Dig.  I  283.*] 

2.  Carriers  {%  S48*)--Injubt  to  Passengkb— 
Torts  of  Conductor. 

Under  the  evidence  as  it  appears  In  the  rec- 
ord, it  was  not  error  for  the  court  to  fall  to 
charge  the  Jury  as  to  the  general  rule,  usually 
applicable  in  tort  cases,  that  the  plaintiff  cannot 
recover  where  he,  by  ordinary  care,  could  have 
avoided  the  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1404 ;   Dec.  Dig.  {  348.*] 

8.  Vkbdict  Authorized. 

The  evidence  fully  authorizes  the  verdict. 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  M.  J.  Rich  against  the  Georgia 
Railway  A  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Colquitt  k  Conyers,  for  plaintiff  in  error. 
W.  M.  Smith  and  F.  Roland  Alston,  for  de- 
fendant In  error. 

POWELL,  J.  This  much  of  the  facts  may 
be  stated  as  being  undisputed:  The  plaintiff, 
an  old  negro  woman,  was  a  passenger  on  a 
street  car.  The  conductor  demanded  fare  of 
a  negro  man,  who  replied  that  he  had  paid 
once  and  would  not  pay  again.  The  dispute 
waged  throughout  a  few  short  exchanges  of 
words,  when  the  conductor  struck  the  man. 
The  conflict  in  the  testimony  is  as  to  wheth- 
er the  plaintiff  was  injured  or  not  The 
plaintiff  testified  that  the  conductor  Imocked 
the  man  doWn  upon  her,  and  thereby  inflict- 
ed severe  injuries  upon  her  person;  and  hef 
testimony  is  corroborated  by  thoefe  who  saw 
the  fresh  physical  signs  upon  her  shortly 
after  the  occurrence.  Several  witnesses  tes- 
tified, for  the  defendant,  that,  while  the  con- 
ductor struck  the  man,  he  did  not  knock  him 
down  upon  the  plaintiff,  but  knocked  him  in 
another  direction.  The  jury  found  a  small 
verdict  for  the  plaintiff.  The  defendant  as- 
signs as  error  the  following  instruction  of 
the  court  to  the  jury:  ^'If,  In  the  dispute 
about  the  paying  of  the  fare,  the  conductor 
was  trying  to  get  the  fare,  and  the  passenger 
used  opprobrious  words  or  abusive  language 
to  the  conductor,  and  the  conductor  was  jus- 
tified in  hitting  him  on  account  of  such  lan- 
guage, then  the  railroad  company  would  not 
be  liable,  provided  it  used  as  to  this  plain- 
tiff that  eiztraordinary  diligence  which  the 
law  required  him  to  use.  While  he  might  be 
justified  in  striking  the  passenger  that  he 
was  in  the  fuss  witfa«  still  he  would  not  be 
justified  in  hurting  this  passenger,  the  plain* 
tiff  in  this  oase,  unless  he  still  was  in  the 
exercise  of  that  extreme'  care  and  caution 
which  a  prudent  man  would  exercise  under 
the  same  or  similar  drcumstances." 

[1]  The  contention  is  that,  if  the  conductor 
was  justifiable  in  striking  the  other  passen- 
ger, his  act  would  not  be  a  tort  against  the 


•For  other  oases  see  same  toplo  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Koj  No.  Sortes  4k  Rep'r  ladexeo 
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plaintiff;  that  the  QnaUficatlon  as  to  tbe 
liability  for  a  faAure  to  exercise  extraordi- 
nary care  and  diligence  was  Improper  and 
misleading.  This  Instmctlon  was  certainly 
fully  as  liberal  to  the  defendant  as  the  law 
will  warrant  Even  if  the  law  will  ever  ex- 
cuse a  railway  conductor  for  resenting  mere 
opprobrious  language  with  violence  (conduc- 
tors being  police  officers,  with  power  to  ar- 
rest, see  Penal  Ck>de  1910,  |  926)»  we  have  no 
hesitancy  In  saying  that  If,  In  his  so  doing, 
he  endangers  and  injures  a  passenger  law- 
fully behaylng  himself  upon  the  car,  the  con* 
ductor  and  his  employer  are  liable  for  the 
injuries.  Railway  companies  are  under  the 
duty  of  using  extraordinary  care  and  dili- 
gence to  protect  passengers,  and  conductors 
must  use  that  high  degree  of  care  to  protect 
them  from  the  violent,  though  provoked,  acts 
of  themselves,  as  well  as  of  others.  We  are 
not  unaware  of  the  trying  situation  In  which 
street  car  conductors  in  many  of  our  South- 
em  cities  are  often  placed  by  the  Insolent 
and  designedly  offensive  conduct  of  that 
lower  element  of  the  negro  race  which  makes 
it  a  point  to  take  advantage  of  their  position 
as  passengers  to  use  to  street  car  employ^, 
while  on  duty,  wanton  and  Insulting  lan- 
guage which  they  would  not  dare  to  use  un- 
der other  circumstances.  The  writer,  who 
happened  to  be  In  Atlanta  when  the  race  riot 
occurred  some  five  years  ago,  believes  that 
this  one  thing  of  the  street  car  enu;>loy^  be* 
Ing  required  by  their  positions  to  endure  In 
patience  the  Insults  of  negro  passengers  was, 
more  largely  than  any  other  one  thing,  re- 
sponsible for  the  engendering  of  the  spirit 
which  manifested  Itself  In  the  riot  All  the 
members  of  this  court  were  bom  in  this 
state  and  have  lived  here  ever  since.  We  are 
well  acquainted  with  the  character  of  the 
negro  race.  We  know  that  there  are  good  ne* 
groes  and  bad  negroes,  that  a  good  negro  Is 
a  useful  and  often  honorable  citizen,  and 
that  a  bad  negro  is  Just  about  the  meanest 
the  most  vldous  anixnal  ever  created.  So  we 
can  understand  the  practical  phases  of  the 
situation  Involved  in  the  ease;  but, as  Judg- 
es we  must  lay  down  rules  of  law  which  are 
applicable  to  all  races  alike,  and  it  will  not 
do  to  say,  as  a  general  rule  of  law,  that  a 
railway  conductor  can  be  allowed  to  Imperil 
the  safety  of  his  passengers  by  his  acts  of 
violence,  provoked,  even  though  most  nat- 
urally, by  mere  Insulting  or  abusive  lan- 
guage. 

[2]  2.  There  la  complaint  that  the  court 
did  not  Instruct  the  Jury  that  the  plaintiff 
was  under  the  duty  of  using  ordinary  care 
to  avoid  the  consequences  of  the  defendant's 
wrong,  and  that  if  she  failed  In  this  duty 
she  could  not  recover.  There  was  nothing 
In  the  evidence  to  require  such  a  charge. 
Of.  0.t  F.  ft  A.  Ry.  Ck).  v.  Sasser,  4  Oa.  App. 
276,  61  S.  m  60S. 

[3]  The  evidence  fully  authorized  the  ver- 


dict, and  there  was  no  error  In  refusing  a 
new  trial. 
Judgment  ai&rmed. 

(9  Qa.  App.  4MV 
WILLIAMS  V.  HOLLAND.     (No.  8,303.) 
(Ooort  of  Appeals  of  Geoigla.    June  29,  1911.> 

(SyUatniM  by  the  Court.) 

OOSTS  a  277*)— DiSHISSAIr-RKNEWAX.  OV  AC- 
TION—PaTMENT. 

Where  a  plaintifF  dismisses  or  discon- 
nnoes  hit  action,  or  suffers  nonsuit,  he  has  the 
privilege  of  recommencing  the  action  only  upon 
the  payment  of  all  the  costs  which  accrued  in 
the  former  suit,  unless  he  files  the  pauper  af- 
fidavit allowed  by  Civil  Code  1910,  f  5626. 
This  condition  as  to  payment  of  costs  applies 
to  all  the  costs,  whether  dae  to  officers  or  to 
the  opposite  party,  and  applies  whether  a  for- 
mal judgment  taxing  the  costs  has  ever  been 
entered  or  noC 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  if  1048»  1049;   Dec  dS:  I  277.*j 

Error  from  City  Court  of  Statesboro;  J. 
H.  Smith,  Judge. 

Action  by  B.  M.  Williams  against  M.  M. 
Holland.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

A.  M.  Deal,  F.  T.  Lanier,  and  R.  Lee 
Moore,  for  plaintiff  In  error.  Brannen  & 
Booth,  for  defendant  In  error* 

POWfiU^  J.  WUUams  sued  Holland,  and 
after  there  had  been  several  trials  in  the  aty 
court,  and  after  the  case  had  come  to  this 
court  on  one  occasion,  and  the  grant  of  a 
new  trial  had  been  af&rmed,  he  voluntarily 
dismissed  his  action,  and  a  Judgment  in  the 
following  language  was  rendered:  "Upon 
motion  of  counsel  for  the  plaintiff.  It  la  con- 
sidered, ordered,  and  adjudged  that  the 
above-stated  case  of  B.  1^.  Williams  against 
M.  M.  Holland  be  and  the  same  is  hereby 
dismissed,  at  the  cost  of  the  plaintiff,  B.  M. 
Williams.*'  He  renewed  his  suit,  and  plea  in 
abatement  was  filed.  It  appeared  from  the 
evidence  that,  although  the  plaintiff  before 
renewing  his  action,  went  to  the  cleric  and 
to  tiie  sheriff  and  paid  them  such  portion  of 
the  costs  as  had  not  been  previously  paid  to 
them  by  the  defendant,  he  made  no  payment 
or  tender  to  the  defendant  of  a  certain 
amount  of  costs,  which  the  defendant  had 
paid  out  In  the  course  of  the  proceedings 
which  had  been  had  In  the  former  suit 

CiTll  Code  1910,  i  5627,  provides  that  '^e 
plaintiff  in  any  action,  in  any  court,  may 
dismiss  Ills  action  either  In  vacation  or  term 
time  and,  if  done  In  term  time,  the  derk  or 
justice  shall  enter  such  dismissal  on  the 
docket**  It  is  also  provided  by  Civil  Code 
1910,  f  6626,  that  where  a  suit  is  «o  dismiss- 
ed or  Is  discontinued,  or  a  nonsuit  Is  gran^ 
ed,  the  plaintiff  'inay  recommence  his  suit  on 
the  payment  of  costs.**  The  nonpayment  of 
the  coats  upon  the  renewal  of  the  action  Is  a 
matter  which  must  be  raised  by   plea   In 


^Wdt  o«li«r  OMMS  sea  same  toplo  and  seottoD  NUMBER  in  Deo.  Dig.  A  AtB.  Dig.  Key  No.  Sertet  *  Rip'r  Indent 
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abatement,  bat,  wben  ao  raised,  la  effleUwt 
to  cause  a  dlflmlHsal  of  tbe  recommenced  ac- 
tion, unless,  of  course,  tbe  plalntifl  baa  filed 
tbe  pauper  affidavit  provided  for  in  Civil 
€k)de  1910,  8  5626.  Langston  v.  Marks,  68 
Ga.  435;  Bland  v.  Bird,  134  Ga.  74,  67  8. 
B.  427.  Not  merely  costs  due  to  tbe  officers 
are  to  be  paid  but  costs  due  to  the  opposite 
party  as  welL  Sweeney  v.  Malloy,  107  Ga. 
80,  84,  32  S.  B.  858.  Payment,  or  at  least 
a  bona  fide  tender  of  payment  is  required, 
and  no  mere  arrangement  whereby  some  col- 
lecting officer  gives  a  receipt  without  pay- 
ment is  sufficient  so  far  as  relates  to  the 
costs  due  to  other  officers  or  to  private  per- 
sons. Board  of  Education  v.  Kelley,  126  Ga. 
479,  55  S.  B.  238;  McLaurin  v.  Fields,  4  Ga. 
App.  688,  62  S.  B.  114. 

The  plaintiff  makes  the  point  that  the 
Judgment  in  the  former  suit  did  not  tax  the 
costs;  but  this  makes  no  difference.  The 
code  section  on  the  subject  includes  no  such 
condition  as  that  the  costs  shall  be  taxed  or 
a  formal  judgment  rendered  for  them,  in  or- 
4er  to  make  payment  of  them  a  condition 
precedent  to  the  recommencing  of  the  ac- 
tion. When  the  judgment  of  dismissal  in 
the  former  action  was  offered  In  evidence  in 
this  case  on  the  trial  of  the  plea  in  Kbate- 
ment,  counsel  objected  to  it  on  the  ground 
that  it  was  a  nullity,  because  the  amount 
of  costs  was  left  in  blank.  As  pointed  out 
by  Judge  Bleckley  in  McLendon  v.  Frost,  59 
Ga.  350,  it  is  not  usual  for  the  court,  at  the 
time  of  the  rendition  of  the  Judgment,  to  en- 
ter up  the  amount  of  costs,  and  it  Is  the  duty 
of  the  clerk  to  fill  in  the  blank  later,  which 
may  be  done  at  any  time  whenever  it  be- 
comes necessary;  and,  following  this,  it  was 
held  in  Williams  v.  Sewell,  121  Ga.  665,  49 
€L  B.  782,  that  a  judgment  for  costs  in  which 
no  amount  is  stated  is  not  void.  The  court 
did  not  err  in  directing  a  verdict  in  favor  of 
the  defendant  upon  the  plea  in  abatement 

Judgment  affirmed. 


(9  Oa.  App.  479) 

AMBRICAN  AGRICUI/rURAIi  GHBMIGAL 
CO.  V.  GRAHAM.    (No.  3,069.) 

<Court  of  Appeals  of  Georgia.    June  29,  1911.) 

fSyUahuM  hy  the  Court.) 
t,  BiixB  AND  Notes  (|  427*)— Patxbht  to 

HOLDKB— VALIDITT. 

Where  a  promissory  note  is  made  payable 
to  b^Lrer,  or  is  indorsed  in  blank,  any  person 
having  it  in  possession  will  be  presumed  to  be 
entitled  to  receive  payment  thereof,  unless  tbe 
maker  has  notice  to  the  contrary;  and  pay^ 
meat  to  the  person  having  possession  of  the 
cote  will  be  valid. 

[Bd.   Note.^For  other  cases,  see   Bills   and' 
Notes,  Cent  Dig.  |  1237;  Dec  Dig.  |  427.^3 

2.  Bills  and  Noras  d  687*)  —  Patmsnt  ^ 
QmcanoN  fob  Jubt. 

On  the  trial  of  an  action  upon  a  promis- 
sory note  payable  to  bearer,  where  the  defend* 
ant  set  op  that  the  note  had  been  paid  by 
installments,  and  It  appeared  that  some  of  the 


payments  were  made  to  one  who  held  possession 
of  the  note  at  the  time  of  the  pavments  and 
was  therefore  presumptively  entiUea  to  receive 
such  payments,  but  that  another  payment  was 
made  to  one  not  in  possession  of  the  note  and 
who  showed  no  authority  to  receive  such  pay- 
ment, and  it  did  not  appear  that  this  last  pay- 
ment had  reached  the  real  owner  of  the  note, 
the  direction  of  a  general  verdict  for  the  de- 
fendant was  not  aotnorised. 

[Bd.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1886;  Dec  Dig.  i  637.*] 

Error  from  GIty  Conrt  of  Donglaa;  J.  G. 
Oranford,  Jndge. 

Action  by  the  American  Agricultural 
Chemical  Company  against  T.  L.  Graham. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

The  American  Agricultural  Chemical  Com- 
pany sued  T.  h.  Graham  as  maker  of  a  note 
payable  to  it,  or  bearer,  originally  for  the 
sum  of  $102.  There  was  a  credit  of  $40 
thereon,  dated  November  9,  1906.  The  de- 
fendant admitted  the  execution  of  the  note 
and  pleaded  payment  in  full. 

The  evidence  in  support  of  the  plea  was 
that  of  the  defendant,  as  follows:  "I  am 
the  defendant  in  this  case,  and  executed  this 
note  sued  upon.  This  note  was  given  to  Mr. 
Charlie  Butler,  who  was  agent  for  the  plain- 
tiff at  the  time.  Mr.  Butler  is  now  dead.  I 
have  fully  paid  off  this  note.  On  Saturday 
l>efore  the  9th  day  of  November,  1906,  Mrs. 

B.  C.  Butler  came  to  my  house.  8he  had 
the  note,  and  demanded  payment  of  me  for 
the  same.  I  saw  the  note,  and  knew  she  had 
it  in  her  possession.  On  the  Thursday  next 
following,  which  was  November  9,  1906,  I 
paid  to  Mr.  Samp  Smith  $40  on  this  note 
at  Bushnell,  Ga.,  and  took  his  receipt  for 
same,  and  Mrs.  Butler  later  told  me  that 
she  received  this  money,  which  is  the  $40 
credited  on  the  note.  Qn.  March  1,  1907,  on 
the  stairway  of  the  Union  Banking  Company 
building  in  Douglas,  Ga.,  I  paid  to  Mrs.  R. 

C.  Butler  on  said  note  $40,  and  her  son,  W. 
M.  Butler,  gave  me  a  receipt  for  same, 
signed  by  himself  and  B.  C.  Butler.  Mrs. 
Butler  at  that  time  stated  to  me  on  the 
stairway,  in  the  presence  of  her  son,  tliat 
she  did  not  have  the  note  with  her,  but 
that  the  same  was  at  home  in  Bushnell,  Ga,; 
and  on  the  25th  day  of  March,  1907,  I  paid 
to  W.  M.  Butler  on  said  note,  in  the  grocery 
store  of  W.  W.  Southerland,  in  the  city  of 
Douglaa,  Ga.,  $10,  for  which  he  gave  me  a 
receipt,  signed  by  himself  and  Mrs.  R.  CI 
Butler,  his  mother.  On  the  29th  day  of  No- 
vember, 1909,  I  paid  to  Levi  O'Steen,  attor* 
ney  for  plaintiffs,  $16.72.  This  last  payment 
was  made  after  the  ault  was  filed,  and,  ac- 
cording to  my  contention,  ipaid  this  note  in. 
fulL" 

It  was  admitted  that'  Mrs.  WL  C.  Butler 
was  the  administratrix  of: the  eatate  of 
Charlie  Butler.  There  was  no  other  evi- 
dence, and  the  plaintiff  moved  the  conrt  to- 


•For  other  cases  see  same  topic  and  sectloii  NUMBHa  in  Deo.  Dlg»  A  Ain.  Dig,,  Kmj.  No*  8«rlM  A  Ji«p'r  iodMca 
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direct  a  yerdlct  In  Its  fayor,  on  the  ground 
that  the  defendant  had  failed  to  show  any 
valid  payments  on  the  note,  binding  upon 
the  plaintiff,  for  the  reason  that  he  had 
shown  no  agency  between  Mrs.  R.  C.  Butler 
and  W.  M.  Butler  and  the  plaintiff,  and  had 
failed  to  show  any  authority  whatever  in 
either  Mrs.  R.  O.  Butler  or  her  son,  W.  M. 
Butler,  to  collect  the  money  on  this  note 
from  the  defendant  for  the  plaintiff.  The 
court  overruled  this  motion,  and  the  plain- 
tiff excepted.  The  defendant  then  moved 
the  court  to  direct  a  verdict  In  his  behalf, 
which  the  court  did,  and  to  this  direction 
the  plaintiff  excepted. 

O'Steen  &  Wallace,  for  plaintiff  in  error. 
Qulncey  &  McDonald,  for  defendant  in  er- 
ror. 

Him  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  evidence  of  payment  in  sup- 
X>ort  of  the  plea  is  sufficiently  specific  as  to 
when,  how,  and  to  whom  the  payment  was 
made.  It  la  insisted  by  the  plaintiff  that 
the  evidence  did  not  disclose  that  the  pay- 
ments were  made  to  the  person  or  persons 
authorized  to  receive  them.  The  note  was 
made  payable  to  bearer,  and  the  person  hav- 
ing in  his  possession  &  note  made  payable  to 
bearer  or  indorsed  in  blank  Is  presumed  to 
be  entitled  to  receive  payment  thereof,  un- 
less the  payer  has  notice  to  the  contrary; 
and  the  authorities  even  go  to  the  extent  of 
holding  that  payment  to  the  person  who  has 
possession  of  the  note  will  be  valid,  although 
he  may  be  a  thief.  Under,  or  fraudulent 
holder.  Ogden  on  Negotiable  Instruments, 
1(S9.  The  evidence  shows  that  Mrs.  R.  C. 
Butler,  who  was  the  administratrix  of  Char- 
lie Butler,  to  whom  the  maker  had  given 
the  note  as  the  agent  of  the  plaintiff,  was 
apparently  claiming  the  right  to  collect  the 
note  as  the  owner  thereof.  She  was  in  pos- 
session of  the  note  when  the  first  payment  of 
flO  was  made,  and  presumptively,  therefore, 
had  the  right  to  collect  It  as  the  owner;  it 
being  a  universal  principle  of  law  that  the 
holder  of  a  note  payable  to  bearer  is  the 
owner  of  the  note  and  entitled  to  collect  it 
Paris  V.  Moe,  60  Oa.  91 ;  Walton  Guano  Co. 
V.  McOall,  111  Ga.  114,  86  S.  E.  469. 

[2]  This  first  payment  of  $40  was  not  only 
made  to  Mrs.  Butler,  the  holder  of  the  note, 
but  was  Indorsed  as  a  credit  on  the  note, 
and  therefore  there  can  be  no  sort  of  ques- 
tion but  that  this  was  a  valid  payment  on 
the  note,  not  only  because  it  was  paid  to  the 
party  who  held  It,  but  because  the  amount 
was  actually  credited  on  the  note;  and  the 
plaintiff  only  claims  the  balance  on  the  note 
after  this  payment  had  been  deducted  ttom 
the  face  thereof.  The  second  payment  of 
$40  was  made  three  months  after  the  first 
payment,  and  at  that  time  the  maker  of  the 
note,  who  paid  it  to  the  son  of  Mrs.  Butler 
for  her — Mrs.  Butler  admitting  that  she  had 


received  the  payment — did  not  know  abso- 
lutely that  Mrs.  Butler  still  held  the  note; 
but,  as  she  did  hold  possession  of  it  on  the 
occasion  of  the  previous  payment,  it  was 
reasonable  and  fair  to  presume  that  she  con- 
tinued to  hold  the  note,  as  she  was  still 
collecting  on  it,  and  this  presumption  is  aid- 
ed by  her  statement,  made  as  a  part  of  the 
res  gestae,  that  she  did  have  the  note  at 
her  home.  At  least,  these  facts  were  suffi- 
cient to  raise  a  presumption  that  she  was 
entitled  to  receive  .this  payment  because  the 
note  was  still  In  her  possession,  and  to  shift 
the  burden  to  the  plaintiff  of  showing  that 
she  did  not  have  the  note  in  her  possession 
at  the  time  of  this  second  payment,  and 
was  not  authorized  to  collect  it.  Now,  as 
to  the  payment  of  $10  made  to  the  son, 
there  is  no  evidence  that  he  had  the  note 
In  his  possession  when  the  payment  was 
made,  or  was  authorized  to  collect  it 

As  to  the  payment  of  the  $15.72  made  to 
the  attorney  for  the  plaintiff  after  this  suit 
had  been  filed,  this  was  unquestionably  a 
valid  payment  because  it  was  made  to  the 
attorney  of  record  for  the  plaintiff,  the 
payee  and  holder  of  the  note  at  the  time 
the  suit  was  filed  and  when  payment  was 
made.  Leaving  out  of  consideration  the 
first  payment  of  $40  credited  on  the  note 
and  the  last  payment  of  $15.72,  made  to 
the  attorney  of  record  for  the  plaintiff,  the 
evidence  as  to  the  validity  of  the  other  pay- 
ments did  not  authorize  the  direction  of  a 
general  verdict  for  the  defendant 

Judgment  reversed* 


(9  Oa.  App.  4BT> 

MOORB  V.  SOUTHERN  EXPRESS  CO. 

(No.  3,273.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 
(8yUaJ>U9  hy  the  Cowri.) 

JUSTICl^  OV  THE  PkAOB  (I  209*)-^EBnORABI 

—Rendition  of  Final  Judgment. 

The  case  was  tried  first  before  a  magis- 
trate, and  then  before  a  Jury  in  the  Justice's 
court  The  evidence  demanded  a  verdict  for 
the  defendant,  but  the  Jury  found  In  favor  of 
the  plaintiflT.  The  defendant  tools  the  case  by 
certiorari  to  the  superior  court.  The  Judge  of 
the  superior  court  rendered  a  final  judgment  In 
favor  of  the  defendant,  but  added  a  direction 
that  the  magistrate  dismiss  the  action  in  his 
court  Held,  that  the  judge  should  not  have 
rendered  final  Judgment,  but  should  have  sus- 
tained the  certiorari,  and  should  have  sent  the 
case  back  to  the  Justice's  court  for  another 
trial  with  direction  that,  If  the  evidence  on 
the  next  trial  was  substantially  the  same  as 
that  on  the  former  trial,  the  Jury  should  ren- 
der a  verdict  in  favor  of  the  defendant  Holm-- 
es  V.  Pye,  107  Ga.  784,  33  S.  B.  816;  Baker  ▼. 
Kendrick,  71  S.  JBL  498. 

[Bid.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  818^828;  Dec  Dig. 
S  209.»] 

Error  from  Cllty  Court  of  Floyd  County ; 
J.  W.  Maddoz,  Judge. 
Action  by  M.  C.  Moore  against  the  South- 


•For  other  ooms  sm  same  topic  and  Mction  NUMBER  la  Doo.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rap'r  Ind«ze» 


<<tej 


OSBOBNS  ▼.  DICKEY 


763 


•em  Express  Company.  Judgment  for  plain- 
tiff before  a  Justice  was  reversed  on  cer- 
tiorari, and  plaintiff  brings  error.    Reversed. 

Enbanks  &  Mebane,  for  plaintiff  in  error. 
J.  Branham,  Maddox,  McCamy  &  Shumate, 
«nd  Robt  C.  Alston,  for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 


<9  0*.  App.  469) 

SOUTHERN   RX-   CO.  T.    GORDON. 
(No.  8,015.) 

<Gourt  of  Appeals  of  Georgia.    June  29,  1911«) 

(Syllabus  "by  the  Court.) 

Justices  of  thb  Peace  (}  145*)— Right  of 
AppeaIt-Jubisdiction  of  Amount. 

The  right  of  appeal  from  the  judgment  of 
a  Justice's  court  to  the  superior  court,  rather 
than  to  a  jury  in  the  justice^s  court,  is  deter- 
mined by  whether  the  amount  claimed  exceeds 
$50.  Toe  right  of  appeal  is  not  dependent 
upon  the  amount  of  the  judgment  which  it  is 
sought  to  review,  but  by  the  amount  originally 
claimed.  Even  if  some  of  the  items  sought  to 
be  recovered  in  the  original  suit  in  the  justice's 
court  are  not  recoverable,  this  does  not  affect 
the  right  of  appeal,  .because  the  validity  of  this 
portion  of  the  amount  claimed  to  be  due  is  one 
of  the  questions  to  be  determined  upon  appeal. 

[£3d.  Note.— For  other  cases,  see  Justices  <^ 
the  Peace,  Cent  Dig.  ff  479-489;  Dec  Dig. 
I  145.*] 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge. 

Action  by  M.  Gordon  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Maddox,  McCamy  &  Shumate  and  Geo.  A. 
H.  Harris  &  Sons,  for  plaintiff  in  error.  En- 
banks  &  Mebane,  for  defendant  In  error, 

RUSSELI^  J.    Judgment  reversed. 


(9  Gtau  App.  483) 

SING  SISK  V.  ANDERSON  PHOSPHATE  & 
OIL  CO.     (Nos.  3,087,  3,088.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(ByUahu9  by  the  Court.) 

1.  Justices  of  thx  Pkagb  (}  205*)— Cbbtio- 
BABI— DisiassAi.. 

A  certiorari  will  not  be  dismissed  because 
the  magistrate  fails  to  send  up  copies  of  the 

groceedmgs  connected  with  the  trial  of  the  case 
1  the  court  below,  when  the  errors  complained 
of  in  the  petition  as  verified  by  the  answer 
can  be  fully  considered  and  determined  without 
reference  to  such  proceedings.     Peeples  v.  Ty- 

S&rt,  6  Ga.  App.  409,  65  S.  BL  167;    Geoifia 
outhem  &  Florida  Ry.  Co.  v.  State,  116  Ga. 
S45,  43  S.  B.  254  (1). 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,   Dec.   Dig.  i  205.*] 

2.  Appeal  ano   Ebbob   (S  1092*)— Rjbvisw— 
Gbantino  op  New  Tbial. 

The  first  grant  of  a  new  trial  on  certiorari 
is  discretionary,  and  will  not  be  reversed,  un- 
less the  evidence  demanded  the  verdict  in  the 


trial  court    King  v.  Turner,  6  Ga.  App.  499,  65 
S.  E.  321,  and  cases  cited. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4315;    Dec  Dig.  §  1092.*] 

Error  from  Superior  Court,  Banks  County; 
C.  H.  Brand,  Judge. 

Action  between  Sing  Sisk  and  the  Ander- 
son Phosphate  &  Oil  Company  and  others. 
From  the  judgment  Sing  Sisk  brings  error. 
Afllrmed. 

I.  H.  Sutton  and  Robt  McMillan,  for  plain- 
tiff in  error.  J.  C  Edwards,  for  defendants 
in  error. 

HILL,  0.  J.    Judgment  afllrmed. 


(»  Ga.  App.  487) 

BECK  &  GREGG  HARDWARE  CO.  T.  Q.  B. 
LYNDON  &  CO.     (No.  8,277.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(SyUalme  hy  the  Court.) 

Tbial   (i   260*)— iNSTBucTiozTS— Failure   to 
Charge. 

The  only  assignment  of  error  relied  upon  is 
as  to  tiie  fikilure  of  the  court  to  charge  the 
jury  "as  to  the  issue  involved  in  the  letters." 
which  were  introdaced  in  evidence.  As  these 
letters  of  themselves  presented  no  controlling 
issue,  but  merely  illustrated  the  main  issue, 
which  was  fairly  submitted  to  the  jury,  the 
exception  is  not  meritorious,  especially  as  there 
wss  no  written  request  to  charge  on  this  sub- 
ject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-659;    Dec  Dig.  |  260.*] 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Action  between  the  Beck  &  Gregg  Hard- 
ware Company  and  G.  E.  Lyndon  Ai  Co. 
From  the  Judgment,  the  Hardware  Company 
brings  error.    Affirmed. 

F.  H.  Colley,  for  plaintiff  in  error.  J.  M. 
Pltner,  for  defendant  in  error. 


POWELL,  J*    Judgment  affirmed. 

(9  Ga.  App.  m) 
OSBORNE  et  aL  ▼.  DICKET.    (No.  8,030.) 
(Court  of  Appeals  of  Gkorgia.    June  29,  1911.) 

(ByUabue  by  the  Court.) 

1.  Associations  (t  18*)--Contbagtb  of  Com- 
mittee—Pebsonal  Liability. 

The  members  of  a  committee  who  under- 
take to  act  in  behalf  of  an  unincorporated  as- 
sociation in  contracting  for  a  banquet  are  in- 
dividualy  liable  upon  the  contract;  and  even  if 
a  committee  so  contracting  were  authorized  to 
act  for  a  corporation,  but  that  fact  was  not 
brought  to  the  icnowledge  of  the  opposite  con- 
tracting party  at  the  time  of  the  contract,  he 
could,  at  his  option,  proceed  against  the  in- 
dividaals   composing  the   committee. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent.  Dig.  i  35;   Dec  Dig.  |  18.«] 

2.  Review  on  Appeal. 

There  was  no  error  in  the  admission  of  the 
testimony,  or  in  the  charge  of  the  court.  The 
evidence  authorized  the  verdict,  and  there  was 
no  error  in  refusing  a  new  trial. 
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Error  ftom  City  Court  of  Fitzgerald;  B. 
Wall,  Jodge. 

Action  by  Lon  Dickey  against  K  S.  Os- 
borne and  otbers.  Judgment  for  plaintlfl, 
and  defendants  bring  error.    Affirmed. 

Haygood  &  Cutts,  for  plaintiffs  In  error. 
Blkins  &  Wall,  for  defendant  in  error. 

BUSSBLU  J.    Judgment  affirmed. 


(9  Ott.  A]yp.  496) 

BEDDISH  T.  BEDDISH.    (No.  2,924.) 
(Ooort  of  Appeals  of  Gteorgia.    June  29,  1911.) 

(ByUabu9  dy  ih^  Court.) 

ASPBAL  ARD  Ebbob  (|  1094*>~Bkyixw. 

This  being  a  possessory  warrant  case,-  and 
there  bein^  some  evidence  that  possession  of  the 
property  involved  was  obtainea  f rom  the  plain- 
tifl  by  fraud  or  other  illegal  means,  the  judg- 
ment of  the  superior  court,  overruling  the  cer- 
tiorari and  entering  final  judgment  in  favor  of 
the  defendant,  will  not  be  disturbed. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Dec.  Dig.  i  1094.*] 

Error  from  Superior  Court*  Forsytb  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  by  Adeline  Reddish  against  Wil- 
liam Beddish.  Judgment  for  defendant  was 
affirmed  on  certiorari,  and  plaintiff  brings 
error.    Affirmed. 

H.  K  Patterson,  for  plaintiff  in  error. 
Wm.  M.  Johnson,  for  defendant  in  error. 

HTTiT^  C  J.    Judgment  affirmed. 


C^  Oa.  App.  47&) 

HABWlSili  T.  TOWN  OF  MANSFIEU). 

(Na  3,050.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 
(8yllahu9  hy  the  Court,) 

MUNICIPAI.  COBPOBATIONS  (8  188*)— MABSHAL 
— DiSCHABOB  FBOM  OfFICB. 

There  was  no  error  In  directing  a  verdict 
for  the  defendant  Even  though  the  municipal 
corporation  bad  contracted  with  the  plaintiff  as 
town  marshal  for  a  period  of  one  year,  his  re- 
fusal to  carry  a  night  clock  authorized  his  dis- 
charge. It  Is  within  the  power  of  municipal 
authorities  to  prescribe  reasonable  rules  and 
regulations  for  the  conduct  of  its  police  officers, 
and  to  discharge  such  officers  If  they  refuse  to 
obey  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coinporations,  Cent  Dig.  |i  472-481;  Dec.  Dig. 

Error  from  City  Court  of  Covington;  W. 
H.  Waley,  Judge. 

Action  by  J.  L.  Harwell,  Jr.,  against  the 
Town  of  Mansfield.  Judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 

Middlebrook,  Bogera  ft  Knox,  for  plaintifr 
in  error.  B.  W.  Milner,  for  defendant  in  er< 
ror. 

BUSSELL^  J.    Judgment  affirmed. 


(•  Gc  A9P.  48S> 

FISHEB  MOTOB  CAB  CO.  et  aL  t.  8ET- 
MOUB  &  ALLEN.     (No.  2,828.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 
(ByllahuB  by  the  Court.) 

L   NEGLIOENCE   (§  lis*)— CONTBIBUTOBT  NEQ- 
LIOENCB— BUBDEI?    OF   PROOF. 

There  was  no  error  in  overruling  the  de- 
murrer, nor  in  refusing  a  new  trial.  One  who 
seeks  to  recover  for  the  negligeuce  of  another 
is  not  required  to  negative  contributory  negli- 
gence on  dIs  part 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  Si  186-193;   Dec/Dig.  |  ll2.*] 

2.  Negligence  ({  138*)— •*Aocident^*— Cui.pa- 
bi.b  neglioence. 

So  far  as  the  requesti  for  instructions  to 


charge  to  toe  Jury  upon  the  subject  of  ao- 
ddent  Where  there  is  culpable  negligence,  the 
result  cannot  be  legally  an  accident  It  waa 
not  error  to  instruct  the  Jury  that  a  pure 
accident  must  be  "unmixed  with  the  want  oc  or- 
dinary care  by  either  party." 

[EU.  Note.— For  other  cases,  see  Negligence^ 
Dec.  Dig.  i  138.* 

For  other  definitions,  see  Words  and  Phcsses» 
VOL  1,  pp.  e2-70;  VOL  8,  p.  7560.1 

8.  Evidence   (I   492*)— Opinion  Btidbncb— 

NONBXPEBT   WITNESS. 

The  opinion  of  a  noneziiert  witness  as  to 
the  speed  of  an  automobile  when  he  saw  the 
machine  in  motion'  is  admissible  for  the  pur- 
pose of  determining  the  rapidity  at  which  the 
automobile  was  running.  The  comparative 
value  of  opinion  evidence  of  expert  and  nonex- 
pert witnesses  is  for  the  Jury. 

[EXL  Note.— For  other  cases,  see  BSvldencer 
Cent  Dig.  I  2270;  Dec  Dig.  i  492.*] 

4.  New  Tbial  (|  106*)— GBOTmna— Cumula- 
tive BVIDENCE. 

The  newly  discovered  testimony  was  cumu- 
lative and  impeaching. 

[Ed.  'Note.-^For  othor  cases,  see  New  Trial, 
Cent  Dig.  U  22^-22^;   Dec  Dig.  1 105.*] 

Error  from  City  Court  of  BIberton;  W.  1>. 
Tutt,  Judge. 

Action  by  Seymour  ft  Allen  against  the 
Fisher  Motor  Car  Company  and  others. 
Judgment  for  plabitifT,  and  defendants  bring 
error.    Affirmed. 

Z.  B.  Rogers  and  Sam  L.  Olive,  for  plain* 
tiffs  in  error.  Jos»  N.  Worley,  for  defend* 
ants  in  error. 

RUSSELL^  J.    Judgment  afDrmed. 


(9  Ga.  App.  4m 
CARTER  &  CO.  T.  COSTON.    (No.  8,290.) 

(C6urt  of  Appeals  of  Greorgia.    June  29,  1911.) 

(8yllahu9  hy  the  Court.) 

Account,  Action  on  (i  19*)  —  Burden  ov 
Pboof. 

The  plaintiflT  sued  upon  an  account  aggregate 
ing  S151.75,  on  which  two  items,  amounting  to 
$75.19,  were  credited.  The  defendant  answered 
denying  the  allegations  of  the  petition,  and  for* 
ther  asserting  that  his  account  with  the  plains 
tiff  for  the  time  in  question  was  only  $75,  and 
tnat  he  had  given  his  note  for  that  sum,  and  ha^ 
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paid  it  fhitragh  the  paymenti  credited  on  tlie 
acconnt  Held,  that  the  suit  was  an  action  to 
recover  ohly  the  exeeet  of  the  account  claimed 
after  deducting  the  conceded  jMyments ;  that 
the  defendant's  answer  was  not  a  plea  of  pay- 
ment, was  not  an  affirmative  plea  at  all,  hat  was 
merely  a  denial  that  the  alleged  indebtednees 
aaed  on  ever  existed;  and  that  the  court  did 
not  err  in  ruling  that  the  burden  of  proof  rested 
upon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Account,  Ao> 
tion  on,  Dec  Dig.  |  19.*] 

Error  from  Oltj  Court  of  Leesburg;  H.  L. 
Lang,  Judge. 

Action  by  Garter  ft  Ck>.  against  J.  A.  Cos- 
ton.  Judgment  for  defendant,  and  plaintiffs 
bring  error.    Affirmed. 

W.  O.  Martin,  for  plalntlffiiln  error. 
1^  &  Bagan,  for  defendant  In  error. 

FOWISLL,  J.    Judgment  affirmed. 


(9  Oa.  App.  801) 

CALHOUN  v.  STATE.    (No.  8,471.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(ByUahuM  hy  ih^  0<mri,) 
CBimiTAL  Law  (S  1169*)  —  SumciEWor  of 

BVIDBNCB. 

The  evidence  in  this  case  is  wholly  circum- 
stantial* and  the  circumstances  reliea  upon  to 
support  the  verdict  are  too  inconclusive  for  that 
purpose,  and  do  not  exclude  every  other  reason* 
able  hypothesis  than  that  of  the  guilt  of  the 
accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  3080 ;  Dec  Dig.  1 1169.*] 

Error  from  Superior  Court,  Putnam  Coun- 
ty; J.  B,  Park,  Judge. 

Em  CJalboun  was  convicted  of  crime  and 
brings  error.    Reversed. 

M.  F.  Adams  and  Boy  D.  Stubbe,  for  plain- 
tiff In  error.  J.  E.  Pottle,  Sol.  Glen.»  for  the 
State. 

HTT^L^  CL  J.    Judgment  reversed. 


(9  Ga.  App.  493) 

OARAKER  T.  HIC!KS  et  aL    (No.  8,290.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(ByUatnu  hy  the  Court.) 

L  flUFFlClENCT  OF  EVIDENOX. 

The  evidence  authorized  the  verdict 
2.  Bills  and  Notes  (S  883*)  —  Boita  Fxdi 

HOLDEB— EVIDXNOB. 

The  note  sued  upon  was  made  payable  to 
L.  W.  Gardner,  or  order,  and  was  transferred 
by  Gardner  to  the  plaintiff  before  maturity.  It 
appeared  that  the  note  was  given  for  the  pur- 
chase price  of  certain  mining  stock,  which  one 
Joe  Stump  was  selling  as  agent  for  the  plain- 
tiff, and  that  the  note  was  taken  to  Gardner, 
who  was  another  salesman,  merely  for  conveni* 
ence  sake,  with  the  understanding  that  he  would 
transfer  the  same  to  the  plaintiff.  Held,  that 
the  plaintiff  was  not  a  bona  fide  holder  of  the 
note,  notwithstanding  he  may  have  advanced 
money  either  to  Stump  or  to  Gardner  upon  the 
note,  by  way  of  payment  of  their  commissions 
in  the  transaction  or  otherwise,  and  that,  while 
the  court  erred  in  submitting  to  the  jury  the 


question  as  to  whether  the  plaintiff  was  or  was 
not  a  bona  fide  holder  for  value,  it  was  an  error 
as  to  which  the  plaintiff  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  383.*] 

Error  from  City  Court  of  Naahvllle;  W.  D. 
Bule,  Judge. 

Action  between  (1  T.  CSaraker  and  8.  A. 
Hicks  and  others.  From  the  Judgment,  Cara- 
ker  brings  error.    Affirmed. 

Hendricks  &  Christian,  for  plaintiff  In  er- 
ror. R.  E.  Dlnsmore  and  J.  P.  Benight,  for 
defendants  In  error. 

POWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  497> 
GOODSON  V.  POWELL  et  aL    (No.  8,320.) 
(Court  of  Appeals  of  Georgia.    June  29,  1011.) 

(8yllab%u  hy  the  Court.) 

Husband  and  Wife  (|  19*)  —  Nbobssabibs 
Furnished  Wife— Liability  of  Husband. 
While  a  wife  has  prima  fade  authority  to 
bind  her  husband  in  the  purchase  of  necessaries 
for  herself  and  their  children,  still  the  husband 
is  not  bound,  when  it  affirmatively  appears  that 
the  tradesman  contracted  with  the  wife  Indi- 
viduaJlyt  and  extended  the  credit  to  her  in  her 
individual  capacity,  and  that  both'  parties  to 
the  contract  so  understood.  Mitchell  v.  Trea- 
nor,  11  Ga.  324,  66  Aul  Dec.  421. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  If  121-138;  Dec.  Dig.  i  19.*J 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  •  Jno.  W.  Maddoz,  Judge. 

Action  by  A.  T.  Powell  and  others  against 
H.  C.  Goodaon.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

D.  F.  Pope  and  Jno.  W.  Bale^  for  plaintiff 
in  error.  Earl  Jackson  and  W.  M.  Henry, 
for  defoidants  In  error. 

POWELL,  J.    Judgment  rsTersed. 


(9  Ga.  App.  BOO) 

MOSLET  V.  CITY  OF  THOMAflVILLB. 

(No.  8,484.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 
(Byllahus  hy  the  Court.) 

1.  MuinOIPAL  COBPOBATIONS  (}  642*>— VIOLA- 
TION OF  Obdinancbs  —  Appeal— CoNFLicr- 
ZNO  Evidence. 

The  prosecution  of  a  person  for  the  viola- 
tion of  a  municipal  ordinance  may  be  sustained 
upon  the  testimony  of  one  witness,  although  the 
testimony  of  that  witness  is  contradicted  by  any 
number  of  other  witnesses.  In  such  a  case, 
merely  an  issue  of  fact,  and  not  an  issue  of  law, 
is  presented,  and  this  court  has  no  jurisdiction 
over  issues  of  fact 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationsi  Cent  Dig.  i  1415;  Dec.  Dig.  i 
642.*] 

2.  C^noHAL  Law  (|  5W*)  —  Vtanw  —  Sum- 
oiENCT  or  Evidence. 

Where  a  prosecution  for  the  violation  of  a 
municipal  ordinance  took  place  in  the  police 
court  of  the  city  of  Thomasville  in  the  state  of 
Geoi^a,  and  proceedings  were  brought  in  the 
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superior  court  of  the  county  in  which  that  dty 
18  located  to  review  the  legality  of  the  codtIc- 
tion  had  therein,  and  it  appeared  that  the  wit- 
ness who  testified  as  to  the  commission  of  the 
offense  located  it  as  having  been  at  the  home 
of  the  defendant,  and  further  testified  that  the 
home  of  the  defendant  "is  in  the  city  of  Thomas- 
ville/'  it  will  be  presumed,  in  the  absence  of 
pro<^  to  the  contrary,  that  the  witness  referred 
to  the  city  of  Thomasville  in  the  state  of  Geor- 
gia, and  not  to  some  other  city  of  that  name. 
Therefore  the  point  that  the  venue  was  not 
proved,  because  the  evidence  does  not  disclose 
in  what  state  or  in  what  county  the  offense 
was  committed,  is  not  well  taken.  CI  Knox  y. 
State,  114  Ga.  272,  40  S.  E.  233. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1277>1284;  Dec  Dig.  i 
564.*] 

Error  from  Superior  Court,  Thomas  Ooim- 
ty ;  W.  E.  Thomas^  Judge. 

Bessie  Mosley  was  convicted  of  violating 
an  ordinance  of  the  City  of  Thomasville,  and 
brings  error.    Affirmed. 

Snodgrass  &  Maclntyre  and  Fondren  Mitch- 
ell, for  plaintiff  in  error.  T.  N.  Hopkins  and 
J.  H.  Merrill,  for  defendant  in  error. 

P0WELrl4»  J.    Judgment  affirmed. 


(9  Ga.  App.  487) 

SHARP  V.  MORGAN.    (No.  8.283.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(ByUabu9  by  the  Court.) 

Landlord  and  Tenant  (§  262*)— Pleading 
(§  246*)— Landlord's  Lien— Amendment  of 
Affidavit— Jurisdiction  . 

An  affidavit  made  for  the  purpose  of  fore- 
closing a  landlord's  lien  is  amendable  to  the 
same  extent  as  if  it  were  an  ordinary  declara- 
tion. Boyce  v.  I>ay.  3  Ga.  App.  275,  59  S.  E. 
930 :  Civ.  Code  1910.  §  5706.  The  jurisdiction 
of  the  court  may  be  shown  by  amendment.  Civ. 
Code  1910,  §  6682. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  I  262:*  Pleading,  Cent  Dig. 
§8  676-683 ;   Dec  Dig.  f  246.*] 

Error  from  Superior  Ck>urt,  Bloyd  County ; 
J.  W.  Maddoz,  Judge. 

Action  by  G.  W.  Sharp  against  Mat  Mor- 
gan. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Sharp  &  Sharp,  for  plaintiff  in  error.  Eu- 
banks  &  Mebane,  for  defendant  in  error. 

POWELL^  J.    Judgment  reversed. 


(9  Ga.  App.  500) 

WATTS  V.  STATE.    (No.  8,467.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(SyU<ibu9  ly  the  Cowrt.) 
L  Cbiminal  Law  (§S  762,  785»)— Obedibiutt 

— DBTECTIVEa  —  INSTBUGTIONS  —  OPINION   OP 

OointT. 

On  the  trial  of  one  for  a  violation  of  the 
prohibition  law,  where  the  principal  witness  for 
the  prosecution  was  an  employed  detective,  the 
trial  judge  charged  as  follows:  "I  charge  you 
that,  while  you  may  consider  the  witness*  man- 
ner of  teatiiying,  and  his  interest  or  want  of 


interest  in  the  case,  yet  it  is  entirely  legitimate 
for  the  dty  of  Dublin  to  employ  detecBvea  to 
run  down  and  ascertain  those  who  violate  the 
law.'*  Held:  (1)  This  instruction  was  not  er- 
roneous because  "it  placed  the  detective  wit- 
ness on  an  equal  basis  of  credence  with  other 
witnesses  wholly  disinterested."  (2)  This  in- 
struction did  not  convey  an  intimation  of  opin- 
ion by  the  court  as  to  the  credibility  of  the 
witness,  was  not  an  inaccurate  statement  of  the 
law  relative  to  the  standard  by  which  the  de- 
tective's evidence  should  be  weighed,  and  was 
not  calculated  to  make  the  jury  believe  that 
the  law  looked  with  favor,  instead  of  distruat, 
upon  this  kind  of  testimony. 

[EA,  Note.—For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1774;    Dec.  Dig.  i§  762,  785.*] 

2.  CannNAL   Law    (§§    789,    806*)— Instruc- 
tions—Repetition— Reasonable  Doubt. 

Where  the  trial  judge,  in  the  beginning  of 
his  charge  to  the  jury,  properly  instructed  tnem 
that  the^  could  not  convict  the  accused  unless 
they  believed  he  was  guilty  beyond  all  reason- 
able doubt,  he  was  not  required  to  repeat  this 
instruction  when  directing  the  jury  as  to  the 
form  of  their  verdict  in  the  event  they  found 
the  defendant  guilty.  The  principle  of  reason- 
able doubt  in  criminal  cases  is  so  well  estab- 
lished and  so  well  known  that  the  law  does  not 
require  a  trial  judge  to  make  constant  repetition 
of  the  rule  throughout  his  charge.  One  clear 
and  distinct  enunciation  of  the  rule  in  the  be- 
ginning, or  at  the  conclusion,  or  elsewhere  in 
the  charge  is  sufficient  to  enlighten  the  jury 
on  this  subject 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Big.  §|  1973,  1991;    Dec.  Dig.  U  789, 

3.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
fully  supports  the  verdict. 

Error  from  City  Court  of  Dublin;  BL  J. 
Hawkins,  Judge. 

Love  Watts  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Howard  &  Hightower  and  R.  Earl  Camp, 
for  plaintiff  in  error.  Geo.  B.  Davis,  SoL, 
for  tbe  State. 

HILU  0.  J*    Judgment  affirmed. 

(9  Qa.  App.  483) 
ARNOLD-FORREST  HORSE  &  MULE  CO. 
V.  FLBEMAN.     (No.  3,264.) 

(Ck>urt  of  Appeals  of  (Georgia.    June  29,  1911.) 
(SyllnhM  hy  the  Court,) 


1.  Execution   (§  166*)— Affidavit  of  Ills- 

QALITY— WjffEN  ALLOWABLE. 

An  affidavit  of  illegality  cannot  be  used  as 
a  substitute  for  certiorari  or  other  appellate 
procedure.  If  the  affiant  was  regularly  served 
with  process  or  voluntarily  appeared  and  plead- 
ed in  the  main  suit,  he  cannot  by  his  affidavit 
of  illegality  assail  the  judgment  because  of 
mere  errors  of  law  which  took  place  upon  the 
trial. 

[Eid.  Note.— For  other  cases,  see  Bzecotion, 
Cent  Dig.  |  486;   Dec  Dig.  |  166w*] 

2.  Execution    (§    166*)— Claims    of    Tbsbd 
Persons— Affidavit  of  Illbqalitt. 

A  garnishee  was  served,  and  answered*  de- 
nying indebtedness.  The  answer  was  traversed. 
The  plaintiff  served  upon  the  garnishee  notice 
to  produce  certain  books  and  papers  at  the  trial. 
Because  of  an  alleged  failure  of  the  garnishee 
to  produce  the  books  and  papers,  the  court  en- 
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tered  Jadgment  asalnst  the  garnishee  u  If  by 
default.  Held,  thtLt  any  error  on  the  part  of 
the  coart  aa  to  his  right  to  enter  judgment 
against  the  garnishee  for  his  failure  to  produce 
the  boolcs  was  a  mere  error  of  law,  affecting 
the  correctness  of  the  trial,  but  not  rendering 
the  judgment  a  puUity,  and  this  is  true  irrespec- 
tive of  whether  the  notice  to  produce,  the  dis- 
obedience to  which  afforded  the  alleged  reason 
for  the  rendering  of  the  judgment  of  the  jus- 
tice, was  ever  legally  served  or  not;  that  an 
error  of  the  character  indicated  must  be  correct- 
ed by  certiorari  or  other  appellate  procedure, 
and  cannot  be  reached  by  affidavit  of  illegality. 
[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  8  486;  Dec  Dig.  §  l&k*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Trial  of  an  affidavit  of  Illegality  between 
the  Arnold-Forrest  Horse  &  Mule  Company 
against  J.  C  Fleeman.  From  the  Judg- 
ment»  the  company  brings  error.    Affirmed. 

Morris  Macks  and  F.  M.  Hughes,  for  plain- 
tiff in  error.  Horton  Bros.  &  Burres%  for 
defendant  in  error. 

POWELL*  X    Judgment  affirmed. 


(09  w.  Va.  2S1) 

STATE  ▼.  DURR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  19U.) 

{ByUalu9  hy  ik^  Court.) 
1.  Intoxicating  Liquobs  (|  231*)— Izxegal 

SaUE— EVIDBNCE. 

In  defense  of  an  indictment  for  selling  in- 
toxicating drinks,  the  article  sold  being  labeled 
"Temperance  Beer,"  the  defendant  has  right 
to  show  that  it  is  not  intoxicating. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  291;  Dec  Dig.  i  231.*] 


2.  Intoxicating  Liquobs  (|  236*)— Illegal 
Sale— Eyi  dencb. 

Upon  trial  of  an  indictment  for  selling 
intoxicating  drinks,  if  the  evidence  show  a  sale 
of  beer,  the  state  has  made  a  jprima  facie  case 
for  conviction,  and  need  not  give  evidence  that 
the  beer  is  intoxicating;  but  the  defendant  may 
give  evidence  to  prove  that  the  beer  sold  is 
not  intoxicating. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  316;  Dec.  Dig.  i  236.*] 

Error  to  Circuit  Court,  Randolph  County. 

B.  W.  Durr  was  convicted  of  seliing  in- 
toxicating liquors,  and  brings  error.  Be- 
▼ersed  and  remanded. 

J.  L.  Wamsley,  C.  H.  Scott,  James  Cober- 
ly,  and  W.  E.  Baker,  for  plaintiff  in  error. 
Wm.  O.  Conl^y,  Atty.  Gen.,  and  H.  G.  Kump^ 
Pros.  Atty.,  for  the  Stat& 

BRANNON,  J.  An  indictment  charged  B. 
W.  Durr  with  selling,  without  license,  spirit- 
uous liquors*  wine,  porter,  ale,  or  beer,  and 
drinks  of  like  nature.  He  was  found  guilty 
by  a  jury,  and  Judgment  for  $50  fine  and  60 
days'  imprisonment  was  rendered  against 
Mm. 

[1]  On  the  trial  the  evidence  was  that  he 


sold  a  drink  called  and  labeled  "Temperance 
Beer.'*  The  defendant  offered  to  give  evi- 
dence, by  persons  who  knew  and  had  drunk 
and  tested  it,  that  it  was  not  intoxicating, 
and  that  the  stomach  could  not  contain 
enough  of  It  to  produce  intoxication.  The 
court  rejected  the  evidence  proposed.  The 
argument  of  the  prosecution  is  that  beer  is' 
specifically  named  in  Code  1906,  c.  32,  8  1, 
as  a  prohibited  drink;  that  the  sale  of  beer 
is  unlawful  without  license,  and  no  proof  of 
its  intoxicating  character  is  required;  that 
when  once  it  is  shown  that  beer  is  unlawful- 
ly sold  the  offense  is  proven,  and  there  can 
be  no  evidence  by  the  defendant  that  it  is 
not  intoxicating.  I  do  not  conceive  that  the 
word  "temperance'*  before  the  word  "beer" 
is  material,  any  more  than  would  be  the 
word  "apple**  before  the  word  "brandy." 
Whisky,  brandy,  gin,  rum,  and  some  other 
liquors  are,  by  judicial  cognizance,  known  to 
be  intoxicating,  and  no  proof  that  they  are 
is  required;  nor  is  any  evidence  admissible 
to  the  contrary,  when  it  has  been  proven 
that  such  liquors  have  been  sold.  28  Cyc.  61. 
But  we  have  the  question  In  this  case  wheth- 
er beer  stands  on  like  ground,  though  speci- 
fied in  the  statutes.  Is  it,  like  whisky,  to  be 
held  conclusl'vely  Intoxicating?  Where  the 
thing  sold  is  not  by  judicial  cognizance 
known  to  be  intoxicating,  it  must  be  proven 
to  be  so.  '^If  the  liquor  be  not  judicially 
known  as  a  prohibited  liquor,  then  it  must 
be  alleged  that  it  is  an  intoxicating,  spirit- 
uous, distilled,  malt,  fermented,  alcoholic,  or 
vinous  liquor,  if  the  terms  used  in  describ- 
ing it  are  not  judicially  noticed  as  being  de- 
scriptive  of  such  liquor,  and  these  allega- 
tions established  by  proof.**  Woollen  & 
Thornton  on  Intoxicating  Liquors,  |  78. 
Where  whisky,  brandy,  or  other  known  spir- 
ituous liquor  is  sold,  it  is  not  necessary  to 
allege  that  the  particular  liquor  was  sold, 
because  our  statute  prohibits  sale  of  spirit- 
uous liquors,  and,  such  drinks  being  known 
to  be  spirituous,  it  is  not  necessary  to  prove 
their  character. 

[2]  The  cases  of  State  t.  Gillisple,  68  W. 
Va.  162,  59  S.  B.  067,  and  State  v.  Good,  66 
W.  Va.  216,  49  S.  B.  121,  and  State  ▼.  Cool, 
66  W.  Va.  86,  66  S.  B.  740,  are  not  authority 
on  the  question  before  us;  that  is,  can  the  de- 
fendant, selling  beer,  prove  that  It  is  not  in- 
toxicating? They  do  hold  that,  as  to  drinks 
not  mentioned  in  the  statute,  sudi  defense 
may  be  made ;  tiiey  do  hold  that,  as  to  such 
drinks,  intoxicating  quality  is  the  test  They 
Involved  drinks  called  "malt,**  "senoj  cider," 
and  "rikk,**  not  by  name  mentioned  in  the 
statute,  and  not  judicially  known  to  be  spir- 
ituous and  intoxicating,  and  in  such  cases 
the  intoxicating  quality  is  the  test,  and  open 
to  proof  on  both  sides;  but  in  this  case  we 
have  the  sale  of  beer,  a  drink  prohibited  by 
name  In  the  statute,  and  prima  fta.cie  intoxi- 
cating.   We  hold  that,  when  It  is  proven  that 
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A  liqu<^  caUed  1)eer"  bam  been  sold,  tbe  ceie 
is  proven  prima  fade;  but,  as  all  beers  are 
not  intoxicating,  the  defense  tbat  it  ia  not  Is 
admissible.  Woollen  &  Thornton  on  Intozl- 
•cating  Liqnors,  i  78,  says:  '^Whether  or 
not  courts  will  take  Judicial  notice  that 
beer  is  an  intoxicating  or  malt  liquor  has 
been  one  of  much  contrariety  of  opinion,  and 
this  arises  from  the  fact  that  there  are  many 
kinds  of  beer  well  known  to  be  neither  malt, 
nor  fermented,  nor  intoxicating  liquors. 
Therefore,  upon  a  proof  of  a  sale  of  'beer/ 
And  nothing  more^  many  cases  hold  that  it 
is  not  shown  that  there  was  a  sale  of  ei- 
ther malt  or  Intoxicating  liquor.  But  by  the 
better  line  of  cases,  on  proof  of  a  sale  of 
^beer,'  even  without  additional  words,  the 
•courts  will  construe  it  as  a  sale  of  ferment- 
ed, malted,  or  intoxicating  liquors,  and  the 
burden  is  upon  the  person  claiming  it  is  not 
a  malted,  fermented,  or  intoxicating  liquor 
to  show  that  fact  These  decisions  are  based 
on  the  primary  meaning  of  the  word  'beer.* 
^Webster/  said  the  Supreme  Court  of  In- 
diana, 'defines  beer  to  be  "a  fermented  liquor 
made  from  any  malted  grain,  with  hops  and 
other  bitter  flavoring  matter.**  In  other 
words  it  is  a  malt  liquor,  which  the  same 
author  declares  to  be  '*a  liquor  prepared  for 
drink  by  an  infusion  of  malt,  as  beer,  ale, 
porter,  etc"  It  may,  therefore,  be  said  that 
•  beer  is  a  liquor  Infused  with  malt  and  pre- 
pared by  fermentation  for  use  as  a  beverage. 
As  a  consequence,  when  "beer**  is  called  for 
at  a  place  at  which  intoxicating  drinks  are 
sold,  the  bartender,  having  in  view  the  pri- 
mary meaning  as  well  as  the  common  use  of 
the  word,  is  justified  in  inferring  and  must 
reasonably  infer  that  malted  and  fermented 
beer  is  wanted.  If  any  other  kind  of  beer 
Is  desired,  it  is  expected  that  qualifying 
words  will  be  used,  such  as  spruce  beer, 
root  beer,  small  beer,  ginger  beer,  and  the 
like,  thus  attaching  a  remote  and  secondary 
meaning  to  the  word  "beer"  as  descriptive  of 
particular  beverages.  When,  therefore,  a 
witness  testifies  to  the  sale  or  giving  away 
•of  beer  under,  circumstances  which  make  th'e 
sale  or  giving  away  of  any  intoxicating  liq- 
uors unlawful,  the  prima  facie  inference  is 
tliat  the  beer  was  of  that  malted  and  fer- 
mented quality  declared  by  the  statute  to  be 
an  intoxicating  liquor,  and  the  court  trying 
the  case  ought  to  take  judicial  notice  of  the 
Inference  which  there  arises  from  the  use  of  I 


the  word  'n)eer"  in  its  primary  and  general 
sense.'  So,  where  the  term  lager  beer'  is 
used  in  testimony,  the  inference  is  that  an  in- 
toxicating beer  was  meant  In  days  gone  by, 
when  the  term  'strong  beer'  was  used  to  dis- 
tinguish It  from  'small  beer,'  courts  took  ju- 
dicial notice  that  it  was  intoxicating.  Where 
a  statute  declares  that  lager  beer  is  an  in- 
toxicating liquor,  it  cannot  be  shown  that  it 
in  fact  is  not,  for  tiie  Legislature  has  fixed 
its  status  by  a  statute  the  courts  cannot 
question.  The  courts  cannot,  however,  take 
notice  that  rice  beer  is  an  intoxicant;  that  is 
a  question  for  the  Jury." 

We  know  as  a  court,  people  know,  that 
there  are  beers  innocent,  and  not  intoxicat- 
ing, and  extensively  used,  and  some  that  are 
intoxicating,  and  it  seems  consonant  with  rea- 
soui  with  Justice,  that  one  charged  with  sell- 
ing "beer"  should  be  allowed  to  prove  that  it 
is  of  a  kind  not  Intoxicating.  In  every  case 
it  is  a  jury  question  upon  the  evidence.  State 
V.  Oliver,  26  W.  Va.  422,  63  Am.  Bep.  79,  is 
cited.  We  do  not  think  it  is  apposite  in  this 
case.  It  held  that  sale  of  cider  or  crab  ci- 
der was  not  unlawful ;  the  reason  being  that 
it  was  not  named  in  the  statute,  and  did  not 
come  under  the  head  of  spirituous  Uquora, 
and  not  a  "mixture"  or  "preparation"  known 
as  "bitters,"  producing  intoxication.  As  the 
court  held  It  immaterial  that  crab  dder  was 
intoxicating,  the  state  would  use  that  case 
in  this  case  to  show  that  whether  the  beer 
sold  was  intoxicating  is  irrelevant  and  evi- 
dence on  that  question  not  admissible;  but 
that  case  does  not  so  direct  in  this  case.  It 
was  under  a  statute  (Laws  1877,  c.  107,  i  1) 
prohibiting  sale  of  spirituous  liquors,  and 
saying  that  all  '*mixtures  or  preparations 
known  as  'bitters'  or  otherwise,  which  will 
produce  intoxication  shall  be  deemed  spirit- 
uous liquors."  Since  then,  in  1887  the  sec- 
tion (as  amended  by  Laws  1885,  c.  17)  was 
amended  by  inserting  the  word  "liquids"  in 
addition  to  "mixtures"  and  "preparations" 
(Laws  1887,  c.  29),  and  now  dder  would  be 
a  liquid,  and,  if  strong  enough  to  produce  in- 
toxication, would  be,  in  law,  deemed  spirit- 
uous liquor,  and  evidence  to  prove  and  dis- 
prove its  intoxicating  properties  would  be 
admissibia ' 

We  think  tiiat  the  drcult  court  onred  in 
rejecting  all  the  evidence  proposed  to  deny 
the  intoxicating  quality  of  the  beer. 

Judgment  reversed;  case  remanded. 
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CO. 
<Siipreme  Coart  of  Georgia,     June  21,  1911.) 

(SyUabuB  fry  the  Court.) 

CABRIEBS  (I  M^  —  FAILiniB  TO  DXLIVEB 
FbKIOHT  —  AonON  BT  CoiTSZQinBB  ~  Bvi- 
DSNCE. 

£lzcluding  from  consideration  hearsay  testi- 
mony, which  has  no  probative  yaloe,  the  ver- 
dict directed  by  the  court  was  demanded  under 
the  other  evidence  introduced  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  94.*] 

Error  from  Superior  Court,  Whitfield 
Comity;  A.  W.  Flte,  Jndga 

Action  by  tbe  Farrar  Lumber  Company 
against  the  Southern  Railway  Company. 
Jtidgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Maddox,  McCamy  &  Shumate,  for  plaintiff 
in  error.  C.  D.  McCutchen,  for  defendant 
In  error. 

HOLDEN,  J.  The  Southern  Railway  Com- 
pany transported  a  car  of  shingles  from  Jel- 
lico,  Tenn.,  to  Dalton,  Ga.,  for  delivery  to 
the  Farrar  Lumber  Company,  and  insisted 
as  a  condition  precedent  to  delivery  that  the 
consignee  pay  a  freight  charge  of  something 
over  |40p,  which  Included  Its  own  charges 
for  transportation  over  its  line  and  an  ad- 
vance payment  made  by  It  to  the  Louisville 
A  Nashville  Railroad  Company  of  about 
$370.  The  lumber  company  tendered  the 
amount  of  freight  charges  on  the  shipment 
from  Halsey,  Ky.,  to  Dalton,  Ga.,  and  de- 
manded the  goods,  and,  upon  the  Southern 
Railway  Company  refusing  to  comply  with 
this  demand,  brought  trover  to  recover  them. 
Upon  the  trial  of  the  case,  the  court  direct- 
ed a  verdict  In  favor  of  the  plaintiff,  and 
the  railway  company  excepted. 

It  appears  from  the  evidence  that,  several 
months  prior  to  the  shipment  from  Jelllco 
to  Dalton,  the  lumber  company  procured  the 
shipment  of  the  shingles  from  the  state  of 
Washington,  consigned  to  its  order  at  Hal- 
sey, Ely.,  to  which  point  they  were  carried 
by  various  connecting  lines,  arriving  at  des- 
tination by  the  Louisville  Sc  Nashville  Rail- 
road. The  secretary  of  the  lumber  company 
testified  that  that  company  directed  the  Lou- 
isville Bt  Nashville  to  deliver  the  shingles 
to  the  Red  Ash  Coal  Company  at  Halsey, 
and  that  this  was  done;  that  the  coal  com- 
pany, to  which  company  the  lumber  company 
sold  the  shingles,  was  to  pay  the  freight, 
which  the  lumlier  company  was  to  deduct 
from  the  invoice  price  of  the  shingles;  that 
he  did  not  authorize  the  railroad  company 
to  deliver  them  without  collecting  the  freight 
charges;  and  that  the  railroad  company  ex- 
tended credit  to  the  coal  company  for  the 
freight  It  appears  from  the  evidence  that 
the  ooal  company  used  something  over  30,000 


of  the  shingles,  and  tliat  the  shipment  re- 
mained in  their  possession  for  some  length 
of  time— several  months,  as  we  infer  from 
the  testimony.  Thereafter,  abotct  the  1st  of 
February,  1909,  the  unused  shingles  were 
carried  from  Halsey  to  Jelllco,  and  the  Joint 
agent  of  the  Southern  Railway  and  the  Lou- 
isville &  Nashville  at  the  latter  point  billed 
them  to  the  lumber  company  at  Daltcm. 
This  agent  testified:  That  he  "couldn't  say 
by  what  authority  they  were  brought  there 
[Jelllco].  The  conductor  brought  them  in 
there.  When  I  sent  these  shingles  to  Dalton, 
I  made  an  entirely  new  transaction  out  of 
it  They  were  In  an  entirely  different  car 
from  the  cars  on  which  the  original  charges 
were  based."  He  further  testified  that  he 
paid  the  advance  charges  (which  included 
everything  except  the  freight  from  Jelllco 
to  Dalton)  to  the  Louisville  &  Nashville 
Railroad,  and  tacked  these  charges  onto  the 
freight  bill  to  be  collected  by  the  Southern 
Railway  at  Dalton.  The  secretary  of  the 
lumber  company  testified  that,  learning  that 
the  coal  company  had  become  involved  finan- 
cially, he  commenced  taking  steps  to  protect 
his  company  with  respect  to  the  shingles, 
and  accepted  a  proposition  of  the  manager  of 
that  company  to  take  bade  the  unused  shin- 
gles and  credit  the  account  of  the  coal  com- 
pany therewith;  that  soon  thereafter  he  was 
notified  that  the  Louisville  &  Nashville  Rail- 
road had  seised  the  shingles,  and  he  employ- 
ed a  lawyer  at  Jelllco  to  stop  them  there, 
"and  finally  the  railroad  company  turned 
them  over  to  us  at  Jelllco,  and  I  Instructed 
our  lawyer  to  have  them  forwarded  here  to 
Dalton.  *  *  *  I  did  get  my  shingles  bade 
at  Jellico.  and  they  were  forwarded  to  Dal- 
tcm  by  the  Southern  Railroad.  *  *  *  I 
wanted  tbe  Southern  Railway  to  bring  those 
shingles  from  Jelllco  to  Dalton  for  me,  and 
I  pay  the  freight  from  there  here;  and  I 
so  directed  It,  and  it  was  done.  When  these 
shingles  reached  Dalton,  the  agent  of  the 
Southern  Railway  very  promptly  placed  them 
at  our  side  track.'*  No  attempt  has  been 
made  to  detail  the  evidence,  but  tbe  fore- 
going substantially  states  the  facts  from 
the  standpoint  of  the  lumber  company. 

The  Southern  Railway  Company  contends 
that  after  a  small  portion  of  the  shingles 
had  been  used  the  coal  company  becanie  in- 
volved financially  and  the  Louisville  &  Nash- 
ville Railroad  Company  retook  the  remainder 
of  the  shingles ;  the  coal  company  paying  it 
the  contract  price  for  those  which  it  had 
used.  This  contention  is  made  in  the  brief 
of  counsel,  where  it  is  further  stated:  '*The 
coal  comimny  advised  Farrar  of  the  situa- 
tion, and  he  agreed  to  take  hadu  the  shingles 
in  settlement  of  his  account  against  the  coal 
company.  Farrar  then  directed  the  shingles 
shipped  to  Dalton,  Ga.,  which  was  done." 
This  contention  has  its  basis  in  statements 
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contained  fn  certain  letters  wblch  were  in- 
trodiiced  In  evidence  by  the  plaintiff,  and 
is  supported  only  by  this  hearsay  evidence, 
which  has  no  probative  value.  In  a  letter 
from  the  freight  claim  agent  of  the  Louis- 
ville &  Nashville  Railroad  Ck)mpany  to  the 
lumber  company,  introduced  in  evidence,  this 
statement  appears:  "I  understand  the  con- 
tents Qf  this  car  [referring  to  the  car  in 
which  the  shingles  originally  reached  Hal- 
sey,  Ky.]  was  sold  to  the  Halsey  Red  Ash 
Goal  Co.,  Halsey,  Ky.,  and  that  consignees 
opened  this  car  without  authority  and  re- 
moved the  shingles  without  payment  of 
freight" 

Discarding  this  purely  hearsay  testimony, 
along  with  other  testimony  of  the  same  char- 
acter, the  proven  facts  in  the  record  make 
substantially  the  following  case:  The  lumber 
company  sold  a  car  of  shingles  to  the  coal 
company.  The  shipment  was  consigned  to 
the  lumber  company  at  Halsey,  and  it  di- 
rected the  railroad  company  to  deliver  it  to 
the  coal  company;  it  not  appearing  that  any 
instructions  were  given  with  respect  to  the 
collection  of  freight.  The  railroad  company 
delivered  the  shingles  and  gave  credit  for 
the  freight  Civil  Code  1910,  f  2741,  de- 
clares: ''The  carrier  has  a  lien  on  the  goods 
for  the  freight  and  may  retain  possession 
until  it  is  paid,  unless  this  right  is  waived 
by  special  contract  or  actual  delivery."  The 
hearsay  evidence  before  adverted  to  is  not 
proof  that  the  coal  company  obtained  pos- 
session by  a  trespass,  and  there  is  no  evi- 
dence that  there  was  any  fraud  on  the  car- 
rier whereby  he  was  Induced  to  part  with 
the  goods.  The  delivery  to  the  coal  com- 
pany under  the  facts  established  constituted 
a  waiver  of  its  lien  for  freight  charges.  Aft- 
erwards— ^just  how  and  when  it  does  not 
clearly  appear — ^the  Louisville  &  Nashville 
regained  possession  of  the  greater  portion  of 
the  shingles.  There  is  no  proof,  other  than 
hearsay,  how  this  possession  was  acquired. 
It  appears  from  the  positive  testimony  in 
behalf  of  the  plaintiff  that  it  took  back  the 
unused  shingles  from  the  coal  company, 
agreeing  to  credit  its  account  with  them,  and 
thus  obtained  the  title  thereto;  the  title  to 
the  shingles  having  gone  into  the  coal  com- 
pany upon  the  railway  company  delivering 
them  to  It  under  the  instructions  of  the  lum- 
ber company.  As  against  this  title,  the 
plaintiff  in  error  shows  only  a  possession 
obtained  from  the  Louisville  &  Nashville 
Railroad  for  the  purposes  of  shipment;  and 
this  possession  the  lumber  company  claims 
to  be  derived  through  it,  as  its  secretary 
testified  that  the  shingles  were  turned  over 
to  it  by  the  Louisville  &  Nashville  at  Jellico, 
and  were  to  be  shipped  to  the  lumber  com- 
pany at  Dalton.  The  Louisville  &  Nashville 
Railroad,  having  once  lost  its  lien  by  an  ac- 
tual delivery  of  the  freight  at  Halsey,  could 
not  revive  that  lien  merely  by  afterwards 


getting  possession  of  the  shingles.    Jones  on 
Liens,  S  810. 

The  question  as  to  whether  or  not  the  car- 
rier still  had  a  lien  for  the  original  freight 
charges  would  be  the  same  in  this  case, 
whether  or  not  the  original  delivery  to  the 
coal  company  at  Halsey  was  a  delivery  to 
them  as  purchisuser,  passing  Utle,  or  a  deliv- 
ery to  it  as  agent  of  the  lumber  company, 
title  remaining  in  the  latter.  It  is  enough 
that  there  was  an  actual  delivery  under  such 
circumstances  as  to  occasion  a  loss  of  the 
lien.  Even  If  the  delivery  was  to  the  agents 
of  the  lumber  company,  so  that  the  latter 
still  owed  the  freight  as  a  debt,  this  fact 
could  not  avail  the  defendant  in  tlie  present 
action,  since  the  plaintiff  in  either  event 
would  have  the  title  to  the  goods,  and  the 
defendant  only  the  right  to  retain  possession 
until  the  payment  of  the  amount  of  his  lien 
for  freight  It  being  undisputed  that  the 
plaintiff  tendered  all  freight  charges  other 
than  those  accruing  on  the  original  shipment 
from  the  state  of  Washington  to  Halsey, 
Ky.,  a  verdict  in  favor  of  the  plaintiff  was 
demanded,  and  the  court  did  right  In  so  di- 
recting. 

Judgment  affirmed.  All  the  Justices  con- 
car. 


(lae  Gm.  08) 

LANHAM  &  SONS  CO.  ▼.  OITT  OF  ROME 

et  al. 

BOSWORTH   ▼.    SAME. 
(Supreme  Court  of  Georgia.     June  14,  mi.) 

(Byllahu9  ly  the  Oowrt,) 

1.  VALinrrT  of  Statutes-^assaob  Thboitoh 
Legislatubb. 

The  attack  upon  the  passage  of  the  acts  of 
the  Legislature  here  invcnved  is  controlled  by 
the  decisions  in  De  Loach  v.  Newton,  134  Ga. 
739,  68  S.  E.  708,  and  Atlantic  Coast  Line  R. 
Co.  V.  State,  135  Ga.  545,  69  S.  E.  725. 

2.  Constitutional  Law  (|  290*)— Due  Pbo- 
CESs  OF  Law— Special  Assessments. 

Where  a  municipal  charter  authorized  the 

Saving  of  streets  and  the  assessment  of  a  speci- 
ed  portion  of  the  cost  thereof  upon  lots  abut- 
ting upon  them,  required  notice  to  be  given  to 
the  owners  of  such  lots,  and  provided  a  method 
by  which  such  owners  should  have  an  oppor- 
tunity to  question  and  have  a  judicial  determi- 
nation as  to  the  validity  and  amount  of  such  as- 
sessments in  proceedings  for  their  collection, 
this  satisfied  the  constitutional  requirement  of 
due  process  of  law. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig,  »  871-^75;    Dec.  Dig.  | 

3.  Constitutional  Law  (I  290*)— Due  Pbo- 
CEss  of  Law— Special  Assessments. 

A  statute  which  afforded  such  opportuni^ 
for  contest  by  means  of  an  equitable  proceed- 
ing for  injunction  was  not  obnoxious  to  the 
provision  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States  which  de- 
clares that  no  state  shall  deprive  any  person  of 
property  without  due  process  of  law,  because 
such  act  required  that  the  contesting  property 
owner  should  pay  the  amount  which  he  admit- 
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ted  to  be  doe.  If  any,  and  that  this  should  be  aet 
oat  in  the  pxoceedings  and  verified. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
a]  Law,  Cent.  Dig.  U  871-875;  Dec  Dig.  8 
290.*J 

4.  Municipal  Cobpobationb  (S  627*)--Spe- 
gial  assesfimeltts  —  couubgtioi?— statutes 
—Repeal. 

While  the  act  of  ld07  (Acts  1907,  p.  897), 
and  the  act  of  1908  (Acts  1908,  p.  904),  amend- 
ing the  charter  of  tbe  city  of  Rome,  were  re- 
pealed by  the  act  of  1909  (Acts  1909,  p.  1255), 
the  last-mentioned  act  covered  the  subject-mat- 
ter of  the  two  former,  and  substantially  re- 
enacted  their  proyisions,  with  certain  changes. 
It  did  not  destroy  the  right  of  the  municipality 
to  collect  executions  which  had  previously  been 
issued  for  assessments  upon  abutting  property 
for  street  paving. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1243;  Dec  Dig.  | 
627.*] 

5.  Appeal  and  Ebbob  (i  1078*)— Objeotionb 
—Abandonment— Bbiefs. 

A  ground  of  attack  upon  executions  issued 
to  collect  assessments  for  street  paving,  al- 
leging that  they  did  not  follow  the  law  under 
which  they  were  issued  in  relation  to  the  prop- 
erty upon  which  a  levy  should  be  made,  will 
be  treated  as  abandoned,  where  not  referred  to 
in  the  briet 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  425&-4261;  Dec  Dig.  | 
1078.^1 

6.  Municipal  Cobpobations  (8  536*)— Spe- 
cial ABSB8SHBNT&— Objections— Waives. 

As  the  acts  of  the  Legislature  under  which 
these  proceedings  were  had  were  not  unconstitu- 
tional for  any  reason  ursed  against  them,  as  an 
ample  opportunity  was  furnished  to  the  owners 
of  abutting  lots  to  contest  the  amount  of  the 
assessments  or  the  legality  of  the  proceedings 
to  levy  and  collect  them,  if  owners  of  such 
property  did  not  pursue  the  remedy  thus  pro- 
vided, but  proceeded  by  general  equitable  peti- 
tion to  enjoin  the  collection  of  such  assess- 
ments, on  the  ground  that  the  proceedings  were 
not  in  accordance  with  the  law  and  certain 
items  of  the  assessments  were  improper,  an  in- 
junction was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1253;  Dec  Dig.  i 
536.*] 

Error  from  Superior  Court,  Floyd  County; 
Oeo.  L.  Cell,  Judge. 

Actions  by  the  Lanham  &  Sons  Company 
and  by  E.  L.  Bosworth  against  the  City  of 
Rome  and  others,  to  enjoin  the  collection  of 
a  street  assessment  Judgment  for  defend- 
ants in  each  case,  and  plaintiffs  bring  error. 
AfiQimed* 

Maddoz  &  Doyal  and  M.  B.  Eubanks,  for 
plaintiffs  in  error.  Max  Meyerhardt,  Nathan 
Harris,  J.  Branham,  and  Lipscomb,  Willing- 
ham  &  Wright,  for  defendants  in  error. 

LUMPKIN,  J.  Tianham  &  Sons  Company 
and  Bosworth  each  filed  an  equitable  petition 
against  the  city  of  Rome,  seeking  to  enjoin 
against  executions  which  had  be^n  issued 
against  them  and  their  lots,  respectively,  on 
account  of  a  street  improvement  In  each 
case  the  injunction  was  refused,  and  excep- 
tion was  taken.  The  cases  were  argued  to- 
gether in  this  court 


The  grounds  of  attack  by  the  plaintiffs 
may  be  suimnarized  under  the  following  gen- 
eral heads:  (1)  That  the  act  of  the  Legisla- 
ture under  which  the  executions  were  Issued 
was  unconstitutional  on  account  of  the  de- 
fects in  the  record  as  to  the  method  of  its 
passage;  (2)  that  the  original  act,  as  amend- 
ed, was  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States;  (3)  that  the  original  and  amended  act 
were  repealed  by  the  subsequent  act  creating 
a  new  charter  for  the  city  of  Rome;  (4)  that 
there  was  a  failure  to  comply  with  the  act 
in  regard  to  the  methods  of  procedure,  both 
before  and  after  the  work  was  done;  (5) 
that  certain  items  included  in  the  assess- 
ments were  improper. 

By  the  act  of  August  22,  ld07  (Acts  1907, 
p.  897),  the  charter  of  the  city  of  Rome  was 
amended,  and,  among  other  things,  provision 
was  made  in  regard  to  grading,  paving,  and 
macadamizing  the  streets.  By  the  eighth  sec- 
tion the  board  of  public  works  was  directed 
to  cause  a  survey  to  be  made  of  the  streets, 
sewerage,  and  waterworks  system,  and  to 
proceed  as  in  the  act  set  forth.  By  the  ninth 
section  an  assessment  of  one-third  of  the  cost 
of  paving  or  macadamizing  such  a  street  was 
authorized  to  be  made  against  the  owners 
of  abutting  property,  which  should  becoUiO  a 
lien  on  such  property,  "to  be  enforced  by  ex- 
ecution Issued  as  provided  for  collecting  other 
city  taxes."  By  the  act  of  August  11,  1908 
(Acts  1908,  p.  904),  the  charter  of  the  city  of 
Rome  was  again  amended.  It  was  provided 
that,  ux>on  the  completion  of  one  or  more 
sections  of  pavement  between  intersecting 
streets,  the  board  of  public  works  should  as- 
certain the  proportionate  cost  chargeable  to 
owners  of  abutting  property,  and  certify  this 
to  the  mayor  and  city  council;  that  the  latter 
should  make  an  examination,  and,  if  the  ac- 
tion were  found  correct,  they  should  approve 
it,  and  cause  the  clerk  to  give  written  notice 
of  the  result  to  such  owners  of  abutting  prop- 
erty ;  that  the  amount  so  assessed  should  be- 
come Immediately  due  and  payable;  that  a 
copy  of  the  notice  should  be  served  on  the 
ovnier  or  occupant ;  and  that  the  city  should 
proceed  immediately  to  collect  and  pay  over 
the  money  to  the  board  of  public  works.  It 
was  also  provided  that  if  any  owner  of  abut- 
ting property  should  desire  to  contest  the 
amount  of  the  assessment  thereon,  or  the  le- 
gality of  any  proceeding  growing  out  of  or 
connected  with  the  pavement  of  the  streets 
of  the  city,  he  might  do  so  by  means  of  an 
application  for  a  writ  of  injunction,  but  that 
no  temporary  restraining  order  or  permanent 
injunction  should  be  granted  unless  and  un- 
til such  contestant  should  first  pay  to  the 
city  the  full  amount  admitted  by  him  to  be 
due,  with  interest  thereon;  and  it  was  re- 
quired that  these  facts  should  be  fully  stated 
in  detail  in  the  petition  and  verified  by  the 
applicant 
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On  Angnst  17,  1909,  an  act  was  approved 
the  purpose  of  which  was  to  amend,  consoli- 
date, and  supersede  the  several  acts  incorpo- 
rating the  city  of  Rome,  and  to  create  a  new 
charter  and  municipal  government  therefor. 
Acts  1909,  p.  1255.  This  included  provisions 
in  regard  to  the  board  of  public  works,  the 
paving  of  streets,  etc.,  of  a  generally  similar 
nature  to  those  in  the  former  act,  but  declar- 
ed that  the  previous  acts  were  repealed.  The 
method  of  contesting  the  amount  of  the  as- 
sessment against  abutting  property  or  the  le- 
gality of  any  proceeding  growing  out  of  or 
connected  with  the  pavement  of  the  streets, 
provided  by  the  last-mentioned  act,  was  by 
means  of  an  affidavit  of  illegality,  stating  the 
cause  of  such  illegality  and  the  amount 
which  the  affiant  admitted  to  be  due.  The 
amount  so  admitted  was  required  to  be  paid 
to  the  levying  officer  before  the  affidavit 
should  be  received;  and  upon  the  filing  of 
such  affidavit  it  was  to  be  returned  to  the 
Superior  Court  for  trial.  The  worlc  involved 
In  the  present  controversy  was  done  after 
the  passage  of  the  act  of  1908,  and  upon  the 
refusal  to  pay  the  assessment  executions 
were  issued  in  May,  1909.  In  January,  1910, 
they  were  levied  and  petitions  were  filed  to 
enjoin  further  proceedings  under  them. 

[1]  1.  The  objections  made  to  the  passage 
of  the  acts  involved  are  concluded  by  the  de- 
cisions in  De  Loach  v.  Newton,  134  Ga.  739, 
68  S.  E.  708,  and  Atlantic  Coast  Line  R.  Co. 
V.  State,  135  Ga.  645,  69  S.  E.  725. 
'  [2]  2.  The  next  question  which  arises  is 
whether  the  act  of  1907  (as  amended  by  that 
of  1908)  and  the  act  of  1909  were  void,  on 
the  ground  that  they  afforded  no  due  process 
of  law  by  which  the  owner  of  property  abut- 
ting on  a  paved  street  might  contest  the 
amount  and  legality  of  the  assessment  On 
behalf  of  the  plalntififs  in  error  it  was  con- 
tended that  they  did  not  do  so,  and  that 
therefore  such  an  assessment  amounted  to 
taking  property  without  due  process  of  law. 
In  Londoner  v.  City  and  County  of  Denver, 
210  U.  S.  373,  385.  28  Sup.  Ct  708,  52  L.  Ed. 
1103,  referring  to  the  assessment,  apportion- 
ment, and  collection  of  taxes,  it  was  said  that 
due  process  of  law  requires  that  at  some 
tftage  of  the  proceedings  before  the  tax  be- 
comes irrevocably  fixed,  the  taxpayer  shall 
Aave  an  opportunity  to  be  heard,  of  which 
he  must  have  notice,  either  personal  or  by 
publication,  or  by  a  law  fixing  the  time  and 
place  of  the  hearing.  In  Hagar  v.  Reclama- 
tion District,  etc.,  Ill  U.  S.  701,  4  Sup.  Ct. 
663,  28  L.  Ed.  569,  it  was  said:  '*The  law 
authorizing  the  imposition  of  a  tax  or  assess- 
ment upon  property  according  to  its  value 
does  not  infringe  that  provision  of  the  four- 
teenth amendment  to  the  Constitution  which 
declares  that  no  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law,  if 
the  owner  has  an  opportunity  to  question  tlie 
validity  or  the  amount  of  it,  either  before 
that  amount  is  determined,  or  in  subsequent 
proceedings  for  its  collection.**    Winona  &  St. 


Petar  Land  Co.  t.  Minnesota,  159  U.  S.  526, 
537,  16  Sup.  Ct  S3,  40  U  Ed.  247;  Ken- 
tucky RaUroad  Cases,  115  XT.  8.  821,  331,  6 
Sup.  Ct  57,  29  L.  Ed.  414. 

[8]  In  McMlUen  v.  Anderson,  96  IT.  8.  37, 
24  L.  Ed.  835,  it  was  held  that  a  statute 
which  gives  a  person  against  whom  taxes 
are  assessed  a  right  to  enjoin  their  collection, 
and  have  their  validity  Judicially  determined, 
afforded  due  process  of  law,  notwithstanding 
he  was  required  to  give  security  in  advance. 
The  legislative  act  then  under  consideration 
authorized  an  injunction  to  stay  the  wrong- 
ful collection  of  a  tax.  It  regulated  the  pro- 
ceedings, and  declared  that  they  should  be 
treated  as  preferred  cases,  and  imposed  a 
double  tax  upon  a  dissolution  of  the  injunc- 
tion. It  was  argued  that  this  was  not  due 
process  of  law,  because  the  Judge  granting 
the  injunction  was  required  to  take  security 
of  the  applicant,  and  that  no  remedial  pro- 
cess could  be  within  the  meaning  of  the  Con- 
stitution  which  required  such  a  bond  as  a 
condition  precedent  to  its  issue.  Of  this  ar- 
gument Mr.-  Justice  Miller  said:  "It  can 
hardly  be  necessary  to  answer  an  argument 
which  excludes  from  the  definition  of  due 
process  of  law  all  that  numerous  class  of 
remedies  in  which,  by  the  rules  of  the  court 
or  by  legislative  provisions,  a  party  invoking 
the  powers  of  a  court  of  Justice  is  required 
to  give  that  security  which  is  necessary  to 
prevent  Its  process  from  being  used  to  work 
gross  injustice  to  another."  If  an  assessment 
is  not  wholly  unlawful,  but  only  excessive, 
it  does  not  deprive  an  owner  of  abutting  prop- 
erty of  due  process  of  law  for  the  act  giving 
such  remedy  to  require  him  to  pay  what  he 
admits  to  be  due  in  order  to  contest  that 
part  which  he  claims  to  be  excessive.  Such 
a  requirement  is  recognized  as  a  sound  rule 
of  equity.  In  National  Bank  v.  Kimball,  103 
U.  S.  732,  733,  26  L.  Ed.  469,  it  was  said  that 
a  person  should  not  be  permitted,  because  his 
tax  is  in  excess  of  what  is  Just  and  lawful,  to 
screen  himself  from  paying  any  tax  until  the 
precise  amount  which  he  ought  to  pay  is  as- 
certained by  a  court  of  equity.  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  663. 
Both  the  act  of  1907,  as  amended  by  that  of 
1908,  and  the  act  of  1909,  required  notice  of 
the  assessment  to  be  given  to  the  owner  of 
property  abutting  upon  the  paved  street,  and 
provided  a  legal  method  of  contesting  the  le- 
gality of  the  proceedings  and  the  amount  of 
the  assessment  Neither  of  them  denied  to 
the  property  owner  due  process  of  law  in  this 
respect  Speer  v.  Mayor  and  Council  of 
Athens,  86  Ga.  49,  11  S.  B.  802,  9  U  R.  A. 
402. 

Counsel  for  plaintiff  In  error  cited.  In  re- 
gard to  what  is  known  as  the  'front  foot 
rule"  of  assessment  the  case  of  Norwood  ▼• 
Baker,  172  U.  8.  269,  19  Sup.  Ct  187,  43  L^ 
Ed.  443*  That  decision  has  been  discussed 
by  the  Supreme  Court  of  the  United  States 
in  several  other  later  cases.  See  Frendi  t. 
Barber  Asphalt  Paving  Co.,  181  U.  a  324,  21 


Qa.) 


CABR  T.  BATl4EDaE 


773 


Sup.  Ct  (S25,  45  L.  Ed.  879;  Tonawanda  ▼. 
Lyon,  181  U.  S.  389.  21  Sup.  Ct.  609,  45  L.  Ed. 
908 ;  Webster  v.  Fargo,  181  U.  S.  394,  21  Sup. 
Ct.  623,  45  Tj,  Ed.  912 ;  Cass  Farm  Co.  ▼.  De- 
troit. 181  U.  S.  396,  21  Sup.  Ct  644,  45  L. 
Ed.  914;  Detroit  v.  Parker,  181  U.  S.  399. 
21  Sup.  Ct  624,  45  L.  E3d.  917;  Wormley  ▼. 
District  of  Columbia,  181  U.  S.  402,  21  Sup. 
Ct  609,  45  L.  Ed.  921;  Shumate  ▼.  Hemau, 
181  U.  S.  402,  21  Sup.  Ct  645.  45  L.  Ed.  922; 
Farrell  v.  West  Chicago  Park  Commissioners, 
181  U.  S.  404,  21  Sup.  Ct.  609,  45  h.  Ed.  924. 
It  would  not  be  profitable  to  enter  Into  a 
discussion  of  the  views  entertained  by  the 
majority  and  minority  of  the  court  In  those 
cases.  It  might  not  be  amiss,  however,  to 
suggest  that  If  the  general  rule  is  to  allow 
assessments  by  tbB  front  foot,  and  the  excep- 
tion Is  only  where  such  an  assessment  be- 
comes confiscatory  In  character,  whether 
wholly  or  partially  so,  it  would  seem  that 
the  person  who  seeks  to  bring  himself  within 
the  exceptional  status  ought  to  allege  facts 
mifllclent  for  that  purpose.  In  the  ease  at 
bar,  as  we  have  stated,  the  plaintiffs  In  error 
were  afforded  ample  opportunity  to  contest 
the  assessments,  either  as  to  their  amount  or 
legality;  and  neither  on  the  face  of  the 
statute  nor  in  the  pleadings  or  evidence  was 
there  anything  to  show  that  the  assessment 
was  confiscatory  in  character,  either  wholly 
or  partially.  Indeed,  the  Norwood  Case  seems 
to  have  been  put  into  the  brief  of  the  plain- 
tiff in  error  rather  suggestively  and  tenta- 
tively than  as  applicable  to  any  substantial 
point  made  by  the  pleadings  or  evidence. 

[4]  It  was  contended  that  the  acts  of  1907 
and  1908  were  repealed  by  that  of  1909,  and 
that  this  destroyed  any  right  on  the  part  of 
the  dty  to  collect  executions  Issued  prior  to 
the  passage  of  the  last-mentioned  act.  It  has 
been  said  that,  as  a  general  rule,  the  repeal 
of  a  statute  without  any  reservation  takes 
away  all  remedies  given  by  the  repealed  stat- 
ute. But  where  a  new  statute  is  a  substan- 
tial re-enactment  of  an  old  one,  and  express- 
ly recognizes  and  makes  provision  in  regard 
to  rights  and  remedies  which  accrued  under 
It  the  general  rule  is  not  applicable.  Sec- 
tion 6  of  the  Civil  Code  of  1910  declares 
that  "laws  looking  only  to  the  remedy  or 
mode  of  trial  may  apply  to  contracts,  rights, 
and  offenses  entered  Into  or  accrued  or  com- 
mitted prior  to  their  passage;  but  in  every 
case  a  reasonable  time  subsequent  to  the 
passage  of  the  statute  should  be  allowed  for 
the  citizen  to  enforce  his  contract,  or  protect 
his  right."  The  act  of  1909  did  not  merely 
repeal  the  prior  acts  and  stop.  It  dealt  with 
the  same  general  subject-matter  of  the  board 
of  public  works,  and  the  pavement  and  im- 
provement of  streets,  and  in  the  same  gener- 
al  manner.  It  made  provision  for  the  contest 
of  the  amount  or  legality  of  the  assessment 
by  means  of  an  aflSdavit  of  illegality;  and 
it  recognized  and  substantially  preserved  the 
existing  order  of  things.  It  expressly  refer- 
red to  executions  issued  under  the  act  of 


1907,  and  authorlsBsd  their  transfer.  It  de- 
clared that  all  the  rights,  powers,  titles, 
property,  easements,  and  hereditaments  then 
belonging  to  the  city  of  Rome  should  be 
vested  in  it  under  its  new  charter.  Such  an 
enactment  did  not  destroy  the  right  of  the 
city  to  collect  executions  issued  under  the  act 
of  1907,  nor  did  it  leave  the  owner  of  abut- 
ting property  without  a  remedy  to  contest 
the  amount  or  legality  thereof. 

[6]  The  executions  involved  in  these  cases 
commanded  that  the  city  marshal  should 
cause  to  be  made  the  amount  of  the  assess- 
ment with  Interest  "of  the  goods,  chattels, 
lands,  and  tenements  of  [the  named  owner 
of  abutting  property],  and  especially  of  the 
property'*  abutting  on  the  paved  street  de- 
scribing it.  They  were  levied  on  the  property 
of  the  plaintiffs  so  described.  In  tiie  equi- 
table petitions  it  was  alleged  that  such  execu- 
tions were  against  the  plaintiffs  personally, 
as  well  as  being  made  a  special  Hen  against 
the  property  abutting  on  the  street  which 
had  been  paved,  "while,  under  the  law,  it 
could  only  be  Issued  as  a  judgment  in  rem 
against  the  particular  property  abutting  on 
said  street  so  paved."  By  the  expression 
"under  the  law"  reference  was  doubtless 
made  to  the  legislative  act,  and  no  attack 
was  made  upon  the  act  Itself  in  reference  to 
this  provision.  This  complaint  was  not  re- 
ferred to  in  the  brief  on  behalf  of  the  plain- 
tiff in  error,  and  will  therefore  be  treated  as 
abandoned.  It  is  accordingly  unnecessary  to 
compare  the  provisions  of  the  act  with  the  fl. 
fa.  Issued  under  It 

[6]  As  we  have  held  that  the  acts  of  the 
Legislature  under  which  these  proceedings 
were  taken  were  not  void  for  any  of  the 
reasons  urged  against  them,  and  that  the 
charter  of  the  city  of  Rome  furnished  an 
ample  remedy  to  the  owner  of  an  abutting  lot 
to  contest  the  amount  of  such  assessment  or 
the  legality  of  the  proceedings  to  levy  and 
collect  it,  the  present  petitions,  as  brought 
would  not  authorize  an  injunction.  Regen- 
stein  V.  City  of  Atlanta,  98  Ga.  167,  25  S.  E. 
428.  We  do  not  therefore,  deal  with  the 
numerous  complaints  made  in  regard  to  a 
failure  by  the  city  officials  to  comply  with 
requirements  of  the  act  before  and  after  the 
work  was  done.  The  injunction  was  properly 
refused  in  both  cases. 

Judgment  affirmed  in  each  case.  All  the 
Justices  concur. 

(126  Ob.  61») 
CABR  V.  BATLBDGB  et  aL 
(Supreme  Court  of  Georgia.     June  23,  1911^ 

(8ylMu$  by  the  Court.) 

RnuNos  ON  Demxtbbeb. 

.  The  petition  was  not  subject  to  nnexal 
demurrer,  nor  was  it  subject  to  any  of  m  sp^ 
dal  demurrers  overruled  by  the  court 

Error  from  Superior  Court  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 
Action    by   W.    H.    Ratlcdge   and   others 
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against  H.  J.  Garr.    Judgment  for  plalntlfliB, 
and  defendant  brings  error.    Affirmed. 

Dodd  &  Dodd  and  J.  B.  Stewart,  for  plain- 
tiff in  error.  Lavender  B.  Bay  and  J.  B. 
Stewart,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(196  Oa.  456) 

LOUISVILLB  &  N.  B.  00.  ▼.  SMITH. 
(Supreme  Court  of  Georgia.     June  19,  1911.) 

(SyUahfU  ly  the  Court.) 

1.  DaMAGSB    (i    173*>— PBBSONAIi    Injtjbibs— 
BnUBNCB. 

Where  damages  are  claimed  for  a  negligent 
injury  to  a  finger,  it  is  not  error  to  allow  ques- 
tions properly  illustrating  the  extent  of  the  in- 
jury in  its  effect  opou  the  injured  person's  pur- 
suit of  his  ordinary  Tocation  in  life. 

[E3d.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  i  173.*] 

2.  New  Tbial  (f  40*)— Instbitotions. 

Where  contributory  negligence  of  the  plain- 
tiff is  not  pleaded,  either  as  a  complete  de- 
fense or  in  mitigation  of  damages,  it  is  not 
ground  for  new  trial,  in  the  absence  of  a  writ- 
ten request,  that  the  court  omitted  from  his 
instructions  the  principle  that,  if  plaintiff  and 
defendant  are  both  at  fault,  the  former  may 
recover*,   but  his  damages  will  be  diminished  in 

groportion  to  the  amount  of  default  attributa- 
le  to  him.     Southern  Ry.  Co.  v.  Hooper,  110 
Ga.  779,  36  S.  E.  232. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (§  62-66;  Dec.  Dig.  i  40.*] 

3.   iNBTBUCnONS. 

The  charge  of  the  court  was  applicable  to 
the  case,  and  properly  adjusted  to  the  issues 
raised  by  the  pleadings.  The  evidence  author- 
ized the  verdict 

Error  from  Superior  Court,  Fannin  Coun- 
ty;   T.  A.  Brown,  Judge  pro  hac. 

Action  by  W.  D.  Smith  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Wm.  Butt  and  D.  W.  Blair,  for  plaintiff 
in  error.  O.  B.  Dnpree  and  Gober  &  Grif- 
fin, for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


086  Oa.  456) 

STBICKXIN  v.  BBOTHERTON. 

BBOTHERTON  v.  STRICKUN. 
(Supreme  Court  of  Georgia.     June  19,  1911.) 

{ByUahu9  by  the  Court,) 

Apfeai.  and  Ebbob  (i  856*)— Gbanthtg  ov 
New  Tbial— Review. 

The  court  below  granted  a  first  new  trial 
upon  special  grounds,  contained  in  the  motion, 
oomplaming  of  certain  instructions  of  the  court 
to  the  jury,  and  oyerruled  the  motion  as  to  the 
other  grounds.  Both  parties  excepted  to  the 
judgment  of  the  court.  It  cannot  be  said  that 
the  verdict  was  demanded  by  the  evidence,  and, 
that  being  the  case,  the  judgment  granting  a 
first  new  trial  will  not  be  disturbed;    and  this 


court  will  not  inquire  Into  the  sufiidency  of 
the  grounds  upon  which  a  new  trial  was  grant- 
ed, nor  those  which  were  overruled,  but  the 
court  below,  having  itself  granted  a  new  trial, 
will  be  allowed,  at  the  next  hearing,  to  deal 
with  the  case  de  novo  under  the  evidence  as  it 
may  then  be  developed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3423;  Dec.  Dig.  §856.*] 

Error  from  Superior  Court,  Oatoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  Beatrice  Stricklin,  by  her 
next  friend,  and  Napoleon  Brotherton. 
From  a  Judgment  of  the  court  granting  a 
new  trial,  both  parties  bring  error.  Affirmed 
on  the  main  bill  of  exceptions,  and  cross- 
bill of  exceptions  dismissed. 

W.  BX  Mann  and  W.  H.  Payne,  Jr.,  for 
plaintiff  in  error.  Samuel  P.  Maddox  and 
Jas.  E.  Bosser,  for  defendant  In  error. 

BECK,  J.  Judgm^it  affirmed  on  the  main 
bill  of  exceptions;  cross-bill  of  exceptions 
dismissed.    All  the  Justices  concur* 


9  Ga.  App.  4S4) 
EASTEBUNG   v.    STATE.      (No.   3,300.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911.) 

(8yllahu$  by  the  Court.) 

1.  Cbiuinal  Law  (8  1106*)— Wbit  of  Ebbob 
—Dismissal. 

When  it  appears  that  the  clerk  of  the  trial 
court  has  failed  to  transmit  to  the  Court  of 
Appeals  within  the  time  prescribed  by  law,  the 
bill  of  exceptions  and  the  transcript  of  the  rec- 
ord, and  that  an  attorney  for  the  plaintiff  in 
error  *'ha8  been  the  cause  of  the  delay,  bv  con- 
sent, direction,  or  procurement  of  any  kind." 
the  writ  of  error  will  be  dismissed.    Civil  Code 

1910,  §j  6185,  6186;  Budden  y.  Brooks,  123 
Ga.  882,  51  S.  E.  727;  Wilson  v.  State,  124 
Ga.  30,  52  S.  EL  81:  Pope  v.  State,  93  6a. 
216,  18  S.  E.  649;  Calhoun  v.  State,  91  6a. 
112,  16  S.  El  379. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2890-2892;  Dec.  Dig.  { 
1106.*J 

2.  Cbiminal  Law  (}  1106^)— Wbit  ov  Ebbob 
—  Dismissal  —  Delay    in    Filing    Tban- 

SCBIPT. 

The  bill  of  exceptions  in  tliis  case  was 
filed  in  the  clerk's  office  of  the  city  court  on 
January  4,  1911.  The  transcript  of  the  record 
was  certified  by  the  derk  on  March  14,  1911, 
and  reached  the  Court  of  Appeals  March   16» 

1911.  The  clerk  of  the  city  court  certified  that 
the  delay  was  caused  by  reason  of  the  fact  that 
the  attorney  for  the  plaintiff  in  error  requested 
him  not  to  send  the  case  up,  and  finally  said 
that  he  would  dismiss  the  case.  T^e  deik 
further  certified,  that  subsequent  to  this  request 
by  the  attorney  for  the  plaintiff  in  error  he 
certified  and  sent  up  the  record  as  soon  as 
possible,  in  pursuance  of  the  request  made  by 
the  solicitor  general  tliat  he  do  so.  The  facts 
place  the  attorney  for  the  plaintiff  in  error  in 
the  attitude  of  consenting  to,  directing,  or  pro- 
curing the  delay  of  the  clerk  in  making  out 
and  certifying  a  transcript  of  the  record  within 
the  time  prescribed  by  the  statute.  For  these 
reasons  the  writ  of  error  is  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2890-2892;  Dec.  Dig.  | 
1106.*] 
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Error  from  Superior  Gonrt,  Tattnall  Goan- 
ty;   P.  E.  Seabrook,  Judge. 

Boy  Easterllng  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

H.  H.  Elders  and  Hines  &  Jordan,  for 
plaintiff  in  error.  N.  J.  Norman,  Sol.  (3en., 
and  Edwin  A  Ck)hen,  for  the  State. 

HILL,  a  J.    Writ  of  error  dismissed. 


(9  Ga.  App.  488) 

BATTLE  V.  ATKINSON.    (No.  8,285.) 
(Court  of  Appeak  of  Georgia.    June  29,  1911.) 

(Syllabiu  hy  the  Court.) 

1.  Cabbiebs  (f  196*)  —  Action  fob  Fbeioht 
Eabned  —  Set- Off  and  Countebci:.aim  -^ 
Damages. 

Where  an  action  is  brought  by  a  carrier  to 
recover  freight  charges  upon  a  shipment  deliver- 
ed by  the  carrier  to  the  defendant  without  re- 
quiring payment  of  the  freight  it  is  permissible, 
under  the  procedure  in  this  state,  for  the  de- 
fendant to  file  a  plea  of  recoupment,  setting  up 
that  the  carrier  damaged  the  shipment,  and 
thereby  to  set  off  the  amount  of  these  damages 
against  the  plaintiflTs  recovery,  and.  if  the  dam- 
ages exceed  the  amount  of  the  freight  charges, 
to  recover  a  judgment  against  the  carrier  for  the 
excess. 

[Ed.  Note.^For  other  cases,  see  Carriers,  Cent 
Dig.  §  881 ;  Dec.  Dig.  1 196.*] 

2.  Cabbiebs  (i  196*)  —  AcnoN  fob  Fbeioht 
Chaboes—Set-  Off— Daicaoes. 

Under  the  act  of  Congress  commonly  known 
as  the  "Hepburn  Act"  (Act  July  29,  1900.  c. 
3591,  d4  Stat  584  [U.  S.  Comp.  St  Supp.  1909, 
?.  1149]),  a  common  carrier  cannot  accept  any- 
thing but  money  in  payment  of  freight  and  other 
transportation  charges.  Nevertheless,  if  in  the 
course  of  the  transportation  the  carrier  has  dam- 
aged the  goods,  and  has  delivered  them  without 
requiring  payment  of  the  charges  at  the  time. 
and  brings  an  action  against  the  shipper  for 
the  recovery  of  ^e  charges,  there  is  nothing  in 
the  letter  or  the  spirit  of  the  act  of  Congress 
which  prevents  the  defendant  from  filing  a  plea 
of  recoupment,  alleging  the  damages  done  to 
the  shipment,  and  setting  them  off  against  the 
plaintiff's  recovery  of  the  freight  charges,  and, 
if  the  damages  exceed  the  freight  charges,  re- 
covering a  judgment  against  the  carrier  for  the 
excess. 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Cent  Dig.  |  881 ;   Dec.  Dig.  §  196.*] 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  by  H.  M.  Atkinson,  receiver,  against 
J.  J.  Battle.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

T.  W.  Mattoz  and  T.  H.  Parker,  for  plain- 
tiff in  error.  J.  H.  Merrill,  J.  A.  Wilkes,  and 
RoBser  &  Brandon,  for  defendant  in  error. 

POWELL^  J.  The  receiver  of  the  Atlanta, 
Blrmlngbam  St  Atlantic  Railroad  Company 
brought  suit  In  the  city  court  of  Monltrie 
against  Battle  for  the  recovery  of  $387  and 
Interest  on  an  account  for  freight  charges 
on  two  can  of  live  atodc  shipped  from  a 
p<^nt  in  Illinois  to  Moultrie,  Ga.;  it  being 
alleged  that  at  the  time  of  the  arrival  of  the 


live  8to<^  at  destination  It  was  important 
for  them  to  be  unloaded  promptly,  that  for 
that  reason  the  defendant  was  allowed  to 
take  possession  without  first  paying  the 
freight  bill  and  other  charges,  that  the  ship- 
ment was  delivered  upon  the  defendant's 
promise  to  pay  these  amounts  as  soon  as 
they  could  be  ascertained,  and  that  he  had 
failed  and  refused  to  do  so.  The  defendant's 
answer  admitted  that  the  account  sued  on 
was  prima  facie  correct  that  it  represented 
correctly  the  amount  of  freight  charges  due 
upon  the  shipment,  and  that  the  shipment 
had  been  delivered  to  him  without  these' 
things  being  paid  for.  He  denied  that  he 
had  made  any  express  promise  to  pay  them, 
but  admitted  that  he  would  be  liable  there- 
for, were  it  not  for  the  other  matters  which  . 
he  pleaded,  namely,  that  the  shipment  was 
delivered  in  bad  condition,  having  been  dam- 
aged In  transit  and  that  he  accepted  the 
shipment  Ttom  the  agent  of  the  railroad  com- 
pany on  the  understanding  that  the  damages 
would  be  adjusted  and  paid  within  a  few 
days,  which  had  not  been  done;  that  the 
damage  caused  to  the  shipment  In  the  course 
of  transportation  amounted  to  |1,225,  for 
which  amount  he  pleaded  recoupment  against 
the  plaintiff's  claim,  and  a  Judgment  for  the 
excess.  The  plaintiff  demurred  to  this  an- 
swer, contending  first  that  it  was  an  effort 
to  set  off  a  cause  of  action  ex  delicto  against 
a  cause  of  action  ex  contractu,  which  is  not 
permissible  in  this  state,  and  then  that  to 
allow  tbe  defendant  to  maintain  this  defense 
against  the  suit  for  freight  charges  would 
be  in  violation  of  the  act  of  Congress  of 
June  29,  1906,  which  provides:  **No  carrier 
shall  refund  or  remit,  in  any  manner  or  by 
any  device,  any  portion  of  the  rates,  fares 
and  charges  so  specified."  The  court  sustain- 
ed the  general  demurrer  to  the  defendant's 
answer  and  struck  the  defense. 

[1]  The  first  question  presented  is  one  of 
local  Jurisprudence.  It  merely  Involvei^  the 
question  of  whether  a  defendant,  under  the 
procedure  in  this  state,  can  recoup  damages 
to  a  shipment  in  an  action  brought  by  a 
carrier  for  the  recovery  of  the  freight  charg- 
es. This  question  is  determined  by  the  Code 
of  this  state.  Civil  Code  (1910)  {  4350,  pro- 
vides: ''Recoupment  is  a  right  of  the  defend- 
ant to  have  a  deduction  from  the  amount  of 
the  plaintiffs  damages,  for  the  reason  that 
the  plaintiff  has  not  complied  with  the  cross- 
obligation  or  independent  covenants  arising 
under  the  same  contract"  Section  4353  pro- 
vides: "Recoupment  may  be  pleaded  in  all 
actions  ex  contractu,  where  from  any  rea- 
son the  plaintiff  under  the  same  contract  is 
in  good  conscience  liable  to  defendant  And 
in  all  cases  where,  under  the  laws  of  this 
state,  recoupment  may  be  pleaded,  if  the 
damages  of  the  defendant  shall  exceed,  in 
amount,  those  of  the  plaintiff,  the  defendant 
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BhaD  In  mich  caMi  recoTer  of  the  plaintUf  tbe 
amoant  of  such  ezoesB."  Whether  recoup- 
ment may  be  pleaded  or  not  depends,  not  so 
much  upon  whether  the  defendant  who  seeks 
it  asserts  it  as  if  It  arose  ez  contractu  or 
ex  delicto,  but  upon  whether,  for  any  reason, 
the  plaintiff  in  good  conscience  is  liable  to 
the  defendant  for  the  amount  under  the 
same  contract  The  plaintiff  in  this  case 
sued  to  recover  compensation  for  the  services 
it  had  performed  in  the  execution  of  its  part 
of  the  contract,  and  the  defendant  seeks  to 
recoup  certain  losses  which  he  incurred  by 
reason  of  the  fact  that  there  was  a  failure 
on  the  plaintiff's  part  to  perform  this  con- 
tract as  it  should  have  been  performed. 
Therefore  the  plea  of  recoupment  was  per- 
missible, under  the  practice  in  this  state. 

[2]  2.  The  other  point  presents  a  federal 
question.  Is  there  anything  in  the  act  of 
Congress,  commonly  known  as  the  ^'Hepburn 
Acf  which  would  prevent  a  court  from 
allowing  the  defendant  to  take  advantage  of 
this  right  of  recoupment  as  against  the  car- 
rier's suit  to  recover  charges  upon  a  ship- 
ment? Under  the  act  of  Congress  and  the 
decisions  that  have  been  made  in  reference 
thereto  relating  to  the  carrier's  charges  for 
interstate  shipments,  it  is  now  settled  be- 
yond controversy  that  no  device  or  arrange- 
ment of  any  kind  is  permissible  by  which  the 
carrier  can  accept  anything  but  money  in 
payment  of  freight  charges,  and  that  the 
sum  so  charged  must  be  the  published  rate 
applicable  to  all  persons  alike  and  subject  to 
no  rebate  for  any  cause  whatever.  The  act 
of  June  29,  1006,  amending  the  previous  law, 
prohibited  the  carrier  from  charging,  col- 
lecting, or  receiving  from  any  person  or  per- 
sons, not  only  a  "greater  or  less  compensa- 
tion" for  any  services  to  be  rendered  than 
is  charged,  collected,  or  received  from  all 
other  persons  for  like  services,  but  also  from 
charging,  collecting,  or  receiving  "different 
compensation";  and  to  require  one  person 
to  pay  in  money  and  to  allow  another  person 
to  pay  in  commodities  or  In  promises,  or  in 
any  other  way  than  in  money  violates  this 
prohibition.    L.  ft  N.  R.  Co.,  v.  Mottley,  219 

U.  S.  467.  81  Sup.  Ct  265.  55  L.  Ed.  ; 

Chicago  Ry.  Co.  v.  United  States,  219  U.  S. 
486,  31  Sup.  Ct  272,  55  L.  Ed.  — .  The  car- 
rier cannot  agree  to  collect  less  than  the 
published  rate  from  the  shipper  in  considera- 
tion of  a  release  of  a  claim  for  unliquidated 
damages  arising  out  of  other  transactions. 
Union  Pac.  Ry.  Co.  v.  Goodrldge,  149  U.  S. 
690.  13  Sup.  Ct  970,  87  L.  Ed.  896.  This 
nrach  may  be  taken  as  established;  and 
still,  with  this  as  one  of  the  postulates  of  the 
proposition  before  us,  we  are  of  the  opinion 
that  the  court  has  the  right  to  allow  the 
plea  of  recoupment,  and  to  allow  the  defend- 
ant to  avail  himself  of  the  defense,  provided 
he  makes  proof  of  the  facts  at  the  trial. 
The  established  rates  and  charges  are  allow- 
ed and  are  payable  as  compensation  for  the 


performance  of  a  contract  of  carriaye  execut- 
ed according  to  its  express  and  implied 
terms,  and  there  is  nothing  In  the  letter  or 
the  spirit  of  the  federal  statute  on  the  sub- 
ject tending  to  defeat  or  diminish  the  car- 
rier's liability  for  damages  arising  from  its 
failure  to  perform  its  contract  accordingly. 
The  contract  of  the  carrier  is  not  merely  for 
transportation,  but  for  safe  transportation, 
for  the  carrying  of  the  goods  without  caus- 
ing damage  thereto,  and  even  for  the  insur- 
ing of  their  safety  to  the  extent  of  the  rec- 
ognized rule  as  to  the  liability  of  a  common 
carrier  as  a  quasi  insurer  of  goods  bailed 
to  it  for  carriage.  If  the  carrier  has  com- 
pleted transportation  and  has  collected  the 
usual  charges  from  the  shipper,  but  has  dam« 
aged  the  goods  or  has  allowed  them  to  be- 
come damaged  by  causes  for  which  It  is  lia- 
ble, the  shipper  has  a  right  of  acticm  against 
the  carrier  for  the  damage,  and  these  dam- 
ages are  payable  In  money,  just  as  the  car- 
rier's claim  for  transportation  charges  is 
payable  In  money.  The  United  States  Su- 
preme Court  referred  to  this  principle  (that 
the  carrier  must  pay  as  well  as  be  paid  only 
in  money)  In  the  Mottley  Case^  supra,  saying, 
"The  passenger  has  no  right  to  buy  tickets 
with  services,  advertising,  releases,  or  prop- 
erty, nor  can  the  railroad  company  buy  serv- 
ices, advertising;  releases,  or  property  with 
transportation." 

Here  we  have  a  case  where  the  carrier  did 
not  receive  cash  for  the  transportation,  and 
where  it  did  not  pay  cash  in  settlement  for 
the  damages  it  had  done  to  the  shipment; 
and  it  brings  its  action  against  the  shipper^ 
asking  the  court  to  lend  the  aid  of  its  pro- 
cesses for  the  collecting  of  the  money  due 
for  the  freight  charges,  and  the  defendant 
merely  asks  the  court  while  it  has  both  par- 
ties thus  before  it  also  to  collect  for  him 
the  money  due  by  the  carrier  for  its  delin- 
quency in  executing  the  same  contract  The 
amount  due  to  the  one  party  is  liquidated, 
and  the  amount  due  to  the  other  is  un- 
liquidated ;  but  the  court  has  the  means  and 
the  power  to  liquidate  the  latter  claim,  and 
to  place  it  upon  the  same  footing  as  the  for- 
mer. The  very  object  of  allowing  pleas  of 
recoupment  and  set-off  and  all  similar  pleas 
is  to  prevent  a  multiplicity  of  suits,  and  to 
enable  the  court  when  it  has  ail  the  peces- 
sary  parties  before  it  to  adjudge  all  th^r 
respective  rights,  and  to  render  a  judgment 
which  will  finally  end  the  controversies 
pending  between  them.  Now,  If  the  shipper 
had  sued  the  carrier  in  a  separate  action 
and  had  recovered  judgment  say  for  the 
$1,200  he  alleged  to  be  the  amount  <rf  the 
damage  done  to  the  shipment  and  the  car- 
rier had  paid  over  to  him  twelve  f  100  bills, 
there  would  certainly  be  nothing  In  the  spir- 
it or  the  letter  of  the  act  of  (^ongress  te 
prevent  the  shipper  from  taking  four  of 
these  bills  and  paying  to  the  carrier  its  claim 
for  the  freight  charges.    The  effect  of  tn* 
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plea  In  the  present  case  is  simply  a  prayer 
on  tlie  defendant's  part  tnat  he  be  allowed 
to  consummate  tnis  same  end  through  the 
offices  of  the  court*  which  the  plalntUf  has 
llrst  invoked.  It  is  true  that  the  court,  in 
rendering  its  judgment,  will  dispense  with 
the  necessity  of  the  plalntllTs  paying  over 
the  full  amount  of  the  damages,  and  of  re- 
quiring the  defendant  to  hand  back  the 
amount  due  the  plaintiff,  and  will  strike  a 
balance,  and  will  merely  render  a  judgment 
requiring  the  losing  party  to  pay  the  dif- 
ference; but  It  is  not  with  mere  incidentals 
such  as  these  that  the  act  of  Congress  deals, 
or  which  it  was  intended  to  prohibit  It  is 
the  substance  of  the  thing  at  which  the  act 
of  Congress  alms,  and  the  form  which  the 
transaction  assumes  Is  immaterial.  No  mat- 
ter how  plausible  or  ingenious  may  be  the 
form  of  the  transaction,  if  the  spirit  or  the 
letter  of  the  act  is  violated,  the  transaction 
is  illegal.  And,  on  the  other  hand,  any  form 
may  be  adopted  which  does  not  violate  the 
letter  or  the  spirit  of  the  law;  and  for  the 
court  to  proceed  to  adjust  the  respective 
rights  of  the  parties  in  a  transaction  such 
as  this  is  in  no  sense  a  device  for  the  re- 
mitting or  the  refunding  of  any  portion  of 
the  rates  and  charges  with  which  the  act  of 
Congress  deals.  It  is  not  a  means  by  which 
a  particular  shipper  can  pay  anywise  dif- 
ferently from  what  other  shlpi)ers  may  pay, 
for  every  shipper  standing  in  a  similar  sit- 
uation may  pay  the  same  way;  that  is  to 
say,  the  rule  which  we  are  now  announcing 
Is  that  the  damages  due  to  the  shipper  may 
be  recouped  against  a  suit  for  the  freight 
charges  in  any  and  all  cases  where  the  car- 
rier sues  for  the  freight,  and  it  appears 
that  the  carrier  did  not  perform  shipment 
according  to  his  contract,  but  damaged  it 
In  the  course  of  the  transportation.  We 
think,  therefore,  that  the  conrt  erred  in 
striking  the  defense. 
Judgment  reversed. 


(9  Oa.  App.  4tt) 

KUNIANSKY  V.  HOGAN.    (No.  3,084.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(BvUahus  hy  the  OomrtJ 
Oabnishvent    (I   241*)— PsocEDuaK— Judo- 

MSNT   AOAINST   GaBNISHEB. 

A.  sued  B.  In  a  justice's  court  on  an  ac- 
count, and  had  process  of  garnishment  issued 
and  served.  The  garnishee  answered,  admitting 
indebtedness,  and  setting  op  that  this  indebted- 
ness was  ezen4>t  from  process  of  garnishment, 
because  it  was  an  indebtedness  for  daily,  week- 
ly, and  monthly  wages.  B.  dissolved  tne  gar- 
nishment by  alving  the  statutory  bond.  Before 
obtaining  a  judgment  against  B.,  and  without 
any    traverse   oi    the   garnishee's  answer,    the 

Justice  rendered  a  judgment  on  the  dissolution 
^ond  in  favor  of  A.  for  the  amount  of  the  in- 
debtedness admitted  by  the  garnishee's  answer. 
Held,  that  this  judgment  was  erronjsous,  first, 
because  there  was  no  previous  judgment  entered 
against  the  main  defendant;   and,  secondly,  be- 


cause there  was  no  traverse  of  tfie  garnishee's 
answer  and  no  judgment  rendered  finding  the 
property  or  funds  in  the  hands  of  the  gar- 
nishee subject  to  the  garnishment  Civil  Code 
1910,  SI  5281,  6282,  G&2:  Smith  v.  Kennedy, 
125  Qa.  880,  54  &  SL  781,  and  cases  dted. 

(£d.  Note.— For  other  eases,  see  Garnishment. 
Dec  Dig.  I  241.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   G.  L.  Bell,  Judge. 

Suit  between  Lewis  Kuniansky  and  W.  J. 
Hogan.  From  the  Judgment,  Kuniansky 
brings  error.    Afitoned. 

Geo.  W.  Brooks,  for  plaintiff  in  error.  8. 
C.  Chrane,  for  defendant  in  error. 

HILL,  CS.  J.    Judgment  affirmed. 


9  Oa.  App.  473) 

JONES,  Deputy  Sheriff,  v.  SPILLBB8  et  al. 

<No.  8,064.) 
(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(ByUahuM  5y  the  Court.) 

1.  BxXMPTiONS  d  84*)  —  Pbiobitt  ^  I^xir  vol 

SUPPLISS. 

A  mortgage  lien  given  to  a  merchant  for 
supplies,  fertiliser,  etc.,  to  enable  the  mort- 
gagor to  make  a  ero|L  is  not  superior  to  the 
statutory  exemption  allowed  under  CXvU  Code 
1910,  {  3416,  and  the  personal  property  so  set 
apart  as  exempt  is  not  subject  to  be  seised  and 
sold  under  an  execution  issued  on  a  foreclosnre 
of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  E^xemptiona. 
Cent  Dig.  {  109;   Dec  Dig.  {  84.*] 

2.  RXPLBVIN   d  120*)— FOBTHCOHINO   BoNn— 

Bbeach  or  Bonn. 

Where  a  fi.  fa.,  issued  on  a  mortgage  given 
for  supplies  furnished  to  the  mortgagor,  was 
levied  on  persona]  property,  and  subsequently 
the  property  was  replevied  and  a  forthcoming 
bona  given,  but  before  the  sale  day  the  prop- 
erty was  set  apart  as  a  statutory  exemption 
under  Civil  Code  1910,  I  8416.  the  levying  of- 
ficer could  not  make  a  saU  of  the  proper^,  and 
there  was  no  breach  of  the  forthcoming  bond  by 
reason  of  a  failure  to  produce  the  property  on 
the  day  of  sale. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Dec.  Dig.  I  12a»]  ^^ 

Error  from  City  Court  of  Cordele';  B.  F. 
Strozier,  Judge. 

Action  by  J.  H.  Jones,  D^uty  Sheriff,  for 
use,  etc,  against  Julia  Spillers  and  others. 
Judgment  for  defendants,  and  plainttf^ 
brings  error.    Affirmed. 

In  the  year  1908  the  Royal  Supply  Com- 
pany furnished  supplies,  fertHteer,  etc.,  to 
E.  J.  Spillers  for  the  purpose  of  making  his 
erop  for  that  year,  and  he  executed  to  the 
supply  company  a  mortgage  on  hhi  crop  of 
cotton,  com,  cane,  potatoes,  and  peas,  to 
secure  this  indebtedness.  Hie  mortgage  re- 
cited that  it  was  given  for  fertilisers  and 
supplies  to  enable  the  mortgagor  to  make 
his  crop  for  that  year.  The  indebtedness  for 
these  supplies  was  not  paid,  and  the  Royal 
Supply  Company  foreclosed  its  mortgage  and 
had  an  execution  issued  and  levied  on  the 
mortgagor's   crops,   gathered   and   growing. 
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The  wife  of  the  mortgagor  filed  her  claim  to 
a  portion  of  the  property  levied  on,  claim- 
ing that  it  was  not  subject  to  the  fl.  fa.,  for 
the  reason  that  it  was  set  apart  as  exempt 
from  levy  and  sale  in  accordance  with  Civil 
Code  1895,  |  2866  (Civil  Code  1910,  f  3416). 
She  gave  a  forthcoming  bond  to  the  deputy 
sheriff.  When  the  claim  case  was  called  for 
trial  in  the  city  court  of  Sylvester,  the  claim 
was  withdrawn.  The  Royal  Supply  Compa- 
ny brought  suit  on  the  forthcoming  bond,  al- 
leging that  there  had  been  a  breach  of  the 
bond,  for  the  reason  that  the  property  claim- 
ed had  been  disposed  of  by  the  claimant 
Mrs.  Spillers  and  her  surety  were  both  sued, 
and  they  filed  an  answer,  in  which  they  con- 
tended that  there  had  been  no  breach  of  the 
bond,  for  the  reason  that  the  property  was 
not  subject  to  levy  and  sale,  because  it  had 
been  set  aside  as  exempt  in  accordance  with 
the  Code  section  cited  above.  On  the  trial 
of  this  case  the  plaintiff  proved  its  allega- 
tions, and  proved  the  value  of  the  property 
set  out  in  the  forthcoming  bond.  In  fact, 
these  allegations  were  not  disputed;  but  in 
support  of  their  plea  the  defendants  offered 
in  evidence  a  properly  exemplified  copy  of 
the  homestead  exemption  granted  by  the  or- 
dinary. On  objection  this  evidence  was  ex- 
cluded by  the  court,  and  the  Jury  returned 
a  verdict  for  the  plaintiff.  The  defendants 
duly  made  a  motion  for  a  new  trial  on  the 
general  grounds,  and  on  the  special  ground 
that  the  court  erred  in  excluding  the  docu- 
mentary evidence  of  the  homestead  exemp- 
tion. The  trial  Judge  granted  the  motion,  on 
two  specific  and  controlling  groimds:  (1) 
That  it  was  erroneous  to  exclude  the  exemp- 
tion papers,  for  the  reason  that  there  could 
be  no  breach  of  the  defendant's  bond,  inas- 
much as  the  property  had  been  set  aside  as 
exempt  from  levy  and  sale;  and  (2)  that 
the  mortgage  lien  on  the  crop,  even  though 
for  supplies  furnished  to  make  the  crop,  un- 
less the  supplies  were  furnished  by  the  land- 
lord, was  inferior  to  an  exemption  of  per- 
sonalty set  aside  in  accordance  with  section 
2866  of  the  Civil  Code  of  1895.  Exceptions 
to  the  grant  of  a  new  trial  on  these  two  spe- 
cific grounds  were  duly  made^  and  the  case 
is  brought  here  for  review. 

J.  'i.  Hill  and  J.  W.  Dennard,  for  plain- 
tiff in  error.  Pearson  Ellis,  for  defendants 
in  error. 

BILL,  0.  J.  (after  stating  the  facts  as 
above).  [1]  The  one  controlling  question 
raised  by  the  record  is  whether  a  mort- 
gage lien  on  crops,  given  for  supplies  fur- 
nished to  the  mortgagor  to  make  the  crops, 
the  mortgagee  not  being  the  landlord,  is 
superior  to  an  exemption  of  personalty  (or 
"short  homestead**)  set  aside  in  accordance 
with  section  2866  of  the  Civil  Code  of  1895 
(QvU  Code  of  1910,  |  3416).  This  section 
provides  that  the  property  so  set  apart 
"shall  be  exempt  from  levy  and  sale  by  vir- 
tue of  any  process  whatever  under  the  laws 


of  this  state."  Tlie  act  of  1874  (Acts  1874, 
p.  19),  codified  in  section  2873  of  the  Civil 
Code  of  1895  (CivU  Code  1910,  {  3423),  pro- 
vides that  property  exempted  from  levy  and 
sale  as  provided  for  in  section  2866,  supra, 
"shall  not  be  exempt  from  levy  and  sale  for 
the  purchase  money,  or  state  and  county  or 
municipal  taxes";  and  it  is  insisted  by  the 
plaintiff  in  error  that,  under  former  rulings 
of  the  Supreme  Court,  supplies  furnished  to 
make  the  crops  are  in  the  nature  of  purchase 
money.  He  relies  upon  the  case  of  Tift  v. 
Newsom,  44  Ga.  600,  in  which  it  was  held 
that  "where  a  factor  makes  advances  to  a 
planter  and  takes  a  lien  upon  the  growing 
crops,  under  the  Revised  Code  [18731  {  1977 
[section  1978],  such  advances  are  in  the  na- 
ture of  purchase  money,  and  the  lioi  is  there- 
fore superior  to  the  wife's  title,  where  the 
crop  was  set  apart  to  her  as  personalty  un- 
der the  homestead  laws,  after  it  was  made"; 
and  it  is  insisted  that  this  decision  has  never 
been  overruled. 

The  Code  section  referred  to  therein  was 
taken  from  the  act  of  1873  (Acts  1873,  p. 
43),  which  provides  that  "landlords  •  •  • 
and  all  other  persons  furnishing  supplies, 
money,  farming  utensils,  or  other  articles  of 
necessity  to  make  crops,  and  also  all  persons 
furnishing  clothing  and  medicines,  supplies;, 
or  provisions  for  the  support  of  families,** 
etc.,  "shall  have  the  same  right  to  secure 
themselves  from  the  crops  of  the  year  in 
which  such  things  are  done  or  furnished,  up- 
on such  terms  as  may  be  agreed  upon  by  the 
parties,"  etc.  By  the*  act  of  1874  (Acts  1874, 
p.  18),  the  act  of  1873,  except  in  so  far  as  it 
referred  to  landlords,  was  repealed,  and  sec- 
tion 1978  of  the  Code  of  1873,  as  thus  chang- 
ed, appears  in  the  Code  of  1895,  as  section 
2800,  and  section  2800  by  its  terms  restricts 
the  right  of  a  lien  for  supplies  furnished  by 
landlord  to  tenant;  and  this  is  the  law  as  it 
now  stands.  Civil  Ck)de  1910,  {  3348.  In 
Watson  V.  Williams,  110  Ga.  321,  36  S.  E. 
344,  it  is  held  that  "personalty  set  apart  as 
exempt  under  section  2866  of  the 'Civil  (3ode 
[1895]  is  not  subject  to  levy  and  sale  except 
for  'the  purchase  money'  and  taxes";  and 
in  that  case  it  was  also  held  that  "farm 
products  so  set  apart  are  not  subject  to  be 
seized  under  an  execution  issued  on  the  fore- 
closure of  a  laborer's  lien,  notwithstanding 
it  be  shown  that  the  amount  due  the  laborer 
was  for  work  done  in  making  the  products 
which  were  set  apart  as  exempt"  And  in 
WUcox  v.  Cowart,  110  Ga.  320,  35  8.  B.  283, 
it  is  held  that  property  exempted  under  sec- 
tion 2866  of  the  CivU  Code  of  1895  is  not 
subject  to  a  debt  for  fertilisers  used  thereon. 

[2]  We  deduce  from  these  authorities  and 
the  Code  sections  cited  that,  under  the  law 
as  it  now  exists  in  the  stat^  no  one  but  a 
landlord  has  a  statutory  lien  for  sui^llss 
furnished  which  is  superior  to  that  of  the 
statutory  or  what  is  commonly  known  as  the 
"pony*'  exemption,  or  any  of  the  exemptions 
not  waived  or  not  subject  to  waiver.    The 
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decision  of  the  Supreme  Oonrt  In  the  case  of 
Ohalker  y.  Thompson,  72  Ga«  478,  is  really 
controlling  on  the  question  raised  In  this 
case.  In  that  case  the  Supreme  Ck)nrt  held 
that  where  a  fl.  fa.  was  levied  on  property, 
and  the  defendant  in  fl.  fa.  replevied  the 
property  and  gave  a  forthcoming  bond  there- 
for, bnt  before  the  day  of  sale  had  it  exempt- 
ed to  him  as  the  head  of  a  family,  the  levying 
officer  conld  not  make  a  sale  of  the  property, 
and  there  was  no  breach  of  the  forthcoming 
bond  by  reason  of  the  failure  to  produce  the 
property  on  the  day  of  sale.  We  therefore 
conclude  that  the  trial  court  was  right  in 
granting  a  new  trial  on  both  of  the  specific 
grounds  mentioned.  The  documentary  evi- 
dence showing  that  the  prope'rty  levied  upon, 
which  was  claimed  by  the  wife  and  for  which 
she  gave  a  forthcoming  bond,  had  been  duly 
set  apart  as  a  homestead  under  section  2866 
of  the  Civil  Code  of  1895,  was  admissible  for 
the  purpose  of  showing  that  there  was  no 
breach  of  the  forthcoming  bond,  and  also  for 
the  purpose  of  shoeing  that  the  property  so 
exempt  and  set  apart  was  not  subject  to  the 
execution  Issued  on  the  mortgage  foreclo- 
sure. 
Judgment  affirmed. 


(9  Qa.  App.  4M) 

OAVANAUGH  v.  BIGGIN.    (No.  2,982.) 
(Court  of  Appeals  of  (^^rgia.    June  29,  1911.) 

(SyUahuM  hy  the  Court.) 

1.  NlQLIOKNCS  -  (I      119*)  — PUBADIITO  — BVI- 
DBN<CE. 

Where  three  separate  and  distinct  acts  of 
negligence  are  relied  upon  for  a  recovery,  it  is 
not  necessary  to  a  recovery  that  proof  should 
be  made  of  each  and  all,  if  the  defendant's  lia- 
bility to  respond  in  damages  would  be  shown  by 
establishiDg  the  commission  ol  one  or  more  of 
them;  and  in  such  a  case  it  was  not  error  for  the 
trial  Judge  to  instmct  the  Jury  that  if  the  plain- 
tiff proved  the  negligence  of  the  defendant  in 
one  or  more  of  the  ways  stated  in  his  petition, 
and  such  act  was  the  proximate  cause  of  the 
injury,  the  plaintiff  could  recover.  Savannah 
Ry.  Co.  V.  Bvans,  121  Ga.  392(5),  49  &  B. 
308. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
C?ent  Dig.  f|  200-216;   Dec.  Dig.  |  119.*] 

2l  Tbial  (i  255*)— iNSTBtronoNs— Nkcessity 

OF    BJCQUBSTEh^COMPABATIVI    NlOLIOKNCJV— 
iNBTBUCnONB. 

In  a  suit  to  recover  damages  for  personal 
injuries,  where  the  plaintiff  contends,  and  the 
evidence  introduced  in  his  behalf  supports  his 
contention,  that  he  is  entitled  to  recover  full 
damages,  as  being  entirely  without  fault,  and 
the  defendant,  on  the  contrary,  insists  that  the 
plaintiff  is  not  entitled  to  recover  damages  at 
all*  because  the  defendant  was  without  &ult, 
and  the  injuries  complained  of  were  due  entirely 
to  the  negligence  of  the  plaintiff,  and  the  evi- 
dence introduced  in  behalf  of  the  defendant 
tends  to  establish  this  theory,  the  law  of  com- 
parative negligence  or  diminution  of  damages  is 
not  necessarily  applicable,  and  there  was  no  er- 
ror in  the  failure  of  the  court  to  submit  to  the 
jury  the  law  relating  to  this  subject,  in  the 
absence  (vf  any  request.     Hill  v.  Callahan,  82 


Ga.  109  (2).  8  B.  B.  780 :   Southern  By.  <3o.  v. 
Hooper,  llO  Ga.  779  (2),  86  S.  S.  232. 

[Bd.  Note.— For  other  cases,  see  Trial,  Ont. 
Dig.  §{  627-641;  Dec.  Dig.  f  255.*] 

3.  Trial  (f  260*)- Iwstbuotions— RKPwrrnoN. 

The  pertinent  written  requests  to  charge 
were  substantially  covered  by  the  general  charge, 
and  the  charge  as  a  whole  was  a  full,  clear,  and 
correct  presentation  of  the  law  applicable  to 
every  issue  made  by  the  pleadings  and  the  evi- 
dence. 

[E)d.  Note.— For  other  cases,  see  Trial,  Oant. 
Dig.  I  651;   Dec  Dig.  |  260.*] 

4.  Rkvisw  on  appeal. 

The  controlling  issues  in  the  case  were 
questions  of  fact.  The  evidence  in  behalf  of  the 
plaintiff  entitled  him  to  recover,  and  the  dam- 
ages awarded  by  the  Jury  were  fair  and  reason- 
able, and  no  reason  whatever  appears  for  grant- 
ing another  trial. 

Error  flrom  City  (3ourt  of  Savannali;  Da- 
vis Freeman,  Judge. 

Action  by  H.  L.  Biggin,  by  next  friend, 
against  Augusta  (^vanaugh.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Saussy  ft  Saussy  and  R.  R.  Richards,  for 
plaintiff  in  error.  CSann,  Barrow  ft  Mclntlre^ 
for  defendant  in  error. 

HILL^  O.  J.    Judgment  afBrmed. 


(8S  S.  O.  260) 


8TATB  V.  BAZBN. 


(Supreme  (}ourt  of  South  Carolina.    July  8» 

1911.) 

1.  Indictment  and  Infobmation  ({  140*)— 
Disqualification  of  Osand  Jubobs— Evi- 
dence. 

A  motion  to  quash  an  indictment  on  the 
ground  that  the  foreman  of  the  grand  Jury  was 
disqualified  under  Const  art  22,  S  5,  prescrib- 
ing the  qualifications  of  grand  Jurors,  is  proper- 
ly denied^  in  the  absence  of  proof  of  uie  dis- 
qualification. 

[Ed.  Note.^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  474,  475;  Dec 
Dig.  S  140.»] 

2.  Indictment  and  Iniobication  ({  10*)— 
Disqualification  of  Gband  Jubobs. 

The  disqualification  of  a  single  grand  Juror 
does  not  invalidate  an  indictment  unless  the 
grand  Jury  was  composed  of  only  12  men. 

[EJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  55;  Dec.  Dig.  | 
10.*] 

3.  Cbiminal  Law  (f  761*)  —  Eyidbnob  «  In- 

STBUCTIONS. 

A  chai|:e  assuming  facts  proved  by  the  un- 
disputed evidence  and  the  reasonable  inferences 
deducible  therefrom,  and  applying  the  law  there- 
to, is  not  a  charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1754;  Dec.  Dig.  i  761.*] 

Hydrick,  J.,  dissenting. 

Appeal  from  (General  Senfllons  Circuit 
Court  of  Florence  County;  Bmest  Gary, 
Judge. 

"To  be  oflldally  reported.** 

R.  L.  Bazen  was  convicted  of  manslaagh- 
ter,  and  he  appeals.-  Afi^rmed.  A  motion  to 
quash  the  indictment  on  the  ground  that  the 
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foreman  of  tbe  grand  Inry  was  over  the  age 
of  65  years,  and  therefore  disqualified  from 
sitting  as  a  Juror,  by  Const  art  22,  |  5,  was 
overmled. 

J.  W.  Ragsdale  and  Le  Roy  Lee,  for  ap- 
pellant   W.  H.  Wells,  Sol^  for  the  State. 

JONES,  G.  J.  The  exceptions  shouVl  be 
overruled,  and  the  judgment  affirmed. 

There  was  no  error  In  refusing  to  quash 
the  indictment 

[1]  First  Because  there  Is  nothing  in  the 
record  showing  that  proof  was  made  of  the 
alleged  disqualification  of  the  grand  juror. 
State  y.  Brownfield,  60  S.  O.  514,  89  S.  E.  2. 

[2]  Second.  Because  the  disqualification  of 
a  single  grand  juror  will  not  invalidate  an  in- 
dictment, unless  it  appears  that  the  grand 
jury  was  composed  of  only  12  men.  It  is  not 
disputed  that  the  grand  jury  was  composed 
of  18,  including  the  alleged  disqualified  jur^ 
or.  State  v.  Bafe,  56  S.  a  879,  34  S.  Bl 
660;  State  v.  Graham,  79  S.  a  116,  60  S.  B. 
481.  There  was  no  error  in  the  charge  con- 
sidered as  a  whole  and  in  the  light  of  the 
undisputed  facts. 

[3]  No  t^timony  was  offered  for  the  de- 
fense, and  the  only  reasonable  inference  from 
the  state's  testimony  was  that  the  insulting 
language  was  used  by  defendant'  to  the  de- 
ceased in  an  angry,  hostile  manner,  and  that 
such  language  did  actually  bring  on  the  diffi- 
culty. Hence  there  was  no  error  for  the  court 
to  assume  these  circumstances  and  charge 
the  law  applicable.  It  is  not  a  charge  on 
facts  to  assume  as  established  those  facta 
which  are  the  only  inferences  that  can  be 
drawn  from  the  testimony. 

Under  no  view  of  the  law  and  the  testi- 
mony could  a  verdict  more  favorable  to  de- 
fendant be  properly  rendered.  Hence  there 
ahould  not  be  a  new  trial. 

Judgment  affirmed. 

OABT,  A.  J.,  and  WOODS,  J*,  concur. 

HYDBIGK,  J.  (dissenting).  The  defend- 
ant was  tried  for  the  murder  of  Lofton  B. 
Poeton,  and  was  convicted  of  manslaughter 
and  sentenced  to  three  years  at  hard  labor  on 
the  public  works  of  the  county  or  in  the  peni- 
tentiary. 

The  first  ground  of  appeal  alleges  error  in 
the  refusal  of  the  circuit  court  to  quash  the 
Indictment  on  the  ground  that  the  foreman 
of  the  grand  jury,  which  found  the  bill,  was 
a  disqualified  juror,  being  above  the  age  of 
65  years.  The  record  contains  no  other  state- 
ment than  that  the  motion  was  made  on 
that  ground  ^before  the  petit  jury  was  im- 
paneled, and  that  it  was  refused.  It  was 
held  in  the  case  of  State  v.  Bafe,  56  S.  G. 
882,  34  S.  B.  660,  that,  before  such  an  ob- 
jection can  avail  appellant,  he  must  make  it 
appear  that  he  was  prejudiced  by  the  fact  that 
the  juror  was  disqualified ;  and  it  is  there  sj^id 
that  if  it  appeared  that  every  grand  juror 
on  the  panel  was  disqualified  or  that  the 


bill  was  found  by  a  grantt  Jury  composed  of 
only  12  men,  one  of  whom  was  disqualified, 
the  court  would  necessarily  conclude  that  the 
bill  was  not  found  by  a  legal  grand  Jury.  Up- 
on the  principle  announced  in  State  v.  Bafe^ 
the  case  of  State  v.  Graham,  79  S.  0. 116, 60  £L 
B.  481,  was  decided.  I  desire  to  express  my 
dissatisfaction  with  the  principle  stated  in 
those  cases,  because  it  requires  an  impossi- 
bility, since,  on  grounds  of  public  policy,  no 
inquiry  into  the  proceedings  of  a  grand  jury 
is  permissible.  According  to  these  cases, 
there  might  be  six  disqualified  jurors  on  the 
panel,  each  of  whom  in  fact  argued  and  voted 
in  favor  of  finding  a  true  bill,  while  six  of  the 
qualified  jurors  argued  and  voted  against  such 
action ;  yet,  as  that  fact  could  not  be  shown, 
and  because  there  were  12  qualified  jurors  on 
the  panel,  the  bill  could  not  be  successfully  as- 
sailed. Without  entering  upon  any  elabora- 
tion of  the  reasons,  it  seems  to  me  that  those 
decisions  practically  annul  a  mandatory  pro- 
vision of  the  Cbnstitution,  to  wit  section  22 
of  article  5,  which  saya:  "The  grand  jury 
of  each  county  shall  consist  of  eighteen  mem- 
bers, twelve  of  whom  must  agree  in  a  matter 
before  it  can  be  submitted  to  the  court 
m  m  0  Each  juror  must  be  a  qualified 
elector  under  the  provisions  of  this  Constltiir 
tion,  between  the  ages  of  twenty-one  and 
sixty-five  yters  ai^d  of  good  moral  charao- 
ter." 

It  appears  from  the  testimony  that  what 
is  called  a  "box  party**  was  given  at  a 
neighborhood  schoolhouse  one  night  in  Jana- 
ary,  1910.  The  teacher,  Miss  Godwin,  re- 
quested deceased  to  take  charge  of  affairs, 
keep  order,  and  attend  to  the  finances.  A 
cake  was  offered  for  sale  to  the  highest 
bidder,  and  it  was  knocked  down  to  the  de- 
fendant who,  for  some  reason,  not  clearly 
stated  in  the  testimony,  refused  to  tal^e  it 
and  pay  for  it  Deceased  Insisted  on  his 
Xmying  for  it  and  suggested  that  if  he  did 
not  have  the  money,  he  could  borrow  it 
from  some  of  his  friends.  During  the  collo- 
quy defendant  became  angry  and  began  to 
curse,  knd  called  deceased  a  "God  damn  Son 
of  a  bitch,'*  and  asked  him  to  go  out  to  the 
road  with  him  and  settle  it  The  teacher 
went  to  defendant  and  requested  him  to 
leave.  He  said  he  would  leaver  but  he  was 
not  done  with  it  as  he  had  not  been  treated 
fairly.  Deceased  went  out  ^ther  with  him 
or  about  the  same  time,  and  hot  words  were 
passed  between  them  on  the  outside ;  the  de- 
fendant again  calling  deceased  a  "God  damn 
son  of  a  bitch.'*  A  friend  of  deceased's  inter- 
fered and  induced  him  to  go  back  Into  the 
house,  where  he  remained  some  20  or  25 
minutes,  and  appeared  to  one  of  the  witness- 
es to  be  ini  a  normal  frame  of  mind,  and  not 
to  be  very  angry  with  defendant  so  that  the 
witness  thought  the  difficulty  was  over  with, 
and  there  would  be  no  further  trouble.  Aft- 
er remaining  in  the  house  some  20  or  25 
minutes,  deceased  again  went  out  in  company 
with  two  friends.    At  this  point— when  de- 
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ceased  went  out  the  second  time— 4he  testi- 
mony is  not  entirely  clear  npon  the  question 
whether  the  defendant  immediately  and 
again  called  deceased  a  son  of  a  bitch,  or 
referred  to  him  as  snch,  befbre  anything  was 
said  by  Arthur  Poston,  who  was  with  de^ 
ceased,  or  by  the  deceased  himself,  or  wheth- 
er Arthur  Poston  or  the  deceased  first  refer- 
red to  the  previous  application  of  the  epithet 
to  deceased.  Upon  that  point  Arthur  Poston 
testified  that  as  deceased  w^t  out  defendant 
said:  **There  comes  the  €k>d  danm  sou  of  a 
bitch  I  want  to  see.**  Deceased  said:  ''Where 
to  the  man  and  who  to  the  man  that  cursed 
me  for  a  son  of  a  bitdi?"  Defendant  said: 
''Here  he  is.  I  am  the  man  that  cursed  you 
for  a  son  of  a  bitch/'  Thereupon  they  ran 
together,  and,  after  passing  a  few  blows* 
deceased  ran  into  the  house  where  it  was 
found  that  he  had  received  a  stab  in  the  neck 
of  which  he  died  in  a  few  minutes.  D.  D. 
Prosser  testified  that,  when  deceased  and  Ar- 
thur Poston  wait  out,  Arthur  Poston  said: 
"Lofton,  some  one  in  this  crowd  (referring  to 
a  crowd  standing  on  the  outside)  cursed  you." 
Deceased  said:  "What  one  in  thto  crowd  curs- 
ed me?"  Defendant  stepped  out  of  the  crowd 
and  said:  "I  am  the  man  that  done  it"  Still 
another  witness,  Mclver  Poston,  testified  that 
deceased  said,  when  he  came  out:  "Where 
to  the  man  that  cursed  me  for  a  son  of  a 
bitch  7*  That  defendant  replied:  "I  am  the 
man  that  cursed  you  for  a  son  of  a  bitch." 
This  witness  said,  also,  that  defendant  said 
nothing  until  deceased  asked  the  question. 
Defendant  offered  no  testimony,  but  relied  on 
the  plea  of  self-defense.  Upon  the  law  of 
that  defense  the  court  charged,  in  part,  as 
follows:  "The  law  will  not  permit  one  citizen 
to  say  to  another,  'You  are  a  damn  son  of  a 
bitch,'  and,  if  he  resents  it,  to  strike  him 
to  his  death.  The  law  will  not  permit  him 
to  say  he  killed  him  in  self-defense,  because 
the  law  says  you  did  that  which  was  reason- 
ably calculated  to  provoke  a  difficulty,  and 
the  law  is  that  where  one  does  an  act  which 
to  calculated  to  bring  on  an  encounter,  or 
bring  on  a  difficulty,  and  he  killed  under 
those  drcumstanoes,  the  law  will  not  allow 
him  to  shield  the  killing  under  the  plea  of 
self-defense  on  the  wholesome  principle  that 
he  was  not  without  fault"  The  appellant 
contends  that  the  charge  above  quoted  was 
not  only  a  charge  upon  the  facts,  but  also, 
that  it  was  erroneous  in  failing  to  charge 
that  opprobrious  language  used  by  one  to 
another  will  not  deprive  the  party  using  it 
of  the  right  of  self-defense,  unless  it  is  not 
only  such  that  a  reasonable  person  would 
expect  it  to  provoke  a  difficulty,  but  also 
that  it  actually  did  contribute  to  bringing  on 
the  difficulty. 

The  provision  of  the  Constitution  prohibit- 
ing Judges  from  charging  Juries  in  respect  to 
matters  of  fact  has  been  so  frequently  and  so 
fully  construed  and  explained  that  the  ques- 
tion here  presented  requires  only  the  appli- 
cation of  settled  principles*    (hie  of  these  is 


that  a  Judge  must  not,  directly  or  indirectly, 
give  the  Jury  any  Intimation  of  his  opinion 
on  any  material  fact  In  issue.  State  v. 
Addy,  28  S.  G.  14,  4  S.  B.  814;  State  v.  John- 
son, 85  8.  0.  266,  67  S.  IL  453,  and  cases  cited! 
In  the  language  quoted  the  Judge  plainly 
told  the  Jury  that,  if  one  man  calls  another  a 
damn  son  of  a  bitch,  he  does  that  which  to 
reasonably  calculated  to  provoke  a  difficulty, 
and  deprives  hims^  of  the  right  of  self- 
defense.  This  was  error,  for  in  so  diargtng 
the  Judge  decided  for  the  Jury  a  matertol  is- 
sue of  fact  The  court  should  not  have  said 
as  matter  of  law  that  the  application  of  that 
epithet  by  one  to  another  would  under  all  cir- 
cumstances bo  reasonably  expected  to  pro- 
voke a  difficulty.  Whether  it  would  or  not 
would  depend  upon  a  variety  of  drcumstanc- 
es-Hsrach  as  the  relation  of  the  parties,  the 
time  and  place  and  manner,  including  the 
tone  of  voice  and  expression  of  countenance. 
The  court  recognized  thto  principle  in  State 
V.  Rowell,  75  S.  a  510,  56  S.  B.  23,  when  It 
said  as  to  language  used  by  defendant:  "The 
defendant's  testimony  as  to  the  language 
used  by  him,  and  his  manner  In  using  it, 
made  an  issue  of  fact  as  to  whether  he  had 
Just  reason  to  suppose  hto  language  to  the 
deceased  would  probably  result  In  a  personal 
difficulty."  Whatever  we  may  say  or  think 
of  the  impropriety  of  persons  using  such 
harsh  and  ordinarily  offensive  epithets  to- 
ward eadi  other,  it  is,  nevertheless^  true 
that  they  sometimes  do  It  In  Jest  when  no 
offense  is  meant  or  taken.  Moreover,  the  ques- 
tion whether  the  use  of  that  epithet  did  or 
did  not  actually  provoke  the  fatal  encounter 
was  one  of  fact,  which  should  have  been,  but 
was  not  submitted  to  the  Jury,  The  fact  is 
that  it  was  used  several  times  during  the 
first  altercation  of  words  without  provoking 
a  personal  encounter.  There  was  therefore 
ground  for  reasonable  difference  of  opinion 
as  to  whether  it  did,  in  fact  provoke  the  fa- 
tal encounter;  and,  if  so,  whether  that  en- 
counter was  immediate  brought  on  by  the 
defendant  again  applying  the  epithet  to  de- 
ceased, when  he  came  out  of  the  schoolhouse 
the  second  time,  or  by  Arthur  Poston's  calling 
deceased's  attention  to  the  fact  that  d^end- 
ant  had,  either  then  or  previously,  applied 
the  epithet  to  him,  or  by  the  deceased  him- 
self recurring  to  the  previous  use  of  the  epi- 
thet; and.  If  the  last,  whether  from  the  time 
that  had  lapsed  deceased  was  not  at  fault 
in  renewing  the  difficulty,  for  surely  the  law 
would  not  allow  him  to  wreak  vengeance  up- 
on defendant  for  the  previous  insult  after  the 
lapse  of  sufficient  time  for  him  to  cool. 

The  diarge  complaineA  of  was  also  errone- 
ous, in  that  it  failed  to  Instruct  the  Jmry  that 
to  deprive  one  of  the  right  of  self-defense,  op- 
probrious language  used  must  besides  b^ng 
sudi  as  should  reasonably  be  expected  to  pro- 
voke a  difficulty,  actually  have  contributed 
toward  bringing  on  the  difficulty;  for  ob- 
viously, no  matter  how  offensive  language 
may  be^  If  11^  la  fact»  does  not  bring  on*  or 
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contrlbute  to  bringing  on,  the  difficulty,  It 
should  not  deprive  him  who  uses  It  of  his 
right  of  self-defense.  In  State  y.  Rowell,  su- 
pra,  the  court  stated  the  true  rule  to  be 
**that  the  plea  of  self-defense  Is  not  available 
to  one  who  uses  language  so  opprobrious  that 
a  reasonable  man  would  expect  It  to  bring  on 
a  physical  encounter,  and  which  did  actually 
contribute  to  bringing  It  on.** 


(89  S.  c.  190) 

OWEN  et  aL  v.  WESTERN  UNION  TELE- 
GRAPH 00. 

(Supreme  Court  of  South  Carolina.     July  7, 

19U.) 

1.  Appeal  anu  Ebbob  (§  966*)— Review— Dis- 
CBBTiON  OF  CouBT— Continuance. 

The  discretion  of  the  trial  court  In  rnllng 
on  a  motion  for  continoance  will  not  be  dis- 
turbed on  appeal,  in  the  absence  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3837;  Dec.  Dig.  §  966.*] 

2.  Teleobaphs  and  Telephones  (§  73*)— Op- 
EBATioN— Delay  in  Delivebino  Messaok— 
Action. 

In  an  action  for  delay  in  the  delivery  of  a 
telegram,  where  there  was  testimony  tending  to 
show  that  the  delay  was  unreasonable,  a  motion 
to  direct  a  verdict  on  the  ground  that  there 
was  no  testimony  tending  to  show  negligence 
was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  76;  Dec.  Dig.  | 
73.»] 

8.  Teleobaphs  and  Telephones  (f  73*)— Op- 
XBATiON— Delay  in  Delivebino  Messaob— 
Action. 

In  an  action  for  delay  in  the  delivery  of  a 
telegram,  where  the  complaint  alleged  negli- 
cenoe  and  willfulness  on  the  part  of  the  de- 
fendant, a  motion  to  direct  a  verdict  was  prop- 
erly denied  where  there  was  evidence  of  neg- 
ligence even  if  there  was  no  evidence  of  will- 
fulness. 

[E>].  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  76;  Dec  Dig.  | 
73.*] 

4.  Teleobaphs  and  Telephones  (f  69*)— Op- 
EBATioN— Delay  in  Deliveby  of  Messaoe 
— Damaoes. 

Thoagb  a  telegraph  company  made  an  ef- 
fort to  deliver  a  telegram,  it  does  not  follow 
that  the  addressee  is  not  entitled  to  punitive 
damages,  the  time  and  degree  of  diligence  used 
required  to  be  taken  into  consideration. 

[E>].  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  71;  Dec  Dig.  | 
69.*] 

fi.  Tbial  (f  101*)  —  IN8TBUCTI0N9— Invasion 
OF  Pbotince  of  Juby— Deliveby  of  Tele- 

OBAK. 

In  an  action  for  delay  in  the  delivery  of 
a  telegram,  a  charge  that  the  delivery  of  the 
message  to  the  butler  at  the  house  where  the 
addressee  was  residing  was  a  good  delivery 
was  properly  refused,  as  Invading  the  province 
of  the  jury. 

[E3d.  Note.— For  otber  cases,  see  Trial,  Gent 
Dig.  H  420-131;   Dec  Dig.  {  191.*] 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  Hampton  County;  R.  W.  Memmlnger, 
Judge. 

Action  bjr  Katie  L.  Owen  and  husband 
against  the  Western  Union  Telegraph  Com- 


pany.    From  a  Judgment  for  plalntlffls,  de- 
fendant appeals.    AflSrmed. 

Geo.  H.  Fearons,  Warren  &  Warren,  and 
Nelson,  Nelson  ft  Oettys,  for  appellant  W. 
S.  TUllnghast  and  W.  B.  De  Loach,  for  re- 
q;)ondent8. 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages  alleged  to  have  been  sustained  by  the 
plaintiffs  through  the  wrongful  acts  of  the 
defendant  in  falling  to  deliver  a  telegram 
within  a  reasonable  time. 

The  allegations  of  the  complaint  material 
to  the  questions  involved  are  as  follows: 
That  on  the  15th  of  May,  1908,  the  plaintiffs^ 
daughter  Daisy  became  suddenly  111  at  Yenv 
assee,  their  home.  That  the  plaintiff  Katie 
L.  Owen  was  at  that  time  on  a  visit  to  rel- 
atives in  Savannah,  Ga.  That  about  8:30 
o'clock  a.  m.  the  plaintiff  delivered  to  the  de- 
fendant for  transmission  the  following  mes- 
sage: "Yemassee,  S.  (X  May  15th,  1908.  To 
Eugene  Owen,  No.  003,  d9th  Street,  West, 
Savannah,  Ga.  Tell  mother  to  come  home 
this  evening.  Daisy  not  well.**  That  about 
2  o*clock  p.  m.  on  that  day  the  defendant's 
agent  at  Yemassee  called  on  the  plaintiff  A. 
B.  Owen  and  informed  him  that  the  mes- 
sage had  not  been  delivered,  as  there  was  no 
such  number  and  street  in  the  dty  of  Savan- 
nah; but,  upon  inquiry,  it  was  discovered 
that  the  defendant  had  negligently,  reckless- 
ly, and  willfully  changed  part  of  the  ad- 
dress by  substituting  the  word  "East**  for 
the  word  "West,"  so  that  it  then  read :  "No. 
603,  S9th  street.  East,  Savannah,  Ga.**  Tliat, 
although  the  daughter  was  very  ill,  the  tele^ 
gram  was  mildly  worded  for  fear  of  shock- 
ing her  mother,  but  that  the  agent  at  Yem- 
assee was  Informed  of  her  serious  illness. 
That,  if  the  message  had  been  delivered 
promptly,  the  plaintiff  Katie  L.  Owen  conld 
have  reached  the  bedside  of  her  daughter 
at  a  much  earlier  hour  than  she  did.  The 
defendant  denied  the  allegations  of  negli- 
gence, recklessness,  and  willfulness.  The 
Jury  rendered  a  verdict  In  favor  of  the 
plaintiffs  for  $500,  and  the  defendant  ap- 
pealed upon  exceptions  which  will  be  re- 
ported. 

[1]  First  Exception.  This  exception  assigns 
error  on  the  part  of  his  honor,  the  presiding 
judge,  in  refusing  the  defendant's  motion 
for  a  continuance.  Such  motions  are  ad- 
dressed to  the  discretion  of  the  presiding 
Judge,  and  his  ruling  is  not  subject  to  ap- 
peal, unless  there  has  been  an  abuse  of  dis- 
cretion, which  has  not  been  made  to  appear 
in  this  case. 

[2]  Second  ESxception.  This  exception  rais- 
es the  question  whether  there  was  error  in 
refusing  the  defendant's  motion  to  direct  a 
verdict  on  the  ground  that  there  was  no  tea- 
tlmony  tending  to  show  negligence  on  the 
part  of  the  defendant    The  appellant's  at- 
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tomeya  have  not  argued  this  exception ;  but, 
waiving  such  objectioxi,  it  cannot  be  sua- 
tained,  as  tbe  testimony  tends  to  show  that 
the  delay  was  unreasonable. 

[3]  Third  Exception.  This  exception  as- 
signs error  in  refusing  to  direct  a  verdict  as 
to  the  cause  of  action  for  punitive  damages. 

At  the  close  of  all  the  testimony,  one  of 
the  defendants'  attorneys  in  making  the 
motion  for  the  direction  of  a  verdict  stated 
that  it  was  made  on  the  following  grounds: 
"We  have  no  further  testimony  to  oflFer»  and 
for  the  purpose  of  putting  myself  straight 
on  the  record  I  move  that  the  oourt  direct 
a  verdict  in  this  case^  and  my  ground  is 
^  *  *  that  here  is  evidence  of  diligence 
on  the  part  of  the  company,  uncontradicted 
evidence.  •  •  •  Now,  the  circumstances 
point  clearly  to  the  fact  that  the  company 
made  an  effort  to  deliver,  and  that  they 
made  a  failure,  and  that  there  was  a  mis- 
take, and  they  immediately  took  it  up  and 
straightened  up  things.  We  submit  Uiat,  if 
there  was  evidence  of  an  effort  to  deliver, 
there  could  not  be  any  willfulness  or  wan- 
tonness on  the  part  of  the  defendant  com- 
pany, that  being  uncontradicted,  and,  tak- 
ing the  circumstances  and  the  facts,  it 
strikes  me  that  it  only  becomes  a  question 
of  law  for  the  court  to  determine,  and  not  a 
question  for  the  jury.  For  that  reason,  we 
ask  the  court  to  direct  a  verdict  for  the 
defendant."  In  ruling  upon  the  motion,  his 
honor,  the  presiding  judge,  said:  ''Well,  it 
appears  to  me  that  the  case  will  have  to  go 
to  the  jury.  The  law  is  that  unreasonable 
delay  in  delivering  the  telegram  raises  a 
presumption  of  negligence.  Now,  as  to 
whether  or  not  that  unreasonable  delay  was 
not  only  negligence,  but  caused  by  willfnl- 
nees  and  wantonness,  the  burden  of  proving 
which  is  up  to  the  plaintiff^  is  a  question  for 
the  jury  in  this  particular  case."  The  mo- 
tion was  for  the  direction  of  a  verdict  goi- 
«rally,  and  his  honor,  the  circuit  judge,  so 
understood  it  In  the  case  of  Machen  v.  Tel- 
egraph Ck>.,  72  S.  O.  256,  51  S.  B.  697,  the 
rule  as  to  nonsuits  is  thus  stated:  ''The 
cases  are  numerous  to  the  point  that  where 
the  complaint  alleges  damages  as  the  result 
of  negligence,  and  as  the  result  of  willful 
misconduct,  a  nonsuit  cannot  be  granted,  as 
to  the  whole  case,  if  there  be  any  testimony 
tending  to  show  damages,  as  the  result  of 
either  negligence  or  willfulness.  ^  *  ^  In 
all  the  cases  cited  above  the  motion  for  non- 
suit was  directed  to  the  whole  case,  and  the 
point  decided  was  that  nonsuit  was  improp- 
er. If  there  be  any  evidence  tending  to  sup- 
port a  verdict  for  damages,  either  for  neg- 
ligence or  willful  misconduct"  This  lan- 
guage is  quoted  with  approval  in  the  case 
of  Caarter  v.  Telegraph  Co.,  78  8.  a  430, 
58  S.  E.  689.  Under  these  authorities  we 
are  constrained  to  rule  that  the  motion  for 
nonsuit  was  properly  refused. 


[4]  Fourth  Exception.  This  assignment  of 
error  is  based  upon  the  proposition  that 
punitive  damages  are  not  recoverable,  if 
there  is  undisputed  evidence  of  an  effort 
to  deliver  a  telegram.  It  is  only  necessary 
to  say  that  time  and  the  degree  of  diligence 
used  in  the  efforts  to  deliver  the  message 
must  be  taken  into  consideration  in  deter- 
mining this  question.  It  would  therefore 
have  been  error  for  the  circuit  Judge  to  have 
charged  the  request  without  modification. 

[5]  Fifth  Exception.  This  exception  raises 
the  question  whether  the  presiding  judge 
erred  in  refusing  to  diarge  that  the  deliv- 
ery of  the  message  to  the  butler  at  the 
house  in  which  the  addressee  of  the  tele- 
gram was  residing  was  a  good  delivery. 
This  exception  must  be  overruled  for  the 
reason  that  the  presiding  judge  could  not 
have  charged  as  requested  without  Invading 
the  province  of  the  jury. 

Sixth  Exception.  This  exertion  presents 
practically  the  same  question  as  is  raised  by 
the  fifth  ezception«  and  is  therefore  over- 
ruled. 

Judgment  afflrmed.' 

(8D  8.  C.  2S7) 

T.  P.  SIMS  &  SONS  V.  WESTERN  UNION 
TELEGRAPH  00. 

(Supreme  Oourt  of  South  Oarolina.     July  7, 

1911.) 

1.  Teueobaphs  and  Texephonss  (!  70*)  — 
Opebation— Transmission  of  Messaoks— 
Mbasubb  or  Damages. 

Where  a  telegram  as  delivered  offered  flour 
at  $5  per  barrel,  and  the  recipient  sold  a  por- 
tion of  tbe  flour  in  advance  on  the  basis  of  that 
price,  and  accepted  the  offer,  but  tbe  telegram 
as  sent  was  an  offer  at  $5.60  per  barrel,  and  the 
market  value  of  the  flour,  wnich  the  addressee 
was  comi>elled  to  bay  to  fulfill  bis  contract  of 
sale,  was  at  least  $5.50,  the  recipient  is  entitled 
to  the  dlfiPereDce  between  the  price  stated  in  the 
telegram  as  delivered  and  that  stated  in  the  tel- 
egram as  sent. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Oent  Dig.  fi  7%  78;  Dec  Dig. 
f  70.»] 

2.  Teleobaphs  and  Telephones  (|  OT*)  — 

COMPENSATOBT      DAMAGES   —    SpEOTTLATIVS 

Damages. 

Where  the  recipient  of  a  telegram  sold  flour 
on  the  basis  of  the  price  named  therein  as  deliv- 
ered to  him,  and  was  required  to  pay  for  the 
flour  a  higher  price  named  in  tiie  telegram  as 
delivered  to  the  telegraph  company,  his  damages 
were  not  speculative  so  as  to  preclude  reoorery 
from  the  telegraph  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Oent  Dig.  ff  64-68;  Dee.  Dig. 
|67.*1 

Appeal  from  Oommon  Pleas  Olrcult  Oourt 
of  Sparltoburg  Oounty;   Robt  Aldrichv  JudgSk 

Action  by  T.  P.  Sims  ft  Sons  against  fh# 
Western  Union  Tdegraph  Oompany.  From 
a  JudgmenC  for  plaintiff,  defendant  appeals. 
Appeal  dismissed. 

John  Qary  Dvans  and  C  OL  Vfj^bm,  for  ap- 
pellant   J.  B.  Atkinson,  for  respondent 
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GARY,  A.  7.  This  action  was  commenced 
before  a  magiatrate,  and  Is  for  damages  al- 
leged to  have  been  sustained  by  the  plain- 
tiffs, through  the  negligence  of  the  defend- 
ant, In  erroneously  transmitting  a  telegram. 

The  allegations  of  the  complaint,  material 
to  the  questions  presented  by  the  exceptions, 
are  as  follows:  "That  on  August  3,  1909, 
there  was  delivered  to  the  said  defendant, 
by  the  El  Reno  Mill  &  Elevator  Company, 
for  speedy  transmission  and  delivery  at 
Spartanburg  to  the  said  plaintiffs,  the  fol- 
lowing paid  message:  "T.  P.  Sims  ft  Sons, 
Spartanburg,  S,  C.  Offer  car  best  five  fifty 
basis  cotton  delivered  Spartanburg  prompt 
shipment  El  Reno  M.  ft  E.  Oo.'  That  the 
defendant  had  nbtice  of  the  meaning  of  said 
message,  and  its  Importance,  and  that  a  mis- 
take in  transmission  and  delivery  would 
probably  result  In  loss  to  plaintiffs,  if  said 
offer  contained  therein  was  accepted.  That 
the  said  message,  as  delivered  by  defendant 
to  plaintiffs,  did  not  contain  the  word  'fifty,' 
which  meant  60  cents  on  each  barrel  of 
flour,  and  plaintiffs  wefe  led  to  believe  that 
they  were  getting  an  offer  of  flour  at  |5  a 
barrel.  That  the  plaintiffs  accepted  the  said 
offer  contained  in  said  message  as  delivered, 
ordering  150  barrels,  and  immediately  resold 
tiie  said  flour,  upon  a  |5  basis.  That  by 
reason  of  the  negligence,  carelessness,  and 
gross  inattention  of  duty  of  defendant,  the 
said  plaintiff  was  compelled  to  pay  $75  more 
than  he  was  led  to  believe  he  would,  by  rea- 
son of  his  acceptance  of  the  offer  as  deliv- 
ered as  aforesaid.*' 

The  defendant  denied  each  and  every  al- 
legation of  the  complaint.  At  the  dose  of 
the  plaintiffs'  testimony,  the  defendant's  at- 
torneys made  a  motion  for  a  nonsuit,  which 
was  refused.  The  defendant  did  not  intro- 
duce any  testimony.  The  jury,  in  the  magis- 
trate's court,  rendered  a  verdict  in  favor  of 
the  plaintiffs  for  $75,  and  the  defendant  ap- 
pealed to  the  circuit  court,  but  the  appeal 
was  dismissed.  The  defendant  then  ap- 
pealed to  the  Supreme  Ck)urt  on  exceptions, 
which  will  be  reported. 

[1]  We  will  consider  exceptions,  1«  2,  5, 
6,  and  7  together;  as  the  appellanrs  attor- 
neys in  their  printed  argument  state  that 
they  raise  practically  the  same  question,  to 
wit,  whether  there  was  any  testimony  tend- 
ing to  show  that  the  plaintiffs  have  been 
damaged  by  the  error  in  transmitting  the 
messaga  The  testimony  tends  to  show  the 
following  facts :  On  the  3d  of  August,  1909, 
the  El  Reno  Mill  ft  Elevator  Ck>mpany  de- 
livered to  the  defendant  for  transmission  the 
folowlng  telegram  addressed  to  the  plain- 
tiffs:   ''Offer  car  best  five  fifty  basis  cot- 


ton delivered  Spartanburg  prompt  dilpment" 
When  this  telegram  was  delivered  to  the 
plaintiffs,  it  did  not  contain  the  word  '^fty," 
and  when  the  plaintifliB  replied  by  telegram, 
they  supposed  they  w^e  accepting  an  offer 
of  the  car  load  of  flour,  at  flve  dollars  per 
barrel;  and,  immediately  resold  It  at  the 
price  of  $5.50  per  barrel.  On  the  5th  of 
August,  1909,  the  plaintiffii  received  another 
telegrtim  from  the  El  Reno  Mill  ft  Elevator 
Company,  notifying  them  that  the  offer  was 
to  sell  the  flour  at  $5.50,  and  not  $5,  per  bar- 
rel. 

In  his  testimony,  T.  P.  Sims,- one  of  the 
plaintiffs,  said,  ^  sold  150  barrels  of  the 
flour.  I  got  $5.50  per  barr^.  The  flour  was 
not  shipped  at  $5  a  barrel.  I  sold  the  flour 
on  the  basis  of  the  flrst  telegram.  It  la  my 
custom  to  sell  flour  for  ftiture  delivery,  both 
before  and  after  ordering  It  In  consequence 
of  the  telegram  omission,  I  had  to  pay  $5.90 
per  barrel  for  the  150  barrels  sold.  I  sold 
the  flour  the  same  day  I  ordered  It  I  sold 
the  flour  to  my  son  B.  A.  Sims,  on  the  3d 
or  4th  of  August.  He  lives  with  me.  The 
flour  was  not  shipped,  they  stating  that  the 
telegraph  company  made  a  mistake  I  get 
all  my  prices  by  wire  and  sell  by  wire.**  The 
record  contains  this  statement:  "The  plain- 
tiff remits  all  amounts  he  lost  over  $75 — the 
amount  sued  for.** 

As  there  was  testimony  tending  to  show 
that  the  plaintiffs  entered  lnt6  a  contract 
with  B.  A.  Sims,  for  the  sale  of  the  floor, 
at  the  price  of  $5.50  per  barrel,  b^ore  they 
had  notice  tiiat  there  was  a  mistake  In  the 
transmission  of  the  message,  also  that  the 
market  value  of  the  flour  which  they  were 
compelled  to  buy,  In  order  to  ftilfill  their 
contract  with  B.  A.  Sims,  was  at  least  $5.50- 
per  barrel,  it  is  only  necessary  to  cite  the 
cases  of  Bowie  v.  Tel.  Co.,  78  S.  G.  424,  59 
S.  EL  65,  and  Eureka  Cotton  Mills  t.  Tel. 
Co.,  88  S.  a  498,  70  S.  B.  1040,  to  show  that 
the  defendant  was  liable  for  the  difference 
between  $5,  the  price  per  barrel  stated  In 
the  telegram  delivered  to  the  plaintifllB,  and 
$5.50,  the  price  per  barrel  stated  In  the  tel- 
egram delivered  by  the  El  Reno  Mill  ft  Ele- 
vator Company,  to  the  defoidant  for  trans- 
mission. These  exceptions  are  therefore 
overruled. 

[2]  The  only  other  proposition  argaed  by 
the  appellant's  attorneys  is  that,  if  there 
were  damages,  they  were  merely  speculative, 
and  not  recoverable,  as  the  defendant  did 
not  have  notice  of  tSiem,  when  the  message 
was  delivered  for  transmission.  The  casee 
Just  cited  show  that  the  exertions  assign- 
ing error  in  this  TegQoet  caiinot  be  snstaixied.- 

Appeal  dismissed. 
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HOBKAN  y.  CITY  OF  MOULTRIB  et  sL 
(Supreme  Court  of  Georgia.    July  13,  1911.) 

(Syliahus  5y  the  Oawri.) 

1.  Municipal  Oobpobatioitb  (f  282*)— Oon- 

TBACTS— VaLIDITT. 

A  council  o£  a  municipality  cannot  make  a 
binding  contract  by  which  it  undertakes  to 
obligate  the  municipality  to  furnish  ''free  of 
charge/'  for  an  indefinite  time  in  the  future, 
raffident  water  for  the  closets  in  a  given  build- 
ing situated  within  the  coxporate  limits,  in 
consideration  of  the  owner  of  the  building  al- 
lowing the  municipality  to  lay  its  sewers 
through  his  land. 

(Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  665;  Dec.  Dig.  I 
232.*] 

2.  Municipal  Cobpobations  (J  248*)— Con- 
tracts— Estoppel  to  Dent  Validity. 

Such  a  contract,  being  ultra  vires  and  void, 
could  not  be-  ratified  by  the  continued  use,  un- 
der the  contract,  of  the  sewer  through  the  land 
bv  the  municipality;  nor  would  the  benefit 
tnereby  received  estop  it  from  subsequently  set- 
ting up  the  invalidity  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  68*-686;  Dec.  Dig. 
I  248.»] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; R.  O.  Mitchell,  Judge. 

Action  by  O.  A.  Horkan  against  the  City 
of  Moultrie  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Shlpp  &  Kline,  for  plaintiff  in  error.  J.  A. 
Wilkes,  for  defendants  in  error. 

FISH,  C.  J.  Horkan,  In  his  petition  against 
the  city  of  Moultrie,  alleged  in  substance  as 
follows:  In  1907  he  was  the  owner  of  de- 
scribed strips  of  land  situated  within  the 
corporate  limits  of  the  defendant  city.  Dur- 
ing that  year,  and  while  he  was  the  owner 
of  such  land,  he  agreed  to  allow  the  city  "to 
put  its  sewers  along  and  across  said  land, 
*  *  *  in  consideration  of  which  the  said 
city  of  Moultrie  agreed  to  furnish  to  this 
petitioner,  free  of  charge,  sufficient  water 
and  sewer  service  for  the  purpose  of  water- 
closets  in  petitioner's  building  immediately 
west  of  said  strip  of  land."  In  considera- 
tion of  this  contract  the  city  laid  Its  sewers 
through  the  land.  Petitioner,  relying  on  the 
contract,  put  closets  in  the  building.  The 
city  used  the  sewers  so  laid  continuously 
from  1907,  and  is  now  using  the  same.  The 
city  has  recently  presented  to  petitioner  a  Mil 
aggregating  a  named  amount  for  the  water 
used  In  the  closets  for  the  months  of  October 
and  November,  1909,  and  has  notified  peti- 
tioner that,  unless  the  amount  of  the  bill 
shall  be  paid  at  once,  the  water  will  be  cut 
off  from  the  closets.  Petitioner  alleged  "that 
he  and  his  property  will  be  Irreparably  dam- 
aged If  said  contract  Is  violated,"  and  that 
the  city  will  violate  the  contract,  unless  re- 
strained from  80  doing  by  the  court.  The 
prayer  was  for  injunction  requiring  the  city 


and  Its  oflScers  "to  desist  from  cutting  off  the 
water  in  said  building.*.'  The  petition  was 
dismissed  on  general  demurrer,  and  the  peti- 
tioner excepted. 

[1]  1.  One  of  the  grounds  urged  by  counsel 
for  the  defendant  in  error.  In  support  of  the 
judgment  of  the  trial  Judge  in  sustaining  the 
general  demurrer  to  the  petition,  was  that 
the  contract  set  forth  in  the  petition  was 
void,  for  the  reason  there  was  no  limitation 
fixed  as  to  the  time  of  Its  continuance.  In 
our  opinion  this  point  was  well  talcen.  There 
has  been,  before  various  courts,  the  question 
of  the  legal  power  of  a  municipal  corpora- 
tion to  make  a  contract  or  to  grant  a  license 
extending  over  a  period  beyond  the  official 
term  of  the  body  granting  the  privilege  or 
the  license.  The  decisions  on  the  question 
are  not  uniform.  All  legislative  bodies  are 
limited  in  their  legal  capacity  in  such  a 
manner  as  not  to  deprive  succeeding  bodies 
of  the  right  to  deal  with  matters  involving 
the  same  questions  as  they  may  arise  from 
time  to  time  in  the  future,  and  lis  the  then 
present  exigencies  may  require.  The  weight 
of  authority  sustains  the  doctrine  that  a  mu- 
nicipal corporation  may  make  a  valid  con- 
tract to  continue  for  a  reasonable  time  be- 
yond the  official  term  of  the  officers  entering 
into  the  contract  for  the  municipality.  3 
Abbott's  Municipal  Corporations,  f  904.  We 
have  found  no  case,  however,  that  would 
tend  to  support  a  contract  made  by  a  city 
council  in  behalf  of  the  municipality  to  fur- 
nish water  indefinitely  to  one  of  its  citizens, 
in  consideration  of  his  permitting  it  to  lay 
a  sewer  through  his  land.  Succeeding  coun- 
cils would  necessarily  liave  the  power,  we 
think,  to  change  the  water  rates  from  time 
to  time  as  circumstances  might  require  or 
justify,  in  order  to  obtain  sufficient  revenue 
to  maintain  its  waterworks  system  on  the 
one  hand,  and,  on  the  other,  in  order  to  serve 
all  its  patrons  at  reasonable  ^ates  and  on 
equal  terms.  To  allow  one  council  to  legally 
bind  the  city  by  a  contract  of  the  kind  here 
In  question  might  so  tie  the  hands  of  its  suc- 
cessors as  to  result  In  great  injury  to  the 
municipality  and  to  the  public.  Trustees  v. 
City  of  Jacksonville,  61  111.  App.  199.  In  the 
case  just  cited  it  was  held  that  a  city  could 
not  bind  itself  by  contract  to  furnish  water 
for  a  period  of  years  at  a  fixed  rate.  "Pow- 
ers are  conferred  upon  municipal  corpora- 
tions for  public  purposes;  and  as  their  legis- 
lative powers  cannot  *  *  *  be  delegated, 
so  they  cannot  be  bargained  or  bartered 
away.  Such  corporations  may  make  author- 
l!Eed  contracts;  but  they  have  no  power,  as 
a  party,  to  make  contracts  or  pass  by-laws 
which  shall  cede  away,  control,  or  embarrass 
their  legislative  or  governmental  powers,  or 
which  shall  disable  them  from  performing 
their  public  duties.**  1  DIllon*8  Municipal 
Corporations  (4th  Ed.)  S  97.  Our  Civil  Code 
of  1910  (section  892)  declares  that  "one  coun- 
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cil  cannot  by  an  ordinance  bind  Itself  or  its 
successors  so  as  to  prevent  free  legislation 
in  matters  of  municipal  government"  If 
this  could  not  be  done  by  an  ordinance,  of 
course  It  could  not  be  done  by  a  contract. 
Power  in  a  municipality  of  making  and 
changing,  by  ordinance,  water  rates  from 
time  to  time,  whenever  necessary  to  protect 
the  city  in  its  revenues  and  to  enable  it  to 
furnish  to  all  on  equal  terms  and  at  reason- 
able rates,  is  a  legislative  or  governmental 
power,  and  therefore  cannot  be  legally  bar- 
gained or  bartered  away  by  one  council,  so 
as  to  forever  deprive  succeeding  councils  of 
the  right  to  exercise  it.  See  Tarver  v.  May- 
or, etc.,  of  Dalton,  134  Ga.  462,  67  S.  E.  929, 
29  L.  R.  A.  (N.  S.)  183. 

[2]  The  fact  that  the  city  has  continuous- 
ly since  the  execution  of  the  contract,  and 
solely  by  reason  thereof,  used  the  sewer  laid 
through  the  land  of  the  defendant  in  error, 
and  is  now  deriving  a  benefit  under  the  con- 
tract by  the  use  of  the  sewer,  will  not 
amount  to  a  ratification  of  the  contract,  or  an 
estoppel  upon  the  city  so  as  to  prevent  it 
from  contending  that  the  contract  was  void. 
Town  of  Wadley  v.  Lancaster,  124  Ga.  354, 
52  S.  E.  335. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(1S6  Oa.  473) 

ROBERTS  V.  HILTON  &  DODGE  LUMBER 

CO. 

(Supreme  Court  of  Georgia.    June  21,  1911.) 

(ByUahug  hy  the  Court,) 

Public  Lands  (f  148*)— Subveys. 

The  court  did  not  err  in  granting  a  non- 
suit 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  148.»] 

Error  from  Superior  Court,  Camden  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Application  by  H.  M.  Roberts  for  a  war- 
rant to  survey  vacant  land,  opposed  by  the 
'Hilton  &  Dodge  Lumber  Company.  Judg- 
ment of  nonsuit  was  entered  for  the  Lumber 
Company,  and  Roberts  brings  error.  Af- 
firmed. 

J.  L.  Sweat,  for  plaintiff  in  error.  Grovatt 
A  Whitfield,  for  defendant  in  error. 

EVANS,  P.  J.  H.  M.  Roberts  made  ap- 
plication to  the  ordinary  of  Camden  county 
(or  a  warrant  to  survey  a  certain  tract  of 
land,  alleged  to  be  vacant  and  subject  to 
iSrant  under  the  headright  laws.  The  Hil- 
ton &  Dodge  Lumber  Company  caveated  the 
Application,  and  for  cause  of  caveat  averred 
that  it  was  the  true  and  lawful  owner  of 
the  land,  and  that  the  land  was  not  vacant 
and  subject  to  be  granted  to  applicant  under 
the  headright  laws.  On  the  trial  of  the  cave- 
at in  the  superior  court,  the  plaintiff  was 
nonsuited,  and  he  excepts. 


In  certain  -partB  of  the  state  grants  of  land 
by  the  state  were  issued  under  what  is  known 
as  the  "headright  system."  Each  head  of  a 
family  entitled  to  a  grant  of  land,  prelimi- 
nary to  procuring  its  issuance  by  the  Gov- 
ernor, was  required  to  make  an  application 
for  a  warrant  to  survey  the  land  alleged  to 
be  vacant  and  subject  to  grant  under  head- 
right  to  the  land  court  (finally  devolved  up- 
on the  ordinary)  of  the  county  where  the 
land  was  located,  who  Issued  a  warrant  of 
survey  to  the  county  surveyor.  This  applica- 
tion was  subject  to  caveat  by  a  claimant  of 
the  land.  All  caveats  were  entered  in  the 
office  of  the  county  surveyor  (later  filed  with 
the  ordinary),  and  were  returned  by  that  of- 
ficial to  the  superior  court,  where  the  case 
was  tried  in  the  same  manner  as  is  usual  in 
all  cases  for  the  trial  of  titles  to  land.  Rob- 
erts V.  Palmer,  14  Ga.  349 ;  Cavil  Code  1895, 
§§  3223-^236.  It  was  necessary  that  the  ap- 
plication and  warrant  should  so  describe  the 
land  as  to  identify  it,  and  enable  the  survey- 
or, from  the  description  given  in  the  war- 
rant, to  enter  upon  the  particular  lands  to  be 
surveyed.  Miller  v.  Woodard,  29  Ga.  753. 
Unless  particularity  in  description  were  ob- 
served, great  confusion  In  the  issuance  of 
grants  would  result.  If  no  caveat,  was  filed, 
the  grant  was  issued  by  the  Governor  as  a 
matter  of  course.  The.  proceedings  in  the 
land  court  were  recorded  In  that  court,  and 
the  grant  was  recorded  in  the  office  of  the 
Secretary  of  State.  The  purpose  of  the  law 
was  that  only  one  grant  should  issue  to  the 
same  tract  of  land,  and  consultation  of  these 
records  to  a  large  extent  prevented  duplicate 
grants.  In  the  trial  of  a  caveat  to  the  issu- 
ance of  a  warrant,  the  applicant  held  the  af- 
firmative of  the  issue,  inasmuch  as  such  is- 
sues were  tried  under  the  rules  pertaining  to 
the  trial  of  title  to  land.  So,  when  the  cave- 
ator denied  that  the  land  was  vacant  and 
that  it  was  subject  to  grant  under  headright, 
the  burden  was  on  the  applicant  to  establish 
these  two  essentials  to  his  right  to  a  war- 
rant. 

The  applicant  testified  to  the  effect  that  the 
land  was  vacant  and  had  never  been  oc- 
cupied; that  he  lived  within  a  mile  and  a 
half  of  the  tract  of  land  for  which  he  sought 
a  warrant  to  survey,  and  that  he  was  fa- 
miliar with  the  lines  of  the  adjacent  land- 
owners; that  the  tract  contained  400  acres, 
bounded  as  described  in  his  application,  and 
composed  mostly  of  swamp  land;  that  he 
had  never  examined  the  grant  records  in  the 
office  of  the  Secretary  of  State  at  Atlanta, 
nor  the  records  in  the  ordinary's  office  of 
Camden  county,  but  that  he  had  examined 
copies,  from  the  office  of  the  Secretary  of 
State,  of  grants  to  different  landowners 
around  the  alleged  vacant  land ;  that  accord- 
ing to  the  records  and  papers  produced  by 
the  agent  of  the  caveator  the  land  was  grant- 
ed neither  to  the  Hilton  ft  Dodge  Lumber  Com- 


•For  oth«r  cum  see  same  toi^ie  and  section  NUMBBR  in  Deo.  Dig.  4  Am.  Dig.  Key  No.  Sefiei  4  Rep'r  laAvu 
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pany  nor  to  the  Hilton  ft  Dodge  Timber  Com- 
pany. The  applicant's  testimony,  which  was 
the  only  evidence  submitted,  was  Insufficient 
to  make  a  prima  fade  case  that  the  land 
had  not  been  previously  granted  by  the  state. 
Judgment  affinned.  All  the  Justices  con- 
cur. 

(136  Qa.  643) 

MAYOR,  BfTC.  OF  CITY  OF  SAVANNAH  v. 
STANDARD  FUEL  SUPPLY  CO. 

(Supreme  Court  of  Georgia.    July  11,  1911.) 

(Syllahui  5y  the  OouriJ 

Revibw  on  Appeal. 

Under  the  evidence,  there  was  no  abufle  of 
discretion  in  granting  an  interlocutory  injunc- 
tion in  this  case. 

Error  from  Superior  Court,  Chatham 
County;   W.  G.  Charlton,  Judge. 

Action  by  the  Standard  Fuel  Supply  Com- 
pany against  the  Mayor,  etc.,  of  the  City  of 
Savannah.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

H.  E.  Wilson  and  David  C.  Barrow,  for 
plaintiff  in  error.  R.  R.  Richards  and  Saus- 
sy  ft  Saussy,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(106  Ga.  684) 

ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 

JONES. 

(Supreme  Court  of  Gkorgla.    June  23,  1911.) 

(SyUahut  hy  the  Court.) 

Review  on  Appeal. 

There  was  no  error  requiring  a  new  trial 
in  any  of  the  rulings  of  the  court,  nor  in  the 
failure  to  charge,  nor  in  the  refusal  of  the  re- 
quests to  charge.  The  evidence  was  sufficient  to 
support  the  verdict,  and  the  court  did  not  err  in 
refusing  a  new  trial. 

Error  from  Superior  Court,  Dade  County  j 
A.  W.  Flte,  Judge. 

Action  by  Flem  Jones  against  the  Ala- 
bama Great  Southern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

A.  B.  Goodhue  and  Foust,  Payne  &  Ta- 
tum,  for  plaintiff  in  error.  Reuben  R.  Ar- 
nold, for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Ga.  664) 

BNGLBHART-HITCHCO(3K  CO.  v.  CEN- 
TRAL INV.  CO. 

(Supreme  €k>nrt  of  Georgia.    July  13,  1911.) 

(SyllahiM  hy  the  Court.) 

1.  Mortgages  (§  535*)—Fobkclo8TTbb— Sale- 
Effect  OF  Lien. 

An  owner  of  realty,  after  conveying  the 
same  to  secure  a  debt,  contracted  for  improve- 


ments on  the  property  with  one  who,  before 
making  the  contract  and  before  making  improve- 
ments thereunder,  knew  that  proceedings  were 
pending  in  the  federal  court  to  have  the  prop- 
erty sold  under  the  security  deed;  and  the  im- 
Srovements  were  completed  before  the  sale  un- 
er  these  proceedings.  The  one  making  the  im- 
provements did  not  intervene  in  the  foreclosure 
proceedings,  nor  claim  any  of  the  proceeds  aris- 
m^  from  tne  sale,  but  filed  his  claim  of  lien 
within  three  months  after  completing  the  im- 
provements. At  the  judicial  sale  under  the 
foreclosure  proceedings,  the  holder  of  the  debt 
secured  by  the  deed,  and  for  Whose  benefit  the 
proceedings  were  had,  purchased  the  property. 
Meld,  the  judicial  sale  divested  the  property 
from  the  lien  for  improvements,  and  the  pur- 
chaser thereat  obtained  title  to  the  property 
freed  from  such  lien.  Civil  Code  1910,  f  a365; 
De  Give  v.  Meador.  51  Ga.  160;  Loudon  v. 
Coleman,  59  Ga.  653. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1556;  Dec.  Dig.  |  535.*] 

2.  Mortgages  (J  535*)—roBECLOSUBB— Sale- 
Rights  OF  CONTRACTOB  FOB  ImPBOVEMENTS. 
The  one  making  the  improvements  could 
not,  after  such  sale,  foreclose  his  alleged  lien 
against  the  property,  nor  obtain  against  the 
purchaser  a  judgment  for  the  contract  price  or 
value  of  the  improvements,  though  the  purchas- 
er knew,  when  be  purchased  the  property,  that 
the  owner  had  contracted  for  the  making  of  the 
improvements,  and  gave  his  assent  to  the  own- 
er making  such  contract  when  made.  Durham 
▼.  Mayo,  32  Ga.  192. 

[E3d.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  535.*J 

8.  Review  of  Evidence. 

The  evidence  was  insufficient  to  authorize 
a  finding  that  the  purchaser  at  the  judicial  sale 
had  at  any  time  agreed  to  be  liable  for  the  con- 
tract price  or  value  of  the  improvements,  or  had 
in  any  way  become  legally  liable  to  pay  there- 
for. 

4.  Awabd  of  Nonsuit. 

The  court  committed  no  error  in  awarding 
a  nonsuit  at  the  conclusion  of  the  evidence  in- 
troduced by  the  plaintiff. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  Bell,  Judge. 

Action  between  the  Englehart-Hitchcock 
Company  and  the  Central  Investment  Com- 
pany. From  the  Judgment,  the  Englebart- 
Hitchcock  Company  brings  error.    Affirmed. 

B.  Marvin  Underwood  and  Smith,  Ham- 
mond &  Smith,  for  plaintiff  in  error.  H.  A. 
Etheridge  and  E.  L.  Douglas,  for  defendant 
in  error. 


HOLDEN,  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(UeOflL  483> 
SHARPE  V.  COLUMBUS  IRON  WORKS  CO. 
(Supreme  Court  of  Georgia.     June  22,  1911.) 

fSyUahus  hy  the  Court,) 

Pleading  (§  248*)— Petition— Amendment— 
Natube  of  Cause  of  Action  Stated. 

A  petition  in  an  action  based  on  promissory 
notes  given  by  the  defendant  to  the  plaintiff  is 
not  amendable  by  adding  thereto  an  action  ez 
delicto,  on  the  ground  that  the  defendant  haa 
fraudulently  converted  to  his  own  use  collateral 
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notes  belonging  to  tbe  plaintiff,  and  haa  refused 
to  pay  over  the  same  on  demand. 

[Sd.  Note.— For  other  cases,  see  Pleading, 
Oent  Dig.  U  686-700;    Dec  Dig.  f  248.*] 

Error  from  Superior  Court,  Muscogee 
County;   S.  P.  Gilbert,  Judge. 

Action  by  the  Columbus  Iron  Works  Com- 
pany against  J.  E3.  Sharpe.  Judgment  for 
plaintiff,  and  defendatit  brings  error.  Re- 
Tersed. 

The  substance  of  tbe  petition  was  as  fol- 
lows: The  defendant  is  Indebted  to  tbe 
plaintiff  in  a  given  amount  on  certain  prom- 
issory notes  made  by  the  defendant  and 
payable  to  the  order  of  the  plaintiff.  A  copy 
of  one  of  the  notes  is  attached  to  the  peti- 
tion, and  the  other  notes  are  similar,  except 
as  to  dates  and  amounts,  which  are  set 
forth.  The  defendant  delivered  to  the  plain- 
tiff, as  collateral  security  for  such  notes, 
the  notes  of  other  parties,  payable  to  de- 
fendant, which  collateral  the  plaintiff  deliv- 
ered to  the  defendant  upon  his  written 
jigreement  to  collect  the  same  and  turn  over 
the  proceeds  to  plaintiff,  at  stated  periods, 
to  be  applied  to  the  principal  Indebtedness. 
The  defendant  executed  to  the  plaintiff  a 
•chattel  mortgage,  as  well  as  a  mortgage  on 
realty  to  secure  the  payment  of  the  princi- 
pal indebtedness.  Defendant  is  Insolvent 
He  has  collected  a  large  amount  on  the  col- 
lateral notes,  and  has  admitted  that  he  has 
converted  the  same  to  his  own  use,  except 
a  given  amount  He  has  removed  the  per- 
sonalty, on  which  the  mortgage  was  given, 
beyond  the  limits  of  the  state,  and  by  con- 
sent of  the  plaintiff  has  sold  the  same  upon 
condition  that  he  would  pay  over  the  pro- 
ceeds on  his  Indebtedness  to  the  plaintiff, 
but  has  so  paid  only  a  part  of  such  proceeds. 
The  plaintiff  has  demanded  of  the  defendant 
the  proceeds  of  the  collateral  notes  collected 
by  him,  and  the  delivery  to  the  plaintiff 
of  the  collateral  notes  uncollected;  but  the 
defendant  has  refused  to  comply  with  such 
demands.  The  conduct  of  the  defendant  in 
appropriating  the  proceeds  of  the  collateral 
notes  to  his  own  use  and  in  refusing  to  turn 
-over  to  the  plaintiff  the  remaining  collateral 
notes,  and  his  conduct  in  disposing  of  the 
mortgaged  personalty  and  converting  the 
proceeds  to  his  own  use,  and  in  refusing 
to  turn  same  over  to  the  plaintiff,  consti- 
tuted a  fraud  ana  wrong  against  the  plain- 
tiff. The  prayers  are  for  Judgment  for  the 
t>alance  due  on  the  notes  given  by  the  de- 
fendant to  the  plaintiff,  for  injunction  re- 
straining the  defendant  from  making  any 
further  collection  on  the  collateral  notes,  for 
the  appointment  of  a  receiver,  and  for  pro- 
cess. It  does  not  af^rmatively  appear  from 
the  record  that  a  receiver  was  appointed; 
but  the  record  shows  that  the  court  ap- 
proved the  report  of  a  receiver,  and  ordered 
that  the  proceed^  of  the  sale  of  the  property 
made  by  the  receiver,  less  a  given  amount  1 


given  him  for  his  services,  be  credited  on  tbe 
notes  given  by  the  defendant  to  the  plaintiff. 
The  defendant  filed  a  plea  to  the  effect 
that  his  petition  in  bankruptcy  was  pend- 
ing, and  that  the  debt,  the  foundation  of 
plaintifTs  action,  was  scheduled,  the  plaintiff 
named  as  one  of  his  creditors,  and  that  he 
was  seeking  a  discharge  from  such  debt 
The  plaintiff  thereafter  offered  an  amend- 
ment, setting  forth  the  amount  of  the  col- 
lateral security  notes,  and  also  setting  forth 
the  description  of  one  of  the  tracts  of  lands 
which  was  mortgaged  to  secure  the  notes 
sued  on,  and  amended  the  prayers  of  the  peti- 
tion, so  as  to  ask  for  the  foreclosure  of  the 
mortgage  on  realty  as  to  the  lot  of  land 
described,  and  for  a  sale  of  such  land  in  or- 
der that  the  proceeds  might  be  applied  to 
the  payment  of  the  principal  Indebtedness 
due  by  the  defendant  and  that  a  decree  be 
rendered  declaring  that  the  conversion  of 
the  collateral  notes  described  in  the  original 
petition  was  a  violation  of  the  trust  reposed 
in  the  defendant  by  the  plaintiff,  and  a 
fraud  upon  him,  and  that  plaintiff  have  a 
Judgment  or  decree  for  the  value  of  the 
same.  The  defendant  demurred  to  the 
amendment  and  moved  to  strike  the  same, 
upon  the  ground,  among  others,  that  by  the 
amendment  the  plaintiff  sought  to  recovtt  a 
verdict  for  the  amount  of  the  collections 
made  by  the  defendant  on  the  collateral 
notes  and  alleged  to  have  been  fraudulently 
converted  by  him  to  his  own  use,  thus  seek- 
ing to  add  a  cause  of  action  ex  delicto  to 
one  arising  ex  contractu.  The  demurrer  to 
the  amendment  was  overruled,  and  the  court 
refused  to  strike  the  same.  The  plaintiff 
introduced  evidence  showing  the  value  of 
the  collateral  notes,  the  amount  of  the  col- 
lections thereon  which  had  been  paid  to  the 
plaintiff,  and  showing  tbe  balance  due  on 
the  notes  executed  by  the  defendant  to  tbe 
plaintiff.  The  defendant  Introduced  no  evi- 
dence. There  was  a  verdict  In  favor  of  the 
plaintiff  for  $8,545.55,  ^hich  was  the  balance 
due  on  such  last-mentioned  notes,  as  shown 
by  the  evidence  in  behalf  of  the  plaintiff. 
The  Jury  further  found:  "We  also  find  that 
the  defendant  did  fraudulently  convert  to 
his  own  use  the  sum  of  $13,979.03."  Judg- 
ment was  entered,  reciting  the  verdict  and 
directing  that  the  plaintiff  recover  of  tbe 
defendant  $8,545.55  generally,  that  the  mort- 
gage on  the  described  realty  be  foreclosed, 
and  that  the  plaintiff  recover  of  the  defend- 
ant said  sum,  to  be  levied  on  the  mortgaged 
premises.  The  defendant  filed  a  bill  <^  ex- 
ceptions, assigning  error  upon  tlie  refusal  of 
the  court  to  sustain  the  demurrer  to  the 
amendment,  and  to  strike  the  same,  and  up- 
on the  final  Judgment  rendered  by  the  court 

T.  T.  Miller  and  Hatcher  &  Hatcher,  for 
plaintiff  in  error,  J.  H.  Martin  and  A.  W. 
Cozart,  for  defendant  in  error. 
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FISH,  G.  J.  (after  stating  the  facts  as 
above).  In  the  view  we  take  of  the  case 
It  Is  necessary  to  pass  upon  hut  one  of  the 
points  raised  by  the  assigiunents  of  error. 
This  point  is:  Did  the  court  err  In  over- 
ruling the  ground  of  the  demurrer  to  the 
amendment,  and  of  the  motion  to  strike  the 
same,  that  the  amendment  sought  to  add  a 
cause  of  action  ex  delicto  to  one  arising  ex 
contractu?  In  our  opinion  the  court  did 
err  in  this  respect  In  the  original  petition 
the  plaintiff  sought  to  recover  the  balance 
due  on  certain  promissory  notes  executed  by 
the  defendant  and  payable  to  the  plaintiff's 
order.  While  it  was  alleged  in  the  original 
petition  that  the  defendant  had  delivered  to 
the  plaintiff,  as  collateral  security  for  such 
notes,  other  notes  payable  to  the  defendant, 
which  latter  notes  the  plaintiff  had  redeliv- 
ered to  the  defendant  under  an  agreement 
that  he  was  to  collect  the  same  and  turn 
over  the  proceeds  to  the  plaintiff,  and  that 
the  defendant  had  made  collections  of  such 
collateral  notes  and  had  refused  upon  de- 
mand to  pay  the  same  to  the  plaintiff,  there 
was  no  prayer  in  the  original  petition  for 
a  recovery  for  the  collections.  Such  allega- 
tions may  have  been  pertinent  in  view  of 
the  prayers  for  injunction  and  a  receiver, 
but  they  would  not  authorize  an  amendment 
to  the  petition  praying  for  a  recovery  for  the 
value  of  the  collateral  notes  on  the  ground 
that  they  had  been  fraudulently  converted 
>y  the  defendant  to  his  own  use.  The 
amendment  set  forth  a  cause  of  action  es- 
sentially sounding  In  tort,  that  is,  the  fraud- 
ulent conversion  by  the  defendant  of  collat- 
eral notes  belonging  fo  the  plaintiff;  and,  of 
course,  it  needs  no  citation  of  authority  to 
sustain  the  proposition  that  such  a  cause  of 
action  could  not  be  joined  in  a  case  of  this 
character  in  an  action  based  on  contract 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(136  Oa.  643) 

WATSON  V.  STATB. 
(Supaeme  Court  of  Georgia.    July  11.  1911.) 

(8yllahu4  hy  the  OaurU) 

Rbvisw  on  Appeal. 

There  being  no  complaint  that  any  error  of 
law  was  committed  upon  the  trial,  and  the  evi- 
dence beinio^  sufficient  to  authorize  the  veidict, 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 

Error  ftom  Superior  Ck>urt,  Jasper  Coun- 
ty; Jas.  B.  Park,  Judge. 

John  Watson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Greene  F.  Johnson,  for  plaintiff*  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  H.  A.  Hall, 
Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Ga.  592) 
GRANT  v.  STATB. 
(Supreme  Court  of  Georgia.    July  IQ,  1911.) 

(Byllahut  by  the  Court.) 

SUFFICIKWCT   OF  EVIDENCE. 

The  evidence  is  sufficient  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
judge;  and,  as  no  error  of  law  is  complained  of, 
the  judgment  denying  a  new  trial  is  affirmed. 

Error  from  Superior  Court,  Glynn  Coun- 
ty;  C  B.  Conyers,  Judge. 

Dan  Grant  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  D.  Sparine,  for  plaintiff  in  error.  J.  H. 
Thomas,  Sol.  Gen.,  and  H.  A.  Hall,  Atty. 
Gen.,  for  the  State. 

EVANS,  P.  J.  Affirmed.  All  the  Justices 
concur. 

<186  Oa.  404) 
McCRAY  V.  HARRISON. 
(Supreme  Court  of  Georgia.    June  15,  1911.) 

(SyUahuM  hy  the  Court.) 

LnnTATioN  OF  AonoNS  (§  102*)— Computa- 
tion OF  Limitations— EkisTENCB  of  Trust. 
EHieabeth  McCray,  as  executrix  of  the  will 
of  Seleta  L.  Harrison,  brought  an  action,  re- 
turnable to  the  September  term,  1909,  of  Han- 
cock  superior  court,  against  Maggie  L.  Harri- 
son, as  administratrix  of  the  estate  of  W.  T. 
Harrison.  The  substance  of  the  petition  was 
as  follows:  The  plaintiflTs  testatrix  was  a  leg- 
atee under  the  will  of  her  father,  W.  D.  Har- 
rison. W.  T.  Harrison,  her  brother,  qualified 
and  acted  as  sole  executor  of  such  will  until 
January,  1900.  Under  a  decree  rendered  in  Oc- 
tober, 1901,  in  two  suits  for  an  accounting  and 
settlement,  brought  against  W.  T.  Harrison,  re- 
spectively, by  two  of  the  sisters  of  plain tifTs 
testatrix,  in  the  superior  court  of  Washington 
county,  which  were  consolidated  and  tried  to* 
gether,  it  was  in  effect  adjudged  that  such  tes- 
tatrix; as  one  of  the  five  legatees  under  the  will 
of  her  father,  W.  D.  Harrison,  was  entitlea  to 
one-fifth  of  the  proceeds  of  the  sale  of  certain 
lands  in  Johnson  county,  which  had  been  sold 
by  W.  T.  Harrison  by  agreement  of  such  lega- 
tees, and  that  W.  T.  Harrison  had  failed,  on 
demand,  to  account  to  plaintiff's  testatrix  for 
her  share  in  such  proceeds.  The  petition  alleg- 
ed that  the  effect  of  such  decree  was  to  wind 
up  finally  the  affairs  of  the  estate  of  W.  D. 
Harrison;  the  only  duty  required  of  W.  T. 
Harrison  being  the  dutv  of  turning  over  the 
proceeds  of  the  sale  of  said  Johnson  county 
lands  to  each  of  the  heirs  at  law,  and  this  be- 
ing a  duty  which  he  owed  individually,  he  hav- 
ing held  it  up  to  then,  claiming  the  right  to 
hold  the  same  onder  said  will.'*  The  petition 
further  set  forth  that  W.  T.  Harrison,  the  de- 
fendant's intestate,  was  indebted  to  the  plain- 
tiff's testatrix  a  given  sum  as  her  portion  of  the 
rentals  of  the  land  belonging  to  the  legatees 
of  her  father's  estate  for  the  years  1901  and 
1902,  together  with  her  portion  of  the  interest 
on  such  rentals  from  1902.  Held  that,  tinder 
the  allegations  of  the  petition,  W.  T.  Harrison, 
the  defendant*s  intestate,  did  not,  after  the  de- 
cree against  him  in  Washington  superior  court 
in  his  individual  capacity,  as  shown  bv  a  copy 
of  such  decree  attached  as  an  exhibit  to  the 
petition,  sustain  a  fiduciary  relation  towards  the 
plaintiffs  testatrix,  and  therefore  the  rule  as  to 
the  limitation  of  actions  in  cases  of  subsisting 
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trusta  was  not  applicable,  and  under  the  ordi- 
nary statute  of  limitations,  it  not  appearing 
that  the  case  set  forth  fell  within  any  oi  the  ex- 
ceptions thereto,  the  plaintiflTs  cause  of  action 
was  barred,  and  the  court  did  not  err  in  sus- 
taining a  demurrer  to  the  petition  on  that 
ground. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,   Cent  Dig.   {§  495-505;    Dec  Dig.  f 

Error  from  Saperior  Coart,  Hancock  C!oan- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  Elizabeth  McGray,  as  executrix 
of  the  will  of  Seleta  L.  Harrison,  against 
Maggie  L.  Harrison,  as  administratrix  of 
the  estate  of  W.  T.  Harrison.  From  a  judg- 
ment sustaining  a  demurrer  to  the  petition, 
plaintiff  brings  error.    Affirmed. 

R.  L.  Merritt,  for  plaintiff  In  error.  W. 
H.  Burwell  and  R.  H.  Lewis,  for  defendant 
in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


(136  Oa.  664) 

CRUMMEY  Y.  SPELL. 
(Supreme  Oourt  of  Georgia.     July  13,  1911.) 

(Syllabus  hy  the  Court.) 

New  Tbial  (|  125*)— Motion— Statement  of 

Grounds. 

The  only  assignment  of  error  contained  in 
the  bill  of  exceptions  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  The 
grounds  of  the  original  motion  for  a  new  trial 
were  that  the  verdict  was  contrary  to  law  and 
the  evidence  and  without  evidence  to  support  it. 
The  only  ground  of  the  amendment  to  the  mo- 
tion was  that  the  verdict  was  contrary  to  a  por- 
tion of  the  charge  set  out  in  the  amendment, 
which  ground,  under  many  rulings  of  this  court, 
amounted  merely  to  the  general  rround  that  the 
verdict  was  contrary  to  law.  The  verdict  was 
authorized  bv  the  evidence,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  trial. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  125.*  1 

Error  from  Superior  Gourt,  Wayne  Gonn- 
ty;   T.  A.  Parker,  Judge. 

Action  between  E.  Grummey  and  E.  T. 
SpelL  From  the  Judgment,  Grummey  brings 
error.    Affirmed. 

James  W.  Poppell  and  Wilson,  Bennett  & 
Lambdin,  for  plaintiff  in  error.  Jas.  R. 
Thomas,  for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed  All  the 
Justices  concur. 


(186  Qeu  586) 

WHEELER  et  al.  y.  MOZLEY  et  aL 
(Supreme  Gourt  of  Georgia.     July   13»  1911.) 

(Syllabus  by  the  Court.) 

Dismissal  of  Afpeai/— Failure  to  Transmit 
Tbanscbipt. 

This  case  comes  within  the  ruling  pro- 
nounced in  Wheeler  v.  Grawford,  135  Ga.  148, 
69  S.  E.  22,  and  Brunswick  Book  Co.  v.  Torsch 


Go.,  112  Ga.  537,  37  S.  E.  737,  and  the  bfll  of 
exceptions  is  dismissed. 

Error  from  Superior  Gourt,  Gobb  County; 
J.  P.  Brooke,  Judge  pro  hac. 

Action  between  D.  M.  Wheeler  and  others 
and  J.  E.  Mozley  and  others.  From  the 
judgment,  Wheeler  and  others  bring  error. 
Dismissed. 

J.  S.  James,  for  plaintiffs  in  error.  H.  B. 
Moss  and  D.  W.  Blair,  for  defendants  in  er- 
ror. 

EVANS,  P.  J.  Dismissed*  All  the  Jus- 
tices  concur. 

(136  Ga.  Ml) 
THIGPEN  V.  THIGPBN  et  al. 
(Supreme  Gourt  of  Georgia.    July  11,  1911.) 

(Syllabus  by  the  CourU) 

BaSTABDS    (§    102*)— INHEBITANCE    FROM    MA- 
TERNAL Grandfatueb. 

Plaintiff  brought  suit  to  recover  a  distrib- 
utive share  in  the  estate  of  his  maternal  grand* 
father,  who  died  subsequently  to  the  date  of 
the  death  of  plaintiff's  mother.  It  appeared 
from  the  evidence  that  the  plaintiff  was  a  bas- 
tard. Being  such,  he  was  not  capable  of  inher- 
iting from  the  grandfather;  and  consequently 
the  court  did  not  err  In  holding  that  he  could 
not  recover,  and  in  directing  a<  verdict  accord- 
ingly.   Givil  Code  1910,  f  8029. 

[Ed.  Note.— For  other  cases,  see  Bastards^ 
Gent.  Dig.  f §  254,  255 ;   Dec.  Dig.  §  102.^1 

Error  from  Superior  Gourt,  Emanuel 
Ck)unty ;  B.  T.  Rawllngs,  Judge. 

Action  by  L.  A.  Thigpen  against  J.  M» 
Thigpen  and  others.  From  the  Judgnaent,  Tu 
A.  Thigpen  brings  error.     Affirmed. 

Saffold  ft  Larsen  and  Williams  ft  Bradley, 
for  plaintiff  in  error.  Smith  ft  Kirkland, 
for  defendants  in  error. 

BEGK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Ga.  616) 

HILLYER  V.  ROBINSON. 
(Supreme  Gourt  of  Georgia.    June  23,  1911.> 

(Syllabus  5y  ihs  Court.) 

ElXBCUTORS  AND  Administbatobs  ({  87*)— Bs- 
SCISSION— Retubn  of  Benefits. 

Where,  in  a  controversy  between  the  repre^ 
sentative  of  the  estate  of  a  decedent  and  anoth- 
er, the  latter  admits  that  he  is  indebted  to  tiie 
estate,  and  the  representative  of  the  estate  con- 
tends for  a  lar|[er  sum,  and  both  oartles,  by 
way  of  compromise  and  settlement  of  their  con- 
flicting contentions,  enter  into  an  agreement 
for  its  effectuation,  authority  from  the  court  of 
ordinary  is  sought  and  obtained,  and  the  amount 
agreed  upon  is  paid  over  to  the  representative 
of  the  said  estate,  the  latter  cannot  subsequent- 
ly, without  paying  back  at  least  such  an  amount 
as  was  in  excess  of  the  admitted  indebtedness, 
maintain  a  suit  to  recover  from  a  party  indebt- 
ed to  the  estate  another  amount,  which  she  in- 
sists represents  the  true  amount  of  the  indebt- 
edness to  the  estate  of  her  intestate,  although 
such  representative  was  induced  to  execute  ti^e 
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compramise  agreement  by  the  fraudulent  repre- 
sentations of  the  debtor  as  to  the  true  amount 
of  his  indebtedness  to  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Gent.  Dig.  §§  384-3^;  Dec. 
Dig.  §  87.»] 

Error  from  Superior  €k>iirt,  Fulton  Conn- 
ty;   Geo.  Bell,  Judge. 

Action  by  Pauline  B.  Robinson  against  S. 
li.  Hillyer.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Mrs.  W.  E.  Robinson,  administratrix  of 
the  estate  of  her  deceased  husband,  W.  E. 
Robinson,  brought  an  eQuitable  petition 
against  Shaler  L.  HlUyer  to  recover  a  cer- 
tain sum  which  she  claimed  as  due  by  the 
defendant  Petitioner  alleged  that  at  the 
time  of  the  death  of  her  husband  there  were 
outstanding  two  policies  of  insurance  on  his 
life,  aggregating  the  sum  of  $5,000;  that 
prior  to  his  death  he  had  assigned  these  pol- 
icies to  the  defendant  in  terms  which  au- 
thorized him  to  collect  from  the  Insurance 
oompany  the  full  amount  which  might  be- 
come due  on  the  policies  upon  the  death  of 
Robinson,  and  out  of  the  money  so  received 
to  retain  for  his  (defendant's)  own  use  the 
amount  of  any  indebtedness  of  Robinson  to 
the  defendant,  and  to  pay  over  the  balance 
to  the  beneficiary  named  in  the  policies, 
which  was  the  estate  of  the  deceased;  that 
Robinson  died  in  August,  1908,  and  shortly 
thereafter  the  Insurance  company  paid  over 
the  sums  due  on  the  policies  to  the  defend- 
ant; that  it  was  not  until  after  the  death 
of  her  husband  that  petitioner  learned  that 
these  policies  had  been  assigned  to  the  de- 
fendant to  secure  an  indebtedness  of  the  de- 
ceased, and  on  offering  to  adjust  this  In- 
debtedness she  was  informed  by  the  defend- 
ant that  her  husband  owed  him  |3,696,  rep- 
resented by  14  promissory  notes;  and  that, 
believing  the  representations  of  the  defend- 
ant to  be  true,  petitioner  agreed  to  settle 
this  indebtedness  for  the  sum  of  |2,460, 
thereby,  as  she  believed,  saving  for  the  es- 
tate the  sum  of  |2,000.  Petitioner  charges 
that  the  representations  of  the  defendant  as 
to  her  husband's  indebtedness  to  him  were 
false  and  fraudulent,  and  made  for  the  pur- 
pose of  defrauding  her  and  her  children  out 
of  a  large  sum  of  money.  She  charges  that 
at  the  time  of  signing  said  notes  her  hus- 
band was  induced  to  sign  the  same  without 
any  consideration  other  than  certain  small 
sums  of  money  advanced  to  him,  and  that 
the  entire  indebtedness  to  the  defendant, 
both  for  money  advanced  and  premiums  paid 
on  the  policies,  did  not  In  fact  exceed  the 
sum  of  $500,  and  that  the  taking  of  the  notes 
for  the  several  amounts,  one  being  for  the 
sum  of  $3,000,  "was  a  scheme  and  effort  to 
enforce  fraudulently  a  usurious  contract, 
*  •  *  and  defendant  was  thus  enabled  to 
collect  and  did  collect  from  the  estate  usury 
to  the  amount  of  $1,850."  Petitioner  charg- 
es that,   *ix>   further  doak  his  deceit  and 


fraud,  said  Hillyer  caused  your  petitioner  to 
file  in  the  court  of  ordinary  of  said  state 
and  county  a  petition  to  authorize  said  set- 
tlement, a  copy  of  which  is  hereto  attach- 
ed," and  that  the  ordinary,  upon  these  false 
representations  (innocently  made  by  peti- 
tioner), approved  said  settlement  Petition* 
er  prays  that  this  Judgment  of  the  court  of 
ordinary  confirming  the  settlement  be  set 
aside,  and  that  she  have  Judgment  against 
the  defendant  for  the  sum  of  $1,850.  The 
defendant  filed  a  general  and  a  special  de- 
murrer, which  were  overruled,  and  he  ex- 
cepted. 

Kontz  ft  Austin  and  Candler  ft  Alexander, 
for  plaintiff  in  error.  Jackson  &  Orme,  for 
defendant  In  error. 

BECK,  J.  We  are  of  the  opinion  that  the 
court  below  erred  in  not  sustaining  the  gen- 
eral demurrer  to  the  petition  in  this  case. 
There  are  no  facts  alleged  in  the  declara- 
tion which  take  the  case  without  the  ruling 
made  in  case  of  East  Tennessee,  Virginia  ft 
Georgia  Ry.  Co.  v.  Hayes,  83  6a.  558,  10  S. 
E.  350.  Upon  the  showing  made  by  Mrs. 
Robinson  in  her  petition,  a  large  part  of  the 
sum  which  she  received  from  Hillyer,  the 
defendant  in  error,  was  paid  over  to  her  to 
effectuate  a  compromise  agreement  between 
her  and  HlUyer;  and  while,  under  the  alle- 
gations in  the  petition,  she  was  Induced  to 
enter  into  the  agreement  referred  to  by 
fraud  upon  the  part  of  the  other  party,  and 
under  such  circumstances  and  representa- 
tions as  render  the  agreement  voidable,  and 
one  which  she  would  have  the  right  to  re- 
scind, before  she  can  exercise  her  right  to 
have  that  agreement  rescinded  and  set  aside, 
something  must  be  done  by  her ;  that  is,  she 
must  restore  the  status  quo  as  it  existed  pre- 
viously to  the  making  of  the  agreement  un- 
der which  she  received  the  sum  of  $2,400. 
In  her  petition  to  the  court  of  ordinary  for 
authority  to  make  the  settlement  between 
herself  and  Hillyer,  she  represented  to  that 
court  that  she  was  saving  for  the  estate 
some  $2,000.  In  other  words,  a  controversy 
existed  between  her  and  Hillyer  as  to  the 
amount  which  Hillyer  was  due  the  estate  of 
her  deceased  husband.  She  believed  the 
amount  so  due  to  be  larger  than  the  amount 
admitted  by  Hillyer.  Her  contentions  and 
those  of  Hillyer  were  in  conflict  They 
agreed  upon  a  settlement  Authority  to 
make  that  settlement  was  granted  by  the 
court  of  ordinary.  Before  that  settlement 
and  compromise  can  be  rescinded  and  set 
aside,  under  the  ruling  in  the  case  above  re- 
ferred to,  at  least  the  amount  in  excess  of 
what  Hillyer  admitted  to  be  due  the  estate 
of  Robinson,  deceased,  would  have  to  be  re- 
stored. The  case  which  we  have  dted  above, 
and  other  decisions  of  this  court  which 
might  be  cited*  In  addition  to  those  cited  In 
the  Hayes  Case,  are  conclusive  against  the 
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def^dant  In  error  upon  the  Qtteetlon  tnyOlT- 
fld  in  this  case. 

The  discasslon  in  the  case  last  referred  to 
and  the  reasons  stated,  together  with  the 
authorities  cited  in  that  decision,  render 
further  discussion  of  the  question  here  un- 
necessary. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(136  Oa.  494) 

WESTERN  &  A-  B.  00.  t.  HAIG  &  PURr 

YEAR, 

(Supreme  Oourt  of  Georgia.     June  22,  1911.) 

(flyUabus  hy  the  Court.) 

Oabxiebs  (I  44*)— SwiTCHiNQ  Cabs— Refusal 

— Right  of  Action. 

The  mere  fact  that  one  railroad  company 
had  been  accustomed  In  behalf  of  a  firm  of  mer- 
chants to  switch  to  its  side  track,  to  be  un- 
loaded for  the  consignees,  cars  of  ice  brought 
to  destination  by  another  railroad  company,  did 
not  make  the  former  liable  in  damages  to  the 
firm  merely  because  of  a  refusal  to  continue 
the  practice  of  switching  cars  in  this  way  for 
the  firm,  with  or  without  notice  to  it  that  the 
practice  would  be  discontinued,  where  it  does 
not  appear  that  because  of  the  practice,  and  a 
belief  that  it  would  be  continued,  the  firm  did 
something  by  reason  of  which  it  suffered  injury 
or  loss  upon  a  discontinuance  of  the  practice 
without  reasonable  notice,  and  that  no  such  no- 
tice was  given. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  §1  120-122 ;    Dec.  Dig.  §  44.»] 

Error  from  Superior  Ck)nrt,  Whitfield 
County ;  A.  W.  Fite,  Judge. 

Action  by  Haig  &  Puryear  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed. 

The  d^endants  in  error  (hereinafter  call- 
ed the  plaintiffs)  sued  the  plaintiff  in  error 
(hereinafter  called  the  defendant)  for  actual 
and  punitive  damages,  making,  among  other 
allegations,  substantially  the  following:  The 
plaintiffs  have  been  in  the  **meat  market 
business"  in  Dalton  since  March,  1908,  and 
have  shipped  to  Dalton  every  week  four  or 
five  cars  of  ice  to  be  used  in  this  business. 
It  had  been  the  practice  and  custom  of  the 
defendant  (a  railroad  corporation  under  the 
laws  of  this  state)  since  the  plaintiffs  began 
business  in  March,  1908,  up  to  July  20,  1909, 
when  cars  of  ice  consigned  to  the  plaintiffs 
reached  Dalton  over  the  Southern  Railway, 
to  take  the  cars  and  place  them  on  a  side 
or  spur  track  of  the  defendant,  *'in  place 
for  unloading  at*'  the  warehouse  and  place 
of  business  of  the  plaintiffs,  receiving  the 
sum  of  $2  for  each  car  thus  handled.  On 
July  20,  1909,  the  defendant,  "without  no- 
tice, failed  and  refused  to  receive  any  car 
or  cars  from  the  said  Southern  Railway, 
consigned  to  your  petitioners.  That  defend- 
ant failed  to  give  notice  a  reasonable  time 
before  failure  to  receive  said  cars,  even  if 
it  had  the  right  to  refuse  at  all  to  receiTe 


said  cars.**  On  July  20,  1909,  the  defendant 
received  ftroih  the  Southern  Railway  a  car 
of  ice  consigned  to  the  plaintiffs,  kept  it  16 
hours,  and  refused  to  deliver  it  to  the  plain- 
tiffs, and  after  the  expiration  of  the  16 
hours  returned  the  car  to  the  Southern, 
"saying  that  they  did  not  intend  to  deliver 
any  more  freight  to  petitioners,  coming  over 
any  other  road.  This  was  done  through  Q. 
W.  Orr,  defendant's  authorized  agent  at 
Dalton,  Ga.  Petitioners  allege  that  by  rea- 
son of  holding  this  car,  and  failure  to  de- 
liver same,  3600  pounds  of  ice  melted  before 
petitioners  could  haul  the  same  out,  to  pe- 
titioners' damage  $20.  Petitioners  were 
forced  to  haul  said  Ice  to  warehouse  to  saye 
said  shipment,  which  cost  them  |5.  The  $2 
were  tendered,  as  usual,  to  said  defendant.** 
The  remaining  allegations  of  the  petition, 
beginning  with  paragraph  5,  are  as  follows: 

"Petitioners  further  show  that  on  the  22d, 
24th,  28th,  and  31st  days  of  July,  1909,  and 
the  4th.  9th,  10th,  14th,  17th,  18th,  21st,  23d, 
26th,  and  28th  days  of  August,  1909,  and  on 
each  of  said  days,  a  car  of  ice  was  tendered 
to  said  defendant,  together  with  the  usual 
and  customary  freight  charges,  which  said 
ice  was  consigned  to  petitioners  and  shipped 
to  Dalton  from  Southern  Railway.  Petition- 
ers' loss  on  said  cars  was:  Hauling  said 
[ice]  from  Southern  depot  $5,  and  loss  in 
weights  of  ice,  occasioned  by  exposing  the 
same  to  weather  in  hauling  same,  $2.50  on 
each  and  every  car,  to  damage  of  petitioners 
$105. 

"(6)  Petitioners  further  show  that  the  said 
defendant,  by  its  authorized  agent  aforesaid, 
maliciously  refuses  to  receive  and  deliver 
any  freight  consigned  to  petitioners,  al- 
though the  usual  and  customary  freight 
charges  are  tendered  to  said  defendant,  and 
although  the  said  defendant  receives  from 
other  railroads  freight  consigned  to  others 
in  said  city  of  Dalton,  and  to  competitors  of 
petitioners,  to  wit,  Bowen  Bros,  and  others; 
and  by  reason  of  said  wrong  and  malicious 
conduct  of  said  defendant,  done  for  the  pur- 
pose of  annoying  and  harassing  petitioners 
and  damaging  them  in  their  said  business, 
said  defendant  has  Injured  and  damaged  pe» 
titloner  $3,000,  said  acts  being  attended  with 
aggravating  circumstances,  both  in  the  acts 
and  the  intention,  said  defendant  is  liable  to 
punitive  damages,  and  they  ask  judgment 
for  the  same. 

"(7)  Petitioners  further  show  that  their 
said  warehouse  was  built  by  petitioners  on 
the  line  of  defendant,  with  consent  of  de- 
fendant, and  said  defendant  is  in  duty  bound 
to  deliver  freight  to  petitioners,  and  would 
have  done  so  but  for  the  malice  toward  pe- 
titioners, actual  on  the  part  of  said  agent, 
trying  to  vent  his  malice  and  personal  spleen 
on  petitioners,  but  pretending  to  try,  by  col- 
luding with  the  competitors  of  petitioners, 
to  force  petitioners  to  purchase  exclusively 
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in  C!battanooga,  so  as  to  get  all  the  freight 
for  shipment,  all  of  which  is  fully  and  well 
iLDOwn  to  the  defendant  Wherefore  peti- 
tioners pray  that  process  may  issue,"  eta 

An  amendment  was  made  to  the  petition, 
wherein  it  was  alleged  that  the  warehouse 
referred  to  "is  the  brick  just  in  the  rear  of 
plaintiffs'  meat  market,  and  the  one  just  in 
rear  and  between  the  brick  warehouse  and 
W.  &  A.  R.  R.,  or  close  to  track  of  defend- 
ant, and  just  north  of  freight  depot  of  de- 
fendant Amends  paragraph  5  of  petition, 
and  alleges  the  cars  mentioned  in  said  para- 
graph were  tendered  by  the  plaintiffs  and 
freight  agent  of  Southern  Railway  Company, 
R.  C.  Craig,  by  direction  of  plaintiff,  and 
also  by  these  plaintiffs;  said  cars  were  ten- 
dered on  the  arrival  of  each  car,  on  dates 
named  in  said  paragraph,  and  at  the  place 
said  defendant  is  accustomed  to  receive  such 
cars,  and  had  been  doing  so  for  years,  in 
the  railroad  yards  in  Dalton,  Ga. ;  said  ten- 
der of  cars  and  charges  were  made  to  the 
agent,  G.  W.  Orr,  at  Dalton,  Ga,,  and  said 
agent  being  authorized  to  receive  the  same; 
said  usual  amount  so  paid  and  tendered  was 
^  per  car/' 

The  defendant  filed  a  demurrer  to  the  pe- 
tition, as  follows: 

"Defendant,  the  Western  ft  Atlantic  Rail- 
road Company,  demurs  to  the  petition  served 
upon  it  in  this  case,  and  moves  the  court  to 
dismiss  the  same:  (1)  Defendant  demurs  to 
that  portion  of  paragraph  3,  alleging  that 
plaintiffs'  place  of  business  and  warehouse 
situated  on  the  side  or  spur  track  of  this  de- 
fendant, and  that  defendant  had  been  ac- 
customed to  place  cars  of  ice  for  unloading 
it  said  warehouse  and  place  of  business,  and 
moves  the  court  to  strike  the  same,  because 
the  same  does  not  sufficiently  identify  what 
warehouse  and  place  of  business  is  therein 
referred  to,  nor  does  it  describe  the  same  so 
that  this  defendant  can  identify  the  locality 
In  question.  (2)  Defendant  demurs  to  para- 
graph 5,  and  moves  the  court  to  strike  the 
same,  because  no  actionable  breach  of  duty 
Is  therein  alleged,  and  no  facts  giving  a 
right  of  action  are  therein  set  out  It  is  not 
alleged  who  tendered  the  cars  referred  to  to 
this  defendant,  nor  where,  nor  when,  nor 
how  the  tender  was  made,  nor  who  tendered 
the  usual  and  customary  freight  charges,  nor 
to  whom,  nor  when,  nor  where  such  tender 
was  made,  nor  what  amount  was  so  ten- 
dered. (3)  Defendant  demurs  to  paragraph 
6,  and  moves  the  court  to  strike  the  same, 
because  no  facts  are  therein  alleged  giving 
plaintiffs  any  right  against  this  d^endant, 
or  aggravating  the  damages,  or  any  right 
which  it  may  otherwise  have,  and  because 
the  same  is  Immaterial  and  irrelevant" 

The  demurrer  was  overruled,  and  upon  the 
trial  of  the  case  a  verdict  was  rendered  "in 
favor  of  the  plaintiff  for  $125  actual  dam- 
ages* $625  punitive  damages."  In  the  bill  of 
exceptions  filed  by  the  defendant  the  order 
overruling  its  motion  for  a  new  triav  and 


the  order  overruling  its  demurrers  are  as- 
signed as  error. 

Tye,  Peepies  &  Jordan  and  Maddox,  Mc- 
Camy  &  Shumate,  for  plaintiff  in  error.  W. 
B.  Mann  and  W.  C.  Martin,  for  defendantb 
in  error. 

HOLDBN,  J.  (after  stating  the  facts  as 
above).  Haig  ft  Puryear  sued  the  Western 
&  Atlantic  Railroad  Company  for  actual  and 
punitive  damages  for  a  failure  to  deliver,  for 
unloading  by  the  plaintiff,  cars  of  ice  ship- 
ped to  Dalton,  Ga.,  to  the  plaintiffs,  over 
the  Southern  Railway,  on  a  side  track  or 
spur  track  of  the  defendant  near  the  ware- 
house and  place  of  business  of  the  plaintiffs. 
It  was  alleged  that  it  had  been  the  practice 
and  custom  of  the  defendant  since  March, 
1908,  down  to  July  20,  1909,  to  receive  and 
deliver  such  cars  of  ice  for  $2  per  car,  but 
that  on  July  20,  1009,  the  defendant  receiv- 
ed from  the  Southern  Railway  a  car  of  ice 
and  refused  to  deliver  it  on  the  side  track, 
but  kept  it  16  hours,  after  which  time  it  re- 
turned the  ear  to  the  Southern  Railway,  say- 
ing that  it  would  not  thus  deliver  any  more 
cars  of  ice  consigned  to  the  plaintiffs  not 
brought  to  Dalton  on  the  road  of  the  defend- 
ant Plaintiffs  were  damaged  by  reason  of 
the  ice  melting  and  expense  incurred  in  haul- 
ing it  It  was  further  alleged,  in  paragraph 
5  of  the  petition  (which  paragraph  is  copied 
in  the  statement  of  facts),  that  on  named 
dates  in  July  and  August,  1909,  a  car  of  ice 
consigned  to  the  plaintiffs  and  brought  to 
Dalton  by  the  Southern  Railway  was  ten- 
dered to  the  defendant  with  the  customai^ 
freight  charges,  and  plaintiffs  were  damaged 
because  of  the  ice  melting  and  expense  in- 
curred in  hauling  the  same  from  the  South- 
ern depot  The  other  allegations  of  the  orig- 
inal petition  mainly  deal  with  the  liability 
of  the  defendant  for  punitive  damages.  The 
receipt  of  the  car  by  the  defendant  on  July 
20,  1909,  in  accordance  with  its  custom,  for 
delivery  on  its  side  track  for  unloading  by 
the  plaintiffs,  and  its  detention,  refusal  to 
deliver,  and  return  of  the  car  to  the  South- 
em,  thereby  causing  the  ice  to  melt  would 
give  the  plaintiff  a  right  of  action  for  dam- 
ages. However,  proof  of  the  allegations  with 
refer^ice  to  the  actual  damages  sustained, 
and  punitive  damages  because  of  a  failure  to 
receive  from  the  Southern  the  cars  referred 
to  in  the  fifth  paragraph  of  the  petition  and 
deliver  them  for  unloading  at  the  side  track 
of  the  defendant  would  not  authorize  a  re- 
covery of  either  actual  or  punitive  damages. 

Besides  being  a  suit  to  recover  damages 
with  respect  to  the  car  of  ice  received  by  the 
defendant  on  July  20,  1909,  the  suit  was  one 
to  recover  damages  because  it  had  been  the 
practice  and  custom  of  the  defendant  fron 
March,  1908,  to  July  20,  1909,  to  receive  carei 
of  ice  consigned  to  the  plaintiffs  and  brought 
to  Dalton  by  the  Southern  Railway,  and  de- 
liver them  for  unloading  on  the  side  trssk 
near  the  place  of  business  and  warehouse  ^f 
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the  plaintiffs,  and  because  on  named  dates  In 
July  and  August,  1909,  the  defendant  refused 
to  thus  receive  and  deliver  cars  consigned 
to  the  plaintiffs  and  brought  to  Dalton  by 
the  Southern  on  these  days,  especially  in 
view  of  the  fact  that  the  defendant  did  not 
give  the  plaintiffs  reasonable  notice  before 
these  dates  of  its  intention  to  discontinue  the 
practice  and  custom  of  thus  receiving  and  de- 
livering such  cars.  When  cars  of  ice  con- 
signed to  the  plaintiffs  were  brought  to  Dal- 
ton by  the  Southern,  they  had  reached  their 
destination,  and,  independently  of  any  rule 
of  the  Railroad  Commission  of  this  state, 
there  was  no  duty  on  the  Western  &  Atlan- 
tic Railroad  Company  to  take  these  cars  and 
place  them  on  its  side  track  for  unloading 
by  the  consignees,  where  this  company  was 
under  no  duty  to  do  so  because  of  a  contract, 
or  on  account  of  being  a  common  carrier 
with  respect  to  such  work,  or  some  other  spe- 
cial reason.  The  defendant  did  not  bring 
the  cars  to  their  destination,  and  there  was 
no  statutory  or  common-law  duty  on  it  to 
place  on  its  side  track  for  unloading  cars  of 
ice  brought  to  their  destination  by  another 
railroad.  Outside  of  the  rules  of  the  Rail- 
road Commission,  no  duty  rests  on  one  rail- 
road to  take  cars  brought  to  their  destina- 
tion by  another  railroad  and  switch  them  at 
the  same  point  to  a  side  track  of  the  for- 
mer, where  it  is  more  convenient  for  the  con- 
signee to  unload ;  and  if  it  was  in  the  habit 
of  doing  so  for  one  person,  it  could  discon- 
tinue the  practice,  with  or  without  giving  no- 
tice of  an  intention  to  cease  service  of  this 
kind  for  such  person,  where  it  does  not  ap- 
pear that  because  of  the  practice,  and  a  be- 
lief that  it  would  be  continued,  such  person 
did  something  by  reason  of  which  he  suffer- 
ed injury  or  loss  upon  a  discontinuance  of 
the  practice  without  reasonable  notice  to  him 
that  it  would  be  discontinued,  and  that  no 
such  notice  was  given. 

The  petition  alleges  that  the  defendant 
gave  the  plaintiffs  notice  of  an  intention  to 
discontinue  the  practice  on  July  20  or  21, 
1909,  but  it  did  not  give  the  plaintiffs  rea- 
sonable notice  of  such  intention.  Without 
alleging  that  they  sustained  loss  because  of 
a  discontinuance  of  the  practice,  on  account 
of  having  done  something  in  reliance  on  the 
practice  and  belief  that  it  would  be  contin- 
ued, the  discontinuance  of  the  practice  with- 
out any  notice  whatever  would  give  no  right 
of  action  for  damages.  There  is  no  allega- 
tion that  the  plaintiffs  incurred  any  expense 
or  did  anything  because  of  any  reliance  on 
the  practice  and  custom  referred  to  and  a 
belief  that  such  practice  and  custom  would 
be  continued.  The  plaintiffs  do  allege  that 
they  built  a  warehouse  "on  the  line  of  the  de- 
fendant, with  the  consent  of  defendant" ;  but 
it  Is  nowhere  alleged  when  or  for  what  rea- 
son they  built  the  warehouse,  or  that  there 
was  any  contract  with  the  defendant  with 
reference  to  the  erection  of  the  warehouse. 
There  is  no  statutory  or  common-law  duty 


on  the  defendant  to  receive  cars  brought  to 
their  destination  at  Dalton  by  the  Southern 
and  place  them  on  the  former's  side  track 
for  unloading  by  the  consignee,  and  It  was 
not  alleged  that  the  plaintiffs  had  any  con- 
tract with  the  defendant  by  virtue  of  which 
it  was  bound  to  receive  and  deliver  on  Its 
side  track  cars  of  ice  brought  to  Dalton  by 
the  Southern  Railway,  nor  are  there  any  al- 
legations that  the  defendant  was  a  common 
carrier  with  respect  thereto.  A  practice  or 
custom  of  the  defendant  in  doing  this  for  the 
plaintiffs  would  not  make  it  a  common  car- 
rier with  respect  to  this  service,  and  the  al- 
legations in  paragraph  6  of  the  petition  that 
"defendant  receives  from  other  railroads 
freight  consigned  to  others  in  said  city  of 
Dalton  and  to  competitors  of  petitioners,  to 
wit,  Bowen  Bros,  and  others,'*  were  made 
only  to  show  the  plaintiffs'  right  to  punitive 
damages,  because  defendant  '^maliciously  re- 
fuses to  receive  and  deliver"  cars  of  ice  con- 
signed to  plaintiffs ;  the  right  to  recover  ac- 
tual damages  being  based  solely  on  the  con- 
tention that  the  defendant  discontinued  a 
practice  and  custom  with  the  plaintiffs  with- 
out giving  the  plaintiffs  reasonable  notice  of 
its  intention  to  do  so.  There  can  be  no  re- 
covery of  punitive  damages  where  there  is  no 
right  to  recover  actual  or  nominal  damages. 
This  was  not  a  suit  based  on  discrimination 
or  conspiracy,  though  there  were  some  gen- 
eral charges  of  malice  in  connection  with  the 
claim  to  recover  punitive  damages.  It  was 
not  to  recover  under  any  rule  of  the  Rail- 
road Commission.  Nor  did  the  allegations 
show  that  as  to  switching  in  its  yard  the 
defendant  held  Itself  out  as  a  common  car- 
rier, so  as  to  come  under  Civil  Code  1910,  H 
2711,  2712. 

It  \b  therefore  unnecessary  to  discuss  any 
such  matters.  The  case  is  decided  where  the 
pleader  put  it,  on  the  practice  which  had  pre- 
viously existed  between  the  plaintiffs  and  the 
railroad.  The  allegations  as  to  the  car  load 
of  ice  actually  received  were  not  demurred 
to.  The  demurrer  to  the  fifth  paragraph  of 
the  petition,  on  the  ground  that  "no  action- 
able breach  of  duty  is  therein  alleged,  and 
no  facts  giving  a  right  of  action  are  therein 
set  out,"  should  have  been  sustained.  After 
the  petition  was  amended,  this  paragraph 
was  not  subject  to  the  other  grounds  of  the 
demurrer  thereto,  nor  was  the  third  para- 
graph subject  to  the  grounds  of  demurrer 
urged  against  it  The  demurrer  to  the  sixth 
paragraph  should  have  been  sustained.  There 
were  Introduced  in  evidence  certain  rules  of 
the  Railroad  Commission,  making  It  the  duty 
of  one  railroad  to  accept  cars  from  any  con- 
necting road  tendered  it  within  a  specified 
time  and  place  them  at  an  accessible  point 
on  any  side  track  on  its  line  designated  by 
the  "shipper,  or  consignee  at  interest"  Even 
if  damages  other  than  the  penalty  provid- 
ed by  these  rules  for  a  failure  to  comply 
therewith  could  be  recovered  In  a  suit  based 
on  a  violation  of  the  rules,  no  reooyery  Gould 
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1)6  had  In  this  case  because  of  a  Tlo^atlon  of 
these  rules  by  the  defendant,  as  the  suit  was 
based  on  a  supposed  liability  of  the  defendant 
independent  of  any  duty  imposed  on  it  by  the 
rules  of  the  Railroad  Commission.  Western 
A  Atlantic  Railroad  Go.  ▼.  E^zposition  Ck)tton 
MUls,  81  Ga.  522,  7  S.  B.  910,  2  L.  R.  A.  102. 
We  deem  it  unnecessary  to  deal  with  the  as- 
signments of  error  relating  to  the  charges 
of  the  court  and  the  failure  of  the  court  to 
charge,  of  which  complaint  is  made.  Certain 
demurrers  should  have  been  sustained,  as 
hereinbefore  indicated ;  and  the  verdict  should 
be  set  aside. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


<U6  Oa.  S76) 

WRIGHT  r.  GAMBLE. 
(Supreme  Court  of  Georgia.     June  18,  1911.) 

(SyllahuB  by  the  Court.) 

Officers  (§§  50,  72*)— Removal  fbom  Office 

—Power. 

Where  the  tenure  of  an  oflSce  is  not  pre- 
scribed by  law,  the  power  to  remove  is  an  in- 
cident to  the  power  to  appoint  la  such  case 
the  appointee  holds  at  the  pleasure  of  the  ap- 
pointing power,  although  it  attempts  to  fix  a 
definite  term;  and  no  formalities,  such  as  the 
preferring  of  charges  or  the  granting  of  a  hear- 
ing to  the  ineumi>ent,  are  necessary  to  the  law- 
ful exercise  of  the  authority  of  removal.  The 
provision  of  Civil  Code  1910,  9  264,  par.  8,  is 
not  applicable  to  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  §{  69,  102;  Dec.  Dig.  H  50,  72.*] 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Quo  warranto  by  J.  B.  Gamble  against 
Tate  Wright  Judgment  for  relator,  and 
defendant  brings  error.    Reversed. 

An  act  of  the  General  Assembly,  approved 
December  15,  1897  (Acts  1897,  p.  387),  creat- 
ed a  board  of  commissioners  of  roads  and 
revenue  for  the  county  of  Clarke.  Under 
the  provisions  of  the  act  the  grand  jury, 
at  the  next  regular  term  of  the  superior 
court  of  Clarke  county  after  the  passage  of 
the  act,  were  to  elect  three  citizens  and  resi- 
dent freeholders  who  should  constitute  a 
board,  one  of  whom  should  be  elected  for 
one  year,  one  for  two  years,  and  one  for 
three  years.  Each  succeeding  grand  jury  at 
the  spring  term  of  such  court  should'  elect 
one  commissioner,  who  should  hold  office  for 
three  years,  unless  removed  as  provided  by 
the  act  The  act  declared  '*that  the  board 
of  commissioners  shall  elect  their  own  clerk, 
with  such  pay  as  the  board  may  allow"; 
his  duties  being  prescribed  by  the  act  The 
clerk,  before  entering  upon  the  discharge  of 
his  duties,  was  required  by  the  act  to  take 
the  same  oath  prescribed  for  the  commis- 
eioners,  and  to  enter  into  a  bond  with  good 
security  to  faithfully  perform  the  duties  of 
the  office  of  clerk.  The  act  fixed  no  term 
of  office'  for  the  clerk.    In  November,  1909, 


the  board  passed  a  resolution  fixing  the  term 
of  the  clerk  of  the  board  at  two  years,  be- 
ginning with  the  first  Tuesday  in  January, 
1910,  and  providing  that  a  clerk  should  be 
elected  under  this  resolution  at  that  time 
for  the  ensuing  two  years,  and  subsequent- 
ly on  the  same  date  every  two  years,  un- 
less a  vacancy  should  occur.  In  accordance 
with  this  resolution  John  B.  Gamble,  who 
bad  been  clerk  for  some  years,  was  on  the 
first  Tuesday  in  January,  1910,  elected  clerk 
of  the  board,  and  thereafter  assumed  the 
discharge  of  the  duties  of  the  position,  tak- 
ing possession  of  the  office  and  all  books, 
papers,  etc.,  connected  therewith.  At  a  reg- 
ular meeting  held  on  the  first  Tuesday  in 
May,  1910,  being  the  3d  day  of  the  month, 
the  board  passed  the  following  resolution: 
"Resolved,  by  the  board  of  commissioners  of 
roads  and  revenue  for  Clarke  county,  in 
regular  monthly  session  assembled:  (1)  That 
the  position  of  clerk  of  said  board  is  here- 
by declared  vacant  (2)  That  the  action  of 
said  board  taken  at  the  January  meeting  of 
1910,  in  electing  John  B.  Gamble  clerk  of 
said  board,  be  and  the  same  is  hereby  re- 
voked from  this  day.  (3)  That  the  board 
proceed  to  elect  a  clerk,  who  shall  begin 
the  discharge  of  his  duties  at  once.*^ 

Subsequently,  on  May  9,  1910,  the  commis- 
sioners in  regularly  called  session  elected 
Tate  Wright  as  clerk.  Gamble  refused  to 
recognize  the  authority  of  the  board  to  pass 
the  resolution  vacating  the  office  of  clerk 
and  revoking  the  action  of  the  board  in 
electing  him  to  that  office.  The  books  and 
papers  of  the  office  of  clerk  having  been 
turned  over  to  the  commissioners  by  Gam- 
ble, in  obedience  to  an  order  of  the  judge 
of  the  superior  court,  passed  in  a  proceed- 
ing brought  by  the  commissioners  against 
Gamble,  were  by  the  commissioners  deliver- 
ed to  Wright  after  his  election.  Thereafter 
Gamble  presented  to  the  judge  of  the  su- 
perior court  an  application  for  leave  to  file 
an  information  in  the  nature  of  a  writ  of 
quo  warranto  to  try  the  question  of  title  to 
the  office  of  clerk  of  the  board  of  commis- 
sioners. Such  leave  was  granted,  and  the 
information  duly  filed.  Respondent,  Wright 
filed  both  a  demurrer  and  an  answer  to  the 
information.  The  applicant.  Gamble,  filed 
a  demurrer  to  portions  of  the  answer  of 
the  respondent  After  a  hearing,  the  judge 
passed  an  order  overruling  the  demurrer  to 
the  information,  and  sustained  the  demurrer 
to  certain  portions  of  the  answer,  holding 
that  the  pleadings,  after  these  rulings,  rais- 
ed no  issue  of  fact  Judgment  was  entered, 
declaring  that  Gamble  was  the  lawful  clerk 
of  the  board  of  commissioners,  and  was  en- 
titled to  the  possession  of  the  office  and  the 
books  and  papers  thereof,  and  that  Wright 
was  not  the  lawful  clerk  of  the  board,  and 
was  not  entitled  to  the  possession  of  the  of- 


*For  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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lice  or  the  books  and  papers  thereof.  It 
was  further  adjudged  that  the  respondent, 
Wright,  deliver  possession  of  the  office  and 
all  books,  papers,  etc.,  connected  therewith, 
to  the  applicant.  Gamble,  and  that  the  re- 
spondent pay  the  costs  of  the  proceedings. 
To  these  rulings  the  respondent  excepted. 

Jno.  J.  Strickland,  for  plaintifT  in  error. 
W.  M.  Smith  and  Cobb  &  Erwln,  for  defend- 
ant in  error. 

FISH,  a  J.  (after  stating  the  facts  as 
above).  The  controlling  question  presented 
by  the  record  is  whether  the  board  of  com- 
missioners of  roads  and  revenue  of  Clarke 
county,  created  by  an  act  of  the  General 
Assembly  approved  December  15,  1897  (Acts 
18d7,  p.  389),  the  act  providing  that  com- 
missioners "shall  elect  their  own  clerk  with 
such  pay  as  the  board  may  allow,"  had  the 
power,  in  the  absence  of  any  law  fixing  the 
term  of  office  of  the  clerk,  to  prescribe,  by 
resolution  duly  passed,  the  tenure  of  the  of- 
fice of  the  clerk  at  two  years,  and  having 
subsequently  elected  a  clerk  for  that  time, 
could  remove  the  incumbent  before  the  ex- 
piration of  that  term,  without  preferring 
charges  against  him  and  giving  him  an  op- 
portunity to  be  heard,  and  to  elect  another 
clerk  In  his  stead?  We  deem  It  unnecessary 
to  pass  upon  any  other  question  presented 
by  the  record.  It  seems  now  to  be  the  uni- 
versally accepted  rule  that,  where  the  ten- 
ure of  the  office  is  not  prescribed  by  law, 
the  power  to  remove  is  an  incident  to  the 
power  to  appoint  29  Gyc.  871;  23  A.  & 
E.  Enc.  Law,  405;  Mechem,  Pub.  Off.  §  445; 
Throop,  Pub.  Off.  |  804  et  seq.  In  such  a 
case- no  formalities,  such  as  the  preferring 
of  charges  against,  or  the  granting  of  a 
hearing  to,  the  incumbent,  are  necessary  to 
the  lawful  exercise  of  the  discretionary 
power  of  removal.  29  CJyc.  1408,  and  nu- 
merous cases  there  cited.  See  Ck)leman  v. 
Glenn,  103  Ga.  458,  30  S.  B.  297,  68  Am. 
St  Rep.  108,  and  Gray  v.  McLendon,  134 
Ga.  224,  67  S.  E.  859.  Counsel  for  the  de- 
fendant in  error  in  the  case  now  before  us 
concede  in  their  brief  that,  if  the  board  of 
commissioners  of  roads  and  revenue  of 
Clarke  county  had  not  fixed  the  tenure  of 
office  of  their  clerk,  then  the  power  to  re- 
move the  defendant  in  error  as  clerk  would 
have  existed  as  an  incident  to  the  power  of 
appointment  In  the  board;  but  they  contend 
that  as  the  board  had,  as  authorized  by 
law,  divested  itself  of  such  arbitrary  pow- 
er of  removal,  it  could  not  revest  itself  with 
this  power  during  the  time  for  which  the 
defendant  in  error  was  elected  clerk  un- 
der the  resolution  fixing  the  term  of  such 
office.  The  pivotal  point  of  the  case  is 
whether  the  board  had  the  power  to  fix 
the  tenure  of  its  clerk.  If  it  had  such  au- 
thority, then  Ctemble,  the  defendant  in  er- 
ror, who  had  been  elected  by  the  board  for 
the  term  of  two  years,  was  not  removable 


by  it  before  the  expiration  of  this  term, 
vdthout  charges,  notice,  and  a  hearing.  On 
the  other  hand,  if  the  board  was  without 
power  to  prescribe  a  fixed  term  for  its  clerk, 
then  Gamble,  notwithstanding  he  had  been 
elected  for  a  purported  fixed  term,  held  the 
office  at  the  pleasure  of  the  board,  and  was 
removable  at  its  discretion,  without  the 
preferring  of  charges,  notice,  or  the  benefit 
of  a  hearing. 

The  question  under  consideration  has  been 
passed  on  by  several  courts  of  last  resort 
In  State  ex  rel.  Moore  v.  Archibald,  5  N.  D. 
359,  66  N.  W.  234,  it  was  held:  *The  grant 
of  power  to  appoint  to  public  office,  where 
no  term  of  office  is  fixed  by  law,  carries  with 
it  as  an  Incident  the  absolute  power  of  re- 
moval at  any  time,  without  notice  or  charges 
or  a  hearing,  and  without  the  cause  for  re- 
moval being  inquired  into  by  any  court 
Such  power  vested  in  a  board  cannot  be  lim- 
ited by  any  action  taken  by  such  board, 
whether  by  appointing  the  officer  for  a  fixed 
term,  or  by  by-laws  restricting  the  power  of 
removal  to  cases  where  cause  for  removal 
exists.**  In  that  case  Moore  applied  for  a 
mandamus  to  compel  Archibald  to  turn  over 
to  the  applicant  the  possession  of  the  office 
of  Superintendent  of  the  State  Hospital  for 
the  Insane,  to  which  office  Archibald,  the  de- 
fendant, had  been  appointed  by  the  trustees 
of  that  institution  for  the  term  of  one  year, 
and  from  which  he  had  been  arbitrarily  re- 
moved before  the  expiration  of  his  term  by 
the  board  of  trustees,  at  a  meeting  called 
for  that  purpose,  and  at  which  Moore  was 
appointed  in  Archibald's  place  (facts  similar 
to  those  in  the  Instant  case).  Prior  to  the 
appointment  of  Archibald,  the  board  had 
passed  by-laws  making  the  superintendent 
and  other  named  subofficlals  "subject  to  re- 
moval for  good  and  sufficient  cause,  at  the 
pleasure  of  the  board  of  trustees,"  and  that 
"charges  against  officers  of  the  institution 
must  be  submitted  in  writing,  and  that  a 
copy  thereof  should  be  furnished  the  officer 
against  whom  the  charge  is  made  at  least 
one  month  before  it  is  acted  upon."  0>rU8s» 
J.,  in  pronouncing  the  opinion  for  the  court, 
cogently  said:  "The  by-laws  which  they  [the 
trustees]  are  authorized  to  pass  must  not 
be  repugnant  to  the  laws  of  the  state.  The 
statute  by  necessary  Implication  confers  up- 
on the.  board  unlimited  power  of  removaL 
This  manifests  the  legislative  policy  with 
respect  to  this  particular  office.  That  stat- 
ute cannot  be  annulled,  neither  can  such 
policy  be  overthrown,  by  a  by-law  passed 
by  a  mere  creature  of  the  Legislature.  The 
people,  under  such  legislation,  have  a  right 
to  demand  that,  whenever  the  board  shall 
deem  it  for  the  public  interests  to  ronova 
the  superintendent,  its  power  of  remoTSl 
shall  be  the  absolute  power  vested  in  it  by 
the  Legislature,  and  shall  not  be  fettered 
by  any  restriction  whatever.  This  pow^  Is 
delegated  to  the  board  for  the  public  good, 
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and  the  people  cannot  be  prejndiced  by  lim- 
itations of  that  powet  to  which  they  have 
not  consented,  and  which  they  have  not  au- 
thorized the  board  to  impose.  If  the  board 
may  lawfully  fix  the  term  at  one  year,  it 
may  likewise  give  the  Incumbent  a  life  ten* 
ure.  If  It  can,  with  legal  effect,  declare 
that  the  superintendent  can  be  removed 
for  good  and  sufficient  cause.  It  may  narrow 
the  ground  of  removal  to  a  particular  case^ 
and  thus  place  this  portion  of  the  discretion 
vested  in  the  board  for  the  public  welfare  be- 
yond the.  possibility  of  exercise  by  succeed- 
ing  boards  for  years  to  come.  Thenceforth 
the  board  of  trustees  would,  for  a  season, 
be  shorn  of  the  specified  power  of  appoint* 
ment,  of  the  Incidental  power  of  removal, 
and  to  this  extent  of  the  power  of  general 
control  and  management  granted  to  it  by 
the  statute.  Even  if  the  by-laws  in  question 
were  explicit  in  their  limitation  of  the  pow- 
er of  the  board,  we  would  be  compelled,  for 
the  reasons  set  forth,  to  treat  them  as  with- 
out effect." 

In  support  of  this  view  the  following  au- 
thorities were  cited:  State  v.  Lane,  53  N. 
J.  Law,  275,  21  Atl.  302;  City  of  Newark  v. 
Stout,  62  N.  J.  Law,  35.  18  Atl.  943;  Wil- 
liams V.  City  of  Gloucester,  148  Mass.  256, 
19  N.  B.  348}  Higgins  v.  Ck>le,  100  Oal.  260, 
84  Pac.  678;  Carter  v.  City  of  Durango,  16 
Colo.  534,  27  Pac.  1058,  25  Am.  St.  Rep.  294 ; 
State  V.  Johnson,  123  Mo.  43,  27  S.  W.  399 ; 
Weidman  v.  Board  of  Education,  54  Hun, 
634,  7  N.  Y.  Supp.  300.  Upon  examination 
we  find  that  the  cases  cited  either  decide  the 
point  in  accordance  with  the  view  of  Judge 
Corliss  or  expressly  recognise  its  soundness. 
It  was  held  in  Parsons  v.  Breed,  126  Ky. 
759,  104  S.  W.  766,  that  ''where  neither  the 
Constitution  nor  statute  fixes  the  term  of 
office,  the  appointee  holds  at  the  pleasure  of 
the  appointing  power,  although  it  was  at> 
tempted  by  the  appointing  power  to  fix  a 
definite  term,"  citing  Johnson  v.  Cavanah, 
54  S.  W.  853.  21  Ky.  Law  Rep.  1246.  See, 
also,  Abrams  v.  Horton,  18  App.  Div.  208, 
45  N.  Y  Stipp.  887.  So  in  Mathis  v.  Rose, 
64  N.  J.  Law,  45,  44  Atl.  875,  it  was  held 
that,  as  the  charter  of  Atlantic  City  au- 
thorized the  city  council  to  elect  a  street 
supervisor,  the  council  had  power  to  remove 
an  incumbent  and  appoint  its  successor  at 
their  pleasure,  notwithstanding  an  ordi- 
nance had  been  passed  making  the  term  of 
such  officer  one  year.  The  ordinance  being 
Inconsistent  with  the  charter  provision,  it 
was  held  to  be  void,  citing  Trowbridge  v. 
Newark,  46  N.  J.  Law,  140.  The  case  of 
Bradshaw  v.  City  Council,  39  N.  J.  Law,  416, 
was  distinguished.  Our  conclusion  is  that 
the  board  of  commissioners  of  roads  and 
revenue  of  Clarke  county,  being  invested,  by 
the  act  of  the  General  Assembly  creating  it, 
with  the  i>ower  of  appointment  of  a  clerk. 


which  carried  with  it  the  authority  to  re: 
move  such  officer  at  its  pleasure,  as  the 
statute  fixed  no  term  for  such  officer,  could 
not  legally  by  resolution  fix  a  tenure  of  such 
office,  and  thus  divest  the  board  of  the  power 
of  removal  at  pleasure  conferred  upon  it  by 
statute.  It  follows  that  Civil  Code  1910^ 
I  264  (3),  providing  that  one  of  the  methods 
for  vacating  an  office  is  "by  decision  of  a 
competent  tribunal  declaring  the  office  va- 
cant,'' did  not  apply  to  this  case,  so  as  to- 
require  charges,  notice,  and  a  hearing  be- 
fore the  board  could  legally  remove  its 
clerk. 

Counsel  for  the  defendant  in  error  cite,  as 
sustaining  a  contrary  view,  the  following 
cases:  Robertson  v.  Coughliu,  196  Mass. 
539,  82  N.  E.  678,  and  State  v.  Williford,  104 
Tenn.  694,  58  S.  W.  295.  In  each  of  these 
cases  it  appeared  that  the  board  therein 
referred  to  elected  a  clerk  or  secretary  to 
fill  a  vacancy  created  by  the  expiration  of 
the  term  of  office  fixed  by  the  board  for  its 
clerk  or  secretary,  and  it  was  held  in  effect 
that  the  board  had  the  power  to  do  this. 
The  question  whether  the  board  could  have 
removed  the  incumbent  prior  to  the  expira- 
tion of  his  term  fixed  by  it  was  not  involved. 
In  our  opinion  the  judgment  in  each  of  the 
cases  was  correct;  but  we  cannot  agree  to 
the  soundness  of  the  proposition  announced 
in  these  cases  that  the  board  had  authority 
to  fix  the  term  of  its  clerk  or  secretary,  no 
term  being  fixed  by  law,  and  no  authority 
being  given  to  the  board  to  prescribe  it 
Other  authorities  cited  by  the  defendant  in 
error  are  not  sufficiently  relevant,  in  our 
opinion,  to  require  discussion. 

It  follows,  from  our  views  as  above  set 
forth,  that  the  Judgment  of  the  court  below 
must  be  reversed.    All  the  Justices  concur. 


036  Ga.  882> 
CLARKE  COUNTY  v.  GAMBLE. 
(Supreme  Court  of  Georgia.     June  13,  1911.) 

(ByllahuB  hy  the  Court.) 

1.  Officebs  (I  82*)— Injunction— Nattjbe  of 
Remedy— Existence  of  Other  Remedy. 
Clarke  county  brought  its  petition  against 
Gamble,  the  substance  of  which,  now  material, 
was:  Defendant  had  recently  been  removed  by 
the  board  oi  commissioners  of  roads  and  reve* 
nue  of  that  county  from  the  of9ce  of  clerk  of 
such  board.  Up  to  the  time  of  his  removal,  the 
defendant  and  the  board  "occupied  offices  to« 
sether/'  the  board  paying  one-half  of  the  rent 
for  the  same,  wherein  were  kept  all  the  records^ 
books,  and  other  property  of  the  county  per- 
taining to  the  omcial  business  of  the  board. 
The  possession  of  these  records,  booln,  etc.,  by 
the  board  was  necessary  for  the  discharge  of  its 
public  duties.  At  the  time  of  his  removal  th« 
defendant  notified  the  board  that,  on  account  of 
the  invaliditv  (as  contended  by  him,  for  certain 
reasons)  of  the  order  discharging  him,  *'he  would 
not  permit  any  books,  iwpers,  or  other  docn*- 
ments  belo^ing  to  the  counts  to  be  removed 
from  the  offices  where  thev  [were  then]  locat- 
ed,     *     *     *     claiming  that  the  offices  were 
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rented  in  hia  name  and  he  would  control  them." 
The  board  procured  another  office,  but  the  de- 
fendant refused  to  allow  the  board  to  remove 
such  records,  books,  etc.,  from  the  offices  oc- 
cupied by  them.  One  of  the  prayers  of  the 
petition  was  that  the  defendant  be  enjoined 
irom  interfering  with  the  county  or  the  board  of 
commissioners  or  their  agents  in  the  removal 
of  such  records,  books,  etc.,  from  the  place 
where  they  were.  Held:  (1)  The  injunction 
sought  was  not  purely  mandatory,  but  its  essen- 
tial feature  was  to  restrain  the  defendant.  See 
MacKenzie  v.  Minis,  132  Ga.  323,  63  S.  E.  900, 
23  L.  R.  A.  (N.  S.\  1003.  (2)  Civil  CJode  1910, 
§  304  et  seq.,  providing  how  a  successor  to  an 
office  may  obtain  the  books,  papers,  etc.,  apper- 
taining thereto  from  his  predecessor,  who  re- 
fused on  demand  to  turn  over  the  same,  did  not 
furnish  to  the  county  an  adequate  remedy,  if 
any  at  all,  under  the  facts  of  this  case,  see, 
in  this  connection,  Albea  y.  Watts,  114  Ga.  149, 
39  S.  E.  940. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §  114;   Dec.  Dig.  §  82.*] 

2.  Pbbvious  Decision  Contbollino. 

This  case  on  its  facts  is  controlled  by  the 
decision,  this  day  rendered,  in  the  case  of 
Wright  y.  Gamble,  71  S.  E.  795,  and  accord- 
ingly the  judge  erred  in  refusing  an  interlocu- 
tory injunction. 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judgel 

Action  by  Clarke  County  against  J.  B. 
Gamble.  From  a  judgment  refusing  an  In- 
terlocutory Injunction,  plaintiff  brings  error. 
Reversed. 

Jna.  J.  Strickland,  for  plaintiff  in  error. 
W.  M.  Smith  and  Cobb  &  Erwin,  for  defend- 
ant in  error. 

FISH,  C  J.  Judgment  reversed.  All  the 
Justices  concur. 


(136  Ga.  473) 

CURRIE  V.  COLLINS  et  al. 
(Supreme  Court  of  Georgia.     June  21,  1911.) 

(Byllahus  ly  the  Court,) 

1.  Vendob  and  Pubchaseb  (f  176*)  — Peb- 
fobmance  of  contbact  —  deficiency  of 
Quantity. 

In  an  action  by  a  vendee  against  his  vendor 
of  land  sold  by  the  tract,  where  the  number  of 
acres  is  stated  as  "more  or  less"  and  only  as  a 
part  of  its  description,  there  can  be  no  recov- 
ery on  account  of  the  deficiency  in  the  number 
of  acres  so  stated,  where  it  does  not  appear  that 
the  vendor  was  guilty  of  actual  fraud  in  mis- 
representing the  quantity.  Montgomery  v.  Rob- 
ertson, 134  Ga.  66,  67  S.  E.  431. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  333-340;  Dec.  Dig.  { 
176w*] 

2.  Vendob  and  Pubchaseb  (§  44*)  — Defi- 
ciency OF  AOBEAOB— FbaUDULENT  MiSBEP- 

BESENTATioNS— Evidence. 
If  the  offered  portion  of  the  testimony  of  the 
plaintiff,  which  was  excluded  by  the  court,  had 
been  admitted,  it  would  not  have  been  sufficient, 
considered  in  connection  with  the  testimony  be- 
fore the  jury,  to  authorize  a  finding  that  the 
defendants,  who  were  the  vendors  of  the  land, 
were  guilty  of  any  actual  fraud  in  misrepre- 
senting the  number  of  acres  contained  in  the 
tract.  The  alleged  misrepresentations  of  the 
vendors  were  merely  to  the  effect  that  they  be- 
lieved that  the  tract  of  land,  which  was  describ- 


ed as  "containing  30  acres  more  or  less,**  con- 
tained as  much  as  35  acres,  and  that  they  were 
sure  that  it  contained  as  much  as  30  acres. 
Moreover,  it  appeared  from  the  testimony  of 
the  vendee,  the  plaintiff,  that  one  of  the  vendors 
prior  to  the  sale  pointed  out  to  the  vendee  the 
boundaries  of  the  tract,  that  the  vendee  in  com- 
pany with  such  vendor  inspected  the  land,  that 
the  vendee  at  the  time  he  purchased  did  not 
believe  that  the  tract  contained  30  acres,  and 
that  he  would  not  have  purchased,  but  for  the 
guaranty  of  such  vendor  that  it  contained  that 
quantity. 

[Ed.  Note.-r-For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  76;   Dec.  Dig.  §  44.*] 

3.  Refusal  of  New  Tbiait-Pbopbiety. 

As  the  verdict  found  for  the  defendants 
was  demanded,  the  court,  of  course,  did  not 
err  in  refusing  to  grant  a  new  trial. 

Error  from  Superior  Court,  Montgomery 
County;   J.  H.  Martin,  Judge. 

Action  by  D.  M.  Currle  against  S.  B.  Col- 
lins and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  B.  Geiger  and  P.  W.  Meldrim,  for  plain- 
tiff in  error.  A.  C.  Saffold,  for  defendants 
In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


Ciu  Oa.  488) 
MOREHEAD  et  aL  v.  AYERS  et  aL 
(Supreme  Court  of  Georgia.     June  22,  1911.) 

(Syllabua  hy  the  Court,) 

1.  assionhents  (s  24*)— riohts  assionabi.k 
—Right  of  Action  fob  Fbaud. 

A  right  of  action  for  injuries  arising  from 
fraud  cannot  be  assigned.  Civil  Code  1910,  | 
3655. 

[E)d.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  42-46;    Dec.  Dig.  §  24.»] 

2.  Vendob  and  Pubchaseb  (§  176*)— Assiair- 

MENTS    (§   24*)— ApPOBTIONMENT   OF  PBICB — 

Assionabilitt  of  Right. 

The  right  given  by  Civil  Code  1910,  §  4122, 
to  a  vendee  of  land  sold  bv  the  tract  or  entire 
body,  where  the  quantity  is  specified  as  "more 
or  less,'*  to  have  an  apportionment  of  the  price 
for  a  deficiency  in  tne  quantity  specifiea  so 
gross  as  to  justify  the  suspicion  of  willful  de- 
ception, or  mistake  amounting  to  fraud,  arises 
only  by  reason  of  actual  fraud  and  deception  on 
the  part  of  the  vendor  (Montgomery  v.  Robert- 
son, 134  Ga.  66,  67  S.  E.  431:  Currie  v.  Col- 
lins, 136  Qa.  — ,  supra),  which  tends  to  in- 
jure or  damage  the  vendee,  and  therefore,  un- 
der Civil  Code  1910,  {  3655,  is  not  assignable 
by  such  vendee  transferring  to  the  purchaser 
of  the  land  from  him  the  bond  for  title  given 
him  by  his  vendor,  so  as  to  entitle  the  trans- 
feree of  the  bond  to  have  the  note  of  his  im- 
mediate vendor  held  by  the  vendor  from  whom 
the  latter  purchased,  and  given  as  a  part  of  the 
purchase  price  of  the  land,  credited  with  the 
value  of  the  deficiency  of  land  according  to  the 
price  at  which  the  payee  of  the  note  sold  it. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §S  333-340 ;  Dec.  Dig.  | 
176;*  Assignments,  Cent  Dig.  §{  42^6;  I>ec. 
Dig.  I  24.*] 

3.  Demubbeb    to    Pleading  — >  Ruuno    of 
Coubt. 

Under  the  rulings  announced  in  the  pre- 
ceding headnotes,   if  for  no  other  reason,   tlM 
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court  did  not  err  in  sustaining  a  general  demnr- 
rer  to  the  petition. 

Error  from  Superior  Ck)urt,  Hart  County; 
D.  W.  Meadow,  Judge. 

Action  by  A.  B.  Morehead  and  others 
against  J.  W.  Ayers  and  others,  administra- 
tors. From  a  judgment  In  favor  of  defend- 
ants, plaintiffs  bring  error.    Aflarmed. 

A.  6.  ft  Julian  McCurry  and  W.  L.  Hodg- 
es, for  plaintiffs  In  error.  Jas.  H.  Sl^elton, 
for  defendants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(186  Ga.  6S6) 

ALABAMA  GREAT  SOITTHBRN  B.  CO.  t. 

DAFFRON. 

(Supreme  Court  of  Georgia.     July  12,  1911.) 

(Syllabus  hy  the  Court,) 

1.  Appeal  and  Ebbob  (§  1069*)— Habmlesb 
Ebrob— Vebdict— Reicabkb  of  Coubt. 

The  court  should  not  unduly  press  a  jury 
to  agree  upon  a  yerdict;  and  in  the  use  of  any 
remarlcs  designed  to  impress  the  desirability  of 
reaching  a  yerdict,  he  should  be  careful  to  re- 
frain from  any  expression  of  a  coercive  nature, 
or  which  possibly  may  mislead  them  into  an 
erroneous  method  of  reaching  a  yerdict  Upon 
being  Informed  by  the  jury  of  their  inability 
to  agree  upon  the  amount  of  recovery,  the 
judge  s  instruction  that  verdicts  are  mostly  com- 
promises, and  his  Illustration  of  that  statement, 
was  prejudicial  to  the  defendant.  Its  tendency 
was  to  suggest  that  the  jurors  might  arbitrarily 
compromise,  divide,  and  yield  for  the  mere  sake 
of  agreement 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  9  1068.*] 

2.  Review  on  Appeal. 

Other  than  as  indicated,  no  error  was  com- 
mitted which  would  require  a  new  trial. 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  by  Jessie  Daffron,  as  administra- 
trix, against  the  Alabama  Great  Southefm 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

A  E.  Goodhue  and  Foust,  Payne  ft  Tatum, 
for  plaintiff  in  error.  Reuben  R.  Arnold,  for 
defendant  in  error. 

EVANS,  P.  J.  Mrs.  Jessie  Daffron,  admln- 
Istri^trix  of  Joseph  Daffron,  sued  the  Alaba- 
ma Great  Southern  Railroad  Company  to  re- 
cover damages  for  the  alleged  wrongful  death 
of  her  husband,  who  was  a  fireman  in  the  em- 
ployment of  the  defendant  at  the  time  of  his 
death.  After  the  case  had  been  submitted 
to  the  jury,  and  they  had  been  deliberating 
upon  the  same  for  about  24  hours,  they  were 
called  into  the  courtroom,  and  inquiry  was 
made  by  the  judge  whether  they  had  agreed 
apon  a  verdict,  or  were  likely  to  agree ;  and, 
upon  being  informed  that  they  had  not 
agreed,  the  court  said,  "I  regret  exceedingly, 
gentlemen,  for  you  to  fail  to  make  a  verdict 
in  this  case,  and  trust  that  you  will  come  to- 


gether on  the  facts,"  and,  after  instructing 
them  that  they  were  the  sole  judges  of  the 
facts,  and  that  the  court  could  not  render 
any  assistance  in  solving  the  facts  of  the  • 
case,  the  court  said:  "You  will  first  deter- 
mine, as  I  have  before  stated,  whether  or 
not  there  should  be  a  recovery ;  and,  if  you 
determine  there  should  be,  you  will  settle  the 
amount,  If  you  possibly  can.  If  you  deter- 
mine there' should  not,  then  you  will  find  for 
the  defendant  company.  Now,  gentlemen,  see 
if  you  cannot  get  together."  The  Jury  return- 
ed to  their  room,  and  about  24  hours  there- 
after they  were  again  called  into  the  court- 
room, when  the  following  colloquy  occurred 
between  the  court  and  the  Jury:  Judge: 
"Gentlemen  of  the  jury,  have  you  agreed  up- 
on the  question  as  to  the  right  to  recover?" 
Jurors;  "We  have,  but  differ  as  to  the 
amount."  Court:  "It  does  look  like  you 
might  agree  upon  that.  You  ought  to  agree 
upon  the  amount.  I  might  be  going  a  little 
too  far,  but  verdicts  are  mostly  all  compro- 
mises. No  man  gets  all  he  wants  in  things  of 
that  kind;  and,  having  agreed  upon  the  es- 
sential point,  the  question  of  whether  or  not 
there  should  be  a  recovery,  it  does  look  like 
you  all  might  get  together  on  some  amount — 
that  is,  you  might  make  a  conjunction,  as  de- 
fined by  an  old  rural  school-teacher,  who,  when 
asked  what  a  conjunction  was,  said,  'A  con- 
junction is  the  coming  together  of  two  or 
more  persons  or  things,  as  John  and  James 
met'  You  may  now  retire,  and  see  if  you 
can  come  together."  A  verdict  for  the  plain- 
tiff was  rendered  within  a  few  hours  after 
this  recharge.  The  defendant  moved  for  a 
new  trial,  which  was  refused. 

[1]  1.  This  court  has  indulged  judicial  urg- 
ing of  a  verdict  to  a  considerable  extent. 
Unless  the  remarks  of  the  judge  amounted  to 
coercion,  or  a  direction  to  arbitrarily  com- 
promise individual  confiictlng  views  solely 
for  the  sake  of  agreement,  the  court  has  de- 
clined to  set  aside  the  verdict  It  has  been 
ruled  that  a  new  trial  will  not  be  granted, 
where  the  court,  upon  a  failure  of  the  jury 
to  agree,  addressed  to  them  certain  remarks 
tending  to  impress  upon  them  the  Importance 
of  the  case,  the  desirability  of  rendering  a 
verdict,  and  the  expense  of  a  retrial,  and  sent 
them  back  for  further  deliberation.  Allen  y. 
Woodson,  50  Ga.  53 ;  Parker  ▼.  Georgia  Pacif- 
ic Ry.  Co.,  88  Ga.  539,  10  S.  E.  233 ;  Golatt 
V.  State,  130  Ga.  18,  60  S.  E.  107.  In  each  of 
these  cases  the  court  recognized  the  impro- 
priety of  unduly  pressing  a  jury  to  arrive  at 
a  verdict  and  in  one  of  them  stated  that  the 
trial  judge  went  to  the  allowable  limit 
When  informed  that  the  jury  is  unable  to 
agree  upon  a  verdict  the  court  in  his  re- 
marks upon  the  desirability  of  reaching  a 
verdict  should  be  very  careful  not  to  employ 
any  expression  of  a  coercive  nature,  nor  should 
he  say  anything  which  might  mislead  them 
as  an  instruction  that  some  of  them  should 
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yield  their  consdentlouB  opinions  and  oon- 
▼ictions  upon  a  material  feature  of  the  case, 
solely  for  the  sake  of  making  a  verdict, 
s  Georgia  Bailroad  Ck>.  t.  Cole,  77  Ga.  77.  In 
the  case  lust  cited,  which  was  one  closely 
contested  on  the  facts,  after  the  jury  had 
heen  charged  and  retired,  the  court  had  them 
brought  into  the  courtroom,  and,  after  stat- 
ing to  them  that  he  was  Informed  that  they 
were  not  likely  to  agree,  asked  if  it  were 
true.  The  jury  replied  that  it  was.  The 
court  inquired  whether  the  trouble  was  upon 
a  matter  of  law  or  fact,  to  which  the  jury  re- 
sponded that  It  was  upon  a  question  of 
amount — ^that  they  differed  about  the  amount 
The  court  said:  "Grentlemen,  I  cannot  aid 
you  in  that,  as  I  know  of,  in  any  way,  fur* 
ther  than  to  say  that,  upon  that  matter,  the 
jury  ought  to  make  a  very  earnest  effort  to 
agree — to  reconcile  conflicting  opinions  as  to 
amounts.  I  merely  give  you  that  as  advice 
of  the  court  You  must  make  an  effort  to 
agree  upon  the  amount  Of  course,  a  juror 
ought  not  to  give  up  his  convictions,  if  they 
are  so  strong ;  but  there  ought  to  be  an  ef- 
fort to  come  to  an  agreement  You  can  re- 
tire^ and  see  if  you  cannot  agree  upon  the 
amount"  This  court  held  that  these  remarks 
might  have  induced  some  of  the  jurors  to 
give  up  opinions  entertained  in  favor  of  the 
defendant,  simply  to  make  a  verdict  and  a 
new  trial  was  granted  on  this  ground. 

In  the  present  case'  the  court  instructed 
the  jury  that  "verdicts  are  mostly  all  com- 
promises," and  his  illustration  was  calculat- 
•ed  to  induce  them  to  arrive  at  a  common  sum 
by  a  compromise,  without  reference  to  the 
individual  convictions  of  the  jurors  as  to 
the  amount  the  plaintiff  was  entitled  to  re- 
<K>ver.  In  Goodsell  v.  Seely,  46  Mich.  623,  10 
N,  W.  44,  41  Am.  Rep.  183,  which  was  a  per- 
sonal injury  case,  the  jury  Informed  the  court 
that  they  ''had  not  agreed,  but  stood  eleven 
to  one,  and  divided  on  $200."  The  judge  in 
reply  told  them:  **If  that  is  the  only  differ- 
ence, it  would  be  better  for  the  county  and 
the  parties  on  both  sides  that  one  or  both 
sides  yield,  so  as  to  come  together.  It  would 
be  unfortunate  for  all  to  have  a  disagree- 
ment when  the  difference  is  so  small" — ^and 
he  asked  them  to  get  together  if  possible.  A 
new  trial  was  granted  upon  this  ground,  and 
In  the  opinion  Judge  Ck>oley  said:  "It  is  no 
doubt  true  that  juries  often  compromise  in 
the  way  here  suggested,  and  that  by  'splitting 
difference'  they  sometimes  return  verdicts 
with  which  the  judgment  of  no  one  of  them 
is  satisfied.  But  it  is  an  abuse  The  law 
<M)ntemplates  that  they  shall,  by  their  discus- 
sions, harmonize  their  views,  if  possible,  but 
not  that  they  shall  compromise,  divide,  and 
yield  for  the  mere  purpose  of  an  agreement 
The  sentiment  or  notion  which  permits  this 
tends  to  bring  jury  trial  into  discredit  and 
to  convert  it  into  a  lottery.  It  was  no  doubt 
very  desirable  to  the  public  and  to  the  parties 


that  the  Jurors  should  agree.  If  the>  could 
do  so  without  sacrificing  what  any  one  of 
them  believed  were  the  just  rights  of  the 
parties,  but  not  otherwise."  Moreover,  the 
court  diaracterized  the  jury's  agreement  that 
the  plaintiff  should  have  a  recovery  as  the 
essential  point  in  the  case,  thus  minimizing 
the  importance  of  the  amount  of  the  recov- 
ery. In  the  petition  the  damages  were  laid 
at  $20,000.  The  verdict  was  for  $7,500.  We 
have  no  means  of  knowing  the  views  of  the 
individual  jurors  as  to  the  amount  which 
each  thought  the  plaintiff  was  entitled  to 
recover.  The  tendency  of  the  court's  re- 
marks was  to  create  an  impression  that  hav- 
ing agreed  upon  the  right  of  the  plaintiff  to 
recover,  the  jurors  need  not  be  so  careful  in 
fixing  the  amount  which  might  be  arrived  at 
as  a  result  of  an  arbitrary  compromise  of 
the  individual  views  of  the  jurors. 

[2]  2.  The  various  charges  complained  of 
were  without  substantial  error,  and  the  gen- 
eral charge  covered  the  essential  features  in 
the  requests  to  charge.  Other  than  as  indi- 
cated in  the  first  division  of  the  opinion,  no 
error  requiring  a  new  trial  Is  made  to  appear. 

Judgment  reversed.  All  the  Justices  con- 
car. 


(136  Oil  586) 

ALABAMA  GREAT  SOUTHERN  B.  CO.  ▼. 

AIJ.ISON. 

(Supreme  Court  of  Georgia.     July  13,  1911.) 
(SytlahuM  hy  the  Court.) 

1.   RAILBOADS   ({  351*)— ACOIDBNTS  AT  CB08S- 
ING&~lN8TRUCTI0NS— EvinENCB  TO  SUSTAIN. 

The  court  erred  in  charging  the  jury  as 
follows:  "To  run  a  train  at  high  rate  of  speed, 
and  without  signals  of  approach,  when  the 
trainmen  have  reason  to  believe  there  are  per- 
sons in  exposed  positions  on  the  track,  as  over 
an  unguarded  crossing  in  a  populous  district  of 
a  city,  or  where  the  public  are  wont  to  nass  on 
the  track  with  such  frequency  and  in  sacn  num« 
bera,  and  the  facts  are  known  to  those  in  charge 
of  the  train,  as  that  they  will  be  held  to  a 
knowledge  of  the  probable  consequence  of  main- 
taining greater  speed  without  warning,  so  as 
to  impute  to  them  reckless  knowledge  in  respect 
thereto,  would  render  the  employer  liable  for 
injuries  resulting  therefrom,  notwithstanding 
there  was  negligence  on  the  part  of  those  in- 
jured, and  no  fault  on  the  servants  after  seeing 
the  danger.*'  This  charge  was  not  authorised 
by  the  pleadings  or  the  evidence  in  the  case. 

[Ed.   Note.— For  other  cases,  see  Railroadau 
Cent  Dig.  I  1195;   Dec.  Dig.  I  351.*] 

2.  Appeal  and  Ebbob  (9  274*)--OBJKcnoN8 

IN    TBIAL    COUBT— NBW     TBIAIr-<)UK8TI01fa 

Reviewable. 

Grounds  of  a  motion  for  a  new  trial,  com* 
plaining  that  the  verdict  is  contrary  to  certain 
portions  of  the  charge,  raise  no  question  for  de- 
cision by  this  court  not  raised  by  the  general 
ground  in  the  motion  for  a  new  trial  that  the 
verdict  is  contrary  to  law. 

[IDd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  274.*] 

3.  Gbant  op  Nonsuit. 

The  court  below  did  not  err  in  refusing  to 
grant  a  nonsuit 
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Error  from  Superior  Ck)nrt,  Dade  County ; 
A.  W.  Fite,  Judge. 

Action  by  A.  B.  Allison,  administrator, 
against  the  Alabama  Great  Southern  Ball- 
road  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

A.  E.  Goodhue  and  Foust,  Payne  &  Tatum, 
for  plaintiff  In  error.  Ben.  T.  Brock^  for  de- 
fendant In  error. 

BECK,  J.  A.  B.  Allison,  administrator  of 
the  estate  of  W.  M.  Allison,  deceased,  brought 
suit  against  the  Alabama  Great  Southern 
Railroad  Company  to  recover  damages  for 
the  homicide  of  his  intestate  in  the  state  of 
Alabama,  alleging  that  the  killing  was 
wrongful  and  tortious,  being  the  result  of 
the  negligent  operation  of  a  locomotive  and 
train  of  the  defendant  company  by  its  em- 
ploy^ Petitioner  pleaded  the  Alabama  stat- 
utes authorizing  suits  by  the  personal  repre- 
sentative of  a  decedent  to  recover  damages 
for  the  death  of  his  intestate  in  cases  of  the 
character  set  forth  in  the  petition.  On  the 
trial  a  verdict  was  rendered  in  favor  of  the 
plaintiff.  Upon  the  refusal  of  the  court  be- 
low to  grant  a  new  trial,  upon  a  motion  duly 
made,  the  defendant  ^cepted. 

[1]  1.  Error  is  assigned  upon  the  follow- 
ing charge  of  the  court:  "To  run  a  train  at 
high  rate  of  speed,  and  without  signals  of 
approach,  when  the  trainmen  have  reason 
to  believe  there  are  persons  in  exposed  posi- 
tions on  the  track,  as  over  an  unguarded 
crossing  in  a  populous  district  of  a  city,  or 
where  the  public  are  wont  to  pass  on  the 
track  with  such  frequency  and  in  such  num- 
bers, and  the  facts  are  known  to  those  in 
charge  of  the  train,  as  that  they  will  be  held 
to  a  knowledge  of  the  probable  consequences 
of  maintaining  greater  speed  without  warn- 
ing, so  as  to  Impute  to  them  reckless  knowl- 
edge in  rtopect  thereto,  would  render  the  em- 
ployer liable  for  injuries  resulting  therefrom, 
notwithstanding  there  was  negligence  on  the 
part  of  those  injured,  and  no  fault  of  the 
servants  after  seeing  the  danger."  This 
charge  was  unauthorized  by  the  evidence  in 
the  case.  It  was  properly  challenged  on  that 
ground.  In  fact,  neither  the  pleadings  nor 
the  facts  as  developed  on  the  witness  stand 
afforded  any  basis  for  the  instructions  quot- 
ed. While  it  was  alleged  that  the  train  ap- 
proached the  crossing  in  question  at  a  high 
rate  of  speed,  it  was  not  alleged,  nor  was 
there  evidence  to  show,  that  the  train  was 
run  or  the  crossing  approached  "without  sig- 
nals of  approach"  or  without  •'warning." 
Judging  from  the  context,  the  portion  of  the 
charge  criticised  was  in  the  language  of  a 
decision  rendered  by  the  Supreme  Court  of 
Alabama ;  but  the  case  from  which  it  is  tak- 
en Is  not  cited  in  the  charge  itself  nor  in  the 
brief  of  counsel.  But,  as  was  said  in  the 
case  of  Savannah  Railway  Co.  v.  Evans,  115 
Ga.  318,  41  S.  E.  632,  90  Am.  St  Rep.  116: 
'^Some  of  the  charges  which  were  complained 
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of  in  the  present  case  seem  to  be  literal  copies 
of  headnotes  made  by  the  Supreme  Court  of 
Florida  in  a  case  decided  by  that  court.  It 
is  claimed  that  it  was  not  error  to  use  the 
language  of  the  Florida  court,  for  the  reason 
that  the  case  was  to  be  tried  according  to 
the  law  of  Florida,  and  anything  which  was 
declared  to  be  the  law  of  that  state  by  its 
court  of  'last  resort  was  a  proper  subject  of 
instruction  to  the  Jury.  This  position  is  not 
sound.  There  are  many  things  said  by  this 
court,  both  in  headnotes  and  opinions,  that 
are  sound  law,  but  which  nevertheless  would 
be  improper  instructions  to  a  Jury.  This 
court  as  well  as  the  Supreme  Court  of  Flor- 
ida may  use  language  which  would  be  ap- 
propriate in  a  headnote  or  opinion,  but  which 
would  be  grossly  improper  when  embodied 
in  a  charge  to  a  Jury.  Merrltt  v.  State,  107 
Ga.  676(4)  [84  S.  E.  361];  F.  O.  &  P.  Rail- 
road Co.  V.  Lucas,  110  Ga.  127,  128  [35  S.  B. 
283]."  See,  also,  in  this  connection,  the  case 
of  Lay  V.  N.,  C.  ft  St.  L.  Ry.  Co.,  131  Ga.  345, 
62  S.  E.  189.  The  admonitions  contained  in 
the  extract  from  the  decision  of  this  court 
above  quoted  should  be  observed  by  Judges 
of  the  trial  courts  when  instructing  the  Jury. 

We  base  the  Judgment  of  reversal  of  this 
case  upon  the  error  contained  in  that  portion 
of  the  charge  set  forth  above.  But  atten- 
tion should  also  be  called  to  the  following 
charge  of  the  court,  complained  of  in  the 
first  ground  of  the  amended  motion  for  a 
new  trial:  "When  a  railroad  runs  Its  track 
through  a  district  of  a  city,  town,  or  village, 
densely  populated,  and  the  demands  of  trade 
and  public  intercourse  necessitate  the  fre- 
quent crossing  of  the  track,  it  is  the  duty  of 
those  operating  the  engine  over  the  track  in 
such  places  to  keep  a  lookout  This  duty  is 
not  specially  imposed  by  statute,  but  arises 
from  the  likelihood  that  in  such  places  there 
are  persons  on  the  track,  and  the  bounden 
duty  to  guard  against  inflicting  death  or  in- 
Jury  in  places  and  under  circumstances  where 
and  when  it  la  likely'  to  result,  unless  due  care 
is  observed.  This  duty  arises  when  the  cir- 
cumstances exist  which  call  for  its  exercise." 
This  language  seems  also  to  have  been  taken 
from  a  decision  rendered  by  the  Supreme 
Court  of  Alabama,  and  it  might  well  have 
been  criticised  upon  the  ground  that  it  con- 
tains an  expression  of  an  opinion  on  the  facts 
of  the  case  by  the  Judge  in  his  charge  to  the 
Jury.  This  specific  exception,  however,  was 
not  made.  The  exceptions  which  were  urged 
are  themselves  somewhat  vague  and  imcer- 
taln,  and  of  such  a  character  that  we  do  not 
feel  authorized  to  declare  the  charge  error 
upon  the  specific  objections  stated  in  the 
motion.  But  inasmuch  as  a  new  trial  is 
granted  upon  another  ground,  we  thought  it 
proper  to  point  out  the  obvious  error  in  the 
excerpt  last  quoted. 

[2]  2.  Grounds  of  a  motion  for  a  new  trial, 
complaining  that  the  verdict  is  contrary  to 
certain  portions  of  the  charge,  raise  no  ques- 
tion for  decision  by  thia  court  not  raised  br 
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the  general  grounds  In  the  motion  for  a  new 
trial,  that  the  verdict  is  contrary  to  law. 

[3]  8.  The  court  below  did  not  err  in  refus- 
ing to  grant  a  nonsuit 

Judgment  xeversed.  All  the  Justices  con- 
cur. 

(136  6a.  4S3) 

STONER  V.  PATTEN  et  al. 
(Supreme  Court  of  Georgia.     June  21,  1911.) 

(SyUdbus  by  the  Court,) 

Watebs  and  Water  Gou&ses  (§  87*)  —  In- 
jUNCTiow  —  Diversion  of  Water  —  Evi- 

DENCE. 

The  petition  in  this  case  having  been 
brought  by  a  lower  riparian  owner  for  injunc- 
tion to  restrain  the  taking  of  water  from  a 
stream  which  the  petitioner  alleged  was  accus- 
tomed to  flow  through  his  land  from  the  point 
at  which  it  is  alleged  the  water  was  being 
talcen,  it  was  not  error  upon  the  trial  to  grant 
a  nonsuit  after  the  conclusion  of  the  evidence 
introduced  by  the  plaintiff,  there  being  no  evi- 
dence to  show  to  what  extent  the  flow  of  water 
had  been  diminished,  nor  that  it  had  been  di- 
minished to  a  substantial  extent,  nor  that  the 
complainant  had  been  or  would  be  damaged  by 
the  acts  complained  of. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Ck>urses,  Dec.  Dig.  §  87.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  J.  W.  Maddox,  Judge. 

Action  by  W.  B.  Stoner  against  J.  C.  Pat^ 
ten  and  others.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Afllrmed. 

Foust  &  Payne,  for  plaintiff  in  error.  F. 
W.  Cbpeland.  R.  M.  W.  Glenn,  and  Williams 
&  Lancaster,  for  defendants  in  error. 

BECK,  J.  Judgment  afllrmed.  All  the 
Justices  concur. 


(136  Oft.  684) 

BROWN  V.  RAPE. 
(Supreme  Court  of  Georgia.     July  18,  1011.) 

(8yUabu9  hy  the  Court.) 

1.  Evidence    (|   434*)  — Pabol   Evidence  — 
Fraud— Action  on  Note. 

On  the  trial  of  an  action  brought  on  a 
promissory  note,  parol  evidence  was  admissible 
in  support  of  a  plea  that  the  defendant  was  in- 
duced to  sign  the  notes  by  certain  alleged  fraud 
practiced  upon  him  by  the  plaintiff.     McBride 

E.  999. 

[Ed.   Note.— For  other  cases,    see   Evidence, 
Cent.  Dig.  §{  2005-2020 ;    Dec  Dig.  |  434.*] 

2.  Evidence   (§   370*)  —  Docxtmentaby   Evi- 
dence. 

The  execution  of  the  application  for  a 
policy  of  insurance  not  being  proved,  the  court 
properly  refused  to  admit  it  in  evidence. 

[Ed.    Note. — For   other   cases,   see    Evidence, 
Cent.  Dig.  §§  1559-1579 ;    Dec  Dig.  §  370.*] 

3.  Review  on  Appeal. 

The  evidence  authorized  the  verdict,  and 
the  refusal  of  a  new  trial  was  not  error. 


V.  Macon  Telegraph  Cfo.,  102  Ga.  422  (2),  30  S. 


Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 
Action  between  N.  B.  Brown  and  G.  E. 


Rape.    From  the  Judgment,  Brown  brings  er- 
ror.   Affirmed. 

Napier  &  Maynard  and  O.  C.  Hancock,  for 
plaintiff  in  error.  M.  Kunz,  for  defendant  in 
error. 

B^SH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(136  Ga.  £91) 
SOUTHERN  RT.  CO.  ▼.  HUTCHESON. 
(Supreme  Court  of  Georgia.    July  13,  1911.) 

(SyUdbuB  hy  the  Court,) 

1.  Damages  (§  32*)  —  Physical  Injubies  — 
Pain  AND  Sufferinq— Capacity  to  Labor. 

A  physical  injury,  which  impairs  the  capac- 
ity of  a  married  woman  to  labor,  is  classified 
by  the  law  with  pain  and  suffering.  Metropoli- 
tan R.  Co.  y.  Johnson,  90  Ga.  500,  16  S.  E. 
49.  In  a  suit  by  a  married  woman  for  a  per- 
sonal injury,  an  allegation  of  impaired  capacity 
to  labor  resulting  from  the  injury  is  not  irrel- 
evant as  an  element  of  damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  I  32.*] 

2.  Evidence   (|   473*)--OpiNioir   Bvidenc*— 
Conclusions  fbom  Facts. 

Where  the  question  under  consideration  Is 
one  of  opinion,,  a  nonexpert  witness  may  state 
the  facts  and  circumstances  and  his  opinion 
predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Ejvidence, 
Cent.  Dig.  If  2220-2223 ;  Dec  Dig.  I  473.*] 

3.  Railroads  (§  397*)— FaiOHTBNiNO  Hobsks 
—Evidence. 

In  a  suit  against  a  railroad  company  for 
a  personal  injury  caused  by  a  horse,  alleged  to 
have  been  frightened  by  unusual  and  unneces- 
sary noises  made  by  the  defendant* s  locomotive, 
it  is  competent  to  show  that  the  horse  was  road- 
worthy,  and  was  not  subject  to  fright  by  the 
ordinary  and  usual  noises  incident  to  the 
operation  of  locomotives  and  cars. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f f  1344-1355 ;   Dec  Dig.  |  397.*] 

4.   INSTBUCTIONS. 

The  charges  on  the  subject  of  a  railroad 
company*8  liability  for  an  injury  to  a  traveler 
on  a  public  thoroughfare  alongside  the  railroad, 
alleged  to  have  been  caused  oy  the  traveler's 
horse  becoming  frightened  by  the  unusual  and 
unnecessary  noises  made  by  the  locomotive  of 
the  company  in  approaching  the  station,  were 
m  substantial  accord  with  the  rule  of  liability 
as  defined  in  Georgia  Railroad  v.  Carr,  73  Ga. 
557. 

5.  Review  of  Evidence. 

The  evidence  authorized  the  verdict  and, 
in  view  of  the  general  charge,  the  specific  ex- 
ceptions are  without  merit. 

Error  from  Superior  Court,  DonglaB  Ooan- 
ty;   Price  Bklwards,  Judge. 

Action  by  Minnie  Hutcheson  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  H.  McLArty  and  Maddox,  McCamy  ft 
Shumate,  for  plaintiff  in  error.  J.  S.  Jamea 
and  Roberts  ft  Hutcheson,  for  defendant  In 
error. 

EVANS,  P.  J.  Judgment  affirmed.  All  tba 
Justices  concur. 
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me  Oa.  549)  I 

HALL,  County  Treasurer,  v.  MARTIN. 
(Supreme  Court  of  Georgia.    July  12,  1911.) 

(Byllahua  Mr  i^  Court.) 

1.  Mandaitub  (i  3*) —  When  Libs  — Otheb 
LsoAL  Remedy. 

Mandamus  will  not  lie  to  compel  the  i^er- 
formance  of  an  official  duty,  when  there  exists 
another  specific  legal  remedy.  Civ.  Code  1910, 
§5440. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §{  a  10-34;   DSTpig.  I  3.»] 

2.  Mandamus  (S  8*>— Payment  or  Funds  by 

CiTT   SOLICITOB— An  OTHEB   ADEQUATE  REM- 
EDY. 

Where  the  treasurer  of  a  county  sought  by 
mandamus  to  compel  the  solicitor  of  a  city 
court  therein  to  pay  into  the  treasury  of  the 
county  certain  funds  arising  from  fines,  for- 
feitures, etc.,  in  such  court,  and  which  the  ap- 
plicant for  the  writ  alleged  the  solicitor  was 
not  legally  entitled  to,  but  which,  under  the 
provisions  of  the  act  of  the  General  Assembly 
creating  such  court  and  the  office  of  its  solicitor, 
it  was  his  official  duty  to  pa^  into  the  treasury 
of  the  county;  and  where  in  response  to  the 
nisi  it  was  urged,  as  one  of  the  reasons  why  a 
mandamus  absolute  should  not  be  granted,  that 
another  specific  legal  remedy  existed,  to  wit, 
a  rule  in  such  city  court  which  could  be  brought 
by  the  treasurer  against  the  solicitor,  an  officer 
of  that  court,  to  require  him  to  pay  to  the  treas- 
urer the  funds  alleged  to  be  legally  withheld  by 
the  solicitor  from  the  treasury,  which  rule,  if 
made  absolute,  could  be  enforced  by  an  attach- 
ment for  contempt— held,  that  the  judge  of  the 
sui>erior  court,  upon  the  hearing  of  the  rule 
nisi,  did  not  err  in  refusing  to  grant  a  manda- 
mus absolute.  See  Johnson  ▼.  Gilmer,  113  Ga. 
1146,  39  S.  B.  469. 

[Ed.  Note.— For  other  caaea,  see  Mandamus, 
Dec.  Dig.  i  a*] 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Llttlejohn,  Judge. 

AppIicatLon  by  D.  D.  Hall,  Treasurer,  for 
writ  of  mandamus  to  Ware  G.  Martin,  Solic- 
itor. From  an  order  denying  the  writ,  peti- 
tioner brings  error.    Aflftrmed. 

D.  J.  Ragan  and  HoUis'Fort,  for  plaintiff 
In  error.  Ware.  G.  Martin,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


<136  Oa.  650) 

VALDOSTA,  M.  &  W.  RT.  CO.  ▼.  ADEL 
LUMBER  CO. 

<Supreme  Court  of  Georgia.     July  12,  1911.) 

(SyUahUM  hy  ih^  Court.) 

Eminent  Domain  (|  47*)— Condemnation  or 
Right  of  Way  fob  Tbamway. 

Civil  Code  1910,  I  804,  which  provides 
that  "any  peraon,  or  corporation,  desiring  to 
build  or  construct  any  tramways  to  connect 
with  any  waterway  or  railway,  in  this  state, 
for  the  purpose  of  transportizig  lumber,  naval 
stores,  and  timber  by  means  of  the  same,**  may 
condemn  a  right  ox  way  for  such  tramway, 
^'setting  out  tne  length  of  such  way,  together 
with  the  place!  of  starting  an^  the  terminus  of 
the  same,*  only  applies  to  instances  where  such 
tramways  are  necessary  to  connect  with  a  rail- 


way, or  waterway,  for  the  purpose  of  transport- 
ing the  articles  mentionea  by  means  thereof, 
and  does  not  authoriae  a  person  who  owns  a 
sawmill  located  on  the  line  of  one  railwav  to 
condemn  a  right  of  way  for  a  tramroad  to 
cross  the  line  of  another  railway  and  extend  to 
a  lot  of  timber  belonging  to  such  sawmill  own- 
er. Garbutt  Lumber  Co.  ▼.  Georgia  &  Alabama 
Ry.  Co.,  Ill  Ga.  714,  36  S.  E.  942;  Norman- 
dale  Lumber  Co.  v.  Knight,  89  Ga.  Ill,  14  S. 
E.  882;  Chattanooga,  etc.,  R.  Co.  ▼.  Philpot, 
112  Ga.  153,  37  S.  E.  181. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  107-120;  Dec  Dig.  I  47.*1 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  Valdosta,  Moultrie  &  West- 
em  Railway  Company  against  the  Adel  Lum- 
ber Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

The  Adel  Lumber  Company,  being  a  pri- 
vate corporation,  was  engaged  in  operating 
a  sawmill  at  Adel,  Ga.,  on  the  line  of  the 
Georgia  Southern  k  Florida  Railway  Compa- 
ny. The  lumber  which  it  manufactured  was 
for  shipment  over  the  railroad  of  the  Georgia 
Southern  &  Florida  Railway  Company,  for 
distribution  to  the  general  lumber  trade.  In 
order  to  conduct  Its  business,  it  had  acquir- 
ed large  timber  holdings  extending  to  a  re- 
mote distance  from  the  mill,  and  in  order  to 
bring  the  timber  from  the  forests  to  the  mill 
It  was  necessary  to  employ  a  "tramroad." 
For  the  purpose  of  carrying  on  a  sawmill 
business,  it  had  so  constructed  its  tramroad 
that  it  extended  from  the  mill  for  a  number 
of  miles  into  the  timber  lands,  but  contem- 
plated further  extension  in  the  future  from 
time  to  time  as  the  work  of  cutting  the  tim- 
ber progressed  and  such  extension  should  be- 
come necessary  in  order  to  reach  the  more  re- 
mote timber  lands.  Under  such  conditions  the 
Valdosta,  Moultrie  ft  Western  Railroad  Com- 
pany, being  a  chartered  commercial  railway, 
constructed  its  line  of  road  across  the  proposed 
extension  of  the  tramroad  of  the  Adel  Lum- 
ber Company,  so  that,  in  order  for  the  tram- 
road  to  reach  a  large  part  of  the  timber  lands 
of  that  company,  it  was  necessary  to  cross 
the  railroad  track.  In  order  to  reach  such 
timber  with  Its  tramroad,  the  Adel  Lumber 
Company  sought  permission  from  the  Val- 
dosta, Moultrie  &  Western  Railroad  Company 
to  cross  its  track  with  a  tramroad  at  a  point 
in  the  country  on  lot  No.  487  In  the  Ninth 
land  district  of  Colquitt  county,  which  lot 
was  among  the  timber  lands  of  the  Adel  Lum- 
ber Company ;  but  permission  was  not  grant- 
ed, and,  being  unable  otherwise  to  get  per- 
mission to  cross,  the  lumber  company  sought 
to  acquire  a  crossing  by  the  exercise  of  the 
power  of  eminent  domain,  under  sectidhs  658, 
659,  and  660  of  volume  1  of  the  Code  of  1895. 

The  Valdosta,  Moultrie  &  Western  Railroad 
Company  Instituted  suit  to  enjoin  the  Adel 
Lumber  Company  from  so  proceeding  to  con- 
demn a  crossing  for  its  tramroad,  on  the 
ground  that  the  proposed  condemnation  was 
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contrary  to  law,  for  the  following  reasons: 
^a)  The  operation  of  defendant's  tramroad 
for  the  purpose  of  hauling  to  and  furnishing 
its  sawmill  with  crude  logs  to  be  manufac- 
tured into  lumber  and  other  timber  products 
is  purely  a  private  enterprise,  in  which  the 
public  has  no  interest  (b)  There  is  no  pro- 
vision of  law  authorizing  a  person  or  corpo- 
ration, engaged  in  a  purely  private  enter- 
prise, to  take,  injure,  or  damage  the  prop- 
erty of  a  duly  chartered  railroad  company, 
necessary  for  and  in  actual  use  in  the  opera- 
tion of  its  trains  as  a  part  of  its  right  of 
way  and  tracks,  (c)  Sections  658,  659,  and 
660  of  volume  1  of  the  Ck>de  of  1895,  under 
which  defendant  is  undertaking  to  condemn, 
do  not  afford  a  person  or  corporation,  desir- 
ing to  construct  a  tramway  for  transporta- 
tion of  lumber,  naval  stores,  or  timber  by 
means  thereof,  the  right  to  condemn  the  right 
of  way  or  track  of  a  duly  chartered  railway 
for  the  purpose  of  crossing  the  same,  or  for 
any  other  purpose,  (d)  It  appears  upon  the 
face  of  said  application  and  notice  that  it  is 
not  necessary  for  the  defendant  to  build  or 
construct  its  tramroads  across  the  right  of 
way  and  track  of  the  plaintiff  in  order  to 
connect  it  with  the  waterway  or  railway,  for 
which  provision  is  made  by  sections  658,  659, 
and  660  of  volume  1  of  the  Code  of  1895,  for 
the  reason  that  it  has  ample  means  of  trans- 
portation without  the  privilege  of  making 
said  crossing.  The  judge  at  an  interlocutory 
hearing  found  that  the  way  sought  was  a 
way  of  necessity,  and  declined  to  grant  an 
ad  interim  injunction.  The  Valdosta,  Moul- 
trie &  Western  Railroad  Company  excepted. 

B.  K.  Wilcox  and  J.  G.  Cranford,  for  plain- 
tiff in  error.  J.  Z.  Jackson  and  Fulwood  & 
Murray,  for  defendant  in  error. 

ATKINSON,  J.  Judgmoit  reversed.  All 
the  Justices  concur. 


(186  Ga.  534) 

JENKINS  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia.     July   11,  1911.) 

(ByXldhuB  hy  the  Court,) 

Railboads  (§  344*) -- Cbosstno  Accident  — 
Defect   in    Cbossino  —  Petition  —  Sufw- 

CISNG7. 

The  petition  as  amended  did  not  set  forth 
a  cause  oc  action. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  344.»] 

Error  from  Superior  Court,  Harris  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  by  W.  W.  Jenkins  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, on  sustaining  a  demurrer  to  the 
amended  petition,  and  plaintiff  brings  error. 
Affirmed. 

Jenkins  sued  the  Southern  Railway  Com- 
pany for  damages,  and  his  petition,  after 


rer,  to  which  ruling  he  ncepted.  So  much 
of  the  original  petition  as  is  now  material 
was  as  follows:  While  plaintiff's  servant, 
about  9  o'clock  in  the  morning,  was  driving 
a  two>mule  team  hitched  to  a  wagon  belong- 
ing to  the  plaintiff  onto  the  defendant's 
track,  where  a  public  road  crossed  the  same, 
one  of  the  mules  was  atruck  by  the  defend- 
ant's engine  and  killed.  Just  as  the  mules 
got  on  the  track,  upon  the .  unexx)ected  ap- 
proach of  the  train,  plaintiff's  servant  at- 
tempted to  back  the  team  from  the  track  in 
order  to  keep  the  train  from  striking  it,  and 
by  reason  of  the  narrowness  of  a  bridge  over 
which  he  attempted  to  back  the  team,  con- 
stituting a  part  of  the  approach  to  the  cross- 
ing, and  over  a  drain  cut  by  the  defendant 
company,  the  bridge  being  only  10  feet  wide, 
one  of  the  wagon  wheels  ran  off  the  bridge, 
so  that  it  was  Impossible  for  him  to  get  one 
of  the  mules  off  the  track,  and  it  was  struck 
by  the  engine  and  killed.  The  public  road 
ran  parallel  with  the  track  for  100  feet,  and 
then  curved  just  before  crossing  the  track. 
There  were  trees  and  shrubbery  growing  be- 
tween the  road  and  the  track  where  they 
paralleled  each  other.  The  bridge  was  main- 
tained by  the  railway  company.  The  acts  of 
negligence  charged  were :  (1)  "Said  •  •  * 
train  was  at  said  time  ^  •  ^  running  at 
a  very  rapid  rate  of  speed  in  approaching 
said  public  road  crossing."  (2)  '^Defendant's 
servants  and  agents  failed  and  neglected  to 
signal  the  approach  of  the  train  to  this  pub- 
lic road  crossing,  and  to  check  and  keep 
checking  the  speed  thereof  in  approaching 
the  crossing,  as  by  statute  required.'*  (3> 
Defendant,  "in  maintaining  the  drain  along 
its  track  and  roadbed,  •  •  •  failed  to 
maintain  a  bridge  of  sufficient  l^igth  over 
said  drain;  the  bridge  being  only  10  feet 
long,  when  It  should  have  been  not  lees  than 
15  or  18  feet  long,  especially  where  the  dirt 
road  enters  and  crosses  the  track  at  a  curve, 
and  as  the  usual  and  customary  length  of 
bridges  over  drains  at  public  road  crossings 
and  where  bridges  more  than  10  feet  wide 
are  necessary  to  prevent  injuries."  And  (4) 
the  defendant  was  negligent  "In  carelessly 
and  negligently  running  over  and  against 
plainUff's  mule  and  killing  it,  and  In  not 
checking  or  stopping  said  train  In  time  to  save 
said  mule."  An  amendment  to  the  petition 
was  filed,  subject  to  demurrer.  By  the 
amendment  the  word  **public,"  referring  to 
the  road,  appearing  in  three  different  para- 
graphs of  the  petition,  was  striclcen.  Such 
word,  however,  was  not  stricken  where  it 
occurred  in  the  paragraph  of  the  petition 
charging  the  acts  of  negligence  complained  of. 
The  alleged  negligence  of  the  defendant's 
servants  in  falling  to  observe  the  blow  post 
law  as  to  public  crossings  was  also  stricken. 
The  amendment  alleged,  in  substance,  that 
the  road  which  crossed  the  defendant's  track 


amendment,  was  dismissed  on  general  demur-  J  was  a  private  way,  which  had  been  used  for 
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tome  60  yean;  t&at  tbe  bridge  over  the 
drain,  and  constltnting  a  part  of  the  ap- 
proach to  the  crossing,  had  been  constructed 
by  the  defendant  company  and  maintained 
by  it  for  a  great  number  of  years»  and,  being 
only  about  10  feet  long,  waa  too  short  to  en- 
able a  person  to  safely  back  a  team  from 
the  track  across  the  bridge  in  order  to  aroid 
a  train  approaching  the  crossing,  and  unseen 
by  reason  of  a  cut  through  which  it  was 
passing. 

Hatcher  &  -Hatched,  for  plaintiff  in  error. 
G.  E.  Battle  and  Howell  Hollls,  for  defendant 
In  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  The  original  petition  sought  a  re- 
covery for  the  alleged  negligence  of  the  de- 
fendant company  in  two  particulars,  namely : 
(a)  In  approaching  a  public  crossing  at  a  high 
rate  of  speed,  without  giving  proper  signals 
or  checking  the  speed  as  required  by  the  stat- 
ute commonly  known  as  the  "blow  post  law," 
and  thus  negligently  running  against  the 
plaintlfTs  mule  and  killing  him ;  and  (b)  in 
constructing  and  maintaining,  as  a  part  of 
the  approach  to  such  crossing,  a  bridge  which 
was  too  narrow.  While  certain  vague  and 
general  expressions  in  reference  to  negligence 
in  running  upon  the  plaintifTs  mule  were  not 
expressly  eliminated  by  the  amendment,  the 
sole  ground  wherein  was  alleged  the  negli- 
gence in  approaching  a  public  crossing  both 
as  to  speed,  signaling,  and  checking,  was 
withdrawn.  As  amended,  the  petition  in  ef- 
fect alleged  the  crossing  to  be  a  private  one 
maintained  by  the  defendant  company,  over 
which  the  public  was  impliedly  invited  to 
cross;  and  the  case  was  left  to  stand  upon 
the  allegation  of  negligence  that  the  bridge, 
though  10  feet  in  width,  was  too  narrow,  and 
that  by  reason  of  this,  when  the  plaintiff's 
servant  sought  to  back  the  team  upon  it  as 
the  train  approached,  one  wheel  of  the  wagon 
ran  off  the  side  of  the  bridge,  thus  preventing 
one  of  the  mules  from  being  backed  off  the 
track,  thus  causing  it  to  be  struck  by  the  train 
and  killed.  Treating,  therefore,  the  question 
of  negligence  in  the  operation  of  the  train  as 
eliminated,  and  the  sole  act  of  negligence  up- 
on which  the  plaintiff  based  his  claim  for 
recovery  as  being  the  contention  that  the 
bridge  constructed  by  the  railway  company 
at  a  private  crossing,  not  shown  to  be  one  es- 
tablished by  law,  was  too  narrow,  the  peti- 
tion was  subject  to  general  demurrer.  There 
was  no  allegation  that  the  bridge  was  too 
narrow,  or  otherwise  unsuitable,  for  paasage 
in  the  ordinary  and  usual  methods,  or  for 
the  purpose  for  which  it  was  constructed  and 
maintained.  It  was  10  feet  in  width,  which 
was  not  alleged  for  any  reason  to  have  been 
too  narrow  for  a  team  to  safely  approach  and 
pass  over  the  track.  Not  to  provide  a  bridge 
broad  enough  for  persons  to  turn  teams  upon 
or  to  back  their  teams  across  cannot  be  said 


to  be  negligence.  The  Injury  occurred  in  the 
daytime,  and  there  was  no  question  as  to 
concealed  danger  in  the  bridge  by  reason  of 
its  defective  construction  or  the  want  of  re- 
pair, as  appeared  in  the  cases  of  Central  B., 
etc.,  Co.  V.  Bobertson,  05  Ga.  430,  22  S.  E. 
551,  and  Southern  By.  Co.  v.  Hooper,  110  Ga. 
779,  36  S.  E.  232.  If  one  were  to  construct  a 
lane  leading  to  his  residence,  which  the  pub- 
lic were  impliedly  invited  to  use,  and  it  was 
sufficient  for  all  ordinary  methods  of  pas- 
sage, he  would  not  be  held^  to  'be  negligent 
merely  because  the  lane  was  not  sufficiently 
wide  to  turn  wagons  in,  or  for  teamft  to  back 
out  of,  where  there  was  no  concealed  danger, 
nor  any  emergency  brought  about  by  the  neg- 
ligence of  the  one  constructing  the  lane.  In 
the  present  case,  as  we  have  already  indicat- 
ed, the  allegations  of  negligence  in  respect  to 
the  operation  of  its  train  by  the  defendant 
were  substantially  eliminated  by  the  amend- 
ment, and  the  case  left  to  stand  alone  upon 
the  charge  of  negligence  of  the  defendant  in 
not  providing  a  broader  bridge ;  and  as  there 
was  no  allegation  of  concealed  danger  arising 
from  darkness,  lack  of  repair,  or  other  caus- 
es, the  amended  declaration  failed  to  show  a 
breach  of  duty  on  the  part  of  the  defendant 
company  in  not  constructing  and  maintaining 
a  wider  bridge,  and  was  therefore  properly 
dismissed  on  general  demurrer. 
Judgment  affirmed.    All  the  Justices  con- 

(138  Oa.  448) 

LCUISVIIiLE  &  N.  B.  GG.  et  aL  t. 

PEEPLES. 

(Supreme  Court  of  Georgia.     Jane  17,  1011.) 
(BylldbuB  hy  the  Court.) 

1.  BaILBOADS    (§   439*)--lNJt7BT   TO   PBOFIBTT 

OF  Thibd  Pebsons— Petition. 

In  a  suit  against  a  railroad  company  and 
an  individnal,  alleged  to  be  the  section  boss  of 
the  company,  for  recovery  of  damages  alleged 
to  have  been  sustained  by  reason  of  injury  to 
the  plaintiffs  horse  through  the  acts  of  the  sec- 
tion boss,  who  was  alleged  to  be  the  asent  and 
servant  of  tbe  railroad  company  and  acting 
within  the  scope  of  his  employment,  in  negli- 

gently  driving  the  horse  over  a  stock  gap,  which 
e  knew  to  be  a  dangerous  place  for  such  pur- 
pose, thereby  causing  the  injury  complainea  of, 
the  petition  which  contained  such  allegations 
was  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Gent.  Dig.  §  1566;  Dec.  Dig.  %  439.*] 

2.  BAILBOADS    (§   439*>--IlVJUBT   TO   PbOPBBTT 

OF  Thibd  Pebson—Petition. 

The  petition,  alleging  specially  that  the 
section  boss  so  alleged  to  be  the  agent  of  the 
railroad  company  carelessly  ran  the  horse  upon 
and  into  the  stock  gap  on  the  line  of  railway  of 
the  defendant  while  in  the  discharge  and  per- 
formance of  his  duty  as  such  agent,  and,  fur- 
ther, that  the  defendant  was  negligent  in  em- 
ploying "such  a  reckless  and  careless  servant, 
*  *  *  and  in  having  the  said  stock  gap  in  a 
damaged  condition,  the  defect  being  that  it  was 
not  such  as  is  built  to  keep  stock  from  going 
on  the  same,  but  was  flat  and  loose,"  was  not 
subject  to  special  demurrer  on  the  ground  that 


^or  other  cases  see  same  topic  and  section  NX7MBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep*r  Indexes 


806 


71  SOUTHBASTBRN  RBPORTEB 


(Ga. 


it  failed  to  allege  how  the  agent  negligently  and 
carelessly  ran  the  hor^e  npon  the  stock  gap,  or 
how  he  was  then  in  the  discharge  and  perform- 
ance of  his  duty,  nor  upon  the  ground  that  it 
did  not  appear  how  the  railroad  company  was 
negligent  in  employing  such  a  recKless  and 
careless  servant,  or  now  or  wherein  the  servant 
was  reckless  and  careless,  nor  upon  the  ground 
that  it  did  not  appear  specifically  how  or  where- 
in  the  stock  gap  was  defective. 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Cent.  Dig.  f  1566;  Dec  Dig.  i  439.*] 

3.  IN8TBUCTI0N8— PBOVINCB  OF  JXTBT— INVA- 
SION. 

The  instructions  of  the  court  npon  the  cred- 
ibility of  witnesses,  though  inaccurate,  were 
not  subject  to  the  criticism  that  the  judge  in- 
vaded the  province  of  the  jury. 

4.  Railroads  (|  447*)— Injubt  to  Pbopebtt 
07  Third  Pbbsons— Soofb  of  I>icplotuent 
— bvidbnck. 

There  was  no  evidence  tending  to  show 
the  duties  of  the  section  boss,  further  than  that 
he  was  a  section  boss,  and  that  he  was  then  en- 
gaged in  walking  the  track.  This  evidence  was 
insufficient  to  authorize  a  finding  that  the  sec- 
tion boss  was  acting  within  the  scope  of  his  au- 
thority when  he  drove  the  horse  over  the  stock 
gap,  and  accordingly  it  was  erroneous  to  charge 
that  "the  defendant  company  had  the  right  to 
drive  the  horse  out  of  the  inclosure  for  its  own 

Erotection,  if  it  was  on  the  line  of  the  track  or 
iclosure^  •  •  •  hqJ  if  jjjg  defendant  Hig- 
Sins,  acting  as  an  agent  and  employ^  of  the 
efendant  company,  drove  the  horse  across  the 
stock  gap.  and  it  was  apparently  dangerous,  and 
be  knew  it  was  so,  when  he  might  have  reason- 
ably put  t  out  in  another  way,  then  I  leave  you 
to  say  whether  or  not  he  was  exercising  all  or- 
dinary and  reasonable  care  and  diligence,  and, 
if  so,  then  neither  the  company  nor  he  would  be 
liable;  but,  if  he  was  not  exercising  all  ordi- 
nary and  reasonable  care  and  diligence,  then 
they  would  be  liable." 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  li  1642-1650;  Dec  Dig.  (  447.*] 

5.  RAHJtoADS  (I  443*)— INJUBT  TO  Pbopebtt 
OF  Third  Pkbsons— Scope  of  Ehplothent 

—InSTBUCTIONS— SUPPOBT  IN  EVIDENCE. 

There  being  no  evidence,  other  than  as 
above  indicated,  that  the  section  boss  in  driving 
the  horse  across  the  stock  gap  was  acting  with- 
in the  scope  of  his  employment,  there  was  not 
sufficient  evidence  to  authorize  a  verdict  against 
the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
dent  Dig.  U  1608-1620;  Dec.  Dig.  |  443.*] 

6.  Railboads  (}  267*)— Injubt  to  Pbopebtt 
OF  Thibd  Pebson— Liabilitt  of  Servant. 

The  testimony  of  defendant  Higgins  (the 
section  boss)  was  to  the  effect  that  he  knew  tnat 
it  was  dangerous  to  drive  a  horse  across  the 
stock  gap,  and  with  such  knowledge  did  it,  and 
the  horse  was  injured  thereby.  There  was  also 
evidence  to  authorize  a  finding  that  the  horse 
died  from  the  injury  sustained^  Under  this  and 
other  evidence  as  to  the  value  of  the  horse,  the 
evidence  authorized  the  verdict  against  this  de- 
fendant; and  as  the  court  did  not  err  in  over- 
ruling his  demurrer  to  the  petition,  and  the  in- 
structions of  the  court  complained  of  were  not 
erroneous,  relatively  to  him,  for  any  reason  as- 
signed, the  court  did  not  abuse  its  discretion  in 
refusing  to  grant  a  new  trial  as  to  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  859,  860;  Dec.  Dig.  S  267.*] 

Error  from  Superior  Court,  Murray  Coun* 
ty;    A.  W.  Bite,  Judge. 

Action  by  W.  J.  Peoples  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  an- 


other. Judgment  for  plalntUT,  and  defend- 
ants bring  error.  Reversed  as  to  the  railroad 
company,  and  affirmed  as  to  other  defendant 

C.  N.  King  and  D.  W.  Blair,  for  plaintiffs 
in  error.  J.  J.  Bates  and  W.  E.  Mann,  for 
def^idant  In  error. 

ATKINSON,  J.  Judgment  reversed  as  to 
the  railroad  company,  and  affirmed  as  to  Hig- 
gins.   All  the  Justices  concur. 


(9  Ga.  App.  484) 

ELDER  ▼.  WOODRUFF  HARDWARE  ft 
MFG.  CO.    (No.  3,268.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911.) 

(SylldbuM  ly  the  Court.) 

1.  Sales  (l  480*)— Infants  (|  58*)— Condi- 
tional Sales— Rkmedies  of  Sblleb— De- 
fenses. 

Where  personal  property  Is  sold  under  a 
contract  by  which  the  seller  retains  the  title  by 
duly  recorded  written  instrument,  and  the  pur- 
chaser resells  the  property  to  another,  who  in 
turn  sells  or  otherwise  disposes  of  it,  the  orig- 
inal seller  may  maintain  trover  against  the 
person  to  whom  the  original  purchaser  sold; 
and  in  such  a  case  it  is  no  defense  that  the 
original  purchaser  was  a  person  under  the  age 
of  21  years. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1448;  Dec.  Dig.  }  480;*  Infants,  Cent 
Dig.  i  150;    Dec.  Dig.  (  58.*] 

2.  Sales  (§  480*)— Trover  and  Conversion 

8  40*)— Conditional  Sales— Measxtbe  of 
amaoes. 

Where  the  title  of  a  plaintiff  In  a  trover 
suit  is  held  by  him  as  securi^  for  purchase 
money  or  other  debt,  and  be  elects  to  talce  a 
mone^  verdict,  he  is  entitled  to  recover,  either 
the  highest  value  of  the  property  between  the 
date  of  the  conversion  and  the  date  of  the  trial, 
or  the  value  of  the  property  at  the  date  of  the 
conversion  with  interest  thereon,  subject,  how- 
ever, to  the  condition  that  under  neither  choice 
can  he  recover  more  than  the  amount  of  the 
debt  for  which  the  property  stands  as  security, 
(a)  The  phrase  "the  highest  proved  value  be- 
tween the  conversion  and  the  triid'*  does  not 
mean  the  highest  estimate  given  by  any  witness 
as  to  the  value  during  the  period  stated,  but 
means  the  highest  value  which  the  jurr,  from 
consideration  of  all  the  proof,  finds  that  the 
property  was  worth  at  any  time  during  that 
period,  if  during  the  period  there  was  a  change 
in  its  value. 


3.  Trover  and   Conversion   (|  66*)  — Pbo- 
oebdinos— qxtsstion  for  jurt. 

There  being  a  conflict  in  the  testimony  as 
to  the  value  of  the  property,  the  court  erred 
in  directing  the  verdict 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  ||  288-294;  Dec.  Dig. 
i  66.*] 

Error  from  City  Court  of  Jefferson;  W. 
W.  Stark,  Judge. 

Action  by  the  Woodruff  Hardware  &  Man- 
ufacturing Company  against  Paul  Elder. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

Hay  &  Ray,  for  plaintiff  In  error.    Q.  A. 

Johns,  for  defendant  In  error. 
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POWEI/L,  J.  [1]  The  Woodruff  Hard- 
ware &  Manufacturing  Company  sold  a  bug- 
gy and  harness  to  one  Maddox,  who  in  turn 
sold  It  to  Elder,  who  in  turn  resold  it  to  an- 
other. The  original  seller  had  taken  from 
Maddox  a  note  for  the  purchase  money,  in 
which  title  was  vested  In  the  seller  until  the 
amount  of  the  note  was  paid.  This  note  was 
duly  witnessed  and  recorded.  It  appears 
that  Maddox  was  a  minor  at  the  time  when 
he  gave  the  note.  The  Woodruff  CJompany 
brought  trover  against  Elder.  There  was  a 
conflict  in  the  evidence  as  to  the  value  of  the 
property  at  the  time  Elder  bought  it,  but 
the  court  directed  a  verdict  In  the  plain- 
tiff's favor  for  the  full  amount  of  the  pur- 
chase price,  as  represented  by  the  note  giv- 
en by  Maddox  to  the  plaintiff.  The  plain- 
tiff hadr  such  title  as  to  authorize  him  to 
maintain  .trover  against  Elder.  Ezzard  v. 
Frick,  76  Ga.  612.  The  fact  that  the  mak- 
er of  the  note  by  which  the  plaintiff  reserv- 
ed title  was  a  minor  makes  no  difference. 
"The  exemption  of  the  infant  is  a  personal 
privilege,  •  •  •  nor  can  third  persons 
avaU  themselves  of  it  as  a  defense.''  Civil 
Code  1910,  I  4234.  Even  if  the  infant  had 
been  the  defendant  in  the  present  case,  he 
could  not  have  pleaded  his  infancy  as  against 
the  recovery  of  the  property,  for  the  action 
of  trover  sounds  in  tort,  and  infancy  is  usu- 
ally no  defense  to  an  action  in  tort,  where 
the  infant  has  arrived  at  the  age  of  discre- 
tion. Civn  Code  1910,  |  4501;  Ma  lone  v. 
Robinson,  77  Ga.  719.  So  that,  under  the 
particular  facts  of  the  case,  the  court  ought 
to  have  instructed  the  Jury  that  they  should 
find  in  favor  of  the  plaintiff. 

[2]  2.  The  error  into  which  the  court  fell 
was  that  he  directed  the  Jury  to  return  a  ver- 
dict in  favor  of  the  plaintiff  for  the  full 
amount  of  the  purchase  price  of  the  buggy 
as  fixed  in  the  contract  between  the  plain- 
tiff and  Maddox,  the  original  purchaser,  al- 
though there  was  evidence  that  at  the  time  of 
the  defendant's  conversion  of  the  property  it 
was  worth  much  less  than  that  sum.  It  is 
well  settled  by  a  number  of  cases  that  where 
a  seller  has  retained  title  as  security  for  his 
purchase  money,  or  where  one  otherwise  holds 
title  to  personal  property  as  security,  and  he 
brings  trover,  the  amount  of  the  indebted- 
ness remaining  due  at  the  time  of  the  trial 
fixes  the  maximum  of  his  recovery.  Clark 
V.  Bell,  61  Ga.  147 ;  Bell  v.  Ober,  96  Ga.  214, 
23  S.  B.  7;  Bradley  v.  Burkett,  82  Ga.  255, 
11  S.  E.  492.  However,  where  the  seller, 
who  has  retained  title  as  security  for  his 
purchase  money,  brings  trover,  even  against 
the  original  purchaser,  his  act  in  bringing 
the  suit  operates  as  a  rescission  of  the  sale ; 
and  if  he  elects  to  take  a  money  verdict,  he 
cannot  recover  more  than  the  value  of  the 
property  at  the  time  of  the  conversion,  with 
interest  or  hire,  or  the  highest  proven  value 
between  the  conversion  and  the  trial,  accord- 


ingly as  he  may  elect,  notwithstanding  the 
balance  due  on  his  debt  may  be  a  larger 
amount  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730,  48  S.  E.  143;  Hodges  v.  Cummings. 
115  Ga.  1000,  42  S.  E.  394.  As  between  the 
original  seller  and  the  original  purchaser, 
the  agreed  price  as  stated  in  the  contract  of 
sale  is  prima  facie,  but  not  conclusive,  evi- 
dence of  the  actual  value  of  the  property. 
But  as  between  the  seller  and  third  persons 
the  amount  stated  in  the  contract  of  purchase 
is  of  no  such  evidentiary  value.  In  this  .case 
the  proof  as  to  the  value  of  the  property  at 
the  time  of  the  defendant's  conversion  and 
subsequently  was  in  decided  conflict,  and 
therefore  presented  a  Jury  question. 

Counsel  for  the  defendant  in  error  ingeni- 
ously argue  that  the  amount  of  the  sale 
price,  evidenced  by  the  title-retaining  note, 
and  the  highest  proven  value  of  the  property 
are  in  this  case  identical,  and  that  there  can- 
not be  hurt  to  the  plaintiff  in  error  because 
the  Judge  took  the  amount  of  the  sale  price 
to  flx  the  sum  for  which  he  directed  the  ver- 
dict He  bases  this  contention  on  the  fact 
that  the  highest  estimate  of  value  given  by 
any  witness  tallied  in  amount  with  the  sale 
price  stated  in  the  note.  There  is  often  a 
very  great  difference  between  the  highest  es- 
timate of  value  and  the  highest  proved  value 
of  an  article.  Witnesses  may  vary  in  their 
estimates  as  to  what  the  highest  value  of 
the  property  was  between  certain  dates.  Of 
course,  the  measure  of  damages  which  al- 
lows the  plaintiff  to  take  advantage  of  the 
highest  proved  value  has  reference  to  prop- 
erty which  has  changed  in  value  between  the 
dates  in  question,  and  allows  the  plaintiff  to 
take  the  advantage  of  recovering  for  the 
value  of  the  property  at  that  point  during 
the  period  at  which  the  property  was  worth 
the  most,  whether  It  be  at  the  beginning  of 
the  period,  at  the  end  of  the  period,  or  at 
some  intermediate  time,  but  does  not  give 
him  the  right  to  recover  the  highest  amount 
that  any  witness  is  willing  to  swear  the 
property  was  worth,  unless  the  Jury  believe 
that  that  witness  has  correctly  estimated 
the  value. 

[3]  3.  The  Judgment  is  reversed,  because 
the  court  did  not  submit  to  the  Jury  the 
question  as  to  the  amount  of  the  plaintilTa 
recovery. 

Judgment  reversed. 


(9  G«.  App.  496) 
O'NEAL  T.  FIRST  NAT.  BANK.  (No.  8,314.) 
(Court  of  Appeals  of  Georgia,    June  29,  1911.) 

(8yllahu$  5y  the  Court.) 

1.  EbOBOunoN  (I  51*)  —  Pbopertt  8uBjiBor-« 
Land  Pubchasbd  ik  Pabt  bt  Wifb. 
Where  a  husband,  having  in  his  poesession 
certain  monev  belonging  to  ma  wife,  pnrchased 
a  parcel  of  land,  paying  therefor  partly  with 
this  monev  of  his  wife  and  partly  with  money 
which  he  borrowed  in  his  own  name,  and  with 


•Tor  oth«r  cbbm  m«  sam«  topic  and  section  NUMBBR  in  Dee.  Big.  ft  Am.  Dig.  Key  No.  Sevlee  ft  Sep'r  ZaaeKee 
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Mfl  wife's  consent  took  the  title  to  the  land  In 
himaelf,  with  the  ondentanding,  eyidenced  in 

SLiol  only,  that  when  the  sum  eo  borrowed  by 
m  was  repaid  by  her  to  him  he  woald  conyey 
the  land  to  her,  the  legal  title  to  the  land  was 
in  the  husband,  and  the  wife  acquired  neither 
legal  title  nor  &  perfect  equity  thereto,  even 
upon  payment  to  the  husband  of  the  sum  so  bor- 
xowed,  until  the  husband  executed  the  deed. 
Likewise  the  title  to  crops  severed  froo^  the 
land  before  the  deed  from  the  husband  to  the 
wife  was  executed  was  in  the  husband,  and  was 
subject  to  a  common-law  Judgment  rendered 
against  him  in  behalf  of  one  of  nis  creditors. 

[B2d.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |  119 ;   Dec  Dig.  |  51.*] 

2.  ExscuTioN  <(  191*>-Clai]c  bt  Third  Pkb- 

BON— Burden  of  Pboof. 

Where  a  levy  is  made  upon  property  found 
in  the  possession  of  the  defendant  in  fi.  fa.  and 
a  claim  is  filed  thereto,  the  burden  of  proof  rests 
upon  the  claimant  Where  property  levied  upon 
and  found  in  the  possession  of  the  defendant  in 
fi.  fa.  was  a  bale  of  cotton,  and  there  was  evi- 
dence from  which  the  jury  could  find  that  the 
title  to  a  part  of  the  cotton  in  the  bale  was  in 
the  defendant  in  fi.  fa.  and  a  part  in  the  claim- 
ant, but  the  bale  of  cotton  at  the  time  of  the 
levy  was  in  the  possession  of  the  defendant  in 
fi.  fa.,  it  was  not  error  for  the  court  to  charge 
the  jury  that  the  burden  was  upon  the  claim- 
ant to  show  what  part  was  subject  and  what 
part  was  not  subject,  and  that  upon  his  failure 
to  do  so  it  would  be  the  duty  of  the  jury  to 
find  all  of  the  cotton  subject 

[£<d.  Note.— For  other  cases,  see  E<xecntioni 
Gent  Dig.  f  572;   Dec.  Dig.  (  194.*] 

Error  from  City  Court  of  Moultrie;  Robt 
Ij.  Shipp,  Judge  pro  hac. 

Action  by  the  First  National  Bank  against 
R.  L.  0*Neal.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Edwin  li.  Bryan,  for  plaintiff  in  error. 
J.  D.  McKenzle,  for  defendant  In  error. 

POWEU^  J.    Judgment  affirmed. 


0  Ga.  App.  496) 

MOORE  T.  OAINESVILIjB  MIDLAND  BY. 

CO.     (No.  3,311.) 

(Court  of  Appeals  of  Gkorgia.    Juhe  29,  1911.) 
(SyUahus  hy  the  Court.) 

1.   SUFFICIENCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict 

2.  Negligence  (}  97*)— Cohpabativx  Negli- 
gence—Application OF  DOOTBINE. 

There  was  no  error  in  the  court's  instruct- 
ing the  jury  substantially  to  the  effect  that, 
though  the  plaintiff  would  be  prima  facie  en- 
titled to  recover  if  the  runaway  in  which  he  was 
injured  was  occasioned  by  the  alleged  acts  of 
negligence  on  the  part  of  the  defendant,  yet 
that  if,  after  the  acts  of  the  defendant's  negli- 
gence were  in  progress,  the  plaintiff  could  have 
avoided  the  consequences  by  ordinary  care  and 
diligence,  he  could  not  recover.  The  charge  was 
not  subject  to  the  exception  on  the  ground  that 
it  deprived  the  jurv  of  the  right  to  diminish  the 
damages  in  accordance  with  the  comparative 
negligence  of  the  respective  parties.  The  doc- 
trine of  comparative  negligence  is  not  applica- 
ble to  cases  where  the  plaintiff  failed  to  ob- 
serve ordinary  care  and  diligence  to  avoid  the 
injury,  after  the  negligence  of  the  opposite  party 
was  existing  and  apparent    Atlanta,  Knoxville 


&  Northeitt  v.  (Sardner,  122  Ga.  82,  <40  S.  BL 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  IS  93,  162;   Dec  Dig.  |  97.*] 

3.  Appeal  and  Errob  (|  1052*)— Disposition 
OF  Cause— Reversal— Trivial  Error. 
There  was  some  slight  error  in  the  admis> 
sion  of  testimony;  bvt  slight  error  in  the  ad- 
mission of  testimony  is  not  alone  sufficient 
ground  for  reversal,  esoeclally  where  the  verdict 
18  well  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ICrror,  Cent  Dig.  |  4177;  Dec  Dig.  f  1052.*j 

Error  from  City  Ck>urt  of  Jefferson;  W. 
W.  Stark.  Judge. 

Action  by  W.  R.  Moore  against  the  Gaines- 
ville Midland  Railway  Company.  From  a 
Judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

M.  C.  Few,  for  plaintiff  In  error.  Q.  H. 
Dean,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(89  a  C.  140) 


STATE  T.  PARRIS. 


(Supreme  Court  of   South  Carolina.     July  8L 

1911.) 

1.  Indictment  and  Information  (|  114*)— 
Allegation  of  Conviction  of  Prior  Of- 
fense—Necessity. 

An  indictment  need  not  allege  that  the  of- 
fense charged  is  a  subsequent  offense  for  the 
purpose  of  increasing  the  punishment  on  a  con- 
viction and  an  allegation  of  a  prior  conviction 
should  be  stricken  out  on  motion  of  accused. 

[Ed.  Note.^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  801-307;  Dec. 
Dig.  §  U4.*] 

2.  Criminal  Law  (I  1202*)  —  Punishment — 
Prior  Offenses— Statutes— Construction. 

To  justify  the  imposition  of  the  increased 
punishment  authorized  by  Acts  1009  <26  SL 
at  Large,  p.  60),  prohibiting  the  sale  of  intox- 
icating liquor,  and  declaring,  in  section  11,  that 
the  punisnment  for  the  second  or  any  subse- 
quent offense  shall  be  by  imprisonment,  there 
must  be  a  prior  conviction  of  a  violation  of  the 
act,  and  a  former  conviction  of  a  violation  of 
a  municipal  ordinance  relative  to  intoxicating 
liquors  is  insufficient 

[Ed.  Note.^Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8260-^285;  Dee.  Dig.  I 
1202.»] 

3.  Criminal  Law  (|  762*)  —  Bvidencb  —  Ik- 
btructions— Charge  on  the  Facts. 

Where,  on  a  trial  for  keeping  intoxicating 
liquors  for  unlawful  sale,  there  was  evidence 
that  accused  had  concealed  on  his  person  intox- 
icating liquor,  and  that  intoxicating  liquor  had 
been  round  in  his  house  partially  concealed,  a 
charge  that  the  jury  must  determine  from  the 
circumstances  whether  accused  had  liquor  in  his 
possession  for  an  unlawful  purpose,  and  that  if 
a  practicing  physician  had  liquor  in  his  posaea- 
sion,  the  jury  would  naturally  infer  that  he  was 
going  to  use  the  same  for  medicine,  while  if  a 
notorious  blind  tiger  traveled  around  with  liquor 
they  would  naturally  suppose  he  was  plying  the 
trade,  was  objectionable  as  a  charge  on  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1781,  1758;  Dee.  Dig.  | 
762.*] 


^Per  other  cases  see  asms  topic  and  ■ectlon  NUMBSR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Sarlts  ft  Eep'r  loyd* 
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Appeal  from  General  >Se8sion8  Olrcait  Gonrt^ 
•f  Spartanburg  Connty;  Robt  Aldrleh,  Judge. 

•*To  be  officially  reported." 
.  J.  R.  Parrls  was  convicted  of  crime»  and 
be  appeals.    Reyeraed. 

J.  B.  Atkinson,  for  appellant'  J.  O.  Otts, 
Sol.,  for  the  State. 

HYDRICK,  A.  J.  Appellant  was  convict- 
ed on  an  Indictment  which  contained  two 
counts.  The  first  connt  charged  him  with 
"keeping  a  place  where  alcoholic  Uqnors  are 
kept  for  unlawful  use,  and  where  people  are 
permitted  to  come  and  traffic  In  liquors"; 
and  the  second  count  charged  him  with  '*hav- 
Ing  In  his  possession  alcoholic  Uqnors  for 
unlawful  use,  and  storing  and  keeping  the 
same."  After  the  formal  parts,  the  indict- 
ment contained  the  following  charge:  "And 
the  jurors  aforesaid,  upon  their  oaths,  do 
further  present  that  J.  R.  Parrls  has  been 
heretofore  duly  convicted  for  violating  stat- 
utes relating  to  the  sale  of  liquors  and  bev- 
erages containing  alcohol,  by  a  court  of  com- 
petent Jurisdiction." 

[tj  Upon  the  call  of  the  case  for  trial, 
defendant's  attorneys  moved  tp  strike  from 
the  indictment  the  allegation,  above  quoted, 
of  a  previous  conviction,  on  the  ground  that 
it  was  evidentiary  matter  or  surplusage. 
The  motion  was  refused,  the  court  holding 
that,  as  the  statute  increased  the  punishment 
for  a  second  or  any  subsequent  offense,  the 
allegation  that  the  offense  chi^rged  in  the  in- 
dictment was  of  that  diaracter  was  necesn 
sary.  This  view  of  the  law  is  in  harmony 
with  the  greater  number  of  decided  cases  In 
other  Jurisdictions.  See  22  Cyc  356,  and  cas- 
es cited.  But  the  contrary  rule  was  estab- 
lished in  this  state  in  Smith's  Case,  8  Rich. 
460,  where  the  court  held  that  the  Indict- 
ment need  not  state  whether  it  is  for  the 
first  or  second  offense,  though  the  second 
offense,  in  that  case,  was  punishable  with 
death,  while  the  first  oifense  was  punishable 
only  with  whipping.  To  the  same  effect  is 
the  case  of  State  v.  Allen,  8  Rich.  448.  We 
think,  therefore,  the  motion  should  have 
been  granted. 

[21  Section  11  of  the  act  of  1909  reads: 
"Any  person  who  violates  any  of  the  provi- 
sions of  this  act  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  be 
fined  in  a  sum  not  less. than  one  hundred 
dollars  nor  more  than  five  hundred  dollars, 
or  imprisoned  at  hard  labor  for  a  period  of 
not  less  than  three  months,  nor  for  more 
than  one  year;  and  for  the  second  or  any 
subsequent  offense,  upon  conviction  thereof, 
shall  be  imprisoned  at  hard  labor  for  not 
less  than  one  year  nor  more  than  five  years." 
Under  the  allegation  in  the  Indictment  of  a 
former  conviction,  evidence  was  admitted 
that  appellant  had  been  convicted  and  sen- 
tenced for  violating  some  ordinance  of  the 
city  of  Spartanburg  relative  to  intoxicating 
Uquors.  •  The  record  is  very  indefinite,  and 


falls  to  disclose  the  exact  charge  upon  which 
he  was  convicted  in  the  dty  court,  but  what- 
ever It  may  have  been,  his  conviction  in  that 
court  was  not  sufficient  to  warrant  an  in- 
crease of  punishment  under  the  section  above 
quoted  upon  his  subsequent  conviction  in 
the  circuit  court  for  a  violation  of  the  act 
of  1909;  for  ''the  second  or  any  subsequent 
offense"  referred  to  In  section  11  above  quot- 
ed means  a  second  or  any  subsequent  offense 
committed  in  violation  of  any  of  the  provi- 
sions of  that  act.  Therefore,  the  increased* 
punishment  can  be  imposed  only  upon  proof 
of  a  former  conviction  for  violation  of  the 
provisions  of  the  act  of  1909,  and  the  con- 
viction in  the  city  court  could  not  have  been 
such,  for  that  court  has  no  Jurisdiction  of 
violations  of  that  act  The  Imposition  of 
any  increased  punishment  in  this  case,  as 
for  a  second  offense,  was  therefore  errone- 
ous. 

[3]  There  was  testimony  that  on  one  oc- 
casion defendant  was  arrested  by  a  police 
officer  of  the  city  of  Spartanburg,  and  that 
he  had  concealed  on  his  person — ^in  his  pock- 
ets— seven  pint  bottles  full  of  whisky  and 
one  pint  bottle  about  half  full.  On  another 
occasion,  he  was  arrested  and  two  bottlea 
of  whisky  were  found  on  his  person  which 
he  had  been  seen  to  get  from  under  a  house 
back  of  a  hotel.  On  still  another  occasion, 
his  house  was  searched  and  a  keg,  contain- 
ing 4%  gallons,  was  found  under  the  table 
in  his  dining  room,  partially  concealed  by 
the  table  cloth;  and  in  the  drawers  of  a 
dresser  and  In  a  trunk  in  his  house  were 
found  eight  pints  and  a  quart  bottle  about 
half  full.  This  indictment  was  based  upon 
the  finding  of  liquors  in  his  house.  The 
court  charged  the  J)iry  in  part  as  follows: 
"Now,  how  are  you  going  to  determine 
whether  a  man  has  liquor  in  his  possession 
for  a  lawful  purpose  or  for  an  unlawful 
purpose?  Just- as  you  determine  any  other 
practical  question;  from  the  circumstances. 
If  you  see  a  practising  physician  going  along 
in  his  buggy  with  a  bottle  of  liquor  in  his 
possession,  you  would  naturally  ijufer  that 
he  is  going  to  see  a  sick  man,  and  that  he 
is  going  to  use  that  liquor  for  medicine; 
if  you  saw  a  notorious  blind  tiger  traveling 
around  with  numbers  of  bottles  of  liquor 
stored  about  all  over  his  person,  you  would 
naturally  suppose  that  he  was  plying  his 
trade — you  Judge  of  those  things  from  the 
circumstances."  Appellant  alleges  that  this 
was  a  charge  upon  the  facts.  The  excep- 
tions raising  this  point  are  sustained;  When 
used  In  connection  with  the  testimony  in  this 
case,  the  language  above  quoted  from  the 
charge  gave  the  Jury  a  very  clear  intimation 
of  the  opinion  of  the  Judge  as  to  the  weight 
which  shovld  be  given  to  the  circumstances 
mentioned  and  tilie  Inference  which  should 
be  drawn  from  them.  State  v.  Johnson,  85 
S.  C.  265,  67  S.  E.  453,  and  cases  cited. 

There  was  some  testimony  tending  to  sup- 
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port  tbe  verdict     There  was  tlierefore  no 
error  in  refu&ing  the  motion  for  a  new  trial 
on  the  ground  of  an  entire  absence  of  evi- 
dence to  sustain  the  verdict 
Reversed. 

JONES,  C.  J.,  GARY,  A.  J^  and  WOODS, 
J.,  concur. 


S.  C.  244) 

JEFFERS  V..JEFFERS  et  aL 

(Supreme  Court  of  South  Carolina.     July  8» 

1911.) 

1.  Courts  (|  202*)— Pros atb  Coubtw— Jubis- 

DICnON— WAIVER    of   OBJECTION*— REVIEW. 

Where  a  party  on  appeal  from  the  probate 
court  to  the  circuit  court  contests  the  case  upon 
the  merits  in  a  matter  of  which  the  circuit  court 
has  jurisdiction,  that  court,  even  if  it  had  no 
jurisdiction  of  the  person  in  the  first  instance, 
acquired  such  jurisdiction  by  submission  of  the 
party. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §1  480-486 ;    Dec  Dig.  (  202.*] 

2.  Judges  (§  45*)— Disqualification  to  Act 
—Relation  to  Pabtt  Interested. 

At  common  law  a  judge  was  not  disqualified 
b^  relationship  to  a  party,  but  might  decline  to 
■It  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  H  208-212 ;   Dec.  Dig.  |  45.*] 

8.  Judges  (|  56*)— Disqualification  to  Act 

— ETffbct  on  Acts  of  Judge. 

In  the  absence  of  statute  changing  the  com- 
mon law,  a  judgment  rendered  by  a  disqualified 
judge  is  merely  voidable,  and  not  void. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §1  235-245;   Dec.  Dig.  |  66.*] 

4.  Judges  ({  53*)— Disqualification  to  Act 
— Waiveb. 

In  proceedings  under  the  common  law^  a 
party  might  waive  objection  to  the  disqualinca- 
non  of  the  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  I  232;   Dec.  Dig.  }  53.») 

5.  Judgment  (|  9*)  —  Disqualification  to 
Act— Effect  on  Acts  of  Judge— Statu- 
tory Pbovisions.       ^    .^      ^.  ^ 

Under  Const  art  5,  |  6,  which  provides 
that  no  judge  shall  preside  at  the  trial  of  any 
cause  when  he  is  related  to  any  of  the  parties  by 
affinity  or  consanguinity  within  such  denees  at 
may  be  prescribed  by  law,  and  Civ.  Code  1902; 
I  2820,  which  declares  that  no  judge  shall  pre- 
side on  the  trial  of  any  cause  where  he  is  r^ 
lated  to  any  of  the  parties  within  the  sixth  de- 

S:xee,    a   judgment   rendered   by   a   disqualified 
udge  is  merely  voidable. 
[Ed.   Note.— For  otHer  cases,  see  Judgment, 
Cent  Dig.  {(  255-245;  Dec  Wg.  I  9;*  Judges. 
Cent  Dig.  ||  237.  239.] 

e.  Appeal  and  Kbbob  (J  911*)  —  Review — 
Pbesumftion  —  Jubisdiction    of    Loweb 

COUBT. 

In  the  absence  of  facts  showing;  that  the 
judge  of  the  probate  court  knew  of  his  disquali- 
fication to  act  by  reason  of  his  relationship  to  a 
party,  it  will  be  presumed  that  the  judge  was 
not  aware  of  the  relationship,  as  otherwise  he 
would  have  been  guilty  of  a  willful  violation  of 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig^  }  911.*> 

7.  Appeal  and  Ebbob  (f  1027*)  —  Habicless 
Ebbob— Disqualification  of  Judge. 

Where  the  judge  during  a  proceeding  and 
at  the  time  of  rendering  a  decree  did  not  know 


that  he  was  related  to  one  of  the  parties,  his  dis- 
qualification was  not  prejudicial  error. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1027.*] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  ^B.  W.  Memmlnger, 
Judge. 

'*To  be  ofiicially  reported." 

Proceeding  by  William  A.  Jeffers,  executor 
of  William  .Jeff era.  aealnat  Mary  E.  Jeffers 
and  others  to  probate  the  will  of  plaintiff's 
decedent  From  an  order  of  the  circuit  court, 
pending  an  appeal  from  the  probate  court, 
refusing  a  motion  for  a  new  trial  in  probate 
court,  plaintiff  appeals.    Appeal  dismissed. 

Mitchell  &  Smith,  John  A.  dlers,  E.  J.  Den- 
nis, and  Octavus  Cohen,  for  appellant  Le- 
gar6  &  Holman,  Mordecai  &  Gadsden,  and 
Butledge  &  Hagood,  for  respondents. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  refusing  a  motion 
for  a  new  trial  in  the  probate  court  on  the 
ground  that  the  probate  judge  at  the  time  of 
filing  the  decree  herein  rendered  by  him  was 
related  to  one  of  the  parties  to  the  action 
within  the  sixth  degree.  The  proceedings 
were  instituted  in  the  probate  court  on  the 
8th  of  February,  1909,  at  which  time  an  or- 
der was  made  requiring  William  A.  Jeff^s, 
executor  of  the  will  of  William  Jeffers,  de- 
ceased, to  take  such  steps  as  were  necessary 
to  have  said  will  probated  in  solemn  form  of 
law.  On  the  3d  of  August,  1910,  the  probate 
judge,  before  whom  the  case  was  tried,  filed 
a  decree  in  which  he  ruled  that  the  will  pro- 
pounded for  probate  was  not  the  last  will 
and  testament  of  William  Jeffers,  deceased. 
The  executor  appealed  from  said  decree,  and 
while  the  appeal  was  pending  made  the  mo- 
tion for  a  new  trial  hereinbefore  mentioned 
In  the  circuit  court,  which  was  refused.  The 
motion  for  a  new  trial  was  based  upon  the 
following  facts  alleged  in  the  affldavit  made 
by  the  executor:  'That  he  was  not  informed 
before  or  at  the  time  the  above-entitled  cause 
was  tried  before  the  probate  judge,  nor  did 
he  have  any  notice  whatsoever,  nor  oould 
he  have  discovered  prior  to  said  trial  by  the 
exercise  of  any  reasonable  diligence  that  the 
probate  judge  who  tried  the  cause  was  related 
within  the  sixth  degree,  or  was  second  cousin 
to  one  of  the  parties  to  the  cause,  to  wit 
Mrs.  Mary  E.  Singletary,  formerly  Mrs.  Mary 
E.  Jeffers,  the  widow  of  the  testator,  the  late 
William  Jeffers;  that  it  is  only  since  the  trial 
and  the  decision  of  the  probate  court  in  this 
case  that  this  matter  accidentally  came  to 
the  knowledge  of  this  proponent  and  his  at- 
torneys, who  have  only  now  been  able  to  veri- 
fy and  obtain  satisfactory  proof  of  the  facts 
above  set  forth,  and  the  motion  for  a  new 
trial  could  not  have  been  made  sooner.**  Tbe 
reasons  assigned  by  his  honor,  the  circuit 
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judge,  for  refusing  said  motion,  are  thus 
stated  In  the  following  order  made  by  him 
on  the  8th  of  March,  1911:  '*This  cause  hav- 
ing come  on,  on  a  motion  to  remit  the  case 
to  the  probate  court  for  a  new  trial,  on  the 
ground  that  the  probate  Judge  who  heard  the 
cause  was  within  the  prohibited  degree  of 
relationship;  now,  on  hearing  the  motion  and 
affidavits  on  both  sides,  and  counsel  on  both 
sides  being  heard,  It  is  ordered  that,  although 
it  appears  from  the  weight  of  the  testimony 
that  the  probate  judge  of  Berkeley  county, 
who  heard  the  case  below,  was  related  to 
Mary  E.  Jeffers,  one  of  the  defendants  herein, 
within  the  sixth  degree,  yet  It  does  not 
sufficiently  appear  that  the  petitioner  could 
not  by  due  diligence  have  ascertained  that 
fact  before  or  during  the  trial  or  before  the 
decision  In  the  probate  court;  and  therefore, 
in  the  opinion  of  the  court,  the  motion  for  a 
new  trial  should  be  and  is  hereby  refused.** 
When  this  case  was  called  for  hearing  in  the 
Supreme  €k)urt,  the  respondents'  attorneys 
raised  the  following  preliminary  question  of 
jurisdiction,  upon  which  they  gave  notice 
they  would  rely,  as  an  additional  reason,  for 
sustaining  the  judgment  of  the  circuit  court: 
That  the  court  of  common  pleas  has  no  juris- 
diction to  entertain  a  motion  for  a  new  trial 
in  the  probate  court  on  notice  and  affidavit, 
but  that  such  motion  should  have  been  made 
before  the  judge  of  probate  in  the  court  of 
original  jurisdiction." 

[1]  In  the  first  place,  we  do  not  regard  the 
question  as  jurisdictional  in  its  nature.  The 
case  of  Jenkins  v.  Bailway,  84  S.  O.  343,  06 
S.  B.  409,  shows  conclusively  that  the  court 
of  common  pleas  has  jurisdiction  of  the  suh- 
Ject-matter  of  the  action,  and  that,  even  if 
that  court  did  not  have  jurisdiction  of  the 
person  in  the  first  Instance,  it  acquired  such 
Jurisdiction,  when  the  party  now  Interposing 
the  objection  contested  the  case  upon  the 
merits.  See,  also.  Ex  parte  Hilton,  64  S.  C. 
201,  41  S.  B.  978,  92  Am.  St  Bep.  800.  We 
proceed  to  the  consideration  of  the  question 
whether  there  was  error  on  the  part  of  his 
honor,  tiie  circuit  Judge,  in  ruling  that  the 
motion  for  a  new  trial  could  not  be  sustain- 
ed, as  It  did  not  sufficiently  appear  that  the 
petitioner  could  not  by  due  diligence  have 
ascertained  the  relationship  before  the  ren- 
dition of  the  decision  in  the  probate  court 

[2]  At  common  law  a  Judge  was  not  dis- 
qualified from  presiding  by  reason  of  his 
relationship  to  a  party  to  the  action,  but 
had  the  privilege  of  declining  to  sit  In  such 
cases.  It\i8  now,  however,  generally  pro- 
vided by  constitutional  or  statutory  law  that 
relationship  by  affinity  or  consanguinity  be- 
tween lilm  and  a  party  litigant  within  cer- 
tain degrees  will  disqualify  him.  23  Qyc. 
683. 

[3]  In  the  absence  of  statute  changing  the 
common  law,  a  Judgment  rendered  by  a  dis- 
qualified judge  was  held  to  be  merely  void- 
able, and  not  void.  The  judge's  action  was 
regarded  as  an  error  or  irregularity,  and. 


as  such,  a  ground  to  set  aside  the  judgment 
on  error  or  appeal,  except  In  Inferior  courts 
or  proceedings,  where  no  writ  of  error  or  ap- 
peal would  lie. 

[4]  In  proceedings  under  the  common  law 
objeotion  to  a  disqualified  Judge  might  be 
waived  by  a  party  so  as  to  preclude  him 
from  afterwards  taking  advantage  of  it  17 
Enc.  of  Law,  742.  See,  also,  note  to  the  case 
of  Carr  v.  Duhme,  10  Am.  &  Eng.  Ann.  Gas. 
967.  Section  6,  art  5,  of  the  institution, 
provides  that  "no  Judge  shall  preside,  at  the 
trial  of  any  cause.  In  the-  event  of  which 
he  may  be  interested,  or  when  either  of  the 
parties  shall  be  connected  with  him,  by  af- 
finity or  consanguinity,  within  such  degrees 
as  may  be  prescribed  by  law."  Section 
2820  of  the  Code  of  Laws  is  as  follows: 
"No  judge  or  other  Judicial  officer,  shall  pre- 
side on  the  trial  of  any  cause,  where  he  may 
be  connected  with  either  of  the  parties  by 
consanguinity  or  affinity,  within  the  sixth 
degree.*' 

[5]  A  judgment  rendered  by  a  disqualified 
judge  in  this  state  Is  merely  voidable.  Ex 
parte  Hilton,  64  S.  C.  201,  41  S.  E.  978,  92 
Am.  St.  Bep.  800.  In  the  note  on  page  995, 
24  Enc.  of  Law  (1st  Ed.),  the  principle  is 
thus  stated:  "After  a  trial  has  been  com- 
menced, no  attempt  to  recuse  a  judge  will 
be  listened  to,  unless  It  be  shown  affirmative* 
ly  that  the  party  was  not  aware  of  the  ob- 
jection, and  was  in  no  fault,  for  not  Xmoto- 
ing  iV*  (Italics  ours.)  This  language  is 
quoted  with  approval  in  E2x  t)arte  Hilton,  64 
S.  G.  201,  41  S.  E.  978,  92  Am.  St  Bep.  800. 
In  the  case  of  Town  of  Ollnton  v.  Leake,  71 
S.  C.  22,  50  S.  E.  541,  it  was  held  that  the 
objection  that  members  of  the  town  council 
were  related  to  the  defendant  would  not  be 
considered,  where  the  record  failed  to  show 
that  such  objection  was  urged  at  the  trial. 
In  the  note  to  Johnson  v.  State  (Ark.)  15 
Am.  &  Eng,  Ann.  Gas.  531,  appears  the  fol* 
lowing  quotation  from  Boberts  v.  Boberts, 
115  Ga.  259,  41  S.  E.  616,  90  Am.  St  Bep. 
108:  "The  reasons  at  the  foundation  of 
the  rule  which  forbid  a  Juror  from  sitting 
in  a  case,  where  he  is  related  to  some  one 
pecuniarily  interested  in  the  result  of  the 
suit,  would  also  apply  in  the  case  of  a  Judge 
who  was  in  a  similar  situation." 

Turning  to  the  case  of  State  ▼.  Bobertson, 
54  S.  G.  147,  31  S.  E.  868,  we  find  that  the 
rule  is  thus  stated,  in  regard  to  the  disquall* 
fication  of  a  Juror:  "While  it  is  true  that 
In  the  cases  of  Kennedy  v.  Williams  [2  Nott 
ft  McG.  79]  and  Garrett  ▼.  Weinberg  [54  8. 
G.  127,  31  S.  E.  341,  84  S.  E  70]  supra,  some 
stress  is  laid,  and  in  a  proper  case  properly 
laid,  on  the  fact  that  the  disqualification  of 
the  Juror  was  not  known  to  the  party  or 
his  counsel,  until  after  the  trial,  yet  we 
think  this  should  be  qualified  by  the  proviso 
that  such  ignorance  is  not  due  to  the  want 
of  diligence;  for,  where  the  disqualification 
relied  on  might  have  been  discovered  by  the 
exercise  of  ordinary  diligence,  it  affords  no 
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szcase  for  falling  to  make  the  objection  In 
due  season;  for,  as  was  said  In  State  v. 
Fisher  [2  Kott  &  McC.  261],  supra,  a  party 
'should  not  be  permitted  to  take  advantage 
9f  his  own  negligence.**'  This  language  is 
quoted  with  approval  in  State  v.  Rafe,  56  S. 
SL  879,  34  S.  B.  660,  in  which  the  court  also 
says:  "It  was  necessary  for  the  appellant 
to  show,  not  only  that  he  did  not  know  of 
the  juror's  disqualification  until  after  the 
trial,  Ifut  that  hy  the  use  of  due  dUigence 
he  could  not  have  discovered  the  sameJ* 
(Italics  ours.) 

[6]  If  the  appellant  in  addition  to  showing 
the  disquallflcation  of  the  probate  Judge,  and 
that  he  <the  appellant)  did  not  have  knowl- 
edge of  such  tact,  before  the  decree  was  ren- 
dered, had  also  shown  that  the  probate 
Judge  knew  at  that  time  of  his  relationship 
to  one  of  the  parties  to  the  action,  then  it 
might  with  good  reason  be  contended  that 
there  should  be  a  new  trial. 

[7]  But  no  such  fact  appears  in  the  rec- 
ord, and  the  presumption  is  that  the  probate 
Judge  was  not  aware  of  the  relationship,  as 
otherwise  he  would  have  been  guilty  of  a 
willful  violation  of  the  law,  which  is  never 
presumed.  In  the  absence  of  testimony, 
showing  that  the  probate  Judge  had  knowl- 
edge of  said  relationship,  it  has  not  been 
made  to  appear  that  there  was  prejudicial 
error  in  refusing  the  motion  for  a  new  trial. 

Appeal  dismissed. 

JONES,   C.    X,   concurs.     HYDRICK,   J., 

did  not  sit  In  this  case. 

WOODS,  J.  (dissenting).  I  dissent  because 
I  am  unable  to  accept  the  doctrine  that  the 
provision  of  the  (institution  prohibiting  a 

Judge  related  within  the  sixth  degree  to  ei- 
ther party  from  hearing  a  cause  is  waived 
by  the  failure  to  inquire  into  the  relationship 
before  trial. 

All  the  requirements  of  the  Oonstitution 
of  this  state  are  mandatory,  and  it  is  therein 
provided  by  article  6,  }  6,  that  *'no  judge 
shall  preside  at  the  trial  of  any  cause  in  the 
event  of  which  he  may  be  interested,  or  when 
either  of  the  parties  shall  be  connected  with 
him  by  afiOnity  or  consanguinity,  within  such 
degrees  as  may  be  prescribed  by  law."  The 
statute  law  has  fixed  the  sixth  degree  of 
relationship,  and  the  probate  judge  in  this 
case  was  a  second  cousin.  In  some  of  the 
states  the  courts  have  held  that  such  a  man- 
datory provision  cannot  be  waived.  Oakley 
V.  Afipinwall,  3  N,  J.  547;  Gulf,  etc.,  By.  C5o. 
V.  Looney,  42  Tex.  Civ.  App.  234,  95  S.  W. 
691.  Other  courts,  including  the  Supreme 
Oourt  of  this  state,  have  held  that  a  party 
will  be  held  to  have  waived  the  objection  if 
he  knew  of  the  relationship  before  the  trial. 
Ex  parte  Hilton,  64  S.  G.  201,  41  S.  E.  978, 
92  Am.  St  Bep.  800.  Other  authorities  on 
the  subject  are  collated  in  23  Cyc.  596,  and 


the  note  to  Moses  v.  Julian,  S4  Am.  Dec.  430. 
In  several  of  the  states  the  decisions  will  be 
found  to  depend  on  the  special  terms  of  the 
Oonstitution  or  statute  law. 

It  concerns  not  only  the  parties  to  the  suit, 
but  all  the  people,  that  there  should  be  con- 
fidence in  the  impartiality  of  Judges.  The 
prohibition  of  the  Constitution  is  directed  to 
the  Judges  themselves,  forbidding  them  to 
preside  at  a  trial  when  related  to  a  party 
within  the  degree  fixed  by  law.  The  law  is 
intended,  not  only  to  give  security  to  the  par- 
ties and  to  promote  confidence  in  the  courts, 
but  to  safeguard  Judicial  officers  against 
criticism.  There  may  be,  it  Is  true,  special 
circumstances  requiring  a  party  to  make  in- 
quiry as  to  the  relationship  or  interests  of 
the  judge.  But  the  Judge  himself  may  well 
be  presumed  to  know  his  own  relationship 
within  the  sixth  degree,  and  as  a  general  rule 
the  parties  may  well  rely  on  this  presump- 
tion, and  on  the  further  presumption  that  the 
Judge  will  be  mindful  of  the  law  on  the  sub- 
ject and  will  obey  it 

It  would  be  unseemly  that  parties  should 
have  placed  upon  them  the  burden  of  inquir- 
ing at  their  peril  into  disqualifying  interests 
and  relationships  of  judicial  officers.  Jurors 
and  Judges  in  this  respect  stand  on  a  very 
different  footing.  Jurors  are  drawn  from 
the  body  of  the  people  for  a  temporary  pul>- 
lic  service.  Judicial  officers  are  set  apart 
because  of  their  supposed  special  fitness  fbr 
continuous  public  service.  The  presumption 
that  judges  know  the  law  bearing  upon  their 
own  qualifications  and  official  duties  is  very 
strong.  Such  presumption  as  to  Jurors  is 
comparatively  weak.  Hence  the  law  allows 
to  parties  the  opportunity  to  examine  Jurors 
upon  their  voir  dire,  and  places  upon  parties 
the  burden  of  making  reasonable  efforts  be- 
fore trial  to  ascertain  and  make  known  facts 
tending  to  disqualify  them.  In  view  of  this 
distinction,  it  seems  clear  that  the  case  of 
State  V.  Bobertson,  54  S.  G.  147,  31  S.  E.  868» 
and  other  similar  cases  relating  to  Jurors,  do 
not  control  this  case.  The  facts  in  the  case 
of  Clinton  v.  Leake,  71  S.  C.  22,  50  S.  E.  541, 
cited  In  the  opinion  of  Mr.  Justice  GABY, 
were  so  different  that  it  seems  to  me  that 
case  is  obviously  inapplicable. 

The  point  was  made  in  this  court  for  the 
first  time  that  the  circuit  court  had  no  Juris- 
diction to  hear  the  motion  to  remand  the 
case  to  the  court  of  probate  for  a  new  trial 
by  a  duly  qualified  Judge  of  that  court  I 
am  unable  to  find  any  mode  of  procedure  in 
such  case  laid  down  by  statute,  or  by  rule 
of  court,  or  by  judicial  decision  in  this  state, 
but  it  seems  to  me  evident  that  when  any 
appellate  court  finds  on  its  docket  a  case  Ld 
which  the  fact  Is  made  clearly  to  appear  that 
the  Judgment  appealed  from  was  not  ren- 
dered by  a  court  constituted  according  to  the 
Constitution  i^d  laws  of  the  state,  and  the 
parties  have  not  waived  their  right  to  such 
a  tribunal,  it  should  refuse  to  hear  tlie  appeal 
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and  remand  tbe  case  to  be  tried  by  a  proper- 
ly constituted  court 

For  these  reasons,  I  think  the  judgment  of 
the  circuit  court  should  be  reversed. 


TRATNHAM  y.  CHARLESTON  &  W.  a 

RX.  00. 

.  (Supreme  Court  of  South  Carolina.    July  6^ 

1911.) 

1.  COHICEBCX  (I  33*)— XJTTEBSTATX  COMlCEBCa— 

What  is. 

A  shipment  from  one  point  in  the  state  to 
another  point  in  tbe  same  state  is  neyertheless 
.interstate  commerce  where  the  route  of  the  rail- 
road between  those  two  points  lies  partly  within 
the  boundaries  of  another  state. 

[Ed.  Note.— For  other  cases,  see  Gommerce. 
Cent.  Dig.  (f  26,  81 ;   Dec  Dig.  i  33.*] 

2.  CoiOfKBCB   (I  61*)  —  iKTEBaTATB  COMlfBBCS 

—Stats  Regulatioit— Delays  Within  the 

Stats. 

The  statute  subjecting  railroads  to  penal- 
ties for  delay  in  shipment  of  freisrht  within  the 
state  is  not  a  burden  on  interstate  commerce, 
though  railroads  are  liable  for  those  delays  in 
interstate  shipments  which  occur  wholly  with- 
in the  state,  as  the  statute  instead  of  creating 
a  burden,  aids  such  commerce  by  seeking  to 
compel  performance  by  the  carrier  of  its  du^  to 
deliver  treight  with  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  U  81-84,  89 ;   Dec.  Dig.  {  61.*] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Laurens  County. 

Action  by  Z.  R.  Traynham  against  the 
Charleston  &  Western  Carolina  Railway 
Oompany.  From  a  judgmoit  fior  plaintiff, 
defendant  appeals     Affirmed. 

Simpson,  Cooper  &  Babb,  for  appellant. 
Rlchey  A  Richey,  for  respondent. 

JONES,  C.  J.  We  do  not  think  the  stat- 
ute as  applied  to  a  delay  wholly  within  the 
etate  is  obnoxious  to  the  Interstate  commerce 
clause  of  the  federal  Constitution.  In  Hunt- 
er V.  Railway,  81  S.  C.  173,  62  S.  m  13,  con- 
struing this  statute  the  court  said:  "The 
statute  cannot  have  operation  beyond  the 
territory  of  the  state  and  should  not  be  so 
construed  as  to  interfere  substantially  with 
transportation  in  its  Interstate  features. 
Possibly  in  case  of  a  transportation  begin- 
ning and  ending  in  this  state,  but  the  neces- 
sary route  going  partly  in  another  state,  it 
would  not  materially  Interfere  with  inter- 
state transportiation  or  commerce  to  penalize' 
for  delay  occurring  wholly  within  this  state, 
but  such  is  xiot  the  case  at  bar  and  we  re- 
serve opinion  on  that  point"  The  present 
case  squarely  presents  the  point  reserved  In 
that  case. 

[1,2]  It  is  conceded  that  the  transporta- 
tion In  this  case  is  interstate  because  partly 
in  another  state,  under  the  authority  of 
Hanley  v.  Kansas  City  Ry.,  187  U.  S.  617, 
23  Sup.  Ct.  214,  47  L.  Ed.  333,  and  that  state 


legislation  cannot  be  allowed  to  operate  so 
as  to  materially  affect  or  burden  such  trans- 
portation. The  real  question  then  Is  wheth- 
er the  legislation  In  question  construed  with 
reference  to  a  delay  wholly  within  the  state 
is  any  substantial  burden  on  Interstate  com- 
merce. The  Hanley  Case,  supra,  related  to 
the  right  of  a  railroad  commission  to  fix  a 
rate  of  transportation  on  a  shipment  between 
two  points  In  a  state  where  a  large  part  of 
the  route  was  outside  the  state.  The  crux 
of  the  case  was  the  fixing  of  a  rate  of  trans- 
portation which  of  necessity  directly  op- 
erated upon  such  portion  of  the  transporta- 
tion as  was  outMe  of  the  state,  and  this 
distinguished  the  case  from  Lehigh  Valley 
Ry.  Co.  V.  Pennsylvania,  145  U.  S.  182,  12 
Sup.  Ct  806,  36  h.  Ed.  672,  where  a  state 
tax  upon  gross  i^eceipts  for  the  proportion 
of  transportation  within  the  state  was  held 
not  to  interfere  with  interstate  commerce 
as  applied  to  a  railroad  doing  interstate 
business. 

That  the  statute  is  wittdn  the  valid  exer- 
cise of  the  police  power  of  the  state  and 
not  a  burden  on  interstate  commerce  as  ap- 
plied to  the  penalizing  of  a  delay  occurring 
wholly  within  this  state  is  shown  by  the 
principle  declared  In  Western  Union  Tel. 
Co.  V.  James,  162  U.  8.  650,  16  Sup.  Ot  »34. 
40  L.  Ed.  1105;  Western  Union  Tel.  Co.  v. 
Commercial  Mill  Co.,  218  U.  S.  406,  31  Sup. 
Ct  59,  54  L.  Ed.  1088;  Atlantic  Coast  Line 
Railroad  Co.  v.  Mazursky,  216  U.  S.  122,  30 
Sup.  Ct  378,  54  L.  Ed.  411;  Western  Union 
Tel.  Co.  V.  Crovo,  220  U.  S.  364,  31  Sup.  Ot 
400,  55  L.  Ed.  — ..  The  last-mentioned  case, 
which  was  decided  in  April,  1911,  held  that 
a  statute  of  Virginia  which  imposed  a  pen- 
alty upon  telegraph  companies  for  failure 
to  transmit  within  the  state  as  promptly  as 
practicable  a  message  received  in  the  state 
for  transmission  to  a  person  in  another  state 
is  a  valid  exercise  of  police  power,  in  the 
absence  of  legislation  by  Congress  on  the 
subject. 

The  statute  In  question  operates  wholly 
within  tbe  state,  makes  no  attempt  to  inter- 
fere with  Interstate  commeprce,  creates  no 
burden  upon  such  commerce,  but  aids  it.  In 
seeking  to  compel  performance  by  the  car- 
rier within  this  istate  of  its,  duty  to  the  pub- 
lic to  deliver  freight  with  reasonable  dili- 
gence. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

WOODS  and  HYDRICK,  JX,  concur.  ' 

GART,  A.  J.  (dissenting).  This  Is  an  action 
for  the  recovery  of  a  statutory  penalty,  and 
for  damages  alleged  to  have  been  sustained 
by  the  plaintiff,  in  consequence  of  an  unrea- 
sonable delay  on  the  part  of  the  defendant,  in 
transporting  certain  articles  of  merchandise. 
The  allegations  of  the  complaint  material  to 
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the  consideration  of  the  questions  Involved* 
lire  as  follows: 

"That  heretofore,  to  wit,  on  the  4th  day 
of  March,  1907,  the  Ashepoo  Fertilizer  Com- 
pany, delivered  to  the  Atlantic  CoslbI  line 
Railroad  Company,  at  Charleston,  S.  C,  10 
tons  of  gnano,  consigned  to  Z.  R.  Traynham, 
at  Barksdale  In  Laurens  county,  and  state 
aforesaid.  That  at  Yemassee  in  the  state 
aforesaid,  on  March  6,  1907,  the  Atlantic 
Coast  Line  Railroad  Company,  delivered  the 
car  containing  said  guano,  to  the  defendant 
the  Charleston  &  Western  Carolina  Railway 
Company,  for  transportation  to  the  plaintiff 
at  Barksdale,  S.  C.  That  the  distance  be- 
tween Yemassee  and  Barksdale,  both  of 
which  are  in  the  state  of  South  Carolina,  is 
not  over  200  miles,  by  the  nearest  railroad 
route.  That  although  the  said  car  of  guano 
was  received  by  the  defendant  on  March  5. 
1907,  and  the  defendant  was  requested  to 
make  prompt  shipment  thereof,  the  said  car 
of  guano  was  not  delivered  to  the  plaintiff 
until  the  6th  day  of  April,  1907.  That  by 
and  under  the  statute  law  of  South  Carolina 
all  common  carriers  doing  business  In  this 
state  are  required  to  transport  to  Its  desti- 
nation all  freight  received  by  them  for 
transportation,  not  exceeding  the  following 
limit,  •  ♦  ♦  and  for  failure  to  comply 
with  the  said  statute,  such  common  carrier 
so  failing,  shall  be  subject  to  a  penalty  of 
five  dollars  per  day,  for  every  day  of  delay, 
in  excess  of  the  time  hereinabove  limited.'* 

The  defendant  denied  that  the  delivery  of 
the  guano  at  its  destination  was  unreason- 
ably delayed,  and  alleged  that  the  delay  was 
caused  by  an  unusually  heavy  movement  of 
freight,  at  that  time,  over  the  line  of  the  de- 
fendant, which  caused  its  yards  and  tracks 
to  be  blocked  at  the  transfer  points,  and 
made  it  impossible  to  reach  the  car  and 
move  it  at  an  earlier  day.  The  defendant 
also  alleged  that  the  shipment  was  subject 
to  the  laws  relating  to  Interstate  commerce, 
and  not  to  state  legislation,  by  reason  of  the 
fact,  that  the  defendant's  line  of  railway, 
over  which  the  guano  was  being  transport- 
ed, lies  partly  in  the  state  of  South  Carolina, 
and  partly  in  the  state  of  (Georgia.  The 
Jury  rendered  a  verdict  in  favor  of  the  plain- 
tiif  for  $60,  and  the  defendant  appealed. 

The  testimony  shows  that  the  shipment 
began  and  terminated  at  its  destination  in 
this  state;  that  a  part  of  defendant's  line, 
over  which  it  was  necessary  for  it  to  trans- 
port the  goods,  lies  within  the  state  of 
Georgia. 

The  first  question  that  will  be  considered 
is  whether  it  was  an  interstate  or  an  intra- 
state shipment  The  cases  of  Stemberger 
V.  Railway.  29  S.  C.  510,  7  S.  E.  836,  2  L.  R. 
A.  105,  State  v.  Holleyman,  55  S.  C.  207,  31 
S.  B.  362,  33  S.  E.  366,  45  Lw  R.  A.  567, 
Frasier  &  Co.  v.  Ry.,  81  S.  C.  162.  62  S.  E. 
14,  Hunter  v.  Ry.,  81  S.  C.  169,  62  S.  B.  13, 
and  Hanley  v.  Kansas  City  Ry.,  187  U.  S. 
617,  23  Sup^  Ct  214,  47  L.  Ed.  323,  deter- 


mine,  beyond  question,  that  it  was  an  in- 
terstate shipment.  In  the  case  of  Hunter  ▼. 
Ry.,  81  S.  C.  169,  62  S.  E.  13,  the  same  rail- 
road company  was  involved  and  the  facts.  In 
every  respect,  were  similar  to  those  now  un- 
der consideration,  except  in  that  case,  the 
delay  occurred  in  the  state  of  Georgia. 

The  title  of  the  act  (24  St  at  Large,  p. 
671)  then  and  now  before  us  for  interpreta- 
tion is:  *'An  act  to  prevent  delays,  in  the 
transportation  of  freight,  by  railroads  In 
this  state."  The  first  section  provides: 
'That  from  and  after  May  1,  1904,  all  rail- 
road companies,  doing  business  in  this  state, 
shall  transport  to  its  destination,  all  freight 
received  by  them  for  transportation,  within 
the  state.  ♦  •  •  "  In  that  case  the  court 
used  this  language:  "Construing  the  words 
'transportation  within  the  state,'  according 
to  their  exact  and  natural  meaning,  they  do 
not  embrace  interstate  transportation.  (Cit- 
ing authorities.)  The  statute,  therefore,  can- 
not have  operation  beyond  the  territory  of 
the  state  and  should  not  be  so  construed,  as 
to  interfere  substantially  with  transporta- 
tion in  its  interstate  feature.  •  ♦  •  Trans- 
portation is  a  part  of  commerce,  and  it  must 
be  held  that  the  transportation  in  this  in- 
stance was  not  wholly  within  the  state^  but 
was  in  part  within  the  state  of  (Georgia,  and 
was,  therefore,  interstate  transportation." 
If  no  other  language  had  been  used  by  the 
court  in  that  case.  It  would  be  unnecessary 
to  cite  authorities  to  show  that  the  statute 
of  this  state  is  inapplicable.  Bat  the  court 
left  open  the  question,  whether  a  case  is  em- 
braced within  the  terms  of  the  statute,  when 
the  delay  takes  place  wholly  in  this  state. 
In  Hanley  v.  Kansas  City  Ry.,  187  U.  8. 
617,  23  Sup.  Ct  214,  47  L.  Ed.  333,  the 
court  quotes  with  approval  the  following 
language  from  Pacific  (Ik>ast  S.  S.  Co.  v.  R. 
R.  Commissioners  (C.  a)  9  Sawy.  253,  18 
Fed.  10 :  ''To  bring  the  transportation  with- 
in the  control  of  the  state,  as  part  of  its 
domestic  commerce,  the  subject  transported 
must  be  within  the  entire  voyage  under  the 
exclusive  Jurisdiction  of  the  state." 

An  interstate  transportation  is  continuous 
in  its  nature,  and  if  a  state  statute  could 
have  the  effect  of  breaking  the  continuity 
of  transportation,  It  would  necessarily  in- 
terfere with  interstate  commerce.  State  v. 
Holleyman,  55  S.  C.  207,  31  S.  E.  362,  33  S. 
E.  366,  45  L.  R.  A.  567.  As  an  interstate 
transportation  must  be  regarded  as  an  en- 
tirety, it  is  difiicult  to  conceive  how  a  delay 
may  take  place  within  a  state,  without  be^ 
ing  affected  by  causes  operating  at  some  oth- 
er place  on  the  line  of  railroad,  even  in  an- 
other state.  It  would  certainly  be  an  oner- 
ous burden  on  Interstate  commerce,  to  hold 
that  a  shipment  during  its  actual  transpor- 
tation, could  be  subjected  to  state  legisla- 
tion at  any  point  on  the  line  whatever  be- 
fore it  reached  its  destination. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 
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HARMON  V.  HARMON  et  aL 

(Supreme  Court  of  South  Carolina.    July  7, 

1911.) 

!•  WiTIVESSSS    (§     150*)--COMPBTBNOT— TEOTI- 
KONT      OF     PBBSONS      INTERESTED     AOAINBT 

Repbesbntatiye  of  Person  Deceased. 
Under  Code  Civ.  Proc  1902,  |  400^  which 
provides  that  partiei  may  be  witnesses  in  their 
own  behalf,  except  as  to  transactions  with  de- 
cedents, in  actions  by  heirs,  etc.,  the  testimony 
of  a  defendant  in  partition  as  to  an  a^ement 
between  himself  and  his  deceased  father  is  com- 
petent, where  the  plaintiffs  claim  as  heirs  of  de- 
fendant's deceased  brother. 
.[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  (  150.  ♦] 

2.  TbUSTS  (J  110*)  —  CONBTRITCrnVB  Tbxtbts  — 

Evidence  to  Establish— Sufficienot. 
Evidence  in  a  partition  suit  held  sufficient 
to  establish   a  constructive   trust  in  favor  of 
a  party  defendant. 

[Bid.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  S  UO.*] 

3.  TBUSTS  (8  95*)— "COWBTBUOTIVE  TSUBTS." 

A  constructive  trust  arises  whenever  an- 
other's property  has  been  wrongfully  appro- 
priated and  converted  into  a  different  form,  as 
if  one  person  having  money  belonging  to  another 
wrongfully  uses  it  for  the  purchase  of  land, 
and  takes  the  title  in  his  own  name,  in  which 
case  equity  impresses  a  constructive  trust  upon 
the  land  not  only  while  in  the  hands  of  the 
original  wrongdoer,  but  as  long  as  it  can  be  fol- 
lowed and  identified,  except  in  the  hands  of  a 
bona  fide  purchaser  for  value  and  without  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SI  145-147 ;  Dec  Dig.  |  95.*] 

4.  Estoppel  (8  58*)  —  Gbdunds  —  Inconsist- 

BNCT  of  CONDUCT^CliAIM. 

Estoppel  by  conduct  rests  upon  the  prin- 
ciple that  the  conduct  of  the  party  estopped  has 
misled  another  to  his  prejudice,  and,  where  the 
money  of  a  party  defendant  in  a  partition  suit 
had  been  used  by  his  father  in  the  purchase  of 
land,  the  title  to  which  was  put  in  a  brother's 
name,  defendant's  acceptance  of  a  deed  of  the 
dower  rights  of  his  brother's  widow  does  not 
estop  him  from  claiming  against  his  brother's 
heirs,  since  their  rights  vi^re  not  adversely  af- 
fected by  his  acceptance  of  the  deed. 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent  Dig.  U  144,  145 ;   Dec.  Dig.  {  58.*] 

6.  TBxrsTS  (S  108*)  — Constbuctivb  Tbusib  — 
Evidence— Admissibilitt. 

Where  defendant  in  a  partition  suit  claim- 
ed as  constructive  trustee  land  to  which  his 
brother  had  held  record  title,  the  fact  that  he 
accepted  a  deed  of  dower  rights  in  his  brother's 
estate  is  competent  as  evidence  of  an  in^plied 
a^issioc  that  the  beneficial  title  was  in  the 
brother. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
IMg.  (  168;  Dec  Dig.  (  108.*] 

6.  Estoppel  (J  90*)  —  Gboxtnds  —  Acquies- 

C!BN€B— PBEJUDICE. 

Where  money  of  defendant  was  used  by  his 
father  in  the  purchase  of  land,  title  to  which 
was  put  in  the  name  of  defendant's  minor  broth- 
er with  an  intent  to  delay  the  father's  creditors, 
and  to  prevent  defendanrs  interference  with  the 
possession  of  the  land,  defendant  was  not  estop- 
I>ed  from  asserting  a  constructive  trust  bv  ac- 
quiescence in  the  transfer,  since  such  creditors 
would  not  have  been  entitled  to  subject  the  land 
to  the  payment  of  their  claims  in  any  event 

[Ed.    Note.— For   other   cases,   see   Estoppel, 
Cent  Dig.  {§  242-256 ;  Dec.  Dig.  S  90.*] 


Appeal  from  Common  Pleas  Circuit  Coni^ 
of  Berkeley  County;   G.  W.  Gage,  Judge. 

Action  for  partition  by  D'Orrielle  Harmon 
against  Duncan  Harmon  and  others.  Com- 
plaint dismissed,  and  plalntiflT  and  defend- 
ants, except  Duncan  Harmon,  appeaL  Af- 
firmed. 

Octaviui  Cohen,  for  appeUanti.  hewiB  G. 
Fultz,  for  respondent 

HYDRICK,  J.  This  Is  an  action  for  par- 
tition. The  complaint  alleges  that  William 
H.  Harmon  died  Intestate  seised  in  fee  of 
the  land  therein  described,  the  same  having 
been  conveyed  to  him  by  James  W.  Brown- 
lee  by  deeds  dated  June  14,  1855,  and  May 
25,  1861 ;  that  his  widow,  Margaret,  and  his 
children,  the  plaintiff  and  the  defendants 
Angel  and  Marie,  are  his  only  heirs ;  that  bis 
widow  conveyed  her  dower  in  said  land  to 
the  defendant  Duncan  A.  Harmon,  who  Is 
therefore  made  a  party.  The  defendant 
Duncan  admits  the  allegations  of  the  com- 
plaint, except  that  William  was  seised  of  the 
land  in  his  own  right,  and  claims  to  be  the 
sole  owner  thereof,  alleging  that  Enoch,  the 
father  of  himself  and  William,  purchased 
the  land  from  Brownlee  and  paid  for  it  with 
funds  belonging  to  him,  but  had  the  titles 
made  in  the  name  of  William,  then  an  In- 
fant about  11  years  old;  that  thereby  a 
trust  arose  in  his  favor;  that  he  has  paid 
the  taxes  thereon  and  all  expenses  connected 
therewith,  and  has  been  in  exclusive  posses- 
sion thereof  for  more  than  20  years,  claim- 
ing the  same  as  owner  thereof;  that  during 
the  life  of  William  the  land  was  forfeited  to 
the  state  for  nonpayment  of  taxes,  and  it 
had  not  been  redeemed  up  to  the  time  of  his 
death,  but,  after  the  death  of  William,  de- 
siring to  redeem  the  land,  he  was  required 
by  the  commissioners  of  the  sinking  fund  to 
produce  some  written  evidence  of  being  the 
owner  of  an  interest  therein,  and  for  that 
reason  he  obtained  a  conveyance  from  Mar- 
garet of  her  dower  therein;  and  thereupon 
he  was  allowed  to  and  did  redeem  it. 

The  master  found  the  facts  to  be  substan- 
tially as  alleged  by  Duncan,  and,  further, 
that,  when  Duncan  redeemed  the  land  in 
1889,  he*  returned  it  for  taxes  in  his  own 
name,  and  has  ever  since  paid  taxes  on  it; 
that  he  has  been  In  possession  of  it  for  about 
50  years,  ever  since  it  was  purchased  from 
Brownlee.  It  appears  from  the  testimony 
that  Enoch  and  his  two  sons  lived  on  the 
land  until  the  death  of  Enoch,  and  that  aft- 
er the  death  of  Enoch  the  two  sons  lived  on 
the  land  until  a  few  years  after  William's 
marriage,  when  he  moved  off  to  educate  his 
children,  leaving  Duncan  In  possession.  The 
master  held  that,  by  accepting  the  deed  firom 
Margaret  conveying  to  him  her  dower  there- 
in, Duncan  thereby  acknowledged  that  the 
land  belonged  to  William  in  his  own  right, 
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and  he  was  therefore  estopped  from  dalm- 
ing  that  William  held  the  title  merely  as 
trustee  for  him ;  for,  In  that  case,  his  wid- 
ow would  have  had  no  dower  in  the  land. 
The  master  further  found  that  Enoch  had 
the  title  put  in  the  name  of  William,  then 
an  infant  11  years  of  age,  to  shield  the  land 
from  his  creditors,  and  to  prevent  Duncan 
from  Interfering  with  his  possession,  there- 
of;  and  held  that  Duncan,  having  acquiesc- 
ed in  the  fraud  perpetrated  on  his  father's 
creditors  for  more  than  50  years,  is  now  es- 
topped from  setting  up  any  claim  to.  the 
land.  Upon  exceptions  to  the  master*s  re- 
port, the  circuit  court  sustained  all  his  find- 
ings of  fact,  but  reversed  his  conclusion  that 
Duncan  was  estopped  from  claiming  the  land  | 
by  his  acceptance  of  the  deed  of  Margaret  | 
to  her  dower  therein  and  by  acquiescing  In 
the  alleged  fraud  upon  his  father's  creditors, 
and  dismissed  the  complaint,  holding  that, 
the  trust  having  been  established,  Duncan 
was  the  sole  owner  of  the  land. 
.  The  exceptions  assign  error  (1)  in  not 
holding  that  the  testimony  of  Duncan  Har- 
mon as  to  transactions  and  communications 
between  himself  and  his  father,  Enoch  Har- 
mon, then  deceased,  was  obnoxious  to  sec- 
tion 400  of  the  Codci  of  Procedure,  and 
should,  therefore,  have  been  excluded;  (2) 
in  holding  that  the  evidence  established  a 
trust  in  favor  of  Duncan;  (3)  in  not  hold- 
ing that  Duncan  was  estopped  from  claim- 
ing the  land  by  accepting  the  deed  of  Wil- 
liam's widow  to  her  dower  right  therein, 
thereby  admitting  the  beneficial  title  to  have 
been  in  William  and  also  by  his  long  ac- 
quiescence in  the  alleged  fraud  on  his  fa- 
ther's creditors. 

[1]  The  testimony  of  Duncan  as  to  the 
transactions  between  himself  and  his  father 
was  not  obnoxious  to  Sjection  400  of  the  Code, 
because  1^  was  not  against  a  party  prosecut- 
ing or  defending  the  action  in  any  character 
mentioned,  in  that  section.  The  plaintiff  and 
other  children  of  William  claimed  the  land 
as  his  heirs,  and  not  as  heirs  of  Enoch.  If 
they  had  been  prosecuting  the  action  as  heirs 
of  Eno<»;h,  then  the  testimony  of  Duncan  as  to 
iny  transactions  between  himself  and  Enoch 
would  have  been  obnoxious  to  that  section. 
Nortls  V.  Clinkscales,  47  S.  O.  488»  25  S.  E. 
7d7.  ... 

[2,  3]  We  agree  with  the  circuit  judge  in 
holding  that  the  evidence  was  sufficient  to 
ejstabllsh  a  constructive  trust  in  favor  of 
Duncan.  '^A  constructive  trust  arises  when- 
ever another's  property  has  been  wrongfully 
appropriated  and  converted  Into  a  different 
form.  If  one  person,  having  money  or  any 
kind  of  property  belonging  to  another  In  his 
hands,  wrongfully  uses  it  for  the  purchase 
of  lairds,  taking  the  title  In  his  own  name; 
or  if  a  trustee  or  other  fiduciary  person 
wrongfully  converts  the  trust  fund  into  a 
different  species  of  property,  taking  to  him- 
self- the  title;  or  If  an  agent- or  bailee  wrong- 


fully disposes  of  his  prlndpars  securities, 
and  with  the  proceeds  purchases  other  se- 
curities in  his  own  name,  in  these  and  all 
similar  cases  equity  Impresses  a  construc- 
tive trust  upon  the  new  form  or  species  of 
property,  not  only  while  it  is  in  the  hands 
of  the  original  wrongdoer,  but  as  long  as  it 
can  be  followed  and  Identified  in  whosesoev- 
er hands  it  may  come,  except  into  those  of  m 
bona  fide  purchaser  for  value  and  without 
notice,  and  the  court  will  enforce  the  con- 
structive trust  for  the  benefit  of  the  bene- 
ficial owner  or  original  cestui  que  trust  wha 
has  thus  been  defrauded.  *  *  *  It  is  noft 
essential  for  the  application  of  this  doctrine 
that  an  actual  tmst  or  fiduciary  relation 
should  exist  between  the  original  wrongdoer 
and  the  beneficial  owner.  Wherever  one  per- 
son has  wrongfully  taken  the  property  of  an- 
other, and  converted  it  into  a  new  form,  or 
transferred  It,  the  trust  arises  and  follows 
the  property  or  its  proceeds."  8  Pom.  Bq. 
Jur.  (3d  Ed.)  S  1051.  See,  also,  section  104&, 
where  it  is  said  the  doctrine  applies  to  the 
cases  of  persons  'purchasing  property  with 
money  belonging  to  the  separate  estate  of 
their  wives,  parents,  and  children,  and  alt 
persons  who  stand  In  fiduciary  relations  to- 
wards each  other.** 

[4,  5]  The  doctrine  of  estoppel  has  no  ap- 
plication to  this  case,  as  It  does  not  appear 
that  the  rights  of  William  or  of  those  claim- 
ing imder  him  have  been  adversely  affected 
by  the  conduct  of  Duncan  In  accepting  the 
deed  from  Margaret  for  her  dower  In  the 
land.  Estoppel  by  conduct  rests  upon  the 
principle  that  the  conduct  of  the  party  es- 
topped has  misled  another  to  his  prejudice. 
The  fact  that  he  accepted  the  deed  was  com- 
petent as  evidence  of  an  implied  admission 
on  his  part  that  the  beneficial  title  was  In 
William,  but  he  satisfactorily  explained  his 
reasons  for  accepting  the  deed,  and  thereby 
removed  the  force  of  the  admission. 

[•]  As  to  his  acquiescence  In  the  allege<^ 
fraud  perpetrated  by  his  father  upon  his 
creditors,  we  agree  with  the  circuit  Judge. 
In  the  first  place,  there  was  no  fraud  upon 
Enoch's  creditors  They  had  no  right  to  nor 
interest  In  money  in'  Enoch's  hands  which 
belonged  to  Duncan,  who  owed  them  no  le- 
gal duty.  They  coul4  not  have  reached  the 
land,  if  the  title  had  been  put  .in  ESnocb's  In- 
stead of.  William's  name,  because  it  was  im- 
pressed, in  equity,  with  a  trust  in  favor  of 
Duncan,  whose  money  paid  for  it,  and  whose 
equity,  so  far  as  the  evidence  shows,  was- 
superior  to  theirs.  The  acquiescence  of  Dun- 
can in  allowing  the  title  to  remain  in  Wil- 
liam after  his  father  had  had  it  so  made  was 
natural  under  the  circumstances,  and  Is  ex- 
plained by  the  relations  of  the  parties. 

Affirmed. 

JONES,  a  J..  QABT,  A.  J^  and  WOODS». 
J.,  concur. 
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(8»  B.  C.  18») 

NEW  YORK  LIPB  INS.  CO.  t.  MOBLEY. 

(Supreme  Court  of  South   Carolina.     July  7, 

1911.) 

L  ExEcuTToxv  (J  158*)— Stat  of  Execxttiow— 
Obder^Notice. 

An  order  to  stay  ezeeation  cannot  be  made 
without  notice  to  the  adverse  party  or  attorney* 
as  prescribed  by  Code  Civ.  Proc  1902,  §  242a. 

[Ed.  Note.— For  other  cases,  see  Bhcecution, 
Cent  Dig.  ||  442-465;   Dec.  Dig.  |  158.*] 

2.  Injunction   ($   148*)— Uwdebtakinq— Nb- 

0E8SITT. 

The  court,  on  issuing  an  injunction,  can- 
not dispense  with  an  undertalcing  with  or  with- 
out sureties,  as  required  by  Code  Civ.  Proc. 
1902,  I  243. 

[Ed.  Note.— For  other  cases,  see  Injunction* 
Cent  Dig.  if  323-834;   Dec.  Dig.  {  148.*] 

Appeal  from  Common  Pleas  Circuit  Cbnrt 
of  Lancaster  County ;  J.  W.  De  Vore,  Judge. 

'To  be  officially  reported." 

Action  by  the  New  York  Life  Insurance 
Company  against  Nanny  B.  Mobley.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

J.  Harry  Foster,  for  appellant  James  H. 
Mcintosh  and  R.  B.  Allison,  for  respondent 

HYDRICK,  J.  [1]  It  is  error  to  grant  an 
order  staying  execution  without  notice  to 
the  adrerse  party,  or  his  attorney.  Code 
Civ.  Proc.  1002.  §  242a. 

[2]  On  Issuing  an  injunction,  the  court  has 
no  power  to  dispense  with  an  undertalcing, 
with  or  without  sureties^  as  required  by  sec- 
tion 243  of  the  Code.  Smith  t.  Smith,  51  S. 
C.  379,  29  S.  E.  227;  Water  Co.  ▼.  Nunamak- 
er,  73  S.  C.  550,  53  S.  E.  996. 

No  point  is  made  and  no  opinion  expressed 
as  to  whetlier  this  action  will  lie.  But  see 
Crocker  v.  Allen,  34  S.  O.  452,  18  S.  E.  650, 
27  Am.  St  Rep.  831. 

Reversed. 

JONES,  C.  J.,  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 


(89  8.  a  Sil) 

BRUGE   T.    CITY    COUNCIL    OF   GREEN- 
VILLE. 

(Supreme  Court  of   South  Carolina.     July  8, 

.191L) 

Municipal  Corfobations  (|  •911*)-'Bond»— 

"ImPBOVBMKNT"— BbI  DOES. 

Under  an  ameudment  to  the  Constitution 
ratified  by  Act  Feb.  20,  1905  (24  St.  at  Large, 

g.  955),  providing  that  a  city  might  increase  its 
onded  indebtedness  for  the  improvement  of 
streets,  the  construction  of  a  bridge  in  place 
of  a  previous  bridge,  which  spanned  a  river, 
dividing  a  city  street,  is  an  "improvement"  of 
the  street,  and  bonded  indebtedness  may  be  in- 
curred to  pay  for  such  improvement. 

[£)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8$  1^99,  1901;  Dec. 
Dig.  8  911.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  pp.  3452-3460;    vol.  8,  pp.  7682,  7683.] 


Original  petition  by  J.  B.  Bruce  against 
the  City  Council  of  Greenville  to  enloin.the 
issuance  of  certain  municipal  bonds.  Pe- 
tition dismissed. 

Haynsworth  &  Haynsworth,  for  petitioner. 
Oscar  Hodges,  for  respondent 

WOODS,  J.  In  this  proceeding  instituted 
to  enjoin  the  city  council  of  Greenville  from 
issuing  certain  municipal  bonds,  the  follow- 
ing are  the  admitted  facts: 

The  city  of  QreenviUe  is  incorporated  un- 
der the  General  Statutes  of  this  state  (Code 
1902,  vol.  1,  I  1972),  haying  surrendered  its 
old  charter  and  received  a  new  one  Febru- 
ary 14,  1911.  By  an  amendment  to  the  Con- 
stitution proposed  by  Joint  resolution  Febru- 
ary 19,  1904  (24  St  at  Large,  p.  676),  and 
ratified  by  an  act  of  February  20,  1906  (24 
St  at  Large,  p.  965),  it  was  provided  that 
the  city  of  Greenville  might  increase  its 
bonded  indebtedness  to  an  amount  not  ex- 
ceeding 15  per  cent  of  the  value  of  its  tax- 
able property,  where  the  proceeds  of  the 
bonds  are  apidied  to  the  payment  "of  past 
indebtedness,  to  expenses  and  any  liabilities 
incurred  or  to  be  incurred  in  the  improve- 
ment of  streets  and  sidewalks,  and  for  pro- 
viding sewerage  f<Nr  said  city,  or  any  part 
thereof,  for  purchasing,  owning  or  operating 
waterworks  or  electric  light  plants."  In 
the  early  part  of  the  year  1910,  a  petition 
from  the  freeholders  of  the  city  of  Green- 
viUe  was  presented  to  the  city  covncil,  ask- 
ing for  an  election  upon  the  question  as  to 
whether  the  city  of  Greenville  should  !»• 
sue  bonds  in  the  sum  of  |200,000,  ''to  be  used 
solely  for  the  iniprovement  or  paving  of  its 
streets  and  sidewalks  and  building  Main 
Street  bridge.'*  In  this  petition  it  was  stat- 
ed that  120,000  should  be  used  for  building  a 
bridge,  and  |180,000  for  street  improve- 
ments. The  election  was  duly  held,  and  a 
large  majority  voted  in  favor  of  the  issue 
of  the  bonds.  Street  Improvement  bonds  to 
the  amount  of  $100,000  have  already  been 
issued  and  sold,  and  out  of  the  proceeds  |20,- 
000,  provided  for  in  the  petition,  -  has  been 
expended  on  Main  Street  bridge.  The  city 
has  now  negotiated  the  sale  of  the  remain- 
ing 1100,000  worth  of  bonds,  the  proceeds 
of  this  second  sale  to  be  used  in  paying  for 
street  paving,  a  large  part  of  which  work 
has  already  been  done.  The  sale  of  these 
bonds  has,  however,  been  held  up,  because 
the  objection  was  raised  that,  if  the  city 
had  no  authority  to  issue  lK)nds  for  the 
building  of  Main  Street  bridge,  this  would 
enter  into  and  affect  the  validity  of  the  en- 
tire issue,  and  not  merely  the  validity  of  the 
$20,000  worth  of  bonds,  the  proceeds  of 
which  were  actually  used  in  paying  for  this 
bridge. 

The  only  question  concerning  the  validity 
of  the  bond  issue  is  whether  "the  building" 
of  Main  Street  bridge  is  "an  improvement  of 
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streets  and  aidewalks,**  within  the  meaning 
of  the  amendment  to  the  Constitution  above 
referred  to.  The  bridge  in  question  spans 
Reedy  river  where  It  is  crossed  by  Main 
street  For  many  years  there  has  been  a 
bridge  at  this  point,  and  before  the  first 
bridge  was  built  there  was  a  ford.  The  new 
bridge  is  at  the  same  place,  but  slightly 
larger  than  the  old  bridge.  The  walls  and 
arches  are  of  reinforced  concrete,  filled  in 
with  dirt  On  the  bridge  will  be  laid  as- 
phalt sidewalks  and  vitrified  brick  paving, 
corresponding  in  all  particulars  with  the 
other  portions  of  Main  street  Unless  the 
bridge  can  be  said  to  be  a  part  of  the  street, 
so  that  the  bnllding  of  it  would  come  with- 
in the  provision  for  paving  streets  and  side- 
walks, the  city  has  no  authority  to  issue 
bonds  for  that  purpose.  If  the  proceeds  of 
the  bond  issue  had  been  used  or  were  to  be 
used  for  the  construction  of  a  river  bridge 
costing  ^0,000,  where  there  had  been  no 
bridge  before,  the  question  might  be  a, seri- 
ous one.  In  a  very  large  sense,  the  construe^ 
tlon  of  such  a  bridge  might  be  considered 
improvement  of  a  street;  but  it  might  be  ar- 
gued that  such  construction  should  be  re- 
garded a  distinct  municipal  enterprise,  not 
intended  by  the  Constitution  to  fall  under 
the  head  of  a  mere  street  improvement 
Schneider  v.  Detroit,  72  Mich.  240,  40  N.  W. 
329,  2  li.  R.  A.  54.  On  this  question  we  ex- 
press no  opinion.  But  where,  as  in  this  case, 
there  is  already  a  bridge  over  the  river  con- 
stituting a  part  of  the  street  it  seems  to  be 
clear  that  the  improvement  of  the  river  cross- 
ing by  repair  or  reconstruction  of  the  bridge 
must  be  held  to  be  an  Improvement  of  the 
street  2  Dillon  on  Mun.  Corp.  f  729;  Ber- 
lin Iron  Bridge  Go.  v.  San  Antonio  (Tex.  Civ. 
App.)  50  S.  W.  408;  Huggans  v.  Riley,  125 
N.  Y.  88,  25  N.  E.  993;  Sandpoint  v.  Doyle, 
14  Idaho,  749,  95  Pac.  945,  17  L.  R.  A.  (N.  8.) 
497;  Erie  v.  Schwingle,  22  Pa.  384,  60  Am. 
Dec.  87;  Chicago  v.  Powers,  42  lU.  169,  89 
Am.  Dec.  418;  Cascade  County  v.  City  of 
Great  Falls,  18  Mont  537,  46  Pac.  437. 

It  is  the  judgment  of  this  court  that  the 
petition  be  dismissed. 

.<89  S.  C.  420) 

WARREN  et  al.  t.  WILSON. 

(Supreme  Court  of  South  Carolina.    July  5, 

1911.) 

1.  Trespass  to  Tbt  Title  (|  !♦)— Natdbe  of 
Remedy— "Trespass  Quaee  Claubum  FbE- 

GIT." 

The  purpose  of  the  action  of  trespass  to 
try  title  being  to  establish  the  plaintiff's  title  to 
land,  the  plaintiff  must  show  title  in  himself 
and  recover  upon  the  strength  of  his  own,  and 
not  the  weakness  of  his  adversary's  title,  while 
in  an  action  of  trespass  quare  clausum  fregit 
the  object  is  to  recover  damages  for  the  tres- 
pass, and  mere  possession  will  support  the  ac- 
tion ;  and  hence  a  complaint  which  seeks  to  re- 
cover damages  for  trespass  upon  stating  title  in 
plaintiff  and  ouster  by  defendant,  and  praying 
damages  for  the  ouster  and  the  possession  of 


the  land  alleged  to  be  wrongfully  withheld, 
states  a  cause  of  action  of  trespass  to  try  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  }  1* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7093,  7094.] 

2.  Evidence  (8  215*)— Admissibilitt. 

Plaintiffs  in  trem>ass  to  try  title  claimed  as 
devisees  of  a  testator  who  died  in  1906,  in  pos- 
session of  the  land  by  defendant  as  tenant.  De- 
fendant denied  all  the  allegations  of  the  c<»n- 
plaint  except  his  possession,  and  alleged  that  he 
had  been  in  possession  for  over  25  years  as  ex- 
clusive owner.  Held,  that  it  was  error  to  ex- 
clude an  unexecuted  deed  in  the  handwriting  of 
defendant,  dated  in  190i,  purporting  to  be  made 
by  testator,  as  i^rantor,  to  the  plaintiff  of  the 
lands  involved :  it  being  in  the  nature  of  an  ad- 
mission by  defendant  against  his  claim  of  own- 
ership. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  8§  754-759 ;   Dec  Dig.  |  215.*] 

8.  Tbebpass  to  Tbt  Title  (S  45*)— Tbiai/— 
iNSTBucnoNs— Appucabilitt  to  Issues. 
In  trespass  to  try  title,  the  complaint  al- 
ieged  that  plaintiffs  were  entitled  to  the  land 
as  devisees  of  a  decedent,  and  that  defendant 
had  entered  upon  the  land  as  tenant  of  the  de- 
cedent, and  that,  testatrix  being  so  seised  dur- 
ing her  lifetime  by  defendant  as  her  tenant,  de- 
fendant, after  her  death,  took  and  held  posses- 
sion in  his  own  right  and  ousted  plaintiff.  The 
court  charged  the  jury  that  they  must  find  for 
the  defendant,  unless  they  "find  that  defend- 
ant's possession  is  that  of  a  tenant  of  the  dece- 
dent." Held,  that  this  charge  was  erroneous, 
being  too  restrictive  of  the  issues,  and  authoris- 
ing a  verdict  for  defendant  if  he  were  not  a 
tenant  of  the  decedent,  regardless  of  the  superi- 
ority of  plain tiflTs  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  |  45.*1 

4.  Tbial    (I    243*)  —  CoNFLicnNo    Ikstbttc- 

TIONS. 

It  is  error  to  ^ive  contradictory  instmc- 
tions  on  a  material  issue. 

[Ed.  Note.—For  other  cases,  see  TriaL  Cent. 
Dig.  II  564-565 ;  Dec.  Dig.  §  ^.*] 

Appeal  from  Common  Pleas  Circuit  Ck>art 
of  Colleton  C!ounty ;  R.  O.  Watts,  Judges 

"To  be  oflBcially  reported." 

Action  by  G.  L.  Warren  and  others  against 
P.  J.  Wilson.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeaL  Reversed  and  remand- 
ed. 

See,  also,  71  S.  E.  513. 

Warren  &  Warren  and  Pemrlfoy  Broe.,  for 
appellants.  Padgett,  Lemacks  &  Moorer  and 
Howell  &  Gruber,  for  respondent 

GARY,  A.  J.  This  is  an  action  to  recover 
the  possession  of  certain  lands  and  damages. 
As  there  is  a  question  as  to  the  natnre  of 
the  action,  we  reproduce  the  complaint,  which 
is  aa  follows:    '*That  heretofore,  to  wit,  on 

the day  of  December,  1906,  one  Oeor- 

giaetta  H.  Warren  d^arted  this  life  leaving 
a  last  will  and  testament,  whereby  she  de- 
vised to  the  plaintiffs  above  named  all  of  her 
property,  both  real  and  personal.  That  dur- 
ing her  lifetime,  and  at  the  time  of  her  death, 
she  was  seised  and  possess^  of  all  that  tract 
of  land  situate,  lying,  and  being  in  the  coonty 
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of  Colleton,  state  of  South  Carolina.  •  •  ♦ 
That,  being  so  seised  and  possessed  of  the 
aforesaid  tract  of  land  during  her  lifetime  by 
her  tenant,  the  defendant  aforesaid,  the  de- 
fendant upon  her  death  took  and  held  pos- 
session in  his  own  right,  and  ousted  the 
plalntifiTs  herein,  and  now  holds  and  occupies 
the  same  unlawfully,  to  plaintiffs'  damage 
$300.  Wherefore  plaintiffs  demand  judgment 
against  defendant :  (1)  For  the  possession  of 
the  above-described  tract  of  land.  (2)  For 
$300  damages  sustained  by  them,  by  the  un- 
lawful ouster  of  them  by  said  defendant" 
The  defendant  denied  each  and  every  allega- 
tion of  the  complaint,  except  "that  he  is  In 
possession  of  the  said  premises,  and  has  been 
in  actual  possession  thereof  for  more  than 
25  years  last  as  the  exclusive  owner  thereof." 
The  Jury  rendered  a  verdict  in  favor  of  the 
defendant,  and  the  plaintiffs  appealed. 

[1]  The  first  question  that  will  be  consider- 
ed is  whether  the  complaint  sets  forth  what 
would  formerly  have  been  denominated  an 
action  quare  clausum  fregit  Mr.  Chief  Jus- 
tice Mclver  in  the  case  of  Connor  v.  Johnson, 
59  S.  C.  115,  37  S.  E.  240,  thus  points  out  the 
difference  between  an  action  quare  clausum 
fregit  and  an  action  of  trespass  to  try  title: 
'There  is  this  fundamental  difference  be- 
tween these  two  actions,  viz.:  That  In  the 
former,  the  object  being  to  recover  damages 
for  trespass,  upon  the  possession  of  the  land) 
it  is  not  necessary  for  the  plaintiff  to  show 
title  himself,  but  possession  merely;  while 
in  the  latter  the  plaintiff,  in  order  to  recover, 
must  show  title  in  himself,  and  must  recover 
upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  his  adversary's  title. 
Accordingly,  in  an  action  of  trespass  quare 
clausum  fregit,  when  the  plaintiff  proves  that 
he  is  in  possession  of  a  given  tract  of  land, 
and  that  defendant  has  trespassed  upon  it, 
he  is  entitled  to  recover,  unless  the  defend- 
ant shows  that  he  has  title  to  the  land  him- 
self— not  that  the  title  is  in  some  third  per- 
son, as  would  be  sufficient  to  protect  him,  if 
the  action  were  an  action  of  trespass  to  try 
titles,  or  that  he  entered  upon  the  land  and 
did  the  acts  complained  of  as  trespasses,  by 
the  permission  or  under  a  license,  from  the 
true  owner  of  the  land."  The  present  action 
does  not  merely  seek  to  recover  damages  for 
allied  trespasses  on  the  land,  but  also  pos- 
session of  the  land.  It  cannot  therefore  be 
properly  denominated  an  action  quare  clau- 
sum fregit 

[2]  The  next  assignment  of  error,  which 
will  be  considered,  is  as  follows:  "Because 
bis  honor,  the  presiding  Judge,  erred  in  not 
allowing  the  plaintiffs  to  introduce  In  evi- 
dence a  written  title  deed,  not  signed,  to  the 
premises,  the  subject  of  the  action  from  O. 
H.  Warren  to  Q.  L.  Warren,  dated  the  22d 
day  of  November,  1904,  alleged  to  have  been 
written  by  the  defendant  and  proved  to  have 
tieen  written  by  him  by  the  undisputed  testi- 
mony In  the  case."  The  following  statement 
appears  In  the  record :  'That  during  the  prog- 


ress of  the  said  trial,  and  during  the  cross- 
examination  of  the  defendant  in  the  case, 
plaintiffs'  attorney  offered  in  evidence  a  deed 
written  by  P.  J.  Wilson  in  his  own  handwrit- 
ing from  G.  H.  Warren  to  G.  L.  Warren 
which  deed  was  never  executed  fully  or  de- 
livered, purporting  to  convey  from  said  G. 
H.  Warren  to  G.  L.  Warren  the  lands  which 
are  the  subject-matter  of  this  action,  and 
that  the  presiding  Judge  refused  to  allow  the 
introduction  of  said  deed  in  evidence."  It 
thus  appears  that  the  defendant  P.  J.  Wilson 
actively  participated  in  a  transaction  which 
was  inconsistent  with  the  theory  that  he  was 
the  owner  of  the  land,  and  which,  if  it  had 
been  consummated,  would  have  estopped  him 
from  asserting  title  to  the  land  as  against  G. 
tfc  Warren  and  G.  H.  Warren.  Chambers  v. 
Bookman,  67  S.  C.  432,  46  S.  E.  39.  It  was 
in  the  nature  of  an  admission  against  his  In- 
terest, while  he  was  in  the  possession  of  the 
land,  and  his  honor,  the  presiding  Judge, 
erred  In  refusing  to  allow  it  to  be  Introduced 
in  evidence. 

[3,4]  The  next  question  for  consideration  is 
raised  by  the  following  exception :  "His  hon- 
or, the  presiding  judge,  was  in  error  in  charg- 
ing the  defendant's  second  request  to  charge, 
as  follows :  That  the  Jury  must  find  for  the 
defendant,  unless  they  find  that  the  defend- 
ant's possession  Is  that  of  tenant  of  Miss 
Warren' — the  error  being  that  the  Jury  were 
thus  limited  to  the  consideration  of  only  one 
question,  that  of  tenancy,  whereas  the  issue 
of  title  should  have  been  submitted  to  them, 
as  to  whether  the  plaintiffs  or  the  defendant 
had  the  better  title,  this  request  being,  in 
effect,  a  direction  of  a  verdict  for  the  defend- 
ant on  all  issues  in  the  case  except  that  of 
tenancy."  By  reference  to  the  complaint  It 
will  be  seen  that  it  does  not  allege  that  the 
defendant  Is  now  in  possession  of  the  land 
as  a  tenant  but  it  does  allege,  in  effect,  that 
having  entered  as  such  during  the  lifetime  of 
Miss  G.  H.  Warren  he  forfeited  his  rights  a» 
a  tenant,  when  "upon  her  death  he  took  and 
held  possession  In  his  own  right  and  ousted 
the  plaintiffs  herein,  and  now  holds  and  oc- 
cupies the  same  unlawfully."  As  the  com- 
plaint did  not  allege  that  the  defendant  was- 
at  this  time  in  possession  as  a  tenant  It  wiU 
readily  be  seen  that  the  charge  was  prejudi- 
cial to  the  rights  of  the  appellants. 

Furthermore,  his  honor,  the  circuit  Judge^ 
charged  the  Jury,  as  follows :  'The  case,  ac- 
cording to  my  views,  resolves  itself  as  to 
whether  or  not  Wilson  went  In  as  a  tenant 
If  he  went  in  as  a  tenant  of  Miss  Warren,, 
and  paid  her  rent  and  acknowledged  her  aa 
his  landlord,  either  put  in  there  by  herself 
or  any  one  acting  for  her,  and  he  continued 
in  possession  of  that  land,  exercising  super- 
vision over  It  until  she  died,  then  plaintiffs 
are  entitled  to  recover,  if  he  went  in,  not  as 
her  tenant  and  occupied  the  land  for  20 
years  or  more  openly,  notoriously,  continu- 
ously, and  adversely,  then  your  verdict  would 
be  for  him.    If  he  went  in  not  as  a  tenant  of 
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Willcox  &  WUlcox  and  Octavus  Cohen,  for 
appellant  Natlians  &  Slnkler»  for  respond- 
ent. 

HYDRIGK,  X  Plaintiff  broaght  this  ac- 
tion for  damages  and  injunction,  alleging 
that  it  is  the  owner  in  fee  of  the  land  de- 
scribed in  the  complaint,  and  that  defend- 
ant liad  trespassed  thereon,  and  had  threat- 
ened to  continue  trespassing  thereon,  by  cat- 
ting and  removing  the  timber  therefrom. 
Upon  the  verified  complaint,  Judge  Wilson 
granted  an  order  restraining  defendant  from 
cutting  or  removing  timber  from  the  land  in 
dispute,  or  from  entering  thereon.  Plain- 
tiff was  required  to>  give  an  injunction  bond, 
as  provided  by  statute,  in  the  sum  of  $5,000. 
The  defendant  answered,  admitting  that  it 
had  been  and  was  cutting  and  removing  the 
timber,  but  denied  plaintUTs  title  to  the 
land. 

Upon  the  answer,  wliich  was-verifled,  and 
the  affidavit  of  B.  H.  Burton,  president  of 
the  defendant  company,  from  wliidi  it  ap- 
peared that  defendant  was  and  had  been  in 
actual  possession  of  the  land  in  dispute,  and 
that  before  the  restraining  order  was  issued 
a  large  quantil^  of  timber  had  been  cut, 
which  was  then  lying  on  the  ground  and 
would  be  ruined,  unless  it  was  sawed  into 
lumber  before  the  litigation  could  be  ended, 
and  that  defendant  alone  had  the  necessary 
logging  equipment  to  handle  it,  the  circnit 
judge,  on  motion  of  defendant,  modified  his 
preliminary  order,  so  as  to  allow  defendant 
to  remove  the  timber  which  had  already 
been  cut,  upon  its  giving  bond  for  plaintiff*8 
protection  in  the  sum  of  $6,000,  the  amount 
of  damages  alleged  in  the  complaint.  From 
this  order  plaintiff  appealed*  contending  that, 
in  effect,  it  operates  to  compel  the  sale  of 
its  property  to  defendant,  and  is,  ther^ore, 
a  taking  of  private  property  for  private  use 
without  consent  of  the  owner,  in  violation 

ing  the  litigation,  and  will  not  b^  allowed  to   ^^  ^<^  inhibition  of  the  ConsUtotion. 

have  the  effect  to  transfer  property  from  one  in       [1]  It  is  clear  that  such  contrition  is  un- 


Miss  Warren,  and  occupied  the  land  for  10 
years  openly,  notoriously,  continuously,  and 
adversely,  then  your  verdict  would  be  for 
htm.  If  he  went  in  as  her  tenant  and  subse- 
quently vacated  the  land,  and  terminated  his 
tenancy  and  moved  off  somewhere  else,  and 
then  went  in  under  a  paper  title  from  some 
one  else,  didn't  go  in  as  her  tenant,  and  oc- 
cupied the  land  for  10  years  openly,  notori- 
ously, adversely,  and  continuously  claiming  it 
as  his  own  against  her  and  all  the  world, 
then  your  verdict  would  be  for  him."  The 
charge  "that  the  jury  must  find  for  the  de- 
fendant, unless  they  find  that  the  defendant's 
possession  is  that  of  tenant  of  Miss  Warren,'* 
rendered  unnecessary  that  the  jury  should 
pass  upon  these  facts,  which  the  presiding 
Judge  instructed  them  would  defeat  the  plain- 
tiff's right  to  recover  possession  of  the  land 
In  case  they  found  that  the  defendant  was 
not  in  possession  of  the  land  as  tenant  The 
charge  was  erroneous,  as  it  was  too  restric- 
tive of  the  issues. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  for  a  new 
trial. 

JONES,  O.  J.,  and  WOODS,  J.,  concur. 
HYDBICK,  J.,  did  not  sit 


<»  S.  c.  143) 

ATLANTIC  COAST  LUMBEB  COBPOBA- 
TION  V.  B.  P.  BURTON  LUMBER  CO. 

<Sopreme  Court  of   South  Carolina.     July  5, 

1911.) 

1.  iNjuwonow  (§  132*)  —  Pbelihinabt  In- 
junctions—Scope OF  Remedy. 

Where  plaintiff  was  not  in  possession,  a  pre- 
liminary injunction  restraining  defendant  from 
cutting  or  removing  timber  should  not  have 
prohibited  defendant  from  entering  the  land,  and 
It  was  proper  to  modify  the  injunction,  so  as 
to  allow  defendant  to  saw  timber  already  cut, 
thereby  preventing  its  loss,  as  an  Interlocutory 
injunction  is  to  preserve  the  existing  status  dvOr 


possession  to  another  who  claims  it 

[Ed.  Note.— For  other  oases,  see  Injunction, 
Cent.  Dig.  |  302;    Dec.  Dig.  |  132.*] 

2.  Injunction  ({  136*)  —  Pbeliminabt  In- 
junction—Grounds. 

Where  plaintiff,  a  lumber  company,  seeking 
an  injunction  against  another  company  which 
it  alleges  is  trespassing  on  its  property,  does 
not  allege  that  plaintiff  is  in  possession,  or 
that  defendant  is  Insolvent,  or  that  the  injury 
to  plaintiff  is  irreparable,  the  court  may  refuse 
a  preliminary  injunction  and  leave  plaintiff  to 
its  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  305,  806;   Dec.  Dig.  |  136.*] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Berkeley  Connty;  John  S.  Wilson,  Judge. 

Action  by  the  Atlantic  Coast  Lumber  Cor- 
poration against  the  E.  P.  Burton  Lumber 
Company.  From  an  order  modifying  a  pre- 
liminary injunction,  plaintiff  appeals.  Af- 
firmed. 


sound.  Ordinarily  the  purpose  of  an  inter- 
locutory injunction  is  merely  to  preserve  the 
existin|[  status  during  the  litigation,  and  as 
a.  general  rule,^  subject  to  some  exceptions, 
which  need  not  be  mentioned  here.  It  will 
not  be  allowed  to  have  the  effect  of  transfer- 
ring tkie  possession  of  property  from  a  liti- 
gant in  possession  to  another  who  daims  the 
right  to  possession.  Pdser  v.  Hughes,  27 
S.  C.  408,  3  S.  E.  781;  Northwestern  B.  Co. 
V.  Coldough,  84  S.  C.  87,  66  S.  EL  950.  In 
this  case  the  plaintiff  does  not  even  allege 
that  it  was  in  the  actual  possession  of  the 
land  or  the  timber,  which  had  been  cut.  On 
the  pther  hand,  it  appeared  that  defendant 
was  in  possession  thereof,  and  it  did  not  ap- 
pear that  its  possession  was  tortlously  ob- 
tained. Therefore  the  preliminary  restrain- 
ing order  should  have  been  modified,  so  that 
it  would  not  have  the  effect  of  depriving  de- 


^or  other  casM  see  same  topic  and  section  NUMBER  ia  Deo.  Dig.  Jk  Am.  Dig.  Key  No.  Btriot  Jk  R^'r  Indezoo 


fl.C.) 


STATE  Y.  BBIGHT 


821 


fendant  of  its  posaeBslon  of  the  land,  though 
it  was  proper,  on  the  showing  made»  to  en- 
join any  further  cutting  of  timber  during 
the  litigation. 

[2]  But  as  to  the  timber  which  liad  al- 
ready been  cut  the  order  appealed  from  was 
more  favorable  to  plaintiff  than  it  was  enti- 
tled to  as  a  matter  of  right,  because  that 
timber,  having  been  cut  before  the  order  was 
Issued,  had  become  personal  property,  and 
as  there  was  no  allegation  of  insolvency  of 
defendant,  or  of  irreparable  injury  to  plain- 
tiff growing  out  of  the  use  thereof  by  de- 
fendant, the  court  might  well  have  set  aside 
the  preliminary  restraining  order  and  left 
the  plaintiff  to  its  remedy  at  law,  which,  for 
anght  that  appears,  was  plain  and  adequate. 
1  High  on  InJ.  (4th  Ed.)  H  723,  72& 

AfQrmed. 

JONES,  C.  J.«  and  WOODS,  J^  ooncnr. 
GARY,  A.  J.,  did  not  sit 


(89  8.  C.  228) 


STATE  V.   BRIGHT. 


(Supreme   Court  of  South  Oarolina.     July  7» 

1911.) 

1.  Homicide  (I  187*)  —  Sixsr-DEiiBwsB  —  Bvi- 

DBNCE~A  DMI88IBILITT. 

Acts  of  decedent  done  immediately  before 
the  homicide  to  show  bis  mental  attitude  are  ad- 
missible on  the  issue  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicldei, 
Dec.  Dig.  §  187.*1 

2.  Horn ciDB  (I  336^)  -*  Habiojkm  Rbbob 
— Erboneous  rbmabks  of  Tbial  Judge. 

Where  sufficient  evidence  was  admitted  of 
the  acts  of  decedent  immediately  before  the 
homicide  to  give  the  jury  information  cm  the 
subject  of  the  mental  attitude  of  decedent  to- 
ward accused,  who  relied  on  self-defense,  the 
expression  or  opinion  by  the  circuit  Judge 
against  the  admission  of  evidence  of  Overt  acts 
of  decedent  to  show  his  vicious  humor  was  not 
prejudicial. 

[Ed.  Note.--For  other  cases^  see  Homicide, 
Dec.  Dig.  I  336.*] 

8.  Cbiminal  Law  (|  656*)— Misconduct  of 
Trial  Judge  —  Comment  on  Mattebs  of 
Fact. 

Where  accused,  charged  with  the  murder 
of  his  father,  relied  on  self-defense,  and  the  evi- 
dence showed  that  decedent  had  struck  his  wife 
and  accused,  that  on  the  day  of  the  homicide 
decedent*ti  wife  because  of  his  conduct  fled  from 
him,  and  went  to  accused^s  house,  the  remarks 
of  the  trial  judge  expressing  a  positive  opinion 
that  the  evidence  offered  in  support  of  the  plea 
of  self-defense  tended  to  prove  that  the  killing 
was  committed  with  malice  were  in  viohition  of 
the  Constitution. 

[Ed,  Note. — For  other  cases,  see  Criminal 
liAw,  Cent.  Dig.  H  1524-1533;  Dec.  Dig.  I 
656.*] 

4.  Homicide  (|  336*)— Habmless  Bbbob— Bb- 
boneous  Remabks  of  Tbial  Judge. 

The  error  of  the  court  in  ezpressiiig  its 
opinion  on  the  evidence  that  it  proved  the  mal- 
ice of  accused  was  not  available  to  accused 
where  he  was  found  guilty  only  of  man- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  707;   Dec.  Dig.  |  336.*] 


6.  Cbiminai.  IiAir   (|   762*)— Instbugtions— 
Mattebs  of  Fact. 

A  charge  in  a  homicide  case  that  the  blood 
of  a  fellow  citizen  cries  out  from  the  ground, 
and  that  civilized  society  is  demanding  protec- 
tion at  the  hands  of  the  jury,  and  that  the  jury 
should  not  forget  that  there  are  other  lives 
which  may  be  taken  and  which  will  probably 
be  taken,  or  spared  according  as  the  jury  dis- 
charge its  duties,  is  objectionable,  as  leading 
the  jury  to  believe  that  a  verdict  of  conviction 
is  essentia]  to  protect  society,  and  is  violative 
of  the  Constitution  prohibiting  the  trial  court 
from  charging  as  to  matters  of  fact. 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  762.*] 

6.  Homicide    (|   300*)  — Self-Defense  — In - 
stbuctions. 

A  charge  on  self-defense  which  correctly 
declares  that  where  one  takes  the  life  of  an- 
other to  save  his  own  life,  or  to  save  himself 
from  serious  bodily  injury,  and  he  is  without 
fault  in  bringing  on  the  difficulty,  and  he  has 
no  other  reasonable  means  to  escape  but  to  kill 
his  assailant  he  acts  in  self-defense,  and  that 
self-defense  (s  based  on  necessity,  is  defective 
for  failing  to  state,  as  requested,  that  one  who 
kills  another  makes  out  his  plea  of  self-defense 
where  he  proves  by  a  preponderance  of  the  evi- 
dence that  when  the  fatal  shot  was  fired  ac- 
cused believed  that  he  was  in  danger  of  death 
or  serious  bodily  harm,  and  that  it  was  neces- 
sary to  shoot  to  save  himself,  and  that  the 
circumstances  induced  that  belief  in  the  mind 
of  a  person  of  ordinary  reason. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ||  614r-682;   Dec.  Dig.  |  800.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Cherokee  County;  Robt  Aldrich,  Judge. 

"To  be  officially  reported." 

Travis  Bright  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

JB^tler  &  Hall,  H.  K.  Osborne^  and  B.  A. 
Dobson,  for  appellant  Solicitor  J.  O.  Otts, 
for  the  State. 

WOODS,  J.  In  March,  1910,  the  defend- 
ant, Travis  Bright,  shot  and  killed  his  fa- 
ther, Hose  Bright.  On  his  trial  in  the  courc 
of  general  sessions  for  Cherokee  county  he 
set  up  the  plea  of  self-defense,  and  was  con- 
victed of  manslaughter. 

The  case  is  singular,  in  that  there  is  little, 
if  any,  material  difference  in  the  testimony 
of  the  witnesses  for  the  state  and  for  the 
defense.  Hose  Bright  was  a  a^iet  and  ami- 
able man  when  sober,  but  aggressive  and 
violent  when  drinking.  For  a  day  or  two 
before  his  death  he  had  been  on  a  spree^ 
and  had  threatened  and  struck  his  wife  and 
the  defendant.  On  the  day  of  the  homicide, 
his  wife,  after  being  struck  by  him.  fled 
from  him,  and  in  her  flight  went  to  the  house 
of  N.  P.  SmarC  where  the  defendant  was  ly- 
ing in  bed  somewhat  unwell.  Mrs.  Bright 
did  not  stop  in  the  room  where  defendant 
was,  but  as  she  passed  through  cried  out:  "O 
Lordy,  don*t  let  him  get  to  me.  He  is.  gomg 
to  kill  me.'*  The  defendant  testifled  that  he 
then  got  out  of  bed,  took  a  pistol  from  a  bu- 
reau drawer,  and  sat  down  In  a  chatr.  hold- 
ing the  pistol  in  his  lap.    The  following  ac^ 
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count  by  the  defendant  of  the  killing  is  lii 
agreement  with  that  of  the  other  witnesses: 
"Q.  Did  you  hear  any  noise  from  your  fa- 
ther out  there?  A.  No,  sir.  I  didn't  know  he 
was  out  there,  and  he  says — when  he  came 
In  he  commenced  cursing  me,  and  he  says  to 
me,  *I  want  what  you  owe  me/  I  says,  *A11 
right.  Pa,  I  will  give  it  to  you  this  morning,' 
and  I  says,  *Pa,  I  want  what  you  owe  me.' 
He  says,  'Owe  you— you  God— I  don't  owe 
you  anything.'  And  he  struck  at  me  and  I 
threw  up  my  hand  and  knocked  the  lick  off, 
and  the  next  time  he  struck  at  me  right 
along  there  [indicating]  and  knocked  me  over 
In  the  chair.  And,  as  I  rose,  I  shot  him  and 
he  threw  his  hands  so,  and  says,  he  stagger- 
ed and  says,  'Lordy,  Trate,  you  have  killed 
me';  and  I  says  to  him,  Ta,  I  had  It  to 
do.'"  The  defendant  further  testified  tliat 
his  father  threatened  to  kill  him,  but  struck 
with  his  hand  only,  and  he  saw  no  weapon 
at  that  time,  though  he  had  seen  a  knife  In 
his  father's  hand  on  the  same  evening  at 
defendant's  own  house.  We  think  consider- 
ation of  the  exceptions  In  detail  not  neces- 
sary to  the  decision  of  the  appeal. 

[1]  The  exceptions  assigning  error  In  the 
exclusion  of  testimony  as  to  the  hostile  atti- 
tude and  unreasonable  and  general  threats 
of  the  deceased  are  not  well  founded.  Such 
testimony  as  to  acts  done  Immediately  be- 
fore the  homicide  tending  to  show  the  men- 
tal attitude  of  the  deceased  is  clearly  admis- 
sible where  the  plea  is  self-defense.  State  v. 
Smith,  12  Rich.  430;  State  v.  Thrailkill,  71 
S.  C.  140,  50  S.  E.  551;  State  v.  Miller,  73 
S.  G.  279,  53  S.  B.  426,  114  Am.  St.  Rep.  82 ; 
State  Y.  Springfield,  86  S.  0.  318,  68  S.  E. 
563. 

[2]  It  Is  true  the  circuit  judge  did  express 
his  opinion  against  the  admission  of  testimo- 
ny as  to  overt  acts  of  the  deceased  tending 
to  show  his  vicious  humor,  but  the  record 
shows  that  enough  evidence  on  this  subject 
was  admitted  to  give  the  Jury  ample  infor- 
mation on  the  question. 

[3]  In  expressing  his  opinion  as  to  the  com- 
petency of  evidence  of  threats  and  violence 
of  the  deceased  towards  his  wife  before  the 
homicide,  the  circuit  judge  said  with  respect 
to  an  objection  by  the  solicitor:  **I  don't  see 
why  you  object  to  that,  because  he  is  going 
straight  on  proving  malice  on  the  part  of 
that  boy."  Again,  on  the  same  subject,  he 
said  to  defendant's  counsel  at  different  times: 
"There  is  no  use  In  your  asking  me  that 
question.  You  are  perfectly  familiar  with 
the  rules.  Tou  know  you  are  getting  on  un- 
fortunate ground  when  you  try  to  set  up 
what  took  place  between  the  deceased  and 
his  wife,  out  of  the  presence  of  the  defend- 
ant, because,  if  you  are  allowed  to  show 
that,  you  would  show  malice  on  his  part 
•  ♦  ♦  I  want  counsel  to  understand  the 
trend  that  this  examination  has  been  taking 
all  along  will  make  it  necessary  for  me  to 
charge  that  jury,  when  I  come  to  charge 
them,  that,  if  the  defendant  In  shooting  his 


father  that  night  was  Influenced  by  any  H^ 
treatment  of  his  mother  previous  to  the  time 
of  the  shooting,  that  that  is  malice.  So  far 
from  being  any  cause  of  justification,  it  goes 
to  make  out  the  crime  of  murder.  ♦  ♦  * 
It  can  serve  no  possible  good  purpose  what- 
ever under  the  charge  I  am  going  to  make  to 
that  jury.  I  mean  just  what  I  am  telling 
you.  His  duty  was  to  have  gone  to  a  peace 
officer  and  have  him  bound  over  if  he  was 
going  to  injure  his  mother,  not  to  kill  him 
for  it;  and  I  hate  to  see  a  man  prejudiced 
In  the  way  he  is  being  done  in  the  view  of 
the  law  that  I  entertain  and  shall  present  to 
that  jury."  Taken  together,  these  remark!* 
expressed  a  positive  opinion  of  the  circuit 
judge  that  the  evidence  which  was  offered 
by  the  defendant  in  support  of  his  plea  of 
self-defense  and  much  of  which  was  admit- 
ted tended  to  prove  that  the  homicide  was 
committed  with  malice.  The  question  wheth- 
er the  killing  was  malicious  being  a  vital  one 
in  the  case,  the  remarks  of  the  judge  were 
in  violation  of  the  Gonstitutlon  under  the 
rule  laid  down  in  Willis  v.  Telegraph  Co., 
73  S.  G.  379,  53  S.  E.  639,  State  v.  Arnold,  80 
S.  G.  883,  61  S.  E.  891,  and  Latimer  v.  Gen- 
eral Electric  Go.,  81  S.  G.  374,  62  S.  E.  438. 

[4]  It  is  to  be  observed,  however,  that  the 
expression  of  the  opinion  of  the  judge  relat- 
ed to  the  element  of  malice,  and  the  jury  by 
the  verdict  of  manslaughter  found  for  the 
defendant  on  the  issue  of  malice.  For  this 
reason,  the  error  is  not  available  to  the  de^ 
f endant  as  a  ground  of  reversal.  State  v. 
Robertson,  54  S.  C.  147,  31  S.  E.  868. 

There  are  numerous  exceptions  to  the 
charge,  but  we  think  all  of  them  except  two 
have  been  eliminated  by  the  verdict  for  man- 
slaughter, instead  of  murder,  or  are  based  on 
too  great  refinement  of  criticism.  The  con- 
clusion is  unavoidable,  however,  that  there 
must  be  a  new  trial  for  two  errors  commit- 
ted in  the  charge. 

[5]  The  following  instruction  was  given  to 
the  jury:  ''There  is  nothing  in  the  whole 
range  of  human  experience  that  Is  more  sol^ 
emn,  more  sacred,  or  more  imi)ortant  than 
the  trial  upon  which  we  are  now  engaged. 
The  issue  involved  in  this  proceeding  is  the 
life  or  the  death  of  a  fellow  man,  a  power, 
except  in  the  single  instance  of  a  case  like 
this,  which  should  reside  only  in  the  hands 
of  Grod.  .  On  the  other  ?iand,  the  blood  of 
a  fellow  man  crieB  out  from  the  ground,  A 
civUized  society  is  demanding  protection  ol 
our  hands  to-day.  Every  consideration 
should  be  extended  to  the  accused,  but  at  the 
same  time  it  should  not  be  forgotten  that 
there  are  other  lives  which  may  be  taken 
and  iohioh  probably  wiU  be  taken  or  spared, 
according  as  we  discharge  owr  duties  here 
to-day^  and  we  can  only  perform  the  sacred 
responsibilities  resting  upon  us  by  approach- 
ing the  performance  of  our  duties  soberly, 
discreetly,  and  in  the  fear  of  God."  The  por- 
tion of  this  instruction  which  we  have  itali- 
cized could  not  fall  to  convey  to  the  jury  the 
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impression  that  the  presiding  Judge  was  of 
the  opinion  that  the  duty  of  the  Jury  re- 
quired them  to  find  such  a  verdict  as  would 
prevent  other  lives  being  taken,  that  a  ver- 
dict in  favor  of  defendant  would  probably  re- 
sult in  the  taking  of  other  lives,  and  that 
civilized  society  demanded  protection  against 
such  an  act  as  the  defendant  had  committed. 
The  right  of  the  defendant  was  to  have  the 
Jury  determine  primarily  whether  he  killed 
his  father  feloniously  or  in  self-defense, 
without  respect  to  the  effect  of  their  determi- 
nation in  producing  or  preventing  other 
crimes,  or  the  effect  of  their  verdict  on  socie- 
ty in  any  other  respect  It  is  perfectly  prop- 
er for  a  circuit  Judge  to  state  to  a  Jury  their 
duty  to  society  to  bring  In  a  verdict  of  guilty 
if  they  are  convinced  of  the  guilt  of  the  ac- 
cused, but  an  exhortation  to  protect  society 
should  always  be  predicated  on  the  Jury's 
conviction  of  guilt.  We  are  unable  to  escape 
the  conclusion  that  the  charge  on  this  point 
was  in  violation  of  the  section  of  the  Consti- 
tution which  prohibits  a  circuit  judge  from 
charging  in  respect  to  matters  of  fact 

[6]  The  court  correctly  charged:  *'Where 
one  takes  the  life  of  another  to  save  his  own 
life  or  to  save  himself  from  serious  bodily 
harm,  he  being  without  fault  in  bringing  on 
the  difficulty,  and  having  no  other  reasonable 
means  of  escape  but  to  take  the  life  of  his 
assailant,  that  is  justifiable  self-defense.** 
The  Jury  were  also  correctly  charged  that 
self-defense  is  based  on  necessity.  But  the 
fatal  defect  in  the  charge  on  this  point  was 
the  failure  to  instruct  the  jury  in  the  gener- 
al charge  or  in  response  to  the  request  of  de- 
fendant's counsel  that  one  who  kills  anoth- 
er makes  out  the  plea  of  self-defense  if  he 
proves  by  the  preponderance  of  the  evidence 
that,  when  the  fatal  shot  was  fired,  the  de- 
fendant believed  that  he  was  in  danger  of 
death  or  serious  bodily  harm  from  his  assail- 
ant, and  that  It  was  necessary  for  him  to 
shoot  as  he  did  to  save  himself  from  death 
or  serious  bodily  harm,  and  that  the  circum- 
stances were  such  as  to  induce  that  belief 
and  lead  to  that  action  by  a  person  of  ordi- 
nary reason  and  firmness. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 

JONES,  O.  J.,  GARY,  A.  J.,  and  HY- 
DRICK,  J.,  concur. 


(96  S.  C.  136) 
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<Sapreme  Ooort   of  South  Caiolina.     July  8, 

1911.) 

1,   IlTTOZICATINO  LlQUOBS  (|  236*)^OnrBNSES 

—Evidence. 

Where  separate  indictments  charged  ac- 
coaed  with  selling  intoxicating  liquors  on  desig- 
nated dates  to  persons  named  in  violation  of 


the  dispensary  law,  and  the  evidence  showed  a 
sale  between  designated  dates,  bat  the  sales 
were  not  confined  to  the  date  specified  in  either 
indictment,  a  conviction  on  the.  two  indictmeDts 
could  not  be  sustained,  but  a  conviction  on  ei- 
ther was  justified. 

[Ed.  Note.~For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  236.*] 

2.  Obiminal  Law  (I  1167*)  —  Habmlesb  Eb- 
BOB— Ebboneous  Ruling  on  Indictments. 

Where  the  court,  in  sentencing  accused 
found  guilty  of  selling  intoxicating  liquor  in  vio- 
lation of  the  dispensary  law,  sustained  accused's 
contention  that  the  evidence  showed  only  one 
offense,  and  that  a  conviction  on  the  two  sep- 
arate indictments  charging  separate  offenses 
conid  not  be  sustained,  the  ruling  that  the  in- 
dictments charged  separate  offenses  and  that 
he  could  be  convicted  on  both  was  immaterial. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  i  3101 ;  Dec  Dig.  |  1167.*] 

3.  Gbiminal  Law   (|  739*)  —  Sepabati  Ot- 
fenses— qxtestion  fob  jxtbt. 

Whether  the  offense  charged  in  each  of  sev- 
eral indictments  is  the  same  offense  is  for  the 
jury,  unless  a  jury  trial  is  waived. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  |  1710;   Dec.  Dig.  |  739.*] 

4.  Intoxicating  Liquobb  (|  228*)  —  V101.A- 

TION    OF   DiaPENSABT    LaW— EVIDENCE— AD- 
MISSIBILITY. 

Where,  on  a  trial  for  violating  the  dispen- 
sary law,  there  was  evidence  that  a  third  per- 
son was  accused's  agent,  or  that  he  acted  in 
concert  with  accused  and  sold  liquor  from  ac- 
cused's house  with  his  knowledge,  the  testimony 
of  witnesses  that  they  bought  liquor  from  the 
third  person  at  or  near  accus^*s  house  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  28S;  Dec  Dig.  |  228.*] 

5.  CaniiNAL  Law  (I  1169*)  -  Habmless  Eb- 
bob— Ebboneotjs  Admission  or  Evidence. 

Where  witnesses  testified  that  they  obtain- 
ed whisky  at  accused's  house,  the  error  in  per- 
mitting a  witness  to  give  hearsay  testimony  to 
the  same  effect  was  harmless. 

[H^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3137-3143;  Dec  Dig.  f 
U69.*] 

6.  Intoxicating   Liquobs  (|  239*)— Tbial— 
Inbtbuctionb. 

A  charge  that  if  accused  or  any  other  per- 
son sold  liquor  it  was  a  violation  of  the  dis- 
pensary law,  and  the  jury  could  find  accused 
guilty,  was  not  misleading,  as  permitting  the 
jury  to  convict  accused  on  proof  that  a  third 
person  with  whom  he  had  no  connection  had 
violated  the  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec  Dig.  |  239.*] 

7.  intozicatinq  llquobs  (f  242*>— offenses 
—Punishment. 

Where  one  was  convicted  of  violating  two 
provisions  of  a  statute  imposing  a  fine  of  not 
more  than  $500  for  each  offense,  a  fine  of  $000 
was  not  excessive,  but  was  within  the  discre- 
tionary power  of  the  court 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |§  856-3^1;  Dec  Dig.  § 
242.*] 

Appeal  from  General  Sessions  Circuit  Conrt 
of  Laurens  County;  J.  H.  Marion,  Special 
Judge. 

"To  be  officially  reported.** 

Green  Hunter  was  convicted  of  violating 
the  dispensary  law,  and  he  appeals.  Af- 
firmed. 


•For  other  eases  see  same  topic  and  section  NUMBBR  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Sertes  ft  Sep'r  Indexes 
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Richey  &  Richey,  ,for  appellant     R.  A. 
Cooper^  Sol.,  for  the  State. 


HTDRICK,  J.  At  the  September,  1910, 
term  of  court  of  general  sessions  for  Lan- 
rens  connty  two  indictments  for  violation 
of  the  dispensary  law  were  found  against 
the  defendant  Green  F.  Hunter,  in  each  of 
which  there  were  three  counts — one  for  sell- 
ing, one  for  storing  and  keeping  in  posses- 
sion, and  one  for  handling  and  delivering  in 
the  nighttlma  One  charged  the  defendant 
with  selling  to  B.  B.  Hill,  C.  E.  Roland, 
Sam  Sloan,  and  Nat  Wallace  on  December 
111  1909.  The  other  charged  him  with  sell- 
ing to  the  same  persons  on  December  15, 
1900.  The-  defendant  took  the  position  that 
he  was  charged  in  both  indictments  with 
the  same  offense.  The  presiding  Judge  ruled 
that  the  ofTenses  alleged  on  several  days 
were  separate  and  distinct,  and  that  the 
defendant  could  be  convicted  on  both  indict- 
ments. At  the  close  of  the  testimony  for 
the  state,  the  solicitor  entered  a  nolle  prose* 
qui  on  the  count  in  each  indictment  charging 
the  defendant  with  handling  liquor  in  the 
nighttime.  Counsel  for  the  defendant  th^i 
moved  the  court  to  direct  a  verdict  of  not 
guilty,  upon  the  ground  that  there  was 
no  testimony  that  the  defendant  had  sold 
any  liquor,  or  that  he  had  stored  and  kept 
any  liquor.  The  motion  was  overruled.  The 
jury  convicted  defendant  on  both  'indict- 
ments, whereupon  he  moved  for  a  new  trial 
upon  the  same  ground  upon  which  he  had 
moved  for  the  direction  of  the  verdict,  which 
motion  was  overruled.  When  the  defendant 
was  called  for  sentence,  his  counsel  took 
the  position  that  he  could  not  be  sentenced 
on  both  indictments,  as  he  had  been  convict- 
ed twice  for  the  same  offense.  The  presiding 
judge  sentenced  him  to  six  months'  impris- 
onment at  hard  labor  or  pay  a  fine  of  $600, 
$100  being  suspended  during  good  behavior. 
This  sentence  was  written  on  the  indictment 
which  charged  the  violation  of  the  dispen- 
sary law  on  December  15,  1909.  The  defend- 
ant was  not  sentenced  on  the  other  indict- 
ment 

The  record  does  not  disclose  any  distinct 
ruling  of  the  coiart  in  response  to  defend- 
ant's  objection  to  being  sentenced  on  both 
Indictments  on  the  ground  tliat  he  had  been 
convicted  twice  for  the  same  offense.  But, 
as  the  court  ruled  at  the  beginning  of  the 
trial  that  the  indictments  charged  separate 
and  distinct  offenses,  and,  after  hearing  the 
evidence,  in  response  to  defendant's  objec- 
tion and  contention  above  stated,  imposed 
sentence  only  on  one  of  the  indictments,  we 
construe  the  action  of  the  court  as  sustain- 
ing the  defendant's  contention  that  the  evi- 
dence showed  only  one  offense  and  that  both 
convictions  could  not  be  sustained. 

[1]  In  this  thet'e  was  no  error,  because  the 
testimony  was  sufficient  to  sustain  a  convic- 
tion, on  either  indictment  but  not  on  both. 
The  evidence  as  to  the  sales  was  not  con- 


fined to  the  date  specified  In  either  indict- 
ment In  fact  there  was  no  evidence  of  a 
sale  on  either  date,  but  there  was  evidence 
of  sales  between  the  1st  and  15th  of  Decem- 
ber, 1909,  which  was  sufllcient  to  sustain  a 
conviction  on  either  indictment;  for  sales 
on  other  days  than  that  alleged  in  the  in- 
dictment may  be  proved.  State  v.  Anderson, 
3  Rich.  172;  State  v.  Prater,  59  S.  C.  271. 
37  S.  B.  933;  State  v.  Green,  61  S.  C.  12, 
39  S.  E.  185.  But  upon  such  evidence  the 
conviction  on  both  indictments  could  not 
have  been  sustained.  State  t.  Van  Buren, 
86  S.  C.  297,  68  S.  B.  568. 

[2]  Therefore  the  exception  irhicb  ques- 
tions the  first  ruling  of  the  court  becomes 
immaterial,  and  it  will  not  be  necessary  to 
discuss  the  question  involved  in  that  ruling. 
But  see  State  v.  Cassety,  1  Rich.  90;  State 
V.  Anderson,  3  Rich.  172;  State  v.  Steedman, 
8  Rich.  312;  State  ▼.  Van  Buren,  86  &  C. 
297,  68  S.  B.  568. 

[3]  The  question  wheth^  the  offense 
charged  in  each  of  several  indictments  is  the 
same  is  one  of  fact  to  be  tried  by  a  jury, 
unless  that  mode  of  trial  is  waived.  State 
r.  Deweee,  76  S.  O.  72,  56  8.  E.  674. 

[4]  There  was  no  error  In  admitting  the 
testimony  of  witnesses  that  they  had  bought 
whisky  from  Fate  Blakely  at  or  near  de- 
fendant's house,  and  that  they  had  seen 
others  buy  from  him,  because  there  was  tes- 
timony from  which  it  was  reasonably  infer- 
able that  Blakely  was  defendant's  agent  or 
that  he  was  acting  in  concert  with  him  and 
selling  liquor  from  his  house  with  his  knowl- 
edge and  sanction.  State  v.  Prater,  69  S. 
C.  271,  37  S.  E.  933;  State  t.  Marchbanks, 
61  S.  0.  17,  39  S.  B.  187. 

The  third  exception  charges  error  In  the 
refusal  to  strike  out  the  testimony  of '  the 
witness  Hill  that  Eugene  Roland  and  Sam 
Sloan  got  whisky  at  defendant's  house,  when 
it  appeared  from  cross-examination  of  the 
witness  that  he  did  not  know  the  ftict  but 
was  testifying  from  what  they  had  told 
him.  This  exception  must  have  been  taken 
through  inadvertence,  because  the  record 
plainly  shows  that  on  motion  of  defendant's 
attorney,  so  much  of  Hill's  testimony  as 
involved  what  Roland  and  Sloan  had  told 
him  was  stricken  out 

[6]  Moreover,  it  would  have  been  harm- 
less error,  if  the  ruling  bad  been  as  alleged, 
because  the  record  shows  that  Roland  and 
Sloan  both  testified  that  they  got  whisky  at 
defendant's  house. 

There  was  abundant  testimony  to  sustain 
a  conviction  on  one  of  the  indictments,  and 
there  was  therefore  no  error  in  refusing  de- 
fendant's motion  to  direct  a  verdict  of  not 
guilty  (m  both  indictments. 

[6]  There  is  no  merit  in  the  exception 
which  imputes  error  to  the  trial  Judge  In 
charging  the  jury,  'If  the  defendant  or  any 
person  sells  liquor,  '  ^  *  *  it  is  a  viola- 
tion of  the  law,  and  you  would  be  oitltleil 
to  find  this  defendant  guilty."    We  are  aai^ 


8.CJ 


PENNINaTON  T.  PENNIKGTOH 


826 


isfled  that  there  was  no  one  of  the  jary  so 
lacking  In  intelligence  as  to  suppose  for  a 
moment  that  the  court  meant  to  instruct 
the  Jury  that  defendant  could  be  convicted 
upon  proof  that  another  person,  with  whom 
he  had  no  connection,  had  violated  the  law. 

[71  The  last  exception  charges  error  In 
Imposing  a  greater  fine  than  the  maximum 
amount  prescribed  in  the  statute.  Each 
count  in  the  indictment  charges  a  substan- 
tive offense,  the  violation  of  a  separate  and 
distinct  provision  of  the  statute,  which  pro- 
vides (26  Stat  60,  {  11)  that  for  the  violation 
of  any  of  its  provisions  a  fine  of  not  more 
than  $500  may  be  imposed.  As  defendant 
was  convicted  of  violating  two  of  its  provi- 
sions, the  court  may  have  imposed  an  aggre- 
gate fine  of  $1,000.  Within  the  limits  of 
the  statute  the  amount  of  fine  imposed  is 
discretionary  with  the  trial  court  State  t. 
Sheppard,  54  S.  G.  178,  32  S.  B.  146. 

AfSrmed. 

JONES,  O.  J.,  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 


<89  8.  C.  877) 

PENNINGTON  et  al.  v.  PENNINGTON. 

(Supreme  Court  of  South  Carolina.     July  11, 

1911.) 

1.  Rkfebbncs  (f  85*)— FiNDiNQS— Nbcessitt. 

Where  a  suit  to  specifically  perform  a  con- 
tract to  convey  involved  a  statement  of  accounts 
between  the  parties,  the  master  to  whom  the 
cause  was  referred  should  have  reported  his 
findings  and  conclusions. 

[Ed.  Note.— For  other  cases,  see  Befersnce, 
Cent  Dig.  i  131 ;   Dec  Dig.  {  86.*] 

2.  Frauds,  Statute  or  (|  129*)— Contbaots 
TO  Convey— Avoidance  of  Statute. 

An  oral  contract  to  convey  Is  taken  out  of 
the  statute  of  frauds  bv  the  purchaser  being 
placed  In  possession  and  making  valuable  im- 
provements. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §  289 ;   Dec  Dig.  |  129.*] 

3.  Specific    Pebfobhancb    <|    119*)— Con- 
tracts TO  Convey— Burden  of  Proof. 

One  suing  to  specificallv  perform  a  con- 
tract to  convey  has  the  burden  to  prove  pay- 
ment of  the  purchase  money. 

[Eid.  Note.— For  other  cases,  see  Specific  Per- 
formnnce.  Cent.  Dig.  §|  382,  383;  Dec  Dig.  I 
119.*1 

4.  Appeai.  and  Ebbob  (5  848*)— Review— Ac- 
counts. 

The  Supreme  Court  will  not  undertake  to 
state  accounts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  %  848.*] 

Appeal  ftrom  Common  Pleas  Circuit  Court 
of  Aiken  County ;  Robt.  Aldrich,  Judge. 

•*To  be  officially  reported." 

Action  by  Allle  Pennington  and  others 
against  J.  A.  Pennington.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 

Davis,  Gunter  &  Gyles,  for  appellant,  J. 
B    Salley,  for  respondents. 


HYDRICK,  J.  [1]  This  aetion  was  brought 
by  plaintiffs,  as  heirs  at  law  of  A.  M.  P«i- 
nington,  to  compel  the  specific  performance 
of  a  parol  contract  between  their  intestate 
and  the  defendant  for  the  conveyance  of 
land.  It  was  referred  to  the  master  to  take 
and  report  the  testimony  to  the  court.  He 
was  not  required  to  and  did  not  report  his 
findings  and  conclusions,  which  should  have 
been  done  in  a  case  like  this,  where  the  is- 
sues involved  the  statement  of  accounts  be- 
tween the  parties. 

[2]  The  circuit  court  found  that  the  con- 
tract was  made^  aB  alleged,  and  that  plain- 
tiffs' intestate  had  been  put  in  possession  of 
the  land,  and  had  made  valuable  improve^ 
ments  thereon,  under  the  contract,  which  took 
the  case  out  of  the  statute  of  frauds.  The 
evidence  was  such  that  it  could  not  have  been 
satisfactorily  determined  whether  the  pur- 
chase money  for  the  land  ^ad  been  fully 
paid,  without  a  statement  of  the  accounts 
between  the  parties.  There  was  evidence 
tending  to  show  that  some  payments  were 
made  on  the  contract  by  A.  M.  Pennington 
during  his  lifetime.  As  to  some  of  them, 
the  evidence  was  not  only  vague  and  indefl* 
nite,  but  conflicting.  After  his  death,  his 
widow  and  children,  the  plaintifRi  herein, 
remained  upon  the  land,  and  the  crops  of 
cotton  raised  by  them,  including  that  of  the 
year  1908,  but  not  that  of  1907,  were  turned 
over  to  the  defendant,  who  furnished  the 
necessaries  for  the  support  of  the  family 
and  making  the  crops.  The  circuit  Judge 
made  no  attempt  to  state  the  accounts,  but 
said  at  the  foot  of  his  decree:  *'I  have  made 
no  attempt  to  state  the  accounts  between  the 
parties.  They  have  been  so  irregularly  kept, 
and  in  some  instances  not  kept  at  all,  and  the 
evidence  is  so  vague  and  uncertain  that  I 
could  reach  no  satisfactory  solution  of  them. 
The  parties  themselves  for  a  considerable 
time  seemed  to  regard  the  mutual  indebted* 
ness  in  the  light  of  a  stand-off,  and  I  think 
equity  will  be  done  by  leaving  them  In  that 
condition.'*  There  is  nothing  In  the  record 
to  sustain  i6he  finding  that  the  parties  regard- 
ed their  mutual  Indebtedness  in  the  light  of 
a  stand-ofP.  The  only  thing  that  appears  as 
to  that  is  that  they  did  not  have  a  settlement ; 
but  the  plaintiff,  Allie  Pennington,  testified 
that  she  asked  defendant  several  times  how 
much  she  still  owed  him,  which  would  seem 
to  indicate  that  she  thought  there  might  be 
something  due  him. 

[3]  The  burden  was  upon  plaintiffs  to 
prove  payment  of  the  purchase,  money  in 
full,  before  they  could  ask  that  defendant  be 
required  to  convey.  When  they  proved  that 
the  crops  of  the  several  years  mentioned  had 
been  turned  over  to  defendant,  the  burden 
was  then  upon  him  to  discharge  himself,  ac- 
cording to  the  rules  of  evidence,  for  the 
value  thereof. 

[4]  This  court  Is  satisfied  with  and  con- 
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firms  the  findings  and  conclusions  of  the  dr- 
cnit  court,  except  In  the  particulars  herein 
indicated.  But  this  court  will  not  undertake 
to  state  the  accounts.  The  correct  procedure 
in  such  matters  is  stated  in  Talbert  t.  Ham- 
lin, 86  S.  C.  526»  68  S.  B.  765,  where  the 
court  said:  *^Many  of  the  exceptions  to  the 
report  of  the  master  and  the  circuit  decree 
assign  error  in  the  accounting  without  speci- 
fying the  particular  item  or  items  debited  or 
credited  to  which  objection  Is  made,  so  that, 
to  determine  whether  there  was  error  in  re- 
spect to  the  matters  complained  of,  a  detail- 
ed examination  of  the  whole  account  would 
be  necessary.  The  purpose  of  referring  mat- 
ters of  accotmt  to  the  master  is  to  save  the 
court  the  time  and  labor  that  would  be  nec- 
essary to  do  the  work  of  an  accountant. 
When  the  account  has  been  stated,  accord- 
ing to  correct  methods,  the  exceptions  must 
specify  the  item  or  items  of  debit  or  credit 
to  which  objection  Is  made.  The  court  will 
not,  in  response  to  a  general  exception  alleg- 
ing error  in  an  account,  enter  upon  a  detailed 
examination  of  the  whole  account.'' 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  remanded  for  such  fur- 
ther proceedings  as  may  be  necessary  to  carry 
out  the  views  herein  expressed. 

Reversed. 

JONES,  C.  J.,  GARY,  A.  J^  and  WOODS, 
J.,  concur 


(89  S.  C.  224) 

STATE  V.  EDWARDS  et  aL 

(Supreme  Court  of  South   Carolina.     July  7, 

1911.) 

1.  Counties  (I  97*)  — County  Trkasubeb  — 
Action  on  bond— Accounting. 

The  failure  of  public  officials  to  make  an- 
nual settlements  with  the  county  treasurer  as 
reauired  by  Civ.  Code  1902,  |  431  et  eeq.,  is  no 
defense  to  sureties  on  the  treasurer's  official 
bond;  the  duty  io  make  such  settlements  being 
one  which  the  officers  owe  to  the  public,  and  not 
to  the  sureties. 

[E^.    Note. — For   other    cases,    see    Counties, 
Cent  Dig.  $  140 ;  Dec.  Dig.  S  97.*] 

2.  Counties  (|  lOl*)  — County  Tbeasubeb  — 
Bon  d— DBr  ault— Pbesumption  s. 

Where  a  county  treasurer  had  held  office 
for  two  or  more  successive  terms,  and  suit  was 
brought  on  the  last  bond,  it  would  be  presumed 
that  the  default  occurred  during  his  last  term, 
unless  the  sureties  proved  that  the  defalcation 
in  fact  occurred  prior  to  the  giving  of  the  bond 
sued  on. 

[Ed,    Note.— For   other   cases,   see   OountieB, 
Cent.  Dig.  I  158;   Dec  Dig.  S  lOl.*] 

8.  Taxation  {t  570*)--County  Tbea8UBE]»~ 
Action  on  bond— Evidence. 

Civ.  Code  1902,  |  481,  provides  that,  after 
the  county  treasurer  has  receipted  to  toe  au- 
ditor for  bis  duplicate,  he  shall  oe  charged  with 
the  taxes,  penalties,  and  assessment^  charged 
thereon  except  such  as  may  be  put  on  the  de- 
linquent list,  and  that  he  shall  be  credited  for 
taxes  not  collected  only  on  a  sheriiTs  return  of 
nulla  bona,  or  that  property  was  found,  but 
for  want  of  bidders  was  sold  and  conveyed  to 


the  sinking  fund  commission  bv  the  sheriff,  that 
execution  issued  and  is  in  the  hands  of  the  sher- 
iff, or  that  taxes,  assessments,  and  penalties  had 
been  enjoined  by  a  competent  court.  Held,  that 
in  an  action  on  the  county  treasurer's  bond,  be 
having  signed  a  receipt  to  the  auditor  for  his 
tax  duplicate  reciting  that  he  had  compared  the 
treasurer's  duplicate  with  the  auditor's  dupli- 
cate, page  by  page,  that  the  two  books  were 
properly  added  and  proved,  and  that  the  tax  and 
assessment  were  entered  on  both  books,  evidence 
of  alleged  errors,  discrepancies,  and  mistakes 
therein  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1128 ;    Dec.  Dig.  |  570.*] 

Appeal  ftrom  Common  Pleas  Circuit  Court 
of  Berkeley  County;  Geo.  W.  Gage,  Judge, 

"To  be  officially  reported." 

Action  by  the  State  against  John  O.*  Ed- 
wards and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Legare  &  Holman,  Mordecai  &  Gadsdoit 
and  Rutledge  &  Hagood,  for  appellants. 

HYDRICK,  J.    The  complaint  alleges  that 
John  O.  Edwards  was  appointed  treasurer 
of   Berkeley  county,   and  on   February  27, 
1907,  gave  bond,  as  required  by  law,  with 
the  other  defendants  as  sureties,  and  was 
thereafter  commissioned  and   assumed   the 
duties  of  the  office;  that  he  was  removed 
from  office  in  January,  1908,  and  failed  to 
turn  over  to  his  successor  $5,596.23  of  the 
funds  in  his  hands  as  treasurer.    Judgment 
was  demanded,  as  for  a  breach  of  the  bond, 
for  the  penalty  thereof.    The  allegations  of 
the  complaint  were  admitted,  except  those 
as  to  the  breach  of  the  condition  of  the 
bond,  which  were  denied.     The  sureties  set 
up  the  further  defense  that  Edwards  had 
been  treasurer  for  several  terms,  before  th^t 
upon  which  he  entered  when  the  bond  sued 
on  was  given,  and  had  given  other  bonds  for 
the  faithful  performance  of  the  duties  of  the 
office  during  said  terms;  that  they  were  dis- 
charged from  liability  on  the  bond  sued  on» 
because   the   plaintiff,    through   its   officers, 
failed  to  discharge  the  duty  imposed  by  law 
of  making  annual  settlements  with  Edwards 
as  treasurer,  and  of  having  the  same  wit- 
nessed and  his  accounts  checked  and  veri- 
fied by  the  Comptroller  General,  the  county 
auditor,  and  the  foreman  of  the  grand  jury, 
as  required  by  statute,  which,  if  it  had  been 
done,  would  have  prevented  any  breach  of 
the  bond  sued  on,  or  of  any  of  those  pre- 
viously given.    The  court  sustained  a  demur- 
rer to  this  defense  on  the  ground  that  the 
duty  of  making  annual  settlements  with  the 
county  treasurer  and  of  having  same  wit- 
nessed and  his  accounts  checked  and  veri- 
fied by  the  officers  named  was  imposed  by 
law  for  the  protection  of  the  public,  and 
was  therefore  a  duty  to  the  public,  and  not 
to   the  sureties   on   his   official    bond,   who 
could  take  no  advantage  of  the  failure  to 
perform  it.     The  grounds  of  appeal — ^four- 
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4:een  In  number— allege  only  tbree  errors,  to 
^It:  (1)  In  sustaining  the  demurrer  to  the 
special  defense  Interposed  by  the  sureties; 
(2)  in  refusing  to  charge  that  the  state  was 
bound  to  proTe  that  the  shortage  occurred 
during  Edwards*  last  term  of  office — ^that  is, 
the  term  upon  which  he  was  entering  when 
the  bond  sued  on  was  given;  (3)  in  refusing 
to  allow  Edwards  to  examine  the  abstracts 
of  the  tax  duplicates  furnished  him  by  the 
^county  auditor  and  point  out  alleged  errors, 
discrepancies,  and  mistakes  therein,  not^ 
withstanding  he  had  signed  a  receipt  to  the 
auditor  for  them  in  which  he  stated  that  he 
had  ''compared  the  treasurer's  duplicate  with 
the  county  auditor's  duplicate,  page  by  page, 
that  the  two*  books  are  properly  added  and 
.proved,  and  that  the  tax  and  assessment 
are  entered  on  both  books." 

[1]  The  failure  of  the  public  officials  to 
make  the  annual  settlements  in  the  manner 
prescribed  by  the  statute  (1  Code  1902,  $  431 
•et  seq.)  cannot  avail  the  defendant  sureties. 
The  principle  is  clearly  and  tersely  stated  in 
Board  of  Supervisors  v.  Otis,  62  N.  Y.  95, 
where  the  court  said:  "There  is  no  good  rea- 
son why  the  public,  having  exacted  surety 
from  one  official  for  the  faithful  discharge 
of  his  duties,  should  be  held  by  Implication 
to  have  guaranteed  to  those  sureties  the 
faithful  discharge,  by  other  public  agents 
and  officials,  of  other  duties  having  an  inci- 
dental or  collateral  relation  to  the  duties  of 
the  principal."  See,  also,  Mintum  v.  United 
States,  106  U.  S.  437, 1  Sup.  Gt.  402,  27  L.  Ed. 
208;  Railroad  Co.  v.  Kasey,  30  Grat  (Va.) 
218. 

[2]  The  court  correctly  charged:  "When 
an  officer  has  held  his  office  for  two  or  more 
successive  terms,  and  suit  Is  brought  on 
the  last  bond,  it  will  be  presumed  that  the 
default  occurred  during  the  last  term,  un- 
less the  sureties  can  prove  that,  as  a  mat- 
ter of  fact^  the  principal  had  been  guilty  of 
a  defalcation  prior  to  the  execution  of  the 
bond,  sued  on."  The  presumption  is  that, 
when  the  new  bond  was  given  and  the  new 
term  of  office  entered  upon,  the  officer  had 
in  his  hands  all  the  money  which  he  ought 
to  have  had  at  the  beginning  of  the  term 
eovered  by  the  new  bond,  in  Murf ree  on  Of- 
ficial Bonds,  §  219,  the  rule  is  thus  stated: 
'*When  an  officer  Is  reappointed  and  gives  a 
new  bond,  he  is  presumed  to  have  on  hand 
all  money  which  his  accounts  show  to  be  due 
to  the  government  Consequently  his  sure- 
ties on  his  new  bond  become  immediately 
liable  for  the  amount,  and,  if  they  allege 
that  no  such  amount  was  then  on  hand,  it 
is  incumbent  on  them  to  show  that  the  funds 
with  which  their  principal  then  stood  charg- 
ed had  been  converted  by  him  during  the 
currency  of  his  first  bond.  They  are  not, 
of  course,  liable  for  the  default  of  their  prin- 
cipal,   committed    before    the    execution    of 


their  bond,  but  the  onus  Is  upon  them  to 
show  that  it  was  so  committed  for  every  of- 
ficer is  presumed  to  have  done  his  duty  un- 
til the  contrary  is  proved;  and,  as  it  is  the 
duty  of  an  officer  to  have  on  hand  balances 
charged  to  him  in  his  official  accounts,  he  is 
presumed  to  have  such  funds  in  hand." 
See,  also,  Sumter  v.  Lewis,  10  Rich.  171; 
State  V.  Moses,  18  S.  O.  372;  State  v.  Sandi- 
fer,  68  S.  C.  210,  46  S.  E.  1006;  29  Cyc.  1458, 
1469,  and  cases  cited. 

[3]  As  to  the  last  ground,  we  think  the 
statute  (1  Code  1902,  I  431)  is  conclusive.  It 
provides  that,  after  the  treasurer  has  re- 
ceipted the  auditor  for  his  duplicate,  he 
shall  be  charged  with  the  taxes,  assessments, 
and  penalties  charged  thereon,  except  such 
as  may  be  put  on  the  delinquent  list,  and 
that  only  the  following  causes  shall  be  as- 
signed by  the  treasurer  on  the  delinquent  list 
for  not  collecting  any  tax,  assessment,  or  pen- 
alty: (1)  SheriiTs  return  of  nulla  bona;  (2) 
that  property  was  found,  but,  for  want  of 
bidders,  was  sold  and  conveyed  to  the  sink- 
ing fund  commission  by  the  sheriff,  pursuant 
to  law;  (3)  execution  issued  and  in  the  hands 
of  the  sheriff;  (4)  that  such  taxes,  assess- 
ments, and  penalties  were  enjoined  by  a  com- 
petent court.  No  attempt  was  made  to  show 
failure  to  collect  any  Item  with  which  the 
treasurer  was  charged  in  his  duplicate  for 
any  of  said  causes.  There  is  no  denial  of 
the  testimony  of  the  expert  accountants, 
Wilson  and  Wise,  that  Edwards  got  credit  in 
the  accounting  for  all  such  items.  On  the 
contrary,  the  record  states  that  "the  entries 
on  all  settlement  sheets  were  checked  up 
before  the  Jury  and  found  to  be  correct  and 
to  correspond  with  the  books." 

Affirmed. 

JONES,  a  J.,  GARY,  A.  J.,  and  WOODS, 
J.y  concur. 


(88  8.  C.  160) 


STATE  V.  ASHB. 


(Supreme  Court  of  South   Carolina.     July  6^ 

1911.) 

Embezzlement    ({   28*)— Irdictment-^Suffi- 

CISNCT. 

An  indictment  for  embezzling  the  i^roceeds 
of  notes  intrusted  to  accused  for  collection  was 
not  insufficient  for  failing  to  describe  the  notes. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §{  41,  42;  Dec.  Dig.  J  28;* 
Indictment  and  Information,  Cent.  Dig.  f  279.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Tork  County ;  Ernest  Moore,  Special  Judge. 

"To  be  officially  reported." 

John  L.  Ashe  was  convicted  of  embezzle- 
ment, and  he  appeals.    Affirmed. 

John  R.  Hart  and  W.  W.  Lewis,  for  appel* 
lant    J.  K.  Henry  and  Thos.  F.  McDow,  for 
1  the  State. 
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JON1DS,  0.  X  The  defendant  was  tried, 
conyicted,  and  sentenced  upon  an  Indictment 
diarglng  tliat  he  on  November  15,  1908,  at 
YorkviUe,  S.  C,  "after  being  Intrusted  with 
certain  notes  for  collection,  and  having  col- 
lected the  sum  of  five  hundred  and  seventy- 
three  dollars  and  two  cents  on  said  notes  for 
the  Planters*  Fertilizer  &  Phosphate  Ck)m- 
pany,  a  corporation  under  the  laws  of  said 
state,  In  bills  and  notes  and  silver,  lawful 
money  of  the  United  States,  denominations 
and  numbers  to  the  jurors  unknown,  of  the 
value  of  five  hundred  and  seventy-three  dol- 
lars and  two  cents,  of  the  proper  goods  and 
chattels  of  the  said  Planters'  Fertilizer  & 
Phosphate  Company,  then  and  there  being 
found,  feloniously  did  steal,  take,  and  carry 
away  and  fraudulently  appropriate  to  his 
own  use  against  the  form  of  the  statute,'*  etc. 

On  a  motion  to  quash  the  indictment,  which 
was  refused,  defendant  contended  that  the 
indictment  violated  Article  1,  |  18,  of  the 
Constitution,  in  that  it  does  not  fully  inform 
defendant  of  the  nature  of  the  accusation 
against  him ;  the  specific  objection  being  that 
the  indictment,  while  stating  that  defendant 
was  intrusted  with  certain  notes  for  collec- 
tion, failed  to  state  what  notes  or  to  describe 
such  notes.  We  think  the  indictment  sufll- 
cient  It  fully  informs  defendant  of  the  na- 
ture and  cause  of  the  accusation  as  required 
by  the  Constitution  and  section  S6  of  the 
Criminal  Code  of  1902.  The  offense  charged 
is  not  a  breach  of  trust  in  collecting  or  dis- 
posing of  notes,  but  a  fraudulent  appropria- 
tion of  certain  money  described  in  the  usual 
way.  It  was  not  necessary  to  describe  the 
notes  particularly,  as  they  were  not  the 
subjects  of  the  misappropriation,  and  the 
money,  which  was  the  subject  of  the  mis- 
appropriation, was  fully  described. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

OART,  A.  J.,  and  WOODS  and  HTDRICK, 
JJ^  concur. 

(88  S.  C.  308) 

STATE  V.  WEIiDON  et  al. 

(Supreme  Court  of  South  Carolina.     July  17, 

1911.) 

1.  HoiciciDB  (J  340*)  — Evidence  —  Instbuo- 
TiONs— Hasicless  Ebbob, 

Where  the  evidence  admitted  of  no  other 
Inference  than  that  decedent  had  been  assassi- 
nated in  his  own  bouse,  and  the  sole  issue  was 
whether  accused  had  participated  in  the  murder, 
exceptions  to  the  charge  on  self-defense  ana 
manslaughter  were  not  availing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  il  715-720;   Dec  Dig.  {  340.*] 

2.  Homicide   ({   840*)— Eyidencb  —  Instbuo- 

TIONS. 

Where  the  only  Issue  was  whether  accused 
had  participated  in  the  murder  of  decedent,  ac- 
cused may  not  complain  of  the  failure  of  the 
court  to  elaborate  in  its  charge  the  meaning  of 
the  word  "malice." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  715-720;   Dec  Dig.  S  340.*] 


8.  CBnoKAL  Law  (|  780*)  —  Tksmcoinr  of 

AcCOlfPLIOB— I  NSTBUCnONS. 

A  charge  that  the  testimony  of  an  accom- 
plice is  just  like  the  testimony  of  any  other 
witness,  and  that  the  jurv  are  the  sole  Judges 
of  its  weight,  is  not  objectionable  as  leading 
the  jury  to  understand  that  they  need  not  con- 
sider the  turpitude  of  accomplice  in  considering 
the  weight  to  be  given  to  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1859-1863;  Dec  Dig.  t 
780.*] 

4.  Cbiminai.   Law    d   1065*)— Appsai/— New 
Tbiai/— Rrview. 

The  Supreme  Court  cannot  consider  grounds 
for  a  new  trial  set  out  in  the  exceptions  and 
affidavits  where  the  trial  court  had  not  passed 
on  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2685;   Dec  Dig.  i  1065.*] 


5.  Cbihinal    Law    ({    1131*)— Appeai/— Dis- 
iciBSAL— New   Tbial  —  Gbounds  —  Deteb- 

ICINATION  BT  COXTBT. 

Where  accused,  convicted  of  murder,  ap* 
plies  for  a  new  trial  on  the  ground  of  threats 
nmde  against  accused  and  his  counsel  and  the 
conduct  of  the  trial,  and  on  the  ground  of  new- 
ly discovered  evidence,  and  the  court  does  not 
rule  on  such  motion  and  defendant  appeals,  the 
appeal  will  be  dismissed  without  prejudice  to 
any  right  of  accused  to  move  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  %  UZX.^} 

Appeal  from  General  Sessions  Circuit 
Court  of  Florence  County;  Geo.  W.  Brown, 
Special  Judge. 

'•To  be  officially  r^orted.'^ 

Alex  Weldon  and  another  were  convicted 
of  murder,  and  they  appeaL  Dismissed 
without  prejudice. 

See,  also,  88  S.  C.  555,  71  S.  B.  88. 

W.  F.  Clayton  and  Willcox  &  Wlilcoz,  for 
appellants.  Walter  H.  Wells,  SoL,  for  the 
State. 

WOODS,  J.  Blihu  Moye  was  brutally 
murdered  in  his  own  home  near  Bbeneser, 
in  Florence  county,  on  the  night  of  the  2Sth 
of  October,  1910.  Very  soon  thereafter,  the 
defendants,  Alexander  Weldon  and  William 
Burroughs,  were  tried  for  the  crime  at  a 
special  term  of  the  court  of  goieral  sessions 
held  for  the  purpose  of  the  trial.  They  have 
appealed  from  the  Judgment  of  conviction 
and  sentence  of  death. 

The  case  has  given  this  court  the  utmost 
concern,  not  only  because  the  lives  of  the 
defendants  are  involved,  but  because  the  rec- 
ord disdoses  that  the  trial  took  place  at  a 
time  of  great  public  excitement,  because  the 
material  evidence  against  the  defendants 
came  almost  entirely  from  one  Clarence 
Ham,  who  claimed  to  be  an  accomplice^  and 
who  was  impeached  as  a  witness  by  testimo* 
ny  that  he  had  confessed  that  his  accusation 
against  the  defendants  was  false,  and  be- 
cause the  allegation  is  made  that  the  ezdted 
crowd  so  took  possession  of  the  courthouse 
and  made  audi  threats  of  violence  that  the 
defendants  were  not  given  a  fair  trlaL 

[1]  There  is  no  merit  in  the  .exceptions  t9 
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the  charge.  Instructions  to  the  jnry  on 
the  subject  of  self-defense  and  manslaughter 
had  no  application  to  the  case.  The  evi- 
dence admitted  of  no  other  inference  than 
that  Elihu  Moye  had  been  assassinated  in 
his  own  house,  and  the  sole  issue  before  the 
Jury  was  whether  the  defendants  had  par- 
ticipated in  the  murder.  State  v.  Du  Rant, 
87  S.  C.  632,  70  S.  B.  306. 

[2]  For  the  same  reason,  the  defendants 
cannot  complain  of  a  failure  to  elaborate  the 
meaning  of  the  word  **malice,"  for  there 
could  be  no  doubt  of  the  malice  of  the  male- 
factor who  committed  the  homicide. 

The  instruction  as  to  the  testimony  of  an 
accomplice  was  in  accord  with  the  law,  as 
stated  in  State  v.  Sowell,  85  &  C.  278,  67  S. 
E.  316. 

[3]  The  following  language  used  by  the 
court  evidently  could  not  have  been  under- 
stood by  the  Jury  to  mean  that  they  were 
not  to  consider  the  turpitude  of  an  accom- 
plice in  considering  the  weight  to  be  giv- 
en his  testimony.  **Tbe  law  in  this  state 
for  a  long  number  of  years  was  declared  by 
our  Supreme  Court  to  be  that  it  was  unsafe 
to  convict  upon  the  uncorroborated  testimo- 
ny of  an  accomplice.  But  our  Supreme 
Court  has  recently  changed  that  doctrine, 
and  it  is  not  the  law  now.  The  law  in  re- 
gard to  the  testimony  of  an  accomplice  is 
Just  like  it  is  as  to  the  testimony  of  any 
other  witness  in  a  case.  That  is  to  say,  that 
you  are  the  sole  Judges  of  the  weight  you 
should  give  to  such  testimony."    ' 

The  exceptions  alleging  unfairness  in  the 
conduct  of  the  trial  are  as  follows:  "His 
honor  erred  in  allowing  a  crowd,  some  of 
whom  were  bent  upon  killing  the  prisoners, 
to  take  i)osses8ion  of  the  courthouse,  ana 
hold  the  same  during  the  trial,  occupying 
every  available  space,  including  the  bar  re- 
served for  the  lawyers,  to  such  an  extent 
that  the  Jurors  were  entirely  cut  off  from 
the  view  of  counsel,  and  counsel  had  to  re- 
quest his  honor  on  several  occasions  to  cause 
the  sheriff  to  clear  away  the  crowd  that 
counsel  jnight  see  the  witness  he  was  exam- 
ining, thus;  in  effect,  overawing  the  Jury, 
and,  as  such,  the  accused  did  not  have  that 
fair  trial  awarded  them  under  the  Constitu- 
tion and  laws  of  the  state.  That  defend- 
ants have  not  had  a  fair  and  impartial  trial, 
and  have  been  convicted  upon  the  testimony 
of  Ham,  an  accomplice,  alone,  whose  testi- 
mony is  from  the  many  contradictory  state- 
ments unworthy  of  belief.  That  defendants' 
counsel,  hearing  the  reports  upon  the  streets 
of  lynching  as  he  went  to  the  courthouse  at 
the  solicitation  of  the  special  Judge,  and 
seeing  the  unusual  crowd  in  the  courthouse, 
did  not  dare  to  ask  for  the  three  days  allow- 
ed by  law  for  fear  of  the  murder  of  his 
clients.  That  from  this  fear  he  was  unable 
to  get  up  any  testimony  in  behalf  of  his 
clients,  and  went  into  the  trial  without 
knowledge  of  his  defense.  That  since  the 
trial  defendants'  counsel  has  obtained  the 


affidavit  of  Sallle  Weldon,  the  wife  of  Alex 
Weldon,  which  is  incorporated  in  the  case, 
tending  to  show  an  alibi  for  both  of  the  de- 
fendants. That  defendants'  counsel  knew 
notbing  of  this  evidence,  nor  could  have 
known  of  the  same  unless  he  had  insisted 
upon  this  three  days,  in  which  event  coun- 
sel fully  believes  that  he  would  have  endan-  . 
gered  the  lives  of  his  clients  if  he  had  de- 
manded his  three  days,  and  by  reason  there- 
of defendants  have  not  had  a  fair  trial." 

After  argument  of  the  appeal,  this  court 
made  the  following  order  with  respect  to 
these  exceptions:  ''As  a  basis  for  exceptions 
charging  that  the  proceedings  resulting  in  n 
verdict  of  conviction  were  so  improper  or 
irregular  that  they  should  be  held  not  to 
constitute  a  fair  and  legal  trial,  the  defend- 
ant should  set  out  in  the  proposed  case  the 
facts  relied  upon;  and,  if  the  case  as  so 
made  up  be  not  agreed  to,  it  should  be  sub- 
mitted to  the  circuit  Judge  for  settlement 
In  this  case  the  defendants'  counsel  has  sub- 
mitted to  this  court  in  support  of  his  excep- 
tions affidavits  which  have  not  been  passed 
upon  by  the  circuit  Judge  by  motion  for  a 
new  trial  or  otherwise.  As  the  lives  of  the 
defendants  are  involved,  the  court  will  over- 
look all  irregularities,  and  of  its  own  motion 
refer  the  entire  record  to  the  circuit  Judge 
so  that  he  may  report  fully  upon  all  the 
matters  alleged  in  the  affidavits  and  excep- 
tions. It  is  therefore  ordered  that  the  clerk 
of  this  court  do  transmit  to  the  Hon.  Geo. 
W.  Brown,  the  special  Judge  who  presided 
at  the  trial,  a  copy  of  the  entire  record,  to- 
gether with  a  copy  of  this  order,  to  the  end 
that  he  may  forthwith  certify  to  this  court 
a  statement  of  all  the  conditions  surround- 
ing the  trial  and  the  facts  connected  with 
the  trial  so  far  as  they  are  germane  to  the 
exceptions  above  quoted  and  the  matters  al- 
leged in  the  affidavits  appearing  in  the  rec- 
ord." In  response  to  this  order,  the  follow- 
ing certificate  as  to  the  conduct  of  the  trial 
was  submitted  by  Hon.  Geo.  W.  Brown,  the 
special  Judge  who  presided  at  the  trial: 
•*The  entire  appeal  record  having  been  re- 
ferred to  me  as  the  trial  Judge  in  the  above- 
stated  case  by  an  order  of  the  Supreme 
Court  for  a  full  report  upon  'all  the  matters 
alleged  in  the  affidavits  and  exceptions,'  to 
the  end  that  I  certify  to  said  court  a  'state- 
ment of  all  the  conditions  surrounding  the 
trial  so  far  as  they  are  germane  to  the  ex- 
ceptions quoted'  in  said  order  'and  the  mat- 
ters alleged  in  the  affidavits  appearing  in  the 
record,*  I  beg  leave  to  'report'  and  'certify* 
that  I  went  from  Darlington  to  Florence  on 
the  day  of  the  trial  of  the  case  by  morning 
train,  arriving  on  or  about  schedule  time 
8:30  or  9  o'clock  a.  m.  and  court  convened 
at  10  o'clock  a.  m.  There  was  a  large  crowd 
in  Florence  during  the  day,  and,  when  this 
is  stated,  all  is  stated  which  I  know  which 
could  excite  even  casual  interest,  except  that 
an  atrocious  assassination  of  a  worthy  citi- 
zen had  been  committed,  and  that  the  par- 
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ties  charged  with  the  crime  were  there  and   Improper  or  irregular  In  this  trial,  I  do  not 


then  to  be  tried,  and  the  presence  of  the 
crowd  was  supposedly  due  to  these  facts. 
The  presence  of  such  a  crowd  under  these 
circumstances  was  natural  an$  proper,  and 
was  no  surprise  to  me.  I  saw  very  many 
there  personally  known  to  me  to  be  of  the 
best  citizenship  of  the  county  and  of  its 
most  law-abiding  and  patriotic  personneL 
Why  that  crowd  is  denominated  a  mob  I  do 
not  know.  It  certainly  manifested  no  mob 
si^rlt  to  my  eye  or  within  my  hearing.  It 
was  just  simply  a  crowd  and  quite  a  crowd 
for  Florence  courtroom,  and  that  is  all  that 
can  be  said  about  it,  except  'that  it  was  the 
best  behaved  crowd  I  ever  saw,'  and  I  am 
here  quoting  in  effect  my  own  words  when 
defendant's  motion  for  a  new  trial  was  over- 
ruled. It  did  crowd  within  the  bar,  of  which 
fact  I  was  not  unobservant,  but  to  say  that 
it  was  in  possession  of  the  courthouse  and 
held  the  same  during  the  trial  is  a  gross 
misconception  of  the  conditions  as  I  saw 
them.  I  had  a  right  to  assume,  and  did  as- 
sume, that  the  presence  of  that  crowd  was 
for  a  lawful  purpose  not  only  consistent 
with  the  best  citizenship,  but  composed,  as 
it  was,  in  support  of  law  and  order.  It  was 
certainly  wholly  lacking  in  any  element  of 
a  riotous  assemblage,  and  in  no  respect  was 
it  disorderly ;  and  In  this  regard,  as  I  am  ex- 
pected to  make  *a  full  report,'  it  is  proper  that 
I  should  particularize  by  sajdng  that  I  saw 
no  evidence  of  drunkenness  (or  even  evi- 
dence of  drinking)  in  the  crowd,  and  it  was 
In  all  respects  quiet  and  well  behaved.  An 
Individual  instance  of  boisterousness  or  bad 
conduct  did  not  come  within  my  observation 
during  the  term.  In  every  instance  when  I 
observed  that  it  was  becoming  too  much 
crowded  within  the  bar,  or  my  attention 
was  called  to  such  conditions,  my  admoni- 
tions received  the  most  respectful  considera- 
tion and  obedience,  and  there  was  never  any 
crowding  within  the  bar  that  In  any  way 
interfered  with  the  orderly  dispatch  of  the 
business  of  the  court  or  with  the  rights  of 
counsel  or  the  accused.  If  the  Jury  was 
overawed.  Intimidated,  or  put  in  fear,  I  am 
at  a  loss  to  know  what  did  it  No  member 
of  the  jury  made  any  complaint  before,  dur- 
ing, or  since  the  trial  to  me.  The  sheriff 
was  there,  and  he  likewise  made  no  com- 
plaint. I  went  to  and  from  the  courthouse 
unattended,  and  I  have  yet  to  see  or  hear  of 
any  threats  or  overawing  conditions.  There 
was  no  military  in  attendance  and  none  sug- 
gested, though  there  is  an  excellent  company 
in  Florence,  one  In  Darlington,  and  another 
in  Tlmmonsville,  each  only  10  miles  distant 
Counsel  for  defense  did  not  request  the  three 
days  and  copy  of  the  indictment  to  which  he 
was  entitled  on  demand,  and  such  demand 
would  most  certainly  have  been  granted 
without  any  apprehension  of  danger  to  coun- 
sel or  defendants.     If  there  was  anything 


know  it,  and,  as  long  as  the  statute  stands 
for  the  speedy  trial  of  criminal  offenses  at 
special  terms,  I  doubt  If  there  will  ever  be 
in  this  state  a  more  quiet  and  less  sensation- 
al trial.  Defendants  were  ably  defended, 
and  the  result  of  the  trial  is  due  to  the 
weight  which  the  Jury  gave  to  the  testimony, 
which  is  their  exclusive  province." 

The  certificate  of  the  circuit  Judge  cannot 
of  itself  have  the  effect  of  an  adjudication, 
and  It  fails  to  show  that  the  questions  made 
by  the  affidavits  as  to  the  threats  made 
against  the  defendants  and  their  counsel, 
the  conduct  of  the  trial,  and  the  alleged  new- 
ly discovered  evidence  have  at  any  time  been 
passed  upon  by  the  circuit  court 

[4]  After  much  consideration,  there  seems 
to  be  no  escape  from  the  conclusion  that  this 
court  cannot  now  consider  the  grounds  for  a 
new  trial  set  out  In  the  exceptions  and  af- 
fidavits, for  the  reason  that  It  does  not  ap- 
pear in  the  record  that  they  have  ever  been 
passed  upon  by  the  circuit  court 

[6]  Questions  of  fact  of  the  gravest  char- 
acter are  Involved  which  should  be  determin- 
ed by  the  circuit  court  after  a  full  opportun- 
ity has  been  given  to  the  state  as  well  as 
the  defendants  to  be  heard. 

The  appeal  must  therefore  be  dismissed 
without  prejudice  to  any  right  the  defend- 
ants may  have  to  move  before  the  circuit 
court  for  a  new  trial. 

JONES,  a  J.,  GARY,  A.  J^  and  HY- 
DRIGK,  J.,  concur. 


(89  S.  C.  158) 

STATE  V.  SMITH. 

(Supreme  Court  of   South  Carolina.     July  5, 

1911.) 

Indictment  and  Information  (I  137*)  — 
Quashing— Relationship  or  Clebk  to 
Pbosecutob. 

It  was  not  an  abuse  of  discretion  to  quash 

an  indictment  because  the  clerk  of  the  court  and 

ex  officio  one  of  the  jury  commissioners  was 

prosecutor's  wife*8  ancle. 
[Ed.  Note.— For  other  cases,  see  Indictment 

and  Information,  Dec  Dig.  f  137.*] 


Appeal  from  General  Sessions  Circuit  Court 
of  Lee  County ;   Geo.  B.  Prince,  Judge. 

•*To  be  ofladally  reported." 

Lena  Smith  was  indicted  for  assault  and 
battery  with  intent  to  kill,  and  the  State  ap- 
peals from  an  order  quashing  the  indictment 
Affirmed. 

Philip  H.  StoU,  for  the  State.  M.  L.  Smith 
and  Thos.  H.  Tatum,  for  respondent 

WOODS,  J.  'This  appeal  is  from  an  order 
of  Judge  Prince  quashing  an  indictment  for 
assault  and  battery  with  intent  to  kill,  on 
the  ground  that  L.  A.  Moore,  clerk  of  the 
court  of  common  pleas  and  general  sessions 
for  Lee  county,  and  ex  officio  one  of  the  jury 
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commt<{sloiiers  who  bad  drawn  the  grand  Jn- 
ry  presenting  the  indictment,  was  an  uncle 
of  the  wife  of  the  prosecutor.  The  circuit 
judge  thus  clearly  expressed  that  It  was  in 
the  exercise  of  his  discretion  that  he  quash- 
ed the  indictment  because  of  the  relation- 
ship of  the  clerk  to  the  prosecutor.  "I  have 
held  in  this  case  what  I  meant  to  hold  in  the 
case  of  the  State  v.  Perry  [73  S.  C.  199,  53 
S.  E.  169]  and  the  State  v.  Henderson  [73  S. 
0.  201,  53  S.  E.  170].  It  seems  that  I  did  not 
make  myself  clear  in  those  cases.  I  thought 
in  the  exercise  of  my  discretion  that  a  man 
within  the  sixth  degree  was  too  dose  to  par- 
ticipate in  the  drawing  of  the  jury.  That  is 
what  I  intended  to  hold,  and  I  am  still  of  the 
opinion,  and  I  am  certain  that  a  man  within 
the  third  degree  is  too  close  kin.  I  think 
that  we  must  not  only  deal  fairly  with  al- 
leged criminals  before  the  courts,  but  we 
must  appear  to  deal  fairly  with  them,  so  that 
the  public  will  not  get  an  erroneous  idea  that 
there  was  any  unfairness  committed  towards 
the  parties.** 

After  a  review  of  the  cases,  Mr.  Justice 
Gary  for  the  court  thus  states  the  rule  In 
State  V.  Perry,  73  S.  C.  199,  63  S.  B.  169. 
"The  correct  rule  is  that  the  consanguinity 
or  affinity  must  be  such  as  would  reasonably 
lead  to  the  presumption  that  the  Jury  com- 
missioner would  thereby  be  affected  in  such 
manner  as  to  impair  the  proper  discharge 
of  his  duties,  and  this  fact  must  be  deter- 
mined by  the  presiding  judge  in  the  exercise 
of  a  sound  discretion.  It  would  tend  to  re- 
tard the  trial  of  cases  very  much  to  adopt 
any  other  rule."  It  may  be  well  to  remark 
that  the  trial  judge  in  exercising  his  discre- 
tion is  not  restricted  to  the  consideration  of 
the  degree  of  relationship  only.  The  court 
may  inquire  whether  the  case*  had  arisen,  and 
whether  the  officer  knew  of  its  pendency 
when  the  jury  was  drawn.  These  and  other 
pertinent  inquiries  in  addition  to  the  fact  of 
relationship  may  well  enter  into  the  exercise 
of  the  discretion  of  the  court.  The  trial 
judge  in  this  instance  having  exercised  a 
reasonable  discretion  in  quashing  the  Indict- 
ment, this  court  cannot  Interfere. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,  O.  J.,  GARY,  A.  X,  and  HYDRICK, 
J.,  concur. 

(88  8.  C.  146) 

FERGUSON  v.  HENDERSON  et  aL 

PAI/METTO  BANK  OF  LAURENS  v.  SAME. 

(Supreme  Court  of  South  Oarollxia.     July  5, 

19U.) 

Pkincipal  and  Surety  (i45*)~ExiSTBNOB  of 

Relation— BviDENCB— WEIGHT. 

Ehridence  In  an  action  on  a  mortgage  note 
hM  to  show  that  defepdants  were  principals^ 
and  not  sureties  as  claimed  by  them. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  $  22:   Dec.  Dig.  f  45.*] 


Apx)eal  from  Common  Pleas  Clrcnlt  Court 
of  Laurens  County;   John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Consolidated  actions  by  John  W.  Ferguson 
against  Lon  Henderson  and  others  and  by 
the  Palmetto  Bank  of  Laurens  against  T.  B. 
Henderson  and  others.  From  the  Judgment, 
defendants  Lou  Henderson  and  others  appeal. 
Affirmed. 

Simpson,  Cooper  &  Babb,  F.  P.  McGowan, 
and  Richey  &  RIchey,  for  certain  creditors. 
Dial  &  Todd,  for  appellants.  Ferguson  &  Fea- 
therstone,  for  respondents. 

GARY,  A.  J.  The  question  presented  by 
this  appeal  arose  out  of  the  foreclosure  of 
two  mortgages  of  real  estate.  On  the  29th 
of  December  1906,  the.  defendants  T.  B.  Hen- 
derson, Lou  Henderson,  Sue  Henderson,  Belle 
Henderson,  W.  M.  Henderson,  T.  H.  Hender- 
son, and  J.  R.  Henderson,  made  and  deliver- 
ed to  the  plaintiff  John  W.  Ferguson  their 
promissory  note  for  $1,880,  and,  in  order  to 
secure  the  payment  thereof,  executed  a  mort- 
gage on  the  tracts  of  land  described  in  the 
complaint  On  the  18th  of  January,  1908,  the 
defendants  T.  B.  Henderson,  T.  H.  Hender- 
son, and  W.  M.  Henderson  made  their  note 
whereby  they  promised  to  pay  to  the  order 
of  Palmetto  Bank  of  Laurens  $1,614,  and  ex- 
ecuted a  mortgage  on  certain  lands  to  secure 
the  payment  thereof.  John  W.  Ferguson 
commenced  an  action  on  the  10th  of  June, 
1909,  to  foreclose  his  mortgage,  and  made 
the  Hendersons  hereinbefore  mentioned,  and 
all  subsequent  creditors  who  had  recovered 
judgment  against  the  Henderson  brothers,  or 
who  held  mortgages  executed  by  them  on  the 
lands  described  in  the  complaint,  parties  de- 
fendant About  the  same  time,  Uie  Palmetto 
Bank  commenced  an  action  to  foreclose  its 
mortgage,  and  made  all  the  above-named  per- 
sons parties  defendant  except  the  Hender- 
son sisters.  These  two  actions  were  after- 
wards consolidated. 

The  Henderson  sisters  in  their  answer  to 
the  complaint  of  John  W.  Ferguson,  set  up 
the  following  defense:  "That  they  signed 
said  note,  merely  as  surety  for  their  broth- 
ers, the  above-named  T.  B.  Henderson,  W. 
M.  Henderson,  T.  H.  Henderson,  and  J.  R. 
Henderson,  and  they  ask  that  the  interest  of 
said  brothers  in  said  property  be  exhausted 
and  applied  to  the  payment  and  liquidation 
of  said  debt  before  their  interest*' 

The  special  master  in  his  report  says: 
"The  defense  of  Sue  Henderson,  Lou  Hender- 
son, and  Belle  Henderson,  that  they  are  mere 
sureties  on  said  indebtedness  is  not  sufficient- 
ly made  out  by  the  greater  weight  of  the 
testimony,  and  the  other  judgment  creditors 
of  the  Hendersons  had  no  notice  that  they 
claimed  to  be  sureties,  and  not  principal  debt- 
ors." His  honor  the  circuit  judge,  concurred 
in  these  findings  of  fact     From  the  order 
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conflrmlng  said  report,  the  Henderson  sisters 
have  appealed  to  this  court. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  in  the  finding  that 
the  appellants  were  principals,  and  not  sure- 
ties. The  uncontradicted  testimony  shows 
that  the  note  delivered  to  John  W.  Ferguson 
was  made  for  the  purpose  of  raising  money, 
to  satisfy  a  previous  note  and  mortgage  ex- 
ecuted by  all  the  Hendersons,  in  favor  of  M. 
W.  Cooley,  and  that  the  money  was  so  ex- 
pended. As  the  money  was  borrowed  for  the 
purpose  of  satisfying  the  Gooley  indebted- 
ness, for  which  not  only  the  brothers  but  the 
sisters  were  liable,  it  was  not  solely  nor  ab- 
solutely the  property  of  the  brothers,  to  ex- 
pend as  they  saw  fit,  but  was  a  trust  fund ; 
and,  from  the  executions  of  the  trust,  not 
only  the  brothers  but  the  sisters  derived 
a  financial  benefit  It  cannot  therefore  be 
successfully  contended  that  the  appellants 
were  mere  sureties. 

Having  reached  this  conclusion,  the  other 
^luestions  involved  become  merely  speculative. 

Judgment  affirmed. 

JONES,  G.  J.,  and  WOODS  and  HYDBICK, 
JJ.,  concur, 

<89  s.  C.  161) 

STATE  V.  WILLIAMS.      . 

(Supreme  Court  of  Sonth  Gaiolina.     July  6, 

1911.) 

WiTNBSSES  (J  406*)— OONTRADIOTIOW— OOLI^T- 
TOAL    MaTTBBS  ~  OOIOCISSION     Or    AltOTBKB 

Offense. 

In  an  arson  trial,  it  was  reversible  error 
to  permit  the  state  to  contradict  accused  on  a 
collateral  matter  by  showing  that  on  another 
occasion  she  was  arrested,  dressed  in  man's 
clothes,  with  a  basket  of  splinters  and  a  bottle 
of  kerosene  on  her  arm;  the  time  and  place  be- 
ing too  remote  to  show  any  connection  between 
the  transaction  in  evidence  and  the  one  covered 
by  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1273,  1275;    Dec.  Dig.  |  405.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Richland  County ;  J.  W.  De  Yore, 
Judge. 

•♦To  be  officially  reported." 

Henrietta  Williams  was  convicted  of  arson, 
and  she  appeals.    Reversed  and  remanded. 

De  Pass  ft  De  Pass,  for  appellant  Solici- 
tor Cobb,  for  the  State. 

WOODS,  J.  The  defendant  was  convicted 
of  arson  at  the  summer  term  of  the  court  of 
general  sessions  for  Richland  county.  The 
sole  question  made  by  the  appeal  Is  whether 
there  was  reversible  error  on  the  trial  in  al- 
lowing the  defendant  to  be  contradicted  on 
a  collateral  matter.  On  the  cro'ss-examina- 
tion  of  the  defendant  the  solicitor  asked  this 
question :  '"Weren't  you  arrested  in  Spartan- 
burg with  a  basket  of  splinters  and  a  bottle 


of  kerosene  oO  on  your  arm,  and  dressed  in 
man's  clothes,  and  when  you  were  confronted 
you  said  you  were  a  man,  and  denied  you 
were  a  woman  until  you  were  arrested  and 
carried  before  the  police  authorities,  and  they 
threatened  to  strip  you?"  and  the  defendant 
answered,  ''It  was  not  me."  In  contradiction 
of  the  defendant  on  this  point  the  solicitor 
was  allowed,  over  the  objection  of  defend- 
ant's counsel,  to  elicit  from  the  hous^eeper 
of  the  iK>lice  station  at  Spartanburg  the  fol- 
lowing testimony  as  to  defendant's  appear- 
ance at  the  police  station  in  that  city.  "She 
was  dressed  in  men's  clothes,  had  on  a  man's 
hat,  had  a  basket-^ne  of  these  market  bas- 
kets— ^had  a  bundle  of  pine  splinters  that  size 
tied  up  with  a  string,  and  a  quart  bottle 
about  two-thirds  of  kerosene,  and  a  box  of 
matches  half  full,  covered  up  with  a  skirt  or 
waist  over  them,  and  several  little  things  in 
the  bundle  of  roots." 

That  the  issue  thus  made  was  collateral  is 
evident  The  reasons  for  excluding  contra- 
dictions of  a  defendant  on  such  an  Issue  are 
thus  stated  by  Mr.  Justice  Mclver  in  State  v. 
Wyse,  83  S.  C.  682, 12  S.  B.  650.  rThis  weU- 
settled  rule  is  founded  upon  two  reasons: 
First,  that  while  a  witness  is  supposed  to  be 
always  ready  to  support  his  general  charac- 
ter, he  cannot  be  expected  to  be  always  ready 
to  defend  or  explain  all  of  his  past  acts ;  and 
hence  the  rule  that  in  impeaching  the  char- 
acter of  a  witness,  the  testimony  must  be 
confined  to  evidence  of  Ills  general  character, 
and  It  is  not  competent  to  prove  particular 
facts  affecting  his  character ;  second,  because 
the  admission  of  such  testimony  would  tend 
to  multiply  the  issues  and  thus  confuse  the 
Jury." 

The  contradiction  on  this  collateral  matter 
was  highly  prejudicial  to  the  defendant, 
standing  her  trial  on  the  charge  of  arson. 
It  amounted  to  evidence  that  at  an  entirely 
different  time  and  place  she  was  found  in 
disguise  with  splinters,  matches,  and  oil  con- 
cealed In  a  basket  The  time  and  place  were 
too  distant  to  Indicate  that  the  preparation 
attributed  to  the  defendant  was  for  the  burn- 
ing charged  in  the  indictment  or  was  con- 
nected with  it  Such  evidence  could  not  fail 
to  have  weight  with  the  Jury  as  Indicative  of 
the  character  of  the  defendant  She  had  no 
notice  that  she  would  be  required  to  disprove 
or  explain  the  disguise  and  other  preparation 
to  which  the  contradiction  related,  and  It 
was  therefore  contrary  to  the  rules  of  evi- 
dence that  such  an  issue  should  be  brought 
Into  the  trial. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed* 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 


JONES,    C.    J.,   GARY,   A.   J^   and 
DRICK,  J.,  concur. 
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STATE  T.  MIIiAM. 

<SupTeme  Coart  of  South  Garolina.    Jaly  S, 

1911.) 

AdITLTEBT  (i  14*)— EVIDBWCB— SuinciBNCT. 

EMdence  hM  to  sastain  a  oonyictlon  of 
adultery. 

[Ed.  Note.— For  other  casee,  tee  Adultery, 
Cent.  Dig.  ||  27,  81-^ ;  DeeTDIr  i  14.*] 

Appeal  from  General  Sessions  Clrcnit 
Court  of  Laurens  County. 

•To  be  ofBdally  reported.*' 

J.  F.  Milam  was  convicted  of  adultery,  and 
he  appeals.    Affirmed. 

Richey  &  Rlchey»  for  appellant  R.  A. 
Cooper,  SoL,  for  the  State. 

WOODS,  J.  The  defendant  was  convicted 
of  the  crime  of  adultery,  t^e  specification  of 
the  Indictment  being  that  he  was  a  married 
man  and  habitually  had  carnal  intercourse 
with  one  Anna  M&ck.  The  error  assigned  in 
the  appeal  Is  the  refusal  of  the  circuit  judge 
to  direct  a  verdict  of  acquittal  or  to  order  a 
new  trial  on  the  ground  that  no  evidence  was 
adduced  tending  to  prove  the  charge. 

The  appeal  must  fail,  for  there  was  strong 
evidence  of  the  guilt  of  the  defendant  A 
number  of  witnesses  testified  that  Anna  Mack 
lived  for  about  10  years  in  a  house  on  de- 
fendant's premises  a  short  distance  from  his 
own  dwelling.  Dorroh  Jeems  and  Walter 
Oilliam,  two  colored  men  who  had  worked  for 
Milam  and  lived  in  his  yard  in  the  other  end 
of  the  house  occupied  by  Anna  Mack,  saw 
bim  in  bed  with  her  three  times  In  two  years. 
It  does  not  clearly  appear  that  the  defendant 
was  married  at  the  time  of  the  occurrences, 
some  years  before  the  trial,  Milam's  first 
wife  having  died  some  time  before.  But  Mr. 
W.  W.  Adair,  one  of  his  white  neighbors,  tes- 
tified that  in  the  summer  of  1008  the  defend- 
ant introduced  a  woman  to  him  as  his  wife 
saying  that  they  had  been  married  in  Clin- 
ton; and  that  she  lived  with  him  for  three 
or  four  weeks  thereafter  and  then  left  him. 
In  the  fall  of  the  same  year,  according  to 
Adair's  testimony,  Milam  came  to  him  and 
asked  his  advice  as  to  reform  in  his  mode  of 
life,  and  upon  Adatr's  remonstrating  with 
him,  he  promised  to  put  the  Mack  woman  out 
Into  the  field  after  Christmas.  Alma  Irby,  a 
colored  woman,  testified  that  at  some  time 
previous  to  the  trial  Milam  had  soliclt;ed  her, 
and  upon  her  replying  by  an  accusation  that 
tie  already  had  one  negro  wife,  defendant 
0aid«  "He  had  Anna  and  he  wanted  me." 
John  D.  Owings,  sheriff  of  Laurens  county, 
also  testified  that  in  the  spring  of  1009  he 
bad  gone  to  Milam's  place  at  the  solicitation 
•of  a  negro  man  who  wished  to  marry  the 
Mack  woman,  and  that  defendant  objected  to 
the  woman's  leaving  his  premises,  but  at  last 
oonsented  when  the  sheriff  told  him  that  he 
had  no  right  to  refuse.  It  is  thus  clear  that 
there  was  evidence  tending  to  show  that  the 


illicit  relations  between  the  parties  continued 
after  the  defendant  had  married  a  second 
time. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  C.  J.,  GARY,  A.  J^  and  BY- 
DRICK»  J.»  concur. 

(»  8.  C.  2L7) 

ROWB  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.     July  7, 

1911.) 

1.  Appeal  akd  IDbxob  (|  1212*)— Fobmeb  Ap- 

PKAI/— DnratMINATION— E2FFBCr. 

On  a  former  trial,  the  court  withdrew 
plaintlfTa  cause  of  action  for  wantonneee  from 
the  jury,  and  accepted  a  verdict  for  defendant 
on  a  count  alleging  simple  negligence,  from  which 
plaintiff  appealed.  The  Supreme  Court  render- 
ed a  decision  that  the  "Judgment  of  the  circoit 
court  be  reversed  and  the  case  remanded  for  a 
new  trial."  Held,  that  the  Judgment  of  the  Su- 
preme Court  entitled  plaintiff  to  a  new  trial  on 
both  issues  of  negligence  and  wantonness. 

[Bd.  Note.r— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4713;  Dec  Dig.  %  1212.*] 

2.  Railboads   (I  236*)— CiTT  Obduiahob  — 
Speed  of  Tbair. 

A  city  ordinance  limiting  the  rate  of  speed 
of  trains  within  the  city  to  10  miles  an  hour  is 
valid. 

[Bd,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  749;   Dea  Dig.  |  23«.*] 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Spartanburg  County;  S.  W.  0.  Shipp, 
Judge. 

"To  be  oiBdally  reported." 

Action  by  C.  B.  Rowe  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tifC,  and  defendant  appeals.    Affirmed. 

The  defendant's  exceptions  referred  to  in 
the  opinion  were  as  follows: 

"(1)  Error  in  refusing  to  charge  defendant's 
seventh  request,  to  wit:  Seventh  request 
*I  <diarge  and  instruct  you  that  any  ordi- 
nance of  the  city  of  Spartanburg  limiting 
the  rate  of  speed  tp  10  miles  per  hour  is  un- 
reasonable as  applied  to  a  particular  place, 
if  the  evidence  shows  that  at  such  particu- 
lar place  it  was  Impossible  for  the  railway 
company  to  run  its  train  at  the  speed  limit- 
ed in  such  ordinance,  because  if  it  is  impos- 
sible to  obey  an  ordinance  it  is  unconstitu- 
tional.' The  error  being,  as  it  is  respectfully 
submitted,  that  this  was  a  sound  proposi- 
tion of  law,  applicable  to  the  pleadings  and 
evidence,  and  should  have  been  submitted  to 
the  Jury,  as  requested  by  the  defendant.  It 
further  being  respectfully  submitted  that  his 
honor  in  refusing  this  request  erred  in  say- 
ing to  the  Jury  that  he  had  already  charged 
it  in  another  form.  It  being  respectfully 
submitted  that  when  his  honor  instructed 
the  Jury  that  an  ordinance  passed  by  a  city 
would  be  valid,  unless  it  was  *so  unreason- 
able as  to  amount  to  spoliation  of  property 
of  the  defendant,'  he  erred,  in  that  an  ordi- 
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nance  may   be   void   for   unreasonableness,  [ 
without  actually  depriving  the  defendant  of 
Its  property. 

"(2)  In  charging  and  Instructing  the  jury 
in  reference  to  the  ordinance  limiting  the 
speed  of  the  train  as  follows:  'Now  the  de- 
fendant says  it  is  unconstitutional,  and  has 
asked  me  to  charge  you  that  10  miles  an 
hour  is.  I  cannot  charge  you  about  what  is 
reasonable,  and  what  Is  unreasonable;  I 
charge  you  that  cities  have  a  right  to  pass 
reasonable  ordinances  on  that  subject.  If 
you  come  to  the  conclusion  that  the  ordi- 
nance is  80  unreasonable  as  to  amount  to  I 
deprivation,  depriving  the  defendant  of  its 
property,  or  rendering  it  useless  under  the 
circumstances,  why  it  would  be  unreasonable 
under  the  circumstaiices,  but  I  could  not 
undertake  to  tell  you  how  many  miles;  that 
Is  a  question  for  you.  Ordinarily  a  person 
cannot  resist  a  city  ordinance  on  account  of 
mere  unreasonableness;  but  If  he  can  show, 
if  he  has  satisfled  you  by  the  greater  weight 
of  the  testimony,  that  the  ordinance  is  so 
unreasonable  as  to  amount  to  spoliation  of 
the  property  of  the  defendant,  depriving  it 
of  Its  property,  why  then  it  would  be  un- 
reasonable, and  it  would  be  warranted  In 
disregarding  the  ordinance.'  The  error  be- 
ing, as  It  is  respectfully  submitted,  that  by 
this  charge  his  honor  instructed  the  jury 
that,  unless  the  ordinance  deprived  the  de- 
fendant of  its  property,  or  was  a  spoliation 
of  its  property,  it  would  be  a  reasonable,  le- 
gal, and  valid  ordinance.  Whereas,  it  is 
resi>ectfully  submitted  that,  if  It  is  imi)ossi- 
fole  to  obey  an  ordinance,  then  it  would  be 
unreasonable,  even  though  it  did  not  amount 
to  a  spoliation  or  deprivation  of  the  property 
of  a  defendant,  and  his  honor  should  have 
so  instructed  the  jury. 

'*(3)  Because  his  honor  erred  in  submitting 
to  the  jury  the  cause  of  action  as  to  the 
negligence  of  the  defendant,  and  in  submit- 
ting to  them  the  question  whether  the  de- 
fendant was  negligent  or  not,  and  In  in- 
structing the  Jury  that  they  could  find  a  ver- 
dict against  the  defendant  under  this  cause 
of  action.  The  error  being,  as  it  is  respect- 
fully submitted,  that  this  issue  having  been 
determined  in  favor  of  the  defendant  when 
the  case  was  tried  before  Special  Judge  C. 
O.  Featherstone,  and  there  being  no  appeal 
from  the  verdict  and  judgment  on  this  is- 
sue, it  is  res  adjudicata. 

"(4)  Because,  when  this  case  was  tried  be- 
fore Special  Judge  C.  G.  Featherstone,  the 
issue  under  the  cause  of  action  as  to  the  al- 
leged negligence  of  the  defendant  having 
been  submitted  to  the  jury,  and  the  verdict 
of  the  Jury  being  in  favor  of  the  defendant, 
and  there  being  no  appeal  from  this  verdict, 
it  was  error  for  his  honor  to  have  submitted 
this  issue  to  the  jury. 

'*(5)  Because  his  honor  having  instructed 
the  jury  as  follows:  'Now,  Mr.  Foreman,  If 
you  come  to  the  conclusion  that  the  plaintiff 
is  entitled  to  recover  in  this  case,  if  you 


come  to  the  conclusion  that  he  Is  entitled 
to  recover  on  his  allegations  of  negligence, 
either  under  the  statute  or  common  law. 
he  is  entitled  to  recover  his  actual  dam- 
ages. In  a  case  like  this  the  measure  of 
damages  would  be  the  value  of  the  prop- 
erty destroyed  at  the  time  it  was  destroy- 
ed, together  with  legal  interest  on  that 
amount  from  the  time — ^when  was  this  suit 
brought?  Mr.  Wilson:  September  2d  was 
the  date  of  the  accident  Court:  I  don't 
know  whether  the  measure  of  damages 
would  be  from  the  time  of  the  accident  or 
from  the  time  that  the  suit  was  brought. 
Mr.  Wilson:  From  the  accident,  your  honor; 
that  is  when  the  damage  was  done.  Court: 
Then  if  you  find  that  he  is  entitled  to  that, 
you  conclude  what  the  value  of  the  property 
was  at  the  time  of  the  accident,  and  add 
to  that  interest  at  the  legal  rate  of  Interest, 
he  sues,  not  only  for  actual  damages,  but 
for  punitive  damages  also.  If  yon  come  to 
the  conclusion  that  the  defendant  company 
was  willful,  why  then  you  would  add  such 
amount  of  money  as  you  thought  would  be 
sufficient  or  proper  to  put  as  punishment  up- 
on the  defendant  for  the  willful  acts,  if 
you  find  such,  because  punitive  damages  are 
given,  not  for  the  purpose  of  compensating 
the  plaintiff  in  the  case,  but  are  given  for 
the  purpose  of  punishing  the  defendant  and 
to  act  as  a  warning  to  others  to  avoid  simi- 
lar acts,  as  well  as  for  the  purpose  of  vin- 
dicating the  rights  of  the  plaintiff.  So  If 
you  come  to  the  conclusion  that  he  is  en- 
titled to  any  damages,  you  can  add  such 
amount  to  the  actual  damages  as  you  see 
proper,  but  not  exceeding  the  sum  claimed 
in  the  complaint,  which  is  $500.  Now,  gen- 
tlemen, I  think  that  Is  about  all.'  And 
the  verdict  of  the  Jury  showing  that  they 
did  not  conclude  that  the  defendant  was 
guilty  of  willfulness  or  wantonness,  his  hon- 
or erred  in  not  granting  a  new  trial  on  the 
ground  that  the  verdict  of  the  Jury,  being 
only  for  the  actual  value  of  the  property 
and  the  interest  thereon,  showed  that  they 
rendered  this  verdict  against  the  defendant 
under  the  cause  of  action  for  negligence,  and 
that  as  such  issue  had  been  previously  de- 
termined in  the  case  when  tried  before  Spe- 
cial Judge  C.  C  Featherstone,  it  was  res  ad- 
judicata, and  should  not  have  been  passed 
upon  by  the  jury. 

**(6)  Because  his  honor,  in  refusing  the 
motion  for  a  new  trial  on  the  first  ground 
upon  which  it  was  made,  erred  In  holding 
that  under  the  Judgment  of  the  Supreme 
Court  on  the  appeal  from  the  verdict  and 
Judgment  heretofore  rendered  the  plaintiff 
was  entitled  to  a  trial  de  novo  upon  both 
the  issues  of  negligence  and  wantonness 
raised  by  the  pleadings;  whereas,  it  Is  re- 
spectfully submitted,  his  honor  should  have 
held  that  in  granting  the  new  trial  this 
court  only  passed  upon  the  issues  raised  by 
the  exceptions  then  before  it,  and,  as  sudi 
exceptions  only  raised  the  question  of  error 
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tn  not  submitting  to  the  jury  the  Issues  un- 
der the  cause  of  action  for  willfulness  and 
wantonness,  that  this  court  in  granting  the 
new  trial  only  granted  a  new  trial  as  to 
such  issues. 

"(7)  Because,  when  it  appeared  to  his  hon- 
or that  there  was  no  exception  from  the 
verdict  of  the  Jury  and  judgment  of  the 
court  when  the  case  was  tried  before  Special 
Judge  C.  C.  Featherstone,  as  to  the  cause  of 
action  alleging  negligence,  his  honor  should 
have  held  that  in  granting  the  new  trial  the 
Supreme  Court  only  granted  it  as  to  the 
cause  of  action  alleging  willfulness  and  wan- 
tonness/' 

Sanders  ft  De  Pass,  for  appellant  Stan- 
irame  Wilson,  for  respondent 

OART,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
defendant  There  was  a  former  appeal  here- 
in.   85  S.  C.  23,  66  S.  E.  1056. 

The  complaint  contains  two  causes  of  ac- 
tion, one  based  on  negligence,  and  the  oth- 
er on  wantonness.  On  the  former  trial,  his 
^M>nor,  the  Presiding  Judge,  ruled,  that  Uiere 
was  no  testimony  tending  to  show  wanton- 
ness on  the  part  of  the  defendant,  and 
withdrew  that  cause  of  action  from  the  con- 
sideration of  the  jury.  The  jury  then  ren- 
dered a  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  appealed  to  this  court, 
whose  judgment  was  as  follows:  *'It  Is  the 
judgment  of  this  court  that  the  judgment 
of  the  circuit  court  be  reversed,  and  the 
case  remanded  for  a  new  trial."  On  the 
second  trial  of  the  case  in  the  circuit  court 
the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $357.60,  and  the 
defendant  appealed  upon  exceptions  which 
will  be  reported. 

The  ilrst  question  that  will  be  considered 
Is  whether  there  was  error  on  the  part  of 
his  honor,  the  Presidhig  Judge,  in  constru- 
ing the  judgment  of  the  Supreme  Court 
The  record  contains  the  following  state- 
ment: "This  is  a  motion  for  a  new  trial 
made  by  the  defendant  upon  the  following 
grounds:  'Because,  it  is  respectfully  submit- 
ted, no  issue  should  have  been  submitted  to 
the  jury,  except  the  issue  as  to  the  liability  of 
the  defendant  under  the  alleged  cause  of 
action,  for  willfulness  and  wantonness.' 
^  *  ^  When  this  motion  was  made,  my 
attention  was  called  to  the  fact  that  Spe- 
cial Judge  Featherstone  had  withdrawn  the 
cause  of  i^ctlon  as  to  the  willfulness  and 
wantonness  of  the  defendant  from  the  jury, 
and  had  only  submitted  to  them  the  issue 
aM  to  negligence  of  the  defendant  and  that 


the  appeal  only  auestioned  the  correctness 
of  the  rulings  of  his  honor  in  withdrawing 
the  cause  of  action  alleging  willfulness  and 
wantonnoss  on  the  part  of  the  defendant 
The  record  of  the  former  trial  in  this  case 
is  not  before  me,  but  I  have  the  opinion  of 
the  Supreme  Court  granting  a  new  trial. 
The  language  of  that  opinion  is  as  follows: 
'It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial.'  It 
will  be  seen  that  there  is  no  limitation  or  re- 
striction upon  this  order  directing  a  new 
trial;  and  the  plaintiff  was  entitled,  under 
the  decision  of  the  Supreme  Court,  to  a  trial 
de  novo  upon  both  the  Issues  of  negligence 
and  wantonness  raised  by  the  pleadings.  I 
therefore  refuse  the  motion,  so  far  as  this 
ground  is  concerned." 

[1]  The  former  appeal  was  from  the  judg- 
ment entered  upon  the  verdict  and  not 
merely  from  the  ruling  of  his  honor,  the 
Presiding  Judge,  in  withdrawing  from  the 
jury  the  cause  of  action  for  punitive  dam- 
ages. The  motion  for  a  new  trial  on  this 
ground  was  therefore  properly  overruled,  as 
the  judgment  was  reversed. 
[2]  The  next  question  is  whether  the  Pre- 
siding Judge  erred  in  charging  the  jury  that 
the  ordinance  of  the  city  of  Spartanburg, 
relative  to  the  speed  of  trains  within  its 
limits,  would  be  a  valid  ordinance,  unless 
it  amounted  to  a  spoliation  of  defendant's 
property.  We  deem  it  only  necessary  to 
state  that  the  authorities  cited  by  the  re- 
spondent's attorney  clearly  show  that  the  ex- 
ceptions raising  this  quetslon  cannot  be  sus- 
tained. 

Affirmed. 

WOODS  and  HTDRICK,  JJ.,  concur. 

WOODS,  J.  I  concur,  but  think  some- 
thing should  be  said  as  to  the  refusal  of 
the  following  request  to  charge:  *'I  charge 
and  instruct  you  that  any  ordinance  of  the 
city  of  Spartanburg  limiting  the  rate  of 
speed  to  10  miles  an  hour  is  unreasonable 
as  applied  to  a  particular  place,  if  the  evi- 
dence shows  that  at  such  particular  place 
it  was  Impossible  for  the  railway  company 
to  run  its  train  at  the  speed  limited  in  such 
ordinance,  because  if  it  is  impossible  to  obey 
an  ordinance  it  is  unconstitutional."  This 
request  was  eamestiy  pressed  in  argument 
and  it  is  not  without  appearance  of  fair- 
ness ;  but  it  is  unsound,  in  that  it  leaves  out 
of  consideration  the  question  whether  by  the 
exercise  of  due  care  and  ekiil,  the  defend- 
ant railroad  company  could  not  have  so  con- 
structed its  track  as  to  enable  it  to  comply 
with  the  speed  ordlnanceii 
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(Supreme  Ooart  of   Soath  Carolina.     July  8, 

1911.) 

EJviDENOK  (I  432*)— Parol  Bvidencbt-Vajit- 

IIVG  PBOMISSOBT  NOTES. 

Where  a  note  only  ezpreasea  a  general  con- 
sideration  by  the  words  "for  value  received/' 
parol  evidence  is  admissible  to  show  a  failure  of 
consideration  arising  out  of  the  nonperform- 
ance of  the  payee  of  his  part  of  an  a^rreement. 
[Bd.  Note.— For  other  cases,  see  EMdence, 
Gent.  Dig.  H  1{|61-1989 ;  Dec  Dig.  |  432.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Bmest  Moore,  Special 
Judge. 

Action  by  S.  S.  Russell  against  J.  A.  Till- 
man and  another.  From  a  •  judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded. 

R.  B.  Wylie,  for  appellants.  J.  Harry  Fos- 
ter, for  respondent 

GARY,  A.  J.  This  Is  an  action  on  a  prom- 
issory note,  of  which  the  following  is  a  copy: 
"$97.24.  Lancaster,  S.  C,  March  20,  1909. 
On  or  before  the  first  of  November  next 
(1909),  we  promise  to  pay  to  S.  S.  Russell,  at 
Columbia,  S.  C,  ninety-seven  and  24/100  dol- 
lars, for  value  received.  [Signed]  J.  A.  Till- 
man, D.  C.  Barnes.*' 

The  answer  of  the  defendants  was  as  fol- 
lows: 

"(1)  That  they  deny  each  and  every  alle- 
gation contained  in  the  complaint,  excepting 
those  allegations  hereinafter  admitted. 

**(^)  That  they  admit  that,  on  or  about  the 
20th  day  of  March,  1909,  at  Lancaster,  S.  C, 
they  executed  a  certain  promissory  note  for 
$97.24,  made  payable  to  the  plaintiff  on  No- 
vember 1,  1909,  and  delivered  same  to  one  C. 
O.  Garrett,  colored,  the  agent  of  the  plaintiff, 
but  these  defendants  aver  that  no  considera- 
tion whatever  has  moved  from  the  plaintiff 
to  these  defendants,  and  they  therefore  plead 
a  failure  of  consideration  of  said  note,  for 
the  reasons  set  forth  in  the  succeeding  para- 
graphs of  this  answer. 

"(8)  That  plaintiff,  through  his  said  agent, 
C.  Q.  Garrett,  colored,  on  or  about  March  20, 
1909,  sold  to  these  defendants  the  exclusive 
right  to  sell  in  the  said  county  of  Lancaster 
certain  quilters,  known  as  the  'Favorite  Quil- 
ter,'  the  county  right  being,  as  said  agent 
claimed,  the  sum  of  1121.24.  That  the  said 
agent  represented  that  there  was  good  money 
in  the  sale  of  his  quilters,  and  promised  to 
ship  immediately  to  defendants  a  number  of 
the  quilters,  at  and  for  the  price  of  |1.95 
each,  which  defendants  were  to  sell  for  $4.45 
each,  and  from  the  sales  defendants  were  to 
remit  to  plaintiff  $1.95  for  each  quilter  sold. 
That  the  defendants,  relying  upon  the  good 
faith  and  representations  of  the  agent  of  the 
plaintiff,  at  the  earnest  request  of  said  agent, 
paid  to  the  said  agent  the  sum  of  $24  in 
part  of  said  county  right,  and  executed  their 


Joint  note  for  $97.24,  the  balance  of  said 
county  right,  and  delivered  said  note  to  the 
said  agent  of  plaintiff.  That  defendants  at 
the  same  time  paid  to  the  said  agent  the  sum 
of  $2.50  for  a  model  or  sample  of  the  said 
'Favorite  Quilters/  which  is  absolutely 
worthless. 

''(4)  That  the  pUintiff  has  wholly  failed 
to  carry  out  his  part  of  the  contract,  and  has 
never  sent,  as  be  promised  by  his  said  agent, 
any  of  the  said  quilters. 

**(5)  That  these  defendants  have  been  de- 
ceived, defrauded,  and  damaged  by  plaintiff, 
through  his  said  agent,  and  therefore  set  up, 
by  way  of  counterclaim  to  plaintiff's  action, 
the  sum  of  $26.50  paid,  as  above  set  forth,  by 
these  def endantSy  to  the  said  agent  of  plain- 
tiff." 

We  have  not  reproduced  the  answer  in  full, 
for  the  reason  that  his  bonor,  the  presiding 
Judge,  ruled  that  it  interposed  only  two  de- 
fenses, to  wit,  fraud  and  a  counterclaim. 

The  Instrument  of  writing  assigning  to  the 
defendants  the  exclusive  right  to  sell  the 
quilters  in  Lancaster  county  recites  that  the 
consideration  was  the  sum  of  $121.24,  paid  in 
hand  to  the  plaintiff,  the  receipt  of  which 
was  therein  acknowledged.  There  was  tes- 
timony tending  to  show  failure  of  considera- 
tion arising  out  of  the  nonperformance  by 
the  plaintiff  of  his  part  of  the  contract  The 
record  shows  that  his  honor,  the  presiding 
Judge,  made  the  following  ruling:  ""Mr.  Fos- 
ter: I  move  to  strike  out  all  evidence  which, 
in  any  way,  seeks  to  vary  or  change  the 
terms  of  this  note.  The  Court:  Yes,  sir. 
He  can't  vary  the  terms  of  the  note  by  parol 
evidence.  Anything  that  varies  the  note  or 
contract  I  will  have  to  strike  out"  At  the 
close  of  the  testimony,  the  plaintiff's  attorney 
made  a  motion  for  the  presiding  Judge  to 
direct  a  verdict  in  favor  of  the  plaintiff,  for 
the  amount  of  the  note,  less  the  counter- 
claim of  $26.60,  which  was  granted,  on  the 
ground  that  there  was  no  testimony  tending 
to  show  fraud,  and  that  the  only  other  de- 
fense upon  which  the  defendants  could  rely 
was  the  counterclaim  for  $26.50. 

The  practical  question  presented  by  the  ex- 
ceptions is  whether  there  was  error  on  the 
part  of  the  presiding  Judge  In  striking  out 
the  testimony  hereinbefore  mentioned,  on  the 
ground  that  it  tended  to  vary  the  terms  of 
the  note  and  the  said  instrument  of  writing^ 
assigning  the  right  to  sell  the  quilters  in  Lan- 
caster county. 

By  reference  to  the  answer  of  the  defend- 
ants, it  will  be  seen  that  it  interposes  three 
defenses,  failure  of  consideration,  fraud,  and 
a  counterclaim.  *'Wben  the  note  expresses 
no  consideration,  or  a  merely  formal  or  gen- 
eral consideration,  as  by  the  usual  words 
*value  received,'  or  by  similar  general  or 
formal  expressions,  it  is  evident  that,  tf  the 
true  consideration  rests  in  an  agreement, 
written  or  oral,  between  the  parties,  the  proof 
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of  such  agreement  does  not  necessarily  tend 
to  change  the  terms  of  the  note,  although  by 
showing  the  true  consideration  upon  which 
It  is  given  It  may  control  the  recovery  upon 
the  note.'  McGrath  ft  By  rum  y.  Barnes,  13 
8.  €.  328,  36  Am.  Rep.  687. 

In  the  case  of  Oroesheck  ▼.  Marshall,  44 
8.  C.  538,  22  S.  E.  743,  the  action  was  on  a 
promissory  note,  executed  by  J.  Q.  Marshall 
In  favor  of  John  W.  Stokes,  as  payee,  who 
Indorsed  the  note,  after  maturity,  to  the 
plaintiff,  GroecTbeck.  The  defendant.  Mar- 
shall,  contemporaneously  with  the  execution 
of  the  note,  took  from  Stokes  a  receipt,  and 
after  maturity  of  the  note  the  said  J.  Q. 
Marshall  delivered  a  certificate  to  J.  Foster 
Marshall,  which  Instruments  of  writing  were 
Introduced  In  evidence,  for  the  purpose, 
among  other  things,  of  showing  faUure  of 
consideration  of  the  note.  The  ruling  of  the 
court  in  that  case  was  as  follows:  "We  will 
next  consider  whether  parol  evidence  was 
admissible  to  show  the  •  ♦  •  failure  of 
consideration  of  the  note.  The  note  recites 
•imply  that  it  was  for  value  received.  In  a 
case  of  this  kind,  the  case  of  McGrath  ft 
Byrum  v.  Barnes,  13  S.  C.  828  [36  Am.  Bep. 
687],  shows  that  parol  evidence  is  admissible 
to  show  the  true  consideration.  •  •  • 
The  receipt  and  certificate  were  introduced 
In  evidence  by  the  plaintiff  for  the  purpose  of 
showing  the  consideration.  Defendant's  tes- 
timony was  introduced  for  the  purpose  of 
showing  the  consideration  of  the  notet  and 
Bot  for  the  purpose  of  varying  the  terms  of 
the  receipt  and  certificate.  The  receipt  and 
the  certificate  were  to  be  considered  by  the 
jury  in  coming  to  a  conclusion  as  to  what 
was  the  real  consideration  of  the  note,  but 
their  introduction  In  evidence  did  not  pre- 
vent the  defendant  from  showing  the  real 
consideration  thereof."  These  authorities 
show  that  the  presiding  Judge  erred  in  strik- 
ing out  said  testimony. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 
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(Supreme  Court  of  South  Carolina.    July  7, 

1911.) 

UsTTBi  (I  23*)— Notes— Interest  to  Matub- 

ITT. 

Under  Civ.  Code  1902,  $  1662,  which  makes 
7  per  cent,  the  maximum  legal  rate  of  interest, 
and  section  1663,  which  provides  that  any  per- 
son receiving  more  than  the  legal  rate  of  in- 
terest shall  forfeit  all  interest,  and  recover  the 
original  debt  without  interest  or  costs,  it  is  not 
usurious  for  the  bolder  of  notes  bearing  a  legal 
rate  of  interest  npon  disconntin^  the  notes  at 
the  maker's  request  to  calculate  mterest  to  ma- 
turity, since  it  is  only  the  performance  of  a 
lawful  contract  tendered  and  accepted  in  ad- 
vance of  the  stipulated  time. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §S  42-50;    Dec.  Dig.  §  23.«1 


Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  W.  B.  Gruber,  Spe> 
cial  Judge. 

•*To  be  officially  reported." 

Action  by  A.  B.  Cooke  against  W.  F. 
Young,  as  administrator  of  S.  T.  Polneer,  de- 
ceased. Judgment  for  defendant,  and  plain* 
tilt  appeals.    Affirmed. 

Johnson  &  Nash,  for  appellant  Sanders 
&  De  Pass,  for  respondent 

JONES,  C.  J.  This  action  w^as  to  recover 
forfeiture  for  alleged  usury.  Jury  trial  was 
waived,  and  the  case,  upon  an  agreed  state- 
ment of  the  facts,  was  submitted  to  Hon. 
W.  B.  Gruber,  presiding  as  special  Judge, 
who  dismissed  the  complaint  On  November 
7,  1908,  Arthur  B.  Cooke,  the  plaintiff,  gave 
Samuel  T.  Poineer,  defendant's  intestate, 
two  notes  tot  |600  each,  one  due  oa  Jan- 
uary 1,  1910,  and  the  other  on  July  1,  1910, 
with  interest  from  date  at  7  per  cent  per 
annum,  secured  by  a  mortgage  of  real  es- 
tate in  the  city  of  Spartanburg,  S.  C.  Plain- 
tiff afterwards  moved  to  California,  and  on 
July  21,  1909,  Inquired  by  letter  of  the  ad- 
ministrator what  he  would  take  in  cash  pay- 
ment of  the  notes  by  September  1st  to 
which  the  administrator  replied  that  he  was 
advised  that  he  had  no  authority  other  than 
to  collect  the  notes  according  to  their  tenor, 
and  could  not  discount  them,  but  would  re- 
ceive the  whole  amount  if  he  desired  to  pay. 
On  August  4,  1909,  J.  T.  Willard,  a  real 
estate  agent  representing  plaintiff,  having 
sold  the  mortgaged  property,  paid  to  defend- 
ant's attorneys  the  amount  due  upon  the 
notes  and  mortgage,  with  interest  calculated 
to  the  maturity  of  the  notes,  the  interest 
amounting  to  (117.60.  The  plaintiff  brought 
action  to  recover  double  this  sum,  claiming 
that  It  was  usurious  to  receive  interest  in 
excess  of  the  amount  of  interest  accrued 
up  to  the  date  of  payment 

The  action  is  sought  to  be  maintained  un- 
der the  provisions  of  sections  1662  and  1663 
of  the  Code,  as  follows: 

"No  greater  interest  than  seven  (7)  per 
cent  per  annum  shall  be  charged,  taken, 
agreed  upon  or  allowed  upon  any  contract 
arising  in  this  state  for  the  hiring,  lending 
or  use  of  money  or  other  commodity,  either 
by  way  of  straight  interest  discount  or 
otherwise,  except  upon  written  contracts, 
wherein  by  express  agreement  a  rate  of 
interest  not  exceeding  eight  per  cent  may  be 
charged. 

"Any  person  or  corporation*  who  shall  re- 
ceive or  contract  to  receive  as  interest  any 
greater  amount  than  is  provided  for  in  the 
preceding  section  shall  forfeit  all  interest 
and  the  costs  of  the  action  and  such  portion 
of  the  original  debt  as  shall  be  due  shall  be 
recovered  without  interest  or  costs,  and 
where  any  amount  so  charged  or  contracted 
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for  has  been  actually  received  by  such  per- 
son or  corporation,  he  or  she,  or  they  shall 
also  forfeit  double  the  total  amount  receiv- 
ed In  respect  of  interest,  to  be  collected  by 
a  separate  action  or  allowed  as  a  counter- 
claim in  any  action  brought  to  recover  the 
principal  sum." 

It  is  conceded  that  there  Is  no  usury  in 
the  term  of  the  contract  It  cannot  there- 
fore be  usury  to  receive  payment  according 
to  such  terms.  The  fact  that  the  debtor 
for  his  own  convenience  voluntarily  chooses 
to  pay  before  maturity  the  amount  of  prin- 
cipal and  interest  due  at  maturity  cannot 
operate  to  taint  the  transaction  with  usury, 
as  that  is  nothing  more  than  performance  of 
a  lawful  contract,  although  toidered  and 
accepted  in  advance  of  the  stipulated  time. 
The  statute  has  no  reference  to  the  receipt 
of  the  principal  debt  The  receipt  of  the  in- 
terest in  advance  of  the  time  of  stipulated 
payment  could  not  be  within  the  statute, 
which  has  been  construed  not  to  forbid  the 
taking  of  lawful  interest  annually  tn  ad- 
vance. Newton  v.  Woodley,  55  S.  C.  132,  32 
8.  B.  531,  33  S.  E.  1 ;  Hey  ward  v.  WiUiams, 
63  S.  0.  470,  41  S.  B.  550. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HT- 
DRICK,  JJ.,  concur. 


(89  8.  C.  153) 

STATE)  V.  BARWICK. 

(Supreme  Court  of  South  Carolina.    July  5, 

1911.)  ' 

1.   mTNESSBS     (I     301*)— CaOSS-EbCAMINATION 

—Accused  Persons. 

In  the  trial  of  a  police  officer  for  homicide, 
wherem  be  claimed  that  decedent  was  shot  by  a 
man  pursued  by  the  officer,  it  was  proper  to 
ask  accused  on  cross-examination  if  he  did  not 
gve  certain  testimony  before  the  mayor's  court 
showing  that  the  pursued  man  could  not  have 
hit  decedent,  the  evidence  not  being  improper, 
as  in  effect  compelling  accused  to  testify  against 
himself  in  violation  of  Const  art.  1,  §  17. 

[EM.  Note.— For  other  cases,  see   Witnesses, 
Cent  Dig.  §1  1043-1046;   Dec.  Dig.  |  SOI.-*] 

Z  WrrwBssEs    (|   305*)—Cbobs- Examination 
—Accused  Persons. 

Under  Cr.  Code  1902^  §  64,  permitting  ac- 
cused to  testify  if  he  desires  to  do  so,  and  un- 
der section  65,  providing  that  no  person  shall 
be  required  to  answer  any  question  tending  to 
incriminate  himself,  when  an  accused  voluntar- 
ily elects  to  testify,  he  assumes  the  position  of 
an  ordinary  witness,  and  is  subject  to  cross- 
examination  to  test  his  accuracy,  veracity,  and 
credibility,  subject  to  the  control  of  the  trial 
court,  and  subject  to  his  right  to  decline  to  an- 
swer any  question  tendhig  to  incriminate  him. 

[Ed.   Note.— For  other  cases,   see  Witnesses. 
Cent  Dig.  U  1053-1057;  Dec.  Dig.  §  306.*] 

8.  CaiMiNAL  .Law  (|  448*)— Evidenci&-Opin- 

lONS. 

In  a  homicide  case,  a  witness  may  state 
the  direction  of  a  shot,  judging  from  his  hear- 


ing its  sound,  the  testimony  not  being  inadmis- 
sible as  stating  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1035-1039,  1041-1043, 
1048-1051;   Dec.  Dig.  |  448.*] 

4.  Chimin AL  Law   (|  858*)— Taking   Pafkbs 
TO  Jury  Room— Judicial  Discbetion. 

In  a  homicide  case,  it  wss  not  an  abuse  of 
discretion  to  permit  the  jury,  in  retiring,  to 
take  with  them  a  diagram  of  the  locality  of  the 
shooting  which  had  been  introduced  in  evidence, 
any  incorrectness  of  the  dlagxam  being  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.   Dig.   U  2056-2059;    Dec    Dig.  i 

5.  Criminal   Law  tl   812*)— iNaTBUonoHs— 
Racial  Prejudice. 

Where,  in  the  trial  of  a  police  officer  for 
homicide  while  pursuing  a  thiru  person,  one  of 
accused's  witnesses  admitted  that  he  may  have 
said  in  a  joking  way  that  **the  country  was 
going  to  the  devil  if  they  could  convict  a  white 
man  for  killing  a  negro^"  it  was  proper  to  in- 
struct that  the  law  Is  applicable  the  same  to 
every  man,  and  knows  no  peti  nor  difference  be- 
tween an  Indian,  Japanese,  citizen  of  the  state, 
African,  or  Caucasian,  etc 

[EM.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1974^1978;  Dec  Dig.  i 
812.*] 

6.  Homicide  (S  341*)— Instbuotions— Circum- 
stantial Evidence. 

Where,  in  a  homicide  case,  the  state's  evi- 
dence was  both  direct  and  circumstantial,  it 
wss  not  reversible  error  to  omit  to  instruct  that 
when  proof  rests  upon  circumstantial  evidence 
the  circumstances  must  have  admitted .  of  no 
other  reasonable  hypothesis  than  guilt,  where  no 
special  instruction  was  requested,  and  the  gen- 
eral law  applicable  to  the  case  was  charged. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  §  721 ;   Dec.  Dig.  {  341.*] 

Appeal  from'  General  Sessions  Circuit  Couri 
of  Sumter  County;    Thos.  S.  Sease^  Judge. 

'To  be  officially  reported." 

Robert  M.  Barwick  was  convicted  of  man- 
slaughter, and  he  appeals.     Affirmed. 

H.  C.  Haynsworth,  for  appellant.  P.  H. 
Stoll,  Sol.,  for  the  State. 


JON£»,  C.  J.  [1]  The  defendant  In  Octo- 
ber, 1908,  was  policeman  of  the  town  of  Pine- 
wood  in  Clarendon  county,  and  on  arrival 
of  the  Saturday  night  train  from  Sumter 
was  opening  a  way  through  the  crowd  for 
some  lady  passengers,  when  Thomas  Single- 
ton, according  to  defendant's  version,  de- 
clared he  would  stand  back  for  no  damn 
man,  whereupon  defendant  seized  Singleton 
to  arrest  him  for  cursing  and  refusing  to 
open  the  way.  Singleton  broke  loose  and  ran, 
and  the  defendant  pursued,  firing  his  pistol 
towards  him  several  times.  The  deceased, 
Sam  Bracy,  was  standing  in  line  of  the  fir- 
ing and  was  struck  by  a  bullet,  which  gave 
him  a  mortal  wound,  of  which  he  died  some 
days  later  in  a  hospital  in  Sumter,  S.  C. 
The  defendant  was  indicted  for  the  murder 
of  Bracy,  and  was  convicted  of  manslaugh- 
ter with  recommendation  of  mercy. 

The  testimony  for  the  state  was  to  the 
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effect  that  deceased  was  struck  by  a  bullet 
from  the  pistol  of  defendant,  but  the  defend- 
ant testified  to  the  effect  that  Singleton 
while  running  away,  or  some  one  in  the  di- 
rection he  was  running,  shot  at  defendant, 
that  defendant  did  not  shoot  until  after  this 
firing,  and  the  suggestion  was  that  deceased 
may  have  been  shot  by  Singleton.  On  cross- 
examination  of  defendant,  who  had  testified 
in  his  own  behalf,  the  solicitor  was  allowed 
to  interrogate  defendant  as  to  his  statements 
under  oath  before  the  mayor's  court.  De- 
fendant was  asked  if  he  did  not  state  before 
the  mayor:  "I  did  not  see  Singleton  with  a 
pistol,  but  he  shot  back  at  this  place,  also 
he  shot  before  he  got  to  the  man  that  was 
shot"  "If  Singleton  shot  at  all  he  shot  be- 
fore he  got  to  the  man  that  was  stiot"  The 
effect  of  this  statement,  if  true,  would  be  to 
show  that  if  Singleton  shot  in  such  a  situa- 
tion he  could  not  have  hit  deceased.  The  de- 
fendant denied  that  he  made  such  statement, 
and  no  effort  was  made  to  contradict  by 
any  written  statement  or  otherwise. 

The  first,  second,  and  third  exceptions  al- 
lege that  it  was  error  to  admit  this  testi- 
mony, which  in  effect  was  compelling  de- 
fendant to  give  testimony  against  himself  in 
violation  of  article  1,  |  17,  of  the  Constitu- 
tion, which  provides  that  no  person  shall  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself.  Appellant  relies  upon 
State  V.  Senn,  32  S.  G.  396,  11  S.  E.  292,  to 
sustain  these  exceptions,  but  we  do  not  think 
the  case  is  controlling.  The  question  in  that 
case  was  whether  the  coroner  could  testify 
as  to  statements  made  at  the  inquest  by  one 
then  examined  as  a  witness,  who  was  after^ 
wards  indicted  and  was  on  trial.  Justice 
Mclver  was  of  the  opinion  that  parol  evidence 
of  such  statement  was  not  admissible  when 
the  statement  was  in  writing,  and,  further, 
that  such  admissions  were  not  free  and  vol- 
untary when  made  by  a  witness  under  sum- 
mons to  testify.  Justice  McGowan  held  the 
testimony  admissible.  While  Chief  Justice 
Simpson  appears  to  have  concurred  general- 
ly in  the  opinion  of  Justice  Mclver,  he  nev- 
ertheless indorsed  on  the  opinion  of  Justice 
McGowan  his  reasons  for  not  concurring 
therein,  and  these  reasons  contained  no  ob- 
jection to  the  view  of  Justice  McGowan  on 
this  point  The  question  at  bar  is  different 
Section  64  of  the  Criminal  Code  of  1902,  pro- 
vides: [2]  "In  the  trial  of  all  criminal  cases 
the  defendant  shall  be  allowed  to  testify  (if 
he  desires  to  do  so,  and  not  otherwise)  as 
to  the  facts  and  circumstances  of  the  case  ;** 
and  section  65  provides  that  no  person  shall 
be  required  to  answer  any  question  tending 
to  criminate  himself.  When  a  defendant 
voluntarily  elects  to  be  a  witness  in  his  own 
behalf  he  thereby  assumes  the  position  oi 
any  ordinary  witness,  and  is  therefore  sub- 
ject to  cross-examination  to  test  his  accura- 
cy, veracity,  or  credibility,  subject  to  the 
control  of  the  trial  court  and  subject  to  his 
right  to  decline  to  answer  any  question  tend- 


ing to  criminate  him.  State  v.  Williamson. 
65  S.  O.  245,  43  S.  £2.  671;  State  v.  Andrews, 
73  S.  O.  260,  53  S.  E.  423;  State  v.  Stukes, 
73  S.  C.  391,  53  S.  B.  643;  Statft  v.  Rowell, 
75  S.  C.  508,  56  S.  E.  23;  State  v.  Hunter, 
82  S.  O.  157,  63  S.  E.  685. 

[8]  The  witness  Toomer,  over  objection 
that  the  testimony  was  matter  of  opinion, 
was  allowed  to  state  the  direction  of  the 
first  shot  he  heard.  Judging  from  the  sound 
of  it  The  exception  to  this  ruling  cannot 
be  sustained.  A  conclusion  as  to  the  direc- 
tion of  sound  is  an  instantaneous  deduction 
or  impression  from  the  sense  of  hearing  and 
does  not  fall  within  the  class  of  opinion  evi- 
dence, but  is  a  matter  of  fact  or  imowledge, 
within  the  rules  of  the  law.  McKelvey  on 
Ev.  pars.  i23-124. 

[4]  When  the  Jury  was  about  to  retire 
they  asked  whether  they  might  take  with 
them  a  diagram  of  the  locality  of  the  shoot- 
ing which  had  been  introduced  in  evidence 
without  objection.  Counsel  for  defendant 
called  attention  to  the  fact  that  the  diagram 
was  incorrect  and  by  this  objected  to  the 
Jury  having  the  diagram.  The  court  per- 
mitted the  Jury  to  take  the  diagram  with 
them  and  this  action  is  the  basis  of  an  ex- 
ception. "Allowing  papers  introduced  in  evi- 
dence to  be  taken  by  the  Jury  to  their  room 
rests  in  the  discretion  of  the  presiding  Judge, 
which  will  not  be  disturbed  except  in  case 
of  abuse."  Church  v.  Elliott  65  S.  C.  258, 
43  S.  E.  674.  We  find  no  abuse  of  discretion 
here.  Whatever  evidence  there  was  to  show 
wherein  the  diagram  was  incorrect  was  be- 
fore the  Jury. 

[5]  One  of  the  witnesses  for  the  defense 
admitted  that  he  may  have  said  in  a  Joking 
way,  without  meaning  it  that  the  country 
was  going  to  the  devil  if  they  would  convict 
a  white  man  for  killing  a  negro.  The  court 
charged  the  Jury:  *The  law  is  applicable 
the  same  to  every  man.  The  law  knows  no 
pets.  The  law  knows  no  difference  between 
an  Indian,  Japanese,  a  citizen  of  the  state, 
an  African  or  a  Caucasian.  I  could  not 
charge  you  different  law  according  to  the 
parties  interested,  much  less  could  you  try 
the  facts  differently,  the  parties  being  of  a 
different  race,  either  Japanese,  Chinese,  Af- 
rican, or  Caucasian.  There  is  no  color  line 
in  the  law,  and  there  shall  be  none  under 
your  oath  in  the  Jury  box."  The  appellant 
excepts  to  this  charge  as  upon  a  matter  not 
in  Issue,  and  as  tending  to  divert  the  Jury 
from  the  true  consideration  of  his  defense. 
We  think  the  charge  was  not  only  sound, 
but  was  proper  in  the  circumstances,  and 
could  not  possibly  have  prejudiced  any  right 
of  defendant 

The  thirteenth  exertion  is  based  upon  a 
misappreh^ision  of  the  charge  as  it  clearly 
appears  therein  that  the  Jury  were  instructed 
that  to  convict  defendant  they  must  find  him 
guilty  beyond  a  reasonable  doubt 

[6]  The  fourteenth  exertion  assigns  error 
in  failing  to  instruct  the  Jury  that  when  the 
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proof  of  the  state  rests  upon  drcmnstantial 
eyidence,  the  circumstances  must  admit  of 
no  other  reasonable  hypothesis  than  that  the 
defendant  did  the  killing.  The  state's  evi- 
dence was  both  direct  and  clrcnmstantlal. 
There  was  no  request  by  defendant  for  spe- 
cial instruction  as  to  the  rule  governing  con- 
viction on  circumstantial  evidence  alone,  and 
in  the  absence  of  such  a  request  a  mere  fail- 
ure to  charge  in  this  respect  is  not  reversible 
error.  The  general  law  applicable  to  the 
case  was  charged  and  the  defendant  given 
the  benefit  of  any  reasonable  doubt  of  his 
guilt 

The  remaining  exceptions  were  not  dis- 
cussed or  relied  on  in  argument  of  appel- 
lant, and  we  deem  it  only  necessary  to  say 
that  they  afford  no  good  ground  for  reversal. 

The  judgment  of  the  circuit  court  is  af- 
firmed* 

GARY,  A.  Jm  and  WOODS  and  HYDRICK, 
JJ.,  concur. 

(89  SL  C.  274) 

Um  ▼.  NORTH  WESTERN  R.  00. 

(Supreme  Court  of  South  Carolina.     July  11, 

1911.) 

1.  Appeal  and  Error  (J  1064*)  —  "Gross 
Negliqence**— Harmless  Error  —  Errone- 
ous Instructions. 

The  error  in  a  charge,  in  an  action  for  in- 
juries in  a  collision  at  a  crossing,  which  defines 
^*gro88  negligence,"  within  Civ.  Code  1902.  { 
2139,  relieving  a  railroad  company  from  liabil- 
ity if  the  person  injured  was  guilty  of  gross 
negligence,  as  the  want  of  any  degree  of  care 
for  his  own  safety  is  not  prejudicial,  since  the 
difference  between  want  or  slight  care  and  the 
want  of  any  care  is  too  shadowy  to  affect  the 
verdict  of  a  jury  of  ordinary  intelligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4219;  Dec.  Dig.  f  1064.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3168-3173;   vol.  8,  p.  7675.] 

2.  Railroads  f|f  320,  350*)— Crossings-Ob- 
ligation OF  Trainmen. 

Where  trainmen  approaching  a  crossing  dis- 
cover that  a  team  is  rapidly  approaching  the 
crossing,  and  is  beyond  the  control  of  the  driver, 
they  must  exercise  reasonable  care  to  prevent  a 
collision,  but  it  is  not  their  duty,  as  a  matter 
of  law,  to  stop  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |{  1014,  1165;  Dec.  Dig.  SS  820, 
350.*] 

3.  Appeal  and  Error  (|  1064*)— Harmless 
EiRBOR— Erroneous  Instructions. 

Where,  in  an  action  for  injuries  at  a  cross- 
Ingj  the  undisputed  evidence  showed  that  the 
trainmen,  on  seeing  the  traveler  approach  the 
crossing,  applied  the  emergency  brakes  and  did 
all  they  could  to  stop  the  train  and  prevent  the 
collision,  the  error  in  a  charge  that  tnunmen 
who  see  that  the  team  of  a  traveler  on  a  high- 
way, approaching  the  crossing,  is  beyond  his 
control  must  do  all  they  can  to  stop  tne  train, 
to  prevent  injary,  was  not  prejadiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  t|  4219,  4221;    Dec  Dig.  § 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;  Geo.  K  Prince^  Judge. 
••To  be  officially  reported." 


Action  by  Stephney  Lee  against  tbe  North 
Western  Railroad  Company.  From  a  judg- 
ment  fof  plaintiff,  defendant  appeals.  Af« 
firmed. 

R.  O.  Purdy  and  Clark  ft  Yan  Treekow, 
for  appellant    De  Pass  ft  De  Pass,  for  re> 

spondent. 

HYDRICK,  J.  Plaintiff  recovered  jndg- 
ment  for  personal  injuries  received  by  him 
in  a  collision  with  defendant's  cars  at  a 
highway  crossing.  For  a  former  appeal  In 
this  case,  see  84  S.  C.  125,  65  S.  E.  1031. 

When  neglect  to  give  the  signals  required 
by  statute  at  highway  crossings  contributes 
to  the  injury  of  persons  or  property  at  sucb 
crossings  'by  collision  with  the  engine  or  cars 
of  a  railroad  corporation,  the  law  imposes 
upon  the  corporation  liability  for  damages 
caused  thereby,  •'unless  it  is  shown  that,  in 
addition  to  a  mere  want  of  ordinary  care, 
the  person  injured,  or  the  person  haying 
charge  of  his  person  or  property,  was,  at 
the  time  of  the  collision,  guilty  of  gross  or 
willful  negligence,  or  was  acting  in  viola- 
tion of  the  law ;  and  that  such  gross  or  will- 
ful negligence  or  unlawful  act  contributed  to 
the  injury."     1  Code  1902.  |  2139. 

[1]  There  are  only  two  grounds  of  appeaL 
The  first  assigns  error  in  defining  gross  neg- 
ligence in  the  charge  to  be  ••the  want  of  any 
degree  of  care  for  his  own  safety*';  and  the 
second,  in  charging  that,  when  those  in 
charge  of  a  railroad  train  approaching  a 
crossing  see  that  the  team  of  a  traveler  on 
the  highway,  also  approaching  the  crossing, 
is  beyond  his  control,  it  is  their  duty  to  do 
all  they  can  to  stop  the  train  to  prevent  in- 
jury. The  Presiding  Judge  erred  as  pointed 
out  in  each  of  these  exceptions.  Neverthe- 
less the  judgment  should  be  affirmed,  because 
the  errors  were  not  prejudicial.  The  differ- 
ence between  the  want  of  slight  care  and 
the  want  of  any  care  is  more  technical  and 
metaphysical  than  practical  and  substantial, 
and  too  shadowy  to  affect  the  verdict  of 
jurors  of  ordinary  intelligence  and  common 
sense. 

[2]  It  will  not  do  to  say,  as  matter  of  law, 
and  under  all  circumstances,  that,  when 
those  in  charge  of  a  train  approaching  a 
crossing  see  a  team,  also  rapidly  approach- 
ing it,  and  beyond  the  control  of  the  driver, 
it  is  their  duty  to  stop  the  train  to  prevent 
collision;  for  what  should  be  done  to  pre- 
vent collision  is  ordinarily  a  question  of  fact 
to  be  decided  from  all  the  circumstances. 
These  may  indicate  to  those  In  charge  of 
the  train  that  a  collision  would  more  cer- 
tainly be  prevented  by  increasing  the  speed 
of  the  train,  so  that  it  would  cross  the  high- 
way before  the  team  could  reach  the  cross- 
ing. The  duty,  under  such  circumstances,  is 
merely  to  exercise  due  and  reasonable  care 
to  prevent  a  collision,  and  what  that  would 
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be  would  depend  upon  all  the  circnmstances. 
Gne  V.  Wilson,  87  S.  a  144,  09  S.  B.  99. 

[3]  But  the  uncontradicted  testimony 
shows  that,  as  soon  as  those  In  charge  of  de- 
fendant's train  saw  the  plaintiff  approaching 
the  crossing,  they  applied  the  emergency 
brakes,  and  did  all  they  could  to  stop  the 
train  and  prevent  the  collision.  No  other 
reasonable  Inference  can  be  drawn  from  the 
testimony  than  that  what  they  said  they  did 
were  the  proper  and  only  things  that  could 
have  been  done  at  that  time,  and  under  those 
circumstances,  to  prevent  the  collision.  As 
they  unquestionably  did  what  the  court  told 
the  jury  they  should  have  done,  the  error 
could  not  have  affected  the  result 

AflSrmed. 

JONES,  C.  J^  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 


(»  8.  C.  287) 

CALDMl  T.  SOUTHERN  RT.  C?0.  et  al. 

(Supreme  Court  of  South  Carolina.    July  12, 

1911.) 

1.  Cabsisbs  (§  414*)«~Pas8bivges8  oh  Puix- 
MAN  Cab*— FBOTKCnoiV. 

A  carrier  must  exercise  the  utmost  care  for 
the  safety  of  a  passenger  on  a  Pullman  car,  and 
where  the  passenger,  while  asleep  In  her  berth, 
was  assaulted  and  robbed  the  carrier  and  'the 
sleeping  car  company  were  both  liable  for  a  neg- 
ligent failure  to  protect  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1582 ;   Dec.  Dig.  |  414.*] 

2.  Removal  or  Causes  (|  36*)— Joint  Liabil- 

ITT. 

A  complaint  which  alleges  the  Joint  liabil- 
ity of  a  domestic  carrier  and  a  foreign  sleeping 
car  company  for  injuries  to  a  passenger,  receiv- 
ed while  in  her  berth,  is  not  objectionable  as  a 
sham  to  prevent  the  foreign  company  from  re- 
moving the  action  to  the  federal  court 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  (  79;   Dec  Dig.  |  36.*] 

8.  CABBIEB8  (I  806*)— Cabbiaos  ot  Passbn- 

6EB8— Liability  of  Lbssob. 

A  railway  company  leasing  its  road  is 
iolntly  liable  with  the  lessee  for  negligent  in- 
jury to  a  passenger  of  the  lessee. 

[Ekl.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  <  1249:  Dec  Dig.  |  306;*  Bailroads, 
Cent  Dig.  1  812,i 

4.  Cabbibbs   (§   413*)— Passbngbbs— Obliga- 
tion OF  Sleeping  Cab  Companies. 

A  sleeping  car  company  must  take  proper 
care  to  keep  watch  over  its  passengers  asleep  in 
their  berths,  even  before  it  has  notice  of  any 
danger  or  of  facts  suflficient  to  cause  it  to  antic- 
ipate danger  to  any  particular  passenger,  and 
robbery  is  a  danger  which  it  must  guard  against 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1583-1588 ;  Dec.  Dig.  1 418.*] 

5.  Cabbibbs  (S  416*)— Cabbiagb  of  Passbn- 
QEBa— PuNinvB  Dakages. 

The  failure  of  the  servants  of  a  sleeping 
car  company  to  keep  watch  while  a  passenger 
was  asleep  in  her  berth  is  a  reckless  disregard 
of  her  safety,  and  where  the  passenger  was  as- 
saulted and  robbed  the  company  is  liable  for 
punitive  and  compensatory  damages. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1598;   Dec.  Dig.  §  416.*] 


6.  Cabbiebs  (I  416*)— RoBBEBT  OF  Passen- 
geb— Punitive  Damages— Instbttotions. 

An  instruction  authorising  the  jury  to 
award  punitive  damages  against  a  sleeping  car 
company  for  injuries  to  a  passeneer  assaulted 
and  robbed  while  asleep  in  her  Berth,  if  the 
jury  believed  that  there  was  a  conscious  disre- 
gard by  the  company's  servants  to  observe  due 
care,  and  that  a  willful  invasion  of  tiie  passen- 

Ser's  rights  was  not   essential  to  justi^   such 
amages,  properly  submitted  the  Issue  of  puni- 
tive damages. 

[l>d.  Note.— For  other  cases»  see  Carriers, 
Dec.  Dig.  I  416.*] 

7.  Damages   (|  216*)— Mental   Suvvbbino— 
Instbuctions— •  *  AsaAULT.  • ' 

In  an  action  against  a  8leei>ing  car  com- 
pany for  injuries  to  a  passenger  assaulted  and 
robbed  while  asleep  In  her  berth,  a  charge  that 
the  law  does  not  allow  a  recovery  of  damages 
for  mental  suffering,  in  the  absence  of  bodily  in- 
jury, that  the  passenger  could  recover  such  dam- 
ages as  she  actually  sustained  by  reason  of  the 
assault,  that  it  was  not  necessary  to  touch  a 
person  to  constitute  an  assault,  which  was  an 
attempt  to  apply  even  the  least  actual  force 
causing  apprehension  of  immediate  peril,  and 
that  the  amount  of  damages  for  mental  suffering 
depended  on  the  circumstances,  was  not  objeo> 
Uonable  as  making  a  w<}ll-founded  apprehension 
of  immediate  peril  elements  of  damage,  irre- 
spective of  whether  they  were  caused  by  physi- 
cal injury,  or  the  result  of  "assault,"  as  techni- 
cally defined. 

[ESd.  Note^— For  other  cases,  see  Damages, 
Cent  Dig.  II  548^555;  Dec.  Dig.  I  216,* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  532-538;  vol.  S,  p.  7582.] 

8.  Damages    (|  .  181*)— Punitive   Dakages— 
Wealth  of  Dependant— Admisbibilitt. 

Evidence  of  the  wealth  and  pecuniary  abil- 
ity of  defendant  Is  admissible^  where  punitive 
damages  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  474 ;   Dec.  Dig.  |  181.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  O.  Watta,  Judge. 

««To  be  officially  reported." 

Action  by  D.  B.  Calder  against  the  South-« 
em  Railway  Company  and  others.  From  a 
judgment  for  plaintiff  against  defendant 
Pullman  Company,  it  appeals.    Affirmed.  - 

The  following  are  defendant's  exceptions: 

"(1)  In  taking  jurisdiction  of  this  case  and 
in  refusing  the  application  for  an  order 
accepting  the  petition  and  bond  for  removal ; 
it  is  submitted  that  the  court  was  without 
jurisdiction  to  try  this  case  for  the  reltsons 
stated  in  the  petition  for  removal  and  that 
the  cause  was  removed  into  the  Circuit 
Court  of  the  United  States  by  the  filing  of 
said  petition  and  bond  for  removal. 

"(2)  In  refusing  to  accept  said  petition 
and  bond  for  removal,  when  the  petition  al- 
leged that  the  joinder  of  the  resident  defend- 
ant was  fraudulent,  for  the  purpose  of  de- 
feating jurisdiction  of  the  United  States 
court,  and  when  the  allegations  of  the  com- 
plaint itself  show  separate  and  distinct  caus- 
es of  action  against  each  defendant,  a  sepa- 
rate controversy,  and  a  removable  case. 

"(3)  In  refusing  to  accept  said  petition  and 
bond  for  removal  and  in  taking  jurisdiction 
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of  said  case,  because  the  liability  of  the  les- 
sor railroad  company,  if  any,  is  not  a  joint 
liability  with  the  lessee  railroad  company, 
but  is  contractual,  and  is  based  upon  the 
lease  or  statute;  further  because  the  facta 
alleged  show  the  wrongs  complained  of  were 
not  the  joint  and  concurrent  acts  of  both  de- 
fendants, and  because  there  was  no  com- 
munity in  the  alleged  wrongdoing. 

''(4)  In  refusing  to  accept  the  petition  and 
bond  for  removal,  when  the  complaint  alleg- 
ed two  causes  of  action,  viz.,  assault  by  a 
third  person,  and  loss  of  property.  As  to 
the  assault  no*  cause  of  action  is  stated  be- 
cause there  is  no  allegation  of  knowledge 
of  danger  or  reason  to  apprehend  danger. 
As  to  the  loss  of  property,  it  is  submitted  a 
railroad  company  is  not  responsible  for  the 
loss  of  hand  baggage  of  a  passenger  in  a 
sleeping  car,  lost  by  the  alleged  negligence 
of  the  employ^  of  the  sleeping  car  company 
in  not  keeping  watch.  Certainly  the  imputed 
liability,  if  any,  would  be  limited  to  the  les- 
see company,  and  not  to  the  lessor.  The 
controversy  as  to  the  Pullman  Company  is 
separable,  because  its  liability  is  direct, 
while  the  liability  of  the  railroad  company 
is  in  one  case  (if  any)  imputed,  and  in  the 
other  depends  upon  contract  (the  lease),  and 
no  joint  tort  is  alleged,  no  commimlty  in 
wrongdoing. 

**(5)  In  overruling  the  demurrer,  it  is  sub- 
mitted the  demurrer  to  the  cause  of  action 
alleging  the  assault  upon  plaintiff  by  a  third 
person  should  have  been  sustained,  because 
as  to  that  cause  of  action  the  complaint  fails 
to  state  a  cause  of  action,  in  that  there  is  no 
allegation  in  said  complaint  that  defendants 
had  any  knowledge  of  the  existence  of  the 
danger  of  such  unexpected  assault,  or  of  cir- 
cumstances from  which  such  danger  may 
have  reasonably  been  anticipated. 

"(Q)  In  overruling  the  motion  for  nonsuit; 
it  is  submitted  the  nonsuit  should  have  been 
granted  because:  There  was  no  evidence  to 
sustain  the  material  allegations  of  the  com- 
plaint There  was  no  evidence  to  sustain 
the  allegation  that  the  defendant,  either 
through  negligence  or  willfulness,  caused  any 
loss  or  Injury  to  plaintiff.  The  evidence 
was  that  whatever  loss  or  injury  occurred  to 
plaintiff  was  due  to  the  wholly  unauthoriz- 
ed and  unlawful  act  of  a  third  person,  com- 
ing secretly  and  suddenly  and  unexpectedly 
into  the  car,  for  which  the  defendant  is  in 
no  way  responsible,  and  could  not  have  rea- 
sonably foreseen  or  prevented.  In  any  event, 
the  nonsuit  as  to  the  cause  of  action  for 
vindictive  damages  should  have  been  grant- 
ed, upon  the  ground  that  there  was  no  tes- 
timony to  sustain  the  allegations  of  willful- 
ness or  wantonness  on  the  part  of  the  de- 
fendant, its  servants,  or  agents. 

"(7)  We  submit  the  Presiding  Judge  erred 
in  charging  the  jury  that  punitive  damages 
could  be  awarded  in  this  case;  there  being 
no  evidence  to  support  such  cause  of  action. 

*(8)  We  submit  the  Presiding  Judge  erred 
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in  charging  the  jury  that  punitive  damages 
are  not  only  recoverable  for  a  wanton,  high- 
handed, or  willful  invasion  of  plaintiff's 
rights,  but  that  the  jury  were  authorized  to 
find  punitive  damages,  if  they  believe  there 
was  a  conscious  disregard  on  the  part  of 
the  defendant,  its  agents,  and  servants,  to 
do  their  duty,  a  conscious  failure  to  observe 
due  care,  which  was  the  proximate  cause  of 
the  injury.  We  submit  every  act  of  simple 
negligence  is  in  a  4S^nse  conscious,  and  neg- 
ligence never  warrants  punitive  damages. 
The  only  conscious  failure  to  exercise  due 
care  which  warrants  punitive  damages  must 
be  such  a  conscious  failure  as  has  in  contem- 
plation the  injurious  consequences  reason- 
ably to  be  expected  to  result  from  the  act. 

*'(9)  We  submit  the  Presiding  Judge  erred 
in  charging  the  fifteenth  request  of  plain- 
tiff, as  follows:  'The  jury  are  instructed 
that,  where  the  acts  of  the  servant  of  a  cor- 
poration are  not  only  negligent,  but  wanton 
and  willful — ^that  Is,  in  plain  disregard  of  a 
known  dutyi  or  in  a  conscious  failure  to  ob- 
serve due  care  in  such  case — ^the  jury  may 
award  in  addition  to  compensatory  damages 
other  damages,  known  as  punitive,  exem- 
plary, or  vindictive  damages.  Such  damages 
are  for  the  purpose  of  deterring  a  defend- 
ant, or  other  persons  in  like  conditions, 
from  committing  the  same  wrongs  and  in- 
juries.* By  this  request  wantonness  and 
willfulness  are  defined  as  disregard  of  a 
known  duty,  or  a  conscious  failure  'to  ob- 
serve due  care.  We  submit  this  is  not  the 
law.  Before  conscious  failure  to  exercise 
due  care  will  warrant  punitive  damages,  it 
must  have  in  contemplation  the  injurious 
consequences  to  be  expected  from  the  act;  it 
must  in  effect  amount  to  willfulness  or  in- 
tentional injury. 

"(10)  It  is  submitted  the  circuit  judge 
erred  in  first  charging  the  jury  that  plaintiff 
could  recover  'such  damages  as  you  think 
she  has  actually  sustained  by  reason  of  any 
assault  committed  on  her,'  and  then  charg- 
ing plaintiff's  fifth,  sixth,  seventh,  and 
eighth  requests,  defining  technical  assault 
and  charging  that  it  was  not  necessary  to 
touch  the  person  to  constitute  an  assault; 
that  an  assault  was  an  attempt  to  apply  even 
the  least  actual  force,  causing  apprehension 
of  immediate  peril ;  and  then  charging  plain- 
tiff's twelfth  request,  as  follows:  "The  jury 
are  further  instructed  that  the  amount  of 
the  damages  for  mental  anguish  suffered  by 
the  plaintiff,  such  as  terror  and  horror  of 
mind,  depends  upon  the  circumstances  of  the 
case  as  found  by  the  jury  from  the  evidence, 
and  is  to  be  awarded  in  their  sound  discre- 
tion.* It  is  submitted  that  the  jury  were 
in  effect  erroneously  charged  that  fright,  or 
*a  well-founded  apprehension  of  immediate 
peril,'  terror,  or  horror  of  mind,  were  ele- 
ments of  damage,  irrespective  of  whether 
the  same  were  caused  by  applicable  physical 
Injury,  or  were  the  result  of  assault^  aa  tech- 
nically defined. 
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"(11)  We  submit  tbat  apprehension  or  fear 
caused  by  assault  without  battery  is  not 
an  element  of  damage.  The  charge  of  the 
circuit  Judge  was  misleading,  at  least  confus- 
ing, for  though  the  Jury  was  charged  that 
damages  for  mental  anguish  in  the  absence 
of  bodily  injury  could  not  be  awarded,  yet 
the  Jury  may  well  have  understood  from  the 
charge  that  horror  and  terror,  caused  by  as- 
sault without  battery,  were  a  basis  for  dam- 
ages, while  other  mental  anguish  was  not, 
unless  coupled  with  the  bodily  injury. 

"(12)  We  submit  the  circuit  Judge  erred  in 
refusing  the  eleventh  request  of  defendant  as 
follows :  'I  charge  you  that  you  cannot  hold 
the  defendant  liable  in  this  case  for  the 
wrongful  acts  of  third  persons  causing  loss 
or  damage  to  plaintiff,  unless  the  defendants, 
their  servants,  or  agents,  had  knowledge  of 
the  danger,  or  of  facts  or  circumstances  from 
which  that  danger  might  reasonably  be  in- 
ferred.' We  submit  that  the  request  contain- 
ed a  sound  proposition  of  law  applicable  to 
the  case,  and  the  defendant  had  the  right  to 
have  the  same  charged.  The  error  was  em- 
phasized by  the  Presiding  Judge  saying:  'I 
refuse  to  charge  you  that  Whenever  a  sud- 
den riot  breaks  out  on  a  train  and  any  one 
18  injured,  and  the  railroad  authorities  had 
no  reason  to  apprehend  any  danger  of  that 
sort,  they  are  not  responsible;  however,  I 
will  meet  the  Issue  fair  and  square,*  etc., 
thereby  limiting  and  restricting  the  general 
principle  of  law  to  cases  of  sudden  *riot,'  and 
making  the  protection  apply  to  'railroad  au- 
thorities' alone,  although  the  cases  had  al- 
ready been  nonsuited  as  to  the  railroad  com- 
panies (defendants). 

"(13)  In  refusing  the  twelfth  request  of 
defendant,  as  follows:  'I  charge  you  in  this 
case  you  cannot  find  any  damages  for  the 
alleged  assault,  but  your  verdict  must  be 
confined  to  the  allegations  and  proof  relating 
to  the  loss  of  property.'  We  submit  there 
was  no  evidence  upon  which  to  hold  the  de- 
fendant liable  in  damages  for  the  alleged  as- 
sault. 

"(14)  In  refusing  the  thirteenth  request  of 
defendant,  as  follows:  1  charge  you  that  in 
this  case  you  cannot  find  any  punitive  dam- 
ages against  the  Pullman  Company ;  there  be- 
ing no  evidence  to  sustain  that  cause  of  ac- 
tion.' We  submit  there  was  no  evidence  to 
sustain  a  cause  of  action  for  punitive  dam- 
ages, and  the  charge  should  have  been  given. 

"(15)  We  submit  the  Presiding  Judge  err- 
ed in  refusing  the  motion  for  new  trial  be- 
cause :  There  was  no  evidence  to  support  the 
verdict  Because  the  verdict  was  contrary  to 
the  charge  of  the  Presiding  Judge.  Because 
the  damages  are  excessive.  Because  there 
was  no  evidence  in  this  case  to  support  a 
verdict  for  vindictive  damages.  Because  of 
error  In  refusing  to  charge  the  eleventh, 
twelfth,  and  thirteenth  requests  to  charge 
submitted  by  defendant  Because  of  error 
In  refusing  to  grant  the  nonsuit 

"(16)  We  submit  th^  verdict  is  so  excessive 


in  this  case  as  to  show,  or  authorize  the  in- 
ference, that  it  is  the  result  of  prejudice  or 
caprice." 

W.  Huger  Fitzsimons,  for  appellant  Lc- 
gare,  Holman  ft  Baker,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff through  the  wrongful  acts  of  the  defend- 
ants. 

The  following  statement  appears  in  the  rec- 
ord: "This  action  was  commenced  on  the 
15th  day  of  May,  1909,  by  the  service  of  the 
summons  and  complaint  Within  due  time 
counsel  for  the  defendant  the  Pullman  Com- 
pany filed  a  petition  and  bond  for  the  remov- 
al of  the  case  into  the  United  States  Circuit 
Court  Plaintiff  moved  upon  a  transcript  of 
the  record,  in  the  United  States  Circuit  Court 
fpr  an  order  remanding  the  case  into  the 
state  court  The  case  was  remanded  by  an 
order  of  Judge  Brawley,  U.  S.  Judge,  made 
on  the  16th  day  of  July,  1909.  On  October  13, 
1910,  upon  the  call  of  the  case  for  trial  in 
the  state  court  counsel  for  the  defendant 
the  Pullman  Company  presented,  the  petition 
and  bond  for  removal,  and  asked  for  an  or- 
der of  removal,,  pursuant  to  notice  given. 
After  argument  the  Presiding  Judge  refused 
the  motion.  The  case  then  came  on  for  trial 
before  the  Honorable  R.  O.  Watts,  Presiding 
Judge,  and  a  Jury  on  October  13, 1910.  After 
the  complaint  was  read,  defendants  then  read 
and  argued  the  demurrer  thereto,  dated  and 
served  on  the  7th  day  of  April,  1910.  The 
demurrer  was  overruled.  At  the  close  of 
plaintiff's  testimony,  motions  for  nonsuit  were 
made  by  the  defendants.  After  argument  an 
order  of  nonsuit  was  passed  as  to  the  defend- 
ants Southern  Railway  and  Southern  Rail- 
way, Carolina  Division,  but  the  court  refused 
the  motion  for  nonsuit  as  to  the  defendant 
the  Pullman  Company.  The  case  went  to  the 
Jury  upon  the  charge  of  the  Judge,  and  the 
Jury  returned  a  verdict  for  the  plaintiff  for 
$7,500,  on  the  15th  day  of  October,  1910.  A 
motion  for  a  new  trial  was  duly  made  and 
refused."  The  defendant  appealed  upon  ex- 
ceptions, which  will  be  reported. 

The  allegations  of  the  complaint  material 
to  the  questions  involved  are  as  follows: 
"That  heretofore, .  on  the  6th  day  of  July, 
A.  D.  1908,  the  plaintiff  above  named  procur- 
ed transportation  from  Charleston,  S.  C,  to 
Marietta,  Ga.,  over  the  line  of  defendant's 
road  and  connecting  carriers;  that  she  pur- 
chased from  the  Pullman  Company,  in  addi- 
tion to  her  railroad  transportation,  a  ticket 
which  entitled  her  to  a  berth  on  one  of  the 
sleeping  cars  of  the  Pullman  Company  from 
Charleston,  S.  C,  to  Atlanta,  Ga.,  scheduled  to 
leave  Charleston,  S.  C,  at  11  o'clock  p.  m.; 
that  the  plaintiff  above  named  boarded  a 
Pullman  car  attached  to  one  of  the  trains  of 
the  defendants,  and  upon  entering  said  Pull- 
man car  retired  for  the  night  to  her  berth ; 
that  plaintiff  alleges  that  when  said  train 
reached  a  point  on  the  line  of  the  defend- 
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ant's  road  at  or  near  Dorchester,  a  station 
situated  in  the  county  of  Dorchester,  in  said 
state,  on  the  line  of  the  South  Carolina  & 
Georc^  Railroad  Company,  one  of  the  con- 
stituent roads  above  mentioned,  she  was 
assaulted  by  a  man  in  her  berth;  that  he 
rudely  put  his  hands  upon  her  arms  and 
body ;  and  that  he  forcibly  took  her  satchel, 
which  she  had  with  her  in  her  berth,  together 
with  the  contents  thereof;  and  that  the  same 
has  never  been  recovered  by  the  plaintiff; 
that  at  the  time  said  assault  was  made  upon 
the  plaintiff  in  her  berth  she  was  asleep,'  and 
was  awakened  by  such  assault;  that  she 
called  loudly  for  help,  but  that  no  response 
came  to  her  calls  from  the  officers  or  agents 
of  the  defendants  in  charge  of  said  sleeping 
car,  and  that  the  person  so  assaulting  her 
escaped  with  her  satchel;  that  the  defend- 
ants above  named  were  jointly  and  concur- 
rently negligent  in  not  keeping  a  watch  over 
the  sleeping  passengers  in  said  sleeping  car, 
In  that  the  conductor  and  porter  of  said 
sleeping  car  retired  for  the  night  and  went 
to  sle^,  and  were  in  no  condition  or  position 
to  discover  any  person  attempting  to  commit 
robbery  in  said  car,  and  that  the  defendants 
were  Jointly  and  concurrently  negligent  in 
allowing  the  doors  of  said  car  to  remain  open, 
so  that  persons  from  the  outside  might  have 
access  and  entrance  thereto;  and  that  the 
defendants,  by  and  through  its  servants  and 
agents,  and  by  and  through  their  joint  and 
concurrent  acts,  negligently,  willfully,  and 
wantonly  failed  to  keep  a  watch,  so  as  to  pre- 
vent persons  from  entering  said  car  from  the 
outside,  and  to  prevent  persons  within  said 
car  from  molesting  the  plaintiff  and  depriving 
her  of  her  property,  and  committing  an  assault 
and  insult  upon  her  person;  that  plaintiff  al- 
leges and  charges  that  it  was  the  duty  of  the 
defendants  to  keep  a  reasonable  watch  over 
the  sleeping  passengers  in  said  car;  and  plain- 
tifT  further  alleges  and  charges  that  the  de- 
fendants failed  in  their  duty  in  this  respect 
in  the  manner  as  above  set  forth."  The  Pull- 
fnan  company  denied  all  except  the  formal 
allegations  of  the  complaint  We  proceed  to 
the  consideration  of  the  exceptions,  though 
not  in  their  regular  order. 

[1]  Second  Exception: 

It  was  the  duty  of  the  railroad  company, 
when  it  accepted  the  plaintiff  as  a  passenger, 
to  exercise  the  utmost  care  and  precaution 
for  her  safety,  until  she  arrived  at  her  desti- 
nation. The  fact  that  she  also  became  a 
passenger  on  the  Pullman  car,  and  was  asleep 
in  her  berth  at  the  time  of  the  alleged  rob- 
bery, and  technical  assault  and  battery  up- 
on her  incident  to  the  robbery,  did  not  re- 
lieve the  railroad  company  of  its  responsibili- 
ty in  this  respect  The  rule  is  thus  stated  in 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  26  L. 
Bd.  141:  **The  law  wUl  conclusively  presume 
that  the  conductor  and  porter  assigned  by 
the  Pullman  Palace  Car  Company  to  the 
control  of  the  interior  arrangements  of  the 
sleeping  car  in  which  Roy  was  riding  when 


injured  exercised  such  oontrol,  with  the  as- 
sent of  the  railroad  company,  for  the  par- 
poses  of  the  contract  under  which  the  rail- 
road company  undertook  to  carry  Roy  over 
its  line,  and  in  view  of  its  obligation  to  use 
only  cars  that  were  adequate  for  safe  con- 
veyance, the  sleeping  car  company,  Its  con- 
ductor, and  porter,  were  by  law  the  servantB 
and  employ^  of  the  railroad  company.   Their 
negligence^  or  the  negligence  of  either  of 
them,  as  to  any  matters  involving  the  safety 
or  security  of  passengers  while  being  con- 
veyed,  was  the  negligence  of  the  railroad 
company.    The  law  will  not  permit  a  railroad 
company,  engaged  in  the  business  of  carrying 
persons  for  hire,  through  any  device  or  ar- 
rangement  with   a   sleeping   car    company, 
whose  cars  are  used  by  and  constitute  a 
part  of  the  train  of  the  railroad  company,  to 
throw  off  the  duty  of  providing  proper  means 
for  the  safe  conveyance  of  those  whom  it 
has  agreed  to  convey."    This  principle  is  rec- 
ognized in  the  case  of  Taber  y.  Railway,  81 
S.  C.  317,  62  S.  B.  311,  wherein  the  court  uses 
this  language:    "The  delict,  if  any,  was  a 
breach  of  duty  by  the  Pullman  Company, 
since  it  appertained  peculiarly  to  the  contract 
of  that  company  to  furnish  berth  acconomoda- 
tions,  as  distinguished  from  the  defendant's 
contract  of  safe  and. comfortable  transporta- 
tion." / 

[2]  Not  only  the  assault  and  battery,  but 
likewise  the  robbery  (which  is  an  offense 
against  the  person,  as  well  as  against  prop- 
erty), endangered  the  safety  of  the  plaintiff, 
and  rendered  both  the  railroad  company  and 
the  sleeping  car  company  liable  for  such 
damages  as  she  may  have  sustained  by  the 
alleged  failure  of  the  Pullnian  Company  to 
discharge  Its  duty  In  properly  protecting  her 
person  from  such  dangers  during  her  hours 
of  slumber.  Therefore  it  cannot  be  success- 
fully contended  that  the  joint  liability  alleged 
in  the  complaint  was  sham  and  pretensive^ 

[3]  Third  Exception: 

It  is  only  necessary  to  cite  the  case  of  Reed 
V.  Railway,  75  S.  C.  162,  55  S.  B.  218,  to  show 
that  this  exception  cannot  be  sustained.  In 
that  case  it  was  held  that  the  Southern  Rail- 
way Company,  Carolina  Division,  was  liable, 
even  to  an  employ^  of  the  Southern  Railway 
Company,  its  lessee,  for  negligence  and  wan- 
tonness on  the  part  of  the  Southern  Railway 
Company,  causing  injury  to  such  employ^ 

Fourth  Exception: 

Conceding  the  proposition  to  be  sound  that 
"a  railroad  company  is  not  responsible  for 
the  loss  of  hand  baggage  of  a  passenger  in  a 
sleeping  car,  lost  by  the  alleged  negligence  of 
the  employes  of  the  sleeping  car  company  In 
not  keeping  watch,"  nevertheless  this  excep- 
tion cannot  be  sustained,  if  the  allegations 
of  the  complaint  are  sufficient  to  constitute 
a  cause  of  action,  based  upon  the  alleged  as- 
sault and  battery;  and  whether  they  are 
sufficient  for  that  purpose  will  be  determined 
when  we  come  to  the  consideration  of  the 
next  exception. 
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[4]  Ffifth  Exception: 

The  duty  Imposed  upon  the  sleeping  car 
company  (which  likewise  rests  upon  the  rail- 
road company,  In  so  far  as  the  safety  of  the 
passenger  may  be  Involved)  is  thus  defined 
in  the  case  of  Carpenter  v.  Railway,  124  N. 
Y.  57,  26  N.  B.  277,  11  L.  R.  A.  762  (21  Am. 
8t  Rep.  644):  ''A  corporation  engaged  in 
running  sleeping  coaches,  with  sections  sep- 
arated from  the  aisle  only  by  curtains,  is 
bound  to  have  an  employ^,  charged  with  the 
duty  of  carefully  and  continually  watching 
the  interior  of  the  car,  while  berths  are  oc- 
cupied by  sleepers.  Pullman  Car  Co.  ▼. 
Gardner,  3  Penny.  (Pa.)  78.  These  cars  are 
used  by  both  sexes,  of  all  ages,  by  the  ex- 
perienced and  the  Inexperienced,  by  the  hon- 
est and  the  dishonest,  which  is  understood 
by  the  carriers;  and,  though  such  companies 
are  not  insurers,  they  must  exercise  vigil- 
ance to  protect  their  sleeping  customers 
from  robbery.  A  traveler  who  pays  for  a 
berth  is  invited  and  has  the  right  to  sleep, 
and  both  parties  to  the  contract  know  that 
he  is  to  become  powerless  to  defend  his  prop- 
erty from  thieves,  or  his  person  from  in- 
flult,  and  the  company  Is  bound  to  use  a  de- 
gree of  care  commensurate  with  the  danger 
to  which  passengers  are  exposed.  Consider- 
ing the  compensation  received  for  such  serv- 
ices, and  the  hazards  to  which  unguarded 
and  sleeping  travelers  are  exposed,  the  rule 
of  diligence  above  declared  is  not  too  oner- 
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ous. 

The  appellant  relies  upon  the  doctrine 
thus  stated  in  1  Fetter  on  Carriers  of  Pas- 
sengers: "Carriers  of  passengers  are  not  in- 
Burers  of  the  entire  immunity  of  their  pas- 
flengers  from  the  misconduct  of  fellow  pas- 
sengers, or  of  strangers,  any  more  than  they 
are  insurers  of  the  absolute  safety  of  pas- 
sengers in  other  respects.  Nor  can  the  car- 
rier be  held  liable  for  such  misconduct  on 
the  principle  of  respondeat  superior,  as  in 
the  case  of  the  misconduct  of  his  servants. 
But,  although  the  doctrine  is  of  compara- 
tively recent  growth,  it  is  now  firmly  estab- 
lished that  a  carrier  of  passengers  must  ex- 
ercise the  same  high  degree  of  care  to  pro- 
tect them  from  the  wrongful  acts  of  their 
fellow  passengers,  or  of  strangers,  that  is  re- 
•quired  for  the  prevention  of  casualties,  in 
the  management  and  operation  of  Its  train, 
namely,  the  utmost  care,  vigilance,  and  pre- 
•caution  consistent  with  the  mode  of  convey- 
ance, and  with  its  practical  operation.  While 
not  required  to  furnish  a  police  force  suffi- 
cient to  overcome  all  force  when  unexpected- 
ly and  suddenly  offered,  it  is  the  carrier's 
duty  to  provide  help  sufficient  to  protect  the 
passenger  against  assaults  from  every  quar- 
ter, which  might  reasonably  be  expected  to 
occur,  under  the  circumstances  of  the  case 
and  the  condition  of  the  parties;  and,  hav- 
ing furnished  such  force  the  carrier  is 
chargeable  with  their  neglect,  in  falling  to 
protect  a  passenger  from  assaults  by  stran- 
^rs.    This  strict  rule  of  duty  musti  howev- 


I  er,  be  applied  in  view  of  the  rdatlon  which 
the  carrier  sustains  to  all  the  passengers, 
and  the  circumstances  of  each  particular 
case  calliDg  for  its  exercise.  Knowledge  of 
the  existence  of  the  danger  or  of  facts  and 
circumstances  from  which  the  danger  may 
be  reasonably  anticipated,  is  necessary  to  fix 
a  liability  upon  the  carrier  for  damages,  sus- 
tained in  consequence  of  failure  to  guard 
against  it.** 

This  language  is  quoted  with  approval  in 
Franklin  v.  Railway,  74  S.  O.  332,  54  S.  B. 
578,  and  the  principle  is  recognized  in  the 
subsequent  cases  of  Anderson  v.  Railway, 
77  S.  G.  434,  68  S.  B.  149,  122  Am.  St  Rep. 
591 ;  Taylor  v.  Railway,  78  S.  C.  552,  59  S. 
E.  641 ;  and  Norrls  v.  Railway,  84  8.  C.  15, 
65  S.  E.  956.  The  defendant  also  relies  upon 
the  case  of  Connell's  Ex*rs  v.  Railway,  93 
Va.  44,  24  8.  E.  467,  32  L.  R.  A.  792,  57  Am. 
St  Rep.  786.  In  that  case  the  court  uses 
this  language:  "Robbery  is  of  frequent  occur- 
rence, and  larceny  more  so,  and  to  invite  a 
passenger  to  enter  a  sleeping  car  with  his 
property,  and  to  go  to  sleep  in  the  confi- 
dence that  his  person  and  property  will  be 
shielded  and  protected  by  those  who  have 
undertaken  that  duty,  imposes  a  very  high 
degree  of  care  and  watchfulness  upon  the 
sleeping  car  company.  Passengers  are  In- 
vited to  enter  and  to  sleep.  They  are  there- 
by disarmed  and  incapacitated  for  self-pro- 
tection. Carriers  are  paid  to  preserve,  watch, 
and  ward  over  their  sleeping  guests,  and 
they  are  rightfully  held  to  a  due  and  faith- 
ful discharge  of  the  obligations  thus  assum- 
ed. Experience  teaches  us  that  when  proper- 
ty is  exposed  to  theft,  It  is  apt  to  be  stolen; 
but  murder  is  of  infrequent  occurrence. 
When,  therefore,  a  sleeping  car  company  re- 
ceives a  passenger,  and  he  retires  to  rest,  it 
may  well  be  assumed  to  anticipate  and  be  re- 
quired to  protect  him  against  a  crime 'which 
is  likely  to  occur  whenever  the  temptation 
and  the  opportunity  are  presented.  It  c-an- 
not  be  deemed  to  have  anticipated,  nor  be  ex- 
pected to  guard  and  protect  him  against,  a 
crime  so  horrid,  and  happily  so  rare,  as  that 
of  murder." 

The  rule  thdt  the  duty  of  the  carrier  to  a 
passenger,  from  the  wrongful  acts  of  a  fel- 
low passenger  or  stranger,  only  applies  when 
the  carrier  has  knowledge  of  the  existence  of 
the  danger,  or  of  facts  and  circumstances 
from  which  the  danger  may  be  reasonably 
anticipated,  is  not  applicable  jto  passengers 
asleep  in  their  bertha  The  principle  an- 
nounced in  Franklin  ▼.  Railway,  74  S.  C. 
332,  54  8.  B.  578,  and  the  subsequent  cases, 
was  applied  where  the  facts  were  quite  dif- 
ferent from  those  in  the  present  case,  and 
in  none  of  them  were  the  rights  of  a  sleep- 
ing passenger  involved.  In  the  case  of  pas- 
sengers, other  than  those  in  sleeping  cars,  it 
may  reasonably  be  expected  that  they  will 
be  able  to  give  notice  of  tlie  necessity  for 
protection,  but  knowledge  of  the  fact  that  a 
passenger  is  asleep  in  his  berth  1%  in  itelf. 
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notice  of  the  n<»ces8lty  for  taking  proper  pre- 
cautions to  safeguard  him,  as  at  that  time  he 
may  be  presumed  to  be  powerless  to  give  no- 
tice of  threatened  danger. 

In  the  present  case  the  testimony  shows 
that  the  Pullman  Company  recognized  the 
necessity  for  guarding  the  safety  of  the  pas- 
sengers, even  before  receiving  notice  of  dan- 
ger, or  of  facts  from  which  danger  might 
reasonably  be  anticipated,  by  requiring  either 
the  conductor  or  the  porter  to  be  on  duty 
during  the  entire  time  the  passengers  are 
asleep,  for  the  purpose  of  giving  them  pro- 
tection generally,  without  reference  to  any 
particular  danger  to  a  passenger.  Therefore 
it  is  evidence  of  negligence  for  the  sleeping 
car  company  to  fall  to  keep  a  proper  watch, 
^ven  before  it  has  other  notice  of  the  dan- 
ger, or  of  such  facts  as  are  sufficient  to  cause 
it  to  anticipate  danger,  to  a  particular  pas- 
senger. 

In  regard  to  the  case  of  Oonneirs  Ex'rs  v. 
Railway,  93  Va.  44,  24  S.  B.  467,  32  L.  R. 
A,  792,  57  Am.  St  Rep.  786,  we  would  say 
that,  in  so  far  as  it  announces  the  principle 
that  robbery  is  a  danger  to  the  safety  of  the 
passenger,  which  a  sleeping  car  company 
should  guard  against,  it  states  the  principle 
correctly.  But  if  it  is  to  be  construed  as 
ruling  that  a  sleeping  car  company  cannot 
be  held  liable  for  damages,  when  a  passenger 
is  murdered  by  a  stranger,  although  both  the 
conductor  and  porter  went  to  sleep,  leaving 
the  passengers  unprotected,  on  the  ground 
that  murder  was  a  danger  not  reasonably  to 
be  anticipated,  then  such  a  rule  is  not  to  be 
followed.  We,  however,  do  not  think  the 
court  Intended  to  go  to  that  extent,  as  it  did 
not  appear  in  that  case  that  the  sleeping  car 
company  had  failed  to  keep  a  general  watch 
over  the  passengers.  Therefore  that  case 
cannot  be  regarded  as  authority  for  the  prop- 
osition that  it  is  not  the  duty  of  a  sleep- 
ing car  company  to  take  proper  care  to  keep 
a  watch  over  its  passengers,  even  before  it 
has  notice  of  danger,  or  of  circumstances  suf- 
ficient to  put  it  on  inquiry,  which,  if  pursued 
with  due  diligence,  would  lead  to  knowledge 
of  the  danger. 

[5]  Sixth  Exception: 

There  was  testimony  tending  to  sustain  the 
allegations  of  the  complaint  as  to  the  failure 
of  the  servants  of  the  Pullman  Company 
to  keep  a  watch  while  the  plaintiff  was  asleep 
in  her  berth,  and  the  said  allegations  show  a 
reckless  disregard  of  the  plaintiff's  safety, 
and  that  there  was  a  conscious  failure  on  the 
part  of  the  Pullman  Company's  servants  to 
discharge  their  duty.  It  cannot  therefore  be 
successfully  contended  that  the  testimony  did 
not  show  that  the  plaintiff  was  entitled  to 
compensatory,  as  well  as  punitive,  damages. 

[6]  Seventh  and  Eighth  Exceptions : 

These  exceptions  cannot  be  sxustained  for 


the  reason  that  the  charge  conformed  to  the 
rule  announced  in  the  cases  of  Pickens  v. 
Railway,  54  S.  C.  498,  82  S.  E.  567,  Myers 
V.  Railway,  64  S.  C.  514,  42  S.  B.  598,  and 
Sullivan  v.  Railway,  74  S.  C.  377,  64  S.  E. 
586. 

[7]  Tenth  Exception: 

His  honor,  the  Presiding  Judge,  charged  the 
following  request,  which  was  presented  by  the 
appellant's  attorneys:  'The  law  in  this  state 
does  not  allow  recovery  of  damages  for  men- 
tal suffering  In  the  absence  of  bodily  injury, 
in  a  case  of  this  kind,  and  I  charge  you  that, 
if  you  believe  from  a  preponderance  of  the 
testimony  that  plaintiff  received  no  bodily  In- 
Jury,  then  no  damages  for  mental  suffering 
are  allowed."  There  are  other  portions  of 
the  charge  to  the  same  effect  This  clearly 
shows  that  the  exception  cannot  be  sustained. 

[•]  Sixteenth  EJxceptlon: 

C.  C.  Freat,  a  witness  for  the  appellant, 
thus  testified,  on  cross-examination:  "Q.  As 
you  say  you  are  superintendent  of  this  dis- 
trict? A.  Charleston  district  and  the  terri- 
tory adjacent  to  Charleston.  Q.  How  many 
districts  had  the  Pullman  Company  in  the 
United  States?  A.  I  am  not  sure,  offhand: 
I  suppose  25  or  30.  Q.  It  takes  in  the  whole 
territory  of  the  United  States?  A.  Yes,  sir; 
practically  so.  Q.  They  run  Pullman  cars 
throughout  the  whole  United  States?  A.  Yes. 
sir."  The  reasonable  inference  from  this  tes- 
timony is  that  the  Pullman  Company  la  an 
exceedingly  wealthy  corporation.  **In  cases 
involving  the  doctrine  of  punitive  damages, 
it  is  very  generally  held  that  evidence  of  the 
defendant's  wealth  and  pecuniary  ability,  is 
admissible.  The  reason  of  the  rule  admitting 
evidence  of  the  defendant's  wealth  and  pecun- 
iary ability  rests  in  the  consideration  that 
a  pecuniary  mulct  which  would  operate  as  a 
sufficient  punishment  to  a  man  of  small 
means  would,  be  inadequate  in  the  case  of  a 
person  of  great  wealth,  and  what  would  be 
a  proper  penalty  in  the  latter  case  would  be 
excessive  and  immoderate  in  the  former.  The 
rule  admitting  such  evidence  is  indeed,  it  has 
been  said,  a  fair  corollary  of  the  rule  of 
exemplary  damages."  12  Enc  of  Law,  47: 
Rowe  V.  Moses,  9  Rich.  423,  67  Am.  Dec.  560: 
Burckhalter  v.  Coward,  16  S.  C.  435 ;  Harris 
V.  Marco,  16  S.  O.  575;  Duckett  v.  Pool,  34 
S.  C.  311,  13  S.  B.  542.  The  appellant  has 
failed  to  satisfy  this  court  that  the  verdict 
was  the  result  of  prejudice  or  caprice.  Thla 
exception  cannot  therefore  be  sustained.    - 

The  exceptions  which  have  not  been  con- 
sidered specifically  have  either  been  disposed- 
of  by  what  was  said  in  considering  the  othec 
exceptions,  or  are  too  generaL 

Judgment  affirmed. 

JONBS»  a  J^  and  WOODS  and  HXDRICK,. 
JJ.,  concur. 
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(89  8.  C.  134) 


6TATB  ▼.  DURHAM. 


I 


(Supreme  Court  of  South  Carolina.     July  1, 

1911.) 

1.  CanaNAi.  Law  ($  401*)— Bxsi  Bvidsnok— 
Wabbant  of  Abbest. 

Two  witnesses  for  the  state  in  a  prosecu- 
tion for  homicide  testified  that  deceased  had  no 
pistol,  and  did  not  shoot  at  defendant  They 
were  asked  on  cross-examination  if  they  had  not 
been  arrested  for  stealing  the  idstol  which  de- 
ceased had  on  that  occasion.  One  of  them  said 
he  had.  The  other  denied  it,  but  said  that  he 
had  been  arrested  on  some  other  charge  con- 
nected with  the  homicide.  Held  that,  since  the 
charge  against  the  witnesses  was  irrelevant  and 
immaterial,  the  warrant  on  which  they  were 
arrested  inyolved  only  a  collateral  matter  as  to 
which  parol  evidence  of  the  magistrate  who 
issued  the  warrant  that  they  were  not  charged 
with  stealing  decedent's  pistol,  but  with  being 
accessories  to  the  murder,  was  not  objectionable 
on  the  ground  that  the  warrant  was  the  best 
evidence  of  its  contents. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  884;  Dec.  Dig.  |  40L*] 

2.  Cbucinai^  Law  (|  1169*)— SMdenob— Rul- 
ings. 

Admission  of  Irrelevant  or  incompetent  evi- 
dence is  not  reversible  error,  unless  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3137 ;  Dec  Dig.  (  1169.*] 

3.  HoMiciDB  (§  347*)—Skntknob— Appeal. 

Where  accused  was  convicted  of  manslaugh- 
ter and  sentenced  to  hard  labor  in  the  peni- 
tentiary for  10  years,  it  was  not  reversible  er- 
ror to  fail  to  sentence  him  to  hard  labor  on 
the  public  works  of  the  county,  and,  in  the 
alternative,  to  imprisonment  at  hard  labor,  as 
required  by  Act  Feb.  23,  1903  (24  St  at  Large, 
p.  110),  but  the  sentence  will  be  set  aside  and 
case  remanded  for  new  sentence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  725;   Dec.  Dig.  §  347.*] 

Appeal  from  General  Sesslona  Circuit  Court 
of  Greenville  County ;  D.  S.  Henderson,  Spe- 
cial Judge. 

•*To  be  officially  reported." 

Dave  Durham  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Sentence  set  aside.   • 

J.  M.  Daniel  and  Cotbran,  Dean  ft  Cothran, 
for  appellant  P.  A  Bonham,  Sol.»  for  the 
State. 

HYDRICK,  J.  Defendant  was  convicted 
of  manslaughter,  and  sentenced  to  hard  la- 
bor in  the  state  penitentiary  for  10  years, 
The  state  examined  only  two  witnesses  to 
the  fatal  encounter,  both  of  whom  testified 
that  deceased  had  no  pistol,  and  did  not  shoot 
at  defendant  Defendants  attorney  asked 
them  on  cross-examination  if  they  had  not 
been  arrested  and  put  in  jail  on  the  charge 
of  stealing  the  pistol  which  deceased  had  on 
that  occasion.  One  of  them  said  that  he  had. 
The  other  denied  it;  but  said  that  he  had 
been  arrested  and  put  in  Jail  on  some  charge 
connected  with  the  homicide  in  question,  but 
that  he  did  not  know  what  the  charge  was. 
It  appears  that  both  were  ignorant  negro 
boys,  and  that  they  were  released  from  cus- 


tody after  a  few  days  confinement  The  state 
then  proved  by  the  magistrate  who  Issued  the 
warrant  for  their  arrest  that  they  were  not 
charged  with  stealing  deceased's  pistol,  but 
with  being  accessories  to  the  murder. 

[1]  The  first  exception  assigns  error  in  ad- 
mitting the  magistrate's  testimony  as  to  the 
charge  contained  in  the  warrant  on  the 
ground  that  the  warrant  was  the  best  evi- 
dence of  the  cfaai^ge  therein  contained.  The 
charge  against  the  witnesses  was  irrelevant 
and  immaterial.  State  v.  Wyse,  33  S.  C.  591, 
12  S.  B.  556;  Kirkland  y.  Railway,  *79  &  C. 
273,  60  S.  E.  668,  128  Am.  St  Rep.  848. 
Therefore  the  warrant  Involved  only  collater- 
al matter  as  to  which  parol  evidence  was 
admissible.  Charles  v.  Railroad  Co.,  78  S. 
C.  39,  58  S.  B.  927,  125  Am.  St  Rep.  762. 

[2]  {Moreover,  the  rule  is  well  settled  that 
the  admission  of  irrelevant  evidence  or  of 
incompetent  evidence  on  an  immaterial  issue 
is  not  reversible  error,  unless  it  is  made  to 
appear  that  it  was  prejudicial,  which  has  not 
been  done  In  this  case. 

[3]  The  second  exception  complains  that 
the  sentence  was  not  in  the  alternative  as 
prescribed  by  the  statute,  which  reads:  *'A11 
able-bodied  male  convicts,  whose  sentences 
shall  not  be  for  a  longer  period  than  ten 
years,  •  •  •  shall  be  sentenced  to  hard 
labor  upon  the  public  works  of  the  county  in 
which  convict  shall  have  been  convicted,  and 
in  the  alternative  to  imprisonment  in  the 
county  jail  or  state  penitentiary  at  hard 
labor."  24  Stat  p.  110.  The  failure  to  im- 
pose the  alternative  sentence  required  by  the 
statute  was  no  doubt  due  to  an  oversight  of 
the  presiding  judga  As  the  error  relates 
only  to  the  sentence,  the  verdict  will  not  be 
disturbed,  but  the  sentence  imposed  will  be 
set  aside  and  the  case  remanded  to  the  circuit 
court,  with  instructions  to  Impose  sentence 
in  the  alternative,  as  required  by  the  statute. 

Judgment  accordingly. 

JONES,  O.  J^  GARY,  A  J.,  and  WOODS, 
J.,  concur. 


(89  S.  C.  182) 


STATB  V.  GRBB^T. 


(Supreme  Gonrt  of  Sonth  Carolina.     July  1, 

1911.) 

1.  iNTOxiCATnro  liiQTTOBS  {%  139*)--"Kkbp  in 
Possession"— Con8tbt70tioh—»"Stobk." 
The  words  "store  and  keep  in  possession,** 
as  used  in  26  St  at  Large,  p.  60,  prohibiting 
the  unlawful  accepting,  receiving,  storing,  and 
keeping  in  possession  alcoholic  liquors  contrary 
to  law,  involve  the  idea  of  continuity  or  habit, 
and  have  no  different  construction  or  meaning 
in  counties  wh^re  the  sale  of  liquor  is  prohibit- 
ed from  that  which  they  have  in  counties  where 
liquors  are  lawfully  sold  through  dispensaries. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  (  149;  Dec.  Dig.  |  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  8914-3923;  voL  8,  p.  7699;  voL  7, 
pp.  6672-6675;  voL  8,  p.  7805. J 
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2.   INTOXIOATINO    LiQTTOBS   ({   lS9*)~KXKFINa 
IN  POSBBSBIOW— INSTBUCTIONB. 

In  a  prosecution  under  26  St.  at  Large,  p. 
60,  relating  to  the  unlawful  keeping,  storing  or 
receiving  of  alcoholic  liquors,  the  court  erred  in 
charging  that  it  was  unlawful  for  one  to  have 
liquor  in  his  possession  in  a  prohibition  county 
without  reference  to  the  quantity  or  purpose. 

[Ed.  Note.~For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  149;  Dec  Dig.  |  139.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Sumter  County;  R.  W.  Memminger,  Judge. 

•*To  be. officially  reported." 

Lloyd  Green  was  convicted  of  unlawfully 
receiving,  storing,  and  keeping  In  possession 
alcoholic  liquors  contrary  to  the  statutes,  and 
he  aiq;)ealB.    Reversed. 

C.  Capers  Smith,  for  appellant  P.  H. 
Stoll,  Sol.,  for  the  State. 


HYDRIGK,  J.  The  appellant  was  convict- 
ed on  an  indictment  charging  that  he  "did  un- 
lawfully accept  receive,  store,  and  keep  in 
possession"  alcoholic  liquors,  contrary  to  the 
statute.  He  admitted  having  liquor  in  his 
possession«  but  claimed  that  he  had  it  only 
fox  his  own  personal  use.  He  requested  the 
court  to  charge  the  Jury  that  the  term  *'8tor- 
ing  and  keeping  in  possession,*'  used  in  the 
statute,  involves  the  idea  of  continuity  or 
habit  The  court  charged  that  that  was  cor- 
rect under  the  old  dispensary  law,  when  the 
state  engaged  in  the  sale  of  liquors,  and  that 


It  would  be  correct  as  applied  to  the  law  in 
any  county  in  the  state  in  which  there  is  now 
a  dispensary,  but  that  in  a  county  which  has 
no  dispensary  (such  as  Sumter,  where  the 
indictment  is  laid),  the  mere  having  liquor  tn 
possession,  no  matter  for  what  purpose,  nor 
how  small  a  quantity  it  may  be,  is  illegal. 

^1]  We  think  his  honor  erred  in  holding 
that  the  words  *'store  and  keep  in  possession" 
have  a  different  meaning  and  construction  in 
counties  where  the  sale  of  liquor  is  prohibited 
from  that  which  they  bare  In  counties  where 
liquors  are  lawfully,  sold  through  dispensa- 
ries. We  find  no  warrant  in  reason  or  au- 
thority for  such  variable  construction  of  a 
statute.  In  Easley  ▼.  Pegg,  68  S.  C.  102,  41 
S.  E.  18,  it  was  held  that  ''the  offense  of 
storing  and  keeping  in  possession  contraband 
liquors  involves  the  idea  of  continuity  or  hab- 
it" The  same  construction  and  meaning 
must  be  given  the  same  words  used  in  tbe 
act  of  1909  (26  St  at  Large^  p.  60)  as  was 
given  them  in  the  act  of  1807  (22  St  at  Large,, 
p.  535). 

[2]  The  court  also  erred  in  diarglng  that 
it  was  unlawful  for  one  to  have  liquor  in  his 
possession  in  a  prohibition  county,  no  ooatter 
what  quantity  or  for  what  purpose.  State  ▼• 
Rookard,  87  S.  a  442,  69  S.  B.  1076. 

Reversed. 

JONES,  O.  J.,  GARY,  A.  J^  and  WOODS^ 
J.,  concur. 
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FLAGLER  ▼.  ATLANTIO  COAST  LUMBER 

CORPORATION. 

(Supreme  Court  of  South  Carolina.     3'ulj  18^ 

1911.) 

1.  Loos  ^ND  LooaiifG  (I  3*)— TncBKB  Deed— 
Construction. 

Complainant,  on  June  10,  1899,  executed  a 
timber  deed  to  defendant's  aasignorf  reciting 
tliat  complainant  had  bargained,  sold,  released 
and  delivered  unto  the  grantee,  his  heirs,  etc.. 
all  the  timber  of  12*inch  stump  diameter  and 
upwards,  on  the  ground  at  the  time  of  cutting, 
then  standing  on  the  tract  described,  to  have 
and  to  hold  the  timber  unto  the  grantee,  his 
heirs,  etc.,  with  the  right  of  entry,  and  to  cut 
roads,  etc.,  complainant  agreeing  to  warrant 
and  defend  the  title  to  the  timber  to  the  gran- 
tees, etc.,  against  all  persons  claiming  the  same 
or  anv  part  thereof,  it  being  agreed  that  the 
time  limit  of  the  conveyance  was  10  years  from 
the  time  the  grantee  began  cutting  and  remov- 
ing the  timber,  but  that  complunan^  agreed 
that  the  time  might  be  extended  from  year  to 
year  on  payment  of  interest  on  the  purchase 
price,  aeldt  that  such  deed  did  not  constitute 
a  conveyance  of  the  timber  in  fee  with  the  right 
of  the  grantee  to  a  sufficient  Interest  in  the  land 
to  support  the  growth  of  the  trees  so  long  as 
the^  should  live,  but  that  the  grantee  and  his 
assignee  was  bound  to  commence  the  removal  of 
the  timber  within  a  reasonable  time. 

[Ed.  Note.~For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  6-12;   Dec  Dig.  |  8.*] 

2.  Appeal  and  Ebbob  <|  172*) —>  Rstixw  *- 
Questions  Not  Raised  at  Tbial. 

Where  a  grantee  in  a  timber  deed  was  re- 
quired to  commence  removing  the  lumber  within 
a  reasonable  time,  the  Supreme  Court  on  ap- 
peal would  not  determine  what  would  be  a  rea- 
sonable time,  where  that  question  had  not  been 
considered  by  the  trial  court 

[Ekl.  Note.— For  other  cases,  see  Appeal  aad 
Error,  Dea  Dig*  |  172.*] 

8.  Loos  and  Looqino  (|  8*)-'Iixkqaii  Pboti- 
SIGN  OF  Deed— Effect. 

That  a  timber  deed  contained  a  provision 
requiring  the  grantor  to  pay  the  taxes  on  the 
timber  in  violation  of  th€  statute  imposing  Chat 
burden  on  the  grantee,  did  not  invalidate  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  |  3.*] 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Williamsburg  County;  Geo.  B.  Prince, 
Judge. 

"To  be  officially  reported." 

Suit  by  A.  W.  Flagler  against  the  Atlantic 
Coast  Lumber  Corporation.  Decree  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

W.  F.  Clayton  and  Henry  Buck,  for  appel- 
lant   Willcoz  ft  WiUcox,  for  respondent 

BUCKBR,  A.  A.  J.  On  the  lOth  day  of 
June,  1809,  the  plaintiff  appellant  entered  in- 
to an  agreement  with  one  R.  L  Montague  by 
the  terms  of  which  he,  for  a  valuable  consid- 
eration, conveyed  to  the  said  B.  L.  Montague 
the  timber  then  growing  upon  two  tracts  of 
land  amounting  to  230  acres,  tbe  exact  Ian- 
gu|ige  as  to  the  timber  being  "all  the  timber 
of  every  kind  and  description  of  tweLve  (12) 
inches  stomp  diameter  and  upwards^  twelve 


inches  from  the  ground  at  the  time  of  tbe 
cutting,  now  standing  and  being*'  upon  the 
land  then  more  accurately  described.  Subse- 
quently to  the  execution  of  this  instrument, 
but  prior  to  the  commencement  of  this  action, 
the  grantee  conveyed  his  interest  to  the  At^ 
lantlc  Coast  Lumber  Corporation,  the  defend- 
ant herein.  September  22,  1910,  the  plaintiff 
appellant  served  his  complaint  herein,  and 
motions  to  strike  out  certain  portions  thereof 
were  made,  as  well  as  like  motions  to  strike 
out  certain  paragraphs  of  the  answer,  and 
thereupon  such  orders  were  taken,  unnecessa- 
ry to  set  out  here,  as  resulted  in  the  follow- 
ing amended  complaint: 

^Amended  Complaint 

"The  plaintiff  complaining  of  the  defend- 
ant alleges: 

'*(1)  That  defendant  is  a  corporation  char- 
tered under  the  law  of  the  state  of  South 
Carolina. 

'*(2)  That  the  plaintiff  was,  at  the  times  ^ 
hereinafter  mentioned,  and  is  now  the  owner 
in  fee  of  that  certain  plantation  in  Williams- 
burg county,  state  of  South  Carolina,  contain- 
ing two  hundred  and  thirty  acres,  more  or 
less,  and  bounded  as  follows.  On  the  north  by 
lands  of  the  estate  of  James  Coker,  on  the 
east  by  lands  of  Louis  Yarborough,  on  the 
south  by  lands  of  Louis  Tarborough  and  J.  F. 
Brocklngton,  and  on  the  west  by  the  North- 
eastern Railroad  and  lands  conyeyed  by  R. 
T.  Flagler. 

"(3)  That  on  June  10, 1899,  the  iHaintiff  en- 
tered into  a  contract  with  one  B.  Lk  Mon- 
tague, whereby  plaintiff  conveyed  to  B.  U 
Montague  all  of  the  timber,  excepting  oak 
and  hickory,  then  standing  on  the  above-de- 
scribed tract  of  twelve  inches  and  above  in 
diameter  twelve  inches  from  the  ground,  and 
that  said  contract  was  assigned  by  B.  L. 
Montague  to  the  defendant  her^n,  which  is 
the  present  owner  thereof. 

"(4)  That  inter  alia,  the  said  contract  reads 
as  follows:  *It  is  agreed  that  the  time  limit 
of  this  conveyance,  as  above  set  forth,  shall 
be  ten  years  from  the  time  the  second  party 
begins  cutting  and  removing  the  said  timber 
from  the  lands  above  described;  but  the  first 
party  agrees  that  the  said  time  limit  may  be 
extended  from  year  to  year  thereafter,  upon 
payment  by  the  said  second  party,  his  heirs^ 
executors,  administrators  or  assigns,  to  the 
first  party,  his  heirs,  executors,  administra- 
tors or  assigns,  of  interest  on  the  original 
purchase  price  above  mentioned  at  the  rate 
of  six  per  cent  per  annum.' 

"(5)  That  more  than  eleven  years  have 
elapsed,  and  the  defendant  has  made  no  action  i 
or  effort  to  cut  and  remove  the  timber,  nor  is 
there  aoy  prospect  that  defendant  will  in 
the  near  future,  or  at  any  time,  cot  and  re- 
move said  timber ;  and,  by  reason  of  def  end*^ 
ant*8  long  delay,  plaintiff  alleges  that  said 
contract  cannot  be  equitably  enfwced  as  be- 
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tween  plaintiff  and  defendant,  as  many  trees 
not  twelve  inches  In  diameter  twelve  Inches 
from  the  ground  at  date  of  this  contract 
in  the  long  lapse  of  time  from  June  10»  1899, 
have  by  reason  of  eleven  years*  growth  be- 
come twelve  inches  and  more  in  diameter, 
and  it  will  be  impossible  to  separate  them  in 
cutting  said  timber. 

*'(6)  That  plaintiff,  after  waiting  more  than 
ten  years,  Is  informed  and  believes  that  said 
plaintiff  has  in  good  faith  tendered  the  de- 
fendant the  money  paid  by  Montague  to 
plaintiff  and  demanded  that  his  deed  be  can- 
celed and  delivered  to  him,  and  defendant 
has  declined  to  do  so. 

"Wherefore  plaintiff  demands  Judgment 
against  the  defendant  that  defendant  be  re- 
quired to  deliver  to  the  clerk  of  this  court 
the  contract  or  deed  aforementioned,  and  that 
said  clerk  cancel  the  same  of  record,  and  for 
such  further  relief  as  to  the  court  may  seem 
just,  and  for  the  cost  of  this  action.  W.  F. 
Clayton,  Plaintiff's  Attorney." 
^    And  amended  answer: 

"Answer  to  Amended  Complaint. 

"The  defendant,  by  way  of  answer  to  the 
amended  complaint  served  under  the  order  of 
the  court  striking  out  certain  matter  from 
the  original  complaint,  alleges: 

"(1)  That  it  admits  the  allegations  of  the 
first,  second,  and  fourth  paragraphs  of  said 
complaint 

"(2)  That  it  admita  that  plaintiff  on  June 
10,  1899,  executed  to  R.  Ll  Montague  a  deea 
and  contract  conveying  to  him  certain  tim- 
ber, and  that  defendant  has  succeed^  to  the 
rights  of  said  Montague  under  said  deed  and 
contract  as  alleged  in  the  third  paragraph  of 
said  complaint,  but  it  denies  that  said  deed 
and  contract  conveyed  only  the  timber  then 
standing  on  the  land  twelve  inches  and  above 
In  diameter  twelve  inches  from  the  ground, 
and  on  the  contrary  alleges  that  It  conveyed 
the  timber  then  standing  that  should  be 
twelve  inches  in  diameter  twelve  Inches  from 
the  ground  at  the  time  of  cutting. 

"(3)  That  it  admits  that  as  alleged  in  the 
eighth  paragraph  of  said  complaint  more  than 
eleven  years  have  elapsed,  and  it  has  not  at- 
tempted to  cut  and  remove  said  timber,  but 
it  denies  each  and  every  other  allegation  in 
said  complaint  contained.  Willcoz  &  Will- 
cox,  Henry  B.  Davis,  Defendant's  Attorneys." 

The  contract  was  as  follows: 

•Title  to  Timber. 

"State  of  South  Carolina,  County  of  Wil- 
liamsburg. 

"A.  W.  Flagler  to  R.  L.  Montague. 

"This  deed  and  contract  made  the  10th  day 
of  June,  in  the  year  of  our  Lord  eighteen 
hundred  and  ninety-nine  (1899)  by  and  be- 
tween A.  W.  Flagl^,  of  the  county  of  Wil- 
liamsburg and  state  of  South  Carolina,  of  the 
first  part,  herein  called  the  first  party,  and 
R.  Lk  Montague  of  the  city  of  Norfolk,  of 


Norfolk  county  and  state  of  Yirginia,  of  the 
second  part,  herein  called  the  second  party: 
"Wltnesseth,  that  the  first  party  for  and 
in  consideration  of  the  premises  and  the  sum 
of  seventy-five  dollars  cash  in  hand  paid  by 
the  second  party  at  and  before  the  sealing 
and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  has  grant- 
ed, bargained,  sold,  released  and  delivered  un- 
to the  said  second  party,  his  heirs,  executors, 
administrators  and  assigns,  all  the  timber  of 
every  kind  and  description  of  twelve  (12) 
inches  stump  diameter  and  upwards,  twelve 
Inches  from  the  ground  at  the  time  of  cut- 
ting, now  standing  and  being  upon  that  cer- 
tain tract,  piece  or  parcel  of  land  known  as 
the  *Home  Tract'  lands  and  upon  which  A.  W. 
Flagler  now  lives,  exception  being  made  to 
the  following  described  timber  which  is  not 
conveyed  under  this  contract,  all  the  oak  and 
hickory  timber.  The  said  lands  are  bounded 
and  described  as  follows,  to  wit,  all  that  cer- 
tain piece,  parcel  or  tract  bounded  on  the 
north  by  lands  of  the  estate  of  James  Coker, 
on  the  east  by  lands  of  Louis  Yarboroush, 
on  the  south  by  lands  of  J.  B.  Brocktngton 
and  Louis  Yarborough,  and  on  the  west  by 
the  Northeastern  Railroad  and  lands  convey- 
ed to  me  by  R.  T.  Flagler,  this  tract  being 
composed  of  two  tracts  of  land  conveyed  to 
me,  one  by  J.  F.  Brockington  by  deed  dated 
April,  1881,  containing  two  hundred  and  thir- 
ty-eight acres,  seventy-four  acres  of  which 
being  conveyed  to  my  son,  R.  T.  Flagler, 
leaving  one  hundred  and  sixty-four  acres, 
and  the  other  by  B.  J.  C.  Matthews  by  deed 
dated  the  15th  July,  1878,  containing  sixty- 
six  acres,  making  in  total  a  tract  containing 
two  hundred  and  thirty  (230)  acres,  situate  in 
the  township  of  Ridge,  county  of  Williams- 
burg and  state  of  South  Carolina.  To  have 
and  to  hold  the  said  timber  on  the  land  de- 
scribed above  unto  the  said  second  party,  his 
heirs,  executors,  administrators  and  assigns, 
together  with  the  exclusive  right  and  privi- 
lege to  the  second  party,  his  heirs,  executors, 
administrators  and  assigns,  to  enter  freely 
upon  the  said  described  land,  to  cut  roads 
through  the  same  or  other  contiguous  land  of 
the  said  first  party,  to  lay  out,  make  and  con- 
struct all  necessary  or  convenient  railroads, 
tramways,  cartways,  stables  and  other  fix- 
tures upon  the  said  land  and  contiguous  lands 
of  the  said  first  party,  and  to  have  and  en- 
Joy  all  such  right  of  way  upon  and  over  the 
same  and  to  do  and  perform  all  such  work  as 
may  in  the  opinion  and  discretion  of  the  said 
second  party,  his  heirs,  executors,  adminis- 
trators and  assigns  be  necessary  for  the  cut- 
ting, handling,  hauling  and  removing  of  the 
said  timber,  and  to  have  and  use  a  permanont 
right  of  way  eighty  (80)  feet  wide  upon  and 
across  the  land  above  described,  to  be  select- 
ed and  located  by  the  said  second  party,  his 
heirs,  executors,  administrators  and  assigns, 
for  a  permanent  railroad  or  tramway  or  for 
any  permanent  branch  railroad  or  tramway. 
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It  Is  farther  agreed  that  the  said  second 
party  shall  have  the  privilege  and  be  entitled 
to  use  free  of  charge  such  small  timber  as 
may  in  the  Judgment  of  the  said  second  party, 
his  heirs,  executors,  administrators  or  as- 
signs, be  required  to  build,  construct  and 
maintain  railroads,  cartways,  roadways  and 
other  fixtures  during  the  continuance  of  this 
contract  for  the  removal  of  the  timber  herein 
conveyed.  And  the  said  first  party  agrees  to 
pay  all  further  taxes  on  the  said  land  and 
timber.  The  first  party  reserves  the  right  to 
use  any  timber  for  ordinary' plantation  pur- 
poses on  said  land.  The  first  party  hereby 
agrees  to  warrant  and  forever  defend  the  ti- 
tle of  the  said  timber  unto  the  said  second 
party,  his  heirs,  executors,  administrators  and 
assigns  against  all  others  lawfully  or  other- 
wise claiming  or  to  claim  the  same  or  any 
part  thereof.  It  is  agreed  that  the  time  limit 
of  this  conveyance  as  above  set  forth  shall  be 
ten  (10)  years  from  the  time  the  second  party 
begins  catting  and  removing  the  said  timber 
from  the  lands  above  described ;  but  the  first 
party  agrees  that  the  said  time  limit  may  be 
extended  from  year  to  year  thereafter  upon 
the  payment  by  the  said  second  party,  his 
heirs,  executors,  administrators  and  assigns, 
to  the  first  party,  his  heirs,  executors,  admin- 
istrators or  assigns  of  interest  on  the  origi- 
nal purchase  price  above  mentioned  at  the 
rate  of  6  per  cent  per  annum.  The  second 
party,  his  heirs,  executors,  administrators 
and  assigns  shall  pay  any  damage  that  may 
accrue  to  the  first  party,  his  heirs, 'executors, 
administrators  or  assigns,  by  reason  of  any 
negligence  on  the  part  of  the  agents  or  em- 
ployes of  the  second  party,  his  heirs,  execu- 
tors, administrators  and  assigns,  and  for 
damage  done  to  growing  crops,  by  virtue  of 
right  of  way  hereinbefore  provided  for,  said 
damage  shall  be  ascertained  and  assessed  by 
two  disinterested  persons,  one  to  be  chosen 
by  each  of  the  parties  to  this  contract,  and  in 
case  they  disagree  the  two  so  chosen  to  select 
a  third,  and  the  report  of  said  appraisers 
made  in  writing  shall  be  final  and  binding. 
All  the  covenants,  stipulations  and  agree- 
ments herein  assumed  or  undertaken  shall  be 
binding  upon  their  heirs,  executors,  adminis- 
trators and  assigns. 

"Witness  our  hands  and  seals  this  10th  day 
of  June  in  the  year  of  our  Lord  eighteen  hun- 
dred and  ninety-nine  and  in  the  one  hundred 
and  twenty-third  year  of  the  sovereignty  and 
independence  of  the  United  States  of  Ameri- 
ca. A  W.  Flagler.  [L.  S.]  R.  L.  Montague. 
[Lu  8.]  Signed,  sealed  and  delivered  in  the 
presence  of:  S.  McB.  Scott,  H.  O.  Asklns, 
as  to  A,  W.  Flagler.  L.  N.  Overton,  H.  K. 
Weaver,  as  to  R.  L.  Montague.  [Int  Rev. 
Stamp,  Can.  Jl.OO.r 

To  which  there  was  attached  In  usual 
form  the  renunciation  of  dower  of  Mrs.  Ella 
S.  Flagler. 

Upon  the  issues  thus  Joined  Judge  Prince, 
before  whom  the  case  was  finally  heard,  dis- 
missed the  complaii^t  in  the  following  decree: 


••Decree. 

"This  suit  was  brought  for  the  purpose  of 
having  the  court  decree  a  certain  conveyance 
of  timber  to  be  void.  The  conveyance  was 
executed  by  the  defendant  to  one  R.  L. 
Montague,  and  bore  date  June  10.  18d9.  De- 
fendant is  at  present  entitled  to  the  property 
and  rights  acquired  by  Montague  from  plain- 
tiff. 

•The  conveyance  above  mentioned  contain- 
ed the  following  covenant  or  agreement, 
which  appears  below  the  granting,  haben- 
dum, and  warranty  clauses  of  said  convey- 
ance, to  wit:  'It  is  agreed  that  the  time  limit 
of  this  conveyance,  as  above  set  forth,  shall 
be  ten  years  from  the  time  the  second  party 
begins  cutting  and  removing  the  said  timber 
from  the  lands  above  described;  but  the  first 
party  agrees  that  the  said  time  limit  may  be 
extended  from  year  to  year  thereafter,  upon 
the  payment  by  the  said  second  party,  his 
heirs,  executors,  administrators  and  assigns, 
to  the  first  party,  his  heirs,  executors,  admin- 
istrators or  assigns,  of  interest  on  the  origi- 
nal purchase  price  above  mentioned  at  the 
rate  of  6  per  cent,  per  annum.' 

"By  the  terms  of  this  conveyance,  plaintiff 
'granted,  bargained,  sold,  released  and  deliv- 
ered* to  Montague,  'his  heirs,  executors,  ad- 
ministrators and  assigns,'  all  the  timber 
therein  described,  'to  have  and  to  hold  all 
and  singular  the  said  timber  unto  the  said' 
R.  L.  Montague,  'his  heirs»  executors,  admin- 
istrators and  assigns.'  This  conveyance  con- 
tains the  following  covenant  of  warranty,  to 
wit:  The  said  first  party  (A.  W.  Flagler) 
hereby  agrees  to  warrant  and  forever  defend 
the  title  to  the  said  timber  unto  the  second 
party  (R.  L.  Montague),  his  heirs,  executors, 
administrators  and  assigns  against  himself 
and  all  others  lawfully  or  otherwise  claiming 
or  to  claim  the  same  or  any  part  thereof.' 
Immediately  after  the  covenant  of  warranty 
appears  the  agreement  by  reason  of  which, 
it  is  charged  by  plaintiff  that  this  conveyance 
should  be  declared  void.  The  plaintiff  takes 
the  further  position  in  his  complaint  that 
more  than  11  years  has  elapsed  since  the  date 
of  said  conveyance,  and  that  no  motion  has 
been  made  by  plaintiff  to  cut  the  timber.  By 
reason  of  this  alleged  long  delay,  he  contends 
that  the  contract  cannot  be  equitably  enforc- 
ed because  of  the  fact  that  on  account  of  11 
years'  growth  a  large  number  of  trees  have 
reached  the  contract  size  since  the  date  of  the 
contract  At  the  trial,  this  last  position  was 
abandoned,  plaintifTs  counsel  stating  that 
this  charge  was  made  on  account  of  a  mis- 
take In  his  reading  of  the  conveyance.  The 
case  really  turns  upon  the  construction  of  the 
conveyance  In  question. 

"My  construction  of  this  paper  is  that  It 
conveys  to  R.  L.  Montague  the  timber  there- 
in described  In  fee  simple,  and  that  by  this 
conveyance  he  became  entitled  to  the  timber 
in  fee  simple  together  with  a  sufllclent  inter- 
est in  the  soil  to  sustain  the  trees.    Montague 
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had  the  right  to  enter  at  any  time  upon  the 
land  and  cut  the  timber.  This  being  tme^  a 
eabBeqnent  covenant  or  agreement  tending  to 
Umlt  the  time  Montague  should  have  for  cut- 
ting and  removing  the  timber  after  he  should 
once  commence  such  cutting  and  removal, 
could  not  have  the  effect  of  defeating  or  lim- 
iting the  purchaser's  title  to  the  timber  in 
question,  or  to  the  interest  In  the  soil  neces- 
sary to  support  sama 

^My  conclusion,  to  the  effect  that  the  deed 
in  question  conveys  the  timber  to  the  grantee 
named  therein  in  fee  simple  with  a  suf&cient 
interest  in  the  soil  to  sustain  the  trees,  Is 
based  on  the  cases  of  Knotts  v.  Hydrick,  12 
Rich.  814,  and  Wilson  Lumber  Company 
T.  D.  W.  Alderman  &  Sons  Company,  80  S. 
C.  106  [61  S.  E.  217,  128  Am.  Bt  Rep.  865]. 

"My  conclusion,  to  the  effect  that  the  es- 
tate created  by  the  granting  (dauses  of  the 
deed  is  not  affected  by  the  covenant  as  to  re- 
moval, is  based  on  the  case  of  Crawford  v. 
Atlantic  Coast  Lumber  Corporation,  79  S.  C. 
166  [60  S.  B.  445],  and  authorities  ther^n 
dted. 

'*It  is  therefore  ordered,  adjudged  and  de- 
creed that  the  relief  prayed  for  be  refused 
and  the  complaint  be  dismissed,  with  costs. 
Oeo.  Prince,  Presiding  Judge." 

From  which  action  the  plaintiff  duly  serv- 
ed notice  of  intention  to  appeal,  and  now 
comes  to  this  court  with  the  following  excep- 
tions : 

"Exceptions. 

"Plaintiff  excepts  to  the  rulings  of  the 
presiding  Judge  and  to  the  construction  plac- 
ed on  the  conveyance  herein,  on  the  follow- 
ing groxmds: 

"First  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  holding  that  under 
the  terms  of  the  conveyance  herein  R.  L. 
Montague  was  granted  all  of  the  timber 
therein  described  In  fee  simple,  and  by  this 
conveyance  he  became  entitled  to  the  timber 
in  fee  simple,  together  with  sufficient  inter- 
est in  the  soil  to  sustain  the  trees.  And 
that  the  said  Montague  and  respondent,  his 
gn^ntee,  have  the  right  at  any  time  to  enter 
upon  the  land  and  cut  the  timber,  whereas, 
it  is  respectfully  submitted  that,  in  constru- 
ing this  deed,  effect  should  be  i^ven  to  each 
clause  therein,  and  by  the  proper  construc- 
tion, the  said  R.  L.  Montague  was  conveyed 
to  only  so  much  timber  as  was  removed 
within  the  time  limit 

"Second.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  holding  that  the 
clause  limiting  the  time  in  which  the  timber 
was  to  be  removed  is  a  subsequent  covenant 
or  agreement  and  should  not  have  the  effect 
of  defeating  or  limiting  Montague's  title  to 
the  timber  in  question,  or  the  interest  in  the 
soil  necessary  to  support  same,  it  being  re- 
spectfully submitted  that  under  the  terms 
of  this  conveyance  the  said  Montague  took 
a  determinable  fee,  and  to  him  was  convey- 
ed only  so  much  timber  in  fee  as  was  remov- 


ed within  the  time  speclfled;  that  the  time 
limit  was  not  a  covenant  or  agreement,  but 
was  in  the  nature  of  a  condition,  and  should 
be  given  effect  as  such;  that  such  construc- 
tion should  be  given  to  the  deed  as  will  give 
effect  to  each  clause,  and,  by  proper  con- 
struction of  the  deed,  only  such  timber  as 
was  removed,  within  the  time  specified,  was 
conveyed  to  the  said  Montague  in  fee  sim- 
ple, and  that  the  said  Montague,  under  the 
terms  of  the  conveyance  was  bound  to  com- 
mence to  cut  the  timber  within  a  reasonable 
time;  that  more  than  eleven  years  having 
elapsed  and  the  said  Montague  and  the  re- 
spondent herein,  his  grantee,  not  having 
conmiand  to  cut  and  remove  said  timber,  all 
their  rights  thereunder  are  lost;  that  such 
construction  is  necessary,  in  order  to  give 
effect  to, the  intention  of  the  parties,  as  le- 
gally expressed. 

"Third.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  holding  that  under 
the  terms  of  the  said  conveyance  the  said 
Montague  was  conveyed  the  timber  therein 
described  in  fee  simple,  with  the  right  to  al- 
ter upon  the  said  land  and  cut  and  remove 
the  timber  at  any  time,  in  that  such  con- 
struction is  against  public  policy,  in  that 
the  plaintiff  herein  is  permanently  deprived 
of  the  right  to  the  use  of  the  soil  and  its 
cultivation,  which  could  not  have  been  the 
intention  of  parties  taken  from  the  whole  in- 
strument, and  which  would  prevent  the  de- 
velopment and  improvement  of  the  natural 
reeourcee  of  the  commonwealth. 

"Fourth.  Because  his  honor  erred,  it  is  re- 
spectfully submitted.  In  not  holding  that  the 
conveyance  was  void  by  reason  of  the  pro- 
vision therein  that  plaintiff  should  pay  the 
taxes  on  the  timber,  when  the  laws  of  the 
state  place  that  burden  upon  the  owner  there- 
of, and  such  provision  is  contrary  to  law  and 
void  as  against  public  policy. 

"Fifth.  Because  his  honor  erred,  it  la  re- 
spectfully submitted,  in  not  holding  that  the 
conveyance  herein  is  void  for  uncwtainty. 
W.  F.  Clayton,  Henry  Buck,  Appellant*a  At- 
torneys." 

The  questions  the^  presented  to  this 
court,  as  raised  by  the  appellant  for  consid- 
eration, are:  First  That  the  grant  to  the 
defendant  respondent  was  for  a  limited  time 
only,  and  that  the  court  in  construing  the 
contract  should  determine  that  this  time  was 
a  reasonable  time  from  the  making  of  the 
contract  Second.  That  as  11  years  have 
elapsed  since  the  making  of  the  contract 
that  more  than  a  reasonable  time  has  ex- 
pired and  that  the  rights  of  the  defendant 
respondent  have  terminated.  Third.  That 
in  view  of  the  agreement  in  the  contract 
that  the  plaintiff  should  pay  the  taxes  on 
the  timber  during  the  continuance  of  the 
contract  is  in  violation  of  the  law,  and  that 
the  contract  is  therefore  void. 

In  behalf  of  the  defendant  respondent  It 
is  claimed:    First  That  under  the  languaae 
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of  the  contract  tliat  the  defendant  took  a  fee- 
simple  title  to  the  timber  and  sach  interest 
In  the  land  as  was  necessary  to  support  the 
timber,  and  that  this  question  was  stare  de- 
cisis in  this  state,  and  for  this  position  re- 
lied upon  the  authority  of  Knotts  v.  Hydrick, 
12  RidL  314,  and  Wilson  Lumber  Company 
T.  Alderman  ft  Sons  Company,  80  S.  C.  106, 
61  8.  E.  217, 128  Am.  St  Rep.  865.  And,  un- 
der the  case  of  Crawford  y.  Atlantic  Coast 
Lumber  Company,  that  the  limitations,  if 
any,  of  this  contract  could  not  affect  the  fee- 
simple  character  of  the  grant. 

[1]  In  the  discussion  of  the  case  before 
the  court,  the  question  that  certain  phases 
of  the  contract  were  presented  to  this  court 
on  appeal,  when  not  directly  raised  by  the 
pleading,  was  waived  by  counsel  for  the  re- 
spondent, and  they  Joined  in  the  request 
that  the  contract  in  question  be  fully  con- 
strued by  this  court  For  the  purpose  of 
conyenlence  we  wlU  first  consider  the  ques- 
tion of  the  correctness  of  the  position  takmi 
by  recq?ondent*8  counsel,  that  the  main  ques- 
tion at  issue  is  already  settled  in  this  state 
under  the  authority  of  Knotts  y.  Hydride, 
12  Rich.  814,  and  Wilson  Lumber  Company 
▼.  Alderman  ft  Sons  Company,  80  S.  C.  100> 
61  S.  B.  217,  128  AUL  St  Rep.  866.  If  this 
be  true,  it  follows  that  all  of  the  questions 
saised  by  the  appellant  must  be  decided  ad* 
Terse  to  him  without  further  reason,  except 
the  question  raised  by  the  fourth  exception. 
It  is  therefore  necessary  to  examine  into  the 
cases  cited  to  see  if  they  do  establish  that 
which  is  claimed  for  them  by  the  defendant 
and  fix  its  dalm  to  the  timber  under  the 
terms  of  the  present  contract 

The  case  of  Knotts  y.  Hydrlck,  supra,  was 
decided  on  the  following  facts:  There  the 
grant  was  not.  of  timber,  but  of  land,  with 
an  express  reservation  to  the  grantor  of  "all 
timber  growing  on  said  land  suitable  to  be 
sawed  into  lumber."  The  grantee  gave  no* 
tice.  to  the  grantor  of  the  deed  to  remoye 
the  timber,  which  the  grantor  did  not  do, 
and  the  grantee  then  girdled  the  trees,  and 
the  action  arose  by  reason  of  the  grantor 
suing  the  grantee  for  the  yalne  of  the  trees 
rendered  unfit  for  lumber.  Under  these  cir- 
cumstances, this  court  held  that  the  grantor 
tiad  not  only  an  estate  in  the  trees,  but  also 
audi  an  interest  in  the  soAl  as  was  necessary 
to  sustain  them,  and«  further,  that  such  an 
estate  cannot  be  terminated  by  the  grantee 
by  giving  the  grantor  notice  and  a  reason- 
aide  time  to  remove  the  timber.  It  is  wdl 
to  be  observed  that  in  this  case  there  were 
no  words  used  in  the  contract  or  deed  which 
undertook  to  limit  the  time  within  which 
tile  timber  was  to  be  removed. 

In  Wilson  Lumber  Conipany  y.  Aldermah 
ft  Sons  Company,  one  McBlveen  omveyed  to 
Wilson  all  the  timber  upon  a  certain  tract 
with  habendum  to  Thomas  Wilson  and  his 
heirs  and  assigns  forever  with  the  usual 
general  warranty.     Within  a  year  Wilson 


built  a  tramway  to  the  land«  cut  and  sawed 
some  of  the  timber,  and  then  removed  the 
tramway  and  milling  machinery.  Subse- 
quently he  conveyed  his  interest  to  Wilson 
Lumber  Company,  and  the  heirs  of  McBl- 
veen, the  grantor  of  Wilson,  conveyed  the 
timber  to  Alderman  ft  Sons  Company  for  a 
term  of  years,  and  some  time  thereafter- 
wards  the  latter  company  went  upon  the 
land  and  cut  some  of  the  timber,  and  the  ac- 
tion was  commenced  by  the  Wilson  Lumber 
Company  for  an  injunction  to  restrain  the 
defendant  from  cutting  the  timber.  At  the 
trial  it  was  agreed  after  the  construction 
placed  by  the  presiding  Judge  (Judge  Prince) 
upon  the  deed  from  McBlveen  to  Wilson 
that  there  was  nothing  for  the  Jury  to  pass 
upon,  he  holding  that  the  deed  being  in 
form  a  fee-simple  deed  without  conditions 
or  limitations  it  conveyed  the  timber  with 
such  interest  In  the  land  as  was  necessary 
to  sustain  the  trees.  And  upon  appeal  his 
construction  of  the  deed  was  sustained  by 
this  court  in  an  opinion  rendered  by  Chief 
Justice  Jones. 

Under  these  cases,  then,  and  our  attention 
has  been  invited  to  no  others,  is  the  main 
questfon  presented  by  the  appeal  In  the  pres- 
ent case  decided  adversely  to  the  appellant's 
position?  It  will  be  noted  that  neither 
in  the  case  of  Knotts  v.  Hydrlck  nor  in  Wil- 
son Lumber  Company  v.  Alderman  ft  Sons 
Company  was  there  an  attempt  made  in 
the  deeds  to  limit  the  right  of  the  owner 
of  the  timber  to  any  given  period  of  remov- 
al. In  the  first  case  there  was  simply  a  re- 
tention  of  title  to  the  timber  in  the  deed  by 
the  grantor,  and  in  the  latter  case  a  grant 
thereof  without  limitations  or  conditions, 
and  all  this  court  held  was  that  in  the  ab- 
sence of  such  limitations  upon  the  right  of 
removal  that  such  right  of  removal  contin- 
ued to  exist  in  the  owner  of  the  timber.  In 
other  words,  the  deeds  under  construction 
failed  to  show  by  anything  on  their  face  any 
intention  on  the  part  of  the  parties  thereto 
of  limiting  the  right  to  remove. 

In  the  case  now  presented,  an  attempt  has 
been  made  to  limit  the  time  In  which  removal 
can  be  had:  "It  is  agreed  that  the  time  lim- 
it  of  this  conveyance  as  above  tet  forth  shall 
be  ten  (10)  years  from  the  time  the  second  par- 
ty begins  cutting  and  removing  the  said  tim- 
ber from  the  land  above  described.    ^    ^    ^^ 

And  in  reference  to  the  right  of  the  grantee 
to  build  and  maintsin  tramways,  roadways, 
etc.,  *'durlng  the  continuance  of  ^is  contract 
for  the  removal  of  the  timber  h^eln  con« 
veyed,"  there  is  evidently  an  attempt  to  limit 
the  time  of  removal  by  the  grantee  of  the 
timber.  And  without  at  this  time  passing 
upon  the  question  of  the  sufficiency  of  such 
an  attempt  to  carry  out  the  intent,  it  is 
enough  to  say  that  the  words  used  in  the 
contract  were  absent  In  Knotts  v.  Hydrlck 
and  Wilson  Lumber  Ck>mpany  y.  Alderman  ft 
Sons  Company,  nor  were  any  provisions  of 
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similar  Import  found  In  either  of  these  cases ; 
we  are  therefore  of  opinion  that  they  do  not 
control  the  case  now  under  consideration. 

The  question  presented  then  hy  this  case 
not  having  heretofore  been  passed  upon  by 
this  court,  it  becomes  necessary  to  examine 
the  authorities  to  ascertain  what  the  law  is. 
Before  doing  so,  though,  let  us  first  turn  to 
the  contract  itself,  and  see  what  light  it  gives 
as  to  the  intention  of  the  parties,  for  In  the 
last  analysis  their  Intent  is  the  controlling 
factor  in  the  construction  of  the  deed,  pro- 
vided the  Instrument  furnishes  the  evidence 
of  the  intent,  and  here  It  is  to  be  borne  in 
mind  that  whilst  the  deed  in  the  words  used 
is  at  first  such  words  as  ordinarily  convey  a 
fee-simple  title  that  the  deed  is  signed  hy 
both  the  grantor  and  the  grantee,  and  the 
reason  for  this  lies  in  the  fact  that  the  par- 
ties intended  to  bind  each  other  to  certain 
obligations ;  upon  the  grantor,  the  passing  of 
the  title  to  the  grantee,  and  upon  the  grantee, 
not  only  the  right  to  remove,  but,  in  a  quali- 
fied sense,  the  duty  also  of  so  doing.    A  time 
limit  of  some  kind  was  evidently  in  contem- 
plation, the  exact  wording  of  it  was:   *'It  is 
agreed  that  the  time  limit  of  this  conveyance 
as  above  set  forth  shall  be  ten  (10)  years 
from  the  time  the  second  party  begins  cut- 
ting and  removing  the  said  timber  from  the 
lands  above  described.    •    •    •"    It  is  con- 
tended by  the  respondent  that  this  language 
is  plain,  simple,  and  unambiguous,  that  it 
simply  means  that  when  the  owner  of  the 
timber  commenced   cutting   he   must  finish 
within  10  years.    But  the  obstacle  in  the  way 
of  the  adoption  of  this  view  is  that  it  pre- 
supposes that  the  grant  was  for  practically 
an  indefinite  period,  as  there  Is  nothing  with- 
in the  grant  which  shows  when  the  cutting 
and  removing  of  the  timber  is  to  begin.    The 
grant  in  terms  was  "all  the  timber  of  every 
kind  and  description  of  twelve  (12)  inches 
stump  diameter  and  upwards,  twelve  inches 
fnom  the  ground  at  the  time  of  cutting,  now 
standing  and  being  upon  that  certain  tract 
of  land."    So  it  would   follow  that  there 
would  be  nothing  to  prevent  the  grantee  from 
indefinitely  holding  the  land  in  its  original 
condition:    For  whilst  it  is  admitted  that  the 
work  of  cutting  and  removing  must  be  done 
within  the  period  of  10  years  from  the  date 
of  the  commencing,  it  is  maintained  that  it 
lies    solely    within    the    discretion    of    the 
grantee  to  determine  when  he  will  commence, 
limited  only  by  the  provision  in  the  agree- 
ment that  the  timber  sold  must  have  been 
in  existence  upon  the  tract  at  the  time  when 
the  contract  was  made.    As  long  as  such  a 
tree  existed  the  right  to  commence  cutting 
would  remain  with  the  grantee.    How  long 
do  trees  live?    CJertalnly  it  is  not  unreason- 
able to  suppose  that  many  of  them  live  for 
a  hundred  or  more  years,  and  If  the  respond- 
ent is  right,  then  on  June  9,  1999,  the  re- 
spondent or  its  assigns  could  commence  to 
cut  this  timber,  and  in  the  meantime  the  land 
would  remain  incumbered  and  unfit  for  cul- 


tivation.    And  during  this  long  period  the 
grantee  was  to  pay  taxes,  not  only  on  the 
land,  but  on  the  timber  as  well.    Was  this 
contemplated  by  the  parties?    We  think  not. 
Some  lesser  period  of  time  must  have  been 
in  the  minds  of  the  grantor  and  grantee. 
What  this  lesser  period  was  the  agreement 
falls  to  show.    What  rule  does  the  law  sup- 
ply in  such  a  case?    In  the  case  of  Hall  t. 
Eastman,  89  Miss.  588,  43  South.  2,  119  Am. 
St  Rep.  709,  the  time  limit  was  as  follows: 
"This  deed  is  to  continue  and  remain  in  force 
until  said  E2astman,  Gardiner  &  Ck>.,  their 
successors  and  assigns,  commence  to  cut  and 
lumber  the  same  and  for  one  year  thereafter 
and  then  to  become  void  and  of  no  effect." 
In  construing  this  clause  for  all  ess^itial 
purposes  the  same  as  that  under  considera- 
tion, the  court  held  that  the  grantee  must 
commence  the  work  within  a  reasonable  time 
McRae  v.  Stillwell,  Millen  &  Co.,  Ill  Ga. 
65,  86  S.  E.  604,  55  L.  R.  A.  513,  is  also  di- 
rectly in  point    There  the  grant  was  to  "all 
the  pine  timber  suitable  for  sawmill  purposes" 
on  11  described  lots  of  land,  each  containing 
202%  acres.     The  paper  also  contained  the 
following  clause:  "I  acknowledge  the  receipt 
of  the  sum  of  $550  in  cash,  and  note  dollars 
this  day  paid  me  by  party  of  second  part; 
and  do  agree  that  amounts  left  unpaid  this 
day  shall  be  paid  as  follows:     When  each 
lot  is  entered  to  cut  said  timber,  the  balance 
due  on  each  lot  is  $100,  which  will  be  due 
as  above  stated;   and  I  also  for  the  above- 
stated  consideration,  give,  bargain,  sell,  alien, 
and  convey  to  said  party  of  the  second  part 
their  heirs  and  assigns,  the  full  right  of  way 
to  railroads,  tramroads,  and  wagonroads  in 
and  through  this  said  land  for  the  purposes 
above  stated,  said  right  of  way  to  continue 
as  long  as  said  mill  operation  may  require.'* 
In  construing  this  contract  the  court  speak- 
ing through  Mr.  Justice  Cobb,  with  reference 
to  the  last  portion  of  the  above  quotation, 
held  that  the  use  of  this  language  Indicated 
an  intention  upon  the  part  of  the  party  to 
limit  the  time  of  the  building  of  such  rail- 
roads, tramroads,  etc,  and  therefore  of  the 
right  to  cut  and  remove  the  timber,  the  court 
saying  "that  it  was  the  intention  of  the  par- 
ties  to   this   instrument  that  the  grantees 
should  become  the  owners  of  the  timber  suit- 
able for  sawmill  purposes  growing  on  the 
land  at  the  date  of  the  execution  of  the  deed, 
and  that  such  timber  was  to  be  removed 
from  the  premises  at  a  reasonable  time  after 
execution  of  the  conveyance."   And  the  court 
further  animadverted  to  our  case  of  Knotts  v. 
Hydrick,  and  in  effect  drew  the  same  distinc- 
tion from  it  that  we  have  hereinbefore  set 
out.     In  this  connection  it  is  well  to  note 
that  in  the  case  of  Hall  r.  Eastman,  supra, 
which  was  the  first  case  of  this  kind  arising 
in  the  state  of  Mississipppi,  and  in  which  the 
doctrine  that  where  no  time  was  fixed  for 
the  commencement  of  the  removal  of  the  tim- 
ber, but  some  time  was  evidently  in  the  con- 
templation of   the   party,   that   the   courts 
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would  Imply  a  reasonable  time.  That  there- 
afterwards  the  question  wag  presented  to 
that  court,  similar  to  the  facts  of  Knotts  v« 
Hydrick,  and  Wilson  Lumber  Company  v. 
Alderman  &  Sons  Company ;  that  is  to  say, 
a  case  in  which  from  the  contract  no  time 
limit  was  fixed  directly,  nor  by  implication, 
that  the  court  came  to  the  same  conclusion 
that  this  court  did  in  those  cases.  This 
was  the  result  in  the  case  of  Butterfield  Lum- 
ber  Company  t.  Ouy,  02  Miss.  361,  46  South. 
78,  16  L.  R.  A.  (N.  S.)  1123,  131  Am.  St  Rep. 
540.  In  the  state  of  North  Carolina,  while 
we  are  not  prepared  at  this  time  to  adopt 
the  entire  reasoning  of  the  courts,  it  is  suf- 
ficient to  say  that  the  doctrine  of  a  reason- 
able time  to  commence  under  a  contract,  such 
as  that  in  this  case,  has  been  adopted. 
Bunch  y.  Elizabeth  City  Lumber  Company, 
134  N.  a  116,  46  S.  E.  24. 

It  is  not  necessary  to  discuss  the  large 
number  of  citations  of  counsel  in  their  'argu- 
ments. Suffice  it  to  say  that  we  are  of  opin- 
ion that,  both  by  the  inherent  reason  of  the 
thing,  as  well  as  by  authority,  that  the  true 
rule  is  that  wherever  it  is  apparent  in  a  con- 
tract that  the  parties  had  in  view  some  time 
for  Che  conmiencement  of  the  removal  of  the 
timber,  which  intent  was  not  embodied  in 
the  terms  of  the  contract,  that  the  law  will 
presume,  and  will  enforce  that  such  com- 
mencement of  the  removal  of  the  timber  shall 
be  within  a  reasonable  time  from  the  date  of 
the  contract. 

[21  As  to  what  constitutes  a  reasonable 
time,  we  will  not  undertake  to  decide  as  that 
matter  has  not  been  considered  by  the  trial 
court 

Upon  the  doctrine  laid  down  in  Crawford 
T.  Atlantic  Coast  Lumber  Company,  79  S.  C. 
166,  60  S.  E.  445,  suffice  it  to  say  that  under 
the  construction  we  have  given  this  deed, 
that  case  is  not  applicable  because  it  is  con- 
ceded by  all  the  authorities  that  if  the  in- 
tent of  the  parties  can  be  gathered  from  the 
instrument,  that  such  intent  must  be  given 
effect  and  in  this  case  we  have  found  from 
the  contract  what  that  intent  was,  and  in 
addition  to  this  it  may  be  stated  that  there 
was  prior  to  the  warranty  clause  in  this  case 
a  distinct  reference  to  such  limitation  of  time 
to  the  apparently  otherwise  fee-simple  grant 
made,  for  the  contract  in  speaking  of  the 
granting  of  rights  for  railroads  and  cart 
roads,  etc.,  says  "during  the  continuance  of 
this  contract  for  the  removal  of  the  timber 
herein  conveyed." 

[3]  As  the  fourth  exception,  that  the  con- 
veyance was  void  because  it  provided  that 
the  plaintiff  should  pay  the  taxes  on  this 
timber  when  the  law  required  this  burden 
to  be  borne  by  the  defendant  we  cannot  sus- 
tain, because  we  can  see  no  reason  why  the 
violation  of  the  law  should  carry  with  it 
afiy  other  penalty  than  that  affixed  by  the 
law,  and  this  exception  is  therefore  over- 


ruled. This  disposes  of  all  of  the  questions 
raised  by  the  appeal. 

It  follows  from  what  has  herein  been  set 
out  that  the  presiding  judge  was  in  error  in 
dismissing  the  complaint,  and  the  case  is  re- 
manded for  the  purpose  of  taking  testimony 
and  determining  as  to  what  would  be  a  rea- 
sonable time  within  which  to  commence  re- 
moving the  timber  from  the  land  in  dispute, 
xmder  all  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  of  the  mak- 
ing of  the  contract ;  and  it  is  so  ordered. 

JONES,  a  J.,  GARY,  A.  X,  and  HTDRIOK, 
J.,  concur. 

(8»  S.  C.  314) 

WESLEY  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  17, 

1911.) 

Cabbiebs  (§  382*)— Ejection  of  Passengeb— 
Pleading— Damages— "Gboss  Negligence." 
An  allegation  in  the  complaint  a^inst  a 
carrier  that  the  action  of  the  defendant  in  eject- 
ing plaintifF  "was  not  only  a  gross  violation  of 
the  obligation  which  it  had  assumed  to  carry 
the  plaintiff,  but  was  a  willful,  wanton,  and  ma- 
licious violation  of  the  plaintiff's  rights  as  a 
passenger,"  did  not  limit  plaintiff  to  recovery 
of  punitive,  but  permitted  recovery  of  actual, 
damages;  the  words  "gross  negligence"  do  not 
ordinarily  import  recklessness  or  wantonness, 
but  only  when  the  context  shows  they  were  so 
intended. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  382.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  316S-3173 ;   vol.  8  p.  7675.1 

Gary,  A.  J.,  and  Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Ernest  Moore,  Special 
Judge. 

*'To  be  officially  reported.*' 

Action  by  Hagar  Wesley,  by  her  guard- 
ian ad  litem,  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

McDonald  ft  McDonald  and  B.  Lu  Abney, 
for  appellant  Ragsdale  ft  Dixon,  for  re- 
spondent 

JONES,  C.  J.    On  September  14,  1909,  the 

plaintiif,  a  young,  ignorant  negro  woman, 
who  could  not  read  or  write,  boarded  de- 
fendant's train  as  a  passenger  from  Daw- 
kins  to  Shelton,  a  distance  of  10  miles,  hav- 
ing requested  and  purchased  of  the  agent  at 
Dawkins  a  full-fare  ticket  for  25  cents. 
There  was  one  other  passenger  from  Daw- 
kins  that  day,  Mag  Black,  a  young  negro 
woman,  who  purchased  a  half-fare  ticket 
from  Dawkins  to  Cedar  Springs,  a  distance 
of  55  miles,  for  65  cents.  These  two  women 
were  sitting;  either  on  a  seat  together,  or  on 
adjoining  seats.  Before  reaching  the  next 
station,  Strothers,  which  was  three  miles 
from    Dawkins,    the    ticket    collector    came 


«For  other  cases  see  same  topic  and  section  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Kej  No.  fiertes  ft  R«p'r  Indexes 
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along  and  took  up  the  ttdsets  of  these  pas- 
sengers about  the  same  time.  The  collector 
testified  positively  that  Mag  Black  gave  him 
the  full-fare  ticket  to  Shelton,  and  that 
plaintiff  gave  him  a  half-fare  ticket  to  Ce- 
dar Springs ;  that  he  Informed  plaintiff  that 
she  could  not  ride  on  a  half  ticket;  that  he 
demanded  83  cents  additional  fare,  and  tipon 
her  statement  that  she  did  not  have  the 
money  he  told  her  to  get  off  the  train  at 
Strothers,  and  that  plaintiff  requested  to  be 
carried  to  Blalrs,  because  she  had  some  peo- 
ple there  to  stay  with.  Blalrs  was  a  sta- 
tion five  miles  from  Dawklns.  The  collector 
testified  that  plaintiff  did  not  state  to  him 
that  her  destination  was  Shelton;  that  he 
did  not  inquire,  but  assumed  that  her  dee< 
tlnatlon  was  Cedar  Springs,  from  the  ticket 
she  presented;  that  he  passed  her  to  Blalrs, 
because  she  had  the  half -fare  ticket;  and 
that  tf  he  had  known  her  station  was  Shel- 
ton he  would  have  passed  her  to  that  point 
on  her  ticket 

The  plaintiff  testified  that  she  purchased 
a  full-fare  ticket  to  Shelton.  This  testimo- 
ny was  most  positively  corroborated  by 
Jesse  Morgan,  who  saw  her  purchase  and 
pay  for  a  ticket  to  Shelton,  and  saw  it  in 
her  hand  just  before  she  boarded  the  train, 
and  by  S.  T.  Goodlet,  defendant's  agent  at 
Dawklns,  who  declared  that  he  sold  and  de- 
livered to  plaintiff  a  full-fare  ticket  to  Shel- 
ton, for  which  he  received  25  cents,  and  this 
was  after  he  had  sold  to  Mag  Black  the 
half-fare  ticket  to  Cedar  Springs. 

Plaintiff  testified  that  she  gave  to  the 
ticket  collector  the  same'  ticket  that  was  giv- 
en her  by  the  defendant's  agent  at  Dawklns ; 
that  when  the  collector  told  her  that  he 
could  not  carry  her  on  a  half-fare  ticket 
she  Informed  him  that  she  could  not  read  or 
write;  •  that  Mr.  Goodlet  gave  her  the  ticket 
and  told  her  it  would  take  her  to  Shelton, 
The  plaintiff  got  off  the  train  at  Blalrs,  be- 
cause she  had  been  ordered  to  do  so  by  the 
ticket  collector.  The  other  passenger,  Mag 
Black,  went  on  to  Cedar  Springs,  and  was 
saved  from  ejection  by  the  charity  of  fellow 
passengers,  who  made  up  the  additional  fare 
claimed. 

I  concur  in  the  conclusion  reached  by  Mr. 
Justice  GAET  upon  all  the  exceptions^  ex- 
cept the  seventh  and  eighth.  The  charge 
complained  of  in  these  exceptions  is  as  fol- 
lows: "If  you  find  from  the  evidence  that 
the  plaintiff  purchased  a  full-fare  ticket,  as 
allied,  from  Dawklns  to  Shelton,  and  if 
you  find  that  plaintiff  boarded  the  train,  as 
alleged,  as  a  passenger  from  Dawklns  to 
Shelton,  and  delivered  such  ticket,  or  a  pa- 
per supposed  by  her  to  be  such  ticket,  to 
the  agent,  or  ticket  auditor,  or  conductor,  or 
other  officer  demanding  it  on  the  train,  and 
if  you  find  that  thereafter,  before  the  arriv- 
al of  the  train  to  Shelton,  the  defendant's 
conductor  or  other  officer  on  the  train  re- 
quired the  plaintiff  to  leave  the  train,  or 
ejected  plaintiff  from   the  train,   then  the 


plaintiff  would  be  entitled  to  recover  the 
damages  actually  and  proximately  resulting 
from  the  putting  off  of  plaintiff,  so  far  as 
such  actual  damages  might  have  been  rea- 
sonably expected  so  to  result.  Now,  I 
charge  you  the  proposition  stated  as  to  the 
delivery  of  the  ticket  delivered  by  the  plain- 
tiff, and  supposed  or  believed  by  the  plain- 
tiff to  be  the  ticket  bought  by  her — I  charge 
you  the  proposition  with  reference  to  that, 
for  the  reason  that  no  contributory  negli- 
gence is  pleaded  in  this  case;  and  there- 
fore, if  you  conclude  that  the  plaintiff  had 
paid  full  fare  for  a  ticket  from  Dawklns  to 
Shelton,  and  had  received  such  ticket  from 
the  agent  of  the  defendant,  no  negligence 
by  the  plaintiff  in  flailing  to  tender  the  right 
ticket  can  operate  to  defeat  her  right  to  re- 
cover damages  for  a  wrongful  ejectment 
from  the  train,  because  It  had  not  been  plead- 
ed, and  It  cannot  be  submitted  to  you  where 
not  pleaded." 

It  is  contended  that  the  charge  made  the 
defendant  liable  for  ejection  for  failure  to 
present  a  ticket  entitllBg  her  to  ride  as  a 
passenger,  if  she  presented  *'a  paper  suppos- 
ed by  her  to  be  such  ticket"  ,  The  charge 
should  not  be  eonsidered  as  an  abstract  ppop- 
osition,  to  be  generally  applied,  but  as  ap> 
plicable  to  the  concrete  case,  as  made  by  the 
facts.    It  will  be  noticed  that  the  charge  is 
conditional  on  the  jury  finding  that  plaintiff 
purchased    and    received    from    defendant's 
agent  a  full-fare  ticket  to  Shelton,  and  board- 
ed defendant's  train  as  a  passenger  for  Shel- 
ton.   It  will  be  further  noticed  that  plaintiff 
did  not  tender  just  any  kind  of  a  paper 
which  she  supposed  was  a  proper  ticket,  but 
that  she  tendered,  ^her  a  full-fare  ticket 
costing  25  cents,  or  a  half -fare  ticket  costing 
65  cents.    It  will  still  further  be  remembered 
that  the  ticket  collector  treated  the  half-fiure 
ticket  as  sufficient  to  pass  plaintiff  to  Blalrs* 
and  that  he  would  have  treated  it  as  suffi- 
cient to  pass  her  to  Shelton,  if  he  had  only 
known  that  was  her  station ;  and  there  was 
no  testimony  in  the  case  tending  to  show  a 
different  rule  of  the  company.    The  pivotal 
issue  arising  from  the  testimony  of  defend- 
ant was  whether  the  ticket  collector  knew  or 
ought  to  have  known  that  plaintiff's  station 
was  Shelton;  for,  if  plaintiff  presented  a 
half-fare  ticket  to  Cedar  Springs,  and  he  had 
information  that  her  destination  was  fflielton, 
an  expulsion  for  failure  to  pay  83  cents  ad- 
ditional would  be  unlawful,  even  if  plaintiff 
had  no  right  whatever  under  the  half-fare 
ticket,  since  full  Dare  to  Shelton  was  only 
25  cents. 

In  view  of  the  foregoing  drcumstanoes,  I 
cannot  think  there  was  any  prejudicial  er> 
ror  in  the  charge. 

The  judgment  is  affirmed* 

I 

HYDRICK,  J.,  concurs. 

GARY,  A.  J.  (dissenting).  This  Is  an  ac- 
tion for  damages,  alleged  to  have  been  sua* 
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tained  by  the  plaintiff,  throng  the  wrongful 
acts  of  the  defendant.  In  ejecting  her  while 
ahe  was  a  passenger  on  its  train  of  cars. 

The  allegations  of  the  complaint,  material 
to  the  questions  involTed,  are  as  follows: 

"That  on  the  14th  day  of  September,  1909, 
the  plaintiff  went  to  Dawkins,  a  station  on 
the  defendant's  railroad,  and  purchased  from 
the  defendant's  agent  at  that  place  a  passen- 
ger ticket  for  Shelton,  another  station  on  the 
defendant's  said  road,  paying  the  full  price 
therefor,  which  was  demanded  by  the  defend- 
ant's said  station  agent,  and  she  thereby  be- 
came a  full  first-class  passenger  on  defend- 
ant's said  road,  and  upon  the  arrival  of  the 
defendant's  train  for  Shelton  the  plaintiff 
boarded  same. 

''That  when  the  said  train  had  gone  a 
short  distance  towards  Shelton  the  defend- 
ant's ticket  auditor  came  to  plaintiff,  and 
took  up  her  ticket,  and  after  leaving  plaintiff 
for  a  short  time  returned  to  her  and  accused 
her  of  having  given  him  a  half  ticket,  which 
she  had  not  done;  and  when  the  said  train 
had  been  stopped  at  the  next  station  the  de- 
fendant's said  ticket  auditor,  and  other  agents 
and  servants  of  the  defendant,  wrongfully, 
unlawfully,  willfully,  and  wantonly,  and  for- 
cibly ejected  the  plaintiff  from  the  said 
train.    •    •    • 

'That  action  of  the  deftendant,  its  agents, 
and  ser\'ants,  in  ejecting  her  from  the  saia 
-car,  as  aforesaid,  was  not  only  a  gross  viola- 
tion of  the  obligation  which  they  had,  for 
value  received,  assumed,  to  carry  the  plain- 
tiff, but  was  a  willful,  wanton,  and  maUcious 
violation  of  the  plaintiff's  rights  as  a  passen- 
ger, to  her  damage  in  the  sum  of  two  thou- 
«and  dollars." 

The  defendant's  answer  to  the  complaint 
was  a  general  denial. 

His  honor,  the  presiding  Judge,  thus  sum- 
marized the  plaintiff's  testimony:  ''The  plain- 
tiff's testimony  impressed  me  as  being  truth- 
ful, and  a  correct  statement  of  what  took 
place.  As  already  stated,  she  testified  that 
she  bought  from  S.  T.  Goodlet,  a  ticket  agent 
of  the  defendant  at  Dawkins,  a  full-fare  tick- 
et from  Dawkins  to  Shelton;  that  she  board- 
ed the  train  here  In  question,  and  tendered  to 
the  ticket  collector  the  ticket  so  received  from 
the  agent  at  Dawkins ;  that  the  ticket  collect 
or,  called  by  her  'conductor,'  either  at  the 
time  or  shortly  after  receiving  the  ticket, 
claimed  that  it  was  a  half-fare  ticket  to  a 
point  of  destination  at  Cedar  Springs,  some 
60  miles  farther  than  Shelton ;  that  he  there- 
upon ordered  her  to  get  off  at  Strothers,  a  sta* 
tion  short  of  her  destination  at  Shelton;  that 
she  then  commenced  crying,  and  begged  him 
to  put  her  off  at  Blalrs,  and  told  him  that  the 
agent  at  Dawkins  had  sold  her  the  ticket, 
and  had  told  her  that  it  was  a  full-fare  tick- 
et to  Shelton,  but  that  the  ticket  collector,  re- 
fusing to  credit  her  stoiy,  forced  her  to  leave 
the  train  at  Blairs,  without  investigating,  so 
far  as  appears,  the  truth  of  her  claims.    As 


already  stated,  the  ticket  agent  at  DawUna, 
Mr.  S.  T.  Goodlet,  corroborated  her  story,  In 
so  far  as  the  purchase  of  the  ticket  from 
Dawkins  to  Shelton  by  her  on  that  day  is  con- 
cerned." 

There  was  also  testimony  to  the  effect  that, 
about  the  time  the  agent  at  Dawkins  sold  the 
plaintiff  a  ticket,  he  also  sold  a  half-fare  tick- 
et to  another  woman,  who  was  accompanied 
by  a  little  girl,  on  the  representation  that  it 
was  for  the  girl  who  was  going  to  Cedar 
Springs,  which  was  about  five  times  the  dis- 
tance to  Shelton.  That  the  two  women  board- 
ed the  train,  but  the  girl  was  left  behind. 
That  when  the  auditor  came  to  collect  the 
tickets  the  two  women  were  sitting  near  each 
other.  That  the  plaintiff  handed  to  the  audi- 
tor a  half -fare  ticket,  in  the  usual  form,  dat- 
ed September  14, 1909,  good  for  passage  from 
Dawkins  to  Cedar  Springs.  That  the  auditor 
then  and  there  returned  this  ticket  to  the 
plaintiff,  with  this  indorsement:  "Off  at 
Blairs,  Acct,  grown  person  on  this  ticket  and 
no  funds.  Party  got  off  on  own  account  No. 
13.  9—14—1909.  G.  B.  Forbes,  G.  a"  That 
the  plaintiff  was  ejected  at  Blairs. 

At  the  dose  of  the  plaintiff's  testimony, 
the  defendant  made  a  motion  for  a  nonsuit 
as  to  punitive  damages,  which  was  refused, 
and  at  the  close  of  all  the  testimony  renewed 
such  motion,  but  it  was  again  refused. 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $500,  and  the  defendant  appeal- 
ed upon  exceptions,  which  will  be  reported. 
The  first  exception  was  abandoned. 

Second  and  Third  Exceptions: 

The  defendant  made  a  motion  for  a  new 
trial,  and  one  of  the  grounds  was  that  there 
was  error  in  the  refusal  to  sustain  the  mo- 
tions for  nonsuit.  His  honor,  the  Presiding 
Judge,  in  the  order  refusing  the  new  trial, 
stated  the  reasons  why  the  motions  for  non- 
suit could  not  be  sustained,  and  they  are  sat- 
isfactory to  this  court. 

Fourth,  Fifth,  and  Sixth  Exceptions: 

The  allegations  of  the  complaint  that  the 
action  of  the  defendant  in  ejecting  the  plain- 
tiff "was  not  only  a  gross  violation  of  the  ob- 
ligation which  it  had  assumed,  to  carry  the 
plaintiff,  but  was  a  willful,  wanton,  and  ma- 
licious violation  of  the  plaintUTs  rights  as  a 
passenger,"  do  not  confine  the  plaintiff  to  a 
recovery  of  punitive  damages,  as  a  gross 
violation  of  duty  does  not  necessarily  involve 
willful  misconduct.  The  words  "gross. neg- 
ligence" do  not  ordloarlly  import  reckless- 
ness or  wantonness,  and  it  is  only  when  the 
context  shows  that  they  were  thus  intended 
can  they  be  so  construed.  Boyd  v.  Railway, 
65  S.  C.  826,  43  S.  B.  817.  In  the  present 
case,  the  context  shows  that  the  words  "gross 
violation"  and  "willful,  wanton,  and  mali- 
cious violation"  were  not  used  in  the  same 
sense;  that  the  first  had  reference  to  negli- 
gence, and  the  second  to  intentional  wrong. 
The  complaint,  therefore,  states  two  causes 
of  action — one  for  negligence,  and  the  other 
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for  wantonness  or  willfulness — and  the  plain- 
tiff was  entitled  to  recover  both  actual  and 
punitive  damages. 

Seventh  and  Eighth  Exceptions: 

The  charge  set  out  In  the  seventh  excep- 
tion Immediately  precedes. the  charge  In  the 
eighth  exception,  and  the  two  parts  must  be 
considered  together,  as  they  are  dependent 
upon  each  other,  for  a  proper  construction. 
The  allegation  of  the  complaint  Is  that  the 
plaintiff,  after  boarding  the  train,  delivered 
to  the  defendant's  auditor  the  ticket  which 
she  had  purchased  from  the  agent  at  Daw- 
kins,  for  which  she  had  paid  full  price,  and 
which  entitled  her  to  ride  as  a  first-class  pas- 
senger to  Shelton,  another  station  on  defend- 
ant's line  of  road.  The  defendant's  answer 
denied  that  she  handed  a  ticket  of  that  de- 
scription to  its  auditor.  His  honor.  In  effect, 
charged  that,  even  if  the  plaintiff  did  not  de- 
liver to  the  auditor  such  a  ticket  as  is  de- 
scribed In  the  complaint,  but  a  paper  sup- 
posed by  her  to  be  such  ticket,  and  even 
though  she  may  have  been  negligent  In  so 
supposing,  nevertheless  the  defendant  was 
liable  for  such  damages  as  she  may  have 
sustained  on  account  of  being  ejected  from 
the  train.  The  reason  assigned  by  the  Pre- 
siding Judge  for  this  ruling  was  because  the 
defense  of  contributory  negligence  was  not 
interposed.  It  is  true  the  defendant  was  not 
entitled  to  the  benefit  of  the  defense  of  con- 
tributory negligence,  but  It  had  the  right  to 
rely  upon  the  Issues  made  by  the  pleadings. 
Under  the  charge  It  was  not  necessary  for 
the  plaintiff  to  prove,  as  alleged,  that  she  de- 
livered to  the  auditor  the  ticket  described 
in  the  complaint;  and  the  instruction  to  the 
Jury  that  damages  were  recoverable,  if  the 
ticket  purchased  was  not  presented,  but  a 
paper  which  she  supposed  was  the  ticket 
sold  to  her,  materially  changed  the  issue,  and 
was  unquestionably  prejudicial  to  the  rights 
of  the  appellant  These  exceptions  are  there- 
fore sustained. 

Ninth  and  Tenth  Exceptions: 

What  has  already  been  said  disposes  of 
these  exceptions. 

WOODS,  J.,  concurs. 


(8»  8.  C.  234) 

STATE  V.  McKAY. 

(Supreme   Court  of  South  Carolina.     July  7, 

1911.) 

1.  Witnesses  ((  244*)^Exahination— Lead- 
ing Questions. 

The  court  may,  in  its  diBcretlon,  allow  a 
party  to  ask  leading  questions  of  bis  own  wit- 
ness because  of  his  oemg  hostile. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  795,  848;    Dec.  Dig.  |  244.*] 

2.  Witnesses    (§    321*)— Impeaching    One's 
Own  Witness. 

While  one  is  not  concluded  by  the  testimo- 
ny of  his  witness,  but  may  prove  the  facts  to 
be  other  than  testified  to  by  such  witness,  he 


may  not  Impeach  him,  either  by  testimony  as  to 
his  general  character,  or  by  proof  of  his  prior 
inconsistent  statements. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  §§  1099,  1100;   Dec  Dig.  S  321.*] 
3.  Criminal  Law   (|  658*)— Appeait-^Haem- 

LEss  Error. 

Ordering  the  arrest  for  perjury  of  a  wit- 
ness for  the  state,  in  open  coutt,  immediately 
on  his  leaving  the  stand,  because  of  testifying 
that  what  be  testified  to  at  the  preliminary  in- 
vestigation was  false  and  induced  by  prosecu- 
trix, cannot  be  considered  prejudicial  to  de- 
fendant as  calculated  to  intimidate  other  wit- 
nesses from  varying  their  testimonjr  given  at 
such  examination ;  there  beiD|;  nothing  in  the 
record  tending  to  show  prejudice;  but  it  being 
purely  conjectural. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1534^ ;  Dec  Dig.  I  658.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  County;  J.  W.  De  Vere, 
Judge. 

•*To  be  officially  reported.** 

Thomas  McKay  appeals  from  a  conTlction. 
Reversed. 

Townsend  &  Rogers,  for  appellant  J.  Mon- 
roe Spears,  for  the  State. 


HYDRICK,  J.  At  the  trial  below,  the 
state  put  up  Knox  Purvis,  a  witness  who  had 
been  examined  before  the  committing  magis- 
trate. He  said  that  he  knew  nothing  about 
the  case;  that  the  prosecutrix  and  her  sis- 
ters had  persuaded  him  to  tell  what  he  had 
told  at  the  preliminary  investigation,  and 
that  what  he  had  there  sworn  was  false.  The 
prosecuting  attorney  then  stated  to  the  court 
that  he  had  been  taken  by  surprise,  and 
asked  to  be  allowed  to  examine  the  witness 
by  leading  questions,  on  the  ground  that  he 
was  hostile.  This  was  allowed,  against  de- 
fendant's objection.  Against  objection  of  de- 
fendant's attorney,  the  court  also  allowed  the 
state  to  use  the  testimony  of  the  witness 
which  had  been  taken  down  by  the  magistrate 
for  the  purpose  of  contradicting  him;  the 
court  ruling  as  follows:  "It  is  alleged  that 
this  witness  has  made  statements  previous  to 
this  time  that  were  contrary  to  the  state- 
ments he  makes  here  in  open  court  I  do 
not  think  the  rule  allows  a  man  to  put  up  a 
witness  and  contradict  him;  but  it  does,  if 
he  is  taken  by  surprise,  and  says  he  has  made 
a  different  statement  from  that  in  court 
That  is  how  I  rule  this  testimony  is.'* 

[1]  The  rule  is  that  the  court  may,  In  Its 
discretion,  allow  a  party  to  propound  leading 
questions  to  his  own  witness  for  the  reason, 
among  others,  that  the  witness  is  hostile  to 
him. 

[21  While  a  party  is  not  concluded  by  the 
testimony  given  by  his  own  witness,  but  may 
prove  the  facts  to  be  other  than  as  testified 
to  by  such  witness,  he  is  not  permitted  to 
Impeach  the  credibility  of  his  own  witness 
either  by  testimony  as  to  his  general  charac- 
ter, or  by  contradicting  him;    that  is,   by 
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proving  that,  on  Bome  other  occasion,  he 
made  Inconsistent  statements.  State  y.  John- 
son, 43  S.  a  126,  20  S.  E.  088;  Banskett  t. 
Keltt,  22  S.  C.  199,  and  cases  dted. 

[3]  When  the  witness  Purvis  came  off  the 
stand,  the  solicitor  ordered  the  sheriff,  in 
open  court,  to  arrest  him  and  take  him  to 
jail  to  answer  an  Indictment  for  perjury. 
This  was  done  against  defendant's  protest 
It  Is  alleged  that  this  was  prejudicial  to  de- 
fendant, because  It  was  calculated  to  Intlmi- 
date  any  other  witness  from  varying  the  tes- 
timony which  he  had  given  at  the  prelimi- 
nary Investigation.  There  Is  nothing  In  the 
record  tending  to  show  any  such  prejudice. 
It  is  purely  conjectural  and  barely  possible, 
but  highly  Improbable.  Therefore  It  affords 
no  ground  for  reversal.  On  the  contrary,  we 
are  Inclined  to  commend  prompt  action  by 
those  charged  with  the  administration  of  the 
law,  when  It  has  been  flagrantly  violated;  and 
we  are  of  the  opinion  that  if  perjurers  were 
more  Invariably  and  promptly  and  vigorously 
prosecuted  and  punished,  there  would  be  few- 
er miscarriages  of  justice  In  our  courts. 

The  court  erred  In  allowing  the  witness 
Hucksbee  to  testify  that  he  employed  counsel 
to  assist  the  solicitor  In  prosecuting  the  case. 
It  was  clearly  Irrelevant  Standing  alone.  It 
might  not  be  suflScient  to  call  for  a  reversal, 
but  when  taken  In  connection  with  the  other 
errors  which  appear  In  the  record,  we  are 
Impelled  to  the  conclusion  that  there  should 
be  a  new  trial. 

Reversed. 

JONES,  C.  J.,  and  GARY,  A.  J.,  concur  In 
the  judgment  on  the  first  ground  stated. 
WOODS,  J.,  concurs. 


(89  S.  C.  280) 

WADE  V.  SOUTHERN  RY.  CO.  «t  aL 

(Supreme  Court  of  South  Carolina.     July  11, 

1911.) 

1.  Masteb  akd  Servant  (S  282*)— Death  ov 
Servant  —  Railro Ans  —  keckless  Opera- 
tion—Punitive  Damages. 

Where  there  was  evidence  that  the  train 
that  killed  a  bridge  watchman  ran  past  a  block 
signal  set  against  it,  and  onto  the  bridge,  before 
it  had  been  signaled  to  proceed,  as  required  by 
the  railroad  company's  rules,  the  evidence  show- 
ed a  reckless  disregard  of  decedent's  rights,  au- 
thorizing the  submission  of  plaintifiTs  right  to 
recover  punitive  damages. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  998 ;  Dec.  Dig.  |  282*] 

2.  EiVioENCE  (§  359*)— Photograph*— Sur- 
rounding Conditions— Presumption. 

Photographs  of  the  location  of  an  accident, 
though  taken  long  after  it  occurred,  were  not 
objectionable  because  there  was  no  proof  that 
the  conditions  were  the  same  when  thev  were 
taken  as  at  the  time  of  the  accident;  the  pre- 
sumption being  that  the  conditions  remained 
the  same,  in  the  absence  of  proof  by  defendant 
of  any  material  change. 

[Eld.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  |  1511;  Dec.  Dig.  §  359.*] 


3.  BviDENCE   (f   859*)  — Photographs --ISz- 

PLANATORT  MARKS. 

It  was  no  objection  to  the  admission  of 
photographs  showing  the  scene  of  an  accident 
that  they  bore  explanatory  marks,  as,  ''Look- 
ing towards  Cayce,  75  yards  from  river  trestle ;" 
each  mark  or  notation  on  the  photographs  in 
any  way  material  to  the  case  having  been  ver- 
ified by  witnesses. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  t§  1509-1512 ;  Dec  Dig.  §  359.*] 

4.  Witnesses     (§     405*)  —  Contradiction — 
Evidence. 

In  an  action  for  death  of  a  bridge  watch- 
man by  being  struck  by  a  train  which  ran  past 
a  block  signal  set  up  against  it,  plaintiff  proved 
that  the  agent  in  charge  of  the  block  ran  out  of 
his  ofSce  as  the  train  was  passing,  and  signaled 
it  to  stop,  but  that  defendant's  trainmaster,  who 
was  on  the  rear  platform,  directed  it  to  proceed. 
When  the  trainmaster  was  on  the  stand,  he  was 
asked  if,  in  the  presence  of  T.,  the  agent  at  the 
semaphore  station  had  not  said  to  him  that  de- 
cedent would  never  have  been  killed  if  the  train- 
master had  not  taken  the  train  Into  the  block. 
Heldy  that  the  trainmaster  having  denied  the 
agent's  statement,  evidence  of  T.  that  the  agent 
made  such  statement  to  the  trainmaster  was  not 
objectionable  because  the  agent  had  not  testi- 
fied, or  because  the  railroad  company  would  not 
be  bound  by  any  statement  of  the  trainmaster. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1273;  Dec.  Dig.  §  405.*  ] 

5.  Release  (j  56*)  — By  Ai^leqed  Widow- 
Evidence— Invalidity  OF  Marriage. 

Where,  in  an  action  for  death,  defendant 
railroad  pleaded  a  release  from  decedent's  al- 
leged widow,  plaintiff  could  prove  that  defend- 
ant knew  when  the  release  was  taken  that  she 
had  been  married  to  another  before  her  mar- 
riage to  decedent,  and  that  her  marriage  to  de- 
cedent was  void. 

[Ekl.  Note.— For  other  cases,  see  Release,  Dec. 
Dig.  i  56.«1 


6.  Evidence  (§  265*)— Effect  of  Releac 
Consciousness  of  Liability. 

While  the  taking  of  a  release  is  not  an  ad- 
mission of  legal  liability  as  a  matter  of  law, 
consciousness  of  liability  may  be  legally  infer* 
red  therefrom;  and  hence  the  court  properly 
charged  that  coonsel  were  entitled  to  draw  such 
inference  from  the  release,  and  that  the  jury 
might  accept  or  reject  the  same,  as  they  might 
be  convinced. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  tS  1029-1050;   Dec  Dig.  i  2U5.*] 

7.  Trial  <§  194*)— Instruction— Fact. 

In  an  action  for  death,  the  court,  having 
explained  neglip^ence  and  contributory  negli- 
gence and  mentioned  the  specifications  of  negli- 
gence alleged  in  the  complaint,  charged  that  if 
a  failure  to  do  one  of  the  things  mentioned  in 
the  complaint  which  plaintiff  alleged  defendant 
should  have  done  for  decedent's  protection  was 
made  out,  and  the  jury  found  that  in  the  exer- 
cise of  due  care  they  should  have  done  some  one 
or  all  of  such  thinp^s,  then  a  case  of  negligence 
was  made  out  against  defendant,  and  the  jury 
should  consider  the  defense  raised  in  the  an- 
swer, was  not  objectionable  as  a  charge  on  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  9  465:  Dec.  Dig.  t  IM;^  Negligence,  Cent 
Dig.  §1  35^60.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   G.  W.  Gage,  Judge. 

"To  be  officially  reported.** 

Action  by  J.  P.  Wade,  as  administrator  of 
the  estate  of  Theodore  P.  Wade,  against  the 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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Soutbem    Railway    Company    and    others. 
Judgment  tor  plaintiff,  and  defendants  ap- 
peaL    AfBlrmed. 

E.  M.  Thomson,  for  appellant&  W.  Boyd 
Evans,  E.  J.  Best,  Geo.  R.  Rembert,  and  Jj. 
D.  Melton,  for  respondent 

HTDRICK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  for  |3,500  for  the 
death  of  his  intestate;  caused  by  the  wrong- 
ful acts  of  defendant 

Theodore  P.  Wade  was  employed  by  de- 
fendant as  watchman  on  the  Gongaree  river 
bridge.  The  complaint  alleges  that,  on  March 
26,  1904,  he  was  struck  by  a  passing  train« 
thrown  from  the  bridge,  and  killed,  and  that 
his  death  was  caused  by  the  negligent,  reck- 
less, and  wanton  conduct  of  defendant's  serv- 
ants who  were  in  charge  of  the  train,  in  fail- 
ing to  keep  a  proper  lookout  for  Wade,  or  to 
give  him  any  warning  of  the  approach  of  the 
train,  and  in  running  it  over  the  bridge  at 
a  reckless  speed,  in  violation  of  the  orders 
and  bulletins  issued  by  the  defendant 

The  defendant  set  up  the  following  defens- 
es: (1)  A  general  denial;  (2)  assumption  of 
risk;  (3)  contributory  negligence;  (4)  a  re- 
lease from  Lottie  Wade,  who,  it  alleges,  is  the 
widow  of  plaintiff's  intestate,  and  the  only 
person  for  whose  benefit  the  action  could 
have  been  brought 

The  defendant's  contention  in  evidence  and 
argument,  as  to  the  manner  of  Wade's  death, 
was  that  he  attempted  to  get  aboard  a  pas- 
senger coach  which  was  attached  to  the  end 
of  an  accommodation  freight  train,  while  the 
train  was  passing  him  on  the  bridge,  between 
6:80  and  6  o'clock  in  the  afternoon  of  the  day 
he  was  killed,  and,  while  making  that  at- 
tempt, he  either  missed  his  footing  and  fell, 
or  was  thrown  from  the  bridge  to  the  ground, 
40  feet  below,  and  was  killed.  The  reason 
assigned  for  his  attempt  to  board  this  train, 
under  the  circumstances  was  that  it  passed 
within  a  few  minutes  of  the  time  for  him  to 
go  off  duty,  and  by  getting  aboard  he  would 
have  saved  himself  a  long  walk  to  his  home 
In  Golumbla.  There  was  some  testimony 
tending  to  support  this  theory. 

[1]  On  the  other  hand,  plaintifTs  testimo- 
ny tended  to  show  that  at  the  time  of  the  ac- 
cident, the  bridge  was  undergoing  repairs, 
and  a  slow  order  or  bulletin  had  been  issued 
by  defendant,  limiting  the  speed  of  trains 
over  it  to  six  miles  an  hour;  that  according 
to  the  rules,  before  any  train  could  go  upon 
the  bridge,  it  must  be  brought  to  a  full  stop, 
and  the  engineer  must  give  a  signal  to  the 
bridge  watchmcui  of  four  short  blasts  of  the 
whistle,  and  remain  stationary  nntil  he  receiv- 
ed a  signal  from  the  watchman  to  proceed, 
whereupon  he  gave  two  short  blasts  of  the 
whistle  to  let  the  watchman  know  that  he 
had  received  his  signal  to  go  forward;  th|it 
between  Gayce,  a  station  several  hundred 
yards  south  of  the  river,  and  Golumbla,  north 
of  it,  the  road  was  operated  under  the  block 


system;  that  no  train  was  allowed  to  enter 
the  blo<^  without  receiving  orders,  and  that 
it  was  against  the  rules  for  a  train  to  enter 
the  block  while  the  semaphore  at  Gayce  was 
up.  Plaintiff's  testimony  tended  to  show 
that  the  train  by  which  Wade  was  killed  vi- 
olated each  of  these  rules  and  orders.  There 
was,  therefore,  testimony  tending  to  show  a 
reckless  disregard  of  Wade's  rights,  and 
there  was  no  error  in  refusing  defendant's 
motion  for  nonsuit  on  the  issue  for  punitive 
damages. 

[2,3]  Photographs  of  the  bridge  and  ap- 
proaching trestle  and  surroundings  were  In- 
troduced, oyer  defendant's  objection  that  they 
were  taken  long  after  the  accident  and  there 
was  no  evidence  that  the  conditions  were 
the  same,  when  they  were  taken,  as  at  the 
time  of  the  accident;  and  also  because  certain 
distances  were  indicated  upon  them,  and  cer- 
tain remarks,  explanatory  of  them,  such  as, 
'^Looking  towards  Gayce,  75  yards  from  riv- 
er trestle."  As  to  the  first  ground  of  objec- 
tion, the  presumption  is  that  the  condition  of 
the  bridge  and  trestle  and  surroundings  at 
the  time  of  the  accident  continued.  If  there 
had  been  any  material  change,  defendant 
could  easily  have  proved  it  As  to  the  other 
ground  of  objection,  the  record  shows  that 
one  or  more  witnesses  verified  every  mark 
or  notation  on  the  photographs  which  was 
in  any  way  material  to  the  case. 

[41  There  was  testimony  that  the  train 
which  killed  Wade  ran  past  Gayce  while  the 
semaphore  was  down,  without  stopping  and 
without  getting  the  block ;  that  Mr.  Frinck, 
the  agent  at  Gayce,  ran  out  as  it  was  passing, 
and  signaled  it  to  stop;  that  Mr.  Maxwell, 
defendant's  trainmaster,  who  had  authority 
to  direct  the  movement  of  trains  on  that  part 
of  the  road,  was  on  the  rear  platform  of  the 
train  and  saw  EMnck's  effort  to  stop  It  but 
''high-balled"  it  ahead.  When  Mr.  MaxweU 
vms  on  the  stand,  he  was  asked. by  plaintiff's 
attorney,  if,  on  Tuesday  after  the  accident 
at  Gayce,  in  the  presence  of  Mr.  Robert 
Thornton,  he  had  not  had  some  words  with 
Mr.  Frinck  about  the  accident,  and  if  Mr. 
Frinck  had  not  then  and  there  said  to  him: 
"Wade  would  never  have  been  killed  if  yon 
had  not  taken  that  train  in  there."  He  de- 
nied it  In  reply,  plaintiff  was  allowed  to 
contradict  him  by  Mr.  Thornton.  Defendant 
excepts  to  this  ruling,  on  the  gronnd  that  no 
foundation  was  laid  for  the  contradiction; 
and  on  the  further  ground  that  Mr.  Frinck 
had  not  himself  been  on  the  stand  and  testified 
as  to  that  matter ;  and  on  the  further  ground 
that,  if  true,  it  was  not  shown  that  Mr.  Max- 
well could  bind  defendant  by  such  statement 

In  so  far  as  it  charges  that  the  foundation 
for  the  contradiction  was  not  laid,  the  ex- 
ception was  evidently  tak«i  without  examin- 
ing the  record,  which  shows  very  clearly  that 
the  foundation  was  properly  laid.  We  fftil 
to  see  the  force  of  the  second  ground  of  the 
objection— that  the  contradiction  was  improp* 
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er,  because  Mr.  Frlnck  had  not  testified  about 
the  matter.  If  it  was  competent  to.  contra- 
dict the  witness  at  all  as  to  what  Mr.  Frlnck 
had  said  to  him  (as  to  which  we  make  no 
ruling,  because  the  exception  does  not  raise 
tliat  question),  it  was  clearly  immaterial 
whether  Mr.  Frlnck  had  testified  about  the 
matter  or  not  The  last  ground  of  the  ex- 
ception is  also  without  force,  because  no 
statement  of  Mr.  Maxwell  was  given  in  evi- 
dence. The  statement  or  declaration  given  in 
evidence  was  that  of  Mr.  Frlnck  to  Mr.  Max- 
well. 

[5]  The  next  exception  imputes  error  to  the 
circuit  court  in  allowing  the  plaintiff  to 
prove,  in  reply,  that  Lottie  Wade  had  testi- 
fied at  a  former  trial  of  the  case  that  she  had 
been  married  to  John  Hunt  The  error  as- 
signed is  that  it  was  incompetent  because 
Lottie  Wade  had  not  testified  at  this  trial, 
and  therefore  could  not  be  contradicted,  or 
her  testimony  at  the  former  trial  be  gotten 
before  the  jury  in  that  way.  The  testimony 
was  not  offered  to  contradict  Lottie  Wade, 
for  there  was  no  evidence  that  she  had  ever 
denied  so  testifying.  On  the  contrary,  plain- 
tiff was  trying  to  prove  that  the  fact  was  as 
she  had  testified,  and  had  been  proved,  with- 
out objection,  by  similar  declarations  made 
by  her  to  numerous  persons  on  different  oc- 
casions. Hence,  in  so  far  as  the  testimony 
in  question  tended  to  prove  the  mere  fact  of 
Lottie^s  marriage  to  Hunt  it  could  not  have 
been  prejudicial.  But  it  was  competent  for 
this  reason:  Defendant  had  taken  a  release 
from  her,  as  widow  of  plaintiff's  intestate, 
and  set  it  up  in  bar  of  plaintiff's  action  al- 
leging that  it  was  taken  after  plaintiff  had 
admitted  on  the  record  in  open  court  at  the 
former  trial,  that  she  had  been  married  to 
plaintiffs  Intestate  and  in  reliance  upon  that 
admission.  It  was  therefore  competent  for 
plaintiff  to  show,  in  reply  to  that  defense, 
that  defendant  knew,  when  the  release  was 
taken,  that  she  had  been  married  to  Hunt  be- 
fore her  marriage  to  Wade,  and  therefore  her 
marriage  to  Wade  was  null  and  void,  as  it  had 
not  been  shown  that  Hunt  was  dead  or  had 
been  absent  and  not  heard  of  for  seven  years. 

[61  The  record  states  that  one  of  plaintiff's 
attorneys  argued  to  the  jury  that,  by  taking 
the  release^  defendant  had  admitted  liability. 
Upon  that  point  both  sides  preferred  re- 
quests to  charge,  and  in  his  general  charge 
the  judge  said:  **You  cannot  take  it  as  plain- 
tiff has  requested  me  to  charge  you  that  the 
defendant  has  admitted  liability  for  the  kill- 
ing of  this  man— liability  therefor  by  taking 
the  release  set  out  in  the  answer.  The  answer 
may  contain  many  inconsistent  defenses.  Tou 
have  to  take  them  and  separate  them,  and  as 
separate  as  though  the  other  did  not  exist 
As  here  you  have  the  first  defense  of  general 
denial,  denial  of  all  these  alleged  acts  of  negli- 
gence; so  the  plaintiff  has  to  prove  all  this. 
For  instance,  as,  if  a  man  sued  on  a  note,  it 
was  alleged  he  owed  another  one  a  certain 


amount  of  money  on  a  promissory  note,  he 
could  come  in  and  defend,  and  in  his  answer 
first  claim  he  never  executed  any  such  note, 
and,  secondly,  claim  the  note  had  been  paid ; 
failing  on  one,  he  may  fall  back  upon  the  oth- 
er. Tou  cannot  take  the  pleadings  and  say  be- 
cause one  defense  seemed  to  Involve  the  ad- 
mission of  liability,  that  apparent  Inference 
of  liability  may  be  argued  from  it;  that  that 
is  a  point-blank  legal  admission  of  liability. 
Those  are  matters  counsel  have  the  right  to 
draw  their  Inferences  from,  and  argue  them  to 
the  jury,  and  the  jury  may  accept  them  or  re- 
ject them,  as  they  may  be  convinced."  Appel- 
lant contends  that  taking  the  release  was  no 
admission  of  liability,  and  that  the  jury  should 
have  been  so  instructed.  The  charge  upon 
that  point  was  correct 

While  It  cannot  be  said,  as  matter  of  law, 
that  taking  a  release  is  an  admission  of  legal 
liability,  neither  can  it  be  said,  as  matter  of 
law,  that  consciousness  of  liability  may  not 
be  reasonably  inferred  from  doing  so. 
Whether  such  inference  should  or  should  not 
be  drawn  depends  upon  all  the  circumstances, 
and  is  a  question  of  fact  which  should  ordi- 
narily be  left  to  the  jury,  as  was  properly  done 
in  this  case.  The  case  of  Rookard  v.  Rail- 
way, 84  S.  O.  192,  66  S.  B.  1047,  27  L.  It  A. 
(N.  S.)  435,  137  Am.  St  Rep.  839,  cited  and 
relied  upon  by  appellant  does  not  sustain  its 
contention  upon  this  point  If  defendant  had 
not  set  up  the  release,  that  case  would  have 
been  authorUy  for  the  exclusion  of  evidence 
to  prove  that  defendant  had  settled  with 
Lottie  Wade,  or  any  other  person,  for  any  in- 
jury growing  out  of  the  same  transaction. 
But  the  defendant  itself  brought  the  release 
into  the  case  by  pleading  it  In  bar  of  the  ac- 
tion. Being  properly  In  the  case.  It  was  prop- 
erly left  to  the  jury  to  say  whether  it  was 
taken  by  defendant  merely  for  the  purpose 
of  buying  Its  peace,  without  intending  to  ad- 
mit liability,  or  whether  it  was  obtained  be- 
cause of  a  consciousness  of  liability. 

[7]  Having  defined  and  explained  negli- 
gence and  contributory  negligence,  and  men- 
tioned the  specifications  of  negligence  alleg- 
ed in  the  complaint  the  court  continued:  "If 
a  failure  to  do  one  (that  is,  one  of  the  things 
mentioned  in  the  complaint  which  plaintiff 
alleged  defendant  should  have  done  for 
Wade's  protection)  is  made  out  and  you  find 
that  in  the  exercise  of  due  care,  they  should 
have  done  some  one  or  all  of  these  things, 
then  the  case  of  negligence  is  made  out 
against  the  railroad,  and  you  would  have  to 
consider  then  the  question  of  the  defense 
raised  In  the  answer."  Appellant  alleges  that 
the  judge  charged  on  the  facts  in  the  lan- 
guage quoted,  in  that  he  therein  told  the 
jury  what  facts  would  constitute  negligence. 
We  think  not  Appellant  has  evidently  over- 
looked the  following  sentence  in  that  por- 
tion of  the  charge,  **And  (if)  you  find  that  in 
the  exercise  of  due  care,  they  should  have 
done  some  one  or  all  of  these  things^"  which 
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shows  clearly  that  It  was  left  to  the  Jury  to 
say  whether  the  failure  to  do  any  of  the 
things  specified  was  negligence. 
Affirmed. 

JONES,  a  J^  GARY»  A.  J.»  and  WOODS, 
J^  concur. 


(89  S.  C.  262) 


KIRBY  ▼.  MATHIS. 


<Sapreme  Court  of   South   Carolina.     July  8» 

1911.) 

1.  Tbial  (§  166*)— Taking  Case  *boic  Jxjbt— 
Evidence  Ebboneouslt  Admitted. 

Where  incompetent  evidence  was  admitted 

without  objection,  it  cannot  be  disregarded  on 

a  motion  for  a  nonsuit,  and  its  sufficiency  should 

be  determined  by  the  jury. 

Ekl.  Note.— For  other  cases,  see  Trial,  Cent 

.    Dig.  t§  878,  374 ;  Dec.  Dig.  1 165.*] 

2.  Animals  (|  100*)— Running  at  Labob— 
Duties  of  Owners— Statutes. 

Civ.  Code  1902,  t  1497,  provides  that  it 
ilhall  be  unlawful  to  permit  cattle  to  run  at 
large,  and  section  1498  provides  that,  when 
stock  or  animals  shall  be  round  upon  the  lands 
of  any  other  person,  the  owner  of  the  same  shall 
be  liable  for  the  damages  sustained,  and  that 
the  stock  shall  be  held  liable  for  such  damages 
in  preference  to  all  other  liens.  Held,  that  the 
first  section  imposed  certain  duties  upon  the 
owners  and  managers  of  stock,  and  that  the 
law  operating  independently  of  the  statute 
would  hold  them  liable  for  failure  to  observe 
these  duties,  and  that  the  second  section,  while 
giving  certain  specific  remedies,  did  not  limit 
the  first  section,  under  which  relief  could  be  ob- 
tained by  an  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  i  100:*1 

Appeal  from  Common  Pleas  Circuit  Court  of 
fipartanburg  County ;  S.  W.  G.  Shipp,  Judge. 

••To  be  ofladally  reported." 

Action  by  John  B.  Kirby  against  Jerry 
Mathls.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Dismissed. 

Simpson  &  Bomar,  for  appellant  Johnson 
ft  Nash,  for  respondent 

GART,  A.  J.  This  is  an  action  for  dam- 
ages, in  which  the  complaint  alleges  that  dur- 
ing the  years  of  1906  and  1907  the  defendant 
controlled  a  pasture  in  which  he  kept  a  num- 
ber of  cows  and  other  animals ;  that  during 
the  spring  of  those  years  the  defendant  care- 
lessly and  negligently  allowed  the  animals  In 
his  pasture  constantly  to  break  out  and  tres- 
pass upon  the  plaintifTs  field  of  oats,  which 
they  destroyed  to  the  extent  therein  men- 
tioned. The  plaintiff  also  alleged  a  second 
cause  of  action,  for  damages  to  the  land,  but 
this  was  withdrawn.  The  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff,  for  $140,  and 
the  defendant  appealed  upon  exceptions,  the 
first  of  which  Is  as  follows: 

[1]  "Because,  It  is  respectfully  submitted, 
his  honor  the  presiding  Judge  committed  er- 
ror of  law  in  not  sustaining  the  motion  for 
nonsuit,  and  the  subsequent  motion  for  a 
new  trial,  based  upon  the  ground  that  plain- 


tiff cannot  maintain  tbls  action  In  his  indi- 
vidual capacity,  since  the  evidence  shows  that 
the  land  and  the  crops  thereon  alleged  to 
have  been  damaged  do  not  belong  to  plain- 
tiff, but  are  the  property  of  his  imbecile  sis- 
ter." 

The  plaintiff  testified  as  follows:  "Q. 
Whose  crop  was  that?  A.  That  was  my 
crop.  Q.  Anybody  have  any  interest  in  that 
crop  but  you?  A.  Nobody  but  me.  Q.  How 
about  the  crop  the  year  before?  A.  That 
was  mine,  too.  Q.  Anybody  have  any  in- 
terest in  that  but  you?    A.  Nobody." 

Testimony  was  also  elicted  on  cross-exam- 
ination of  the  plaintiff  by  the  defendant's  at- 
torney, tending  to  show  that  the  plaintiff 
was  the  owner  of  the  crops.  If  testimony  Is 
received  without  objection,  which  would  oth- 
erwise be  Incompetent,  it  becomes  competent, 
and  cannot  be  disregarded  upon  a  motion  for 
nonsuit,  but  its  sufilciency  must  be  left  to  the 
Jury.  Latimer  v.  Trowbridge,  52  S.  C.  193, 
29  S.  E.  634,  68  Am.  St  Rep.  893 ;  Ashe  v. 
Ry.,  65  S.  C.  134,  43  S.  B.  393.  "His  honor 
allowed  the  defendants  to  introduce  testimo- 
ny to  that  effect.  He  did  not  change  his  rul- 
ing, or  strike  out  such  testimony.  There- 
fore, in  determining  whether  there  was  error 
in  directing  a  verdict,  the  testimony  which 
he  ruled  to  be  competent  must  be  taken  into 
consideration."  Holliday  v.  Pegram,  71  S. 
E.  367.    This  exception  is  overruled. 

The  second  exception  is  as  follows: 

[2]  "Because,  it  is  respectfully  submitted, 
his  honor  erred  further  in  not  granting  the 
motion  for  nonsuit  and  the  subsequent  mo- 
tion for  new  trial,  based  upon  the  ground 
that  plaintiff  cannot  recover,  because  his  ac- 
tion is  not  brought  under  the  statute  law  of 
this  state,  which  changed  the  common  law 
and  prescribed  a  remedy  which,  it  is  respect- 
fully submitted,  is  the  exclusive  remedy  for 
damages  caused  by  trespassing  cattle." 

Section  1497  of  the  Code  of  Laws  contains 
this  provision:  *'It  shall  not  be  lawful  for 
the  owner  or  manager  of  any  cattle  •  *  • 
or  any  other  person,  to  permit  the  said  ani- 
mals ^  ^  ^  to  run  at  large,  beyond  the 
limits  of  his  own  land,  or  the  lands  leased, 
occupied,  or  controlled  by  him." 

Section  1498  is  as  follows:  "Whenever  any 
of  said  stock  or  animals  shall  be  found  upon 
the  lands  of  any  other  person  than  the  own- 
er or  manager  of  the  same,  the  owner  of 
such  trespassing  stock  shall  be  liable  for  all 
damages  sustained,  and  for  the  expenses  of 
the  seizure  and  maintenance;  the  said  dam- 
ages and  expenses  to  be  recovered,  whoi  nec- 
essary, by  action  in  any  court  of  competent 
Jurisdiction;  and  the  said  trespassing  stock 
shall  be  held  liable  for  the  same,  in  prefer- 
ence of  all  other  liens,  claims  or  incumbranc- 
es upon  It"  There  are  several  other  sec- 
tions, but  we  do  not  deem  it  necessary  to  set 
them  out 

We  will  first  construe  section  1497  of  the 
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Code  of  Laws.  When  .the  statute  was  enact- 
ed, providing  that  it  should  be  unlawful  for 
the  owner  or  manager  of  any  cattle  to  run 
at  large  beyond  the  limits  of  his  own  land, 
or  the  lands  leased,  occupied,  or  controlled 
by  him,  it  thereby  imposed  upon  the  owner 
or  manager  the  duty  of  using  due  care  to 
prevent  the  cattle  owned  or  managed  by 
them  from  running  at  large.  And  when  an- 
other person  sustains  damages,  as  the  direct 
and  proximate  result  of  failure  on  the  part 
of  the  owner  or  manager  to  discharge  such 
duty,  the  law,  operating  Independently  of 
the  statute,  when  it  fails  to  provide  an  ade- 
quate remedy  for  the  injured  party,  renders 
the  owner  or  manager  liable  In  damages. 
We  thus  see  that,  on  the  one  hand,  the  stat- 
ute imposes  a  duty  on  the  owner  or  manager, 
and  that  correspondingly,  when  the  statute 
fails  to  make  proper  provision  for  the  party 
injured,  the  law,  in  order  that  they  may  not 
escape  the  consequences  of  their  wrongful 
acts  to  others,  renders  them  responsible  for 
injuries  inflicted  by  them. 

We  proceed  to  the  consideration  of  section 
1498.  Unless  there  is  some  provision  In  this 
section  which  exempts  the  owner  or  man- 
ager from  the  liability,  which  is  fixed  upon 
them  by  law  for  failure  to  discharge  the  stat- 
utory duty  imposed  upon  them  by  section 
1497,  then  the  ruling  of  his  honor  the  pre- 
siding judge  in  this  respect  was  free  from 
error. 

Section  1498  was  not  Intended  to  conflict 
with  the  provisions  of  section  1497,  but  to 
state  more  specifically  the  rights  and  liabili- 
ties of  the  owner,  when  the  stock  is  found 
trespassing  upon  the  lands  of  another  person. 

Section  1498  contains  no  provision  which, 
by  necessary  implication,  can  be  construed 
as  being  in  conflict  with  section  1497. 

Appeal  dismissed. 

JONES,  0.  J.,  and  WOODS  and  HY- 
DRICK,  JJ.,  concur. 
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FISHER  T.  FISHER. 

(Supreme  Court  of   South  Carolina.     July  7, 

1911.) 

1.  DowBB  (I  49*)— Estoppel  to  Claim— Wab- 
BANTT  IN  Deed. 

A  widow  who  has  joined  with  her  husband 
in  the  execution  of  a  deed  containing  a  covenant 
of  warranty  is  not  thereby  estopped  from  claim- 
ing dower  in  the  lands  conveyed  by  the  deed. 
[Ed.  Note.— For  other  cases,  see  Dower.  Cent. 
Dig.  H  154r-175 ;   Dec.  Dig.  §  49.*] 

2.  DowEB  (S  49*) —•  Release  —  Making  and 
Requisites  of  Certificate. 

Under  Civ.  Code  1902,  {  2385^  which  pro- 
vides that  a  certificate  of  release  of  dower  shall 
be  indorsed  upon  a  deed  in  which  a  wife  has 
joined  with  her  husband,  or  that  a  separate 
written  instrument  to  the  same  effect  shall  be 
executed  and  recorded,  and  which  iirescribes  a 
form,  the  sufficiency  of  a  certificate  is  to  be  de- 
termined solely  by  what  is  shown  by  it,  and  not 
by  what  the  parties  intended ;  and  where  a  cer- 


tificate is  not  under  the  "hand  of  the  woman,** 
nor  under  the  seal  of  the  officer,  as  provided  by 
the  section,  it  is  invalid  as  a  release  of  dower. 
[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  tS  154r-175 ;  Dec  Dig.  t  49.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  R.  C.  Watts,  Judge. 

•To  be  officially  reported." 

Action  by  Dicey  Fisher  against  Warren  A. 
Fisher  for  dower.  Judgment  for  defendant, 
and  plaintifiF  appeals.    Affirmed. 

Townes  &  Watson,  for.  appellant  Julius 
H.  Heyward,  for  respondent 

HYDRICK,  J.  This  was  an  action  for 
dower.  The  seisin  of  defendant's  husband 
during  coverture  and  his  death  in  1905,  were 
admitted.  In  1887,  demandant  Joined  her 
husband  In  the  execution  of  a  deed,  convey- 
ing to  defendant's  grantor  the  land  in  which 
she  now  claims  dower.  That  deed  contained 
the  following  covenant:  "And  the  said  par- 
ties of  the  first  part,  for  the  consideration 
aforesaid,  do  hereby  covenant  and  agree  to 
warrant  and  defend  the  premises  aforesaid 
to  the  party  of  the  second  part,  her  heirs,  ex- 
ecutors, administrators  and  assigns  against 
the  claim  and  entry  of  all  persons  whatso- 
ever, and  they  do  further  covenant  that  they 
are  seised  of  the  premises  In  fee  simple,  and 
have  power  to  make  and  convey  such  estate 
by  this  deed,  and  have  done  the  same  by 
these  presents,  to  the  said  Mary  L.  Caruth, 
party  of  the  second  part"  Appended  to  that 
deed  was  the  following  certificate:    *'State 

of   South  Carolina,  County.     Be  it 

known,  that  on  the  27th  day  of  April,  A.  D. 
1888,  personally  came  before  me  Dicey  B. 
Fisher,  the  signer  and  sealer  of  the  foregoing 
deed,  and  acknowledged  the  same  to  be  her 
own  free  act  and  deed,  and  Dicey  B.  Fisher, 
wife  of  the  said  Francis  M.  Fisher,  upon  ex- 
amination by  me,  separate  and  apart  from 
her  husband,  acknowledged  that  she  executed 
the  same  freely  and  of  her  own  accord  for 
the  purpose  and  intent  therein  expressed,  and 
without  any  fear  or  compulsion  from  any  one. 
Therefore,  let  this  deed,  with  this  certificate 
be  recorded.  J.  M.  Whitmire,  T.  J.  G.  C." 
"T.  J.  O.  C."  is  understood  to  denote  the  of- 
ficial title  of  the  officer  signing  the  certifi* 
cate,  and  to  mean  "Trial  Justice  for  Green^ 
ville  County." 

[1,  2]  The  circuit  decree  was  in  favor  of 
plaintiff.  The  sole  question  is  whether  de- 
mandant is  estopped  by  the  deed.  That  ques- 
tion is  answered  in  the  negative  by  the  deci- 
sion In  Gainey  v.  Anderson,  87  S.  C.  47,  68 
S.  E.  888.  It  is  contended,  however,  by  appel- 
ant that  the  certificate  of  a  private  and  sep- 
arate examination  of  the  wife  distinguishes 
that  case  from  this.  True  there  was  no  such 
certificate  in  that  case.  But  that  makes  no 
difference,  because  the  certificate  on  this  deed 
is  not  a  renunciation  of  dower,  such  as  is  re- 
quired by  the  statute  (1  Code  1902,  t  2385) ; 
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and,  though  the  certificate  need  not  be  in  the 
exact  form,  if  it  is  "to  the  same  purport"  as 
that  prescribed  by  the  statute  (Vinson  y. 
Nicholas,  28  S.  O.  198,  6  S.  E.  357),  iU  suffi- 
ciency is  to  be  determined  solely  by  what  ap- 
pears upon  the  certificate,  and  not  by  what 
the  parties  intended.  Brown  y.  Spand,  2 
Mill,  Const  12;  Mayo  ▼.  Feaster,  2  McGord 
Eq.  137 ;  Williams  t.  Gudd,  26  S.  C.  213,  2  S. 
B.  14,  4  Am.  St  Bep.  714;  Brown  v.  Pech- 
man,  53  6.  C.  1,  30  S.  E.  586.  Moreover,  the 
statute  requires  the  certificate  to  be  ''under 
the  hand  of  the  woman  and  the  hand  and 
seal  of  the  officer.'*  The  certificate  here  relied 
upon  is  not  under  the  ''hand  of  the  woman," 
nor  is  it  under  the  seal  of  the  officer,  either 
of  which  defects  would  be  fatal  to  its  yalid- 
ity  as  a  renunciation  of  dower.  Vinson  v. 
Nicholas,  28  S.  G.  198,  5  S.  E.  357 ;  Bratton 
V.  Burris,  51  S.  G.  45,  28  6.  E.  13. 

The  contention  of  appellant  that  the  fail- 
ure of  the  trial  Justice  to  affix  his  seal  is 
cured  by  section  664,  1  Code  1902,  cannot  be 
sustained,  because  that  section,  by  its  ex- 
press terms,  refers  only  to  the  absence  of  a 
seal  from  instruments  issued  by  a  notary 
public. 

Affirmed. 

JONES,  C.  J.,  GABY,  A.  J.,  and  WOODS, 
J.,  concur. 

(89  8.  C.  r7») 

LANGASTEB  v.  SOUTHBBN  LIFE  INS,  CO. 

(Supreme  Court  of  South  Carolina.     July  7, 

1911.) 

1.  GoBPOBATiONS  ({  487^)— Ultba  Vibes  Coit- 
TBACTS— Liability. 

An  insurance  corporation  is  liable  as  for 
tort  for  inducing  one  to  part  with  money  under 
contract  to  sell  him  «tock  Icnown  by  the  corpo- 
ration to  be  ultra  vires. 

[Ed.  Note.— For  oth^r  cases,  see  Corporations, 
Cent.  Dig.  §i  1893-1898 ;   Dec.  Dig.  i  487.«1 

2.  CoBPOBATioNs  ({  487*)— Ultba  Vibes  Con- 
TBACTS— Liability. 

A  corporation  cannot  plead  ultra  Tires  of 
a  contract  upon  which  it  is  sued  without  tender- 
ing return  of  benefits  received  under  the  con- 
tract. 

Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  St  1893-1898;    Dec.  Dig.  }  487.*] 

3.  Pleaoinq  (§  48*)— Complaint— SuFFiciEiT- 

CY. 

A  complaint  is  not  demurrable  if  it  states 
facts  entithng  plaintiff  to  legal  or  equitable  re- 
lief. 

[Ed.  Note.*-ror  other  cases,  see  Pleading, 
Cent  Dig.  §1  105,  106 ;  Dec  Dig.  t  4a*] 

4.  cobpobations  (§  487*)— contbact  to  sell 
Stock  —  Suit  to  Rescind  —  Complaint  — 
Sufficiency. 

A  complaint  stating  that  plaintiff  innocent- 
iy  contracted  with  defendant  cocporation's  agent 
to  buy  stock  under  an  illegal  agreement  that 
notes  taken  for  part  of  the  price  should  be  paid 
by  crediting  future  dividends  on  the  stock,  that 
plaintifiF  complied  with  his  contract,  but  that 
the  corporation  refused  to  perform  its  part,  etc., 
and  praying  return  of- a  payment  made  and  can- 


cellation of  notes  given  for  the  remainder  of  the 
price,  states  a  good  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  GorporationsL 
Dec.  Dig.  I  487.*] 

Ai^eal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   J.  W.  De  Vore,  Judge. 

•*To  be  oflacially  reported.** 

Action  by  R.  A.  Lancaster  against  the 
Southern  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  complaint  and  demurrer  thereto  read 
as  follows,  respectively: 

"Complaint 

"(1)  Upon  information  and  belief  that  at 
the  times  hereafter  mentioned  and  at  the 
present  time  the  defendant  was  and  is  a  cor- 
poration organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  North 
Carolina,  engaged  in  the  business  of  writing 
and  selling  life  insurance. 

"(2)  That  the  plaintiff  at  the  times  here- 
after mentioned  and  at  the  present  time  was 
and  is  a  resident  of  Richlcmd  county^  state 
of  South  Carolina. 

<«(3)  That  during  the  summer  of  1907  the 
plaintiff  entered  into  the  following  contract 
with  an  agent  of  the  defendant  to  purchase 
certain  shares  of  the  capital  stock  of  the  de- 
fendant company,  to  wit,  the  defendant  com- 
pany by  its  agent  agreed  to  sell  to  the  plain- 
tiff capital  stock  in  the  defendant  company 
of  the  par  value  of  $1,000  for  $1,260,  the 
$250  above  the  par  value  to  be  a  premium 
upon  the  stock,  for  which  amount  the  plain- 
tiff was  to  give  his  promissory  note  to  the 
defendant  (which  note  he  was  to  actually 
pay),  the  note  to  mature  on  January  1,  1008, 
and  the  plaintiff  to  give  his  five  negotiable 
promissory  notes  of  $200  each,  payable  to 
the  order  of  the  defendant,  in  payment  of 
the  $1,000,  par  value  of  said  stock,  the  said 
notes  to  mature^  one  each  year  from  the  date 
of  said  contract  And  it  was  agreed  by  the 
defendant's  agent  who  made  said  contract 
that  the  plaintiff  should  not  be  called  upon 
to  pay  either  the  principal  of  the  said  five 
notes  or  thie  interest  thereon,  but  that  the 
plaintiff  would  be  credited  upon  the  princi- 
pal and  interest  of  the  said  five  notes  with 
all  profits  and  dividends  arising  from  the 
operation  of.  the  company  prorated  to  the 
said  $1,000  par  value  worth  of  stock.  And 
that  if  these  profits  and  dividends  did  not 
amount  to  enough  to  pay  the  principal  and 
interest  of  the  said  notes  as  they  matured, 
then  the  notes  would  be  renewed  from  time 
to  time  until  both  the  principal  and  Interest 
were  paid  in  full  by  the  profits  and  dividends, 
prorated  as  aforesaid.  And  the-  defendant 
by  its  agent  agreed  to  issue  said  stodc  to  the 
plaintiff  upon  the  execution  and  delivery  of 
the  note  for  $250  to -mature  on  January  1, 
1008  (which  note  was  to  be  actually  paid  by 
the  plaintiff),  and  upon  the  execution  and 
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delivery  by  the  plaintiff  of  bis  Ave  negotiable 
and  promissory  notes,  payable  to  tbe  order 
of  defendant  for  |200  eacb,  aa  aforesaid,  and 
to  hold  said  stock  so  issued  as  security  for 
the  payment  of  the  said  five  notes  by  the 
profits  and  dividends  prorated  as  aforesaid. 

'*(4)  That  plaintiff  did  execute  and  deliver 
to  the  defendant  his  negotiable  promissory 
note,  payable  on  January  1»  1908,  to  the  or- 
der of  the  defendant,  for  $250,  and  promptly 
paid  the  same  upon  the  maturity  thereof,  and 
the  plaintiff  also  duly  executed  and  delivered 
to  the  defendant  his  five  negotiable  promis- 
sory notes  payable  to  the  order  of  the  de- 
fendant, as  aforesaid. 

'*(5)  Tliat  defendant  has  absolutely  refused 
to  issue  this  capital  stock  of  the  par  value  of 
$1,000  to  the  plaintiff,  and  has  absolutely 
refused  and  failed  to  do  any  act  on  its  part 
in  pursuance  of  said  agreement. 

**(6)  And  plaintiff  alleges  upon  informa- 
tion and  belief  that  under  the  statutory  and 
4X>mmon  law  of  the  state  of  North  Carolina 
it  was  and  is  illegal  for  the  defendant  to  is- 
sue or  to  agree  to  issue  this  capital  stock  be- 
fore the  same  was  paid  for  in  cash  or  its 
equivalent,  and  that  it  was  and  is  Illegal 
under  said  law  for  the  defendant  to  agree  to 
<:redlt  on  said  notes,  given  In  payment  for 
said  stock,  the  profits  and  dividends  prorated 
to  this  amount  of  stock  arising  from  the  op- 
eration of  the  company  before  the  same  had 
been  paid  for,  and  that  this  was  equivalent 
to  an  agreement  to  issue  said  stock  before 
the  same  had  been  paid  for.  And  plaintiff 
further  alleges,  upon  information  and  belief, 
that  the  said  agreement  would  operate  as  a 
legal  fraud  upon  the  other  stockholders  of 
the  defendant  company  who  have  paid  for 
their  stock,  in  that  it  would  operate  to  de- 
prive them  of  the  profits  arising  from  the 
operation  of  the  company,  and  to  which  they 
were  Justly  entitled. 

*'(7)  That  the  plaintiff  is  a  layman,  and 
has  no  knowledge  of  law,  and  at  the  time  of 
making  of  said  contract  had  no  idea  that 
the  same  was  in  violation  of  law  or  that  it 
would  operate  as  legal  fraud  upon  the  other 
stockholders,  as  defendant  well  knew.  And 
that  the  information  upon  which  the  allega- 
tions in  the  sixth  paragraph  are  made  is  de- 
rived from  his  attorneys,  given  him  a  long 
time  subsequent  to  the  making  of  said  agree- 
ment 

"(8)  Upon  information  and  belief  that  the 
said  agent  who  made  said  contract  for  de- 
fendant company  had  no  authority  to  make 
such  an  agreement,  and  was  acting  without 
the  scope  of  his  authority  in  making  same. 
And  the  defendant  has  failed  and  refused  to 
ratify  said  contract  or  to  carry  out  the  same 
according  to  its  promise  as  made  by  the  said 
agent,  although  the  defendant  accepted  and 
received  tbe  $250  paid  by  plaintiff,  as  alleged 
In  paragraph  4,  well  knowing  the  agreement 
made  with  plaintiff  by  its  agent,  as  afore- 
said. 

"Wherefore   plaintiff   demands   Judgment 
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against  the  defendant  for  $250  with  interest 
at  the  rate  of  7  per  cent,  per  annum  from 
the  date  of  which  the  said  amount  was  paid 
to  defendant,  and  that  the  said  five  notes  be 
delivered  up  by  defendant  to  the  plaintiff 
and  canceled,  and  for  such  other  and  further 
relief  as  may  be  Just  and  equitable  in  the 
premises.** 

''Demurrer. 

"To  Messrs.  Lyles  &  Lyles,  Plaintiff's  At- 
torneys: Please  take  notice  that  upon  the 
call  of  this  case  defendant  intends  to  demur 
to  your  complaint  and  your  reply  to  the  an- 
swer in  this  case,  and  to  move  for  Judgment 
on  the  pleadings  for  the  amount  set  up  in 
the  affirmative  defense  in  the  answer  of  the 
defendant  upon  the  following  grounds,  to 
wit:  (1)  Because  it  appears  upon  the  face 
of  the  complaint  and  upon  the  face  of  the 
reply  to  the  answer  that  sufiQcient  facts  are 
not  alleged  to  constitute  a  cause  of  action, 
in  that:  (a)  It  appears  that  the  contract  al- 
leged to  have  been  made  between  plaintiff  and 
defendant  entitles  defendant  to  Judgment,  un- 
less certain  agreements  alleged  to  have  been 
made  by  defendant's  agent  constitute  a  cause 
for  rescinding  said  contract,  and  because  the 
alleged  agreements  \fere  made  by  said  agent 
without  authority  from  his  principal,  (b) 
Because  it  appears  upon  the  face  of  the  pe- 
ers that  the  stock  which  plaintiff  undertook 
to  purchase  was,  in  accordance  with'  the 
terms  of  the  agreement,  not  to  be  actually 
delivered  to  plaintiff  until  his  notes  should  be 
paid,  and  it  further  appears  that  these  notes 
have  not  been  paid,  (c)  Because  it  appears 
upon  the  face  of  the  papers  that  the  defend- 
ant company  is  still  in  existence,  and  that 
there  is  no  legal  objection  to  the  issuance  of 
said  stock  immediately  upon  the  payment  of 
said  notes,  (d)  Because  it  has  not  been  al- 
leged that  any  dividends  or  profits  have  been 
earned  for  which  credit  has  not  been  allow- 
ed plaintiff,  (e)  Because  want  of  knowledge 
of  the  laws  of  North  Carolina,  by  reason  of 
which  plaintiff  seeks  to  avoid  the  effect  of 
his  contract,  is  no  legal  cause  or  excuse  for 
avoiding  same,  (f)  Because  it  appears  upon 
the  face  of  the  papers  that  the  defendant 
company  is  about  to  go  into  liquidation,  and 
the  granting  of  the  relief  prayed  for  by 
plaintiff  would  amount  to  a  fraud  upon  oth- 
er stockholders  and  creditors  of  the  defend- 
ant company.  (2)  Because  it  appears  on  the 
face  of  the  complaint  and  of  the  reply  (a) 
that  the  acts,  conduct,  and  alleged  agree- 
ments of  the  agent  of  defendant,  upon  the 
strength  of  which  plaintiff  seeks  a  rescission 
of  his  contract  as  alleged  and  indorsed  by 
his  notes,  were  not  acts,  conduct,  or  agree- 
ments in  reference  to  existing  facts,  but  they 
amounted  to  nothing  more  than  promises  or 
opinions  as  to  future  anticipated  results,  and 
therefore  cannot  be  made  the  basis  of  a 
charge  of  fraud;  (b)  that  the  alleged  acta, 
conduct,  and  agreements  upon  the  strength 
of  which^  a  rescission  of  plaintiff's  contract 
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Is  sought  were  nnantliorlzed  by  tbe  defend- 
ant company." 

Willcox  &  Willcoz  and  Henry  B.  Davis,  for 
appellant    Lyles  &  Lyles,  for  respondent 

GARY,  A.  J.  This  Is  an  action  Vn  which 
the  plaintiff  seeks  a  recovery  of  Judgment 
against  the  defendant  for  $250  and  the  can- 
cellation of  certain  notes.  There  was  a  de- 
murrer to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  was  overruled.  His 
honor,  the  presiding  judge,  after  hearing  the 
testimony,  granted  the  relief  for  which  the 
plaintiff  prayed,  and  the  defendant  appealed. 

The  first  question  that  will  be  considered 
is  whether  the  circuit  Judge  erred  in  over- 
ruling the  demurrer  to  the  complaint  In 
determining  this  question,  it  will  be  neces- 
sary to  refer  to  the  complaint  and  the 
grounds  of  the  demurrer,  which  will  be  re- 
ported. There  are  allegations  in  the  com- 
plaint appropriate  to  an  action  for  damages 
arising  out  of  the  alleged  breach  of  the  con- 
tract by  reason  of  the  defendants  failure 
to  perform  Its  part  thereof,  although  its 
agent  may  have  exceeded  his  authority  when 
be  entered  into  the  agreement  with  the  plain- 
tiff. The  court  In  the  case  of  Vought  v. 
Eastern  B.  4b  L.  A8S*n,  172  N.  Y.  508,  65  N. 
K  496»  92  Am.  St  Rep.  761,  thus  states  the 
rule  in  such  cases:  "We  deem  it  unnecessary 
at  this  time  to  determine  whether  the  de- 
fendant was  authorized  by  that  statute  to 
enter  Into  such  contracts,  for,  If  we  assume 
that  the  making  of  them  was  In  excess  of 
the  express  power  conferred  upon  the  cor- 
poration by  that  statute,  still,  as  the  con- 
tracts Involved  no  moral  turpitude,  and  did 
not  offend  any  express  statute,  they  were 
not  Illegal  In  a  sense  that  would  prevent  the 
maintenance  of  an  action  thereon.  It  is 
now  well  settled  that  a  corporation  cannot 
avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been  In  good  faith  fully 
performed  by  the  other  party,  and  the  cor- 
poration has  had  the  benefit  of  the  perform- 
ance and  of  the  contract  As  has  been  said, 
corporations,  like  natural  persons,  have  pow- 
er and  capacity  to  do  wrong.  They  may  In 
their  contracts  and  dealings  break  over  the 
restraints  Imposed  upon  them  by  their  char- 
ters; and,  when  they  do  so,  their  exemption 
from  liability  cannot  be  claimed  on  the  mere 
ground  that  they  have  no  attributes  or  facil- 
ities, which  render  it  possible  for  them  to 
thus  act  While  they  have  no  right  to  vio- 
late their  charters,  yet  they  have  capacity 
to  do  so,  and  are  bound  by  their  acts,  where 
a  repudiation  of  them  would  result  In  mani- 
fest wrong  to  Innocent  parties,  and  especial- 
ly where  the  offender  alleges  Its  own  wrong, 
to  avoid  a  Just  responsibility.  It  may  be 
that  while  a  contract  remains  unexecuted 
upon  both  sides,  a  corporation  is  not  estopped 
to  say  in  Its  defense  that  It  had  not  the 
power  to  make  the  contract  sought  to  be  <^n- 
f orced ;  yetp  when  it  becomes  executed  by  the 


other  party,  it  is  estopped  from  asserting  Its 
own  wrong,  and  cannot  be  excused  from  pay- 
ment upon  the  plea,  that  the  contract  was 
beyond  its  power."  This  language  is  quoted 
with  approAul  in  Eastern  B.  &  L.  Ass*n  v. 
WUliamson,  189  U.  S.  122,  23  Sup.  Ct  527, 
47  L.  Ed.  735,  and  Drewery  v.  Columbia 
Amusement  Ck>.,  87  S.  0.  445,  69  8.  E.  879. 
1094,  and  is  in  harmony  with  the  principle 
announced  in  WUliamson  v.  Eastern  B.  & 
L.  A88*n,  54  S.  O.  582,  32  S.  E.  765,  71  Am. 
St  Rep.  822.  In  the  case  of  B.  B.  Ry.  Co. 
V.  McDonald,  17  Ind.  App.  492,  46  N.  E. 
1022,  60  Am.  St  Rep.  172,  it  is  correctly  said 
by  the  court:  "The  general  rule  is  that 
where  a  private  corporation  has  entered  into 
a  contract,  not  Immoral  in  itself,  and  not 
forbidden  by  any  statute,  and  it  has  l)een  in 
good  faith  performed  by  the  other  party,  the 
corporation  will  not  be  heard  on  a  plea  of 
ultra  vires."  The  principle  is  thus  stated 
in  the  case  of  Washington  Gaslight  Co.  v. 
Landsden,  172  U.  S.  544,  19  Sup.  Ct  300  (43 
L.  Ed.  543):  "The  corporation  can  be  held 
responsible  for  acts  which  are  not  strictly 
within  the  corporate  powers,  but  which  were 
assumed  to  be  performed  for  the  corporation, 
and  by  the  corporate  agents,  who  were  com- 
petent to  employ  the  corporate  powers,  actu- 
ally exercised." 

[It  2]  But,  as  was  said  by  the  court  in  the 
case  of  Williamson  v.  Association,  54  S.  C 
582,  32  S.  E.  763,  71  Am.  St  Rep.  822:  "If 
the  agreement  was  ultra  vires,  and  tbe  as- 
sociation entered  into  it  knowing  it  could 
not  perform  its  part  thereof,  and  thereby  in- 
duced the  plaintiff  to  part  with  his  money 
in  the  purchase  of  stock,  then  it  was  a  tort 
and  the  defendant  would  be  liable  therefor. 
Furthermore,  even  if  the  agreement  was 
ultra  vires,  and  the  defendant  could  inter- 
pose this  plea,  it  would  not  be  allowed  to  re- 
tain the  benefits,  which  it  derived  therefrom, 
and  this  would  give  the  plaintiff  a  cause  of 
action" — citing  North  Hudson  K  &  L.  Ass'n 
V.  Bank,  79  Wis.  31,  47  N.  W.  300,  11  I* 
R.  A.  845.  There  are  also  allegations  ap- 
propriate to  an  action  for  rescission  of  the 
alleged  agreement  on  the  ground  that  the 
defendant's  agent  was  not  authorized  to  ^i- 
ter  Into  the  agreement  and  that  the  defend- 
ant refused  to  ratify  his  acts.  The  allega- 
tions of  the  complaint  are  therefore  Ap- 
propriate  to  an  action,  both  on  the  law  and 
the  equity  side  of  the  court. 

[3]  A  complaint  is  not  subject  to  demur- 
rer, if  it  contains  allegations  entitling  the 
plaintiff  to  relief,  either  on  the  law  or  the 
equity  side  of  the  court  Bank  v.  Dowling, 
45  S.  C.  677,  23  S.  E.  982;  Latham  y.  Harby, 
50  S.  C.  428,  27  S.  E.  862;  Simon  v.  Sabb, 
56  S.  C.  38,  33  S.  E.  799.  The  plaintiff's 
cause  of  action  for  rescission  Is  based  upon 
the  theory  that  the  agreement  into  which  he 
entered  with  the  defendant's  agent  was  in- 
valid in  toto,  and  that  there  never  was  a 
binding  contract  between  the  parties.  On 
the  other  hand,  the  grounds  of  demurrer 
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upon  which  the  defendant  relied  rest  upon 
the  proposition  that  there  was  a  binding 
contract  between  the  parties,  although  cer- 
tain parts  thereof  were  without  force  and 
effect,  by  reason  of  the  fact  that  the  agent 
exceeded  his  authority,  and  that  the  defend- 
ant refused  to  ratify  his  acts  to  that  extent 
Conceding  that  there  are  allegations  in  the 
complaint  gtving  rise  to  both  theories,  the 
court  could  not  sustain  the  proposition  for 
which  the  defendant  contends  without  as- 
suming that  there  was  a  binding  contract  be- 
tween the  parties,  which,  of  course,  it  can- 
not do. 

[41  As  the  allegations  of  the  complaint  are 
sufficient  to  show  that  the  plaintiff  has  com- 
plied with  the  terms  of  the  contract,  but 
that  the  defendant  has  refused  to  perform 
its  part  thereof,  also  that  the  agreement  was 
not  only  without  force  and  effect  in  part, 
but  in  toto,  the  demurrer  was  properly  over- 
ruled. The  defendant  appealed  upon  other 
exceptions,  besides  those  assigning  error  in 
overruling  the  demurrer.  It  will  not  be  nec- 
essary to  consider  them  seriatim,  as  several 
of  the  Questions  presented  by  them  become 
merely  speculative  in  the  light  of  our  con- 
clusions upon  the  pivotal  issues  in  the  case. 
The  defendant's  answer,  to  the  complaint 
contained  a  denial  of  certain  allegations;  and 
by  way  of  defense  a  counterclaim  for  $1,000, 
based  upon  the  five  notes,  each  for  $200,  de- 
scribed in  the  complaint  No  other  defenses 
were  interposed.  We  have  not  undertaken 
to  state  in  detail  our  review  of  the  testi- 
mony, for  the  reason  that  both  the  plain- 
tiff and  the  defendant  concede  that  the  agent 
exceeded  his  authority  when  he  entered  into 
the  contract,  and  that  the  defendant  refus- 
ed to  ratify  his  acts  to  that  extent  If  the 
plaintiff  had  seen  fit,  he  might  have  proceed- 
ed against  the  defendant  for  refusing  to  com- 
ply with  the  terms  of  the  contract,  on  the 
^ound  that  he  was  Induced  by  the  defend- 
ant's agent  to  become  a  stockholder,  and 
that  the  defendant  was  estopped  from  plead- 
ing that  the  acts  of  the  agent  were  ultra 
vires. 

But  he  also  had  the  right  to  bring  an  ac- 
tion for  rescission  of  the  contract  And,  as 
it  is  conceded  by  both  parties  that  the  agent 
was  without  authority,  and  that  the  defend- 
ant refused  to  ratify  the  transaction,  the 
plaintiff  was  entitled  to  the  relief  granted 
in  the  decree. 

Judgment  affirmed. 

JONES,  C.  J.,  and  WOODS  and  HY- 
DBIGE,  JJ.,  concur. 

(89  S.  C.  178) 
HAZARD  v.  SOUTHERN  LIFE  INS.  CO. 

(Supreme   Court  of  South   Carolina.     July  7, 

1911.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   J.  W.  De  Yore,  Judge. 


"To  be  officially  reported.* 

Action  by  J.  I.  Hazard  against  the  Southern 
Life  Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Amrmed. 

Willcoz  &  Willcoz  and  Henry  B.  Davis,  for 
appellant.    Lylea  &  Lylea,  for  respondent. 

GARY,  A.  J.  The  facts  herein  are  similar  to 
those  in  the  case  of  Lancaster  t.  Southern  Life 
Ins.  Co.,  71  S.  E.  864,  and  the  opinion  which 
has  just  been  filed  in  that  case  is  conclusive  of 
the  questions  raised  by  the  appeal  in  this  case. 

Judgment  affirmed. 

JONES,  a  J.*  and  WOODS  and  HXDEICK, 
JJ.,  concur. 


036  Ga.  488) 
LOUISVILLE  &  N.  R.  CO.  t.  ARP. 
(Supreme  Court  of  Georgia.     June  22,  1911.) 

fSyttdbti9  hy  the  Oowri.) 

1.  Railboads  (S  344*)— Crossing  Accident- 
Complaint— Constritction. 

In  an  action  against  a  railroad  company 
for  an  injuiy  alleged  to  hav«  been  negligently 
inflicted  upon  a  child  of  four  years  while  on 
the  railroad  track  at  a  place  intersected  by  a 
private  crossing  maintained  by  the  defendant^ 
an  allegation  that  the  servants  of  the  railroad 
company  in  charge  of  the  train  which  inflicted 
the  injury  saw,  or  in  the  «zercise  of  ordinary 
diligence  could  have  seen,  the  child  in  time 
to  have  stopped  the  train  and  averted  collision 
with  the  child  by  the  use  of  proper  care.  Is  to 
be  construed,  not  as  charging  a  wanton  act  in 
deliberately  running  down  the  child,  but  as  a 
negligent  act  in  omitting  proper  precaution  to 
avert  striking  the  child  in  case  such  servants 
saw,  or  in  the  exercise  of  ordinary  care  could 
have  seen,  the  child. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {{  1107-1112 ;   Dec.  Dig.  {  344.*] 

2.  Railroads  ({  350*>— Crossing  Accident-* 
Probability  of  Persons  on  Cbossing— 
Question  fob  Jubt. 

,  Where  a  private  way  crosses  the  track  of 
a  railroad  company,  and  the  crossing  is  main- 
tained by  the  company,  and  such  private  way 
for  more  than  10  years  has  been  in  the  con- 
stant and  uninterrupted  use  by  the  people  of 
the  neighborhood,  it  is  a  question  for  the  jury 
to  say  whether  in  the  exercise  of  ordinary  care 
the  servants  in  charge  of  the  train  should  an* 
ticipate  that  persons  may  be  on  the  track  at 
this  point  ana  take  such  precautions  to  pre- 
vent injury  to  such  persons  as  would  meet  the 
requirement  of  ordinary  care  and  diligence. 
Applying  this  rule  to  the  petition,  a  cause  of 
action  was  set  out. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1153 ;    Dec.  Dig.  |  350.*] 

3.  Trial  (|  193*)  —  Railroads  (|  351*)  — 
Crossing  Accident— Instructions— Opin- 
ion of  Judge  as  to  Facts. 

The  charge  excepted  to  was  erroneous  at 
an  expression  of  opinion  that  certain  facts  con- 
stituted negligence  and  authorized  a  recovery 
by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «  430^38;  Dec  Dig.  S  193;*  Railroads, 
Cent.  Dig.  §§  1193-1215 ;   Dec.  Dig.  |  351.*j 

(Additumal  Syllahui  by  Editorial  Staff.) 

4.  Negligence  ({  85*)— Contbibutobt  Neg- 
uoence— Young  Children. 

A  child  of  four  years  old  cannot  be  held 
to  be  guilty  ol  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |§  121-129;   Dec.  Dig.  |  85.*] 
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Enor  from  Superior  G6urt»  Faxmln  Ooun- 
ty;    N.  A.  Morris,  Judge. 

Action  by  Tasker  Arp,  by  next  friend, 
against  tbe  Louisville  &  Nashyllle  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

D.  W.  Blair  and  Wm.  Butt,  for  plaintiff 
in  error.  Gober  &  Griffin*  for  defendant  In 
error. 

EVANS,  P.  J.  This  was  a  suit  by  Tasker 
Arp,  by  his  next  friend,  against  the  Louis- 
ville &  Nashville  Railroad  Company,  to  re- 
cover damages  for  a  personal  Injury.  In  the 
petition  it  was  alleged  that  a  private  way 
from  a  public  road,  which  passed  by  the 
house  of  petitioner's  father,  Intersected  the 
track  of  the  defendant  company;  that  this 
private  way  had  been  In  constant  and  un- 
interrupted use  by  the  people  in  the  neigh- 
borhood as  a  private  road  for  more  than  10 
years;  that  it  had  been  so  recognized  by  the 
railroad  company,  which  maintained  the 
crossing  at  the  point  of  Intersection;  that 
there  was  an  unobstructed  view  of  the  cross- 
ing for  more  than  half  a  mile  up  the  track; 
that  on  August  8,  1907,  the  petitioner,  a 
child  of  near  four  years  of  age,  in  attempt- 
ing to  cross  the  railroad  track  while  proceed- 
ing upon  this  private  way,  was  struck  by  a 
passenger  train  and  seriously  Injured.  It 
was  alleged:  That  the  agents  in  charge  of 
the  train  had  an  unobstructed  view  of  peti- 
tioner for  half  a  mile,  and  either  saw  or  in 
the  exercise  of  ordinary  care  could  have 
seen  him,  yet  evinced  ''reckless  disregard 
for  the  safety  of  your  petitioner  by  wanton- 
ly, willfully,  and  negligently  falling  and  re- 
fusing to  give  an  alarm  and  check  the  train, 
although  they  saw  or  could  have  seen  your 
petitioner  in  ample  time  by  the  exercise  of 
ordinary  care  and  diligence  to  have  avoided 
the  collision  with  your  petitioner  and  the 
injury  to  him  as  aforesaid,  by  reversing 
their  engine,  using  the  air  brake,  and  by 
stopping  the  train  before  it  reached  your 
petitioner."  That  it  was  the  duty  of  the 
agents  of  the  defendant  to  have  kept  a  look- 
out and  to  havQ  anticipated  the  presence  of 
persons  on  the  crossiog,  which  they  did  not 
do.  The  character  of  the  injuries  were  spe- 
cifically described.  The  defendant  demurred 
both  generally  and  specially.  Tbe  demur- 
rers were  overruled,  and  the  case  proceed- 
ed to  trial,  terminating  in  a  verdict  in  favor 
of  the  plaintiff.  The  court  refused  to  set  the 
verdict  aside  on  motion. 

[1]  1.  The  demurrer  was  general  and  spe- 
cial. The  special  grounds  of  demurrer,  be- 
cause of  Indefiniteness,  were  cured  by  ap- 
propriate amendments.  It  was  also  urged 
that  the  allegations  made  as  the  basis  of  the 
defendant's  liability,  that  the  defendant's 
servants  in  charge  of  the  train  saw,  or  in 
the  exercise  of  ordinary  care  could  have 
seen,  the  petitioner,  and  yet  omitted  precau- 
tions to  avoid  striking  him,  were  lacking 


In  certainty  and  left  the  defendant  in  doubt 
as  to  whether  the  plaintiff  was  seeing  re- 
covery upon  the  theory  that  the  defendant's 
servants  saw  plaintiff's  peril  and  willfully 
and  wantonly  ran  their  train  against  him,  or 
whether  they  were  negligent  in  not  seeing 
him.  We  do  not  think  the  allegations  of  the 
petition  show  any  purpose  on  the  part  of 
the  pleader  to  charge  that  the  defendant's 
servants  wantonly  ran  their  train  against 
the  child.  The  liability  of  the  defendant 
is  alleged  to  consist  in  certain  acts  of  omis- 
sion. The,  allegation  that  the  servants  saw, 
or  in  the  exercise  of  ordinary  care  could 
have  seen,  the  child  in  time  to  prevent  strik- 
ing him,  were  Intended  to  simply  state  tbe 
measure  of  the  defendant's  duty  both  in  case 
they  actually  saw  the  dilld  or  could  have 
seen  him  in  the  exercise  of  proper  diligence. 
The  violation  of  that  duty  was  allied  to 
consist  in  the  failure  to  exercise  proper  care 
in  discovering  the  plaintiff's  presence  on  tbe 
track  and  in  stopping  the  train. 

[2]  2.  The  petition  set  out  a  cause  of  a<s 
tion.  It  alleged  circumstances  authorizing; 
an  inference  of  a  duty  on  the  part  of  tbe 
servants  of  the  railroad  company  to  antici- 
pate the  presence  of  a  person  on  tbe  tracfe 
where  crossed  by  the  private  way,  which  was 
in  constant  and  uninterrupted '  use  by  tbe 
people  of  the  neighborhood  with  the  knowl- 
edge and  consent  of  the  railroad  company^ 
and  the  failure  of  the  servants  in  charge  of 
the  defendant's  train  to  observe  that  duty 
in  detecting  a  person  on  the  crossing  and  in 
stopping  the  train. 

[4]  The  tender  age  of  the  plaintiff  pre- 
cludes any  infer^ce  of  contributory  negli- 
gence on  his  part  Crawford  ▼.  Southern  Ry. 
Co.,  106  Ga.  870,  83  S.  B.  826;  BuQlard  ▼. 
Southern  Railway  Co.,  116  Ga.  644,  48  S.  B. 
89. 

[3]  8.  The  court  charged:  •Tff  the  plalntift 
was  on  the  track,  and  the  engineer  discov- 
ered  him  for  some  distance  [before]  he  got 
to  him,  it  was  his  duty  to  stop  the  tntn 
whenever  the  plaintiff  was  seen;  and  If  he 
failed  to  do  this,  and  the  plaintiff  was  in- 
jured on  account  of  such  failure,  the  defend- 
ant would  be  liable."  The  error  assigned 
is  that  this  excerpt  amounted  to  an  expres- 
sion by  the  court  that  the  engineer  was  neg- 
ligent; and  that  the  charge  was  misleading; 
because  of  the  indeflnlteness  of  the  time 
and  place  when  and  ^  where  the  duty  was 
upon  the  engineer  to  stop  the  train.  The 
instruction  in  defining  the  duty  of  the  en- 
gineer did  not  take  into  account  the  time 
when  he  discovered  the  child  upon  the  track 
or  his  ability  to  stop  the  train  when  dis- 
covery was  made;  but  the  jury  were  told 
that  if  he  discovered  the  child  upon  the 
track  and  failed  to  stop  his  train,  and  the 
plaintiff  was  injured  on  account  of  such  fail- 
ure, the  defendant  would  be. liable.  It  may 
be  that,  at  the  time  the  child's  presence  upon 
the  track  was  discovered  by  the  engineer, 
in  the  exercise  of  ordinary  and  proper  care 
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It  wonld  haTe  been  lmix>ssfble  for  him  to 
stop  the  train  soon  enough  to  avoid  the  In- 
Jnry.  Indeed,  according  to  the  evidence  sub- 
mitted by  the  defendant,  several  children, 
one  of  whom  was  the  plaintiff,  were  play- 
ing near  the  railroad  track,  and  the  plaintiff 
ran  within  a  few  feet  of  the  track  and 
stopped,  and,  jnst  as  the  engine  reached  a 
point  near  where  the  plaintiff  was  standing, 
he  suddenly  ran  on  the  track  and  was  struck 
by  the  pilot  beam  of  tlie  engine.  A  judge  is 
forbidden  to  instruct  a  Jury  that  certain  enu- 
merated facts  oonstltute  negligence,  when 
the  law  does  not  declare  such  to  be  negli- 
gence. Because  of  this  erroneous  instruc- 
tion, a  new  trial  must  be  granted. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(136  Ga.  681) 

SMITH  V.  SMITH. 
(Supreme  Court  of  Qeorgia.     June  23,  1911.) 

(Byllahus  ^  the  Court) 

Husband  and  Wife  (J  279*)— Sepabation— 
SuppoBT  of  Minob  Childbkn  —  Action  bt 
Wife. 

The  court  below  did  not  err  in  granting  a 

nonsuit  in  this  case. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Dec.  Dig.  I  279.»] 

Error  from  Superior  Ck)urt,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  by  M.  L.  Smith  against  H.  H. 
Smith.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Mrs.  M.  L.  Smith  brought  her  petition 
against  her  husband, .  H.  H.  Smith,  for  per- 
manent alimony  for  the  support  of  herself 
and  her  four  minor  children.  It  was  alleged 
that  the  petitioner  and  her  husband  were 
living  in  a  bona  fide  state  of  separation,  and 
that  she  had  been  abandoned  by  her  husband 
against  her  will  and  without  any  fault  on 
her  part  No  action  for  divorce  was  pending, 
but  her  husband  had  filed  an  action  against 
her  for  divorce,  and  a  verdict  in  her  favor 
was  rendered  by  the  Jury  upon  the  trial  of 
the  case  thus  Instituted.  She  prayed  for  the 
issuance  of  the  writ  of  ne  exeat,  injunctive 
rtiief,  a  receiver,  and  that  she  ncover  of 
defendant  a  reasonable  sum  of  money '  for 
her  support  and  for  the  support  of  her  four 
minor  children.  Attached  to  the  petition  was 
the  following  exhibit:  ''Georgia,  Jackson 
Ck>unty:  This  agreement^  between  H.  H. 
Smith  and  Mrs.  M.  L.  Smith:  Mrs.  M.  L. 
Smith  is  to  have  her  children,  and  two- 
thirds  household  and  kitchen  furniture,  one 
oow,  one  hog,  one  buggy.  The  said  .contract 
relieves  the  said  H.  H.  Smith  from  all 
daims  of  Mrs.  M.  L.  Smith  against  him  or 
his  property  now  and  forever.  This  4th  day 
of  April,  1908."  (Signed  by  the  parties.) 
Subsequently  the  plaintiff  amended  her  pe- 
tition by  adding  "a  bill  of  particulars,"  em- 


bracing such  artides  as  shoes,  dothes,  and 
other  artides  of  necessity  which  it  is  alleg- 
ed she  had  furnished  their  minor  children, 
who  were  living  with  her,  and  the  value  of 
the  board  of  three  of  the  minor  children ; 
the  account  amounting  tn  the  aggregate  to 
the  sum  of  $465.  She  alleged  that  she  had 
furnished  the  articles  and  the  board  set  forth 
in  the  bill  of  particulars,  and  other  goods 
which  are  not  charged ;  and  she  alleges,  fur- 
ther, that  "for  the  above  and  foregoing  ac- 
count and  amount  the  defendant  is  justly  in- 
debted to  petitioner  up  to  the  time  of  filing 
suit,  for  which  sums  plaintiff  prays  a  jud^* 
ment  in  her  favor  against  the  defendant" 

Upon  the  trial  the  plaintiff  testified  that 
she  was  the  wife  of  the  defendant,  that  the 
account  sued  on  was  correct,  that  the  items 
constituting  the  account  were  neoessaries  fur- 
nished by  her  to  the  children,  that  she  and 
her  children  worked  together  on  a  certain 
farm,  and  that  *'it  was  on  the  land  that 
Smith  made  to  me  in  settlement  My  daugh- 
ters worked  on  the  land.  I  have  had  the  la- 
bor of  my  daughters  since  the  separation. 
*  *  *  The  money  that  paid  for  those 
things  set  out  in  the  bill  came  from  the  cot- 
ton raised  on  the  land.  *  *  *  .My  hus- 
band made  a  deed  to  me  for  23^  acres  of 
land  and  one  small  house.  *  *  *  I  sign- 
ed the  agreement  set  out  in  the  pleadings." 
There  was  other  evidence,  not  material  to  be 
set  out.  here,  as  to  labor  performed  by  the 
children  and  their  attendance  upon  school. 
A  certified  copy  of  the  record  of  the  divorce 
proceedings  instituted  by  H.  H.  Smith  against 
plaintiff  is  also  attached  as  an  exhibit,  as 
well  as  a  deed  from  H.  H.  Smith  to  plain- 
tiff; the  same  being  a  deed  of  gift,  no  con- 
sideration being  named. 

Johnson  &  Johnson,  for  plaintiff  in  error. 
H.  H.  Dean,  for  defendant  in  error. 

BECK,  J.  This  case,  which  In  Its  incep- 
tion was  a  suit  for  alimony,  was  conveited 
by  the  amendment  filed  at  the  trial  term  into 
a  complaint  upon  account.  No  objection  to 
the  filing  of  the  amendment,  on  the  ground 
that  it  was  a  new  cause  of  action,  seems  to 
have  been  interposed.  Under  the  testimony 
of  the  plaintiff  and  the  writteh  agreement 
signed  by  Mrs.  Smith,  which  was  attached 
to  her  declaration.  It  must  have  become  ap- 
parent that  the  suit  could  not  be  maintained 
for  the  allowance  of  alimony  for  herself. 
She  bad  expressly,  before  the  institution  of 
this  suit,  relinquished,  for  a  consideration, 
all  claims  of  herself  "against  him  [her  hus- 
band] or  his  property  now  and  forever";  but 
she  contends  that  she  should  be  allowed  to 
recover  on  the  account  sued  on  for  necessa- 
ries furnished  the  minor  children  whom  she 
took,  and  who  were  to  remain  with  her  un- 
der the  agreement  above  referred  to.  We 
are  of  the  opinion  that  when  the  amendment 
to  the  petition,  is  considered  in  the  light  of 
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the  writing  by  which  Mn.  Smith  relinquish- 
ed all  claims  against  her  husband  and  his 
property,  and  which  is  attached  as  an  exhib- 
it to  the  declaration  in  this  case,  the  court 
rightly  concluded  that  the  suit  as  it  stood 
after  the  amendment  was  that  of  a  wife 
against  her  husband  for  the  board  and  main- 
tenance of  their  minor  children,  and  for  ar- 
ticles of  necessity  furnished  them  by  his 
wife;  and,  that  being  the  case,  she  was  not 
entitled  to  recover  under  the  pleadings  and 
evidence  in  this  case.  A  wife  cannot  sepa- 
rate from  her  husband,  or  live  in  a  state  of 
separation  from  him,  take  charge  of  the  mi- 
nor children,  and  maintain  a  suit  against  the 
husband  for  necessaries  furnished  them.  If 
the  husband  had  made  no  adequate  provision 
for  the  support  and  maintenance  of  the 
children,  and  a  stranger  had  furnished  them 
the  necessaries  of  life,  he  could  maintain  a 
suit  against  the  delinquent  father  for  the 
cost  and  value  of  the  necessaries  furnished; 
or  a  divorced  wife,  after  dissolution  of  the 
bond  of  marriage  between  herself  and  her 
husband,  where  no  provision  has  been  made 
for  the  support  of  her  minor  children,  might, 
Just  as  a  stranger  (for  after  divorce  she 
would  be  a  stranger),  maintain  an  action 
against  her  former  husband  for  necessary 
expenses  incurred  in  maintaining  and  nour- 
ishing their  minor  children.  Brown  v. 
Brown,  182  Ga.  712,  64  S.  B.  1092,  131  Am. 
St  Rep.  229.  But  she  cannot,  while  still  a 
wife,  though  her  husband  be  delinquent  in 
the  matter  of  furnishing  his  minor  children 
with  the  means  of  sustenance,  voluntarily 
undertake  their  care  and  nurture,  and  then 
from  time  to  time  sue  the  husband  for  the 
amount  of  money  expended  in  that  behalf. 
We  think  the  provision  made  in  our  laws  for 
alimony,  temporary  and  permanent,  affords  a 
comprehensive  scheme  by  which  the  liabili- 
ties of  the  husband  for  the  support  of  the 
wife  from  whom  he  has  separated,  and  their 
minor  children,  may  be  fixed,  and  that  rela- 
tively to  the  wife  this  scheme  of  the  law  is 
an  exclusive  one,  whatever  might  still  be  the 
rights  of  the  children  to  compel  the  father 
to  furnish  means  of  support,  or  the  rights  of 
a  stranger  who  has  furnished  to  the  minor 
children  the  necessaries  of  life. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 

(13S  Oa.  420) 

BURTON  et  al.  v.  MBINERT  &  MILLSR. 
(Supreme  0)Qrt  of  Georgia.     June  15,  1911.) 

(8vllalu9  5y  the  Court.) 

1.  Mechanics'  Liens  (|  271*)^Entobc£MXNT 
—Pleading. 

Certain  materialmen  brought  suit  to  fore- 
close a  lien  on  the  premises  on  which  was  erect- 
ed a  house  for  which  they  furnished  certain  ma- 
terial, and  for  general  judgment  for  the  amount 
of  the  account  for  the  material  furnished, 
against  the  owner  of  the  premises  on  which  the 
house  was  erected  and  the  contractor  who  built 


the  same  for  the  owner.  The  petition  alleged 
that  the  plaintiifs  agreed  to  furnish  the  material 
to  the  defendants  to  build  the  bouse,  and  **the 
material  was  contracted  for  by  the  contractor 
for  the  owner,  with  the  consent  and  by  the  di- 
rection of  the  latter,  who  authorized  "said  build- 
er to  buy  as  his  agent  the  said  materiaL"  Held^ 
the  allegations  of  the  petition  showing  that  the 
material  furnished  was  sold  by  the  plaintifib  to 
the  contractor  as  the  agent  of  the  owner  of  the 
premises,  and  there  being  no  allegation  that 
credit  was  extended  to  the  contractor^  or  that 
he  agreed  to  pay  for  the  material  furnished,  the 
petition  should  have  been  dismissed  as  to  the 
contractor  on  general  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  IMg.  H  494-518;  Dec  Dig.  i 
271.*] 

2.  Mechanics'  Liens  (|  281*)— Evidence  (S| 
158,  165*)  —  Bnfobcement  of  Lien  — Best 
AND  Secondary  Evidence. 

Proof  by  the  plaintiffs  that  they  furnished 
materia]  to  a  contractor  to  be  used  in  erecting 
a  building  on  the  premises  of  another,  and  that 
the  contractor  stated  that  it  was  so  used,  is  in- 
sufficient to  show,  as  against  the  owner  of  the 
premises,  that  such  material  was  actually  thus 
used ;  and  the  court  erred  in  directing  a  verdict 
fixing  a  lien  on  such  premises. 

(a)  Testimony  that  the  contractor  furnished 
the  lumber  with  which  to  build  the  house,  and 
testimony  as  to  the  amount  which  the  owner 
paid  the  contractor  for  building  the  same,  was 
not  inadmissible  on  the  ground  that  the  con- 
tiact  between  the  owner  and  the  contractor  for 
the  erection  of  the  house  by  the  latter  was  In 
writing. 

(b)  The  contract  between  the  owner  and  tbe 
contractor  being  in  writing,  it  was  error  to  ad- 
mit testimony  as  to  the  stipulations  in  the  con- 
tract as  to  the  price  to  be  paid  for  the  erection 
of  the  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens.  Cent.  Dig.  §§  565-572;  Dec.  Dig.  J  281  ;• 
Evidence,  Cent.  Dig.  f§  471-626,  548-555 ;  Dec 
Dig.  S§  158»  165.*] 

Error  from  Superior  Court,  Cobb  County; 
W.  A.  Morris,  Judge. 

Action  by  Meinert  &  Miller  against  8.  R. 
Burton  and  another.  From  a  judgment  for 
plaintiffs,  defendants  bring-  error.    Reversed. 

Gober  &  Griffin  and  W.  R.  Power,  for  plain- 
tiffs in  error.  R.  N.  Holland  and  D.  W. 
Blair,  for  defendants  in  error. 

HOLDEN,  J.  Meinert  &  Miller  (hereinaft- 
er called  the  plaintiffs),  alleging  themselves 
to  be  ''mechanics,  contractors,  and  material- 
men,''  brougbt  suit  against  S.  R.  Burton  and 
I.  A.  Reed,  making  in  tbeir  petition  substan- 
tially the  following  allegations:  The  plain- 
tiffs agreed  to  furnish  lumber  and  other  ma- 
terial to  the  defendants  to  build  a  house  upon 
certain  described  premises  belonging  to  Reed. 
"Said  material  was  contracted  for  by  said 
S.  R.  Burton,  the  carpenter  and  contractor 
working  for  said  Reed,  and  with  the  consent 
of  the  said  Reed  and  by  his  direction.  Said 
I.  A.  Reed  fully  knew  that  plaintiffb  were 
furnishing  material  necessary  for  said  build- 
ings, and  authorissed  and  directed  said  Bur- 
ton, his  said  builder,  to  buy  as  his  agent  the 
said  material."  The  plaintiffs  complied  with 
their  contract  on  the  20th  of  November,  1908, 
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and  claim  a  Hen  upon  the  premises  for  the 
amount  of  the  account  for  material  furnish* 
ed,  an  itemized  statement  of  which  was  atp 
tached  to  the  petition.  Within  60  days  from 
November  20,  1908,  their  claim  of  lien  was 
duly  recorded,  and  witbin  30  days  from  No- 
vember 20,  1908,  they  served  written  notice 
of  the  amount  due  them  and  an  itemized 
statement  of  the  account  upon  Reed.  The 
suit  was  brought  within  12  months  from  the 
time  the  claim  became  due,  and  plaintiffs 
prayed  "a  general  judgment  against  defend- 
ants and  each  of  them  for  the  amount  of 
their  said  debt  aforesaid,  and  a  special  judg- 
ment against  said  real  estate,"  and  for  pro- 
cess. At  the  conclusion  of  the  evidence,  the 
court  directed  a  verdict  against  Burton  for 
the  amount  of  the  account,  and  *'a  special 
lien  against  the  property  of  defendant  I.  A. 
Reed  as  alleged  in  plaintiffs'  petition  for  said 
sum.**  The  defendants  filed  exceptions,  com- 
plaining that  the  court  erred  in  so  directing 
a  verdict,  and  in  other  rulings  made  upon 
the  trial  of  the  case. 

[1]  1.  The  general  demurrer  to  the  peti- 
tion should  have  been  sustained  as  to  Burton. 
The  allegations  of  the  petition  show  the  con- 
tract under  which  the  plaintiffs  furnished 
the  material,  and  that  this  contract  was 
made  by  Burton  while  acting  as  the  agent  of 
Reed.  No  individual  contract  with  Burton 
is  alleged,  and  no  liability  for  the  payment 
of  the  material  furnished  exists  against  Bur- 
ton under  the  allegations  of  the  petition.  It 
appearing  from  the  allegations  of  the  petition 
that  Burton,  in  contracting  for  the  material, 
was  acting  as  the  agent  of  Reed,  and  the 
suit  being  against  both  Burton  and  Reed,  in 
the  absence  of  an  allegation  that  the  plain- 
tiffs extended  credit  to  Burton,  the  agent, 
and  that  the  latter  agreed  individually  to  pay 
for  the  material  furnished,  the  petition 
should  have  been  dismissed  as  to  Burton  on 
general  demurrer.  As  Burton  should  have 
been  dismissed  from  the  case  as  a  party 
thereto,  the  question  as  to  whether  Burton's 
special  plea  of  set-off  should  have  been 
stricken  becomes  an  immaterial  one,  and  it  Is 
unnecessary  for  this  question  to  be  decided. 
See,  in  this  connection,  Jellico  v.  Bailie,  130 
6a.  447,  60  S.  E.  998.  There  was  no  merit 
In  the  general  demurrer  by  Reed,  nor  in  any 
of  the  grounds  of  special  demurrer,  and  the 
court  committed  no  error  in  overruling  them. 

[2]  2.  One  of  the  plaintiffs  testified  that 
they  furnished  the  material  referred  to  in 
their  petition  to  Burton,  to  be  used  in  build- 
ing a  house  on  the  premises  of  Reed,  and 
that  Burton  stated  that  the  material  thus 
bought  was  to  be  used  for  this  purpose.  In 
testifying  with  reference  to  some  of  the  ma- 
terial, he  said  that  he  did  not  know  that  it 
was  used  in  the  house  on  which  a  lien  was 
claimed.  We  think  a  proper  construction  of 
bis  testimony  Is  tb&t  he  did  not  know  that 
any  of  the  material  was  used  In  constructing 


the  henna.  Proof  that  the  material  was  f  ur^ 
nlshed  by  the  plaintiffs  to  Burton  to  be  thhs 
used,  and  proof  that  Burton  stated  that  it 
was  so  used,  would  not  be  sufficient  to  biod 
Reed  on  the  question  as  to  whether  the  ma- 
terial was  actually  used  In  the  building  on 
his  premises.  Hearsay  testimony  is  without 
probative  value.  Miller  v.  McKenzie,  126  Ga. 
746,  56  S.  B.  952.  The  evidence  \\as  not  suf- 
ficient to  authorize  the  court  to  direct  a  ver- 
dict fixing  a  lien  on  the  property  of  Reed. 
The  general  verdict  against  Burton  for  the 
amount  of  the  account  will  also  have  to  be 
set  aside  because  of  the  error  of  the  court 
In  not  dismissing  the  petition  as  to  him  on 
general  demurrer  thereto.  The  error  in  over- 
ruling Burton's  general  demurrer  rendered 
nugatory  everything  occurring  thereafter  in 
the  case  as  to  him.  General  Supply,  etc.,  Ck). 
V.  Lawton,  131  Ga.  375,  62  S.  B.  293.  It  ap- 
pearing that  the  contract  between  Burton 
and  Reed  for  the  construction  of  the  house 
was  in  writing.  It  was  error  to  admit  oral 
testimony  as  to  the  stipulations  therein  cod- 
cernlng  the  price  at  which  Burton  was  to 
build  the  house.  It  was  not  error  to  admit 
testimony  as  to  what  Reed  actually  paid  Bur- 
ton for  building  the  house,  and  testimony  of 
the  defendant  Reed  that  Burton  furnished 
the  lumber  with  which  he  built  the  house, 
on  the  ground  that  the  contract  between  Bur- 
ton and  Reed,  for  the  building  of  the  house 
was  in  writing.  Regardless  of  the  stipula- 
tions of  the  contract,  testimony  was  admls-  . 
sible  to  show  what  was  actually  paid  by 
Reed  to  Burton  for  building  the  house,  and 
that  Burton  actually  furnished  the  material 
which  went  into  the  house. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(136  Ga.  641) 
BAKER  V.  WHITE  et  al. 
(Supreme  Court  of  Georgia.    July  11, 1911.) 

(8vUahu$  hy  the  Court.) 

1.  AnvERSE  Possession   (§  97*)— Bxucnt  or 

Possession— CoLOB  of  Title. 

*'In  order  to  acquire  a  prescriptive  title  by 
virtue  of  possession  alone  for  20  years,  nicA 
possession  must  be  actual,  and  the  prescription 
will  not  extend  beyond  the  possessio  pedis.  If 
one  seeks  to  prescribe  by  virtue  of  actual  posses- 
sion alone,  without  color  of  title,  he  should 
show  the  extent  of  such  possession."  Tillman  v. 
Bomar,  134  Ga.  660  (5),  68  S.  B.  604. 

(a)  Tested  by  the  rule  of  law  above  quoted, 
the  evidence  was  insufiKcient  to  authorize  the 
jury  to  find  that  the  defendants  in  error,  by 
actual  adverse  possession  for  20  years  in  good 
faith,  acquired  a  good  prescriptive  title  to  that 
portion  of  the  land  in  dispute  on  which  there 
was  growing  timber;  and  it  was  erroneous  for 
the  court  to  give  to  the  jury  the  charges  of 
which  complaint  Is  made,  authorizing  the  jury 
to  BO  find. 


[E>3.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent.  Dig.  S|  537-641;  Dec  Dig.  | 
97.*] 
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2.   ADVSBfiS   PO88ES8IOK    a    l^)--PBS8IlllPtI0ir 

or  Obant— SuFFioncNOT  or  Bvidengb. 
It  WSLB  error  to  charge:  "The  law  on  this 
■abject  is  that  when  it  appears  from  the  evi- 
dence that  a  claimant  of  land  has  for  a  long 
period  of  time  exercised  proprietary  rights  there* 
over,  which  might  have  had  a  lawful  oripn 
from  another,  the  exercise  of  which  proprietary 
rights  or  acts  of  ownership  might  and  natnral- 
I7  would  have  been  prevented  by  the  person  or 
persons  interested,  if  there  had  been  no  such 
grant,  then  a  presumption  mav  arise  that  such 
proprietary  rinits  had  a  lawful  origin,  and  that 
it  was  created  by  a  proper  instrument,  which 
has  been  lost"  It  was  also  error  to  charge: 
"This  defense  stands  upon  a  somewhat  differ- 
ent basis  from  the  defense  of  title  by  prescrip- 
tion, in  this:  That  the  defense  of  title  by  pre- 
scription must  be  established  by  proof  of  actual 
adverse  possession  of  the  land  in  dispute  by 
the  defendant  for  a  period  of  20  years,  regard- 
less of  the  proof  of  other  facts  or  circumstances 
other  than  that  of  actual  adverse  possession  for 
such  period  of  time;  on  the  other  hand,  the 
defense  of  title  by  presumption  of  a  grant  may 
be  established  partly  by  possession  of  the  land 
by  defendant  for  a  long  period  of  time,  and  xmrtly 
by  proof  of  other  facts  and  circumstances  co- 
gently tending  to  establish  the  fact  that  there 
must  have  been  a  grant  of  title  to  the  party  in 
possession  of  those  who  would  otherwise  be  ad- 
versely interested  in  the  land,  and  who,  with 
knowledge  for  a  long  period  of  time  of  the  as- 
sertion of  title  to  the  land  by  the  party  in  pos- 
session, have  asserted  no  contrary  interest  or 
title,  or  who  may  have  actually  admitted  the 
title  to  be  in  the  party  in  possession."  The  oth- 
er portions  of  the  charge  excepted  to  on  the  sub- 
ject of  the  presumption  of  a  grant,  taken  In 
cotinection  vnth  the  context,  were  also  errone- 
ous. 

(a)  A  grant  of  land  from  the  true  owner  to 
another,  not  his  child,  cannot  be  presumed. 
'  where  such  other  person  has  not  been  in  actual 
adverse  i>os8e88ion  of  the  land  under  a  claim  of 
right  in  good  faith  for  20  years;  and  the  evi- 
dence did  not  authorize  a  charge  on  the  subject 
of  the  presumption  of  a  grant  to  the  land  in  dis- 
pute, on  which  there  was  growing  timber. 

[E3d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  1.*] 

8.  Adverse  Possessiok  <|  27*)— Bxteztt  or 
Possession— OoLOB  or  Title— Evidence. 
The  plaintiff  in  error  held  a  deed  from  the 
heirs  at  law  of  Nancy  Smith  to  a  tract  of  land 
including  the  land  in  dispute,  and  introduced 
evidence  tending  to  show  that  he  had  in  good 
faith  for  seven  years  been  in  actual  adverse 
possession  of  a  part  of  the  tract  of  land  con- 
veyed by  this  deed,  and  it  was  error  to  exclude 
evidence  that  Nancv  Smith  sold  and  cut  timber 
from  tile  land,  ana  that  he,  after  the  deed  to 
hjm  was  executed  and  delivered,  and  while  he 
was  in  actual  adverse  possession  of  a  part  of 
the  tract,  cut  timber  on  said  land.  The  fact 
that  those  portions  of  the  tract  from  which  tim- 
ber was  thus  sold  and  cut  constituted  no  part 
of  the  land  in  dispute  between  the  plaintiff  and 
the  defendant  would  not  render  the  testimony 
inadmissible. 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  f  27.*] 

4.  No  Other  ESbbob. 

Except  as   pointed   out   In   the   preceding 
notes,  Uiere  was  no  error  requiring  a  new  trial. 

Error  from  Superior  Ootirt,  Bartow  Coun- 
ty; A.  M.  Foute,  Judge  pro  bac. 

Action  by  Thomas  H.  Baker  against  N.  A. 
White  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.    Reversed. 


Thos.  W.  Milner  ft  Son  and  Rosser  ft  Bran* 
don,  for  plaintiff  in  error,  John  H.  Wiklo 
and  Neel  ft  Neel,  for  defendants  In  error. 

HOLDEN,  J.  Judgment  rerezsed.  AU  Um 
Justices  concur. 


aMGa.  iCT) 
TIDWEMi  ▼.  DUNBAR. 
(Supreme  Court  of  Georgia.    June  17,  1911.) 

fSyUahuM  ly  the  Court.) 

1.  Justices  or  the  Peace  (|  167*)— BsoorssT 
OF  Possession  bt  Landlord  —  Suvmabt 
Bbhedt^Dismissal  or  Action. 

A  warrant  was  issued  under  Civil  Code 
1895,  i  4813  et  seq.  (Civil  Code  1910,  f  5385  et 
seq.),  to  evict  one  as  a  tenant  bolding  over. 
The  defendant  filed  with  the  officer  charged  with 
the  duty  of  executing  the  warrant  a  counter- 
affidavit  and  bond  to  prevent  eviction.  There- 
after, to  wit,  on  August  20th,  the  officer  deliv> 
ered  all  the  papers  connected  with  the  proceed* 
ings  to  the  justice  of  the  peace  who  issued  the 
warrant  The  papers  were  so  delivered  before 
the  beginning  of  the  September  term  of  the 
superior  court,  which  convened  on  Septonber 
20th,  to  which  term  the  proceedings  were  by 
statute  returnable.  The  Justice  of  the  peace, 
without  fault  upon  the  part  of  the  plaintiff  or 
his  counsel,  did  not  deliver  the  papers  to  the 
clerk  of  the  superior  court  until  September 
30th,  during  the  September  term,  at  which  time 
the  clerk  entered  tne  case  upon  the  docket  to 
the  November  term.  The  record  does  not  dis- 
close that  the  plaintiff  instituted  proceedings  in 
court  to  collect  rent.  Held,  that  It  was  not  e^ 
ror  at  the  next  January  term  to  overrule  a 
motion  of  the  defendant  to  dismiss  the  proceed- 
ings on  the  ground  that  the  plaintiff  withheld 
the  papers  and  failed  to  return  them  to  the 
*'next  term  of  the  court,  as  required  b^  law,** 
but  brought  other  and  additional  proceedings  for 
rent  for  the  premises  against  defendant,  thereby 
evincing  a  disposition  to  abandon  the  di8po»- 
sessory-warrant  proceeding,  or  upon  the  ground 
that  the  September  term  had  passed  without 
the  warrant  having  been  returned  as  required 
by  law,  but  that  it  was  returned  to  the  Novem- 
ber term  "in  violation  of  defendant's  legal 
rights.'' 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  647-651;  Dec.  Dig.  I 
167.*] 

2.  Justices  or  the  Pbaob  d  161*>— BooKxr- 

ING  Cause. 

At  the  trial,  during  the  January  term,  it 
was  not  error  to  enter  an  order  directing  the 
clerk  to  docket  the  case  nunc  pro  tunc  to  the 
September  term  above  mentioned. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  592-599;  Dec.  Dig.  I 
16L*] 

Error  from  Superior  Conrt,  Btdimond 
County ;  H.  C  Hammond,  Judge. 

Proceedings  by  W.  M.  Dunbar  to  evict  G. 
W.  Tidwell  as  a  tenant  bolding  over.  From 
a  judgment  for  the  landlord,  tbe  tenant 
brings  error.    Affirmed. 

B.  B.  McCowen,  for  plaintiff  in  error.  OL 
E.  Dunbar,  tor  defendant  in  error. 

ATKINSON,  J.    Jud«iB6nt  affirmed.     An 

the  Justices  concur. 
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HAWKINS  ▼.  DAVIHL 
(Bapreme  Court  of  Oeoigfa.    Jul7^l2,  1011.) 

(ByUahu9  hy  iW9  Court.) 
-L  RaPLEViH  (I  70*)-Triai.  (f  2^4*)— Bubdki 

OF   PBOOF— IWBTRtJCnONS. 

Where  an  action  was  brongbt  to  recover 
posaeesion  of  personal  property  to  which  the 
plaintiff  claimed  title,  and  the  defendant  de- 
nied that  it  belonged  to  the  plaintiff,  but  filed 
no  affirmative  plea,  on  the  general  case  the 
plaintiff  carried  the  bnrden  of  showing  that  he 
was  entitled  to  recorer;  and  there  was  no  er- 
ror in  so  charging.  . 

(a)  In  such  a  case,  it  was  not  error  that 
the  presiding  judge  did  not  take  up  the  particu- 
lar points  of  contest  made  by  the  testimony, 
and  chanpe  in  regard  to  the  shifting  of  the 
burden  ofevidence  as  to  such  points.  If  such 
a  charge  on  a  particular  point  as  to  which  evi- 
dence was  introduced  would  have  been  appro- 
Sriate,  a  request  therefor  should  have  been 
uly  made. 

[Ed. 
Cent 
Cent 

2.  Appeal  and  Ebbob  (|  1064*)-*Habmles8 

Ebbob— Instbuctionb. 

Where  one  question  In  a  case  was  wheth- 
er, if  a  gift  of  personalty  was  made,  the  donor 
had  sufficient  capacity  to  make  it,-  and  the 
judge  charged  fully  as  favorably  to  the  except- 
ing party  as  such  party  could  have  asked,  in 
regard  to  the  measure  of  capacitv  necessary  in 
such  a  case,  the  fact  that  he  illustrated  the 
subject  of  mental  capacity  by  reading  certain 
sections  of  the  Civil  Code  touching  testamen- 
tary capacity,  also  informing  the  jur^  that  no 
will  was  involved,  and  that  this  portion  of  his 
charge  was  simply  lUustrative  of  the  general 
subject,  and  did  not  furnish  the  standard  ap- 
plicable to  the  case  in  hand,  furnishes  no 
ground  for  a  reversal. 

[Ed.  Note.— >For  other  cases,  see  Appeal  and 
Error,  Dec  IMg.  %  1064.*] 

8.  GifTs  (I  61*)— Girr  to  CHttD— Iif»nrtJO- 

TION. 

There  was  no  error  in  charging  Civ.  Code, 
1010,  i  4150,  which  dedares  that  '^the  deHvery 
of  personal  property  by  a  parent  into  the  ex- 
clusive posaessioxi  of  a  child  living  separate 
from  the  parent  shall  create  a  presutaption  of 
a  gift  to  the  child." 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  f  102;    Dec  Dig.  {  51^ 

4.  Bevibw. 

None  of  the  other  assignments  of  error 
fumbih  any  ground  for  reversal. 

EIrror  from  Superior  Court,  Oglethorpe 
Comity;  D.  W.  Meadow,  Judge. 

Action  by  T.  H.  Hawkins  against  fi.  W. 
Dayie.  Jadigment  for  defendant,  and  plalntilf 
brings  error.    Affirmed. 

Sibley  &  McWhorter,  for  plaintiff  in  error. 
J.  J.  Strickland,  Paul  Brown,  and  Geo.  O. 
Thomas,  for  defendant  in  error. 


LUMPKIN,  J.  This  was  an  action  to  re- 
cover possession  of  a  promissory  note.  The 
plaintiff  was  the  administrator  of  the  payee 
of  the  note.  The  issue  made  by  the  pleadings 
was  under  an  allegation  on  the  part  of  the 
plaintiff  that  the  title  to  the  note  was  in  him, 
and  a  denial  of  such  allegation  by  the  defend- 


ant In  the  evidence  it  appeared  that  the 
defendant  was  the  son  of  the  payee  of  the 
note^  and  that  he  claimed  that  it  had  been 
bidorsed  by  his  mother  and  given  to  him  dur- 
ing her  lifetime.  There  was  conflicting  evi* 
dence  both  as  to  whether  the  indorsement 
appearing  on  the  note  was  genuine,  and  as 
to  whether  the  note  had  been  given  to  the 
defendant  or  whether  he  had  obtained  pos- 
session of  it  Improperly. 

[1]  The  presiding  judge  charged,  in  sub^ 
stance,  that  the  plaintiff  brought  tlie  case 
and  carried  the  burden  of  showing  that  he 
was  entitled  to  recover.  To  this  exception 
was  taken  on  the  ground  that  as  it  was  con- 
ceded that  His  note  originally  belonged  to  the 
mother  of  the  defendant,  and  so  reeogniased  la 
the  charge,  the  burden  was  upon  him  to  show 
a  gift  The  use  of  the  expression  "burden  of 
proor*  In  a  dual  soiae,  sometimes  as  Indicat- 
ing the  burden  of  establishing  the  case  as  a 
whole,  and  somethnes  as  indicating  the  bur- 
den of  the  evidence  during  the  progress  of 
the  trial,  «r  that  certain  evidence  will  make 
out  a  prima  facie  case  or  will  serve  prima 
fade  to  establish  a  given  fact,  if  not  rebuts 
ted,  has  created  no  little  confusion.  G«i- 
erally  the  burden  of  proof  in  the  sense  first 
mentioned  rests  where  the  pleadings  orig* 
inally  placed  it  Thus,  If  the  plaintiff  al- 
leges a  right  to  recover,  and  the  defendant 
denies  his .  allegations  without  more^  the 
plaintiff  upon  the  case  as  a  whole  carries 
the  burden  of  proof;  that  Is,  the '  burden 
of  showing,  by  a  preponderance  of  the  evi- 
dence, that  he  is  entitled  to  recover.  If  the 
defendant  does  not  file  a  denial  of  the  plain- 
tUTs  allegations,  but  admits  in  his  pleadings 
a  prima  fade  case  In  favor  of  the  i^intiff, 
and  sets  up  'an  affirmative  plea,  sudi  as  a 
plea  of  confession  and  avoidance,  he  assumes 
the  burden.  Civ.  Code  1910,  |  G746.  During 
the  progress  of  the  case,  the  burden  of  Intro- 
dudng  evidence  as  to  particular  facts  or  Is-, 
sues  may  be  shifted  one  or  more  times.  One 
party  may  Introduce  evidence  tondiing  a  par- 
ticular fact  whldi  would  be  sufficient  prima 
fade  to  establish  such  fact,  if  not  rebutted. 
In  this  sense  the  burden  may  shift  from  on#, 
party  to  the  other  in'  the  progress  of  the 
trial;  ^nd  It  is  this  shifting  to  which  refer-  * 
ence  is  made  in  Civ.  Code  1910,  |  5747,  whidi 
dedares  that  *'what  amount  of  evidence  will 
change  the  onus  or  burden  of  proof  is  a  ques- 
tion to  be  decided  in 'each  case  by  the  sound 
discretion  of  the  court"  It  certainly  did  not 
intend  to  lay  down  the  mle  that  whether  nn^ 
der  an  affirmation  and  denial  In  pleadings  up* 
on  the  entire  case  one  party  or  the  other 
carried  the  burden  of  establishing  his  allega- 
tion was  a  matter  of  <li8cretion  in  every  case. 
Claim  cases  or  other  similar  issues  need  not 
be  discussed. 

[2]  Where  the  presiding  Judge  In  an  ordi- 
nary action  at  law  correctly  charges  the  lury 
in  regard  to  the  general  burden  of  proof,  he 
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In  not  required  as  an  eBBentlal  part  of  bis 
charge  to  dlsciias  the  shifting  of  the  burden 
of  Introducing  evidence  on  special  points 
which  may  arise  during  the  progress  of  the 
case;  and  it  will  not  be  held  error  that  be 
omits  to  do  so.  Martin  y.  Nichols,  127  6a. 
705,  709,  56  S.  E.  995.  If  a  charge  on  such  a 
subject  would  be  appropriate  in  any  particu- 
lar case,  it  should  be  duly  requested. 

[3]  2.  The  plaintiff  sought  to  show  that,  if 
his  intestate  made  a  gift  of  a  note  to  her  son, 
she  did  not  have  mental  capacity  to  do  so. 
The  court  charged  the  jury  on  this  subject 
that  they  should  inquire  whether  she  had  suf« 
flclent  mental  capacity  to  know  that  the  In- 
strument was  a  note,  the  amount  for  which 
it  called,  and  its  value,  and  to  know  that  she 
was  parting  with  its  value  and  passing  the 
title  to  it  to  her  son,  and  to  realize  the  fact 
that  so  much  property  was  going  from  her  to 
him,  and  to  have  a  desire  and  purpose  as  to 
the  nature  of  the  transaction,  and  its  real 
Importance,  and  what  she  was  doing.  There 
was  certainly  no  error  against  the  plaintiff 
in  this  charge  touching  the  mental  capacity 
necessary  in  order  to  make  a  gift  In  illus- 
trating the  meaning  of  mental  capacity  and 
its  various  shades,  the  judge  read  to  the  jury 
certain  sections  of  the  Civil  Code  defining 
testamentary  capacity.  He  informed  them 
that  no  will  was  involved  in  the  present  case, 
and  that  such  portions  of  the  charge  were 
simply  illustrative,  and  that  the  question  was 
not  whether  the  Intestate  bad  sufficient  ca- 
pacity to  make  a  will,  but  to  make  a  gift 
There  was  no  error  harmful  to  the  plaintiff 
in  so  charging. 

8.  The  judge  gave  in  charge  to  the  jury 
Civ.  Code  1910,  I  4150,  as  follows:  "The  de- 
livery of  personal  property  by  a  parent  Into 
the  exclusive  possession  of  a  child  living  sep- 
arate from  the  parent  shall  create  a  pre- 
sumption of  a  gift  to  the  child.  This  pre- 
sumption can  be  rebutted  by  evidence  of  an 
actual  contract  of  lending,  or  from  circum- 
stances from  which  such  a  contract  may  be 
inferred.**  A  promissory  note  is  personal 
property,  and  this  section  Is  sufficient  to  cov- 
er it.  Harrell  v.  Nicholson,  119  Ga.  458,  46 
S.  E.  623.  It  will  be  noticed  that  it  is  not 
every  mere  possession  of  the  property  of  a 
parent  by  a  child,  or  every  delivery  alone  of 
such  property,  which  will  raise  the  presump- 
tion declared.  These  facts  will  always  have 
evidential  value  on  the  subject  of  whether 
there  was  a  gift;  but,  in  order  to  raise  the 
presumption  of  a  gift  of  personal  property  by 
a  parent  to  a  child  under  that  section  of  the 
Code,  there  must  be  a  delivery  of  such  prop- 
erty by  the  parent  into  the  exclusive  posses- 
sion of  a  child  living  separate  from  such  par- 
ent Under  the  evidence,  there  was  no  er- 
ror in  giving  this  section  In  charge  to  the 
jury. 

The  decision  In  Hill  v.  Sbeibley,  64  Ga. 
529,  was  cited  by  counsel  for  the  plaintiff  in 


error.  That  case  did  not  Involve  a  claim  of 
a  gift  of  personalty  by  a  parent  to  a  child, 
which  alone  is  dealt  with  In  the  section  above 
quoted.  Moreover,  the  testimony  of  the  al- 
leged donee  was  that  a  certain  paper  in  the 
form  of  a  receipt  for  money  to  be  invested 
was  given  to  him  by  his  son,  the  alleged 
donor,  ''to  collect  the  money  on.**  He  further 
testified:  "I  can't  say  whether  my  son  gave 
it  to  me  for  my  own  use,  or  not,  as  he  gave 
it  without  saying  anything;  but  I  think  it 
was  his  intention  to  give  it  to  me  for  my  own 
use.**  In  tbe  light  of  these  facts,  there  is  no 
conflict  between  the  ruling  now  made  and 
the  statement  in  the  headnote  of  that  deci- 
sion that  "delivery  of  a  negotiable  written 
instrument,  without  more,  is  not  sufficient  to 
prove  a  gift*' 

4.  None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  either  discussion  or  a 
reversal. 

Judgmeint  affirmed.  All  the  Justices  con- 
cur. 

(IM  Oa.  664) 
JOHNSON  V.  DB  LAPEIRRIERB. 
(Supreme  Court  of  Georgia.    July  12,  1011.) 

(SyllaJhu  ly  the  Court.) 

1.  EbCSOITTOBS  AND  Administratobs  ({  327*)~ 
Sales  Under  Obdeb  or  Coubt— EbrFEcr  of 
Provisions  of  Will. 

A  testator  directed  that  his  debts  should 
be  paid  out  of  his  personal  property,  *'as  my 
executors  can  best  spare,  and  If  he  [they]  cannot 
spare  a  sufficiency  of  said  property,  then  from 
the  vearly  income  arising  from  the  proceeds  of 
my  land,*^  and,  after  giving  specific  lefacies  to 
two  of  his  dauehters,  directed  that  aU  of  his 
property  should  be  kept  together  until  his 
youngest  child  should  become  of  age,  ''and,  in 
case  of  mT  daughters,  until  they  marry  and  my 
wile  should  die,  and  that  my  family  be  support- 
ed out  of  the  proceeds  of  the  same*  and  If  there 
is  any  balance  left  after  their  support,  that  it 
be  equally  divided  between  my  children.*'  HeU, 
that  such  testamentary  disposition  did  not  de- 
prive the  court  of  ordinary  of  jurisdiction  to 
pass  an  order  authorizing  a  sale  of  certain  of 
the  testator's  real  estate,  after  due  citation,  up- 
on application  of  the  executors,  allegine  that 
it  was  necessary  to  sell  such  real  estate  for  the 
purpose  of  pacing  debts  and  defraying  the  ex- 
penses of  administration. 

[Ed.  Note.— Por  other  cases,  see  Bxecntors 
and  Administrators,  Cent  Dig.  I  1844;  Dec. 
Dig.  I  327.*] 

2.  Obdkr  for  Bzecutor's  Salb— Fbaud. 

If  there  was  fraud  on  the  part  of  the  ex- 
ecutors in  the  procurement  of  the  order,  it  was 
not  apparent  on  the  face  of  the  proceeding. 

3.  ADiassioir  of  ESvidknob— Nbcbssitt  for 
Reversal. 

When  considered  in  tlie  light  of  the  notes 
of  the  presiding  Judge  appended  to  the  motion 
for  a  new  trial,  and  in  tne  light  of  the  other 
evidence,  there  was  no  error  requiring  a  revers- 
al because  of  the  admission  of  certain  evidence. 

4.  Suffxgienct  of  Evidencx  —  DiRBCnOlf  OF 
Verdict. 

The  evidence  required  a  verdict  in  favor  cl 
the  defendant,  and  there  was  no  error  In  so  di- 
recting. Roberts  v.  Martin,  70  Ga.  196:  Bul- 
latd  V.  Wynn,  184  Ga.  63d»  68  S.  B.  439(5). 
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Error  from  Superior  Cbnrt,  Jackson  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  W.  C.  Johnson,  administrator, 
against  W.  P.  De  Laperriere.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed: 

P.  Cooley  and  Ray  &  Ray,  for  plaintiff  in 
error.  J.  S.  Ayers  and  J.  A.  B.  Mehaffey,  for 
defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(9  Ga.  App.  678) 

JORDAN  ▼.  STATE.    (No.  3,348.) 

(Court  of  Appeals  of  Georgia.     Jane  7,  1911. 
Rehearing  Denied  August  4,  1911.) 

(SvUalm9  hy  the  Court.) 


1.  Cbihikal  Law  (§§  772,  824*)— Tbiai*— Iw- 
8TBUCTI0N8— Statement  of  Accused. 

The  trial  court  is  not  required,  in  the  ab- 
sence of  a  request,  to  charge  a  theory  dependent 
alone  upon  the  statement  of  the  accused,  made 
to  the  iury.  Gray  v.  State,  6  Ga.  App.  428,  65 
S.  B.  191.  In  this  case,  however,  the  trial  judge 
did  substantially  present  to  the  jury  the  issue 
made  alone  by  the  statement  of  the  accused  as  to 
the  intent  with  which  he  took  the  property  al- 
leged to  have  been  stolen,  in  that  he  instructed 
the  jury  that  the  intent  with  which  the  property 
was  taken  by  the  accused  must  be  determined 
by  them  from  the  evidence  and  from  his  state- 
ment 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {§  1812-1817, 1996-2004;  Dec. 
Dig.  II  772,  824.*]     . 

2.  Cbimiwal   Law   (|   824*)— Inbtbuotiohs— 
clbcumstantial  evidkncb— rsquests. 

On  the  trial  of  an  accusation  for  larceny 
from  the  house,  the  corpus  delicti  was  clearly 

I  proved,  and  recently  thereafter  the  property  si- 
eged to  have  been  stolen  was  found  in  the  pos- 
session of  the  accused,  who  admitted  that  he 
took  the  property  from  the  house,  but  denied 
that  he  did  bo  with  intent  to  steal  it  Held,  in 
the  absence  of  a  request,  it  was  not  error  for 
the  trial  judge  to  instruct  the  jury  sjb  to  the  law 
of  circumstantial  evidence  as  laid  down  in  sec- 
tion 1010  of  the  Penal  Code  of  1910.  McElroy 
V.  State,  125  Ga.  37,  63  S.  B.  759 ;  Smith  v. 
State,  125  Ga.  296,  54  S.  B.  127. 

[Ed.  Note,r-^or  other  cases,  see CriminalLaw, 
Cent  Dig.  ||  1996-2004;   Dec.  Dig.  |  824.*] 

8.  CJbiminal  Law  (|  1159*)— Review— Su»fi- 
ciENGT  or  Evidence. 

Whether  an  explanation  which  the  accused 
makes  of  his  possession  of  property  recently 
stolen  is  consistent  with  his  innocence  is  exclu- 
sively a  question  of  fact  for  the  determination 
of  the  jury,  and  this  court  has  no  right  to  inter- 
fere with  that  determination,  unless  it  is  wholly 
unsupported  by  the  evidence,  or  by  any  reason- 
able theory  deducible  therefrom.  Under  the 
facts  of  the  present  case,  the  jury  were  fully 
authorized  to  disregard  the  explanation  of  his 
possession  made  by  the  accused  in  his  state- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3074-3083,*  Dec  Dig.  { 
1159.*1 

4.  Review  on  Appeal. 

No  error  of  law  was  committed  by  the  trial 
judge,  and  the  judgment  overruling  the  certio- 
rari must  be  affirmed. 


Error  from  Superior  Court,  Jasper  Coun- 
ty;  J.  B.  Park,  Judge. 

Sazq  Jordan  was  convicted  of  larceny  frpm 
a  house,  and  brings  error.    Affirmed. 

Doyle  Campbell,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  SoL  Gen.,  for  the  State. 

HIIiL^  C  J.    Judgment  affirmed. 


(9  Ga.  App.  677) 
DANIDL  V.  STATE.    (No.  8347.) 
(Court  of  Appeals  of  Georgia.    June  7,  1911. 
Rehearing  Denied  August  4,  1911.) 

(Syllahus  ly  thp  Court.) 

Review  on  Appeal. 

There  was  no  material  error  in  the  trial 
of  the  case.  The  evidence  fully  authorizes  the 
verdict,  and  the  judge  of  the  superior  court  did 
not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Jasper  Coun- 
ty;  J.  B.  Fankf  Judge. 

Ike  Daniel  was  convicted  of  crime,  and 
brings  error.  ,  Affirmed. 

Doyle  Campbell,  for  plaintiff  in  error.  JO0. 
B.  Pottle,  Sol.  C^n.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  669) 

EDGE  V.  THOMAS.    (No.  8^83.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(Byllahu$  hy  the  Court.) 

Appeal  and  Ebrob  (|  1012*)— Rbvxsw— Sttt- 
FiciENCT  OF  Evidence. 

This  court,  by  the  constitutional  amend- 
ment creating  it,  was  limited  in  jurisdiction  to 
the  correction  of  errors  of  law  alone,  and  there- 
fore has  no  power  to  grant  a  new  trial  because 
the  verdict  is  strongly  contrary  to  the  weight 
of  the  evidence,  if  there  is  any  evidence  at  all 
to  support  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^ror^  Cent  Dig.  U  3990-3992;    Dec  Dig.  | 

Error  from  City  Court  of  Forsyth ;  T.  B. 
Cabaniss,  Judge. 

Action  between  Tom  ESdge  and  J.  M.  Thom- 
as. From  the  judgment,  Edge  brings  error. 
Affirmed. 

J.  M.  Fletcher  and  A.  M.  Zellner,  for  plain- 
tiff in  error.  Persons  &  Persons,  for  defend- 
ant in  error. 

POWELL^  J.    Judgment  affirmed. 


(9  Qa.  App.  670) 
GREEN  V.  STATE.    (No.  3,496.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(ByUahue  by  the  Court.) 

Review  on  Appeal. 

The  evidence  fully  authorizes  the  verdict, 
and  the  exception  as  to  the  judge's  instructions 
to  the  jury  is  not  well  talcen. 


•For  otlisr 
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Brror  from  Superior  Coiirt»  Folton  Ck>im- 
ty;  L.  8.  Roan»  Judge. 

Will  Green,  alias  daude  O'Shielda,  was 
convicted  of  crime,  and  brings  error.  Af- 
firmed. 

Jno.  T.  Smith,  for  plaintiff  In  error.  Hugh 
M.  Dorsey,  Sol.  Gen.,  for  the  State. 

POWELL^  J.    Judgment  affirmed* 


(9  Oa.  App.  670) 

PHILPOT  ▼.  STATU    (No.  8,498.) 
(Oourt  of  Appeals  of  Georgia.    July  25,  1911.) 

(SyUdbus  5y  the  Court.) 

BxTiKW  ON  Appeal. 

No  question  of  law  is  raised  In  the  record, 
and  the  verdict  Is  supported  by  the  evidence. 

Brror  from  Superior  Court,  Heard  County ; 
B.  W.  Freeman,  Judge. 

Will  PhUpot  was  convicted  of  crlme^.  and 
brings  error.    Affirmed. 

M.  U.  Mooty,  for  plaintiff  In  error.  J.  B. 
Terrell,  SoL  Gen.,  for  the  State* 

HILL^  O.  J.    Judgment  affirmed. 


(»  Oa.  App.  61») 

AMERICAN  AGRICULTURAIi  GHBMICAL 
00.  V.  SHT.     (No.  2,810.) 

(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(SfUahut  by  the  Oowri.) 

Appeal  and  Brbob  ({  887^— Pbebcatobs  Ap- 

PBAii— Dismissal. 

The  exception  is  to  the  overruling  of  the 
demurrer  to  the  defendant's  plea.  The  case  is 
still  pending  in  the  court  below.  The  hill  of 
exceptions  is  premature,  and  must  be  dismissed. 
Turner  v.  Camp,  110  Ga.  681.  86  S.  EX  76; 
Bell  V.  Stewart,  116  Ga.  714,  48  S.  B.  70:  Ox 
Breeches  0>.  v.  Bird,  1  Ga.  App.  40,  57  B.  E. 
976.  V 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  1877;   Dec  Dig.  i  Sd7.*] 

Error  from  C»ty  (3oart  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  by  P.  R.  Shy  against  the  American 
Agricultural  Chemical  (Company.  From  an 
order  overruling  the  demurrer  to  Its  plea, 
defendant  brings  error.    Dismissed. 

Roger  D.  Flynt,  for  plaintiff  In  enot.  J. 
8.  Adams,  for  defendant  In  error. 

RUSSBLLk  J*    Dismissed. 


(»  G€L  App.  56») 

HENDERSON  v.  HENDERSON.    (No.  8,437.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(SyUahue  If  the  O0urt.) 

1.  Justices  of  the  Peace  (|  208*)— <3ebtio- 
BABi>-<2tnEsnoNs  OF  Fact. 

In  certiorari  cases,  brought  upon  possessory 
warrant  proceedings,  the  judge  of  the  superior 


court  has  full  Jurlsdlcdofi  eiver  all  Sssocs  of 
fact 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Ctot.  Dig.  {{  807^17 ;  Dec  Dig.  i 
20a*l 

2.  Review  on  Appeai^ 

The  judgment  in  this  case  la  not^contxaiy 
to  law. 

Error  from  Superior  Ck)urt,  Floyd  County; 
John  W.  Maddoz,  Judge. 

Action  between  Laura  Henderson  and 
Dave  Henderson.  From  the  judgment*  Lama 
Henderson  brings  error.    Affirmed. 

Sharp  &  Sharp,  for  plaintiff  In  «rror. 
Maddoz  &  Doyal,  for  defendant  in  error. 

POWELL^  J.    Judgment  affirmed* 


9  GflL  App.  670) 

APPLEBY  V.  STATBl     (No.  8,518.) 
XCourt  of  Appeals  of  Georgia.    July  25^  1911.) 

(Syttahu9  hy  the  Court,) 

L  Intoxicating  Liquors  (f  160^— Iixbgal 

Sale. 

The  case  on  its  facts  Is  controlled  by  Ses- 
sions V.  State,  6  Ga.  Appw  836  j^),  04  8.  B. 
1101,  and  Plummer  v.  State,  8  Ga.  App.  879, 
69  S.  B.  28. 

[Ed,  Note.r-E>>r  other  cases,  see  Intoxicatinf 
Liquors,  Cent  Dig.  U  187,  188;  Dee.  Dig.  | 
ITO.*] 

2.  Obihinal  Law  d  173*)— Anothsb  Pbosb- 

ctJTioN  Pending — Abateioent. 

It  in  no  wise  vitiates  a  trial  for  a  criminal 
offense  that  there  was  at  the  same  time  another 
accusation,  indictment,  warrant,  or  other  crim- 
inal proceeding  pending  against  the  accused  in 
the  same  or  in  another  court  for  the  same  trans- 
action. Cabaniss  v.  State,  8  Ga.  App.  129  (^, 
68  S.  B.  849. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  {  289;  Dec.  Dig.  1 173.*] 

Error  from  City  Court  of  Jefferson ;  W,  W, 
Stark,  Judge. 

Dock  Appleby  was  convicted  of  crlme^  and 
brings  error.    Affirmed. 

Bay  &  Ray,  for  plaintiff  in  error.  W.  H. 
Quarterman,  Sol.,  and  CL  Lb  Bryson,  for  the 
State. 

POWEZLU  J«    Judgment  affirmed. 


(9  Qa.  App.  65S) 

SIMMONS  V.  STATBL     (No.  8,121.) 
(Court  of  Appeals  of  Gkorgla.    July  25,  10IL) 

(SyUahuM  hy  the  Court,) 

X,  Cbivinal  Law  (|  767*)  — iHsmiyonoMB— 
Iupeacbment. 

It  Is  not  error  for  the  court  to  charge  the 
jury  that,  "when  a  witness  has  been  attacked 
for  the  purpose  of  impeachment  vou  are  to  de- 
termine, under  certain  rules  of  law  governing 
such  cases,  whether  the  witness  has  been  Im- 
peached, and  what  credit  you  will  give  to  the 
witness.^'  This  instmctlon  does  not  tend  to 
intimate  ^at  an  unsuccessful  effort  has  been 
made  to  Impeach,  nor  does  it  authorlae  the  jury 
to  exclude  from  their  consideration  the  necessity 


•Psr  othereast 
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C6r  ooxTobpfadon  in  eonnectioii  with  the  testi- 
moay  of  the  witneie  eouirht  to  be  impeached. 

[Ed  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1772-1785;  Dec  Dig.  9 
757.*] 

2.  Cbiminal  Law  (|  653*)  — Afpsal  — Bvi- 

DENCB  or  IlCPBAOHBD   WITNESS. 

The  eifort  to  impeach  does  not  always  re- 
sult in  impeachment  A  witness  whom  it  is 
sought  to  impeach  may  be  believed  by  the  jury; 
and  the  credibility  of  testimony  is  so  pecaliariy 
a  jury  question  that  this  court  cannot  set  aside 
a  verdict  merely  because  it  rests  upon  the  testi- 
mony of  such  a  witness. 

[E^.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  1252;  Dec  Dig.  f  553.*] 

3.  Questions  or  Law. 

No  material  error  of  law  appears. 

Error  from  City  Court  of  SandersvlUe ;  B. 
W.  Jordan,  Judge. 

Centennial  Simmons  was  convicted  of 
crime,  and  brings  error.    Af&rmed. 

W.  M.  Goodwin,  for  plaintlfT  in  eacror^  J. 
B.  Hyman,  SoL,  for  the  State. 

BtJSSELL,  J.    Judgment  affirmed* 


(9  Qa.  App.  665) 

RANDOLPH  ▼.  STATE.    (No.  8,119.) 
<Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(SyUahui  5y  the  Court.) 

1,  Impeachment  or  Witness. 

For  the  most  part  the  case  is  controlled  by 
SimmoBS  v.  State,  71  S.  B.  876,  this  day  de- 
cided. 

2.  iNSTBUCnONS. 

The  exception  as  to  the  charge  of  the  court 
on  the  subject  of  alibi  is  without  merit 

Error  from  City  Court  of  Sandersville;  E. 
W.  Jordan,  Judge. 

William  Randolph  was  conyicted  of  crime, 
and  brings  error.    Affirmed. 

W.  M.  Goodwin,  for  plaintiff  in  error.  J. 
SL  Hyman,  SoL»  for  the  State. 

RUSSELL^  J*    Judgment  affirmed.    , 


(9  Oa.  App.  675) 

BLOUNT  T.  STATfi).    (No.  8,531.) 
<Oonrt  of  Appeals  of  Georgia.    July  25»  1911.) 

(8ifHdbu9  ly  iht  Oonri.) 

1.  C^tnnNAL  Law  (1955*)— Motion  fob  New 
Tbial^Bbibt  or  Etidsnob^Timx  of  Fie- 

INO. 

Where  a  motion  for  a  new  trial  is  made, 
the  normal  practice  requires  that  the  brief  of 
the  evidence  should  be  filed  either  simultaneous- 
ly with  the  filing  of  the  motion,  or  at  least  at 
the  same  term  of  the  court  If  the  motion  is 
not  heard  during  the  term,  the  Judge -may  allow 
additional  time  within  which  the  movant  may 
file  the  brief  of  the  evidence;  but  the  movant 
obtains  such  an  eoEten^on  as  a  matter  of  judicial 
grace,  and  not  as  a  matter  of  legal  right,  and, 
if  the  privilege  of  filing  the  brief  after  the  ex- 
piration of  the  term  is  granted  conditionally  6r 
apon  a  limitation,  the  movant  must  comply  with 
the  condition  or  limitation  set  in  Uie  older,  eJse 


the  Judge  may  legally  refuse  to  an^rore  the 
brief  of  the  evidence  when  tendered. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
Law,  Oent  Dig.  |  2870;   Dec  Dig.  |  955.*] 

2.  Obikinai.  Law   (I  955*)  — New  Tbial— 

PBESBNTATION    of    BBIBF  —  BXTENSION    OF 

Tims. 

"When,  by  an  order  passed  In  term,  a  mo- 
tion for  new  trial  is  set  to  be  heard  on  a  par- 
ticular day,  and  the  same  order  requires  the 
movant  to  present  a  brief  of  evidence  to  the 
judge  for  approval  in  vacation  on  another  nam- 
ed day  prior  to  that  set  for  the  hearing,  the 
Judge  is  withput  iurlsdlctlon,  on  the  day  fixed 
for  the  presentation  of  the  brief,  to  lawfully 
extend  the  time  for  such  presentation."  Black- 
bum  V.  Alabama  Midland  Bailway  Company, 
116  Ga.  986,  48  S.  S.  866. 

[Ed.  Note.— For  other  cases,  s^  Criminal 
Law,  Cent  Dig.  |  2870;   Dec  Dig.  I  956.*] 

8.  Cbiminaii  Law  (f  966*)-*New  Tbxax#— Dxb- 
liiasAL  OF  Motion. 

"It  was  not  error  to  dismiss  a  motion  for 
a  new  trial,  where  no  brief  of  evidence  was 
made  out  and  tendered  for  approval  within  the 
time  prescribed  by  the  order  of  the  Judge." 
Dublin  Hame  Worlu  v.  Ross-Mehan  Foundry 
Company,  128  Ga.  899,  57  S.  B.  683. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2370;  Dec  Dig.  I  956.*] 

Error  from  Superior  Court,  Talbot  Counr 
ty;  S.  P.  Gilbert,  Judge. 

Luciua  Blount  was  convicted  of  crimen  ana 
brings  error.    Affirmed. 

Bun  &  Smith,  for  plaintiff  in  error.  Geo. 
C.  Palmer,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  It  will  not  be  necessary  to 
elaborate  the  propositions  stated  in  the  syl- 
labus. They  are  well  settled  by  statute  and 
numerous  decisions.  However,  it  is  deemed 
expedient  to  set  forth  the  order  of  the  Judge 
in  refusing  to  approve  the  brief  of  the  evi- 
dence as  it  recites  the  facts.  It  is  as  fol- 
lows: "Motion  for  new  trial  in  the  above- 
stated  case  was  filed  during  the  March  term, 
1911,  of  Talbot  superior  court,  and  provided 
that  the  same  was  to  be  heard  in  vacation, 
on  the  8th  day  of  April,  1911,  and  that  the 
defendant's  counsel  have  until  the  1st  day 
of  ApriU  1911,  to  prepare  and  perfect  d  brief 
of  evidence  had  on  the  trial  of  said  case, 
subject  to  the  approval  of  the  court  By  sub- 
sequent orders  the  hearing  was  postponed 
until  May  6th,  at  which  time  the  solicitor 
general  moved,  in  writing,  to  dismiss  said 
case  on  the  ground  that  no  brief  of  evidence 
had  been  filed  and  approved  in  the  manner 
require<l  by  law,  nor  in  that  i>ointed  out  by 
the  order  granted  to  movant.  It  will  be 
noted  from  the  motion  that  the  same  wag 
to  be  heard  in  a  county  other  than  Talbot, 
and  it  necessarily  follows  that  the  bearing 
was  in  vacation.  It  also  appears  that  tlie 
date  allowed  for  the  preparing  and  perfect- 
ing of  the  brief  of  evidence  was  on  a  dif- 
ferent, and  earlier  day  than  that  set  for  the 
hearing  of  the  motion.  Movant's  counsel 
have  submitted  affidavits  to  the  effect  that 
they  were  not  aware  that  a  different  and 
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earlier  date  was  set  for  tbe  preparation  of 
the  brief  of  evidence,  and  this  affidavit  has 
been  considered.  It  is  no  excuse,  however* 
for  failing  to  file  the  brief  as  required  under 
the  order,  that  counsel  failed  to  read  the 
same.  There  having  been  no  brief  of  evi- 
dence filed,  as  required  under  the  law  and 
by  the  order  allowing  further  time  for  same, 
and  the  time  allowed  being  an  earlier  and 
different  date  than  that  set  for  the  trial  it- 
self, the  motion  to  dismiss  is  sustained,  and 
it  is  therefore  considered,  ordered  and  ad- 
Judged  that  said  motion  for  new  trial  be  and 
the  same  is  hereby  dismissed.  See  Black- 
bum  y.  A«  M.  Railway  Company,  116  Ga. 
936  [43  S.  E.  366];  also,  Eady  v.  A.  0.  L. 
R.  Co.,  129  Ga.  363  [58  S.  E.  895].  The  rul- 
ings in  Napier  v.  Hellker,  115  Ga.  168  [41 
S.  B.  689],  and  Mutual  Life  Insurance  Com- 
pany V.  Hamilton,  119  Ga,  340  [46  S.  E.  434], 
and  Broadway  National  Bank  v.  Kendrlcks, 
124  Ga.  1053  [53  S.  E.  576],  have  all  been 
thoroughly  considered,  and  it  appears  that 
the  three  last-named  were  all  based  upon 
different  orders,  it  appearing  that  they  apply 
to  cases  where  the  date  allowed  in  the  or- 
der for  the  presentation  and  approval  of  the 
brief  of  evidence  was  not  on  a  different  and 
earlier  date  than  that  set  for  the  hearing 
itself,  and  in  vacation.  If  the  dates  nam- 
ed in  these  orders  were  in  term  time,  the 
situation  would  be  entirely  different,  and 
there  would  be  a  discretion  resting  in  the 
court  to  accept  and  approve  a  brief  of  evi- 
dence. But  in  the  case  at  bar  all  of  the 
dates  named  for  the  hearing  and  for  the 
presentation  of  brief  of  evidence  were  in  va- 
cation." 

Additionally  it  may  be  stated  that  the  at- 
torneys for  tiie  movant  made  affidavits  and 
presented  them  to  the  Judge,  stating  that  the 
practice  as  they  had  known  it,  had  been  to 
allow  the  movant  until  the  time  of  the  hear- 
ing in  which  to  file  the  brief  of  the  evidence ; 
and  that  the  attorneys  in  this  case  so  pre- 
pared the  order  taken  at  the  time  the  mo- 
tion was  originally  continued,  and  did  not 
notice  that  the  Judge  had  changed  the  or- 
der by  the  insertion  of  another  date,  until 
after  the  motion  to  dismiss  was  filed. 

Judgment  affirmed. 


(»  Ga.  A  pp.  677) 

MAHONB  ▼.  STATSL     (No.  8,532.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(Byllabui  ly  the  Oowrt.) 

Qrast  of  New  Tbial. 

This  case  is  fully  controlled  by  Blount  v. 
State,  71  S.  E.  877,  this  day  decided  (No.  3,531). 

Error  from  Superior  Court,  Talbot  Ck)un- 
ty;   S.  P.  Gilbert,  Judge. 

Will  Mahone  was  convicted  of  crime,  and 
brings  error.    Affirmed. 


Bull  &  Smith,  for  plaintiff  in  error.  <3ea 
C.  Palmer,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 

(9  Ga.  App.  S23) 

STANLEY  v.  LIVINGSTON.    (No.  2.933.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(ByUdhu9  hy  the  Court.) 

1.  New  Trial  (|  41*)— Gbounds  —  HAiuiLKas 

BBROB— INSTBUOTIONS. 

Tbe  finding  of  the  jury  was  authorized  by 
the  evidence,  and  it  was  not  error  to  refuse  a 
new  trial  even  though  the  charge  of  tbe  court 
upon  one  point  in  the  case  was  inapplicable. 
It  is  clear  that  the  charge  of  the  court  was 
not  harmful  to  the  plaintiff  in  error. 

[Ed.  Note.— Per  other  cases,  see  New  Trial, 
Cent  Dig.  |»  67-71;  Dec.  Dig.  f  41.*] 

(Additional  Syllalus  hy  Editorial  Staff,) 

2.  Words  and  Phbasbs— "Stumpaqb  VAtUK.** 

The  "stumpage  vaiue'*  of  a  tree  is  merely 
the  value  of  a  tree  of  standing  timber. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6703.] 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  hy  Jordan  IdTlngston  against  8.  M. 
Stanley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Jas.  M.  Johnson,  for  plaintiff  In  error. 
Patterson  &  Copeland,  for  defendant  in  er- 
ror. 

RUSSELL,  J.  Livingston  sued  Stianley 
for  the  value  of  certain  cross-ties  which  be 
alleged  the  latter  had  cut  from  a  land  lot  of 
which  he  alleged  he  was  the  owner.  It  la 
plain  from  the  record  that  the  only  issne 
of  fact  which  the  Jury  had  to  determine  was 
what  was  fhe  true  boundary  line  between 
lots  of  land  Nos.  194  and  105  in  the  Eleventh 
land  district  of  Lowndes  county.  It  was  ad- 
mitted in  the  pleadings  that  the  plaintiff  was 
the  owner  of  the  lot  which  he  claimed,  and 
it  is  not  denied  that  the  defendant  cut  some 
cross-ties.  The  only  question,  therefore,  was 
whether  the  cross-ties  which  Stanley  cnt 
were  north  of  the  original  land  line  between 
the  two  lots.  The  evidence  upon  this  point 
was  sufficient  to  authorize  the  jury  to  find 
that  Stanley  cut  his  cross-ties  from  Llvins- 
8ton*s  land,  however  innocent  may  have  been 
his  intentions,  or  no  matter  how  strongly  he 
may  have  previously  been  convinced  that 
the  land  from  which  they  were  cut  was  his 
own, 

A  contrary  finding  upon  this  point,  it  is 
true,  would  also  have  been  authorized  by 
the  evidence,  but  the  prerogative  of  the  jury 
to  find  the  facts  in  cases  of  dispute  can- 
not be  questioned.  The  verdict  in  favor  of 
the  plaintiff  was  one  for  the  proven  value  of 
the  ties,  80  that  it  is  plain  that  the  jury  did 
not  add  anything  on  account  of  the  element 
of  willfulness.    There  are  several  exceptions 
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to  the  charge  of  the  eourt,  and  also  an  as- 
signment of  error  based  npon  the  fact  that 
the  conrt  asked  C.  I.  Shelton,  one  of  the  wit« 
nessee,  what  was  the  stumpage  value  of  the 
ties  in  question.  The  question  the  court 
asked  was  a  very  natural  one.  The  stump* 
age  value  of  a  tree  is  understood  to  be  mere- 
ly the  value  of  a  tree  of  standing  timber, 
and  if  the  Jury  only  allowed  the  plaintiff 
the  stumpage  value  of  trees  cut  from  the 
plaintifTs  own  land,  certainly  there  could 
be  no  cause  for  complaint. 

As  to  the  exceptions  to  the  instructions  of 
the  court  to  the  jury,  they  are  without  merit 
unless  it  be  that  the  evidence  does  not  au- 
thorize the  charge  in  regard  to  the  establish- 
ment of  the  line  between  adjoining  land- 
holders by  acquiescence  and  agreement  for 
the  period  of  seven  years.  We  are  not  cer- 
tain that  the  testimony  does  not  so  authorize 
the  inference  of  acquiescence  and  agreement 
in  a  boundary  line  as  to  have  authorized  the 
charge,  but  even  if  it  did  not,  the  charge  in 
question  was  not  unfavorable  to  the  defend- 
ant in  the  light  of  all  the  facts. 

Judgment  affirmed. 


(9  Oa.  App.  574) 

MABTIN  T.  CITY  OF  ROME.     (No.  3,528.) 

(Goart  of  Appeals  of  Georgia.    July  25,  1911.) 

(SyUahuM  5y  th9  Court.) 

INTOXICATINO  LIQUOBS  (I   188*)— PENALTIES— 
ACTION—EVIDBNCB— SUFFICIENOT. 

Proof  merely  that  a  penon  had  "beer"  in 
his  ijossession  for  illegal  sale  is  not  sufficient  to 
convict  him  of  having  intoxicating  or  malt  liq- 
uor in  his  possession  for  illegal  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquon,  Cent  Dig.  f  207;   Dec.  Dig.  f  188.*] 

Error  from  Superior  Court,  Floyd  County; 
John  W.  Maddox,  Judge. 

Action  by  the  City  of  Rome  against  Will 
Martin  for  having  in  possession  intoxicating 
or  malt  liquor  for  illegal  sale.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Denny  &  Wright  and  Eubanks  &  Mebane^ 
for  plaintiff  in  error.  Max  Meyerhardt  and 
Maddox  &  Doyal,  for  defendant  in  error. 

POWELL,  J.  Only  one  reason  appears  for 
reversing  the  judgment  There  is  no  proof 
that  the  beer  which  the  defendant  sold  was 
either  malt  or  intoxicating.  It  is  proved  that 
he  sold  "beer";  but  as  to  what  kind  of  beer 
it  was  the  record  is  silent  From  the  eager- 
ness with  which  the  beer  was  sought  by  the 
crowds  which  hung  around  the  place  where 
it  was  sold,  we  strongly  suspect  that  it  was 
lager  beer,  which  is  both  malt  and  intoxi- 
cating; but  suspicion,  even  strong  suspicion, 
does  not  and  should  not  satisfy  legal  stand- 
ards In  any  criminal  case.  The  proposition 
that,  when  the  alleged  violation  of  a  prohibi- 
tion law  consists  in  a  sale  of  beer,  the  prose- 


cution must  prove  directly  or  circumstantial- 
ly that  it  was  a  malt  or  an  intoxicating  heex 
Is  too  wtfl  settled  to  admit  of  any  doubt 
Lumpkin  v.  Atlanta,  9  Ga.  App.  — ,  71  S. 
E.  755;  Cripe  v.  State,  4  Ga.  App.  832,  62  S. 
E.  567;  Du  Vail  v.  Augusta,  115  Ga.  813,  4i 
S.  E.  265.  It  is  true  that  among  those  who 
were  found  in  the  crowd  near  the  place  when 
the  beer  -was  being  sold  was  a  drunken  man; 
but  we  deem  this  insuffldait  to  prove  that 
the  beer  was  intoxicating,  as  tl^ere  was  no 
showing  that  this  man  had  drunk  any  of  the 
beer,  or  that  he  was  not  drunk  when  he 
came  to  the  public  place  where  the  crowd 
had  gathered. 
Judgment  reversed. 

(»  Ga.  App.  558) 

WHITE  ▼.    STATE.     (No.  8,808.) 
(Conrt  of  Appeals  of  Georgia.    July  26,  1911.) 

(SyUahui  ly  the  Oowrt.) 

1.  Indictmknt  and  Information  (f  176^)— 
Evidence— -Date  or  CTrime. 
The  state  is  not  confined  to  the 
ed  in  the  accusation  In  proving  the 
may  prove  it  as  of  any  date  within 
of  liinitations. 


date  alleg* 
crime,  but 
the  period 


Indictment 
Dec  Dig.  f 


[Ed.  Note.—For  other  oases,  see 
and  Information,  Cent  Dig.  f  648; 
176.*] 

2.  Indictment  and  Infobmatiow  (|  ITl*)— 

Evidence. 

When  the  accusation  charges  the  offense 
generally,  the  state  need  not  rest  its  case  on 
proof  of  a  single  transaction,  but  may  prove  or 
attempt  to  prove  any  number  of  transactions 
of  the  character  charged  in  the  accusation  and 
included  within  its  terms. 

[Ed.  Note.--For  other  cases,  see  Indictment 
and  Information,  Ont.  Dig.  If  636,  637;  Dec: 
Dig.  I  171.*1 

Errqr  from  City  Court  of  Lexington ;  Jo^ 
Cloud,  Judge. 

Jerry  White  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

E.  P.  Shull,  for  plaintiff  in  error.  Ham* 
ilton  McWhorter,  Jr.,  Sol.,  for  the  State. 

RUSSELL^  J*    Judgment  affirmed. 


(»  Cku  App.  668) 

SOHUMPBRT  T.  STATE.     (No.  8,120.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(8ylMu$  ly  the  Court.) 

X,  JxTBT  a  118*)^Chaixenob  to  Abrat. 

The  statement  of  counsel  for  the  accused, 
in  the  trial  of  a  criminal  case,  that  the  accused 
demanded  all  of  his  legal  rights,  and  would  not 
waive  anything,  except  a  copy  of  the  indictment 
and  a  list  of  the  witnesses,  was  not  sufficient  to 
constitute  a  challenge  to  the  array. 

[Ed.  Note.~For  other  cases,  see  Jury,  CSent. 
Dig.  I  646;  Dea  Dig.  f  118.^] 

2.  Cbiminal  Law  (f  831*)— Tbiai«— Lxn  or 
JuBOBS— Waives. 

Upon  the  failure  of  the  clerk  of  the  court 
to  furnish  counsel  for  the  defendant  with  a  list 
of  the  jury,  it  is  his  duty  to  call  the  attention 
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of  the  court  to  that  fact,  and  failure  to  call  the 
attention  of  the  court  to  the  omisiion  of  the 
cUrk  most  be  conatnied  as  a  waiver  of  the  rif  fat 
to  be  supplied  with  a  list  of  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1446;  Dec  Dig.  f  631.*] 

S.  Sufficiency  or  Waiveb. 

The  evidence  anthorized  the  Terdict. 

Error  from  City  Court  of  SandersvlUe ;  B. 
W.  Jordan,  Judge. 

Bill  Schuoipert  was  convicted  of  a  crimi- 
nal sale  of  liquor,  and  brings  error.  Af- 
firmed. 

W.  M.  Goodwin,  for  plaintiff  in  error.  J. 
B.  Hyman,  for  the  State. 

RUSSELL,  J.  [31  In  regard  to  the  gener- 
al grounds  of  the  motion  for  new  trial,  which 
were  overruled,  it  is  only  necessary  to  say 
that  according  to  the  testimony  for  the  state 
a  witness  testified  that  he  gave  the  defend- 
ant $1.25  and  told  blm  to  go  and  get  him 
some  whisky.  The  witness  went  off  and 
staid  about  30  minutes,  and  when  he  came 
back  the  defendant  had  the  liquor  for  him. 
There  was  an  effort  to  impeach  this  witness, 
but  evidently  the  jury  believed  him;  and 
that  is  an  end  of  the  matter,  where  the  ver- 
dict is  approved  by  the  trial  Judge. 

The'  motion  for  new  trial  as  amended,  con- 
tains the  following  additional  grounds: 

''Ist  Because  the  array  of  jurors  in  court, 
as  movant  contends,  was  not  regularly  and 
legally  put  upon  the  defendant;  the  follow- 
ing language,  nor  its  equivalent,  having  been 
used  in  arraigning  the  defendant,  nor  after 
the  arraignment  of  the  defendant:  'These 
men,  good  and  true,  have  been  called  to  pass 
upon  the  question  of  your  guilt  or  innocence 
in  this  case.  If  yoU  have  any  objections  to 
the  array,  make  them  now.'  Movant  had  de- 
manded at  the  beginning  of  the  case  audi  up- 
on announcing  ready  for  trial  all  bis  legal 
lights,  and  stated  to  the  court  tliat  he  would 
not  waive  anything,  except  a  copy  of  the  in- 
dictment and  a  list  of  the  witnesses.  Movant 
contends  that  the  failure  upon. the  part  of 
the  solicitor  to  use  this  language,  or  its  equiv- 
alent in  meaning,  was  a  denial  of  his  legal 
right' to  enter  a  challenge  to  the  array  of  ju- 
rors in  court* 

'''2d.  Because  counsel  for  the.  defendant, 
nor  the  defendant  himself,  were  furnished 
with  a  list  of  jurors  from  which  to  strike  a 
jury.  Although  the  court  ordered  the  list 
furnished,  the  fact  that  It  was  not  furnish- 
ed was  a  denial  to  the  defendant  of  one  of 
his  legal  rights,  and  of  a  trial  by  due  pro- 
cess of  law. 

"dd.  Because  the  defendant  and  his  coun- 
sel, being  without  a  list,  were  unable  to 
strike  a  jury,  as  is  the  plain  intent  of  the 
law  that  he  should  have  opportunity  to  strike 


in  the  most  Intidllgent  manner,  and  with  an 
intelligence  of  those  who  were  on  the  entire 
panel  of  jurors.  When  a  single  juror  waa 
called  and  passed  upon  separately,  the  de- 
fendant could  not  know  just  who  would  be 
called  later,  and  in  this  way  had  no  oppor- 
tunity of  estimating  just  what  jurors  he 
should  strike  with  best  advantage  to  himself, 
or  of  estimating  the  eomparative  Talue  of 
the  juror  under  consideration,  wfthout  know- 
ing the  pet^nnel  of  the  entire  paneL  tinder 
such  circumstances,  counsel  for  defendant 
could  only  say  in  response  to  what  d^end- 
ant  did  with  the  juror,  'We  do  not  pass  on 
this  juror  one  way  or  another.'* 

[1]  The  presiding  judge  qualifies  his  ap- 
proval of  these  grounds  by  the  followinir 
statement:  *'Upon  the  call  of  the  case  for 
trial,  counsel  for  the  defendant  stated  to  the 
court  that  he  would  waive  nothing,  save  a 
copy  of  the  accusation  and  a  list  of  the  wit- 
nesses. Thereupon  the  court  ordered  the  de- 
fendant arraigned.  In  the  arraignment  of 
the  defendant,  the  language,  or  its  equiva- 
lent, the  omission  of  which  is  complained  of 
in  Uie  first  ground  of  the  amended  motion, 
was  not  used.  The  court  ordered  the  clerk 
to  furnish  counsel  for  the  defendant  with  a 
list  of  the  jury.  The  court  then  ordered  that 
counsel  strike  the  jury.  Counsel  stated  that 
he  did  not  wish  to  be  placed  in  the  attitude 
of  either  waiving  any  of  his  legal  rights,  or 
of  acquiescing  in  the  proceedings  by  striking 
the  jury;  whereupon  the  court  ordered  the 
jurors  put  upon  their  voir  dire,  and  each  ju- 
ror put  upon  the  defendant  separately;  ooun« 
sel  for  defendant  stating  to  the  court  that 
they  would  not  pass  upon  the  jurors  so  put 
upon  him  one  way  or  the  other.  In  this 
manner  the  jury  was  impaneled  and  swont** 
As  appears  from  the  note  of  the  court,  each 
juror  was  put  upon  his  voir  dire,  and  this 
was  all  that  the  court  was  required  to  have 
done.  The  statement  by  counsel  that  he 
waived  nothing  was  not  specific  enough  to 
amount  to  a  challenge  to  the  array. 

[21  The  further  statement  in  the  Judge's 
note  that,  "If  counsel  did  not  have  a  list  of 
the  jury,  it  was  because  he  faUed  to  call  the 
attention  of  the  court  to  the  omission  of  the 
clerk  to  furnish  the  list,"  is  self-explanatory. 
It  was  the  duty  of  counsel  to  call  the  atten- 
tion of  the  court  to  this  omission,  and  the 
plaintiff  in  error  can  gain  nothing  by  the 
fact  that  the  court  was  not  advised  of  the 
condition  to  which  attention  is  called  In  the 
amended  motion.  The  mere  statement  that 
the  defendant  waived  nothlnig  would  not  re- 
quire the  court  to  see  that  his  order  that  a 
list  of  the  jury  should  be  furnished  had  been 
actually  complied  with,  for  he  would  have 
a  right  to  presume  that  It  had  been  obeyed. 
Judgment  afllrmed. 
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WIOKHAM  T.  TORLBIT. 

(Bnpreme  Conrt  of  Georgia.     July  14,  1911.) 

(8yllahu$  hy  the  Court,) 

1,  IlTTAlfTB  (I  46*)— POWEB  TO  CONTBACT. 

The  mere  fact  that  a  minor  has  neither 
parent  nor  guardian  does  not  remove  his  dis- 
ability and  clothe  him  with  the  power  to  con* 
tract  generally. 

[Bd.  Note.*-For  other  cases,  see  Infiants, 
Cent  Dig.  I  98;   Dec.  Dig.  |  A.*] 

2.  iNFAinrS   (8   46*>— Ck>]fTBA0T8. 

Nor  does  the  tact  that  such  a  minor  has 
been  engaged  as  a  workman  in  a  shop  and  re- 
ceiving his  wages  in  such  employment  empow- 
er him  to  contract  generally. 

[Bd.  Nottf.-^For  other  cases,  see  Inafnts, 
Gent  D!g.  f  98;  Dec  Dig.  |  46.M 

8.  IlTFAim      (I      67*)-^0NTftACTS-*RATI170A* 
HON. 

.If  a  ''minor  receives  property,  or  other 
valuable  consideration,  and,  after  arrival  at 
age,  retains  possession  of  such  {Property,  or  en- 
Joys  the  proceeds  of  such  valuable  considera- 
tloo,  such  a  ratification  of  the  contract  shall 
bind  him." 

CBd.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  H  136-148 ;   Dec.  Dig.  |  57.»] 

4.  RsoPENiNO  Case. 

Under  the  facts  of  this  case,  the  court 
erred  in  refusin|r  to  allow  die  plaintiff  to  re- 
open the  case,  after  the  evidence  for  the  plain- 
tiff was  closed^  and  to  introduce  the  defendant 
as  a  witness  m  order  to  prove  by  him  facts 
wUidh  would  have  prevented  a  nonsuit 

Brror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  Marie  Wickham  against  Arthur 
Torley.  Judgment  for  defendant,  and  plaln- 
tiiX  brings  error.    Reversed. 

Marie  Wickham  broaght  an  action  against 
Arthur  Torley,  the  rabstance  of  the  petition 
now  material .  beinir  as  follows :  Plaintiff  in 
the  early  part  of  June^  1906,  was  living  with 
8.  S.  SoUee.  Shortly  thereafter  the  defend- 
ant, her  brother,  entered  with  SoUee  into 
the  business  of  raising  pigeons  for  market 
and'  has  continued  in  such,  business  since  that 
time.  Soon  after  the  defendant  engaged  in 
sach  business  he  requested  the  plaintiff  to 
lend  him  $1,000,  stating  at  the  time  that 
it  was  to  be  xakd  for  the  purpose  of  increase 
ing  and  improving  the  business  in  whidh  he 
had  engaged  with  Sollee^  Plaintiff  thereupon 
loaned  the  defendant  $1,000,  upon  his  a^ee» 
ment  to  repay  such  sum  In  April,  1909.  De- 
fendant expended  a  large  portion  of  such 
borrowed  money  in  improving  and  Increasing 
the  pigeon  business  in  which  he  was  engag- 
ed with*  Sollee,  and  the  defendant  failed  and 
refused  to  repay  the  loan  upon  demand  aft- 
er its  maturity.  The  defendant  pleaded  that 
he  never  borrowed  the  $1,000  ftom  the  plain- 
tiff, but  he  had  received  that  «um  from  her 
as  a  gift;  and  he  furthcir  pleaded,  if  it  was 
not  a  gift  but  a  loan,  that  he  was  a' minor  at 
the  time  he  received  the  money,  and  wks 
therefore  not  liable  for  its  payment 

Upon  the  trial  the  plaintiff  testified,  in  snb- 


stance«  as  follows:  *1  loaned  mjr  broths, 
the  defmdant,  $1,000  .in  June,  1908.  He  was 
20  jnars  Old  at  that  tlma  Our  father  and 
mother  were  both  dead,  and  neither*  of  us 
has  ever  had  a  guardian."  He  '  Vanted  to  go 
into  the  pigeon  business  with  Mr.  Sollee^. 
and  asked  me  to  loan  him  $1,000.  He  thea 
said  that  he  would  pay  it  back  to  me  when 
he  became  21  years  old,  on  the  12th  of  April 
of  the  next  year.  This  conversatien  took 
place  in  June  of  1908,  and  I  consented  then 
to  let  him  have  the  money.  Mr.  Sollee  had 
my  money,  and  he  as  well  as  my  brother 
suggested  that  I  make  the  loan,  but  mr 
brother  himself  made  the  application  for  the 
loan.  The  latter  subsequently  informed  me 
that  Mr.  Sollee  had  furnished  him  with  the 
$1,000,  my  money.  No  writing  was  given 
me  by  my  brother  for  the  loan.  After  the 
loan  was  due,  I  made  a  demand  on  him  for 
the  money,  but  he  has  never  paid  me  any  of 
It  After  this  money  liad  been  loaned  to  my", 
brother,  there  were  pigecms  and  a  pigeon  bus- 
iness at  the  residence  of  SoUee.  He  bought 
pigeons.  They  appeared  to  be  making  a  lot 
of  improvements  aroond  the  place  and  build- 
ing a  new  plfireon  loft  This  business  of  mak-^ 
In^  Improvements  and  building  .the  pigeon 
house  continued  while  I  remained  there,- 
which  was  until  August  1Q08.  Mr.  SoUee 
and  my  brother  were  in  business  together, 
and  that's  why  my  brother  asked  me  to  lend 
him  the  money.  He  wanted  to  go  in  business 
with  Sollee.  •  •  •  I  saw  certain  im- 
provements going  on  around  the  place,  and 
I  understood  from  the  way  he  asked  me  to* 
lend  hdm  the  money,  I  thought  probably  that 
was  what  it  was  for.  He  told  me  he  wanted" 
te  go  in  business  with  Mr.  Sollee,  and  I  pre- 
sumed that  these,  improvements  were  made 
with  that  money.  •  •  ♦  After  my  broth* 
er  came  out  to  Mr.  SoUee's,  both  Sollee  and 
my  brother  told  me  that  they  were  going  in- 
to the  business  of  raising  pigeons.  Ther 
said  this  before  I  loaned  the  money;  and' 
afterwards  my  brother  said  that  he  wanted 
to  borrow  the  money  to  go  into  that  busi- 
ness. I  believe  at  one  time  while  I  was 
out  there  they  had  young  pigeons.  Before  I 
loaned  the  money  to  my  brother,  •  he  was 
worUi^  with  the  Seaboard  Railway  Com- 
pany, learning  to  be  a  blacksmith,  and  was- 
receiving  $15  a  month  for  his  services." 

Helmy  testified  In  behalf  of  the  plaintiff 
that  he  worked  on  Butner's  farm  near  Sol- 
lee's  place,  and  was  there  frequently.  He 
said:  "I  recall  an  occasion  when  pigeon 
roosts  were*  hauled  through  Mr.'  Butner's 
place,  but  I  don't  remember  the  day.  I  saw 
them  haul  a  wagonload  of  boxes,  •  «  « 
some  kind  of  crates.  I  understand  they 
were  pigeon  nests.  A  datkey  was  doing  the 
hauling,  and  lie  drove  up  through  Mr.  But- 
ner's cow  lane,  leading  out  through  the  road. 
I  objected  to  his  going  through  there,  when 
Mr.  Torley  came  up  ahd  asked  me  to  let 
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tlie  wagon  cat  through  tte  lane  up  to  the 
house,  stating  that  it  would  ruin  these  boxes 
to  get  wet.  Upon  the  request  of  Mr.  Torley, 
I  allowed  the  boxes  to  go  through.  •  *  * 
All  that  I  have  heard  Torley  say  was  that 
he  was  raising  pigeons,  and  raising  some  to 
sell.  He  then  told  me  he  had  made  away 
with  some  of  the  pigeons,  and  only  saved  a 
few  for  his  own  use.  This  conversation  oc- 
curred last  fall  or  summer.  [The  trial  was 
in  April,  1910.]  He  did  not  say  they  were 
for  the  business,  only  for  pigeon  nests. 
•  •  •  Mr.  Torley  did  not  tell  me  what 
his  interest,  If  any,  was,  or  whose  pigeons 
they  were.  When  he  spoke  about  anything, 
it  was  about  his  doing  so  and  so,  and  gen- 
erally said  'we*  did  so  and  so.  I  don't  know 
who  'we'  was.  I  could  not  say  who  he  had 
been  talking  about  Sometimes  I  would  say, 
'How  are  you  getting  along  about  the  pigeon 
business?'  and  then  he  would  say,  'We  are 
doing  nicely.'  I  could  not  pretend  to  say 
how  long  ago  that  was.  I  do  not  remember." 
Upon  the  conclusion  of  the  evidence  for 
-the  plaintiff,  the  defendant  moved  for  a  non- 
suit. "Before  the  judgment  of  the  court  was 
rendered  upon  said  motion,  plaintiff  moved 
'the  court  that  she  be  permitted  to  introduce, 
for  the  purpose  of  avoiding  the  nonsuit,  her 
'brother,  the  said  defendant,  and  then  offered 
to  show  by  said  defendant  the  following 
•facts:  (1)  That  said  defendant  was  now  the 
•owner  of  the  property  for  which  a  large  por- 
tion of  said  $1,000  had  been  paid.  (2)  That 
he  was  now  in  the  possession  of  that  proper- 
'ty.  (3)  That  he  was  also  in  possession  of  a 
large  portion  of  the  money  that  had  been 
•loaned  to  him  by  plaintiff.  (4)  That  he  at 
the  time  the  money  was  loaned  was  sui  juris. 
The  court,  after  argument,  entered  its  judg- 
ment awarding  a  nonsuit,  and  then  and  there 
upon  objection  of  defendant  refused  to  al- 
low plaintiff  to  introduce  said  defendant 
Torley  for  the  purposes  aforesaid."  Plaintiff 
excepted  to  the  judgment  of  nonsuit,  on  the 
ground  that  the  evidence  submitted  in  her 
'behalf  established  a  prima  facie  case  against 
the  defendant,  and  assigned  error  upon  the 
refusal  of  the  court  to  permit  plaintiff  to  in- 
troduce the  defendant  as  her  witness  for  the 
purpose  of  proving  by  him  the  facts  as  above 
stated. 

D.  H.  Clark,  for  plaintiff  in  error.  0.  V. 
Hohenstein  and  S.  N.  Gazan,  for  defendant 
in  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
abov^.  1.  "The  contracts  of  a  minor  under 
twenty-one  years  of  age  are  void,  except 
for  necessaries.  If,  however,  the  minor  re- 
ceives property,  or  other  valuable  consider- 
ation, and,  after  arrival  at  age,  retains  pos- 
session of  such  property,  or  enjoys  the  pro- 
ceeds of  such  valuable  consideration,  such 
a  ratification  of  the  contract  shall  bind 
him."  Civ.  Code  1910,  §  4233.  "If  a  minor, 
.by  permission  of  his  parent  or  guardian,  or 


by  permission  of  law»  practices  any  profes- 
sion or  trader  or  engages  in  any  business  as 
an  adult,  he  shall  be  bound  by  all  contracts 
connected  with  such  trade,  profession,  or 
business."    lb.  |  4235. 

[1]  One  of  the  contentions  of  counsel  for 
the  plaintiff  is  that  as  the  defendant  at  the 
time  he  made  the  contract  sued  on  had  nei- 
ther parent  nor  guardian,  he  was  free  to 
make  the  contract,  and  that  it  was  there- 
fore binding  upon  him,  notwithstanding  his 
infancy.  This  contention,  however,  will  not 
hold.  Until  majority  the  child  remains  un- 
der the  control  of  the  father,  who  is  en- 
titled to  his  services  and  the  proceeds  of  his 
labor.  This  parental  power  may  be  lost  in 
several  ways,  and  is  prescribed  in  Civ.  Code 
1910,  I  3021.  But  even  emancipation  of  the 
minor  from  parental  control  only  gives  him 
a  right  to  his  own  earnings  and  releases 
him  from  his  parents'  control  from  that 
time,  but  it  does  not  remove  his  disability 
and  clothe  him  with  the  power  to  contract 
2  Page  on  Contracts,  {  852;  Clark  on  Con- 
tracts, 150.  It  must  follow  that,  if  an  in- 
fant after  the  loss  of  parental  control  has 
no  capacity  to  make  a  binding  contract,  the 
mere  fact  that  be  had  neither  parent  nor 
guardian  would  not  operate  to  confer  upon 
him  the  power  to  contract. 

[21  Nor  would  the  mere  fact  that  the  de- 
fendant, having  neither  parent  nor  guard- 
ian, was  working  for  himself  and  receiving 
his  own  wages,  prior  to  the  time  the  con- 
tract sued  on  was  entered  into,  raider  him 
capable  of  making  such  contract,  which  was 
entirely  disconnected  with  the  work  for 
which  he  was  receiving  his  earnings.  An- 
other contention  of  counsel  for  the  plaintiff 
is  that  the  evidence  submitted  in  bdialf  of 
the  plaintiff  authorized  the  finding  that  the 
defendant  at.  the  time  he  borrowed  the  mon- 
ey was  engaged  as  an  adult  in  the  business 
of  raising  pigeons  for  sale,  and  that  the  con- 
tract sued  on  was  connected  with  such 
business.  We  cannot  agree  to  this.  Accord- 
ing to  the  testimony  of  the  plaintiff  herself, 
the  defendant  was  not  engaged  in  such  busi- 
ness at  the  time  she  loaned  him  the  money, 
but  he  borrowed  it  for  the  purpose  of  em- 
barking in  such  business,  and  there  was  no 
sufficient  evidence  to  show  that  any  of  tiie 
money  he  borrowed  was  ever  invested  in 
such  business.  Our  conclusion  is  that  the 
plaintiff  failed  to  make  out  a  prima  fade 
case. 

2.  Bid  the  court  err  in  refusing  to  permit 
the  plaintiff,  in  order  to  save  a  nonsuit,  to 
Introduce  the  defendant  and  to  prove  by  him 
that  he  was  then  in  the  possession  of  and 
owned  the  property  in  whidi  a  large  portion 
of  the  money  he  had  borrowed  from  the 
plaintiff  had  been  invested*  and  that  he  was 
also  then  in  possession  of  a  large  portion 
of  the  borrowed  money?  The  rulings  of 
this  court  relating  to  this  question  have 
been  collated  by  Justice  Lumpkin  in  Penn 
;v.  Georgia  Southern  &  Florida  Hallway  Co., 
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129  Ga.  856,  eo  S/B.  172,  and,  as  was  there 
said,  "among  those  decisions  there  Is  no 
conflict,  but,  construed  together,  they  are 
in  harmony  and  make  up  a  complete  rule. 
It  is  common  practice  for  the  presidhig 
judge,  where  counsel  for  the  plaintiff  in  er- 
ror has  omitted  evidence  by  accident,  in- 
advertence, or  even  because  of  a  mistake 
as  to  the  necessity  for  offering  a  partic- 
ular witness  or  particular  evidence,  to  al- 
low the  case  to  be  reopened  and  addition- 
al evidence  Introduced  In  order  to  prevent 
a  nonsuit  But  this  Is  not  a  matter  of  ar- 
bitrary right  on  the  pSLrt  of  the  plaintiff  or 
his  counsel.  The  Judge  has  a  considerable 
discretion  in  the  matter.  It  may  be  that 
counsel  for  a  defendant  has  dismissed  wit- 
nesses or  changed  his  position,  relying  on 
a  judge's  announcement^  so  that  it  would  be 
unjust  to  allow  a  reopening  of  the  case. 
Or  the  Judge  may  be  of  the  opinion  that 
counsel  are  needlessly  consuming  time  and 
experimenting  in  the  case  rather  than  de- 
veloping it;  or  other  reasons  may  influence 
him,  in  the  exercise  of  a  sound  discretion, 
in  refusing  a  motion  to  reopen  the  case  and 
allow  additional  testimony."  In  the  present 
case  it  appears  that  counsel  for  the  plaintiff 
might  have  well  contended  in  good  faith 
that  the  evidence  for  the  plaintiff  made  out 
a  prima  facie  case.  In  the  present  case 
there  appears  no  reason  why  it  would  have 
been  unjust  to  the  defendant  to  have  allowed 
the  plaintiff  to  reopen  the  case.  The  plain- 
tiff offered  the  defendant  himself  to  prove 
additional  facts  to  make  out  a  case.  Noth- 
ing appears  to  authorize  the  conclusion  that 
counsel  was  needlessly  consuming  time  and 
experimenting  in  the  case  rather  than  de- 
veloping it  Certainly  the  plaintiff  could 
hot  be  expected  to  introduce  the  defendant 
as  a  witness  in  order  to  make  out  a  case 
except  in  dire  necessity.  In  the  present 
case  we  think  the  plaintiff  might  well  have 
rested  the  case  on  the  evidence  submitted 
on  behalf  of  the  plaintiff  until  the  Judge 
had  intimated  his  Intention  to  grant  a  non- 
suit. On  such  intimation,  then  the  necessity 
arose  for  the  plaintiff  to  introduce  her  ad- 
versary as  a  witness.  We  are  of  opinion 
that  the  court  erred  in  not  allowing  her  to 
do  so.  This  rule  Is  not  In  conflict  with  the 
decisions  in  Cushman  v.  Coleman,  92  Ga. 
772,  19  S.  E.  46,  Freyermuth  r.  South  Bend 
R.  Co.,  107  Ga.  31,  82  S.  E.  668,  Davis  v. 
Chaplin,  110  Ga.  822,  35  S.  E.  312,  and 
Brooke  v.  Lowe,  122  Ga.  358,  50  S.  E.  146, 
when  the  facts  of  those  cases  are  construed 
in  connection  with  the  rulings  made. 

[8]  The  plaintiff  offered  to  show  by  the 
defendant  that  he  was,  even  at  the  time  of 
the  trial,  in  possession  of  and  the  owner  of 
the  property  in  which  a  large  portion  of  the 
borrowed  money  had  been  invested,  and  that 
he  was  in  possession  of  a  la^ge  part  of  the 
borrowed  money.     If  this  had  been  shown, 


then  without  more  it  would  have  authorized 
a  recovery  under  Civ.  Code  1910,  $  4233> 
which  provides  "if  •  •  •  the  minor  re- 
ceives property,  or  other  valuable  considera- 
tion, and  after  arriving  at  age  retains  pos- 
session of  such  property  or  enjoys  the  pro- 
ceeds of  such  valuable  consideration,  such 
a  ratification  of  the  contract  shall  bind 
him."  White  v.  Sikes,  129  Ga.  508,  59  S.  E. 
228,  121  Am.  St  Rep.  228. 

[4]  The  court  erred  in  refusing  to  allow 
the  plaintiff  to  introduce  the  additional  evi- 
dence offered  in  order  to  avert  a  nonsuit. 

Judgment  reversed.  All  the  Justices  con^ 
cur. 

(186  Oa.  689) 
OXFORD  et  al.  v.  OXFORD. 
(Supreme  Court  of  Georgia.     July  13,   1911.) 

(ByUaJ)U9  hp  the  Court,) 

1.  Wills  (i§   53,   164»)—Peobatic— Caveat— 
Admissibility  of  Evidence. 

Where  children  by  a  former  marriage  cave- 
at the  probate  of  the  will  of  their  father, 
wherein  the  laiger  part  of  his  estate  is  devisei 
to  his  widow,  on  the  ground  of  want^  of  men- 
tal capacity  and  undue  influence,  it  is  proper 
to  allow  proof  of  the  pecuniary  condition  of 
the  caveators. 

[Ed.  Note.— For  other  cases*  see  Wills,  Cent 
Dig.  §i  129,  403,  405 ;   Dec.  Dig.  H  53,  164.*] 

2.  Wills   <§§   288,  ■321*)— Pbobattd— Bubdbk 
or  PR007— Right  to  Open  and  Close. 

Upon  the  trial  of  an  issue  arising  upon 
the  propounding  of  a  will  and  a  caveat  there- 
to, the  burden,  in  the  first  instance,  is  upon 
the  propounder  of  the  alleged  will  to  make 
out  a  prima  facie  case,  hy  showing  the  factum 
of  the  will,  and  that  at  the  time  of  its  execu- 
tion the  testator  apparently  had  sufficient  men- 
tal capacity  to  maxe  it,  and^n  making  it,  act- 
ed freelv  and  voluntarily.  When  this  is  done, 
the  burden  of  proof  shirts  to  the  caveator. 

(a)  On  a  trial  of  the  issue  of  devisavit  vel 
non,  where  the  caveator  introduces  proof,  the 
propounder  is  entitled  to  open  and  conclude  the 
argument. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  651,  652,  662,  664,  761 ;  Dec  Dig.  {| 
288,  32l.*1 

3.  Tbial    (J    192*)— INSTBUOTIONS— Asstncp- 
TioNs  AS  TO  Facts. 

Where  no  issue  is  made  as  to  the  formal 
execution  of  the  paper  propounded  as  a  will, 
and  the  evidence  is  undisputed  that  such  paper 
was  executed  as  required  by  law  for  wills,  and 
the  attesting  witnesses  were  competent,  it  is 
not  error  for  the  court  to  assume  such  in  his 
instructions  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  432-434 ;  -  Dfec.  Dig.  §  192.»] 

4.  No  ElRROB— Evidence  Sufficient. 

No  substantial  error  of  law  occurred  on 
the  trial,  and  the  evidence  supports  ,the  verdict. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;   A.  W.  Flte,  Jndge. 

Mrs.  Kate  Oxford  filed  a  petition  to  pro- 
bate in  solemn  form  the  will  of  her  deceased 
husband,  and  J.  M.  Oxford  and  others  enter 
a  caveat  thereto.  From  a  Judgment  In  fa- 
vor of  the  propounder.  the  caveators  bring 
error.    Affirmed. 


'For  other  caaes  see  saoM  topic  sad  seetlon  NUMBER  la  Dec  Dig.  4k  Am.  Dig.  Key  No.  Series  4k  Reik'r  Indexes 
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W.  G.  Martin  and  W.  E.  Mann,  for  plain- 
tifls  in  error.  Maddoz,  McGamy  &  Sbuniate» 
for  defendant  in  error. 

irVANS,  P.  J.  Mrs.  Kate  Oxford  filed  a 
petition  to  probate  in  solemn  form  the  will 
of  tier  deceased  bnsband.  By  the  terms  of 
the  will  the  larger  portion  of  the  property 
was  deylsed  to  the  propounder,  who  was  the 
«econd  wife  of  the  decedent  The  testator's 
children  by  a  former  marriage  filed  a  caveat 
to  the  probate  of  the  will»  on  the  gronnd 
that  the  testator  at  the  time  of  making  the 
alleged  will  was  of  nnsonnd  mind,  and  that 
the  will  was  executed  by  him  because  of  the 
nndne  influence  and  false  representations  of 
the  propounder.  On  appeal  in  the  superior 
court  a  verdict  was  rendered  in  favor  of 
the  propounder,  which  the  court  refused  to 
set  aside  on  motion  for  new  trial. 

[111.  The  first  two  grounds  of  the  amend- 
ed motion  complain  of  the  admission  by  the 
court  of  evidence  showing  the  financial  con- 
dition of  the  caveators.  This  testimony  was 
admissible  as  illustrative  of  the  reasonable- 
ness or  unreasonableness  of  the  testamentary 
scheme  as  bearing  on  the  issue  of  undue  In- 
fluence alleged  to  have  been  exercised  by  the 
propounder.  indeed,  the  Jury  should  be 
permitted  to  hear  testimony  of  this  char- 
acter, that  they  might  know  of  the  facts  and 
•circumstances  surrounding  the  testator  at 
the  time  he  executed  the  will,  to  better  de- 
"termlne  the  state  of  his  mind,  whether  he 
liad  made  a  rational  disposition  of  his  prop- 
•erty,  and  whether  or  not  undue  influence  was 
exercised  over  him  at  the  time  of  its  execu- 
tion. Basdall  ▼.  Brush  (Ky.)  104  S.  W.  749 ; 
Henning  v.  Stevenson,  118  Ky.  318,  80  S.  W. 
1186;  Johnson  ▼.  Armstrong,  97  Ala.  731, 
!I2  South.  72. 

[2]  2.  The  charge  on  the  burden  of  proof 
•on  the  issue  of  devisavit  vel  non  was  in  sub- 
«tantial  accord  with  the  rule  laid  down  in 
Slaughter  ▼.  Heath,  127  Ga.  760,  57  8.  B.  69, 
27  L.  B.  A  (N.  S.)  1,  and  not  in  conflict  with 
Mobley  v.  Lyon,  134  Oa.  125,  67  S.  E.  068, 
137  Am.  St  Bep.  213.  Both  sides  introduc- 
ed evidence,  and  the  court  pf operly  allowed 
the  propounder  the  right  to  open  and  eon- 
^ude  the  argument 

[3]  3.  The  court  charged  the  Jury:  "Some 
•question  was  raised  as  to  the  execution  of 
the  instrument  or  the  alleged  will,  as  to  the 
competency  of  the  witness,  Judge  Bogle,  the 
ordinary.  [The  will  was  attested  by  that 
official.]  I  charge  you  that  so  far  as  the 
formal  execution  is  concerned  and  the  com- 
petency of  the  witnesses,  the  court  holds  that 
that  they  have  been  suflldently  established, 
and  the  court  sustains  the  execution  of  the 
win  and  holds  that  Judge  Bogle  Is  a  com- 
petent witness  to  the  will.'*  The  criticism 
of  this  charge  is  that  it  was  contrary  to 
law,  and  is  an  expression  of  opinion  on  the 


evidence  by  the  court  It  Is  especially  in- 
sisted that  the  words,  "the  court  holds  thaft 
they  have  been  suflldently  established,"  was 
an  expression  of  opinion  on  the  evidence  to 
the  effect  that  such  evidence  made  out  a 
prima  fade  case  authorising  the  probate  of 
the  wilL  The  evidence  was  undisputed  that 
the  will  was  executed  in  legal  form*  in  the 
presence  of  competent  attesting  witnesses. 
This  except  when  considered  in  eonnectioa 
with  its  context  was  but  the  stataneot  of 
facts  about  which  there  was  no  issue*  And 
was  not  harmful  to  the  plaintllts  in  error. 

[4]  4.  There  is  no  merit  In  any  of  the 
other  grounds  of  the  motion.  The  charge 
substantially  stated  all  the  contentions  of 
the  parties,  and  the  Terdict  was  warranted 
by  the  evidence. 

Judgment  afllrmedi  AU  the  Jnstiess  ooib 
cor. 

(1S6  Oft.  6») 

LOUISVILLD  &  N.  E.  CO.  v.  SOUTHEBN 
FLOUE  ft  GRAIN  GO. 

(Supreme  Court  of  Georgia.     July  U*  1911.) 

(ByUahu9  5y  the  Court,) 

1  CABBiEits  (I  174*)— Bill  or  Ladihg— Coir- 
sntucnoN. 

Where  a  carrier  accepts  a  ■hipment  of 
freight  to  a  place  on  its  own  line  of  railroad, 
and  stipulates  In  its  bill  of  lading  that  "the 
company  agrees  to  carry  said  property  to  desti- 
nation if  on  its  road,"  and  enters  on  the  bill 
of  lading,  after  the  designation  of  the  property, 
*'C/0  W.  ft  A,**  which  characters  when  indorsed 
on  tiie  bill  of  lading  are  proved  to  mean  '^n 
care  of  the  Western  ft  Atlantic  Railroad 
Company,"  such  bill  of  la<flng  will  be  oonstroed 
to  mean  that  the  receiving  carrier  obligates  to 
transport  the  shipment  over  its  own  road  to 
destination  and  there  to  deliver  It  to  the  West- 
em  ft  Atlantic  Railroad  Company  for  the  bene- 
fit of  the  consignee,  and' not  to  mean  a  d^very 
of  the  shipment  at  a  junction  point  outside  of 
the  place  of  destination  to  the  Western  ft  At- 
lantic Railroad  Company  to  be  transported  to 
destination  by  the  latter  company. 


[Ed.    Note.— For   oflier 
Dec  Dig.  S  174.*] 


caass,   see  Carrieii» 


2.  BviDENCB  (i  467*)— Pabol  IhriosNCB— Ab- 

BBXVIATIONS— BXPLAKATIORS. 

Abbreviations  and  technical  terms  in  writ- 
ten instruments  create  such  an  ambiguity  that 
they  may  be  explained  by  parol  testimony. 

[Ed.  Kote.— For  other  cases/  see  ESvidenccL 
Cent.  Dig.  H  2104^  2107,  2108;  Dec.  Dig.  f 
4fi7.*] 

8.  CaBBIBBS  (i  188*)— TBOyBBBTCONBIOlfB^- 
RXrUBAL  TO  Pat  -Csabobs. 

A  carrier  who  promptlv  transports  goods 
according  tp  his  contract  is  entitled  to  his 
reasonable  carriage  charges,  and  the  consignee 
is  not  entitled  to  recover  the  goods  in  an  ac- 
tion of  trover,  where  he.  releses  to  pay  such 
charges. 

[Sd.  Note.— For  other  cases,  see  Caxrien^ 
Cent  Dig.  |§  S53-858 ;   DecTBJg.  |  188.»1 

Error  from  Superior  Coitit»  Fulton  County; 
J.  T.  Pendleton,  Jndgei 

Action  by  the  Southern  Floor  dc  Grain  Com- 
pany against  the  Louisville  ft  Nashville  Bail* 


'•For  ethsr  easM  am  same  iagio  aad  asoOoa  NUHBBtR  ia  Deo.  Dig.  ft  Am.  Die  Sej  Ne^.  Series  ft  Bi^'r  ladesss 


€tau) 


LOUISVILLE  <fc  K.  B.  CX).  y.  SOITXHBBN  FLOUB  <fc  GRAIN  00. 


886 


road  Company.    Judgmoit  for  plaiBtifl»  and 
defendant  brings  error.    Revenied. 

Tye,  Peeples  &  Jordan,  for  plaintiff  in  er- 
ror. Walter  McElreath,  for  defendant  in  er- 
ror. 

BYANS»  P,  J.  Tbe  Lonteyille  &  NaahTffle 
Railroad  Company  operates  a  continuous 
Une  of  railway  between  Lexington,  Ky.,  and 
Atlanta,  Ga.  On  January  1,  1909,  W.  Z. 
Thompson  turned  over  to  the  railway  com- 
pany at  Lexington  a  car  load  of  hay,  and  the 
railway  company  issued  a  bill  of  lading  for 
the  shipment  By  the  terms  of  the  bill  of 
lading  the  shipment  was  consigned  to  the 
shipper's  order,  with  direction  to  notify 
Southern  Flour  &  Grain  Company,  Atlanta, 
Ga.  After  the  designation  of  the  artides 
shipped  in  the  bill  of  lading  appears  the  fol- 
lowing: "c/o  W.  &  A."  The  bill  of  lading  is- 
sued to  the  consignor  contained  the  following 
covenant:  "The  company  agrees  to  carry 
said  property  to  destination,  if  on  Its  road ; 
if  said  destination  Is  not  on  its  road  and  the 
company  guarantees  a  through  rate  to  des- 
tination, then  it  agrees  to  deliver  said  prop- 
erty to  such  other  carrier  on  the  route  to  des- 
tination as  the  company  may  select,  but  it 
does  not  agree  to  carry  to  any  point  beyond 
its  own  line,  or  be  responsible  beyond  its 
own  line  In  any  manner  under  any  circum- 
stances.** The  hay  was  duly  transported  by 
the  LouisYille  &  Nashville  Railroad  Compa- 
ny, and  the  Southern  Flour  d?  Grain  Com- 
pany was  notified  on  its  arrival  at  Atlanta, 
Ga.  The  Southern  Flour  &  Grain  Company 
refused  to  pay  the  freight  charges,  because 
the  shipment  did  not  arrive  In  Atlanta  over 
the  Western  &  Atlantic  Railroad  Company* 
and  demanded  possession  of  the  hay.  The 
Louisville  &  Nashville  Railroad  Company  of- 
fered to  turn  the  shipment  over  to  the  West^ 
em  &  Atlantic  Railroad  Company.  The 
Southern  Flour  &  Grain  Company  refused  to 
aoeept  delivery  in  this  way,  and  brought  an 
action  in  trover  to  recover  the  hay.  Under 
the  stipulations  made  on  the  trial  of  the  case, 
the  only  issue  between  the  parties  was  wheth- 
er there  had  been  a  conversion  of  the  hay  by 
the  railway  company  because  of  an  alleged 
diversion  in  the  routing  of  the  shipment 
The  plaintiff  contended  that,  according  to  the 
bill  of  lading,  the  defendant  contracted  to 
deliver  the  shipment  to  the  Western  &  Atlan- 
tic Railroad  Company  at  a  point  outside  of 
Atlanta,  and  in  support  of  this  contention  of- 
fered the  testimony  of  its  president  as  fbl^ 
lows:  ••  V/0  W.  &  a:  on  the  bin  of  lading, 
I  know  what  they  stand  for.  In  the  trade  of 
shipping  business  of  shipping  over  railroads, 
In  making  out  bills  of  lading,  I  would  say 
that  the  term  would  mean  that  the  shipment 
should  arrive  by  the  *W.  &  A.  Railroad.'  I 
know  in  railroad  parlance,  as  such  words  are 
used  on  bills  of  lading,  what  the  words  '0/0* 
mean.  They  mean  *care  or  and  'via.'  'Via' 
means  in  railroad  parlance  'by  way  of.'  'By 
way  of  indicates,  as  to  the  routing  of  the 


shipment,  that  the  routing  idiall  be  designat- 
ed after  the  character  and  shall  arrive  over 
the  road  mentioned  after  the  character. 
There  is  a  railroad  coming  into  Atlanta 
known  as  the  'Western  &  Atlantic  Railroad.' 
The  words  'W.  A  A.'  on  bills  of  lading  mean 
Western  &  Atlantic  Railroad.  It  is  usually 
abbreviated  Just  like  that"  On  crosa-exam- 
ination  he  testified:  "I  should  say  from  ex- 
perience that  'C/0'  meant  care  of."  No  wit- 
ness, other  than  the  president  of  the  plain- 
tiff company,  testified  concerning  the  meaning 
of  the  symbols  "^C/O  W.  &  A."  The  contract 
of  shipment  provided  that  the  carrier  should 
deliver  the  hay  at  destination  If  on  Its  road ; 
and  this  stipulation  must  govern  the  contract 
unless  it  la  modified  by  the  Indorsement  of 
ttiese  characters  on  It.  The  theory  upon 
which  parol  testimony  is  allowed  In  such 
cases  is  that  symbols  of  trade  having  a  def- 
inite meaning  may  be  Interpreted,  and  the 
interpretation  becomes  a  part  of  the  writing. 
The  Interpretation  given  to  these  charactem 
by  the  plaintiff  is  that  tiiey  mean  "in  care 
of."  It  is  true  that  he  also  Indicates  that 
they  may  sometimes  be  emploiyed  in  a  dif- 
ferent sense.  Ordinarily  a  plaintilTs  testimo- 
ny in  his  own  favor,  where  the  same  is  of 
uncertain  intendment,  ahould  be  taken  most 
strongly  against  hun.  And  this  rule  Wiould 
not  be  relaxed  where  the  purpose  of  the  tes- 
timony is  to  define  certain  trade  symbols  In 
their  bearing  and  effect  on  the  written  con- 
tract which  contains  them,  and  the  defini- 
tion is  so  dubious  and  ambiguous  as  to  de- 
prive the  characters  of  any  certain  and  def- 
inite effect 

[1]  We  therefore  construe  the  testimony  of 
the  plaintiff  in  harmony  with,  rather  than 
repugnant  to,  the*  provisions  of  the  contract 
respecting  delivery  at  destination,  and  that 
the  characters  mean  "in  care  of  the.  Western 
&  Atlantic  Railroad  Company,"  and  a  delivery 
at  Atlanta  to  the  Western  &  Atlantic  Rail- 
road for  the  benefit  of  the  consignee  would 
have  been  a  good  delivery.  If  the  testimony 
of  other  witnesses  had  been  introduced  as  to 
the  meaning  of  these  trade  symbols,  and 
there  had  been  a  confilct  as  to*  their  meaning, 
then  it  would  have  been  for  the  jury  to  de- 
termine their  proper  significatloA.  We  are 
all  the  more  disposed  to  construe  the  plain- 
tiff's testimony  as  we  have,  in  view'  of  the 
failure  of  the  record  to  affirmatively  disclose 
that  the  Western  &  Atlantic  Railroad  Com- 
pany connects  with  the  initial  carrier.  This 
case  is  altogether  unlike  the  case  of  Bird  v. 
Georgia  Railroad  Companyi  72  Ga.  65i(.  In 
that  case  the  line  of  railroad  of  the  initial 
and  receiving  carrier  did  not  extend  to  the 
place  to  which  the  shipment  was  destined. 
The  shipper  routed  the  shipment  over  a  cer- 
tain line  of  railroad,  and  it  was  so  stipulated 
in  the  bill  of  lading.  The  receiving  carrier, 
insteiad  of  delivering  it  to  the  connecting  car- 
rier designated  in  the  bill  of  lading,  delivered 
it  to  another  carrier,  who  transported  it  to 
its  destination;  and  the  court  htid  that  the 
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latter  carrier,  when  It  received  the  shipment 
with  a  knowledge  that  It  was  routed  over  a 
different  road,  was  guilty  of  a  conversion, 
and  was  not  entitled  to  charge  for  transpor- 
tation over  ItB  own  line,  and  that  the  owner 
could  maintain  a  trover  action  to  recover 
his  goods  without  tendering  or  paying  the 
transportation  charges  claimed  hy  it. 

[2]  2.  Error  is  assigned  upon  the  admission 
of  parol  evidence  to  interpret  the  character 
"C/0  W.  &  A."  on  the  bUl  of  lading.  Parol 
evidence  is  admissible  to  explain  the  mean- 
ing of  abbreviations  and  technical  expres- 
sions in  written  instruments.  Daniel  v.  Mad- 
dox-Rucker  Banking  Co.,  124  Ga.  1063,  53  S. 
Bl  573 ;  1  Enc.  82. 

[3]  3.  The  evidence  showing  no  conversion 
on  the  part  of  the  carrier,  the  plaintiff  was 
not  entitled  to  recover  possession  of  the 
freight  without  paying  or  tendering  the 
freight  charges. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(136  Qa.  468) 

WIIiLIAMS   V.   PBRRT. 
(Supreme  Court  of  Georgia.    June  19,  1911.) 

(Bylldhut  hy  the  Court.) 

"L  EJBOTMSNT  (f  64*)— PLEADINGh— SUBTICIEN- 
CT. 

It  it  essential  to  the  maintenance  of  an 
action  for  the  recovery  of  land  that  the  premis- 
es sued  for  be  described  with  such  certainty  as 
that,  in  the  event  of  a  recovery  by  tiie  plaintiff, 
a  writ  of  possession  issued  upon  the  judgment, 
and  describing  the  premises  as  laid  in  the  peti- 
tion, shall  so  identify  the  premises  sued  for  as 
that  the  sheriff  in  the  execution  of  the  writ  can 
deliver  the  possession  in  accordance  with  its 
mandate.  Harwell  v.  Foster,  97  Ga.  264,  22  S. 
E.  994;  Hollywood  Cemetery  Corporation  v. 
Hudson,  133  Ga,  271.  65  S.  E.  777. 

(a)  Although  the  petition  was  amended  rela- 
tively to  the  description  of  the  premises  sued 
forj  as  amended  it  failed  to  furnish  such  a  de- 
scription of  the  premises  as  to  bring  it  within 
the  rule  above  announced. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {{  15^-164;   Dec.  Dig.  {  64.»1 

2,  Tbial  (I  170*)— Dismissal  and  Nonsuit 
(|  58»)— Appeal  and  Ebrob  (§  1203*)— 
Taking  Questions  fbom  Jubt-— Direction 
OF  Vebdict— Disposition  or  Cause. 

The  defendant  did  not  introduce  evidence, 
and  accordingly  a  verdict  should  not  have  been 
directed  for  her.  Zipperer  v.  Savannah,  128 
Ga.  135,  57  S.  ES.  311;  l^uitable  Mfg.  Co.  v. 
Davis,  180  Ga«  67,  60  S.  E.  262. 

(a)  Inasmuch  as  the  petition,  under  the  rule 
announced  in  the  first  headnote,  was  insuffi- 
cient to  form  the  basis  of  a  recovery,  a  nonsuit, 
under  the  authority  of  Harwell  v.  Foster,  supra, 
and  Barnes  v.  Carter,  120  Ga.  895,  48  S.  £1 
887,  and  Zipperer  v.  Savannah,  supra,  should 
have  been  granted. 

0>)  Accordinglv  the  judgment  will  be  affirmed, 
with  direction  that,  when  the  remittitur  is  of- 
fered to  be  made  the  Judgment  of  the  court  be> 
low,  if  the  plaintiff  In  the  action  so  desires,  the 
verdict  may  on  his  motion  be  vacated,  and  a 
judgment  of  nonsuit  be  entered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fS  390-394;  Dec  Dig.  j  170;»  Dismissal 
and  Nonsuit,  Cent  Dig.  ff  134-139;  Dec.  Dig. 
I  68;*  Appeal  and  Error,  Dec.  Dig.  §  120S.*] 


Error  from  Superior  Court,  Balcer  Coonl?  ; 
Frank  Park,  Judge. 

Action  by  J.  H.  Williams  against  L.  B. 
Perry.  From  a  Judgment  for  defendant^ 
plaintiff  brings  error.  Affirmed,  with  dlree- 
tion. 

J.  W.  Walters  A  Son  and  Coz  &  Peacoek, 
for  plaintiff  in  error.  A.  S.  Johnson:,  Ben- 
ton Odom,  and  Pope  ft  Bennet,  for  def aidant 
In  error. 

FISH,  C.  J.  Judgment  affirmed,  with  di- 
rection.   All  the  Justices  concur. 


(136  Ga.  9l9> 
I  VET  V.  PAYNE. 
(Supreme  Court  of  Georgia.    June  23,  1911.) 

(8ytlabu9  hy  the  Court  J 

1.  Courts  (§  480*)— Costs  (5  212*)— Restbain- 
iNG  Otheb  AcnoN— BTbboneous  Taxation 
OF  Costs. 

An  owner  of  realty  sold  the  same,  took 
from  the  purchaser  notes  for  the  purchase  mour 
cy,  and  gave  the  latter  bond  to  make  titles  upon 
payment  of  the  notes.  The  vendor  brought  suit 
on  the  notes  to  the  July  term,  1910,  of  the  city 
court,  and  had  issued  against  the  purchaser  a 
dispossessory  warrant.  Upon  the  petition  of 
the  purchaser  for  an  injunction  against  the 
prosecution  of  the  suit  on  the  notes  and  tlie 
execution  of  the  dispossessory  warrant,  against 
the  vendor  and  the  constable  charged  with  the 
duty  of  executing^  the  warrant,  being  presented 
to  the  presiding  judges  a  restraining  order  was 
granted  on  July  22,  1910,  enjoining  the  execu- 
tion of  the  warrant;  but  no  restraining  ordev 
was  granted  enjoining  the  prosecution  of  the 
suit  on  the  notes.  The  petition  and  restraining 
order  which  were  filed  on  July  23,  1910,  were 
served  on  the  constable  on  July  28.  1910,  and 
on  the  vendor  on  September  15,  19lO.  The  dis- 
possessory warrant  proceedings  were  dismissed. 
No  defense  was  filed  to  the  suit  on  the  notes^ 
and  on  September  6, 1910,  a  verdict  therein  wa» 
rendered  and  judgment  entered  thereon.  A  mo- 
tion for  a  new  trial,  filed  by  the  purchaser  on 
Septeml)er  13,  1910,  was  overruled  September 
24,  1910.  To  the  order  overruling  the  motion  a 
bill  of  exceptions,  certified  October  13,  1910, 
was  filed  by  the  purchaser.  No  steps  were  tak- 
en to  cause  the  filing  of  the  bill  of  exceptions  tO' 
operate  as  a  supersedeas.  On  September  €y 
1910,  an  execution  was  issued  for  the  amount 
of  the  judgment,  $1,135  principal,  $279.80  in- 
terest, and  $141  attorney's  fees.  G^iis  execution' 
was  levied  upon  the  land  on  September  9,  1910f 
which  was  sold  thereunder  on  the  first  Tuesday 
in  October,  1910,  and  deeded  by  the  sheriff  to 
the  vendor,  who  was  the  purchaser  at  the  sher> 
iffs  sale.  The  original  vendee  amended  her  pe> 
tition,  and  prayed  for  an  injunction  against  her 
being  evicted  by  the  sheriff  by  reason  of  the 
sale  by  the  latter  to  her  vendor.  Heldj  the  ver- 
dict and  judgment  rendered  in  the  city  court 
were  not  void,  and  the  sale  under  a  levy  of  the 
execution  issued  upon  the  judgment  was  not 
invalid,  because  the  verdict  and  judgment  were 
rendered  pending  the  application  for  an  injuno 
tion  to  restrain  the  prosecution  of  the  suit  in 
which  the  verdict  ana  judgment  were  rendered. 

(a)  This  is  true,  though  the  plaintiff  in  that 
suit  may  have  known  of  the  pendency  of  the  ap- 
plication for  injunction  at  the  time  the  verdict 
and  judgment  were  rendered. 

(b)  E)ven  if  the  fact  that  the  plaintiff  was  a 
member  of  the  firm  in  whose  behalf  attorner's 
fees  were  recovered  and  embraced  in  the  jud?- 
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meat  wonTd  affect  the  right  to  a  recoviery  of 
sach  fees  (see  Vanduzer  y.  McMillan,  37  Ga. 
299,  note  3),  this  would  not  render  the  judg- 
ment and  sale  thereunder  invalid.  Jones  v. 
Findley,  84  Ga.  52,  10  S.  B.  541. 

[EH.  Note. — ^For  other  cases,  see  Courts,  Cent. 
Big.  §§  1270-1278;  Dec.  Dig.  |  480;*  Co8ti> 
Dec.  Dig.  I  212.  ♦] 

2.  New  Tbial  ({  12*)— Appbal  and  Ebbor  (S 
•460*)— Pbocbedings  to  Pbooubb-^upebsb- 
DEAS— Effect. 

The  provision,  in  the  rule  nisi  issued  upon 
the  motion  for  a  new  trial,  that  "this  order  act 
as  a  supersedeas  until  the  further  order  of  the 
court,'*  did  not  have  effect  as  a  supersedeas  aft- 
er the  order  of  the  court  overruling  the  motion. 
Parlter-Hensel  Engineering  Co.  t,  Schuler,  133 
Ga.  696.  66  S.  E.  800. 

(a)  Where  an  execution  was  issued  and  levied 
before  the  motion  for  a  new  trial  was  made  and 
supersedeas  granted  pending  its  determination, 
the  sale  under  such  levy,  made  after  the  mo- 
tion for  a  new  trial  was  overruled,  was  not  void 
because  the  publication  of  some  of  the  adver- 
tisements thereof  were  made  while  the  superse- 
deas was  in  force. 

(b)  The  filing  of  a  bill  of  exceptions  to  the 
order  overruling  the  motion  for  a  new  trial  did, 
not  serve  to  render  the  sale  voi^,  or  furnish 
grounds  upon  which  an  injunction  should  have 
been  granted  restraining  the  sheriff  from  placing 
the  purchaser  at  the  sheriff's  sale  in  possession 
of  the  property  sold. 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  17;  Dec.  Dig.  |  12;*  Appeal  and 
EJrror,  Dec.  Dig.  {  460.*] 

3.  Refusal  of  Injunction. 

The  court  committed  no  enor  in  refusing 
the  injunction. 

Error  from  Superior  Court,  Fnltwi  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  C.  A.  Ivey  against  J.  C. 
Payne.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

See,  also,  8  6a.  App.  760,  70  S.  B.  140. 

J.  S.  James  and  Scott  ft  Dayls,  for  plain- 
tiff in  error.  Payne,  Little  &  Jones  and  M. 
F.  Goldstein,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Ga.  606) 

SEABOARD  AIB  LINE  RY.  t.  RANDOLPH. 

{Supreme  Court  of  Georgia.     May  11,   1911.) 

(8yltabu»  hy  the  Court.) 

1.  Review  on  Appeal. 

In  the  present  case,  there  was  sufficient  eri- 
dence  to  authorize  a  finding  by  the  jury  of  lia- 
bility for  the  homicide  of  plaintiffs  husband. 

2.  Appeal  and  E2bbob  (|  854*)— Review— Re- 
fusal OP  New  Trial, 

Although  the  trial  judge  was  of  the  opin- 
ion, as  shown  by  his  order,  that  he  was  without 
discretion  to  grant  a  new  trial,  after  two  con- 
current verdicts  in  favor  of  the  plaintiff,  where 
there  was  any  evidence  to  support  the  second 
verdict,  ye^  where  his  order  snowed  that  the 
second  verdict  failed  to  receive  liis  approval  only 
because  of  the  amount  of  the  finding,  and  there 
was  ample  evidence  to  support  the  jury's  find- 
inj;  in  regard  to  the  amount  the  judgment  re- 
fusing a  new  trial  will  not  be  disturbed  by  this 
court ;.  there  being,  as  ruled  above,  sufficient  evi- 


I  dence  to  authorize  the  jury's  finding  against  the 
defendant  upon  the  question  of  liability. 

■  [Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3403,  3404^  3408-^SO; 
Dec.  Dig.  {  854.*] 

3.  Appeal  and  Erbob  (|  730*)— Review— As- 
signment OF  Ebbob. 

An  exception  to  a  correct  charge,  because 
of  failure  to  give,  in  the  same  connection,  some 
other  pertinent  legal  proposition,  is  not  a  good 
assignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  8013^016;  Dec  Dig.  i 
730.*] 

4.  Tbial  (|  237*>— Instbuctions. 

Failure  of  the  court  to  instruct  the  juiy  as 
to  the  meaning  of  the  expression,  **a  preponder- 
ance of  the  evidence,"  furnishes  no  ground  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §{  542,  548-651 ;   Dec  Dig.  i  237.*] 

5w  Appeal  and  Ebbob  ({  730*)— Assionicbnxs 
OF  Ebbob— Xndbfinitenebs. 

An  assignment  of  error,  complaining  that 
the  charge  delivered  by  the  court  did  not  cor- 
rectly state  the  contentions  of  the  parties,  nor 
the  ^*issues  arising  under  the  law  thereupon," 
without  specifying  what  contentions , of  the  par- 
ties were  omitted,  or  upon  what  issues  the  court 
failed  to  charge  the  jury,  is  too  general  to  permit 
of  consideration.  Tarver  v.  Deppen,  182  6a. 
7»8,  €5  a  E,  177.  24  L.  R.  A.  (NT  S.)  1161. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Cent  Dig.  U  3013-3016;  Dec  Dig.  i 
730.*] 

6.  Tbial  ({  339*)— Vebdict— Cobbection. 

The  jury  returned  a  verdict  in  the  follow- 
ing form:  "We,  the  jury,  find  for  the  plaintiff 
16,200,  with  interest  at  7  per  cent  to  date." 
upon  the  reading  of  that  verdict  in  open  court, 
the  judge  instructed  the  jur^  to  retire  and  put 
the  verdict  in  shape,  and  "either  say  from  wnat 
date  the  interest  is,  or  you  can  calculate  the  in- 
terest and  compute  it  in  a  lump  sum.**  One  of 
the  jurors  then  said  to  the  court  that  there  was 
a  difference  of  opinion  among  the  jurors  about 
that,  whereupon  the  judge  said  to  the  jury, 
"You  can  just  find  uat  verdict  for  a  lump 
sum.**  After  retiring  as  directed  by  the  judge, 
the  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  S9,826.31.  Held,  that  the  judge  did  not 
err  in  directing  the  jury  to  retire  to  their  room 
and  state  the  amount  which  they  should  find 
for  the  plaintiff  *'in  a  lump  sum,*'  nor  in  receiv- 
ing the  verdict  after  the  jury  had  retired  and 
put  their  verdict  In  shape. 

[E3d.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  H  791-794;    Dec.  Dig.  |  839.*] 

E^sh,  G.  J.,  and  Holden,  J.,  dissenting. 

Error  from  Superior  Gonrt,  Glynn  Gonn- 
ty ;   C.  B.  Conyers,  Judge. 

Action  by  H.  B.  Randolph  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  134  Qa.  352,  67  S.  E.  933. 

Mrs.  H.  B.  Randolph  brought  suit  against 
the  Seaboard  Air  Line  Railway  and  the 
Brunswick  &  Birmingham  Railroad  Oompany, 
alleging  that  the  defendants  had  damaged 
petitioner  in  a  certain  sum,  by  reason  of  the 
negligent  running  of  an  engine  and  train  of 
cars,  which,  in  consequence  of  being  operat- 
ed negligently  as  set  forth  in  the  petition, 
on  the  ^d  day  of  February,  1902,  struck  and 
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killed  her  buBband;  that  this  wbb  In  conse- 
quence of  the  defendant's  negligence,  and 
the  deceased  could  not  have  avoided  the  con- 
sequence of  such  negligence  by  the  exercise 
of  ordinary  care;  that  he  was  crossing  the 
tracks  at  a  place  where  he  had  a  right  to 
be,  and  where  the  public  had  a  right  to  be, 
and  the  defendants  were  charged  with 
knowledge  of  the  fact  that  some  one  might 
be  upon  the  track  at  any  time;  that  after  the 
defendants  became  aware  of  the  deceased's 
presence  upon  the  track  they  negligently  fail- 
ed to  stop  their  engine;  that  the  deceased  was 
killed  near  a  public  crossing,  and  the  de- 
fendants failed  to  check  and  continue  to 
check,  and  failed  to  blow  and  continue  to 
blow  on  approaching  the  crossing.  The  de- 
fendant answered,  denying  all  the  allegations 
material  to  a  recovery.  Upon  the  trial  the 
jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $9,826.31  against  the 
Seaboard  Air  Line  Railway,  and  the  defend- 
ant made  a  motion  for  a  new  triaL 

Upon  the  hearing  of  the  motion,  the  trial 
Judge  passed  the  following  order:  "Upon 
hearing  and  considering  the  within  and  fore- 
going ikiotion  It  appears  to  the  court  that 
the  amount  of  the  verdict  is  excessive,  al- 
though .  there  is  evidence  upon  which  the 
amount  as  found  might  be  based;  for  this 
reason  the  court  does  not  approve  the  ver- 
dict; one  new  trial  having  been  had  in  the 
^ease,  however,  and,  this  being  a  second  ver- 
dict, the  court  understands  that  he  has  not 
the  discretion  to  grant  a  new  trial  upon 
the  facts,  where  there  is  suflSdent  evidence 
to  support  the  verdict;  and  it  Is  thereupon 
ordered  and  adjudged  that  the  motion  be 
denied  and  a  new  trial  refused."  The  de- 
fendant excepted  to  the  order  denying  a  new 
trial. 

Grovatt  &  Whitfield,  for  plaintiff  In  error. 
Burton  Smith  and  D.  W.  Krauss,  for  defend- 
ant in  error. 

J 

BECK,  J.  [1]  1.  This  Is  the  fifth  appear- 
ance of  this  case  here,  and  it  is  reported  in 
120  Ga.  909,  48  S.  E.  396;  126  Cf«.  238,  55  S. 
E.  47;  129  Oa.  796,  59  S.  E.  1110;  and  134 
Ga.  353,  67  S.  E.  933.  By  the  decision  In 
129  Ga.  799,  59  S.  B.  1110,  the  judgment 
of  the  trial  court  was  reversed,  on  the 
ground  that  the  court  erred  in  directing 
a  verdict  for  the  defendant,  and  It  was 
held  that  the  question  of  the  liability  of 
the  defendant  was  one  for  determination  by 
the  jury ;  and  we  do  not  think  that  the  addi- 
tional evidence  adduced  oh  the  last  trial  was 
such  as  to  remove  the  question  of  liability 
from  the  province  of  the  jury,  which  must 
settle  all  questions  of  fact,  even  in  cases 
where  the  trial  court  and  the  reviewing  court 
might  reach  an  entirely  different  conclusion 
from  that  reached  by  the  jury  as  to  the  par- 
ty in  whose  favor  there  was  a  preponderance 
of  evidence. 

[2]  2.  Upon  the  hearing  of  the  motion  for 
a  new  trial,  the  judge  below  passed  the  or- 


der set  forth  In  the  statement  of  facts.  W^ 
cannot  approve  of  the  practice  of  passing 
orders  of  this  character;  that  Is,  of  render- 
ing a  judgment  denying  the  defendant's  right 
to  a  new  trial,  and  at  the  same  time  disap- 
proving of  a  part  of  the  jury's  finding  in  the- 
case.  It  will  be  observed  that  the  court  be- 
low, in  the  order  referred  to,  does  not  ex- 
pressly  or  Impliedly  disapprove  of  the  find- 
ing of  the  jury  upon  the  question  of  the  de- 
fendant's liability,  but  does  not  approve  the 
verdict,  on  the  ground  that  it  appeared  that 
the  amount  found  for  the  plaintiff  was  too- 
great  If  It  had  appeared  from  the  order 
of  the  court  that  It  refused  its  approval  of 
the  verdict  generally,  but  denied  the  motion 
for  a  new  trial  on  the  ground  that  the  court 
had  no  discretion,  upon  a  second  findlnip  for 
the  same  party,  where  there  was  sulBclent 
evidence  to  support  It,  we  might  feel  con- 
strained In  this  case  to  set  aside  this  ver- 
dict, although  it  is  a  Second  finding  in  favor 
of  the  plaintiff,  and  for  an  amount  substan- 
tially the  same  as  the  amount  awarded  in 
the  first  verdict,  allowing  Interest  on  that 
amount  to  date  of  last  verdict,  because  A 
trial  court  is  not  without  discretion  relative 
to  the  grant  of  a  new  trial  after  a  second 
verdict  In  favor  of  the  same  party.  In  deal- 
ing with  the  second  verdict,  his  discretion 
may  not  be  as  ample  as  Is  that  of  a  court 
hearing  a  motion  for  a  first  new  trial.  But 
certainly,  under  the  deqislons  of  this  court» 
the  first  grant  of  a  new  trial  does  not  ex- 
haust the  discretion  of  the  court  relatively 
to  the  grant  or  denial  of  another  triaL 

It  is  said,  In  the  case  of  Dethrage  v.  City 
of  Rome,  12k  Ga.  802,  54  S.  E.  654,  that, 
''after  the  first  grant  of  a  new  trial,  if  the 
matter  in  controversy  be  one  of  fact  for  the 
jury,  and  for  a  second  time  In  passing  upon 
the  same  facts  the  verdict  upon  the  question 
at  issue  be  concurrent  with  the  first,  the 
mere  discretion  of  the  court  can  play  but 
little  part  in  the  second  motion  for  a  new 
trial.  It  is  true  that  it  may  sometimes  be 
exercised,  but  only  in  cases  where  it  is  pal- 
pably apparent,  from  the  entire  evidence, 
that  the  verdict  was  strongly  and  decidedly 
against  the  weight  of  the  evidence  and  man- 
ifestly wrong."  But  even  here  there  is  no 
holding  that  the  trial  court  is  entirely  di- 
vested of  his  discretion  in  the  matter  of 
granting  a  second  new  trial,  and  the  lan- 
guage which  we  have  just  quoted  should  be 
considered  in  connection  with  the  cases  cit- 
ed to  support  the  proposition  laid  down. 
One  of  these  is  Taylor  v«  Central  Railroad 
Oo.,  79  Ga.  330,  340,  5  8.  B.  114,  119.  Tliere 
it  was  said : 

''From  all  that  has  been  said  and  shown, 
we  conclude  that  the  power  of  the  snperlor 
courts  to  grant  new  trials,  being  expressly 
conferred  by  statute,  as  well  as  arising  frdm 
common-law  principles  (vide  Code,  U  3711* 
3718),  is  not  limited  by  any  absolute  and 
Invariable  rule  as  to  the  number  of  times 
of  its  allowable  exercise»  but  that  the  pre- 
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cxuDptkm  of  tbe  legality  of  such  grants  gen* 
erally  speaking,  weakens  npon  each  addi- 
tional concurrent  verdict;  and  that  a  third, 
or  even  a  second,  grant  of  a  rehearing,  on 
the  ground  of  the  evidence  being  decidedly 
and  strongly  against  the  verdict,  will  be 
carefully  reviewed  to  see  that  the  discretion 
to  grant  it  has  been  justly,  wisely,  and 
prudently  exercised,  letting  each  case  stand 
as  to  this  question  upon  its  peculiar  issues 
and  facts,  and  allowing  due  weight  to  the 
general  considerations  of  the  fitness  of  Juries 
to  find  the  facts,  and  of  the  necessity  that 
there  shall  be  some  end  to  litigation." 

Another  of  the  cases  cited  in  the  Dethrage 
Case  is  that  of  Davis  v.  Cbaplin,  102  Ga. 
587,  27  S.  E.  726,  where  it  was  said :  "This 
court  will  not  reverse  a  Judgment  granting 
a  second  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  evidence,  when  it  ap- 
pears from  the  record  that  the  evidence  in 
support  of  the  verdict  was  at  best  weak  and 
unsatisfactory,,  and  the  decided  preponder- 
ance of  the  testimony  was  on  the  side  of 
the  losing  party."  See,  also,  the  case  of 
Daniels  v.  Leonard,  105  Ga.  841,  32  S.  E. 
122,  cited  in  the  Dethrage  Case. 

But  in  the  case  at  bar  the  court  below  re- 
fused the  new  trial,  there  having  been  two 
concurrent  verdicts  fdr  the  plaintiff;  and  in 
one  respect  only  did  the  Judge  fail  to  approve 
the  finding  of  the  Jury*  and  that  was  In  re- 
gard to  the  amount  recovered  by  the  plaintiff, 
which  appeared  to  the  court  below  to  be 
excessive.  But,  after  examination  of  the  evi- 
dence contained  in  the  record,  we  are  of  the 
opinion  that  there  was  ample  evidence  to  au- 
thorise the  Jury  to  find  the  amount  which 
they  determined  she  was  entitled  to  recover. 
That  being  true,  there  Is  no  ground  for  dis- 
turbing the  Judgment  refusing  a  new  trial; 
for,  touching  the  matter  of  the  amount  of 
the  verdict.  It  cannot  be  said  that  it  was  sup- 
ported by  "weak  and  unsatisfactory"  evi- 
dence, or  that  it  was  contrary  to  the  weight 
of  the  evidence. 

8,  4.  It  is  complained  that  the  court  erred 
In  charging  the  Jury  as  follows:  '*Ampng  oth- 
er things  that  you  will  consider  is  the  place 
where  the  accident  or  killing  occurred,  with 
reference  to  its  use  or  nonuse  by  the  public, 
and  in  explanation  of  the  rights  of  the  plain- 
tiff's husband  to  be  where  he  was  at  the  time 
he  was,  and  the  duty  of  the  railroad  com- 
pany to  expect  him  to  be  there  or  not  to  be 
there.  In  that  connection  you  will  not  con- 
sider any  of  the  evidence  as  to  its  being  a 
public  road,  with  reference  to  any  duty  upon 
the  part  of  the  railroad  company  to  enforce 
the  law  as  to  public  road  crossings — ^that  Is, 
with  reference  to  the  blowing  of  the  whistle 
and  ringing  of  the  bell  and  checking  and 
keep  checking  of  Its  speed;  but  you  may  con- 
sider all  the  facts  and  circumstances  as  to 
the  relative  rights  of  the  parties  and  as  to 
what  may  be  negligence  under  the  particular 
circumstances  of  this  case." 

[31  This  charge  is  excepted  to)  not  as  being 


an  incorrect  statement  of  the  law  relatively 
to  the  question  dealt  with  therein,  but  be- 
cause It  failed  to  instruct  the  Jury  "as  to  the 
law  applicable  to  the  place  at  which  the  kill- 
ing is  alleged  to  have  occurred,  the  use  or  non- 
use  of  the  locality  by  the  public,  and  the  re- 
spective rights  with  respect  thereto  of  the 
deceased  and  the  defendant"  As  has  been 
ruled  more  than  once  by  this  court,  failure 
to  charge  some  other  rule  or  principle  of  law 
is  not  a  valid  ground  of  criticism  upon  a  por- 
tion of  the  charge  complete  and  sound  In  it- 
self.   See  1  Michie's  Dig.  639. 

What  we  have  said  above  is  applicable  to 
one  of  the  exceptions  to  the  charge  complain- 
ed of  In  the  sixteenth  ground  of  the  motion 
for  a  new  trial,  which  is  in  the  following 
language:  "In  this  case,  gentlemen,  it  la  un- 
disputed in  the  evidence  that  the  railroad 
company  killed  the  plaintiff's  husband.  That 
being  true,  the  law  raises  the  presumption 
that  the  railroad  company  is  liable,  and  you 
will  find  a  verdict  for  the  plaintiff,  unless  it 
appears  to  your  satisfaction  by  a  preponder- 
ance of  the  evidence  that  the  railroad  comt 
pany  was  not  liable." 

[4]  The  other  exception  to  the  charge  last 
quoted  is  upon  the  ground  that  the  court 
failed  to  state  to  the  Jury  "what  is  meant  by 
preponderance  of  the  evidence,"  and  this  lat- 
ter exception  is  without  m^t;  no  apt  and 
correct  request  to  charge  as  to  the  meaning 
of  the  expression  "preponderance  of  evi- 
dence" having  been  made  to  the  court 

5,  6.  The  rulings  made  in  headnotes  5  and 
6  require  no  elaboration.  There  were  other 
criticisms  upon  the  charge  of  the  court  not 
specifically  noticed  in  what  we  have  said 
above;  but,  after  a  careful  consideration  of 
the  portions  of  the  charge  criticised  and  the 
complaints  made,  we  are  satisfied  that  no 
errors  of  sufSclent  materiality  to  require  the 
grant  of  a  new  trial  are  pointed  out  in  the 
assignments  of  error. 

Judgment  affirmed. 

FISH,  C.  J.,  and  HOLDEN,  J.,  dissent 
ATKINSON,  J.,  disqualified.  The  other  Jus- 
tices concur. 

HOLDEIN,  J,  I  cannot  coneur  with  the 
majority  of  the  members  of  the  court  in  the. 
ruling  made  in  the  second  headnote.  Tlie 
order  of  the  Judge  shows  that  he  has  not 
exercised  any  discretion  in  passing  on  the 
motion  for  a  new  trial.  '  He  states  in  the 
order  that  while  there  is  sufllclent  evi- 
dence to  support  the  verdict  he  has  no  dis- 
cretion to  set  aside  a  second  verdict  in  favor 
of  the  plaintiff.  Though  there  is  evidence  to 
support  A  second  verdict,  the  court  is  not 
for  this  reason  deprived  of  the  right  to  set 
the  same  aside.  The  evidence  in  this  case 
would  have  authorized  the  court  to  set  the> 
verdict  aside.  It  does  not  appear  that  the 
court  has  approved  the  verdict  but  the.  recit- 
als in  his  order  show  that  the  verdict  is  not 
approved  by  him  as  to  the  amount  thereof. 
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I  ani  aathorlzed  by  the  Chief  Justice  to 
state  that  he  concurs  with  me  in  the  riews 
above  expressed. 


(186  Oa.  492) 
GEORGIA  STEEL  CO.  et  at  ▼.  WHITE. 

(Supreme  Court  of  Georgia.     June  22,  1911.) 
(8yllaJ>ua  by  the  Court.) 

1.   BVIDENCB     (8     378*)  —  DoCUliBWTABT     BVI- 

DBNCB— Authentication. 

T.  C.  White  brought  a  suit  to  recover  of 
the  Georgia  Steel  Company  and  the  Southern 
Steel  Company  on  an  account  for  the  price  of 
lumber  delivered  to  the  Southern  SteeL  Com- 
pany,  and  for  the  foreclosure  of  a  lien  on  the 
real  estate  of  the  Georgia  Steel  Company  in  the 
improvement  of  which  the  lumber  waa  used  by 
the  Southern  Steel  Company  (a  claim  of  such 
lien  havinf^  been  recorded  within  three  months 
from  the  tmie  the  lumber  was  so  furnished),  and 
for  other  purposes.  It  was  claimed  by  White, 
who  was  the  owner  of  a  sawmill,  that  a  contract 
was  made  by  him  with  the  Georgia  Steel  Com- 
pany to  saw  lumber  from  its  timber,  and  that 
certain  lumber  was  sawed  thereunder  and  deliv- 
ered to  this  company,  all  of  which  was  paid  for, 
and  that  the  lumber  thereafter  sawed  was  de- 
livered bv'him  to  the  Southern  Steel  Company, 
who  used  the  same  in  the  improvement  of  the 
real  estate  of  the  Georgia  Steel  Company,  on 
the  property  of  which  the  lien  was  claimed. 
The  only  witness  introduced  upon  the  trial  of 
the  case  was  White,  who  testified  that  under  a 
letter  to  him  (introduced  in  evidence),  written 
on  the  letterhead  of  the  Georna  Iron  ft  Coal 
Company  and  signed  by  "J.  Farmer,  Supt.," 
ordering,  the  plaintiff  to  cut  lumber,  he  sawed 
from  timber  on  the  lands  of  the  Geor^a  Steel 
Company  17,000  feet  of  lumber  and  delivered  it 
to  Farmer,  who  said  he  was  the  superintendent 
of  this  company,  and  afterwards  delivered  the 
Inmber  for  the  price  of  which  the  suit  is  brought 
to  the  Southern  Steel  Company.  He  testified 
that  he  understood  the  Southern  Steel  Conipany 
''bought  out*'  the  Georgia  Steel  Company. 
There  was  no  legal  testimony  to  show  any  con- 
nection between  the  two  companies,  and  there 
was  no  testimony  sufficient  to  require  a  finding 
that  the  Georgia  Steel  Company  authorized  a 
delivery  of  the  lumber  to  the  other  company,  or 
ratified  such  delivery.  Held,  the  following  let- 
ter: "Georgia  Iron  ft  Coal  Company.  Cole 
City,  Georgia,  Sept.  5.  1906.  Mr.  T.  C.  White, 
Pisgah,  Ala.— Dear  Sir:  In  line  with  our  con- 
versation regarding  sawmill  and  bill  of  lumber, 
I  am  pleased  to  advise  you  that  I  am  in  posi- 
tion to  offer  you  a  bill  of  lumber  of  100,000  feet 
to  begin  on.  We  will  no  doubt  need  more  lum- 
ber tnan  above  amount,  but  the  100,000  feet 
will  Justify  you  putting  your  mill  up  here.  As 
a  matter  of  fact,  and  in  line  with  our  agree- 
ment, we  will  expect  yon  to  cut  and  deliver  on 
oar  railroad  this  bill,  and  all  other  bills,  for  ^ 
per  1,0(X)  feet.  Also  expect  you  to  begin  cut- 
ting this  bill  15  days  from  date  of  this  letter. 
Please  acknowledge  receipt  of  this  letter,  and 
advise  whether  or  not  you  will  be  able  to  do 
this.  Yours  very  truly,  J.  Farmer,  Supt." — 
was  inadmissible  in  behalf  of  the  plaintiff  to 
bind  the  Georgia  Steel  Company  to  pay  for  any 
lumber  cut  in  pursuance  of  such  letter;  it  not 
appearing  that  Farmer^  whose  name  was  signed 
thereto,  was  the  superintendent  or  other  agent 
or  officer  of  the  Georgia  Steel  Company,  or  that 
the  latter  authorized  any  one  to  write  such  let- 
ter, or  afterwards  ratified  the  same. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent.  Dig.  {  1651 ;   Dec.  Dig.  §  878.»] 


2.  BviDClfCB    (I     378*)  —  DOOUIONTAXT    Evi- 

DE{f  OB— Authentication. 

It  was  error  to  admit  in  evidence  the  fol« 
lowing  letter;  "Gadsden,  Ala.  3/17/1908.  T. 
C.  White,  Esq.,  Trenton.  Georgia— Dear  Sir: 
Yours  5th  received  while  I  was  away  from 
home.  I  would  advise  you  to  hold  on  to  your 
lumber,  ready  to  sell  it  to  the  new  company. 
I  don^t  think  it  will  be  long  before  you  will  be 
called  on  for  it.  Respy,  B.  T.  Shuler"— it  not 
appearing  by  any  legal  evidence  that  the  one 
whose  name  was  signed  thereto  was  authorized 
to  write  such  letter  by  either  of  the  companies, 
or  that  he  was  an  agent  or  officer  of  either  of 
such  companies. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1651 ;   Dec  Dig.  (  378.*] 

3.  Evidence  (§  471*)  —  Opinion  Evidbnce  — 

Admissibility. 

It  was  error  to  admit,  over  objection  of  the 
defendants,  evidence  of  White  "that  I  supposed 
J.  Farmer  was  the  superintendent  of  the  Geor- 
gia Steel  Company,  or  the  Southern  Steel  Com- 
pany." Such  evidence  merely  expressed  the 
opinion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  SS  2149-2185 ;  Dec.  Dig.  |  471.*] 

4.  Principal  and  Agent  (|  22*)— Evidknce 

OF  AOBNCT— AaKNT*S  DECLABATION. 

It  was  error  to  admit,  over  objection  of  the 
defendants,  testimony  of  White  that  J.  EVirmer 
had  stated  to  him  that  he  was  superintendent  of 
and  represented  the  Georgia  Steeh  Company. 
Agency  cannot  be  proved  by  the  declamtions  of 
the  agent 

[Bid.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  40;    Dec.  Dig.  i  22.*] 

5.  Appeal  and  Ebbor  (|  1078*)  —  Review — 
Waiver  of  Error  in  Appellate  Court. 

Error  was  assigned  on  the  order  of  the 
court  overruling  the  demurrer  of  the  defendants 
to  the  petition  of  the  plaintiff ;  but  no  reference 
to  this  point  was  maae  in  the  brief  of  counsel 
for  the  plaintiffs  in  error,  and  it  will  be  con- 
sidered as  abandoned. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4256-4261;  Dec  Dig.  i 
1078.^1 

6.  Contracts  (f  352*)— Question  fob  Jubt— 
Parties— Privity. 

Regardless  of  whether  there  was  a  contract 
between  White  and  the  Georgia  Steel  Company, 
as  claimed  by  the  former,  the  evidence  was  not 
such  as  to  require  a  finding  that  the  Georgia 
Steel  Company  was  liable  to  pay  for  the  Inmber 
delivered  by  White  to  the  Southern  Steel  Com- 
pany, there  being  no  legal  testimony  showing 
what,  if  any,  connection  this  company  had  with 
the  other  comi>any,  nor  any  testimony  requiring 
a  finding  that  the  Georg[ia  Steel  Company  orig- 
inally authorized  a  delivery  of  the  lumber  to 
the  other  company,  or  ratified  such  delivery, 
and  the  accounts  being  made  out  against  the 
Southern  Steel  Company  by  White,  who  testi- 
fied that  he  supposed  that  it  was  the  company 
which  owed  him  the  account.  The  court  erred 
in  directing  a  verdict  against  the  Georgia  Steel 
Company  for  the  price  of  the  lumber  so  deliv- 
ered. 

[Eid.  Note.— For  other  cases,  see  Contracts,^ 
Dec.  Dig.  I  352.*] 

7.  Mbohanics'  Liens  (|  45*)— Sebyices  and- 
Materials  Furnished. 

Where  the  owner  of  a  mill  saws  lumber 
from  timber  of  another  under  contract  with  the 
latter  to  be  paid  therefor  a  named  sum  per 
1,000  feet,  and  he  delivers  the  lumber  to  the 
owner  of  the  land  or  his  agent,  and  the  latter 
uses  it  in  the  improvement  of  the  owner's  real 
estate,  the  owner  of  the  mill  does  not  occupy  the 
position  of  a  materialman  furnishing  material 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlss  it  Rep*r  Indeic^ 
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for  the  impzoTement  of  real  estate,  and  cannot, 
as  sach,  assert  a  lien  for  the  amount  contracted 
to  be  paid  for  the  sawing  of  the  lumber  against 
such  property  in  the  improvement  of  which  the 
lumber  is  used. 

[Ed.  Note.— For  other  cases,  see  Medianics' 
Liens,  Dec.  Dig.  |  45.*] 

8.  Mechanics'  Liens  (I  132*)— Pbocebdings 
TO  Pbbfect— Filing  Claim. 

If  the  proprietor  of  a  sawmill,  under  Civil 
Code  1910,  I  3356,  seeks  to  assert  a  lien  under 
section  3354,  after  surrender  of  the  lumber 
sawed,  he  must  record  his  lien  within  10  days, 
as  required  by  the  latter  section. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  t§  190-207;  Dea  Dig.  i 
132.*] 

9.  Mechanics'  Liens  ({  281*)— Enfobobmsnt 
—Sufficiency  of  Evidence. 

Where  facts  exist  under  which  the  proprie- 
tor of  a  sawmill  can  have  a  materialman's  lien 
on  real  estate  for  lumber  sawed  for  the  owner 
from  timber  belonging  to  the  latter  and  furnish- 
ed to  improve  his  real  estate,  no  such  lien  is 
shown  to  exist  by  merely  proving  that  the  for- 
mer furnished  the  lumber  to  another,  who  used 
it  in  improving  such  real  estate.  Pittsburg 
Plate  Glass  Co.  v.  Peters  Land  Co.,  123  Ga. 
723.  51  S.  B.  725;  Central  of  Georgia  Ry.  Co. 
V.  Shiver,  125  Ga.  218  53  S.  E.  610.  If  lum- 
ber  thus  sawn  is  furnished  to  a  contractor,  in 
a  proceeding  to  foreclose  a  materialman's  lien, 
a  prima  facie  case  is  not  made  out  by  proving 
merely  the  value  of  the  material  furnished  and 
that  it  was  used  in  the  improvement  of  the  real 
estate,  in  view  of  the  provisions  of  Civil  Code 
1910,  i  3352,  that  *Un  no  event  shall  the  aggre- 
gate amount  of  liens  set  up  hereby  exceed  the 
contract  price  of  the  improvements  made."  Ste- 
vens V.  Georgia  Land  Co.,  122  Ga.  317,  50  S. 
B.  100. 

(a)  The  court  erred  in  directing  a  verdict  fix- 
ing a  lien  on  the  property  of  the  Georgia  Steel 
Company.  The  entire  verdict  and  judgment  in 
favor  of  the  defendant  in  error  is  directed  to  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  565-572;  Dec  Dig.  | 
281.»] 

E^ror  from  Superior  Court,  Dade  County ; 
A.  W.  FIte,  Judge. 

Action  by  T.  C.  White  against  the  Georgia 
Steel  Company  and  another.  From  a  judg* 
ment  for  plaintiff,  defendants  bring  error 
Reversed. 

ChambliBs  A  Chambliss  and  Payne,  FOust 
ft  Tatum,  for  plaintiffs  in  error.  W.  P.  Mc- 
Clatchey,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


<186  Oa.  448) 

JOHNSON  V.  SAMS. 

^Supreme  Court  of  Georgia.     June  17,  1911.) 
(8yllahu9  hy  the  Court.) 

1.  EaSEICBNTS    (§    61*)  —  OBSTBUOnONS  —  Bb- 
MOVAL. 

The  ordinary  of  Mcintosh  county  has  ju- 
risdiction of  a  proceeding  to  remove  obstruc- 
tions from  an  alleged  private  way  existin|r  by 
prescription  over  the  lands  of  another  within 
the  limits  of  the  town  of  Darien.     Civil  Code 


1910,  f  825;    Duggan  ▼.  Cox,  78  Ga.  158^  1 

S.  E.  428. 

[EM.  Note.— For  other  cases,  see  EJasements, 
Cent.  Dig.  §§  134r-137 ;    Dec.  Dig.  {  61,*] 

2,  Easements  (S  61*)— Acquisition  of  Right 

—Pbescbiption  . 

To  sustain  an  application  for  the  removal 
of  obstructions  from  an  alleged  private  way,  the 
right  to  which  is  based  upon  prescription  by 
seven  vears'  user,  it  is  essential  that  ne  show, 
not  only  that  he  has  been  in  the  uninterrupted 
use  thereof  for  seven  years  or  more,  that  it 
does  not  exceed  15  feet  in  width,  and  that  it  is 
the  same  15  feet  originally  api)ropriated,  but 
that  he  had  kept  it  open  and  in  repair  dur- 
ing such  period.  Collier  v.  Farr,  81  Ga.  749, 
7  S.  E.  860,  and  cases  cited;  Nashville,  etc., 
Ry.  Co.  V.  Coats,  133  Ga.  820,  66  S.  E.  1085. 

(a)  In  the  present  case  there  was  evidence 
that  the  defendant  had  kept  the  alleged  private 
way  open,  and  had  permitted  the  applicant  for 
the  removal  of  the  obstructions  to  use  It,  but 
there  was  no  evidence  tending  to  show  that  the 
applicant  had  kept  it  open  and  made  repairs  on 
it;  and  hence  the  evidence  was  insufficient  to 
authorize  the  ordinary  to  pass  an  order  requir- 
ing the  removal  of  the  obstructions.  Accord- 
ingly the  judge  of  the  superior  court  erred  in 
sustaining,  on  certiorari,  tne  judgment  of  the 
ordinary  ordering  such  removal. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §S  134-137;    Dec.  IMg.  ^  ei.*l 

Error  from  Superior  Coart,  Mcintosh 
County;  P.  E.  Seabrook,  Judge. 

Petition  by  Lewis  Sams  against  Mary 
Johnson  for  removal  of  obstnictlons  of  pri- 
vate road.  From  an  order  for  such  remov- 
al, defendant  brings  error.    Reversed. 

Wm.  De  R.  Barclay,  for  plaintiff  in  error. 
Chas.  M.  Tyson,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(U6  Oa.  698) 
ALDRIDGB  v.  COLE. 
(Supreme  Oourt  of  Georgia.     July  14,  1911.) 

(Byttahu9  hy  the  Court,) 

1.  Justices  of  thb  Peace  (|  133*)--Pbooe- 
dube>— dobmanot  of  judgmenr— issuance 

OF  ElSECUTION. 

On  the  trial  of  a  claim  case  It  appeared 
that  the  judgment,  upon  which  the  execution  is- 
sued, was  rendered  against  the  defendants  in 
a  justice's  court  of  CoflPee  county,  May  4.  1806; 
the  execution  was  issued  on  May  10,  1896;  an 
entry  of  "backing*'  on  the  execution  was  made 
by  a  justice  of  the  peace  of  Appling  county 
July  30,  1896;  a  judgment  was  rendered  Janu- 
ary 20,  1906,  establishing  a  copy  of  the  lost 
original  execution,  by  the  justice  of  the  peace 
in  Coffee  county  who  rendered  the  original 
judgment;  and  an  entry  on  such  established 
copy  execution  of  a  levy  on  land  situated  in 
Appling  county  was  made  by  the  sheriff  of  the 
last-named  county  July  11,  1906  (the  levy  re- 
citing that  the  defendants  were  then  in  posses- 
sion), to  which  land  the  claim  was  interposed. 
Held,  that  the  court  properly  dismissed  the  levy 
on  the  ground  of  the  dormancy  of  the  judgment. 
Civ.  Code  1910,  S  4355. 

(a)  An  entry  of  the  execution  as  follows: 
"Entered  on  general  execution  docket,  this  Oc- 
tober 25,  lOOO^'—signed  by  the  clerk  of  the  su- 
perior court  of  Appling  county,  did  not  prevent 
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the  dormancy  of  the  Judgment,  as  Oivii  Code 
1910,  {  4356  provides  that,  "if  execution  issues 
from  a  court  having  no  execution  doclcet,  said 
record  [the  record  of  the  execution]  shall  be 
made  upon  the  execution  docket  [not  the  general 
execution  docket]  of  the  superior  court  of  the 
county  where  the  defendant  resides.'*  Nowell 
V.  Haire,  116  Oa.  386,  42  S.  B.  719 ;  Smith  v. 
Bearden,  117  Ga.  822,  45  S.  B.  59;  Oolumbus 
Fertilizer  Co.  v.  Hanks,  119  Ga.  950,  47  S.  B. 
222;  Rountree  v.  Jones,  124  Ga.  395,  52  S.  B. 
325 ;  Palmer  v.  Inman,  126  Ga.  519,  55  8.  BI 
229. 

(b)  A  levy  of  the  execution  made  by  the  sher- 
iff of  Appling  county  on  June  2,  1896,  prior  to 
the  *'backinr'  of  the  execution  by  a  justice  of 
the  peace  of  that  county,  entered  Julv  30,  1896, 
was  unauthorized.  Formby  v.  Shackleford,  94 
Ga.  670,  21  Sw  BL  711;  Wilcher  v.  Pool,  121 
Ga.  805,  48  S.  R  956.  Therefore  neither  such 
levy,  nor  the  pendency  of  claims  filed  to  the 
property  so  levied  on,  by  persons  other  than 
the  daimants  in  the  present  case,  prevented  the 
dormancy  of  the  judgment. 

(c)  Nor  was  the  dormancy  of  the  Judgment 
prevented  by  a  levy  of  the  execution  madebv 
the  sheriff  of  Appling  county  on  July  31,  1908, 
and  the  pendency  of  a  claim,  filed  to  the  prop- 
erty so  levied  upon,  by  one  other  than  the  claim- 
ants in  the  present  case,  as  this  levy  was  not 
made  within  seven  years  either  from  the  issu- 
ance of  the  execution  or  the  "backing**  of  the 
same  by  tiie  justice  of  the  peace  of  Appling 
county. 

[Bd.  Note.~For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  S$  413-417;  Dec.  Dig.  | 
188.»] 

2.  ADMISSIBILITT  of  E^rIDENOB. 

It  follows  that  the  court  did  not  err  In 
rejecting  the  evidence  tending  to  show  the  facta 
referred  to  in  the  subdivisions  (a),  0>)f  ^^nd  (c) 
of  the  foregoing  headnote. 

Error  from  Superior  Court,  Appling  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Claim  case  between  William  Aldridge  and 
It,  B.  Cole.  From  a  judgment  dismissing  the 
levy,  Aldridge  brings  error.    Affirmed. 

Y.  B.  Padgett,  for  plaintiff  in  error.  Al- 
vin  V.  Sellars,  for  defenaant  in  error. 

FISH,  O.  J.  Judgment  afllrmed.  All  the 
Jnfitlceg  concur;  LUMPKIN,  J^  apedally. 


(186  Qa.  684) 

ATHENS  MUT.  INS.  CO.  t.  EVANS. 
(Supreme  Court  of  Qeorgia.    July  13,  .1911.) 

(Byllahu9  hy  the  Court.) 

1.  irbttbakcb  (|  643*)— actiok  on  poliot— 
Pleading. 

Eivans  brought  suit  on  a  policy  of  fire  in- 
snrance,  making,  among  others,  substantially 
the  following  allegations  in  the  original  peti- 
tion and  the  amendment  thereto:  The  house  in* 
sured  was  erected  for  him  by  a  firm  of  contrac- 
tors, with  the  understanding  they  were  to  have 
deed  to  the  same  to  secure  the  amount  due  them 
for  building  it.  This  deed,  which  was  made 
after  the  policy  was  issued,  was  void  because 
the  debt  to  secure  which  it  was  given  was  in- 
fected with  usury.  Pending  the  suit,  Evans 
assigned  the  policy  to  the  contractors,  and  the 
suit  was  amended  so  as  to  proceed  in  the  name 
of  Evans,  for  their  use.  The  plaintiff  prayed 
for  a  recovery  of  the  amount  of  the  potior,  and 
in  an  amendment  prayed  for  a  reformation  of 
it,  so  that  its  provisions  would  conform  to  an  > 


alleged  agreement  between  EraBS  and  the  agent 
issnmg  the  policy,  made  when  the  policy  was 
issued,  as  to  what  its  provisions  should  be.  The 
insurer  pleaded,  among  other  things,  that  the 
policy  was  void  because  of  the  execution  of  the 
deed,  by  reason  of  certain  stipulations  in  the 
policy.  The  jury  rendered  the  following  ver- 
dict, "We,  the  jury,  find  for  the  plaintiff,  prin- 
cipal S500,  interest  $S0.09,  making  a  total  of 
$580.69,'*  upon  which  a  judgment  was  rendered, 
providing  that  the  plaintiff  recover  of  the  de- 
fendant the  amounts  named  in  the  verdict  and 
costs.  H^di  there  waa  no  error  in  overruling 
the  demurrer. 


[Bd.   Note.— For  other 
Dec.  Dig.  I  643.*] 


caaea,  aee  Inanimnce^ 


2.   USUBT  (I   111*)— AcnoWa— DEFEN8E8. 

The  fact  that  pending  the  suit  the  policy 
was  transferred  to  the  contractors  to  secure  the 
debt  to  secure  which  the  deed  was  given,  and 
that  the  suit  proceeded  by  amendment  in  the 
name  of  Bvans,  for  their  use,  did  not  prevent 
the  plaintiff  from  showing  the  deed  to  be  void 
for  usury. 

[EM.  Note.— For  other  cases,  see  Usory,  Dee. 
Dig.  i  111.*! 

8.  Usury  (§  117*)— Tbawsaotions  Iwvalii>- 

sufficienct  of  evidengb. 

The  testimony  of  a  member  of  the  firm  of 
contractors  above  referred  to  was  as  follows: 
They  agreed  to  build  the  house  "for  the  actual 
costs  of  materials  and  labor,  with  no  charge 
for  our  services.  We  delivered  the  house  to 
Evans  December  1,  1006,  when  he  owed  us 
$698.52  for  cost  of  labor  and  material,"  less  a 
credit  of  $50.  $6.48  was  added  as  interest  from 
December  1  to  December  81,  1906,  when  Evans 
gave  his  note  for  $655  and  the  deed  to  secure 
it  **We  charged  1  per  cent  for  December  1st 
to  December  Slst.  Evans  and  we  agreed  that 
$656  was  the  cost  of  building  the  house,  and 
was  the  amount  due  us.  We  had  no  written 
contract  The  verbal  a^ement  was  that  he 
was  to  have  us  build  him  a  house,  and  he  be 
allowed  to  pay  for  it  in  monthly  installments  of 
SIO.  Closed  this  agreement  by  taking  a  note 
tor  the  whole  amount;  made  no  new  agreement 
I  told  him  he  owed  $656,  and  he  agreed  to  pay 
it,  and  gave  his  note  for  it  These  are  the 
original  figures  on  which  the  settlement  was 
made  December  31  st  They  show  the  settle- 
ment." Tbere  was  introduced  in  evidence  an 
itemized  statement  of  an  account  for  labor  and 
material  in  favor  of  the  contractors,  showing 
amount  due  December  1,  1906  (after  deducting  a 
credit  of  $50,  paid  October  16^  1906),  to  be 
$64&52.  and  showing  that  there  was  added  to 
this  amount  $6.48  as  Interest  for  one  month,  and 
that  the  amount  due  December  81,  1906.  was 
$656.  Held,' that  this  testimony  was  sufficient 
to  authorize  the  jury  to  find  that  the  note  to 
secure  which  the  deed  was  given  contained 
usury,  and  that  the  deed  was  void. 

[EM.  Note.— For  other  cases,  see  Usniy,  Dee. 
Dig.  I  117-*) 

4.  Insurance  (§  328*)— FoBFEmmc  of  Oon- 
TBAOT— Changs  of  Ownership— Invaud- 
mr  OF  Deed. 

Where  a  policy  of  fire  insurance  provides 
that,  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shaU  be  void,  *  *  *  if  any  chan^ 
other  than  by  death  of  an  insured,  take  place  m 
the  interest,  title,  or  possession  of  the  subject 
of  the  insurance  (except  change  of  occupants 
without  increase  of  hazard),  whether  by  legal 
process  or  judgment  or  by  voluntary  act  of  tiie 
insured  or  otherwise,**  and  after  the  issnanoe 
of  the  policy  a  deed  is  made  by  the  Insurer  to 
his  creditor  to  secure  a  debt  withoot  the  agree- 
ment referred  to  above  being  indorsed  on  or 
added  to  the  policy,  such  deed  does  not  vitiate 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  D««.  Dig.  ft  Am.  Dig.  Key  No.  Series  4  Rep'r  Indsass 
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thejwlicy,  If  the  deed  is  void  for  flstiry.    Phcen- 
iz  tns.  Go.  y.  Asbury, .  102  Qa.  565,  27  a  BX 

eer. 

[Ed.  Note.~For  other  cases,  see  Insarance, 
Cent,  Dig.  |  802;  Dec.  Dig.  {  328.*1 

6.  SurrriciENCT  or  Evidence. 

The  evidence  was  sufficient  to  support  the 
Tsrdict. 

'  Error    ftom    Superior    Court,    Taliaferro 
County;  D.  W.  Meadow,  Judge. 

Action  by  O.  L.  Evans,  for  use,  etc,  against 
the  Athens  Mutual  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Ainrmed. 

T.  S.  Mell»  for  plaintiff'  In  error.  SamL  H. 
Sipley,  for  defendant  in  error. 

HOLDEN,  X  Judgment.  afELrmed.  All  the 
JiiBticeB  concur. 

(136  Qa.  648) 

MARSHAUli  et  al.  v.  PIERCE  et  al. 
(Supreme  Court  of  Georgia.  July  12,  1911.) 

(SvllahuB  hy  the  C^w^J 

1.  MOBTOAGEB  (§  188*>— RIGHTS   OF  PABTIIfr- 

Action  fob  Possession. 

If  the  grantee  in  a  security  deed  goes  into 
possession  of  the  land  thereby  conveyed  under 
no  other  claim  than  such  a  deed,  he  is  in  pos- 
session simply  for  the  purpose  of  applying  the 
rents,  issues,  and  profits- to  the  satisfaction  of 
his  debt;  and,  when  the  net  amount  received  by 
him  from  the  proceeds  of  the  land  is  equal  to 
or  greater  than  the  amount  of  his  debt,  his  right 
of  possession  ceases,  and  the  grantor,  or  his 
legal  representative,  and,  if  none,  bis  heiis,  may 
bring  an  action  jto  recover  the  land. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Pig.  a  471-475 ;   Dec.  Dig.  |  188.*] 

2.  BjECTMENt  (§  127*)— Rents  and  Peofits— 

RecovEBT. 

In  a  suit  to  recover  land  and  oancel  the 
deeds  of  the  defendant  as  clouds  on  the  plain- 
tiff's title,  the  plaintiff.  If  entitled  to  recover 
the  land,  may  also  recover  the  rents,  issues,  and 
profits  while  possession  of  the  land  was  wrongs 
fully  Withheld  by  the  defendant 

[JSd.  Notew— For  other  cases,  see  Ejectment, 
Cent  Dig,  U  43S-443;   Dec.  Dig.  t  127.*] 

8.  Evidence  (§  471*)  —  Opinion  Evidence  — 
Imfbession  of  Witness. 

A  witness  will  be  allowed  to  testify  to  his 
'Mmpression''  if  derived  from  recollection ;  but  if 
It  be  merely  his  belief  founded  on  heatsay,  or 
his  own  deduction  or  inference  from  the  facts, 
tile  testimony  is  incompetent 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2149-2185;    Dec  Dig.  |  471.*] 

4.  Vendob  and  PaBCHASEB  a  242*)  — Bona 

Fide  Pubchasebs-^Evidbngb. 

In  an  action  by  the  holder  of  an  equity 
against  a  purchaser  for  value  from  the  former's 
grantee  upon  proof  of  purchase  and  payment, 
and  in  the  absence  of  circumstances  sufficient 
to  put  the  purchaser  on  notice  of  the  plaintiffs 
equity,  the  burden  is  on  the  plaintiff  to  show 
actual  or  imputable  notice  of  his  equity  to  the 
purchaser  at  the  time  of  his  purchase.  The 
mere  fact  that  the  purchaser  took  a  quitclaim 
deed  is  insufficient  of  itself  to  negative  the  pur- 
chaser*s  good  faith,  so  as  to  cast  upon  him  the 
burden  of  establishing  the  fact  that  he  bought 
without  notice  of  the  plaintiff's  equity. 

(a)  In  view  of  the  Indefiniteness  of  the  evi- 


dence relating  to  the  time  and  manner  of  acqair- 
ing  possession  by  the  grantee  of  an  absolute 
deed,  no  ruling  is  made  as  to  the  applicability 
of  section  3258  of  the  Civil  Code  (1910),  inhib- 
itive  of  parol  proof  (except  in  cases  of  fraud), 
to  show  an  absolute  deed  to  be  a  mortgage  as 
between  the  parties.  , 

[Ed.  Note. — For  other  casee^  see  Vendor  and 
Purchaser,  Ont  Dig.  H  603-605;  Dec.  Dig.  | 
242.*] 

Brror  from  Superior  Court,  Taylor  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Action  by  £3.  C.  Pierce  and  others  against 
the  executors  of  T.  J.  Marshall  and  others. 
From  a  Judgment  for  plaintiffs,  the  defend- 
ants bring  error.    Reversed. 

Hardenian,  Jones,  Callaway  ft  Johnston, 
and  C.  B.  Marshall,  for  plaintiffs  in  error.. 
Jerre  M.  Moore,  W.  El  Steed,  and  Jos.  JH 
Pottle,  for  defendants  is  error. 

E7VANS,  P.  J.  B.  C.  Pieit!e  and  his  nide 
children  brought  suit  against  the  executors 
of  T.  J.  Marshall,  Gorman  &  Huggins  and 
the  Middle  Georgia  Land  ft  Lumber  Company 
to  recover  a  certain  tract  of  land  and  to  can- 
cel certain  deeds  as  a  cloud  upon  their  title. 
On  demurrer  it  was  held  that  the  plaintiffs' 
petition  set  forth  a  cause  of  action.  ,  Pierce 
y.  Middle  Georgia  Land  ft  I^imber  Co.,  181 
Ga.  99,  61  8.  B.  1114.  In  substance,  the 
plaintiffs,  suing  as  heirs  at  law  of  Mrs. 
Pierce,  alleged,  as  a  basis  of  recovery,  that 
Mrs.  Pierce,  being  a  married  woman*  con- 
veyed the  premises  in  dispute  to  T.  J.  Mar- 
shall;  that  the  consideration  of  the  convey* 
ance  was  to  secure  the  debt  of  the  grantor's- 
husband;  that  the  debt  was  infected  with 
usury,  and  had  since  been  paid;  that  Mar- 
shall conveyed  the  land  by  quitclaim  deed  to 
Gorman  and  Huggins,  who  at  the  time  of 
their  alleged  purchase  had  notice  of  the  facts 
and  circumstances  under  which  Marshall  ac- 
quired title.  Upon  the  remand  of  the  case 
for  trial  certain  amendments  were  submitted, 
and  demurrers  filed  to  the  petition  as  amend- 
ed. Some  of  the  demurrers  were  sustained 
and  some  were  overruled,  and  the  case  pro- 
ceeded to  trial,  resulting  in  a  verdict  for  the 
plaintlfta.  The  court  refused  to  set  aside 
the  verdict  on  motion,  and  the  defendants 
excepted. 

[1]  1.  When  the  case  was  considered  on 
demurrer,  it  was  held  that  the  allegations  of 
the  original  petition  respecting  the  pay- 
ment of  the  debts  alleged  to  have  been  the 
consideration  of  the  deeds  from  Mrs.  Pierce 
to  Marshall  were  defective  by  reason  of  a 
failure  to  allege  the  time  of  payment  or  to 
give  sufficient  reasons  for  the  pleader's  in- 
ability to  give  the  exact  dates  of  payment 
An  amendment  was  allowed  wherein  it  was 
alleged  that  one  J.  A.  Steed,  as  the  agent  of 
T.  J.  Marshall,  had  collected  the  rents  from 
the  land  during  the  years  from  1S90  to  1903, 
inclusive,  and  had  paid  the  same  to  Marshall 
during  these  years  as  credits  upon  the  debt. 
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and  tbat  the  rents  so  received  were  sufficient 
in  amount  to  fully  discharge  the  debt,  but 
that  petitioners  were  unable  from  lack  of 
Information  to  give  the  exact  dates  and 
a.mount8  of  the  various  payments ;  that  J.  A. 
Steed  kept  no  record  of  his  payments,  and  pe- 
titioners were  unable  to  allege  more  accu- 
rately the  time  of  Marshall's  receiving  the 
payments.  Though  these  allegations  may  not 
measure  up  to  the  requirements  of  a  tech- 
nical plea  of  payment,  yet  they  are  sufficient 
as  alleging,  in  connection  with  other  parts 
of  the  petition,  that  the  alleged  creditor 
while  in  possession  of  the  land,  through  his 
agent  collected  the  rents  for  the  specific 
years,  which  were  sufficient  to  discharge  the 
debt  *'If  the  grantee  in  a  security  deed  goes 
Into  possession  of  the  land  thereby  conveyed 
under  no  other  claim  than  such  a  deed,  he 
is  in  possession  simply  for  the  purpose 
of  applying  the  rents,  Issues,  and  profits 
to  the  satisfaction  of  his  debt;  and,  when 
the  net  amount  received  by  him  from  the 
proceeds  of  the  land  is  equal  to  or  greater 
than  the  amount  of  his  debt,  his  right  of 
possession  ceases,  and  the  grantor,  or  his 
legal  representatives,  and,  if  none,  his  heirs, 
may  bring  an  action  to  recover  the  land." 
Gunter  v.  Smith,  113  Ga.  18,  38  S.  E.  374. 

[2]  2.  An  amendment  to  the  petition  was 
allowed  wherein  the  plaintiffs  alleged  that 
the  defendants  had  cut  from  the  land  700,000 
feet  of  lumber  of  the  value  of  $3,500,  had 
gathered  and  sold  turpentine  extracted  from 
the  trees  of  the  value  of  $1,000,  and  had  re* 
celved  $3,000  from  the  use  of  the  water  pow- 
er and  water  privileges  on  the  land;  and 
judgment  was  prayed  for  these  sums.  These 
allegations  were  attacked  by  demurrer,  be- 
cause it  was  alleged  that  in  the  doing  of  the 
acts  complained  of  the  defendants  were  tres- 
passers and  the  subject-matter  of  the  recov- 
ery was  damages,  and  an  improper  standard 
•of  measuring  damages  was  averred.  We  do 
not  deem  it  necessary  to  set  out  in  extenso 
these  allegations.  Their  tenor  was  to  charge 
the  defendants  with  having  received  certain 
Issues  and  profits  in  the  land,  and  the  allega- 
tions were  germane  to  the  original  cause  of 
action,  which  was  to  recover  the  land  and 
cancel  the  defendants*  deeds  as  clouds  on  the 
plaintiffs'  title.  If  the  plaintiffs  are  entitled 
to  recover  the  land,  they  are  likewise  en- 
titled to  recover  the  rents,  issues,  and  profits. 

[3]  8.  The  following  evidence  was  allowed 
ever  the  defendants'  objection:  *'It  [the 
deed]  was  given  to  secure  money  borrowed. 
I  knew  from  the  conversation  that  passed 
there  that  that  deed  was  given  to  secure 
money;  that  was  the  object.  It  wasn't  a 
sale.  I  wouldn't  undertake  to  say  now  def- 
initely that  Mr.  Marshall  said  this  is  a  se- 
curity deed,  but  I  knew  it  was.  I  knew  it 
from  the  conversation  that  passed.  I  don't 
recollect  what  the  conversation  was,  but  I 
knew  very  well  It  was  a  security  deed.  All 
I  undertake  to  testify  is  that  the  Impression 
Jeft  on  my  mind  from  what  was  said  was 


that  It  was  a  security  deed.  I  couldn't  un- 
dertake to  tell  the  Jury  anything  that  Mr. 
Marshall  sald«  or  Mrs.  Pierce  said,  or  Mr. 
Pierce  said.  I  don't  know  as  I  can  recollect 
anything  that  was  said  about  it;  but,  when 
I  was  called  in  to  witness  it,  I  knew  It  was 
a  security  deed.  The  only  way  I  know  it 
was  a  security  deed  is  by  what  I  heard,  and 
I  can't  tell  you  what  I  heard,  because  I 
don't  recollect.  ♦  ♦  ♦  I  couldn't  recollect 
that  Mr.  Marshall  said  that  it  was  a  security 
deed.  I  don't  recollect  any  conversation 
hardly  that  took  place  at  all.  I  didn't  read 
it."  This  testimony  was  offered  in  support 
of  the  allegation  that  the  deed  from  Mrs. 
Pierce  to  Marshall  was  a  deed  to  secure  a 
debt,  and  its  rejection  was  moved  on  the 
ground  that  it  was  but  an  expression  of  a 
conclusion  of  the  witness.  A  witness  who  is 
unable  to  recollect  the  exact  words  of  a  con- 
versation will  be  permitted  to  relate  their 
substance.  If  in  doing  so  he  says  that  his 
Impression  Is  as  he  purposes  to  narrate,  the 
testimony  is  not  necessarily  objectionable  on 
the  ground  tbat  the  witness'  impression  is 
but  an  inference  from  the  facts.  The  rule 
is  that  the  "impression"  of  a  witness,  if  de- 
rived from  recollection,  is  competent  Frank- 
lin V.  City  of  Macon,  12  Ga.  257;  Moody  v. 
Davis,  10  Ga.  403.  But  If  it  be  merely  his 
belief  founded  upon  hearsay,  or  his  own 
deduction  or  Inference  from  the  facts.  It  is 
incompetent  Peterson  v.  State,.  47  Ga.  524. 
The  witness  in  the  present  case  was  the  clerk 
of  the  superior  court,  and  in  his  official  ca- 
pacity was  called  upon  to  attest  the  deed 
from  Mrs.  Pierce  to  Mr.  Marshall.  There 
was  a  conversation  between  the  parties  in 
the  presence  of  the  witness  as  to  the  char- 
acter of  the  transaction.  The  occurrence  was 
many  years  ago,  and  the  witness  candidly 
confesses  his  inability  to  recall  the  words  of 
the  parties.  But  there  is  one  thing  he  does 
remember  about  the  transaction,  and  that  Is 
the  deed  which  Mrs.  Pierce  executed  to  Mr. 
Marshall  was  given  to  secure  a  debt  We 
think  the  witness'  statement  that  it  was 
his  Impression  that  the  transaction  was  of 
that  character  is  more  a  cautious  mode  of 
expressing  his  recollection  of  what  the  par- 
ties themselves  pronounced  that  transaction 
to  be,  rather  than  his  own  deduction  as  to 
its  nature.  In  B^anklln  v.  City  of  Macon, 
supra,  a  bill  was  filed  to  restrain  the  mu- 
nicipality from  selling  a  certain  lot  of  land 
in  the  city,  which  was  alleged  to  have  been 
perpetually  set  apart  and  dedicated  to  the 
use  of  the  public  when  the  lots  in  that  part 
of  the  city  were  originally  surveyed  and  sold. 
The  plaintiff  introduced  a  witness  who  stat- 
ed that  he  had  been  several  times  a  member 
of  council,  though  he  could  not  recall  the 
exact  years,  that  he  knew  of  the  lot  in  dis- 
pute, and  that  "the  impression  resting  on 
his  mind  was  that  it  was  to  remain  a  per- 
petual reservation,  or  such  was,  as  he  con- 
ceived, the  implied  understanding  at  the  time 
of  the  lease  of  some  of  the   surrounding 
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gtouDd&f.*'  In  holding  that  the  testimony  was 
competent  the  court  said:  "Every  witness 
must  swear  according  to  the  impressions  on 
his  mind.  They  are  the  materials  of  his 
knowledge.  It  is  usually  only  a  more  cau- 
tious mode  of  expressing  their  belief.  They 
mean  to  state  the  substance  of  what  they 
hear  and  recollect,  and  not  the  exact  words. 
The  impressions  of  Mr.  Roland  were  made 
from  the  consultations  of  the  council  cham- 
ber, and  we  think  were  sufficiently  certain 
and  positive  as  to  be  admissible." 

[4l  4.  The  court  charged:  "Where  the  de- 
fendants rely  upon  a  quitclaim  deed  as  title, 
the  presumption  of  good  faith  applicable  to  a 
warranty  title  does  not  arise,  but  the  pre- 
sumption is  that  they  knew  they  were  getting 
only  what  they  actually  got;  and  it  is,  un- 
der such  circumstances,  Incumbent  upon  the 
defendants  to  show  by  proof  that  they 
bought  in  good  faith,  believing  that  they  were 
getting  a  good  title."  Did  this  charge  cor- 
rectly present  the  rule  respecting  the  burden 
of  proof  in  a  suit  by  the  holders  of  a  prior 
equity  to  recover  land  from  a  purchaser  from 
their  grantee?  In  such  cases  the  burden  is 
on  the  purchaser  to  show  that  he  Is  a  pur- 
chaser for  value;  and  when  this  is  made  to 
appear,  and  no  circumstances  are  developed 
tending  to  put  him  on  notice  of  the  plaintiffs' 
equity,  the  burden  Is  shifted  to  the  plain- 
tiffs to  bring  home  notice  of  their  equity  to 
the  purchaser.  Williams  v.  Smith,  128  Ga. 
306,  57  S.  E.  801.  In  the  instant  case  the 
plaintiffs  made  no  charge  In  their  petition 
that  the  expressed  consideration  of  the  quit- 
claim deed  from  Marshall  to  Qorman  and 
Hugglns  was  an  undervaluation  of  the  land. 
Mr.  Gorman  testified  that  he  paid  $600  for 
the  land,  which  was  more  than  its  full  value, 
and  that  he  was  influenced  to  pay  this 
amount  because  of  consequential  benefits 
which  would  accrue  to  his  other  property  from 
the  ownership  of  this  land.  One  of  the  plain- 
t\Sa  testified  that  the  timber  on  the  land  at 
the  time  of  Gorman  and  Hugglns'  purchase 
was  worth  between  (800  and  $1,000,  but  he 
gave  no  estimate  of  the  value  of  the  land. 
The  essential  point  was  whether  Gorman  and 
Hugglns  were  purchasers  without  notice.  The 
court  in  his  Instruction  made  that  largely 
turn  upon  the  effect  of  taking  a  quitclaim 
deed.  While  the  jury  were  instructed  that 
the  taking  of  a  quitclaim  title  did  not  neces- 
sarily negative  good  faith,  they  were  also  in- 
structed that  It  put  the  burden  upon  the  de- 
fendants to  sustain  their  contention  that 
they  purchased  in  good  faith  without  notice 
of  the  plaintiffs'  equity.  We  think  this  was 
stating  the  rule  too  strongly  against  the  de- 
fendants. It  has  been  held  that  the  re- 
ceipt of  a  quitclaim  deed  does  not  of  itself 
prevent  the  party  from  becoming  a  bona  fide 
purchaser.  Moelle  v.  Sherwood,  148  U.  S.  21, 
13  Sup.  Ct  426,  37  L.  Ed.  350.  And  that  a 
quitclaim  does  not  of  Itself  negative  the  pre- 


sumption of  good  faith  In  one  who  holds  un- 
der it  Hammond  v.  Crosby,  68  Ga.  767.  An 
instruction  to  the  effect  that  the  taking  of  a 
quitclaim  deed  put  the  burden  upon  the  de- 
fendant to  prove  that  he  is  Ignorant  of  the 
plaintiff's  equity  reverses  the  rule.  The  Code 
declares  that  a  bona  fide  purchaser  for  value 
and  without  notice  of  an  equity  will  not  be 
interfered  with  by  a  court  of  equity.  Civil 
Code  (1910)  {  4531.  The  plaintiffs  are  in  a 
court  of  equity,  asserting  that  though  the  ap- 
parent legal  title  is  in  Gorman  and  Hugglns, 
yet  at  the  time  they  acquired  such  title  they 
had  notice  of  their  equity.  The  mere  fact 
of  taking  a  quitclaim  title  was  not  sufficient 
to  change  the  rule  respecting  the  burden  of 
proof,  and  the  court's  contrary  instruction 
was  harmful  error  to  the  plainUff. 

The  deed,  from  Mrs.  Pierce  to  Mr.  Marshall 
was  absolute  in  form.  The  evidence  does  not 
show  with  clearness  how  Mr.  Marshall  got 
possession  of  the  land  or  the  time  when  he 
entered  Into  x)ossesslon.  Hence,  we  do  not 
feel  called  upon  In  the  present  state  of  the 
record  to  decide  the  applicability  of  Civil 
Code  (1910)  §  3258,  providing  that  a  deed  :ab- 
solute  on  its  face  and  accompanied  by  posses- 
sion shall  not  be  proved  at  the  instance  of 
the  parties  by  parol  evidence  to  be  a  mort- 
gage only,  unless  fraud  In  its  procurement  Is 
the  issue  to  be  tried. 

Judgment  reversed.  All  the  JusticeB  eon- 
cur. 

(lae  Oa.  668) 
MOORB  v.  STATBw 
(Supreme  Court  of  Georgia.    July  12,  1911.) 

(8yllahu9  hy  the  Court.) 
1.  (Tbihinal  I/AW  (I  922»V— TaiAii— IwsTBTJC- 

TIONS— CrBDIBILITT  OP  WrTWBSS. 

Upon  the  trial  of  one  charged  with  murder, 
the  court  charged  the  jury,  regarding  the  testl* 
mony  of  a  witness  who  testified  for  the  state, 
as  follows:  "If  you  believe,  previously  to  tiiis 
trial,  Strickland  did  go  before  the  grand  jury 
of  this  county,  made  sworn  statements  before 
them  as  to  matters  relevant  to  this  issue,  con- 
tradicting himself  as  to  such  matters  even  be- 
fore '  that  body,  first  swearing  before  them  he 
knew  nothing  at  all  about  this  transaction,  aft- 
erwards telling  them  that  he  did,  then  comes 
before  you  and  swears  to  matters  relevant  to  the 
issue  in  this  case,  in  contradiction  of  some  parts, 
or  all,  of  the  relevant  matters  he  swore  to  be- 
fore that  body  concerning  this  transaction,  and 
yon  believe  that  whatever  be  said  before  that 
body  was  voluntarily,  knowingly,  and  willfully 
said  by  him,  then  you  should  disregard  his  tes- 
timony in  your  investinition  of  this  case.  On 
the  other  hand«  If  you  oelieve,  although  he  may 
have  sworn  differently  before  that  body  to  what 
he  has  in  the  trial  of  this  case  as  to  sudi  rele- 
vant matters,  contradicted  himself  in  that  way, 
he  was  influenced  to  make  such  statements  be- 
fore that  body  through  fear  either  that  his  life 
might  be  taken  or  bodily  harm  might  come  to 
him,  and  that  was  the  cause  of  his  statements 
or  testimony  before  that  body,  then  1  charge 
you,  gentlemen,  if  you  find  his  testimony,  as  de- 
livered in  this  case,  is  corroborated  by  other 
competent  and  credible  evidence,  or  is  corrobo- 
rated by  the  proven  circumstances.  In  this  case, 
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yoa  would  ttill  consider  it  in  arrivinff  at  your 
verdict  in  this  case."  Held,  that  this  charge 
was  not  error  requiring  a  new  trial  for  any 
reason  assigned  by  movant,  in  view  of  the  entire 
charge. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law.  Gent  Dig.  H  2210-^2218;  Dec.  Dig.  i 
922.*] 

Z  MoTioif  TOR  New  Trial  —  Ambudhknt — 
Grounds. 

There  is  no  merit  in  the  ground  of  the 
amendment  to  the  motion  for  a  new  trial  that 
the  court  "failed  to  leave  to  the  jnry  the  ques- 
tion of  veracity  of  the  witness  Strickland  [the 
witneas  referred  to  in  the  preceding  note],  un- 
der proper,  full,  legal  charge  on  that  subject" 

3.   SUFTICIENCT  OF  EVIDENCS. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Chattooga 
County;  J.  W.  Maddox,  Judge. 

Hiram  Moore  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

C.  D.  Rivers  and  F.  W.  Copeland,  for  plain- 
tiff In  error.  Jno.  W.  Bale,  Sol.  Gen.,  and  H. 
A.  Hall,  Atty.  Gen.,  for  the  State. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  ooncnr. 


(136  Ga.  660) 

ALLEN  V.  CLABB  et  aL 

(Supreme  Court  of  Georgia.     July  12,  1911.) 

fBylldb\9  hv  the  Court,) 

ExEounoN  (ii  194,  106*)— Claim  bt  Thibd 
Person  —  Burden  of  Proof  —  Sufficiency 
OF  Evidence— Direction  of  Verdict. 
Where  a  claim  was  interposed  to  property 
levied   on   under   an   execution   issued   upon   a 
judgment  for  costs  rendered  against  the  plain- 
tiffs upon  the  dismissal  of  their  petition,  it  was, 
in  order  to  change  the  burden  of  proof  nrom  the 
plaintiffs  in  fi.  fa.  to  the  claimant,  incumbent 
upon  the  former  to  show  title  in  the  defendant, 
or  that   subsequently   to   the   rendition   of   the 
judgment  he  was  in  possession  of  the  property. 
Thompson  v.  American  Mortgage  Co.,  107  Ga. 
832»  33  S.  E.  6S0. 

(a)  Accordingly,  where  upon  the  trial  of  a 
claim  interposed  by  C.  C.  Allen  to  land  levied 
upon  under  such  an  execution  as  the  property 
of  Lewis  J.  Allen,  one  of  the  defendants,  the 
plaintiffs  Introduced  In  evidence  a  certified  copy 
of  a  deed  executed  by  him  subsequently  to  the 
rendition  of  the  judgment  conveying  the  land  to 
the  claimant,  sueh  copies  being  admitted  be- 
cause of  the  failure  of  the  claimant  to  produce 
the  originals  upon  notice  and  order  of  the  court 
to  do  so,  it  was  error  for  the  court  to  direct 
a  verdict  finding  the  land  subject;  it  not  ap- 
pearing that  the  de/endant  had  ever  at  any  time 
been  in  possession  of  the  same.  McConnell  v. 
Rhodes.  14  Ga.  313;  Wimberly  v.  Collier,  50 
Ga.  144 ;  Knowles  v.  Jourdan,  61  Ga.  300. 

(b)  The  ruling  of  the  court  cannot  be  sustain* 
ed  by  reason  of  the  fact  that,  when  the  copy  of 
the  deed  from  the  defendant  to  the  claimant 
was  offered  in  evidence  by  counsel  for  the  plain- 
tiffs in  fi.  fa.,  the  judge  inquired  of  him  *Mf  that 
was  the  deed  under  which  the  claimant  claims," 
and  the  plaintiffs*  counsel  replied,  *'Yes,  sir; 
that  bears  date  of  September  21,  1908,  subse- 
quent to  the  date  of  the  -fi.  fa." 

[Ed.  Note.— For  other  cases,  see  E}xecution, 
Dec.  Dig.  II  194.  196.*] 


Error  from  Superior  Court,  Ben  HID  Coun- 
ty; U.  y.  Whipple^  Judge. 

Claim  by  C.  C.  Allen  to  property  levied  on 
under  execution  in  favor  of  Sidney  Clare  and 
others  as  the  property  of  Lewis  J.  AIIol 
From  a  Judgmwt  holding  the  land  subject  to 
the  execution,  claimant  brings  error.  Be- 
versed. 

Haygood  &  Cntts,  for  plaintiff  in  error. 
L.  Kennedy,  for  defendants  in  error. 

FISH,  C.  J.  Judgment  reversed.  All-  the 
Justices  concur. 


(IM  Oa.  ttO) 
PHINIZY  et  al.  v.  WALLACE  et  aL 
(Supreme  Court  of  Georgia.     June  23»  191L) 

(SyUchug  by  the  Court.) 

X.  Wills  (f  dOl*)-«CoNSTBUoTioif-^B0rATi 
Conveyed. 

A  testator,  after  providing  for  the  payment 
of  his  debts,  made  certain  special  bequests.  He 
then  made  the  following  provision  as  to  the 
residue:  "Now,  all  the  rest  and  residue  of  m/ 
estate^  including  the  principal  of  the  legacy  left 
to  Miss  Mary  Richardson  for  her  life,  I  give 
and  bequeath  and  devise  to  the  following  nieces: 
Annie  Martin  Phinizy,  daughter  of  Leonard 
Phinizy  of  Augusta;  ESiza  Pickens  Phinisy, 
daughter  of  Stewart  Phinizy  of  Augusta;  Su- 
san Welbom  Calhoun,  daughter  of  ur.  A.  W. 
Calhoun  of  Atlanta;  and  Annie  Barrett  Phin- 
UEy,  daughter  of  Billupa  Phinizy  of  Athens, 
share  and  share  alike  and  I  appoint  Leonard 
Phinizy  the  trustee  of  his  daughter  Annie  Mar- 
tin Phinizy;  Stewart  Phinizy  the  trustee  of  his 
daughter  Biiza  Pickena  Phlnizv;  Dr.  A.  W. 
Calhoun  the  trustee  of  his  daughter  Susan 
Welbom  Calhoun;  and  BlUups  Phinizy  the 
trustee  of  his  daughter  Annie  Barrett  Phinizy. 
Should  any  of  these  named  trustees  refuse  to 
act,  he  is  empowered  to  name  his  successor 
from  among  the  other  trustees.  Should  all  re- 
fuse to  serve,  then  I  appoint  m^^  brother,  Jacob 
Phinizy,  as  the  sole  representative  of  tiie  trust, 
he  to  serve  without  being  responsible  to  any  of 
the  beneficiaries  for  his  management  of  the 
trust.  Should  anv  of  the  legatees  or  benefi- 
ciaries be  deceased  at  the  time  of  the  decease 
of  this  testator,  then  her  share  Is  to  go  to  her 
father,  if  he  is  living,  or,  if  he  is  dead,  to  go 
to  his  children  in  the  same  manner  as  provided 
for  In  his  will,  or,  if  he  died  without  will,  in 
the  manner  the  law  directs.  I  direct  the  trus- 
tee of  each  beneficiary  to  invest  the  amount  said 
beneficiary  receives  under  the  provisions  of  this 
will  for  the  sole  benefit  of  the  beneficiary,  the 
interest  said  amount  brings  annually  to  be  added 
to  the  principal;  this  plan  to  be  followed  until 
said  beneficiary  attains  the  age  of  nineteen  (18| 
vears,  when  said  trustee  shall  turn  over  to  the 
beneficiary  the  entire  income  from  said  trust, 
she  to  do  with  the  same  as  she  thinks  proper 
and  best.  When  each  beneficiary  attains  the 
age  of  nineteen  (19)  years,  said  trustee  shall 
settle  the  full  principal  upon. her  and  her  chil- 
dren, male  and  female.  Should  any  of  the 
beneficiaries  die  before  reaching  the  age  of  nine- 
teen (19)  years,  then  her  share  together  with 
the  accumulated  interest  shall  go  as  provided 
for  in  the  case  of  a  beneficiary  being  decea<:ed 
at  the  death  of  this  testator.  If,  after  tiie  mai^ 
riage  of  any  of  the  beneficiaries,  a  child  Is  bom 
and  survives  its  mother,  and  then  also  dies 
leaving  no  issue,  the  shat^e  it  obtained  from  its 
mother  shall  revert  to  the  living  brothen  and 
sisters  of  the  mother,  or.  In  case  of  the  death 
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of  the  motben,  brothers  and  eUters,  to  their 
natural  heirs.  Shoold  any  of  the  beneficiaries 
after  marriage  die  without  issue,  then  her  share 
to  CO  io  the  manner  provided  for  a  beneficiary 
dying  before  attaining  the  age  of  nineteen  (19) 

fears."  At  the  time  of  the  testator's  death  the 
our  nieces  named  were  young  girls.  All  of 
them  lived  to  be  of  age.  One  of  them  married 
and  had  a  child  bom  to  her.  They  filed  an 
equitable  petition,  alleging  that  they  took  in 
fee  simple  the  property  covered  by  the  residuary 
clause,  and  seeking  to  have  a  partition  by  sale 
and  division  of  the  proceeds.  Beld  that,  under 
the  common  law  as  modified  by  the  statutes  of 
this  state,  the  four  nieces  of  the  testator,  un- 
der the  item  of  the  wUl  above  quoted,  did  not 
take  a  fee-simple  estate,  but  each  took  a  bene- 
ficial interest  covering  the  entire  fee  in  one 
share,  subject  to  be  reduced  to  a  life  estate 
with  remainder  over  to  her  children,  if  she 
ahould  marry  and  have  a  child  or  children,  and 
aubject  to  certain  other  limitations  over,  by 
way  of  executory  devises,  upon  the  happening 
of  other  contingencies  specified. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  if  1340-1350,  1608;   Dec.  Dig.  {  601.*] 

2.  pERPETurriKs  (I  4*)— Ftjtube  Estates. 

Relatively  to  the  rule  against  perpetuities. 
as  it  is  declared  in  the  Civil  Code  of  1910,  f 
3678,  the  limitation  over,  after  the  death  of  each 
niece,  in  favor  of  her  child  or  children,  was 
valid. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,. 
Gent.  Dig.  »  4^14;  Dec  Dig.  {  4.*] 

3.  Perpetuities  (J  4*)— Future  Estates. 

The  limitation  over  in  favor  of  the  broth- 
ers and  sisters  of  each  niece,  should  she  have  a 
child  and  it  should  survive  her  and  then  die 
without  issue,  is  invalid,  because  the  condition 
may  not  happen,  if  at  all,  within  the  time  lim- 
ited by  the  rule. 

[Ed.  Note.— BV>r  other  cases,  see  Perpetuities, 
Cent  Dig.  {{  4-44;   Dec  Dig.  |  4.*] 

4.  Perpetuities  (|  4*)— Future  Estates. 

The  limitation  over  in  favor  of  the  father 
of  a  niece,  if  she  should  marry  and  die  without 
issue  (treating  "issue*'  as  meaning  issue  at  the 
time  of  her  death,  in  accordance  with  the  stat- 
ute of  this  state),  is  valid. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Dec  Dig.  I  4.^] 

5.  Perpetuities  (f  4^)— Future  Estates. 

The  limitation  over  in  favor  of  brothers 
and  sisters  of  a  niece,  in  the  event  the  niece 
should  survive  her  father,  is  valid,  as  the  per- 
sons who  should  take  would  be  determined  at 
the  time  of  the  death  of  the  niece. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  if  4-14;  Dec  Dig.  |  4.^] 

«.  Wnxs  (I  684^)— Trusts— DiSTBiBunoif  of 
Estate. 

It  was  error  for  the  presiding  judge  to 
decree  that  the  four  nieces  of  the  testator  took 
a  fee>simple  estate,  and  that  the  property  should 
be  sold  by  commissioners,  and  the  proceeds  be 
divided  among  them.  He  should  have  required 
a  reinvestment  of  each  share  in  accordance  with 
the  valid  provisions  of  the  fifth  item  of  the 
will  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  f  684.*] 

Error  from  Superior  Court,  Clarke  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  by  A.  P.  Wallace  and  others  against 
Billups  Pbinizy  and  others.  From  a  decree 
for  plaintiffs,  defendants  bring  error.  Re- 
versed. 


Harry  H.  Phlnizy  died  testftte  on  May  1* 
1890.  The  first  four  items  of  bis  will,  aft- 
er providing  for  the  payment  of  debts,  made 
certain  specific  legacies.  The  fifth  item  was 
as  set  out  in  the  first  beadnote.  The  four 
nieces  of  the  testator  survived  him  and  be- 
came of  age.  Two  of  them  married,  and  one 
of  thepoi  had  a  child  born  to  her.  The  fa- 
thers, who  were  named  as  trustees,  were  in 
life.  There  were  also  brothers  and  sisters 
of  the  nieces.  The  four  nieces  filed  an  equi- 
table petition,  claiming  that  they  were  Joint 
tenants  with  fee-simple  Interests,  and  pray- 
ing for  a  sale  of  the  property  and  a  distribu- 
tion of  the  proceeds  among  them.  The  fa- 
thers of  the  plaintiffs  were  made  defendants, 
individually  and  as  trustees.  By  Interven- 
tions various  persons  were  made  parties,  al- 
leging that  they  were  the  brothers  and  sis- 
ters of  the  plaintiffs,  and  the  only  child  of 
one  of  them.  The  minors  appeared  by  guard- 
ians ad  litem.  The  case  was  submitted  to 
the  presiding  Judge  without  a  Jury.  He 
held  that  the  nieces  were  owners  of  the 
property  In  fee  simple,  and  directed  a  sale 
and  division  of  the  proceeds  among  them. 
The  other  parties  excepted. 

Leonard  Phlnizy,  Max  Michael,  Carlisle 
Cobb,  King  ft  Spalding,  and  B.  Marvin  Un- 
derwood, f 0/  plaintiffs  in  error.  Cobb  &  Er- 
win  and  J.  I^  Hopkins  ft  Sons,  for  defend- 
ants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  We  have  rarely  seen  so  many  per- 
plexing provisions  crowded  into  a  single  item 
of  a  wilL  We  have  found  no  will  suffi- 
ciently like  it  to  derive  much  aid  from  au- 
thorities in  Its  construction.  After  certain 
special  bequests  had  been  made  In  other 
Items,  the  fifth  Item  dealt  with  the  residue 
of  the  testator's  property.  Its  prorlsions,  In 
the  order  in  which  they  occur,  may  be  thus 
summarized:  (1)  A  devise  and  bequest  to 
four  named  nieces  of  the  testator,  daughters 
of  his  three  brothers  and  a  sister,  share  and 
share  alike.  (2)  The  appointment  of  the  fa^ 
ther  of  each  niece  as  her  trustee.  (3)  A  pro^ 
vision  In  case  any  or  all  of  the  trustees 
should  refuse  to  act  (4)  If  any  niece  should 
die  before  the  testator,  her  share  should  go 
to  her  father,  if  living;  or.  If  he  should  be 
dead,  "to  go  to  his  children  in  the  same  man- 
ner as  provided  for  In  his  will,  or,  If  he  died 
without  will.  In  the  manner  the  law  directs.'* 
(5)  A  direction  to  the  trustee  of  each  bene- 
ficiary to  invest  the  amount  the  "beneficiary 
receives"  under  the  provisions  of  the  will 
"for  the  sole  benefit  of  the  benefldary** ; 
that  the  Interest  should  be  added  to  the 
principal  annually,  and  this  plan  should  be 
followed  until  the  beneficiary  should  reach 
the  age  of  19  years,  when  the  trustee  should 
turn  over  to  her  the  entire  income  from  the 
trust     (6)  "When   each   beneficiary   attains 
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the  age  of  nineteen  (10)  years,  said  trustee 
shall  settle  the  full  principal  upon  her  and 
her  children,  male  and  female."  (7)  If  any 
beneficiary  should  die  before  reaching  the 
age  of  19  years,  then  her  share,  together 
with  the  accumulated  interest,  should  go  as 
provided  in  case  of  her  death  before  the  tes- 
tator. (8)  '*If  after  the  marriage  of«any  of 
these  beneficiaries,  a  child  is  born  and  sur- 
rives  its  mother,  and  then  also  dies  leaving 
AO  issue,  then  the  share  It  obtained  from  its 
mother  shall  revert  to  the  living  brothers  and 
sisters  of  the  mother,  or  in  case  of  the  death 
of  the  mothers,  brothers  and  sisters,  to  their 
natural  heirs."  (9)  ''Should  any  of  the  bene- 
ficiaries after  marriage  die  without  issue, 
then  her  share  is  to  go  in  the  manner  provid- 
ed for  a  beneficiary  dying  before  attaining 
the  age  of  nineteen  (19)  years,"  which  was 
the  same  as  the  provision  if  she  should  die 
before  the  testator.  The  presiding  judge 
held  that  the  nieces  took  a  fee-simple  estate. 

It  does  not  appear  on  what  grounds  he 
based  his  decision.  Most  probably  it  rested 
on  one  or  more  of  the  following  grounds: 
(1)  That  all  words  of  survivorship  and  lim- 
itation over  in  the  will  were  to  be  referred 
to  the  time  of  the  testator's  death  or  the 
time  when  each  niece  became  19  years  of  age, 
and  that  as  all  of  the  nieces  survived  the  tes- 
tator and  became  19  years  of  age  without 
being  married,  these  provisions  were  at  an 
end  and  a  fee-simple  estate  vested  in  the 
nieces.  (2)  That  the  testator  attempted  to 
create  an  estate  tail  in  each  of  his  nieces, 
and,  under  our  Ck)de,  a  fee-simple  estate  re- 
sulted. (3)  That  the  children  of  the  nieces 
being  thus  eliminated,  the  other  limitations 
over  were  violative  of  the  rule  against  per- 
petuities, and  could  be  disregarded. 

[1  ]  1.  The  first  ground  suggested  which  was 
urged  by  counsel  for  defendants  in  error  would 
furnish  an  easy  solution,  if  we  could  adopt  it 
But  we  are  unable  to  do  so.  It  is  undoubt- 
edly the  rule  declared  by  our  Code,  that,  '*in 
construing  wills,  words  of  survivorship  shall 
refer  to  the  death  of  the  testator  in  order 
to  vest  remainders,  unless  a  manifest  inten- 
tion to  the  contrary  appears."  Civil  Code 
1910,  i  3680.  The  trouble  in  this  case  is 
that  we  think  a  manifest  intent  to  the  con- 
trary appears.  The  testator  expressly  pro- 
vided for  the  devolution  of  the  estate,  if  a 
niece  should  die  before  he  did.  If  the  other 
provisions  as  to  the  death  of  a  niece,  with  or 
without  Issue,  should  be  held  to  provide  for 
such  death  before  that  of  the  testator,  they 
would  be  mere  surplusage.  Nor  can  it  be 
declared  that  the  testator  limited  all  such 
provisions  to  the  occurrence  of  the  death 
of  a  niece  before  reaching  the  age  of  19.  In 
one  instance,  he  distinctly  provided  for  that 
contingency.  In  another  he  provided  for  a 
case  where  a  niece  should  die  leaving  a  child, 
and  that  child  should  also  die  ''leaving  no  is- 
sue." He  could  hardly  have  contemplated 
that  such  possibilities  would  all  be  solved 
before  the  niece  reached  19  years  of  age. 


Did  the  testator  intend  to  create  an  estate 
tail  in  each  of  his  nieces,  so  that,  under  our 
Code,  a  fee-simple  estate  in  them  resulted? 
Civil  Code  1910,  |  3661.  Whom  did  the  tes- 
tator have  in  mind  as  objects  of  his  boun- 
ty, as  indicated  by  mentioning  them  in  this 
item  of  the  will?  First,  his  four  nieces; 
second,  the  children  of  his  four  nieces: 
third,  the  fathers  of  his  four  nieces;  and, 
fourth,  the  brothers  and  sisters  of  such  niec- 
es. It  is  evident  that  he  contemplated  the 
children  of  nieces  as  persons  who  might  take 
some  character  of  interest.  Shall  it  be  held 
that  the  interest  which  he  thus  sought  to 
confer  was  an  entailment,  and  therefore  il- 
legal, under  the  law  of  this  state? 

If  the  clause  which  provided  that  when 
each  beneficiary  should  attain  the  age  of  19 
years  the  trustee  should  settle  the  full  prin- 
cipal "upon  her  and  her  children,  male  and 
female,"  stood  alone,  and  were  treated  as 
a  gift  to  the  niece  and  her  children,  she  hav- 
ing no  children  either  at  the  time  when  the 
testator  died,  or  upon  the  arrival  at  the  age 
of  19  years,  under  the  common  law  an  estate 
tall  would  doubtless  have  been  created. 
This  would  have  been  enlarged  by  our  stat- 
ute into  a  fee-simple  estate.  Wiley,  Parish 
&  Co.  V.  Smith,  3  6a.  551.  But  this  clause 
does  not  stand  alone  If  it  created  a  fee- 
simple  estate  in  the  nieces,  it  was  neverthe- 
less followed  by  limitations  over  upon  cer- 
tain contingencies.  If  those  contingencies 
were  such  as  would,  at  common  law,  have 
created  an  estate  taU  by  implication,  then 
by  section  3661  of  the  Code  of  1910  It  is  de- 
clared that  "Ldmitations  which,  by  the  Eng- 
lish rules  of  construction,  would  create  an 
estate  tail  by  implication  in  this  state  shall 
give  a  life  estate  to  the  first  taker,  with  re- 
mainder over  In  fee  to  his  children  and  their 
descendants,  as  above  provided;  and  if  none 
are  living  at  the  time  of  his  death,  remain- 
der over  in  fee  to  the  beneficiaries  intended 
by  the  maker  of  the  instrument**  If  the 
will  does  not  exhibit  an  intention  to  create 
a  life  estate,  with  remainder  over,  and  the 
limitations  over  are  not  such  as  would  have 
created  an  estate  tail  by  implication  at  com- 
mon law,  nevertheless  a  base  fee  would  re- 
sult from  later  provisions,  unless  they  can 
be  rejected  as  invalid.  The  various  clauses 
of  this  item  should  be  construed  together. 
If  there  should  be  an  unavoidable  inconsist- 
ency between  a  prior  and  a  later  clause,  the 
last  expression  of  the  testator's  will  would 
control. 

While  there  were  some  expressions  In  the 
opinion  in  Burton  v.  Black,  30  Cki.  638,  which 
went  beyond  the  necessities  of  the  case  de- 
cided, it  is  now  the  well-settled  rule  of  con- 
struction in  this  court  that,  unless  there  be 
something  to  indicate  a  contrary  intent  on 
the  part  of  the  testator,  a  devise  or  bequest 
to  a  named  person,  followed  by  a  provision 
that  if  he  should  die  childless  the  property 
shall  pass  to  some  other  person,  conye^B  to 
him  a  fee,  subject  to  be  divested  upon  his 
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dying  childless,  and  does  not  of  itself  con- 
fer upon  any  child  which  he  may  have  any 
interest  or  estate  in  remainder.  Hill  v.  Ter- 
rell, 123  Ga.  49,  51  S.  E.  81.  The  testator, 
however,  may  indicate  a  contrary  intent; 
and  if  there  are  words  in  the  will,  in  addi- 
tion to  the  mere  devise  to  one  with  limitation 
over  upon  condition  of  dying  without  chil- 
dren or  issue  surviving  him,  showing  a  dif- 
ferent intention,  such  intention  will  be  giv- 
en effect.  We  must  look  to  the  will  to  see 
whether  there  are  such  words.  The  devise 
or  bequest  is  not  directly  to  each  niece  and 
her  children  upon  the  death  of  the  testator 
or  upon  her  arrival  at  nineteen  years  of  age. 
The  testator  directed  that  the  trustee  of  each 
niece,  upon  her  reaching  that  age,  should 
settle  "the  full  principal  upon  her  and  her 
children,  male  and  female."  This  expres- 
sion indicated  that  the  testator  had  in  mind 
her  children  as  objects  of  his  bounty.  He 
could  hardly  have  anticipated  that  all  four 
of  his  nieces  (then  little  girls)  would  have 
children,  male  and  female,  before  reaching 
the  age  of  19.  The  settlement  which  he  in- 
tended must  have  been  an  entailment,  or  a 
settlement  upon  her,  with  remainder  or  de- 
vise over  to  her  children,  should  she  marry 
and  have  a  child  or  children  (not  mention- 
ing for  the  present  the  other  limitations). 
A  settlement  of  the  latter  character  would 
not,  under  the  circumstances,  appear  to  do 
violence  to  the  testator's  intent.  In  25  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  628,  it  is  said: 
"In  conveyancing,  settlement  is  the  limita- 
tion of  real  or  personal  property  or  the  en- 
joyment thereof  to  several  persons  in  suc- 
cession, prescribing  the  mode  of  holding,  en- 
joying, and  disposing  of  it"  In  Mickle- 
thwait  V.  Micklethwait,  4  C.  B.  (N.  S.)  858, 
It  is  said  that  "the  meaning  of  a  'settled' 
estate,  whether  in  legal  or  popular  language, 
as  contradistinguished  from  an  estate  in 
fee  simple,  is  understood  to  be  one  in  which 
the  powers  of  alienation,  of  devising,  and  of 
transmission,  according  to  the  ordinary  rules 
of  descent,  are  restrained  by  the  limitations 
of  the  settlement;  it  would  be  a  perversion  of 
language  to  apply  the  term  'settled*  to  an 
estate  taken  out  of  settlement,  and  brought 
back  to  the  condition  of  a  fee  simple."  See, 
also,  Bouv.  Law  Diet  "Settlement,  Deed  of." 
Estates  tail  are  prohibited  and  abolished 
in  this  state.  Gifts  or  grants  to  one  and  his 
children,  he  having  no  children  when  the 
estate  vests,  convey  an  absolute  fee.  But 
^'estates  tail  being  illegal,  the  law  will  never 
presume  or  imply  such  an  estate."  Civil 
Code  1910,  I  3661.  Again,  in  declaring  a  lim- 
itation over  if  a  niece  should  marry  and 
die  leaving  a  child  surviving,  and  such 
child  should  then  also  die,  leaving  no  issue, 
it  was  by  the  will  directed  that  "the  share 
it  obtained  from  its  mother  shall  revert," 
etc.  Thus  we  have  on  the  part  of  the  testa- 
tor a  direction  that  the  trustee  shall  settle 
the  property  upon  the  niece  and  her  children, 
and  a  reference  to  a  share  which  a  child  of  a 


niece  will  obtain  from  its  mother.  While  it 
must  be  conceded  that  the  will  is  not  free 
from  ^oubt,  in  view  of  the  rules  of  construc- 
tion laid  down  by  our  Code  (which  modify 
the  common  law  and  make  a  material  change 
in  the  rule  in  Shelley's  Case),  it  should  be 
held  that  the  intention  of  the  testator  was 
to  direct  a  settlement  which  he  could  law- 
fully make,  rather  than  to  create  a  fee  tall, 
which  he  could  not  lawfully  do.  A  fee  may 
be  limited  upon  a  fee  in  this  state.  Civil 
Code  1910,  {  3658.  The  care  with  which  the 
testator  made  provisions  to  cover  various 
possibilities  renders  highly  improbable  the 
idea  that  he  intended  an  incomplete  scheme 
of  disposition  and  the  creation  of  an  intes- 
tacy as  to  the  share  devised  and  bequeathed 
to  any  one  of  his  nieces,  should  she  survive 
him  and  live  to  be  more  than  19  years  of 
age,  but  die  without  marrying,  no  express 
provision  being  made  for  such  a  case.  It  is 
much  more  probable  that  he  intended  to  give 
to  each  niece  one  share  in  fee,  but  subject 
to  be  reduced  or  divested  on  certain  contin- 
gencies. In  the  light  of  the  entire  fifth  item 
of  the  will,  we  think  the  proper  construction 
to  be  put  upon  it  is  that  each  of  his  four 
nieces  took  a  beneficial  interest  amounting  to 
the  entire  fee  in  one  share,  but  subject  to  be 
reduced  to  a  life  estate,  with  remainder  over 
to  the  child  or  children  of  such  niece,  if  she 
should  marry  and  have  such  child  or  chil- 
dren; and  with  limitations  over  to  others, 
by  way  of  executory  devises  upon  the  con- 
tingencies set  forth. 

In  Holt  V.  Bowman,  33  Ga.  Supp.  129,  a 
testator  by  one  item  of  his  will  devised  and 
bequeathed  to  his  daughter  certain  negroes 
and  a  half  interest  in  certain  land,  and 
then  proceeded:  "All  of  which  said  proper- 
ty herein  given  I  will  and  direct  to  be  vest- 
ed and  given  in  proper  and  legal  manner 
to  my  said  daughter,  and  to  her  children, 
free  from  the  debts  or  disposition  of  her  pres- 
ent or  any  future  husband."  By  another 
item  the  testator  directed  that  certain  other 
property  should  be  given  to  his  daughters,  of 
which  the  legatee  under  the  previous  item 
was  one,  and  then  added:  "The  shares  com- 
ing to  my  several  daughters  and  their  chil- 
dren to  be  secured  to  them  in  legal  manner 
and  form,  as  heretofore  directed  and  speci- 
fied in  this  will."  The  daughter  then  had 
three  children.  It  was  held  that  the  daugh- 
ter named  took  an  estate  for  life  in  the 
property  bequeathed  to  her,  with  remainder 
to  her  children  bom  or  to  be  born.  In  the 
opinion  it  was  said :  "What  does  the  testator 
mean  when  he  wills  and  directs  the  property 
to  be  given  in  proper  and  legal  form  to  his 
daughter  Julia,  and  to  her  children,  free 
from  the  debts  or  disposition  of  her  present 
and  any  future  husband?  And  then  again, 
the  shares  coming  to  my  daughters  and  their 
children  to  be  secured  to  them  in  legal  man- 
ner and  form  as  heretofore  directed  and 
specified  in  this  will?  He  means  what  the 
words  plainly  indicate— not  that  the  daugh- 
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ter  and  children  should  take  as  Joint  ten- 
ants; such  a  disposition  requires  no  snch 
terms.  He  Intended  a  'settlement/  which 
word  of  Itself  Imports  the  settlement  of 
the  property  upon  the  mother  for  life,  re-, 
malnder  to  her  children,  bom  or  to  be  bom." 

[2-S]  2-5.  Haying  determined  what  was 
the  character  of  the  estates  created,  the  next 
question  which  presents  Itself  Is  whether  any 
of  the  limitations  over  are  invalid  as  violat- 
ing the  rule  against  perpetuities.  ''Limita- 
tions of  estates  may  extend  through  any  num- 
ber of  lives  In  being  at  the  time  when  the 
limitations  commence,  and  21  years,  and  the 
usual  period  of  gestation,  added  thereafter. 
A  limitation  beyond  that  period  the  law 
terms  a  perpetuity,  and  forbids  Its  creation. 
When  an  attempt  Is  made  to  create  a  per- 
petuity, the  law  gives  effect  to  the  limita- 
tions not  too  remote,  declaring  the  others 
void,  and  thereby  vests  the  fee  In  the  last 
talcer  under  the  legal  limitations.*'  Olvll 
Code  1910,  i  8678.  In  Gray's  Rule  against 
Perpetuities,  f  201,  It  Is  said  that  "No  inter- 
est subject  to  a  condition  precedent  Is  good, 
unless  the  condition  must  be  fulfilled.  If  at 
all,  within  twenty-one  years  after  some  life 
in  being  at  the  creation  of  the  Interest" 

Let  us  apply  this  test,  as  modified  by  our 
Code,  to  the  limitations  over  provided  by  the 
Item  of  the  will  under  consideration.  The 
provisions  in  case  of  the  death  of  a  niece  be- 
fore that  of  the  testator,  or  before  arriving 
at  the  age  of  19,  may  be  omitted  from  con- 
sideration, except  in  so  far  as  they  are  em- 
bodied by  reference  In  other  provisions,  be- 
cause none  of  the  nieces  died  before  the  tes- 
tator or  before  reaching  nineteen  years  of 
age.  The  limitations  over  after  the  death 
of  each  niece  were  as  follows :  (1)  In  favor 
of  her  child  or  children.  (2)  In  favor  of 
her  brothers  and  sisters,  If  after  being  mar- 
ried and  having  a  child  bom  such  child 
should  survive  her  but  die  without  issue. 
(3)  In  favor  of  the  father  of  the  niece,  if 
she  should  marry  and  die  without  issue,  if 
the  father  should  be  living.  (4)  In  favor  of 
the  children  of  the  father  if  she  should 
marry  and  die  without  issue,  and  the  father 
should  be  dead  when  the  niece  dies.  As  to 
this  contingency  it  was  declared  that  the 
shares  should  go  to  the  children  of  the 
nlece*s  father  in  the  same  manner  as  pro- 
vided for  in  his  will,  or  if  he.  should  die 
without  a  wiU,  in  the  manner  the  law  di- 
rects. 

Relatively  to  the  rule  against  perpetui- 
ties, the  limitation  over  to  children  of  nieces 
is  of  course  good.  The  limitations  over  in 
favor  of  the  brothers  and  sisters,  should  a 
niece  have  a  child  and  It  should  survive  her 
and  die  without  issue,  is  bad.  This  deals 
with  a  child  not  in  being  when  the  will  took 
effect  by  the  death  of  the  testator,  and  which 
might  never  l>e  bom,  or  if  bom,  might  not 
die  within  21  years.  So  that  the  limitation 
over  to  the  brothers  and  sisters  might  not 
be  determinable  within  ttxe  time  limited  by 


the  rale.    The  limitation  over  in  favor  of 
the  father  of  a  niece.  If  she  should  marry 
and  die  without  issue  (treating  issue  used 
In  this  connection  as  meaning  issue  at  the 
time  of  her  death,  as  provided  in  Civil  Code 
1910,  f  8662),  is  valid.    The  limitation  in 
favor  of  children  of  the  father,  in  the  event 
the  niece  should  survive  her  father,  and  die 
without  issue,  is  valid,  because  the  person 
to  taice  would  be  determined  upon  the  death 
of  the  niece.    The  power  in  the  niece's  fa- 
ther by  will  to  discriminate  among  such  chil- 
dren, if  he  should  die  before  she  did,  was 
one  which  essentially  had  to  be  exercised  be- 
fore his  own  death,  and  hence  before  the 
death  of  the  niece.    If  he  did  not  exercise 
it,  the  law  would  determine  the  distribution. 
[6]  6.  There  is  no  exception  to  that  part 
of  t^e  decree  directing  a  sale  to  be  made, 
but  the  plaintiffs  in  error  contend  that  the 
proceeds  should  be  reinvested  upon  the  terms 
and  limitations  contained  in  the  fifth  item  of 
the  will.    This  collaterally  Involves  the  pow- 
er to  make  a  sale  and  reinvestment.    In  re- 
gard to  the  ability  to  render  a  valid  decree 
of  sale  binding  upon  parties  who  may  not 
now  be  in  existence,  there  is  some  difllculty 
of  determination.    But  the  general  trend  of 
modem  authority  is  not  favorable  to  taring 
up  property  and  preventing  sales,  especially 
where  necessary  for  the  protection  and  pres- 
ervation of  the  corpus,  if  they  can  be  legiti- 
mately made.    Here  it  appears  to  be  conced- 
ed that  on  account  of  the  character  of  the 
property,  the  expenslveness  of  keeping  in  re- 
pair a  brick  building  on  a  portion  of  it,  the 
necessity  for  further  heavy  expenses  in  the 
near  future,  and  its  indivisible  character,  it 
is  for  the  advantage  of  all  parties  that  it 
should  be  sold.    The  fifth  item  of  the  will* 
in  the  first  part  thereof,  stated  that  the  tes- 
tator gave,  bequeathed,  and  devised  the  res- 
idue of  his  property  to  his  four  nieces,  nam- 
ing them,  and  appointed  the  father  of  each 
niece  as  her  trustee.    Later  it  directed  each 
trustee,  as  the  niece  should  become  of  age, 
to  settle  the  full  principal  upon  her  and  her 
children.     This   power   included    something 
more  than  merely  acting  as  trustee  for  the 
niece  for  life.     A  settiement  generally   in- 
volves a  conveyance  of  the  property.    So  that 
the  testator  evidentiy  contemplated  that  the 
trustees  should  have  an  added  authority  be- 
yond that  of  simply  acting  as  trustees  of  life 
tenants.     The  testator  evidently  intended  a 
division  of  the  property  so  that  each  share 
should  be  held  in  severalty,  and  that  the  set- 
tlement directed  should  be  made  as  to  each 
share  separately  by  the  respective  trustees.    It 
was  not  his  intention  that  the  four  nieces  or 
the  trustees  should  be  bound  together  perma- 
nently as  tenants  in  common.     The  estate 
was  not  divided,  nor  was  the  settiement  made 
when  the  nieces  arrived  at  the  age  of  nine- 
teen, as  directed  by  the  testator.    The  execu- 
tors made  a  deed  to  the  four  trustees,  and  the 
shares  have  remained  in  common.    In  order 
to  carry  out  the  direction  of  the  testator,  tt  is 
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necessary  to  have  a  division.  Owing  to  the 
character  of  the  property,  partition  cannot 
be  made  In  kind.  A  sale  Is  necessary.  To 
hold  that  no  sale  can  be  made  would,  In  ef- 
fect be  to  prevent  the  testamentary  scheme 
from  being  fully  carried  Into  effect.  Under 
the  facts,  equity  has  Jurisdiction,  and  may 
give  a  complete  remedy.  It  was  alleged  that 
there  were  before  the  court,  as  plaintiffs  or 
defendants,  or  by  Intervention,  the  nieces, 
their  fathers  Individually  and  as  trustees, 
the  only  child  of  one  of  the  nieces  who  had 
married,  and  the  brothers  and  sisters  of  the 
nieces.  Under  the  terms  of  the  will  and 
with  all  these  parties  In  Interest  before  the 
court,  we  think  that  a  valid  decree  of  sale 
can  l>e  made,  although  It  may  be  possible  for 
other  children,  or  brothers  and  sisters  of 
nieces,  to  be  bom.  We  deem  it  unnecessary 
to  enter  Into  a  discussion  as  to  when  unborn 
persons  may  be  bound  by  a  decree  for  the 
sale  of  property  generally.  It  Is  sufl^lent  to 
deal  with  the  present  case  on  Its  facts. 
Those  who  may  desire  to  pursue  the  general 
subject  will  find  Interesting  discussions  of  It 
In  the  following  cases:  Kent  v.  Ohurch  of 
St  Michael,  136  N.  Y.  10,  32  N.  B.  704,  18 
L.  R.  A.  331,  32  Am.  St  Rep.  603;  Hale  v. 
Hale,  146  lU.  227,  33  N.  B.  858,  20  L.  R.  A. 
247 ;  Gavin  ▼.  Curtln,  171  111.  640,  49  N.  E. 
523,  40  L.  R.  A.  776:  Bofll  v.  Fisher,  3  Rich. 
Eq.  (S.  G.)  1,  56  Am.  Dec.  627;  Faulkner  v. 
Davis,  18  Grat.  (Va.)  551,  98  Am.  Dec.  698; 
Richards  v.  East  Tenn.,  Va.  &  Ga.  Ry.  Co., 
106  Ga.  614,  33  S.  B.  193,  45  L.  R.  A.  712; 
Brown  v.  Brown,  97  Ga.  531,  25  S.  B.  353, 
33  L.  R.  A.  816. 

From  the  above  discussion  It  will  be  seen 
that  In  our  opinion  the  presiding  Judge  erred 
In  decreeing  that,  upon  a  sale,  by  the  com- 
missioners appointed  by  him,  the  proceeds 
(after  paying  costs  and  expenses)  should  be 
divided  among  the  nieces,  who  should  take 
as  owners  In  fee  simple.  He  should  have  re- 
quired a  reinvestment  of  each  share  of  the 
proceeds  In  accordance  with  the  valid  provi- 
sions of  the  will  of  the  testator  as  above  set 
forth. 

Judgment  reversed.  All  the  Justices  eon* 
car. 


(laSOa.  6S7) 

HAIili  et  aL  ▼.  ESDWARDS. 
(Supreme  Oourt  of  Georgia.    July  U,  1011.) 

(SyUahua  by  the  Court,) 

1.  Tbial  (I  252*)— INSTBUOTIONS  —  Applica- 
bility TO  Evidence. 

The  suit  was  to  recover  a  tract  of  land 
which  the  plaintiff  alleged  had  been  conveyed 
to  her  by  the  mother  of  the  defendants.  The 
defendants  admitted  the  conveyance  from  their 
mother  to  the  plaintiff,  but  pleaded  that  their 
mother  was  non  compos  mentis  at  the  time  of 
malcing  it,  and  that  toe  plaintiff,  in  recojcnition 
of  the  mental  incapacity  of  their  mother  to 
malKe  a  deed,  had  reconveyed  the  land  to  her, 
and  further  pleaded  that  one  of  the  defendants 


took  possession  of  the  land  upon  the  death  of 
his  mother  as  her  administrator,  and  that  the 
other  defendant  was  in  possession  as  tenant  of 
the  administrator.  Without  objection  the  ad- 
ministrator testified  that  his  mother  had  made 
a  parol  gift  to  him  of  50  acres  of  land,  part  of 
which  was  included  in  the  premises  In  dispute, 
and  that  he  had  cultivated  some  of  it  for  w 
years;  but  he  gave  no  definition  of  the  bounda- 
ries of  the  land  claimed  to  be  included  in  the 
alleged  gift  or  of  that  part  Included  In  the 
premises  In  dispute,  ffeld,  that  inasmuch  as 
the  evidence  was  wholly  insufficient  to  estab- 
lish a  parol  gift,  and  the  alleged  donee  claimed, 
the  land  In  nls  pleadings  as  administrator  of 
the  alleged  donor.  It  was  not  erroneous  for  the 
court  to  omit  an  Instruction  presenting  the 
law  relative  to  a  parol  gift  of  land  by  a  parent 
to  a  child.  Gordele  Sash,  Door  &  Lumber  Oo. 
V.  Wilson,  129  Ga.  290,  68  S.  E.  800. 
■  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §9  596-612;    Dec  Dig.  |  252.^] 

2.    SUFFICIENOT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  no  error  of  law  appears. 

Error  from  Superior  Court,  Appling  Coun- 
ty; 0.  B.  Cony  era,  Judge. 

Action  by  Corina  Edwards  against  P.  H. 
Hall,  administrator,  and  another.  From  a 
Judgment  for  plaintiff,  defendants  bring  er* 
ror.    Affirmed. 

W.  W.  Bennett,  for  plaintiffs  in  error. 
Parker  &  Hlghsmith  and  J.  B.  Moore,  for  de- 
fendant In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(136  Ga.  486) 
WHEELER  et  al.  ▼.  HORNB. 
(Supreme  Court  of  Georgia.    June  22,  19114 

(Syllahut  hy  the  Court.) 

1.  EXECUTOBS  ANO  Administbatobs  (|  814^) 
—AcTiow— Right  of  Action— Accounting. 
Florence  Home  filed  a  petition  against  the 
administrators  of  Charles  wbeeler,  deceased, 
making,  among  otliers,  substantially  the  follow- 
ing allegations:  Wheeler  died  Intestate,  owning 
an  estate  of  a  named  value,  an  inventory  and 
appraisement  of  which  was  attached  and  made 
a  part  of  the  petition.  The  defendants  became 
administrators  of  the  estate  more  than  a  year 
ago,  and  took  possession  of  the  estate  and 
converted  it  into  cash,  but  have  never  made 
any  returns,  and  the  plaintiff  Is  unable  to 
state  the  exact  amount  of  cash  of  the  estate 
which  the  defendants  have  or  should  have. 
Plaintiff  Is  the  sole  heir  of  the  deceased  and 
entitled  to  his  entire  estate.  Plaintiff  was 
the  only  Issue  of  the  marriage  of  her  father 
and  mother.  Her  father  and  mother  were 
married  in  1851.  Her  mother  died  In  1882. 
Her  father  obtained  In  1860  a  decree  of  di- 
vorce from  her  mother,  but  the  same  was  void 
<for  specified  reasons).  After  this  decree  was 
granted,  there  were  bom  to  her  father,  as  a 
result  of  two  later  marriages  contracted  while 
the  mother  of  plaintiff  was  Ic  life,  certain  chil- 
dren, who  are  not  his  lawful  heirs,  because  the 
decree  for  divorce  was  void.  If  the  plaintiff  is 
not  the  sole  heir  of  her  father,  she  Is  one  of 
his  heirs,  and  entitled  to  a  share  of  his  estate. 
Defendants  deny  that  the  plaintiff  is  entitled  to 
a  share  in  the  estate.  The  plaintiff  prayed  that 
she  "be  declared  by  the  decree  of  this  court  to 
be  the  child  and  heir  at  law  of  said  Charles 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Wheeler,  deceased,**  and  for  an  accounting. 
The  defendants  filed  an  answer,  wherein,  among 
other  things,  it  was  alleged  that  the  plaintiff 
was  not  the  legitimate  child  of  Charles  Wheel- 
er, and  not  entitled  to  any  interest  in  his  es- 
tate; that  the  estate  had  been  partially  con- 
verted into  cash  and  distributed  but  that  the 
timber  on  about  200  acres  of  land  and  all  the 
notes  and  accounts  due  the  estate  had  not  been 
converted  into  cash.  Upon  tbe  trial  the  fol- 
lowing verdict  was  rendered:  "We,  the  jury, 
find  that  plaintiff,  Mrs.  Florence  Home,  is  a 
child  of  Charles  Wheeler,  and  entitled  to  an 
^  equal  share  of  the  Charles  Wheeler  estate." 
*  aeldt  that  an  heir  at  law  may  bring  an  action 
in  the  superior  court  for  her  distributive  share 
of  an  estate  against  the  administrator  there- 
of, and  pray  for  an  accounting  and  settlement, 
at  any  time  after  the  expiration  of  one  year 
from  the  time  of  his  qualification.  If  there  are 
debts  due  by  the  estate,  the  administrator  can 
plead  and  prove  them,  and  thus  protect  him- 
self and  creditors  of  the  estate.  Williams  v. 
lAucaster,  113  6a.  1020,  39  S.  E.  471. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  {  314.*] 

2.  Pabtibs  (I  53*]^B]iiNOiNa  in  New  Pab- 

TIE8— PBOCEDUBB. 

Plaintiff  filed  a  written  motion,  stating  that 
in  the  suit  she  was  setting  up  an  adverse  claim 
against  a  named  person  (the  reputed  widow  of 
CSiaries  Wheeler)  and  other  named  persons  (re- 
puted children  of  Charles  Wheeler),  who  claim- 
ed an  interest  and  share  in  his  estate,  and 
prayed  that  they  be  made  parties  defendant  to 
the  case.  On  September  17,  1908,  the  court 
passed  an  order  requiring  that  the  persons  re- 
ferred to  show  cause  on  September  25,  1908, 
"why  they  should  not  be  made  parties  defend- 
ant to  the  case  stated  at  the  head  of  the  fore- 
going petition,  and  that  said  parties  be  each 
served  by  the  sheriff  of  their  respective  coun- 
ties with  copies  of  the  foregoing  petition  and 
this  order."  On  September  21.  1909,  the  court 
passed  an  order  recitinz  that  the  persons  above 
referred  to  had  ^  been  duly  served  "with  rules 
returnable  before  me  on  September  25,  1908. 
calling  on  them  to  show  cause  why  they  should 
not  l^  made  parties  defendant  in  the  above- 
stated  case,  and  no  cause  having  been  shown  by 
them,  or  any  of  them,  why  they  should  not  be 
made  parties  defendant  to  said  case,  it  is  or- 
dered that  all  of  the  above-named  parties  are 
hereby  made  parties  defendant  to  the  said  case." 
Held,  that  there  is  no  merit  in  the  contention 
of  the  administrators  that  the  reputed  widow 
and  reputed  children  of  the  deceased  were  not 
properly  made  parties  defendant  in  the  case,  on 
the  ground  that  they  were  not  served  with  a 
copy  of  the  proceedings  therein. 

(a)  In  order  to  make  new  parties  defendant  to 
a  pending  proceeding,  it  is  not  necessary  to 
serve  them  with  a  copv  of  the  proceedings  in 
the  case  prior  to  the  time  they  are  made  par- 
ties; it  onlv  being  necessary  to  serve  them  with 
a  copy  of  the  order  of  the  court  requiring  them 
to  snow  cause  why  they  should  not  be  made 
parties.  Berryman  t.  Haden,  112  Ga.  752,  38 
sTb.  63. 

TEd.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  i  53.*] 

3.  JuDOMENT  ({  248*)— On  Tbial  of  Issues— 

CONFOBMITY  TO   PLEADING  AND   VERDICT. 

A  decree  was  rendered,  providing,  among 
other  things,  that  the  plaintifif  was  declared  to 
be  a  child  of  the  intestate  and  entitled  to  an 
equal  share  with  the  other  heirs  of  his  estate, 
that  the  case  be  kept  open  for  the  purpose  oi 
determining  the  number  of  heirs  and  the 
amount  to  which^  the  plaintiff  was  entitled,  and 
to  give  the  administrators  time  to  reduce  the 
remaining  assets  of  the  estate  to  cash,  that  the 
administrators    advance    to    tbe    plaintiff    an 


amount  equal  to  advances  made  by  them  to  tiie 
other  children  of  the  intestate  and  charge  the 
same  to  her  distributive  sliare,  that  they  pro- 
ceed at  once  to  reduce  the  outstanding  estate 
to  cash  and  account  to  and  pay  over  to  the 
plaintiff  a  child's  part  of  the  estate,  that  they 
file  to  the  next  term  of  the  court  a  report  show- 
ing the  true  condition  of  the  estate,  and  that 
the  case  l)e  kept  open  for  a  foil  and  proper  ac- 
counting by  the  admipistrators  to  the  plaintiff 
as  to  her  share  in  the  estate.  Held,  that  the 
granting  of  this  decree  was  not  error  "l>ecause 
the  same  is  not  warranted  by  the  pleading  or 
the  verdict  in  said  case,  and  leaves  said  case 
still  open  for  further  trial  after  a  full  and  final 
trial  on  all  the  issues  involved  In  the  pleadings 
in  said  case." 

[Bd.  Note.— For  other  cases,  see  Jadgment, 
Dec.  Dig.  I  24&*] 

4.  EXBCXn'OBS  AND  Aduinistbatobs  (f   314*) 

—Action— Pleading — Instbuctions  —  Evi- 
dence. 

No  error  requiring  a  new  trial  appears  in 
overruling  the  demurrers,  or  in  any  of  the 
rulings  on  the  admission  or  rejection  of  evi- 
dence, or  in  the  char|es  of  the  court  of  which 
complaint  is  made.  The  evidence  was  amply 
sufficient  to  support  the  verdict,  and  the  court 
committed  no  error  in  refusing  a  new  triaL 

[Ed.  Note.- For  other  cases,  see  Execntors 
and  Administrators,  Dec  Dig.  \  314.*] 

Error  from  Saperlor  Court,  Johnson  Coun- 
ty;   B.  T.  Rawliugs,  Judge. 

Action  by  Florence  Home  against  J.  S. 
Wheeler  and  others,  administrators  of 
Charles  Wheeler.  From  a  judgment  for 
plaintiff,  defendants  bring  error.     Affirmed- 

Daley  &  Daley,  for  plaintiffs  in  error.  J. 
L.  Kent,  Hlnes  &  Jordan,  and  J.  J.  Fore- 
hand, for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Ga.  Stt) 

ATLANTA  HOME  INS.  CO.  y.  SMITH  et  aL 
(Supreme  Court  of  Georgia.     June  19,  1911.) 

(SyllahuM  hy  the  Court,) 

Insubance    (§   378^)  —  Estoppel   to    Avoid 
Policy— Knowledge  op  Agent. 

The  defendants  in  error  applied  to  one  who 
was  the  agent  of  an  insurance  company  for  a 
policy  of  fire  insurance  on  their  plant,  fixtures, 
etc.,  stating  to  the  agent  that  the  insured  prem- 
ises were  located  on  leased  ground,  owned  by  a 
third  person.  The  agent  applied  to  stated  that 
he  would  be  |rlad  "to  write  the  insuiance,*'  and, 
after  examinmg  the  property,  stated  that  "a^y 
policy  he  issued  would  be  all  right"  This 
agent,  after  "consulting"  the  agent  of  the  com- 
pany issuing  the  policy,  "made  out  slips  for 
this  particular  policy."  The  latter  agent  coun- 
tersigned and  issued  the  policy  and  delivezNed  it 
to  the  first-named  agent,  who  in  turn  delivered 
it  to  the  assured  and  received  from  them  pay- 
ment of  the  premium,  commissions  on  which 
were  divided  between  the  two  agents.  The 
agent  dealing  directly  with  the  assured  did  not 
communicate  to  the  agent  issuing  the  policy  the 
information  given  bv  the  assured  with  respect 
to  the  title  of  the  land  on  which  the  insured 

Property  was  located.  The  member  of  tbe 
rm,  who  in  behalf  of  the  firm  made  the  ap- 
plication for  insurance,  paid  the  premium,  and 
received  the  policy,  testified  he  did  not  know 
until  the  fire  occurred  that  the  latter  agent  was 
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the  agent  of  the  company  issuing  the  policy,  or 
had  any  connection  with  the  issuance  of  the 
policy.  The  policy,  when  delivered,  had  on  it  a 
'^paster/*  on  which  was  printed  the  name  and 
address  of  the  agent  to  whom  the  assured  made 
application,  and  the  words,  "Insurance,  Fire," 
etc.,  though  such  paster  was  not  on  the  policy 
when  it  was  delivered  to  such  agent.  The  com- 
mission allowed  agents  on  the  policy  was  divid- 
ed between  the  agents  countersigning  it  and 
the  agent  of  the  other  company,  to  whom  it 
was  delivered,  who  delivered  it  to  the  assured. 
It  was  usual  between  the  agents  representing 
the  defendant  and  the  other  agent  to  do  so. 
This  practice  was  confined  to  the  two  agents 
doing  business  in  Savannah,  they  not  being 
members  of  the  local  board,  which  prohibited 
its  members  from  dividing  commissions  on  poli- 
cies thus  issued.  No  agent  of  the  company  is- 
suing the  policy  inspected  the  property.  The 
agent  of  this  company,  after  the  fire,  offered  to 
return  to  the  assured  the  premium  paid  by  the 
latter,  and  it  was  refused.  After  loss,  the 
assured  brought  suit  on  the  policy,  which  the 
insurer  defended  on  the  ground  that  there  had 
been  a  breach  of  the  stipulation  of  the  policy 
that  "this  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  aaded 
hereto,  shall  be  void,  *  *  ^  if  the  interest 
of  the  insured  be  other  than  unconditional 
and  sole  ownership,  or  if  the  subject  of  insur- 
ance be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple."  Held  that,  under  the 
facts  stated,  the  agent  who  received  the  ap- 
plication and  delivered  the  policy  was  an  agent 
of  the  insurer,  and  the  Knowledge  of  such 
agent,  at  the  time  of  the  issuance  of  the  policy, 
of  the  status  of  the  title  to  the  ground  on  which 
the  insured  building  was  located,  was  imputa- 
ble to  the  insurer,  and  estopped  it  from  claim- 
ing a  forfeiture  of  the  policy  on  account  of  a 
breach  of  its  conditions  respecting  the  owner- 
ship of  the  assured  above  quoted.  3  Cooley's 
Brfefs  on  Ins.  2529-2530,  2491;  Springfield 
Fire,  etc.,  Ins.  Co.  v.  Price,  132  Ga.  687,  64 
S.  B.  1974;  Athens  Mutual  Ins.  Go.  v.  Led- 
ford,  134  Ga.  500,  68  S.  £2.  91;  Mesterman  v. 
Home  Mutual  Ins.  Co.,  5  Wash.  524,  32  Pac. 
458,  34  Am.  St.  Rep.  877. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  968-974;  Dec.  Dig.  {  378.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton.  Judge. 

Action  by  L.  H.  Smith  and  others  against 
the  Atlanta  Home  Insurance  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
brings  error.    Affirmed. 

Payne,  Little  &  Jones,  M.  F.  Goldstein, 
and  Lawton  &  Cunningham,  for  plaintiff  in 
error.  Travis  &  Travis  and  Adams  & 
Adams,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Jiistices  concur. 


(136  Ga.  466) 

GATE  CITY  TERMINAL  CO.  ▼. 
THROWER, 

(Supreme  Court  of  Georgia.     June  20,  1911.) 

(Byllabut  "by  the  Court,) 

1.  RBCBiysBs   (I   80*)  — Pending   Actions  — 
SuBSTiTunoif  or  keceiveb— Writ  of  Eb- 

BOB. 

The  motion  to  dismiss  the  writ  of  error  is 
denied  for  the  reasons  set  forth  in  the  opinion. 
[Ed.    Note. — For  other   cases,   see   Receivers, 
Cent  Dig.  |  149 ;   Dec.  Dig.  §  80.*] 


2.  Eminent  Domain  (f  124*)  —  Awabd  —  Ap- 

PEAI/— MSASUBB  OF  DAMAGES. 

Where  on  the  day  the  award  of  assessors 
selected  in  condemnation  proceedings  was  made, 
the  condemning  party  pays  or  tenders  the 
amount  of  the  award  to  the  owner  of  the  prop- 
erty sought  to  be  condemned  and  talces  possscs- 
sion  of  the  property,  on  the  trial  of  the  case 
before  a  jury  in  the  superior  court  on  appeal 
from  the  award,  the  compensation  the  jury 
should  find  for  the  owner  is  the  value  of  the 
property  on  the  day  of  the  award  and  inter- 
est thereon  from  that  date. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  343;    Dec.  Dig.  §  124.*] 

3.  EiMiNBNT  Domain  ({  181*)— Compensation 
—Anticipated  Impbovbments. 

If,  at  the  time  the  maris et  value  of  the 
property  sought  to  be  condemned  was  to  be  es- 
timated, it  was  Isnown  or  anticipated  that  cer- 
tain improvements  would  be  made  in  the  local- 
ity where  the  property  was  situated,  and  this 
fact  served  to  enhance  the  market  value  of  the 
property,  the  owner  would  l>e  entitled  to  the 
actual  marlcet  value  as  affected  by  reason  of 
the  fact  that  it  was  Imown  or  anticipated  that 
such  improvements  would  thus  be  made.  This 
is  true,  though  the  projected  improvements 
were  to  be  made  by  the  condemning  party. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  i  353 ;    Dec.  Dig.  \  131.*] 

4.  Appeal  and  EJbbob  (f  1050*)— Eminent 
Domain  (§|  262,  219,  222,  224*)— Evidence 
(§  113*)— Exclusion  of  Evidence)— Harm- 
less Ebbob. 

There  was  no  error  requiring  a  new  trial, 
and  the  evidence  was  sufficient  to  support  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4166;  Dec.  Dig.  §  1050:* 
Eminont  Domain.  Cent.  Diir.  §§  686,  562-667, 
574-579  ;  Dec.  Dig.  %l  262,  219,  222,  224  ;•  Ev- 
idence, Dec  Dig.  1  113.*] 

Error  from  Superior  Court,  Falton  Conn* 
ty;  J.  T.  Pendleton,  Judge. 

Condemnation  proceedings  by  the  Gate 
City  Terminal  Company  against  M.  L.  Throw-r 
er.  From  the  award  of  damages  Thrower  ap- 
peals to  the  superior  court,  and  from  an  or- 
der refusing  a  new  trial  after  verdict,  the 
Gate  City  Terminal  Company  brings  error. 
Affirmed. 

On  August  14,  1006,  the  Gate  City  Termi- 
nal Company  gave  proper  notice  and  began 
proceedings  to  condemn  certain  property. 
On  September  1»  1906,  the  defendant  In  er- 
ror, M.  L.  Thrower,  obtained  a  temporary 
restraining  order  enjoining  these  proceed- 
ings. One  Brldwell  also  sought  to  enjoin 
proceedings  by  the  same  company  to  con- 
demn his  property.  Both  Injunction  proceed* 
Ings  Involved  the  question  as  to  whether 
the  company  had  the  right  of  eminent  do 
main,  and  it  was  agreed  that  the  injunction 
case  begun  by  Thrower  should  abide  the 
final  Judgment  rendered  in  the  case  begun  by 
Brldwell.  It  being  finally  decided  by  this 
court,  on  March  14,  1907,  that  the  company 
had  the  right  of  condemnation,  the  restrain- 
ing order  obtained  by  Thrower  was  dissolv- 
ed, after  which  the  condemnation  proceed- 
ings were  carried  on;  and  on  April  20,  1907, 
an  award  was  made  by  the  assessors,  valuing 
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the  property  at  $6,000,  whlcb  tbe  company 
tendered  or  paid  on  April  20,  1907»  and  on 
that  day  took  possession  of  the  property. 
Thrower  entered  an  appeal  from  the  award, 
and  on  the  trial  in  the  superior  court  the 
jury  rendered  a  verdict  raining  the  prop- 
erty at  $8,500.  To  the  order  of  the  coart 
refusing  a  new  trial,  the  company  excepted. 
The  plaintiff  in  error  (hereinafter  called  the 
plaintiff)  introduced  upon  the  trial  of  the 
case  before  the  Jury  testimony  in  part  sub- 
stantially as  follows:  Miss  Flynn  sold  the 
property  to  Mr.  Crockett  for  |1,800.  The 
deed  from  the  former  to  the  latter,  dated 
April  15,  1905,  reciting  a  consideration  of 
$1,800,  was  introduced  in  evidence.  Several 
witnesses  testified  that  they  examined  the 
property  after  the  condemnation  proceed- 
ings were  begun.  One  of  them  testified  that 
he  estimated  its  market  value  to  be  $3,645, 
and  in  making  the  estimate  he  "made  an  al- 
lowance of  100  per  cent  on  account  of  the 
prospect  of  the  railroad  terminals  being  lo- 
cated in  that  locality."  Another  witness  tes- 
tified that  the  market  value  of  the  property 
was  $3,750.  Another  witness  testified  that 
its  market  value  was  between  $3,500  and  $5,- 
000. 

Thrower  testified,  in  part,  as  follows:  He 
bought  the  property  in  1906  from  Mr.  Crock- 
ett ''At  the  time  I  bought  the  property,  the 
railroad  bad  graded  out  alongside  of  the 
property,  and  they  had  practically  bought 
everything  in  the  block,  with  the  exception 
of  this  and  the  Volberg  property,  and  I 
agreed  to  pay  Mr.  Crockett  $14,000  for  the 
property.  It  was  my  estimate  it  was  rail- 
road property  when  I  bought  it  I  bought 
It  as  such.  •  •  •  I  agreed  with  Mr. 
Crockett,  along  the  1st  of  August  or  the 
latter  part  of  July  to  give  him  $14,000  for 
it  I  had  the  titles  examined,  and  it  was 
dosed  up  some  time  the  latter  part  of  Au- 
gust, 1906.  I  bought  the  property  before  I 
knew  of  the  condemnation  proceedings.  The 
agreement  was  made  in  July.  •  ♦  •  When 
I  bought  the  property  from  Mr.  Crockett  it 
was  graded  along  the  side,  the  200-foot  side, 
down  to  a  depth  of  some  20  feet,  up  to  the 
line  of  this  property.  After  I  bought  the 
property  I  tried  to  sell  it  In  April,  1907, 
the. market  value  of  this  property  was  $16,- 

000  or  $17,000,  considering  the  railroad  there. 
Excluding  the  railroad  purposes  makes  a 
difference  in  the  value  of  that  property  of 
about  one-half,  possibly  a  little  more.  The 
house  rented  for  $25  a  month.  Putting  it  on 
a  4  per  cent  basis  it  would  be  worth  about 
$7,500;  you  have  got  to  pay  taxes  out  of 
that  •  ♦  •  He  deeded  me  the  property 
that  is  sought  to  l>e  condemned  after  the  con- 
demnation proceedings  about  the  latter  part 
of  August,  the  27th  I  believe,  13  days  aft- 
er the  condemnation  proceedings  started. 
•    •    •    At  the  time  I  bought  the  property 

1  d!dn't  think  the  Gate  City  Terminal  Com- 
pany could  condemn  it    I  thought  I  could 


get  a  little  profit  from  It,  like  I  would  on 
any  other  piece  of  property  I  bought  X  had 
a  notion  that  I  could  get  a  little  more  for 
it  than  I  gave  for  it  I  didn't  have  a  notion 
that  I  could  get  my  own  price  for  it  *  *  * 
When  I  bought  I  didn't  know  what  they  were 
going  to  do  there.  I  know  property  went 
mighty  high  around  the  terminal  station. 
^  *  *  If  the  railroad  had  not  taken  the 
property — ^If  they  had  built  freight  or  pas- 
senger terminals  in  there — you  could  have 
used  it  for  manufacturing  sites  close  to  it* 
or  for  warehouse  or  hotel  property;  It  is 
closer  to  the  center  of  the  city  than  the 
Aragon  Hotel.  If  the  railroad  had  come  up 
to  my  property,  but  had  not  taken  It,  It  would 
have  been  worth  about  $10,000." 

E.  X.  Crockett  testified:  "I  bought  the 
property  from  Miss  Flynn  something  like 
three  years  before  April  15,  1905.  I  got  my 
deed  July  or  August  of  that  year.  I  spent 
about  $1,400  in  improvements.  *  *  *  I 
considered  the  market  price  was  what  I  got 
for  it— $14,000.  •  •  •  I  told  Thrower 
that  Adair  was  trying  to  buy  this  for  tbe 
railroad."  Geo.  B.  Saunders  testified:  In 
March,  1907,  he  thought  the  market  value  of 
the  property  was  $15,000  or  $16,000.  It  was 
worth  $3,000  or  $4,000  ^'before  the  contem- 
plation of  the  railroad."  John  W.  Alexander 
testified:  "The  depot  is,  I  tbink«  on  a  part 
of  that  lot  now.  ^  •  «  Before  the  excite- 
ment about  the  rciilroad,  I  don't  think  this 
lot  would  have  been  worth  over  four  or  five 
thousand  dollars.  About  tbe  middle  of  Au- 
gust, 1906,  I  considered  the  lot  worth  twenty 
or  twenty-five  thousand  dollars.  I  consider- 
ed the  lot  worth  twenty  to  twenty-five  thou- 
sand dollars  because  it  was  there  on  the  rail- 
road— ^that  near  in  town ;  it  was  expected  to 
have  a  railroad  front  at  that  time.  We 
knew  pretty  well  where  they  were  going  to 
locate  the  railroad.  The  whole  of  my  valua- 
tion is  if  it  had  a  railroad  front  If  it  didn't 
have  a  railroad  front,  it  would  not  be  that 
valuable;  if  the  road  was  right  near  it  would 
be  worth  $10,000."  Fred  J.  Cooledge  testi- 
fied: "I  think  I  knew  what  property  was 
worth  about  August,  1906,  that  was  after 
the  railroad  had  bought  nearly  all  of  that 
property.  The  market  value  of  the  Thrower 
lot  in  August,  1906,  was  something  like  six- 
teen to  eighteen  thousand  dollars.  I  got  at 
that  valuation  by  reason  of  the  fact  that  the 
railroad  owned  right  up  to  it  It  had  an  alley 
coming  up  to  the  rear,  and  that  was  the  key 
to  the  situation.  I  mean  that  the  railroad 
had  to  have  the  alley  to  get  into  the  proper- 
ty from  back  behind  It  If  the  railroad 
didn't  want  that  elley,  they  wouldn't  have 
to  take  it  I  should  think  that  that  property, 
before  any  railroad  was  contemplated  there, 
would  have  brought  in  the  neighborhood  of 
$5,000."  J.  A.  Bondurant  testified:  "InAprH, 
1907,  that  property  was  worth  sixteen  or 
eighteen  thousand  dollars.  Before  the  rail- 
road entered  that  property  was  worth  about 
$4,500, 1  think.    Property  Went  up  as  soon  as 
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they  commenced  building  a  terminal  station 
around  there,  but  it  didn't  go  up  like  the 
property  the  railroad  didn't  take;  it  all  went 
up  pretty  high.  If  the  railroad  had  not 
built  there,  although  the  terminal  station 
was  built  there,  it  would  be  worth  $16,000. 
The  terminal  station  has  been  built  about 
five  years.  Property  commenced  going  up 
from  the  time  it  was  built  That  piece  of 
property  was  worth  eight  or  ten  thousand 
dollars  after  the  terminal  station  went  up. 
It  was  worth  $4,500  before  1906."  R.  Blair 
Armstrong  testified:  "I  was  familiar  with 
this  piece  of  property  owned  by  Mr.  Throw- 
er, formerly  by  Mr.  Crockett,  and  with  its 
market  value  in  August,  1906.  '  I  think  that 
piece  was  worth  eight  or  nine  thousand  dol- 
lars. In  the  next  twelve  months  the  railroad 
had  done  a  lot  of  grading,  and  I  think  they 
owned  all  but  one  piece  of  property  around 
there,  and  that  piece,  and  by  that  time  I 
would  say  that  piece  was  worth  about  $15,- 
000,  for  Mr.  Thrower  held  the  key  to  the 
situation.  That  the  railroad  had  to  have 
that  piece  of  piroperty  Is  one  reason  why  it 
was  the  key  to. the  situation;  but  it  could 
have  been  used  for  a  warehouse."  Dr.  De 
Los  Hill  testified:  "I  was  familiar  with  my 
estimate  of  its  market  value  in  1906,  which 
is  from  $15,000  to  $20,000.  ♦  •  ♦  There 
was  an  excavation  going  on  in  the  Same 
blpck,  I  can't  say  Just  how  close  to  that  lot, 
but  all  armmd  the  lot  on  one  side  at  least 
there  was  a  hole  in  the  ground,  on  one  side 
of  the  lot,  some  feei  away,  leaving  room  to 
hold  up  the  bank,  and  some  feet  between 
that  bank  and  that  lot  I  thought  it  ix>ssible 
that  the  railroad  might  have  to  have  that 
property;  that  entered  into  the  valuation  of 
it;  that  was  one  of  the  points  putting  a  val- 
uation on  it  The  market  value  of  the  prop- 
erty in  case,  the  railroad  did  not  take  it,  but 
made  it  a  railroad  front,  was  $15,000  to 
$20,000." 

Rosser  &  Brandon  and  Colquitt  &  Conyers, 
for  pLaintift  in  error.  Westmoreland  Bros., 
for  defendant  in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  1.  The  Gate  City  Terminal  Compa- 
ny instituted  condemnation  proceedings  to 
condemn  certain  property  in  the  city  of  At- 
lanta belonging  to  M.  L.  Thrower.  Written 
notice  by  the  former  was  given  to  the  latter 
on  August  14,  1906,  of  its  intention  to  con- 
demn the  property,  and  therein  a  request 
was  made  that  Thrower  appoint  an  assessor 
to  meet  the  named  assessor  selected  by  the 
company  on  the  premises  on  September  8, 
1906.  On  April  16,  1907,  the  two  assessors 
selected  appointed  the  third  assessor,  and 
on  April  20,  1907,  an  award  was  made  that 
the  coinpiEmy  pay  Thrower  $6,000  for  the 
property.  On  April  25,  1907,  Thrower  en- 
tered an  appeal  from  this  award  to  the  su- 
perior court,  and  on  April  3,  1909,  the  Jury 
upon  the  trial  of  the  court  rendered  a  ver- 1 


diet  as  follows:  ''We,  the  Jury,  asMsa  the 
value  of  the  defendant's  property  taken  at 
the  sum  of  eighty-five  hundred  dollars  ($8,- 
500)."  A  motion  for  new  trial  was  made 
and  overruled,  and,  to  the  refusal  of  a  new 
trial,  a  bUl  of  exceptions  was  filed  by  the 
Gate  City  Terminal  Company.  Thrower  has 
made  a  motion  to  dismiss  the  writ  of  error 
upon  the  following  grounds,  to  wit:  **First, 
because  there  was  no  such  case  tried  in  the 
court  below  as  is  brought  up  in  the  bill  of 
exceptions  in  this  case;  second,  because  the 
case  tried  in  the  court  below  was  in  the 
name  of  Henry  M.  Atkinson  and  Samuel  F. 
Parrott,  receivers  of  the  Ctoorgia  Terminal 
Company,  and  the  Georgia  Terminal  Con^ia- 
ny  as  the  legal  successors  of  the  Gate  City 
Terminal  Company,  and  the  motion  for  new 
trial  filed  in  this  case  so  states.  As  proof 
of  this  an  appeal  Is  made  to  the  record." 
Whereupon  the  following  motion  was  filed 
by  counsel  for  the  "Georgia  Terminal  Com* 
pany  and  Henry  M,  Atkinson,  receiver  of 
Georgia  Terminal  Company":  "(1)  That  the 
Georgia  Terminal  Company  is  the  same  as 
the  Gate  City  Terminal  Company,  the  nanus 
simply  having  been  changed.  (2)  Henry  M4 
Atkinson  is  now  the  sole  receiver  of  the 
Georgia  Terminal  Company.  (3)  Samuel  F. 
Parrott,  formerly  one  of  the  receivers  of  the 
Georgia  Terminal  Company,  is  now  dead, 
and  said  Henry  M.  Atkinson  has  been  ap- 
pointed and  is  now  the  sole  receiver  of  said 
company.  Now,  therefore,  the  said  Georgia 
terminal  Company  and  the  said  Henry  M< 
Atkinson,  as  reoeiver  of  the  Qedrgia  Terml* 
nal  Company,  pray  this  court  Co  be  made 
parties  plaintiff  in  error  in  the  abovewrtated 


n 


ease. 

On  April  2,  1909,  the  following  order  was 
passed  by  the  court  in  the  case:  *'It  being 
made  to  appear  to  the  court  that  the  prop* 
erty  of  the  plaintiff  corporation  is  in  the 
hands  of  Henry  M.  Atldnson  and  Samuel  F. 
Parrott  as  re<5eivers  of  the  United  States 
Circuit  Court  for  the  Northern  District  of 
Georgia,  it  is  therefore  ordered  that  the  said 
Henry  M.  Atkinson  and  Samuel  F.  Parrott 
as  such  receivers  be  and  they  are  hereby 
made  parties  plaintiff  in  the  above-stated 
cause  in  lieu  of  the  Gate  City  Terminal  Conip 
pany,  and  that  the  case  proceed  in  the  name 
of  said  receivers."  Upon  the  verdict  render- 
ed on  April  3,  1909,  a  judgment  signed  by 
the  court  and  counsel  for  Thrower  was  en- 
tered as  follows:  "Whereupon,  it  is  ordered 
by  the  court  that  M.  I#.  Thrower  recover  of 
H.  M.  Atkinson  and  Samuel  F.  Parrott,  re* 
ceivers  of  the  Gate  City  Terminal  Company, 
the  sum  of  eight  thousiand  five  hundred  d<A- 
lars  to  be  credited  with  six  thousand  dollars 
paid  to  M.  li.  Thrower  on  April  20,  1907, 
the  date  of  the  award  of  the  assessors  in 
said  matter,  and  execution  will  issue  in  fa- 
vor of  M.  li.  Thrower  against  the  Gate  City 
Terminal  Compuiy  for  the  sum  of  twenty^five 
hundred  dollars  and  the -sum.  of  three  hun^ 
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dred  and  fifty-six  dollars  as  interest  on  twen- 
ty-five hundred  dollars  at  7  per  cent  per 
annum  from  April  20,  1907,  to  date;  and 
when  said  sums  are  paid  the  Gate  City  Ter- 
minal Company  will  be  entitled  to  the  pos- 
session and  use  of  the  property  described  in 
this  proceeding."  The  original  motion  for 
new  trial  recites:  "Now  come  Henry  M.  At- 
kinson and  Samuel  F.  Parrott,  receivers  of 
the  Georgia  Terminal  (Company,  and  the 
Georgia  Terminal  Company,  and,  first,  show- 
ing that  they  were,  by  order  of  the  Honor- 
able Don  A.  Pardee,  Judge  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Georgia,  on  the  19th  day  of 
March,  1900,  appointed  receivers  of  the 
Georgia  Terminal  Company,  and  that  the 
said  Georgia  Terminal  Company  is  the  legal 
successor  of  the  Gate  City  Terminal  Com- 
pany, the  plaintifiT  in  the  above-stated  case, 
say:  Plaintiff,  being  dissatisfied  with  the 
verdict  and  judgment  in  the  above-stated 
case,"  etc.  The  amendment  to  this  motion 
begins  as  follows:  "Now  comes  the  movant, 
the  Gate  City  Terminal  Company,  and  before 
the  hearing  of  its  motion  for  new  trial  here- 
tofore filed  in  the  above-stated  case ;"  and  in 
the  concluding  sentence  of  the  amendment 
It  is  recited:  "Wherefore  movant  prays  that 
the  foregoing  grounds  be  added  to  Its  motion 
for  new  trial  by  amendment"  The  original 
motion  and  the  amendment  thereto  were  both 
signed  by  attorneys  as  *'Attys.  for  movant" 
We  think  the  motion  to  allow  the  receiv- 
ers of  the  Georgia  Terminal  Company  and 
the  Georgia  Terminal  Company  to  be  made 
parties  plaintiff  in  error  in  the  bill  of  ex- 
ceptions should  be  allowed,  and  the  motion 
to  dismiss  the  writ  of  error  denied;  and  it 
was  so  ordered.  The  record  shows  that  an 
order  was  taken,  before  the  trial  of  the  case, 
making  Atkinson  and  Parrott,  receivers,  par- 
ties plaintiff  in  the  case.  The  original  mo- 
tion for  a  new  trial  was  made  by  Atkinson 
and  Parrott  as  receivers  of  the  Georgia  Ter- 
minal Company,  and  the  Georgia  Terminal 
Company,  and  recites  that  Atkinson  and 
Parrott  were  appointed  receivers  of  this 
company  by  the  federal  court,  and  that  this 
company  "is  the  legal  successor  of  the  Gate 
City  Termifial  Company,  the  plaintiff  in  the 
above-stated  case."  Counsel  for  Thrower  ac- 
knowledged service  of  the  motion,  and  the 
record  does  not  show  that  they  ever  made 
any  complaint  that  the  recitals  above  re- 
ferred to  in  the  original  motion  were  untrue; 
Indeed,  the  ground  of  the  written  motion  of 
Thrower  to  dismiss  the  writ  of  error  is  "be- 
cause the  case  tried  in  the  court  below  was 
in  the  name  of  Henry  M.  Atkinson  and  Sam- 
uel F.  Parrott,  receivers  of  the  Georgia  Ter- 
minal Company,  and  the  Georgia  Terminal 
Company  as  the  legal  successors  of  the  Gate 
City  Terminal  Company."  The  amendment 
to  the  motion  was  iu  the  name  of  the  Gate 
City  Terminal  Company,  and  the  judgment 
on  the  verdict,  signed  by  counsel  for  Throw- 


er, directs  execution  to  issue  against  the 
Gate  City  Terminal  Company  for  the  amount 
of  the  judgment,  and  that  upon  the  payment 
of  that  amount  the  Gate  City  Terminal 
Company  "will  be  entitled  to  the  use  and 
possession  of  the  property."  It  seems  that 
the  corporation  organized  as  the  Gate  City 
Terminal  Company  still  remains  in  existence, 
but  under  the  name  of  the  Georgia  Terminal 
Company,  for  whom  Atkinson  &nd  Parrott 
were  appointed  receivers.  At  the  time  of  the 
trial  these  receivers  were  in  possession  of  the 
property  held  by  the  corporation  originally 
chartered  in  the  name  of  the  Gate  City  Ter- 
minal Company.  The  Gate  City  Terminal 
Company  and  the  Georgia  Terminal  Com- 
pany are  not  separate  and  distinct  corpora- 
tions. The  corporation  originally  chartered 
as  the  Gate  City  Terminal  Company  has 
never  gone  out  of  existence,  but  its  name 
has  simply  been  changed  to  the  Georgia  Ter- 
minal Company.  If  a  suit  was  instituted  by 
an  unmarried  woman,  and  by  amendment 
the  suit  proceeded  in  her  name  acquired  by 
reason  of  her  marriage  pending  the  suit,  and 
if  a  bill  of  exceptions  was  filed  in  which  it 
was  recited  that  the  name  of  the  plaintiff  in 
error  was  the  one  she  bore  before  her  mar- 
riage, we  think  the  mistake  could  be  cured 
by  amendment,  if  the  record  disclosed  the 
facts  hypothesized;  as  no  new  party  could 
be  substituted  by  such  amendment,  but  the 
same  person  would  be  plaintiff  In  error  un- 
der her  proper  name. 

[1]  We  do  not  think  the  allowance  of  the 
motion  that  the  name  of  the  plaintiff  in  er- 
ror be  changed  as  therein  prayed  would  be 
striking  one  party  and  adding  another  new 
and  distinct  party  plaintiff  in  error,  but  we 
think  the  same  corporation  would  be  plain- 
tiff in  error  under  its  proper  name  and  the 
name  of  its  receivers. 

[2]  2.  The  proceedings  to  condemn  certain 
property  for  public  use,  instituted  by  the 
Gate  City  Terminal  Company,  were  begun 
on  August  14,  1906,  and  on  September  1, 
1906,  Thrower,  to  whom  the  property  thai 
belonged,  obtained  a  temporary  restraining 
order  enjoining  the  further  prosecution  of 
these  proceedings.  This  restraining  order 
was  dissolved  in  March,  1907,  and  on  April 
20,  1907,  an  award  was  made  by  the  asses- 
sors valuing  the  property  at  $6,000.  Throw- 
er entered  an  appeal,  and  the  jury  in  April, 
1909,  rendered  a  verdict  fixing  the  value  of 
the  property  at  $8,500.  A  Judgment  on  this 
verdict  was  rendered  for  the  $8,500  '^  be 
credited  with  six  thousand  dollars  paid  to 
M.  L.  Thrower  on  April  20,  1907,  the  date 
of  the  award  of  the  assessors."  In  an  agreed 
statement  of  facts,  constituting  a  part  of 
the  evidence,  it  is  said  that  after  the  dis- 
solution of  the  injunction  "condemnation 
proceedings  were  carried  on  and  the  award 
made  and  the  money  tendered  and  the  property 
taken  possession  of  on  April  20,  1907."  Com- 
plaint is  made  that  the  court  erred  in  charging 
the  jury  that,  "Just  and  adequate  oompensa- 
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tlon  means  th&  market  yalne  of  the  property, 
the  actual  cash  market  value  of  the  property 
on  April  20,  1907  ;*'  and  In  refusing  a  timely 
written  request  of  the  plaintiff  in  error  to 
charge,  "Just  and  adequate  compensation 
which  the  plaintiff  must  pay  for  the  prop- 
erty sought  to  be  condemned  is  the  market 
value  of  the  property  at  the  time  of  the  in- 
stitution of  the  condemnation  proceedings;" 
and  also  in  refusing  a  written  request  to 
charge:  "The  Just  and  adequate  compensa- 
tion which  the  plaintiff  must  pay  for  the 
property  sought  to  be  condemned  is  the  mar- 
ket value  at  the  time  the  defendant  M.  L. 
Thrower  prevented  the  assessment  of  this 
property  by  enjoining  the  plaintiff  from  con- 
tinuing with  its  condemnation  proceedings/* 
Complaint  is  also  made  that  the  court  erred 
in  admitting  the  testimony  of  Thrower  that 
"the  market  value  of  the  property  in  April, 
1907,  just  before  the  appraisement  in  this 
case,  considering  the  railroad  there — the 
market  value  of  that  lot — was  $16,000  or 
$17,000,*'  over  objections  of  the  plaintiff  that 
the  same  was  irrelevant  The  Constitution 
of  this  state  (article  1,  t  8,  par.  1  [Civil  Code 
1910,  §  6388])  provides  that  "Private  prop- 
erty shall  not  be  taken,  or  damaged,  for  pub- 
lic purposes,  without  Just  and  adequate  com- 
pensation being  first  paid."  The  time  at 
which  the  value  of  property  taken  for  public 
purposes  should  be  fixed  is  the  time  it  is 
taken,  or  the  right  to  take  it  is  complete. 
It  cannot  be  taken  until  Just  and  adequate 
compensation  is  "first  paid."  "Tender**  is 
equivalent  to  "payment,"  and-  the  right  to 
take  private  property  for  public  purposes  by 
one  having  the  right  of  eminent  domain 
never  exists  until  compensation  Is  either 
paid  or  tendered. 

On  April  20,  1907,  the  day  the  award  of 
the  assessors  for  $6,000  was  made,  the  com- 
pany tendered  or  paid  this  amount  and  took 
possession  of  the  property,  and  on  the  trial 
of  the  case  before  the  Jury,  to  whom  an  ap- 
peal was  had  from  the  award,  the  compen- 
sation the  Jury  should  have  given  Thrower 
was  the  value  of  the  property  on  April  20, 
1907,  and  interest  thereon  from  that  date. 
Young  V.  Harrison,  17  Ga.  30  (1),  39 ;  Young 
V.  Harrison,  21  Ga.  691;  Selma,  etc,  Rail- 
road Co.  V.  Keith,  58  Ga.  178(6);  Oliver  v. 
Union  Pt,  etc..  Railroad  Co.,  83  Ga.  267,  9 
S.  E.  1086;  Georgia  Southern  k  FUu  Ry.  Co. 
V.  Small,  87  Ga.  365,  13  S.  B.  615;  2  Lewis 
on  Eminent  Domain,  |  705,  p.  1220,  and  au- 
thorities cited  in  note  on  pages  1224,  1225. 
The  decision  we  make  is  not  in  conflict  with 
the  ruling  in  the  case  of  Georgia  So.  &  Fla. 
Ry.  Co.  V.  Small,  supra,  where  it  was  held 
that  the  compensation  to  be  paid  the  owner 
was  the  value  of  the  property  at  the  time  of 
the  trial  before  the  Jury  to  whom  an  appeal 
was  had  from  the  award  of  the  assessors. 
In  that  case,  prior  to  the  time  of  the  trial 
l)efore  the  Jury  there  had  been  no  payment 
or  tender  of  the  amount  of  the  award  of  the 
assessors   and  the  property   had  not  been! 


taken  and  no  right  to  take  It  existed.  The 
fact  that  Thrower  obtained  a  restraining 
order  enjoining  the  company  from  prosecut- 
ing the  proceedings  to  condemn  would  not 
give  the  company  the  right  to  have  awarded, 
as  the  amount  of  compensation  to  be  paid, 
the  value  of  the  property  at  the  date  of  the 
restraining  order. 

[3]  3.  Complaint  is  made  that  the  court 
erred  in  admitting  in  evidence,  over  objec- 
tion of  the  condemning  party,  the  following 
testimony:  **The  definite  talk  about  a  rail- 
road coming  in  there  enhanced  the  value 
of  the  property  considerably  in  some  places. 
I  cannot  say  what  per  cent,  it  enhanced 
it;  at  least  200  per  cent  Probably  more 
than  that  in  some  cases;  I  can't  say  exact- 
ly." And  the  testimony  of  another  witness, 
that  "when  it  was  determined  where  the 
terminal  facilities  of  the  A.  B.  &  A.  Railroad 
were  going  to  be  located,  the  property  that 
was  in  the  line  of  the  improvements  bounced 
up  in  price  and  went  up  very  high;  went 
towards  the  sky.  The  property  that  was  in 
the  line  of  the  improvements  Jumped  up 
higher  in  price  than  any  other  property.  It 
increased  the  price  of  property,  where  they 
told  us  the  railroad  would  be  located,  more 
than  anything  else."  And  the. testimony  of 
another  witness  that  ''by  reason  of  the  fact 
that  this  railroad  was  going  to  want  that 
property  in  that  neighborhood,  and  going  to 
establish  terminals  there,  this  property  ap- 
preciated very  much  in  value  after  I  had 
been  there  the  first  part  of  1906.**  And  the 
testimony  of  another  witness  that  "the  pros- 
pect of  railroad  terminals  being  built  there 
increased  the  value  of  this  property  100  per 
cent. ;  the  prospect  of  the  railroad  enhanced 
this  property.**  And  the  testimony  of  anoth- 
er witness  that  "the  fact  that  a  railroad 
would  come  in  there  and  want  that  property 
had  a  splendid  effect  on  that  property  as  to 
price.**  The  objection  to  the  testimony  of 
each  of  the  witnesses  was  the  same,  and  was 
as  follows:  "(a)  On  the  ground  that  it  was 
irrelevant;  (b)  and  on  the  further  ground 
tliat  the  benefit  which  this  property  would 
derive  on  account  of  k  railroad  coming 
through  there  could  not  be  considered  as  an 
element  in  enhancing  the  value  of  the  prop- 
erty of  which  the  landowner  could  take  ad- 
vantage against  the  condemning  railroad 
company.** 

Complaint  is  made  that  the  court  erred  in 
refusing  the  following  written  request  of  the 
plaintiff:  "The  effect  of  any  improvement 
that  may  be  put  upon  the  property  by  the 
party  condemning  may  have  upon  its  value 
cannot  be  considered  by  you  in  passing  upon 
its  market  value."  The  language  of  the 
charge  requested  was  such  that,  if  it  had 
been  given,  it  would  have  been  liable  to  im- 
press the  Jury  with  the  idea  that  they  could 
not  consider  the  effect  of  building  the  rail- 
road station  in  the  locality  where  the  prop- 
erty was  situate  upon  its  market  value^  and 
was  properly  refused. 
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Tbe  testlmonj  aboTe  qnoted  was  admlsal- 
bl«»  and  not  subject  to  either  of  the  objec- 
tions made  thereto.  Tbe  market  value  of  the 
property  on  April  20,  1007,  was  the  measure 
of  compensation  to  be  awarded  to  Thrower. 
Prior  to  this  time  the  railroad  company  "had 
graded  out  alongside  of  the  property"  to  be 
taken.  One  witness  .testified:  '*We  knew 
pretty  well  where  they  w^e  going  to  locate 
the  railroad."  Another  witness  testified: 
''There  was  an  excavation  going  on  in  the 
«ame  block.  I  can^t  say  Just  how  dose  to 
that  lot,  but  all  around  the  lot  on  one  side 
at  least  there  was  a  hole  in  the  ground ;  on 
one  side  of  the  lot,  some  feet  away,  leaving 
room  to  hold  up  the  bank,  and  some  feet 
between  that  bank  and  that  lot"  If  at  the 
time  the  market  value  of  the  property  was 
to  be  estimated  it  was  known  or  anticipated 
that  the  railroad  company  would  construct  a 
railroad  and  build  the  terminal  station  in  the 
locality  where  the  property  was  situated,  and 
this  fact  served  to  enhance  the  market  value, 
the  owner  would  be  entitled  to  the  actual 
market  value,  as  affected  by  reason  of  its 
being  known  or  anticipated  that  a  railroad 
station  would  be  built  in  that  locaUty.  This 
is  true  though  the  projected  improvement 
was  to  be  made  by  the  condemning  party. 
At  the  time  the  market  value  of  the  property 
was  to  be  estimated  on  April  20, 1907,  it  was 
known,  or  at  least  anticipated,  that  the  rail- 
road and  terminal  station  would  be  construct- 
ed in  that  locality  where  this  property  was 
situated.  Where  improvements  in  any  local- 
ity of  a  certain  kind,  if  made,  would  enhance 
the  value  of  property  in  that  locality,  and  a 
party  having  the  right  of  eminent  domain 
begins  such  improvements,  and  because  of 
its  being  known  or  expected  that  the  im- 
provements will  be  carried  to  completion,  the 
market  value  of  property  In  that  locality  is 
enhanced,  the  party  seeking  to  condemn  such 
property  cannot  object  to  being  made  to  pay 
the  actual  market  value  of  it  before  taking  it 
because  it  has  been  enhanced  by  reason  of 
the  fact  that  the  improvements  which  it  Is 
known  or  expected  to  be  made,  will  be  made 
by  the  condemnincr  party.  See  Harrison  y. 
Young,  9  Qa.  359 ;  Young  v.  Harrison,  17  Ga. 
SO ;  ai  a«  21  Ga.  584.  In  2  Lewis  on  B)mhient 
Domain,  f  745,  it  is,  said:  '* Whatever  the 
time  fixed  upon  with  reference  to  which  the 
compensation  shall  be  estimated,  the  owner 
is  entitled  to  the  actual  value  of  the  land 
at  tiiat  time,  even  though  it  may  have  been 
enhanced  by  reason  of  the  projected  improve- 
ment for  which  it  is  taken.  It  is  said  that 
4t  is  not  really  making  the  condemning  party 
pay  for  an  enhancement  caused  by  its  own 
work,  as  such  enhancement  does  not  come 
from  tlie  mere  projection  of  the  work,  but 
from  the  existence  of  circumstances  which 
create  a  deipand  for  the  work,  and  render  it 
probable  that  such  a  work  will  sooner  or 
later  be  built  In  so  far  as  the  enhancement 
1$  due  to  such  circumstances  no  doubt  it  is 
properly  considered  an4.  allowed."    See  cases 


cited  in  notes  to  above  text  We  have  beoi 
requested  to  overrule  the  decision  in  the  case 
of  Young  V.  Harrison,  17  Ga.  SO,  but  we 
think  the  ruling  there  made  is  correct  and 
decline  to  overrule  it  Complaint  is  made 
that  when  that  portion  of  the  testimony  of 
one  of  the  witnesses  above  quoted  was  ad- 
mitted, the  court  stated  in  the  presence  of 
the  jury:  "It  doesn't  make  any  difference 
what  caused  the  market  value,  but  what  it 
would  sell  for  in  the  market  at  that  time, 
anything  affecting  its  market  value.  If  some- 
body had  gone  along  and  stated  that  there 
was  a  gold  mine  in  there,  and  by  reason  of 
that  idle  rumor  it  would  have  brought  a  cer- 
tain sum  in  the  market,  that  was  its  market 
value.  It  doesn't  make  any  difference  what 
enters  into  it  It  is  what  it  would  have  sold 
for  in  the  market ;  that  is  its  market  value." 
While  this  statement  may  not  have  been  en- 
tirely accurate,  we  do  not  think  it  affords 
ground  for  a  new  trial. 

Another  ground  of  the  motion  for  a  new 
trial  is  as  follows :  "Because  the  court  erred, 
when  movant  was  cross-examining  the  wit- 
ness M.  L.  Thrower,  a  witness  for  the  de- 
fendant in  said  case,  on  the  question  that 
even  after  the  railroad  and  terminals  had 
been  established  there,  improved  property 
across  the  street  would  sell  for  lees  money 
than  about  $5,000  or  |6,000,  after  stating  in 
the  presence  of  the  Jury,  'I  think  you  have 
to  prove  that  the  other  property  is  similarly 
situated,'  in  ruling  and  stating  in  the  pres- 
ence of  the  Jury  as  follows:  'But  I  think  if 
there  is  any  evidence  as  to  where  a  railroad 
was  to  go  and  wh^re  it  was  going  to  stop^ 
that  affected  this  property  different  from 
other  property,  that  the  valuation  of  other 
property  is  not  material.'"  The  statement 
of  the  court  complained  of  was  not  error  re- 
quiring a  new  trial.  Nor  was  there  any  er- 
ror requiring  a  new  trial  in  the  ruling  and 
statement  referred  to  in  the  following  ground 
of  the  motion  for  a  new  trial :  "When  mov- 
ant sought,  on  cross-examination,  to  ques- 
tion the  witness  M.  L.  Thrower,  with  refer- 
ence to  what  would  be  the  market  value  of 
the  property  if  the  railroad  had  stopped  its 
work  at  the  time  he  bought  the  property  and 
left  it  in  the  situation  that  it  was  then  in. 
the  court  erred  in  ruling  and  stating  In  the 
presence  of  the  Jury :  *I  don't  think  you  can 
show  that  if  you  were  going  to  abandon  your 
proposition  or.«nyth;hig  of  tiwt  sort  it  would 
not  have  been  worth  so  mudL  "IT'  is  al- 
ways a  very  uncertain  word.  Anything  that 
enters  into  its  market  value  then.  It  may 
have  been  a  mere  rumor,  of  it  may  have 
been  something  that  never  was  going  to  hap- 
pen; people  might  change  their  minds  about 
it  Property  might  be  worth  so  much  in 
the  market  to-day,  and  it  might  be  worth 
half  of  that  the  day  after  to-morrow,  but  it 
is  the  thing  that  causes  the  market  value  at 
any  particular  time,  but  not  what  it  would 
be  worth  if  things  changed  or  you  didn't  do 
something.    I  dqn't  think  that  is  admisaiblei* 
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[4]  i.  Complaint  is  nrnde  that  the  court 
erred  in  refusing  to  permit  the  plaintiff  to 
introduce  testimony  of  a  witness  "that  the 
market  value  of  tliis  property  in  1905  was 
between  $2,500  and  $3,000.'*  In  excluding 
this  testimony,  the  court  stated  '*that  going 
back  to  the  market  value  in  1905  was  most 
too  far  back  to  go  into  the  market  value  of 
the  property.'*  While  we  do  not  think  that 
proof  of  the  market  value  in  1905  related  to 
a  time  too  remote  from  that  at  which  the 
market  value  was  to  be  estimated  as  to  ren- 
der the  testimony  inadmissible,  as  there 
was  testimony  showing  beyond  dispute  that 
the  market  value  of  the  property  before  it 
was  known  or  expected  that  the  railroad  or 
terminal  station  would  be  built  was  much 
less  than  it  was  after  this  fact  was  known 
or  expected,  we  do  not  think  the  exclusion 
of  the  testimony  affords  grounds  for  a  new 
trial. 

Complaint  is  made  that  the  court  refused 
to  permit  the  plaintiff  to  prove  that  in  mak- 
ing trades  regarding  the  purchase  of  other 
property,  "in  order  to  get  them  closed  quick- 
ly we  paid  in  some  instances  excessive  prices 
for  them."  The  exclusion  of  this  testimony 
was  proper. 

One  ground  of  the  motion  for  a  new  trial 
is  that  the  '^court  erred  in  stating  in  the 
presence  of  the  jury  that  the  defendant  [M. 
L.  Thrower]  had  a  right  to  get  more  than 
he  paid  for  said  property.**  Complaint  is 
made  that  this  "was  an  expression  of  opin- 
ion by  the  court  that  the  defendant  was  en- 
titled to  receive  more  money  than  he  paid 
for  said  property."  In  this  ground  It  is  stat- 
ed: "Movant  sets  out  the  following  portion 
of  the  record  as  showing  exactly  what  hap- 
pened in  reference  to  said  statement:  'Q. 
Didn't  you  have  the  notion  that  they  would 
have  to  pay  you  for  that  piece  of  property 
whatever  you  wanted  to  ask  them  for  It? 
A.  I  had  a  notion  that  I  could  get  a  little 
more  for  it  than  I  gave  for  it  Mr.  Col- 
quitt: I  think  the  witness  should  answer  my 
<luestion,  your  honor.  The  Court:  I  think  he 
has  answered  it — ^he  had  a  right  to  get  more 
than  he  paid  for  It'*'  In  the  use  of  the 
words  "I  think  he  has  answered  it-^he  had 
a  right  to  get  more  than  he  paid  for  it,*' 
the  court  was  evidently  undertaking  to  say 
that  Thrower  had  answered  the  question 
^sked  him  by  stating  that  "he  had  a  right 
to  get  more  than  he  paid  for"  the  property, 
and  the  court  did  not  intend  to  state  it  as 
a  fSLCt  that  Thrower  was  entitled  at  the 
hands  of  the  Jury  to  more  than  he  paid  for 
the  property.  We  do  not  think  the  Jury  were 
liable  to  misunderstand  the  language  used 
by  the  court  The  jury  valued  the  property 
at  less  than  the  amount  paid  by  Thrower 
for  it,  and  the  court  instructed  them-  that 
the-  compensation  he  iwas  entitled  to  was  the 
value  of  the  property  on  April  20,  1907. 

The  court  committed  no  error  in  excluding 
testimony  to  the  effect  that  the  railroad  "had 
lo  fin  In  all  the  way  from  Bellwood  in  or- 


der to  get  into  town."  This  testimony  was 
irrelevant  and  illustrated  no  issue  involved 
in  the  trial  of  the  case. 

Counsel  for  Thrower,  in  his  argument  to 
the  jury,  stated  "that  the  assessors  in  said 
case  had  awarded  Mr.  Thrower  $6,000,  and 
that  the  jury  should  certainly  give  Mr. 
Thrower  more  than  this  amount*'  Counsel 
for  the  plaintiff  in  error  moved  for  a  mis- 
trial because  of  this  statement,  whereupon 
the  court  stated  "in  the  hearing  of  the  jury, 
that  in  some  jurisdictions  the  amount  of  the 
award  was  held  to  be  prima  facie  evidence 
of  the  value  of  the  property,  and  that  the 
burden  was  upon  the  condemning  party  to 
show  that  this  was  not  true."  Plaintiff  com- 
plains that  the  court  erred  in  not  declaring 
a  mistrial,  and  in  making  the  above-quoted 
statement  in  the  hearing  of  the  jury.  The 
court  in  his  charge  said:  "A  statement  was 
made  in  your  hearing  as  to  the  amount  the 
appraisers  awarded  the  defendant  That 
statement  must  not  be  considered  by  you  in 
any  way.  Eradicate  It  from  your  minds, 
and  determine  this  case  from  the  evidence 
before  you."  If  the  jury  had  no  right  to 
consider  the  award  of  the  appraisers  as 
prima  facie  evidence  of  the  value  of  the 
property  and  the  amount  to  be  awarded  the 
defendant,  we  do  not  think  the  refusal  to 
declare  a  mistrial  and  the  statement  by  the 
court  in  the  hearing  of  the  jury  constitute 
cause  for  a  new  trial,  in  view  of  the  above- 
quoted  charge  given  the  Jury  by  the  court 
In  his  general  charge. 

There  was  no  error  In  the  charge:  ''The 
price  that  the  defendant  pilid  for  the  prop- 
erty is  a  circumstance  to  be  considered  along 
with  all  the  other  evidence  in  the  case  in 
determining  the  issue  in  the  case."  The 
testimony  showed  that  Thrower  orally  bar- 
gained with  the  owner  of  the  property  to  biiy 
it  just  a  few  days  before  the  condemnation 
proceedings  were  Instituted,  and  consummat- 
ed the  trade  after  such  proceedings  were  be- 
gun, which  was  about  seven  or  eight  months 
before  the  award  of  the  appraisers — ^the  time 
when  the  value  of  the  property  was  to  be 
estimated.  There  was  no  error  In  the  charge 
above  quoted. 

Complaint  is  inade  that  the  court  refused 
to  give  the  following  charge  requested  by 
the  plaintiff:  "Ton  have  nothing  to  do  with 
the  question  of  whether  or  not  Mr.  Thrower 
makes  or  loses  anything  by  his  trade  on  this 
property ;  your  only  consideration  is  the 
market  value  of  the  lot  taken;"  and  also  in 
refusing  to  giv«  the  following  written  re- 
quest of  the  plaintiff:  "The  mere  value  of 
the  lot  sought  to  be  condenmed — ^to  the  con- 
demning party — ^Is  not  the  market  value." 
While  these  charges  ml^ht  very  well  have 
been  given,  we  do  not  think  their  refusal  er- 
ror requiring  a  new  trial.  The  court  charg- 
ed the  Jury  that  the  compensation  to '  be 
awarded  Thrower  was  the  market  value  of 
the  property,  and  this  charge  necessarily 
meant  that  the^  were  to  find  ItB  market 
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value  regardless  of  what  Thrower  paid  for 
it,  or  Its  value  to  the  plaintiff. 

Complaint  is  made  that  the  court  refus- 
ed the  written  request  of  the  plaintiff  to 
charge :  "In  finding  the  market  value  of  this 
property  you  are  not  bound  by  the  oral  opin- 
ion of  the  witnesses  as  to  its  market  value.'* 
The  court  charged  the  Jury  as  follows: 
*The  opinions  of  witnesses  as  to  the  value 
of  property  are  not  binding  upon  the  Jury 
in  the  sense  that  you  must  accept  these 
opinions.  You  must  give  them  such  weight 
as  you  think  they  are  entitled  to  under  the 
instruction  given  you,  and  which  will  he  giv- 
en you."  We  think  the  charge  given  sub- 
stantially covered  the  charge  requested,  and 
there  was  no  error  in  refusing  the  request. 

Complaint  is  made  that  the  court  erred  in 
admitting,  over  the  plaintiff*s  objections,  the 
testimony  of  Thrower  "that  when  he  bought 
the  piece  of  property  sought  to  be  condemned 
the  railroad  owned  every  other  piece  of 
property  on  a  particular  20-foot  alley  that 
ran  up  to  his  property."  Even  if  the  testi- 
mony admitted  was  subject  to  the  objection 
made  thereto  "that  there  was  better  evidence 
to  show  what  it  [the  movant]  owned  there," 
we  do  not.  think  its  admission  error  requir- 
ing a  new  trial,  in  view  of  the  fact  that  it 
related  to  a  collateral  matter,  and  there  was 
other  evidence,  admitted  without  objection, 
substantially  to  the  same  effect  as  the  evi- 
dence to  which  objection  was  made. 

One  ground  of  the  motion  for  a  new  trial 
Is  that  the  court  erred  in  admitting,  over 
plaintiff's  objection,  the  following  testimony 
of  a  witness  for  the  defendant:  "The  market 
value  of  this  property,  in  case  the  railroad 
did  not  take  it,  but  made  it  a  railroad  front, 
was  115,000  to  $20,000."  We  think  this  tes- 
timony was  subject  to  the  objection  thereto 
that  it  was  "irrelevant  and  speculative,"  but 
we  do  not  think  its  admission  error  requiring 
a  new  trial.  There  was  testimony  of  other 
witnesses  of  the  same  nature  as  that  objected 
to  which  was  admitted  without  objection. 
One  of  these  other  witnesses  testified  that 
with  a  railroad  front  the  property  would  be 
worth  from  $20,000  to  $25,000.  We  do  not 
think  that  a  new  trial  should  be  granted  be- 
cause of  the  erroneous  admission  of  this 
testimony,  when  the  Jury  had  before  it,  with- 
out objection,  the  testimony  of  several  other 
witnesses  regarding  the  value  of  the  prop- 
erty based  on  the  idea  that  the  railroad 
company  did  not  take  it,  but  that  it  would 
front  on  the  railroad  to  be  constructed  by 
the  company;  especially  in  view  of  the  fact 
that  the  witness  delivering  the  testimony  ob- 
jected to  did  not  make  any  reference  in  his 
estimate  of  the  value  of  the  property  with 
a  railroad  front,  and  of  its  value  without 
such  front 

'  Oomplaint  is  made  that  the  court  refused 
to  give  two  written  requests  of  the  plaintiff 


to  instruct  the  Jury  regarding  the  market 
value  of  the  property.  In  one  of  these  re- 
quests the  following  language  appears: 
*•  'Market  value'  means  the  fair  value  of 
property  as  between  one  who  wants  to  pur- 
chase and  one  who  wants  to  sell,  not  what 
could  be  obtained  for  it  under  peculiar  cir- 
cumstances, when  a  greater  [amount]  than 
its  fair  market  price  could  be  obtained,  nor 
Its  speculative  value."  In  the  other  request 
the  following  language  appears:  'They  [the 
Jury]  are  not  to  consider  the  price  at 'which 
the  property  would  sell  for  under  special  or 
extraordinary  circumstances."  The  language 
above  quoted  from  the  charges  requested 
was  liable  to  lead  the  Jury  to  believe,  under 
the  special  facts  of  this  case,  that  they 
could  not  consider  the  market  value  as  af- 
fected by  the  fact  that  it  was  known,  or  ex- 
pected, that  the  plaintiff  would  construct 
a  railroad  or  a  terminal  station  in  the  local- 
ity where  the  property  was  situated,  and  the 
court  properly  refused  to  give  the  charges 
requested.  A  trial  of  the  length  and  charac- 
ter of  the  one  involved  in  this  record  before 
us  is  rarely  kept  entirely  free  from  error. 
While  some  errors  were  committed,  as  here- 
in pointed  out,  no  error  requiring  a  new 
trial  appears,  and  the  evidence  was  sufi!- 
cient  to  support  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(1S6  G*.  428) 

MILLER  et  al.  v.  JONES  et  aL 
(Supreme  Court  of  Georgia.     Jane  17,  1911.) 

(BffUahui  hy  the  Court.) 

1.  PuEADiNa  (§t  85,  199*)— TiMB  fob  Plrad- 

ING — DiSCBETION  OP  COUBT. 

Upon  the  call  of  the  appearance  docket, 
the  Judge  may  in  his  discretioa  allow  counsel 
for  the  defendant  a  reasonable  time  thereafter, 
and  during  the  term,  to  demur  and  answer. 

[Ed.  Note. —For  other  cases,  see  Pleading, 
Cent.  Die.  i|  172-178,  464-409;    Dec  Dig.  H 

85,  199.*] 

2.  Action  (|  88*>--PBTrnoif— Multifabioub- 

NEBS. 

The  petition  was  not  subject  to  demurrer 
on  the  ground  of  multifariousness. 

[EjA,  Note.— For  other  cases,  see  Action,  Gent 
Dig.  i  549;  Dec  Dig.  |  88.^] 

(Additional  8yllahu»  hy  Editorial  8taf.) 

3.  Wills  (t  449*)— Constbuction— Pbksukp- 
TioN  Against  Intestacy. 

It  is  presumed  that  a  testator  intends  to 
dispose  of  his  whole  estate  and  does  not  intend 
to  die  intestate  as  to  any  part  of  his  property, 
and  this  presumption  is  only  overcome  where 
the  intention  to  do  otherwise  is  plain  and  ua- 
ambiguous  or  is  necessarily  implied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  965 ;   Dec.  Dig.  |  449.^] 

Error  from  Superior  Court,  Early  Gounty; 
W.  C.  Worrill,  Judge. 

Action  by  Mrs.  A.  h.  Miller  and  another 
against  R.  L.  Jones,  as  executor  of  the  will 
of  W.  D.  Jones,  Sr.,  and  others.     I^m  a 


^VoT  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezes 
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Judgment  sustaining  a  demurrer  to  the  peti- 
tion, plaintiffs  bring  error.    Reversed. 

Mrs.  A.  Lu  Miller  (formerly  Jones)  and 
Nannie  J<»ieB  brougbt  an  action  against  R. 
U  Jones,  as  executor  of  tlie  will  of  W.  D. 
Jones,  Sr.,  deceased,  T.  F.  Jones,  Sr.,  T.  F. 
Jones,  Jr.,  W.  W.  Beard,  W.  B.  Hattaway, 
and  (X  J.  Bambo.  The  substance  of  the  pe- 
tition was  as  follows:  W.  D.  Jones,  Sr.,  died 
October  14,  1905,  leaving  a  will,  as  follows: 

"Item  1.  I  wish  that  my  entire  estate, 
both  real  and  personal,  be  held  without  divi- 
sion or  disposition  by  my  executor  for  the 
term  of  three  years,  that  my  Just  debts  may 
be  paid,  and  that  my  two  daughters  be  main- 
tained and  educated  from  the  proceeds,  and 
that  my  home  and  family,  Rob,  and  Jennie 
and  Nannie  Jones,  be  maintained  and  kept 
as  they  now  are,  except  when  attending 
school. 

"Item  2.  I  desire  that  as  soon  as  it  can  be 
conveniently  done,  I  direct  my  executor  to 
pay  to  my  wife,  Carrie  Jones,  the.  sum  of 
four  hundred  dollars,  which  amount  is  to  be 
In  lieu  of  dower  and  year's  support 

"Item  3.  I  desire  that  at  the  end  of  the 
three  years  mentioned,  any  money  from  my 
estate  shall  be  divided  equally  between  my 
son,  R.  L.  Jones,  and  Jennie  and  Nannie 
Jones. 

''Item  4.  I  desire  that  at  the  end  of  three 
years,  I  wish  my  home  place,  where  I  now 
live,  together  with  all  personalty,  to  be  the 
absolute  estate  of  my  three  children,  R.  L., 
Jennie  and  Nannie,  and  they  shall  divide  It 
as  they  wish. 

''Item  6.  I  desire  at  the  end  of  three  years 
that  all  my  interest  in  the  Dennis  place,  now 
operated  by  me  and  my  brother,  Frank 
Jones,  together  with  all  personalty  thereto, 
shall  belong  to  W.  D.  Jones,  Jr.,  T.  F.  Jones, 
Jr.,  and  Emma  Beard,  which  is  to  be  divid- 
ed as  they  desire. 

"Item  6.  I  desire  that  R.  I^  Jones,  my 
youngest  son,  shall  be  the  executor  of  this 
my  last  will  and  testament,  taking  such  com- 
pensation as  the  law  allows  administrators 
of  estates,  to  act  without  giving  bond  as  such 
executor." 

The  will  was  probated  in  solemn  form  on 
the  first  Tuesday  in  December,  1905,  and 
R.  L.  Jones  qualified  as  executor.  For  18 
years  prior  to  the  death  of  the  testator,  he 
and  T.  F.  Jones,  Sr.  (Frank)  conducted  as 
partners  a  farming  business  on  the  Dennis 
place  referred  to  in  the  will;  each  of  the 
partners  owning  an  undivided  half  Interest 
in  the  land  constituting  such  place,  and  of 
the  personalty  thereon  used  in  such  business.* 
The  testator  acted  as  overseer  or  manager 
of  the  plantation  at  an  agreed  salary  of  $300 
per  year;  and  T.  F.  Jones,  Sr.,  kept  the  ac- 
counts and  books  of  the  business,  sold  the 
produce  made  thereon,  collected  the  proceeds 
of  the  sales,  and  managed  the  financial  af- 
fairs generally  of  the  business.  A  running 
account  existed  and  continued  between  such 


partners,  without  a  settlement,  during  the 
18  years  next  preceding  the  death  of  the 
testator,  at  which  time  T.  F.  Jones,  Sr.,  as 
a  surviving  partner,  was  indebted  to  the  tes- 
tator in  a  large  amount.  Within  three  years 
after  the  death  of  the  testator  and  the  pro- 
bate of  his  will,  W.  D.  Jones  sold  and  con- 
veyed all  of  hli*  Interest  in  all  the  property 
devised  and  bequeathed  to  him  under  the 
will  to  'W.  W.  Beard.  Subsequently,  on  Octo- 
ber 31,  1907,  W.  W.  Beard,  T.  F.  Jones,  Sr., 
and  two  of  the  older  set  of  children  mention- 
ed in  the  will,  viz.,  Emma  Beard  and  T.  F. 
Jones,  Jr.,  under  an  agreement,  made  a  di- 
vision in  kind  of  the  Dennis  place,  and  In 
accordance  therewith  executed  deeds  where- 
by each  of  such  parties  took  the  portion 
of  the  place  so  allotted.  In  November,  1907, 
T.  F.  Jones,  Jr.,  sold  and  conveyed  to  T. 
F.  Jones,  Sr.,  all  interest  which  the  for- 
mer had  in  the  Dennis  place  under  the 
will,  and  under  the  agreement  above  re- 
ferred to.  On  February  14,  1908,  T.  F. 
Jones,  Sr.,  sold  and  conveyed  the  portion 
of  the  Dennis  place  which  had  be^i  con- 
veyed to  him  by  T.  F.  Jones,  Jr.,  and  cer- 
tain produce  from  such  place,  to  C.  J.  Ram- 
bo  and  W.  B.  Hattaway.  All  of  such  par- 
ties so  dealing  with  the  interest  of  the  tes- 
tator in  the  Dennis  place  went  Into  posses- 
sion of  the  portion  thereof  which  they  had 
obtained  under  such  conveyances,  and  there- 
after received  the  rents  and  profits  thereof, 
and  all  of  them  had  full  notice,  at  the  time 
of  taking  possession,  of  the  rights  of  the 
plaintiffs  under  the  will,  and  all  of  such 
parties  confederated  together  and  conspired 
with  T.  F.  Jones,  Sr.,  in  the  manner  above 
indicated,  to  defeat  the  rights  of  the  plain- 
tiffs in  and  to  such  of  the  net  Income,  rents. 
Issues,  and  profits  arising  from  the  Dennis 
place,  as  plaintiffs  were,  under  the  terms  of 
the  will,  entitled  to  receive  and  enjoy  for 
their  maintenance,  etc.,  during  the  period 
of  three  years  from  the  death  of  the  testa- 
tor. At  the  time  of  the  death  of  the  testa- 
tor, his  individual  debts  aggregated  $680.24, 
which  debts  were  by  his  will  made  a  first 
charge  upon  the  Income  arising  from  his  en- 
tire estate.  At  the  time  of  his  death  and 
for  some  time  prior  thereto,  the  testator,  in 
partnership  with  his  son,  R.  L,  Jones,  con- 
ducted a  public  cotton-ginning  business  on 
the  home  place  mentioned  in  the  will,  the 
debts  of  which  partnership,  at  the  death  of 
the  testator,  amounted  to  $4,119.96,  or  other 
large  sum.  On  October  19,  1907,  the  gin- 
ning business  was  completely  destroyed  by 
fire,  and  R.  L.  Jones  by  way  of  compromise 
collected  $2,012.50  as  Insurance  thereon,  half 
of  which  amount  was  assets  belonging  to  the 
estate  of  the  testator,  and  as  such  passed 
into  the  hands  of  R.  L.  Jones,  as  executor, 
subject  to  the  indebtedness  of  the  last-men- 
tioned partnership. 

In  January,   1907,   the  dwelling   on  the 
home  place  mentioned  in  the  will  was  also 
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burned  by  fire,  and  R.  L.  Jones,  as  executor, 
collected  on  an  insurance  policy  taken  out 
upon  such  dwelling  for  the  protection  and 
benefit  of  himself  and  plaintiffs  the  sum  of 
$1,597,  which  amount  the  plaintiffs  charge, 
upon  information  and  belief,  was  used  by 
the  executor  in  paying  off  debts  owing  by  the 
estate  of  testator,  and  the  last-mentioned 
partnership,  instead  of  holding  plaintiffs' 
two-thirds  interest  therein  in  trust  for  them 
and  selling  the  personal  property  belonging 
to  the  estate  of  the  testator  for  the  purpose 
of  paying  the  debts  for  which  it  was  liable. 
The  executor  never  called  upon  T.  F.  Jones, 
Sr.,  to  account  for  any  of  the  personalty,  con- 
sisting of  live  stock,  farming  implements, 
etc.,  used  in  connection  with  the  business 
conducted  by  the  testator  and  T.  F.  Jones, 
Sr.,  on  the  Dennis  place,  and  in  which  the 
testator  owned  an  undiyided  half  interest, 
but  allowed  such  personalty  to  pass  into  the 
hands  of  W.  W.  Beard,  Emma  Beard,  and  T. 
F.  Jones,  Jr.,  C.  J.  Rambo,  and  W.  B.  Hat- 
taway,  as  well  as  to  remain  in  the  hands  of 
T.  F.  Jones,  Sr.,  as  long  as  he  kept  control 
of  the  Dennis  place,  which  personalty  such 
parties  converted  to  their  own  individual 
use  and  placed  the  same  beyond  the  power 
of  the  executor  to  sell  for  the  purpose  of 
paying  the  debts  due  by  the  testator.  By  rea- 
son of  the  failure  of  R.  Ia  Jones,  as  executoi^, 
to  sell  a  sufficient  amount  of  the  personal 
property  of  the  estate  to  pay  off  its  debts, 
and  of  his  failure  to  pay  his  inaividual  in- 
debtedhess  as  a  member  of  the  ps^rtnership 
in  the  ginning  business  that  existed  between 
him  and  the  testator,  as  well  as  by  reason  of 
the  fact  that  such  executor  permitted  cer- 
tain described  lands  constituting  a  part  of 
the  home  place,  which  had  been  specifically 
devised  to  the  plaintiffs  and  R.  L.  Jones,  to 
be.  sold  at  sheriffs  sale  on  April  2,  1908, 
and  on  May  6,  1908,  under  various  executions 
for  stated  amounts  in  favor  of  different 
named  plaintiffs  against  R.  L.  Jones,  some  of 
which  were  against  him  as  executor  and 
others  against  him  individually  and  as  exec- 
utor, the  plaintiffs'  interests  in  the  home 
place  have  been  sacrificed.  The  value  of  the 
portions  of  the  land  of  the  home  place  sold 
under  such  executions  was  $5,800  or  other 
large  sum,  and  they  were  sold  at  forced 
sales,  permitted  and  encouraged  by  the  exec- 
utor and  the  devisees  of  the  Dennis  place 
and  their  successors  in  interest,  in  the  spring 
of  1908  during  a  financial  panic,  and  were 
grossly  sacrificed  in  order  to  pay  the  debts 
of  the  estate,  which  Inured  to  the  benefit  of 
the  devisees  under  the  will  of  the  testator's 
Interest  in  the  Dennis  place,  and  entirely  de- 
prived plaintiffs  of  their  interest  in  the  lands 
so  sold,  and  defeated  the  scheme  of  their 
father,  the  testator,  as  expressed  in  his  will, 
which  was  to  divide  his  land  into  two  equal 
parts;  one,  consisting  of  the  home  place,  to 
go  to  'the  three  younger  children,  namely,  the 
plaintlffsf  and  Ri  L.  Jones,  and  the  other,  con- 
aisting  of  hia  interest  in  the  Dennis  place^  to 


go  to  his  three  older  ditldren,  tIz.,  Bmma 
Beard,  W.  D.  Jones,  Jr.,  and  T.  F.  Jones,  Jr. 
The  executor,  R.  h.  Jones,  has  collected  and 
received,  as  money  belonging  to  the  estate 
of  his  testator,  $6,556.39,  or  other  large  sum, 
for  which  he  has  not  accounted  to  plalntiflu, 
and  they  charge  on  information  and  beli^ 
that  he  has  paid  out  of  such  moneys  on 
his  individual  debts  $792.88,  and  on  the  debts 
due  by  the  partnership  in  the  ginning  busi- 
ness $4,119.96.  In  the  language  of  the  peti- 
tion: The  only  amounts  which  the  said 
executor  has  paid  over  to  or  In  behalf  of 
petitioners,  since  the  death  of  his  testator^ 
are  'as  follows: 

March  28,  190ft.    To  Nannie  Jones,  cash........  |   t  ft 

June     29,    "        "       "             ••          " 27  50 

Peby.    29,    "        ••       -             •«          •• 12135 

Dec.       6,  1906.    Tuition  tor  Jennie  Jones 202  50 

June     23,1906.        "           "         "          ••    177  60 

June     29,  1900.    School    expenses    ot    Jennie 

Jones  220  00 

Not.  1907.           To  Jennte  Jones*  cash 47  60 

980600 

Since  the  14th  of  October,  1908,  the  time 
fixed  by  the  will  for  a  division  of  the  property 
of  the  testator's  estate  by  his  executor  among 
the  beneficiaries,  the  plaintiflTs  have  called 
upon  the  executor  for  an  accounting  and  set- 
tlement with  them  for  their  respective  shares 
of  the  estate,  but  he  has  failed  and  refused 
to  comply  with'  their  demand;  he  has  like- 
wise refused  to  come  to  any  accounting  or 
settlement  with  any  of  the  other  parties 
above  mentioned  as  interested  In  the  estate, 
or  to  bring  T.  F.  Jones,  Sr.,  to  an  account* 
ing  or  settlement  with  the  estate,  and  there- 
fore It  is  necessary  that  the  plaintiffs  them- 
selves  proceed  to  have  such  parties  brought 
to  an  accounting  and  settlement  with  the  es- 
tate. The  prayers  of  the  petition  are:  <1> 
That  T.  F.  Jones,  Sr.,  be  brought  to  an  ac- 
counting and  settlement  with  the  estate, 
respecting  the  business  transactions  between 
him  and  the  testator  as  to  the  farming  op- 
erations on  the  Dennis  place,  prior  to  the 
death  of  the  testator,  as  well  as  the  inter- 
est of  the  estate  in  all  the  personalty  used  in 
connection  with  such  business  prior  to  the- 
testator's  death,  as  well  as  for  the  rents,  is- 
sues, and  profits  received  by  him  from  the 
interest  owned  by  the  estate  in  the  D^mia 
place  since  the  death  of  the  testator.  (2) 
That  T.  F.  Jones,  Jr.,  W.  W.  Beard,  Bmma 
Beard,  W.  B.  Hattaway,  O.  J.  Rambo  each 
be  required  to  come  to  an  accounting  and  set- 
tlement with  the  estate,  respecting  the  rents. 
Issues,  and  profits  arising  from  the  interest 
of  the  estate  in  the  Dennis  place,  received 
by  them  since  the  death  of  the  testator,  as 
well  as  for  such  of  the  i)er8onal  property  con- 
nected with  such  plantation  as  they  or  any 
of  them  may  have  received  and  used  since 
such  date.  (3)  "That  the  said  T.  F.  Jones. 
Jr.,  W.  W.  Beard,  Emma  Beard,  and  R.  I*. 
Jones  may  be  decreed  to  come  to  a  full,  just, 
and  complete  aiccounting  and  settl^nent  with 
your  petitioners  as  to  the  respective  share  of 
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the  debts  of  said  estate  wblcb  each  of  them 
Bbould  share,  as  a  condition  jHreeedent  to 
taking  any  of  the  benefits  under  the  will  of 
the  said  W.  D.  Jones,  Sr.,  and  that  the  share 
of  each  of  them  in  stich  debts  shall,  when  as- 
certained by  STich  accounting,  be  decreed  to 
be  a  charge  upon  the  Interest  of  said  es- 
tate in  the  Dennis  place,  and  that  said  in- 
terest in  said  plantation  be  sold  for  the  pur- 
pose of  making  a  Just  and  fair  division 
amongst  the  benefldaries  of  said  will  (or 
their  assignees),  in  accord  with  Its  scheme 
and  purpose^  of  the  moneys  arising  from  all 
of  the  assets  of  said  estate  and  remaining 
after  discharging  all  of  the  debts  of  said  es- 
tate." (4)  That  Beard,  Hattaway,  and  Ram- 
bo,  in  so  far  as  their  claim  of  interest  In 
the  Dennis  place  Is  concerned,  be  decreed  to 
stand  in  the  shoes  of  the  devisees  named  in 
the  will,  through  whom  they  claim  direct- 
ly or  Indirectly.  (5)  That  In  the  accounting 
and  settlement  with  the  estate  the  plaintiffs 
be  decreed  to  be  entitled  to  a  credit  of  two* 
thirds  of  the  amount  collected  as  Insurance 
on  the  dwelling  destroyed  on  the'  home  place, 
and  two-thirds  of  a  half  Interest  In  the  in- 
surance collected  on  the  ginning  outfit,  and 
that  the  plaintiffs  be  further  credited  with 
two-thirds  of  the  value  of  the  lands  forming 
a  part  of  the  home  place  which  were  sold 
under  execution  sales  for  the  purpose  of  pay- 
ing the  debts  of  the  estate.  (6)  That  the  ex- 
ecutor be  brought  to  an  accounting  with  the 
plaintiffs  respecting  all  of  the  assets  ,of  the 
estate  which  have  come  into  his  hands  since 
his  qualification,  and  that  he  be  decreed  to 
have  forfeited  the  right  to  commissions  as  ex- 
ecutor on  account,  of  the  misapplication  of 
the  assets  of  the  estate  as  before  stated.  (7) 
That  the  agreement  between  T.  F.  Jones, 
Sr.,  and  T.  F.  Jones,  Jr.,  on  the  one  side,  and 
W.  W.  Beard  and  Emma  Beard,  on  the  oth- 
er, by  which  they  undertook  to  divide  in 
kind  the  Dennis  place,  be  set  aside  and  de- 
creed to  be  Inoperative  in  so  far  as  the 
plaintiffs  and  other  parties  are  concerned. 
CB)  For  general  relief  and  process. 

During  the  appearance  term  the  trial  Judge 
announced  that  be  would  call  the  appearance 
docket  on  the  succeeding  day.  When,  in  ac- 
cordance with  such  announcement,  the  pres- 
ent case  was  called  in  its  order,  counsel  for 
the  defendants  who  had  then  been  served 
announced  that  he  had  been  actively  engag- 
ed in  court  all  the  preceding  week  and  had 
not  had  time  to  prepare  and  file  defenses  in 
their  behalf,  and  asked  for  time  within  which 
to  file  such  defenses.  The  court  thereupon 
allowed  him  until  the  last  day  of  the  term 
to  file  them.  This  permission  was  given  on 
April  13,  190D.  Two  days  thereafter  counsel 
for  such  defendants  filed  a  Joint  demurrer 
and  answer  in  their  behalf.  Counsel  for  the 
plaintiffs  urged  the  court,  when  the  case  was 
called  in  Its  order  upon  the  appearance  dock- 
et, to  enter  the  same  as  In  default ;  and  sub- 
sequently objected  to  the  filing  of  the  de^ 
murrer  and  answer  of  the  defendants,  on  the 
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ground  that  the  case  was  tn  default  when 
called  upon  the  appearance  dodcet.  The  ob- 
jection was  overruled,  and  the  demurrer  and 
answer  allowed  to  be  filed  on  April  15,  1909. 
Exceptions  pendente  lite  were  filed  by  the 
plaintiffs  assigning  error  upon  the  ruling  of 
the  Judge  as  to  this  matter.  The  remaining 
defendants  at  the  October  term,  1909,  which 
was  the  appearance  term  as  to  them,  filed 
demurrers  and  answers.  The  court  sustain- 
ed a  common  ground  of  demurrer  of  all  of 
the  defendants,  attacking  the  petition  for 
multifariousness.  Plaintiffs  excepted,  as- 
signing error  upon  their  exceptions  pendente 
lite,  and  upon  the  sustaining  of  the  demur- 
rer. 

A.  Ia  Miller  and  Glessner  &  Park,  for 
plaintiffs  in  error.  King  ft  Castellow,  Hawes 
ft  Pottle,  Byron  Collins,  and  Chas.  D.  Ru^ 
sell,  for  defendants  in  error. 

FISH,  0.  J.  (after  stating  the  fUcts  as 
above).  [1]  1.  Upon  the  call  of  the  appear- 
ance  docket,  the  Judge  may  in  his  discretion 
allow  counsel  for  the  defendant  a  reasonable 
time  thereafter,  and  during  the  term,  to  de> 
mur  and  answer.  There  was  no  abuse  of  the 
Judge's  discretion  In  this  case  in  allowing 
counsel,  for  the  reasons  set  out  in  the  state- 
ment of  facts,  two  days  after  the  call  of  the 
appearance  docket  in  which  to  demur  and  an- 
swer: In  Deering  Harvester  Co.  t.  Taomp- 
son,  116  Ga.  418,  42  S.  EI  772,  the  order  held 
to  be  invalid  allowed  the  defendant  until  a 
date  after  the  adjournment  of  the  appearance 
term  within  which  to  file  an  answer. 

[2]  2.  The  demurrer  sustained  by  the  court 
was  that  the  petition  was  bad  for  nniltifarl- 
ousness,  because:  (1)  It  sought  an  accounting 
with  the  executor,  with  which  neither  of  the 
other  defendants  nor  any  one  of  them  had 
any  connection  or  concern;  (2)  it  prayed  for 
an  accounting  with  T.  F.  Jones,  Sr.,  as  the 
surviving  partner  of  a  business  conducted  by 
him  and  the  testator  during  the  latter's  life, 
as  well  as  for  an  accounting  of  business 
transactions  T.  F.  Jones,  Sr.,  had  with  the 
testator,  with  neither  of  which  accountings 
were  any  of  the  other  defendants  concerned; 
(3)  it  sought  an  accounting  with  and  a  con> 
tribution  from  **W.  W.  Beard,  Emma  Beard, 
and  others,  in  reference  to  the  indebtedness 
of  the  estate  of  W.  D.  Jones,  and  with  such 
cause  of  action"  the  other  defendants  had  ik> 
connection  or  concern;  and  (4)  because  *'the 
only  cause  of  action  attempted  to  be  set  forth 
in  said  petition  against  W.  B.  Hattaway  and 
C  J.  Rambo  is  for  an  accounting  and  con- 
tribution in  reference  to  the  portion  of  the 
plantation  known  as  the  Dennis  place,  and 
the  petition  shows  on  Its  face  that  these  de- 
fendants acquired  title  to  said  land  from  T 
F.  Jones,  Sr.,  and  have  absolutely  no  connec- 
tion or  concern  with  the  interest  in  any  other 
of  the  matters  or  things  or  causes  of  action' 
set  forth  in  the  petition." 

"To  sustain  a  bill  against  the  charge  of 
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multlfarioiisness,  It  is  not  tndlq;>eii8able  that 
all  the  parties  should  have  an  Interest  in  all 
the  matters  contained  in  the  suit  It  is  suf- 
ficient if  each  party  has  an  interest  in  some 
matter  in  the  suit,  which  is  common  to  all, 
and  they  are  connected  with  others." 
Worthy  y.  Johnson,  8  Ga.  236  (1)>  52  Am. 
Dec.  399.  "Where  the  plaintiffs  have  a  com- 
mon interest  against  all  of  the  defendants 
in  a  suit  as  to  one  or  more  of  the  questions 
raised  by  it,  so  as  to  make -them  all  nec- 
essary parties  for  the  purpose  of  enforc- 
ing that  common  interest,  the  circumstance 
of  some  of  the  defendants  being  subject  to 
distinct  liabilities  in  respect  to  different 
branches  of  the  subject-matter  will  not  ren- 
der the  bill  multifarious."  City  Bank  of 
Macon  v.  Bartlett,  71  Ga.  798i  '^Where  all 
the  complainants  belonged  to  the  same  class 
and  had  a  common  interest,  and  all  the  de- 
fendants belonged  to  one  class  and  were  sub- 
ject to  a  common  liability,  it  does  not  matter 
that  the  extent  of  the  rights  of  each  of  the 
complainants,  or  the  liability  of  each  of  the 
defendants,  may  not  be  the  same."  Id.  A 
petition  is  not  multifarious,  though  it  con- 
cerns things  of  different  natures  against  sev- 
eral defendants,  whose  rights  are  distinct,  if 
it  sets  forth  one  connected  interest  among 
them  all,  centering  in  the  point  in  issue  in 
the  case.  Conley  v.  Buck,  100  Ga.  187,  28  S. 
E.  97;  Greer  y.  Andrews,  133  Ga.  193,  65 
S.  E.  416.  Did  the  petition  in  the  case  now 
in  hand  set  forth  a  common  Interest  which 
the  plaintiffs  had  against  all  the  defendants 
as  to  any  question  raised,  so  as  to  make 
them  all  necessary  parties  for  the  purpose  of 
enforcing  that  common  interest?  Before  re- 
plying to  this  inquiry,  it  becomes  necessary 
to  construe  tne  will  involved  in  the  case. 

[3]  The  natural  and  reasonable  presump- 
tion Is  that  a  testator,  when  he  executes  his 
will,  intends  to  dispose  of  his  whole  estate, 
and  does  not  intend  to  die  intestate  as  to 
any  part  of  his  property,  which  presumption 
is  overcome  only  where  the  intention  of  the 
testator  to  do  otherwise  is  plain  and  unam- 
biguous or  is  necessarily  implied.  Black  v. 
Nolan,  182  Ga.  452,  64  S.  E.  647.  Moreover, 
it  is  clear,  we  think,  from  the  will  itself  in 
this  case^  that  the  testator  intended  to  dis- 
pose of  his  whole  estate;  for  in  the  first  item 
thereof  he  declares  that:  "I  wish  that  my 
entire  estate,  both  real  and  personal,  be  held 
without  division  or  disposition  by  my  ex- 
ecutor for  the  term  of  three  years,  that  my 
just  debts  may  be  paid,  and  that  my  two 
daughters  be  maintained  and  educated  from 
the  proceeds,  and  that  my  home  and  family, 
Rob,  and  Jennie  and  Nannie  Jones,  be  main- 
tained and  kept  as  they  now  are,  except 
when  attending  school."  It  is  apparent  that 
the  testator  desired  his  entire  estate  to  be 
k^t  together  for  three  years  in  order  that 
his  executor  might  discharge  from  the  in- 
come thereof  the  debts  against  the  estate, 
and  from  the  same  source  defray  the  ex- 


penses of  the  maintenance  and  education  of 
his  two  younger  daughters,  the  plaintiffs,  and 
the  maintenance  of  his  family  consisting  of 
his  three  younger  children,  R.  Ll  Jones  and 
the  plaintiffs,  and  also  from  the  same  source 
that  the  executor,  as  soon  as  it  could  *'be 
conveniently  done,"  should  pay  to  the  tes- 
tator's widow  a  given  sum  in  lieu  of  dower 
and  a  year's  support,  as  provided  for  in  the 
second  item  of  the  will.    The  only  property 
mentioned  in  and  disposed  of  by  the  will  was 
the  interests  of  the  testator  in  two  places  or 
plantations  and  the  personalty  on  each  and 
used  in  connection  therewith.    In  one  of  these 
places  known  as  the  home  place  and  in  the 
personalty  thereon,  the  testator  owned  the 
entire  interest,  all  of  which  at  the  end  of 
three  years  was  "to  be  the  absolute  estate** 
of  his  three  children,  R.  L.  Jones  and  the 
plaintiffs,  who  should  then  divide  amongst 
themselves.    In  the  other  lands,  known  as  the 
Dennis  place,  and  in  the  personalty  thereon 
and  used  in  connection  therewith,  the  tes- 
tator owned  a  half  undivided  interest    In 
reference  to  this  property  the  testator  declar- 
ed in  the  fifth  item  of  his  will  as  follows: 
"I  desire  at  the  end  of  three  years  that  all 
my  interest  in  the  Dennis  place,  now  operat- 
ed by  me  and  my  brother  Frank  Jones,  to- 
gether with  all  personalty  thereto,  shall  be- 
long to  W.  D.  Jones,  Jr^  T.  F.  Jones,  Jr., 
and  Emma  Beard,  which  is  to  be  divided  as 
th^  desire."     It  appears  from  the  petition 
tliat  the  persons  named  in  the  fitth  item  were 
an  older  set  of  children  of  the  testator,  and 
that  the  persons  named  in  the  fourth  item,  to 
whom  was  given  the  home  place  and  the  per- 
sonalty thereon,  were  the  younger  set  of  the 
testator's  children.    After  providing  that  his 
entire  estate  should  be  kept  together  for  the 
term   of  three  years  and  that  the  income 
thereof  should  be  devoted  to  certain  specified 
purposes  as  already  indicated,  the  testator 
declared  in  the  third  item  of  his  will  that: 
'*I  desire  that  at  the  end  of  the  three  years 
mentioned,  any  money  from  my  estate  shall 
be  divided  equally  between  my  son,  R.  L. 
Jones,  and  Jennie  and  Nannie  Jones."    Con- 
struing the  testamentary  scheme  as  ascer- 
tained from  the  entire  will  and  also  the  con- 
nection in  which  .the  language  of  the  third 
item  is  used,  and  the  language  itself  as  there 
employed,  we  feel  safe  in  saying  that  the  in- 
tention of  the  testator  was  that  at  the  end 
of  three  years  "any  money  from  [his]  estate" 
— ^that  is,  any  balance  of  the  income,  such  as 
rents  and  profits  belonging  to  the  estate  from 
the  two  plantations — should  be  equally  di- 
vided between  the  three  younger  children 
named  in  the  third  item.    At  the  end  ot  the 
three  years  the  corpus  of  the  estate  was  to 
go  to  the  children;  the  home  place,  includ- 
ing the  personalty  thereon,  to  the  younger 
set,  and  all   the   'Interest"   in   the  Dennis 
place,  including  all  personalty   thereon,  to 
the  older  set    The  words  "all  my  interest  in 
the  Dennis  plaoe^"  as  used  in  the  fifth  item 
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of  the  will,  referred,  we  think,  not  merely  to 
his  half  undivided  interest  in  the  land  con- 
stituting that  place  and  to  a  like  interest  in 
the  personalty  thereon,  but  also  included 
whatever  interest  he  might  have  in  the  busi- 
ness .enterprise  conducted  by  himself  and  T. 
F.  Jones,  Sr.,  as  partners  in  connection  with 
such  place,  and  therefore  covered  any  indebt- 
edness in  the  way  of  profits,  wages,  etc.,  ow- 
ing by  the  partnership  to  the  testator  at  the 
time  of  his  death. 

Having  set  forth  the  real  testamentary 
scheme  of  the  will,  does  it  follow  that  the 
plaintiffs  under  the  allegations  of  their  peti- 
tion had  a  common  interest  as  to  some  mat- 
ter in  the  suit  which  was  common  to  all  of 
the  defendants,  and  in  which  the  latter  were 
all  Interested  in  resisting?  In  our  opinion 
the  petition  showed  that  the  plaintlfTs  had 
such  an  interest. 

In  the  effect,  the  plaintiffs  alleged  that 
under  the  terms  of  the  will  they  were  to  be 
maintained  and  educated  out  of  the  income 
from  the  entire  estate  during  the  period  of 
three  years  after  the  testator's  death;  that 
the  executor  failed  to  carry  out  this  obliga- 
tion placed  upon  him  by  the  will;  that  he 
permitted  the  other  defendants  to  go  into 
possession  of  the  land  and  personalty  consti- 
tuting the  "interest"  of  the  testator  in  the 
Dennis  place,  and  to  receive  and  appropriate 
to  their  own  uses  the  income  and  profits  of 
such  property  during  the  three  years  the  ex- 
ecutor was  bound  to  hold  the  same  together 
and  to  devote  the  Income  therefrom  in  part 
to  the  maintenance  and  education  of  the 
plaintiffs;  and  that  at  the  expiration  of  the 
three  years  the  plaintiffs  were  entitled  to 
two-thirds  of  any  money  that  should  th»i 
have  been  in  the  hands  of  the  executor  from 
the  income  of  the  Dennis  place.  Surely  the 
plaintiffs  had  the  right  to  call  the  executor 
to  an  accounting  and  settlement  In  reference 
to  this  matter,  as  well  as  to  all  other  matters 
in  respect  to  which  they  claimed  he  had 
mismanaged  his  trust;  and  if  the  other  de- 
fendants had  appropriated,  with  notice  of  the 
plaintiffs'  rights  under  the  will,  to  their  own 
uses  any  portion  of  the  income  belonging  to 
the  estate  which  should  have  come  into  the 
hands  of  the  executor  from  the  Dennis  place 
during  the  three  years  after  the  death  of  the 
testator,  and  if  the  executor  failed  and  re- 
fused to  require  the  other  defendants  to  ac- 
count to  him  for  such  income  appropriated 
by  them,  then  the  plaintiffs  were  entitled  to 
bring  an  action  against  the  other  defendants 
for  an  accounting  and  settlement  as  to  such 
income  received  and  appropriated  by  them, 
and  to  make  the  executor  a  codefendant  in 
SQch  action.  Worthy  r.  Johnson,  8  Ga.  236, 
52  Am.  Dee.  899. 

Moreover,  as  we  have  seen,  the  scheme  of 
the  will  was  that  the  entire  estate  should 
*)e  kept  together  by  the  executor  for  the  term 
of  three  years  before  tiie  division  thereof, 


as  provided  in  the  will,  should  be  made,  and 
in  the  meantime  the  debts  of  the  testator,  as 
well  as  the  money  to  be  paid  to  his  widow 
and  the  expenses  of  maintenance  and  educa- 
tion of  the  plaintiffs,  should  all  be  paid  from 
the  income  derived  from  the  entire  estate. 
Of  course  all  of  the  property  of  the  estate 
was  liable  for  the  testator's  debts,  and  cred- 
itors with  executions  could  proceed  against 
any  of  it  If  the  executor  failed  to  pay  the 
debts  owing  by  the  estate  from  the  income 
thereof,  and  execution  creditors  had  lands 
constituting  a  portion  of  the  home  place  lev- 
led  upon  and  sold  to  satisfy  their  debts,  then 
the  plaintiffs,  to  whom  had  been  specifically 
devised  a  two-thirds  interest  In  the  lands  of 
the  home  place,  would  have  the  right  to  re- 
quire contribution  from  the  devisees  to  whom 
had  been  specifically  devised  the  testator's 
"interest"  in  the  lands  constituting  the  Den- 
nis place,  as  well  as  from  those  holding  un- 
der such  last-named  devisees  with  notice  of 
the  plaintifCs'  rlghta  as  to  this  matter.  2 
Jarman  on  Wills  (6th  Ed.)  2031 ;  37  Cyc.  302 ; 
27  A.  &  BS.  Enc.  Law,  251 ;  Compton  v.  Pit- 
man, 49  Ga.  612 ;  Jones  v.  Sikes,  85  Ga.  646, 
11  S.  E.  664 ;    Civil  Code  1910,  |  4588. 

It  was  proper  to  have  the  alleged  pro  rata 
liability  of  each  of  the  defendant  devisees  of 
the  Dennis  place  and  of  the  defendants  hold- 
ing under  them  determined  in  one  action. 
See  Chamblee  v.  Atlanta  Brewing  &  Ice  Co., 
131  Ga.  554,  62  S.  E.  1032.  As  was  weU  said 
by  Mr.  Justice  Warner  in  the  case  of  Nail 
V.  Mobley,  9  Ga.  278:  "It  is  the  interest  of 
parties,  as  well  as  the  interest  of  the  public, 
that  all  matters  in  controversy  between  them 
should  be  settled  in  one  suit,  when  it  can 
be  done  with  safety  and  without  great  prac- 
tical inconvenience." 

We  have  decided  the  only  points  necessary 
to  dispose  of  the  question  as  to  whether  or 
not  the  petition  was  multifarious,  and  with 
confidence  have  arrived  at  the  conclusion 
that  it  was  not ;  and  therefore  the  judgment 
of  the  lower  court  must  be  reversed.  All  the 
Justices  concur. 


a36  Oa.  476) 
SOUTHERN  CEMENT  STONE  CO.  v. 
LOGAN  COAL  &  SUPPLY  CO. 

(Supreme  Court  of  Georgia.     June  21,  1911.) 

(Syllahus  ly  the  Oowrt.) 

Appeal  and  Ebrob  (|  884*)~Right  to  Rx- 
viEw— Acquiescence  in  Decision. 

Upon  the  hearing  of  an  application  for  an 
iDterlocutory  injunction,  the  court  enjoined  the 
plaintiff  from  doing  certain  acts  and  the  defend- 
ant from  doing  certain  acts,  but  provided  that 
the  order  granting  the  injunction  against  the 
plaintiff  should  be  superseded  upon  the  giving 
of  a  specified  bond,  conditioned  to  pay  the  de- 
fendant such  damages  as  it  may  recover  On  the 
final  trial.  It  being  made  to  appear  to  this 
court  that  the  plaintiff  gave  bond  m  accordance 
with  the  terms  of  the  order,  an  exception  to  the 
order  on  the  ground  that  the  plaintiff  should 
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hare  been  allowed  to  do  the  work  without  flv- 
in;  rach  bond  wiU  not  be  entertained. 

(a)  If  the  order  be  construed  to  mean  that 
the  defendant  was  permitted  to  do  certain  work 
merely  upon  giving  bond  conditioned  to  pay  the 
plaintifP  such  damages  as  it  might  recover  upon 
the  final  trial  of  toe  case,  an  exception  to  the 
order,  on  the  ground  that  the  defendant  should 
have  been  enjoined  without  being  permitted  to 
perform  the  acts'  upon  giving  bond,  will  not  be 
considered  by  this  cou^  when  it  appears  that 
the  defendant  gave  bond  in  accordance  with 
the  terms  of  the  order,  and,  since  the  bill  of  ex- 
ceptions was  filed,  has  performed  the  acts 
which  the  plaintiff  sought  to  have  the  defend- 
ant restrained  from  doing ;  nor  will  such  excep- 
tion be  considered  if  the  order  be  construed  to 
mean  that  the  defendant  was  not  permitted  to 
do  such  work  unless  it  gave  the  required  bond 
and  also  registered  its  business  with  the  munic- 
ipality of  Brunswick  and  took  out  a  license 
from  that  city,  where  the  work  done  by  the 
defendant  was  upon  the  streets  of  the  city  and 
in  pursuance  of  a  contract  between  the  defend- 
ant and  the  city»  the  latter  being  no  party  to 
the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  If  8612-3dl6;    Dec  Dig.  | 

Error  from  Snperlor  Ck>urt,  Glynn  County ; 
O.  B.  Conyera,  Judge. 

Action  by  the  Southern  Cement  Stone  Com- 
pany against  the  Logan  Coal  &  Supply  Com- 
pany. From  an  order  granting  an  interlocu- 
tory Injunction  on  condition,  plaintiff  brings 
•error.    Writ  of  error  diamlssed. 

F.  H.  Harris  and  R.  D.  Header,  for  plain- 
tiff in  error.  Crovatt  ft  Whitfield,  for  de- 
fendant in  error. 

HOLDEN,  J.  This  case  involved  a  contest 
between  the  parties  as  to  which  had  the 
right  to  do  certain  paving  and  curbing  of  the 
sidewalks  on  a  street  in  the  dty  of  Bruns- 
wick. The  appellant  was  plaintiff  In  the 
court  below,  and  the  parties  will  be  referred 
to  as  plaintiff  and  defendant  On  an  inter- 
locutory hearing  for  temporary  injunction, 
the  court  Issued  an  order  enjoining  the  plain- 
tiff from  paving  the  sidewalks  on  specified 
portions  of  the  street,  and  enjoining  the  de- 
fendant from  paving  certain  other  portions 
of  the  sidewalks.  The  terms  of  the  order 
were  such  that  the  Injunctions  were  supersed- 
ed with  respect  to  the  plaintiff  upon  Its  giving 
.  a  bond  required  by  the  order,  conditioned  to 
pay  the  defendant  such  damages  as  it  might 
recover  on  the  final  trial  of  the  case.  Er- 
ceptions  filed  by  the  plaintiff  assign  as  er- 
ror: First,  so  much  of  this  order  as  required 
It  to  give  bond  before  allowing  it  to  do  cer- 
tain work;  and,  second,  so  much  of  the  or- 
der as  permitted  the  defendant  to  continue 
certain  other  work  upon  complying  with  the 
conditions  of  the  order  and  restrained  the 
plaintiff  from  doing  that  particular  work, 
plaintiff  contending  that  the  court  should 
have  enjoined  the  defendant  from  doing  this 
portion  of  the  work  and  have  permitted  the 
plaintiff  to  perform  it  without  any  restric- 
tion.   The  defendant  filed  in  this  court  a  mo- 


tion to  dismiss  the  writ  of  error,  which  mo- 
tion contained  the  following  grounds:  "(1) 
The  respective  parties  to  said  case,  having 
each  for  itself  made  and  filed  in  the  office 
of  the  clerk  of  Olynn  superior  court  the  sever- 
al bonds,  certified  copies  of  which  are  hereto 
attached  and  made  a  part  of  this  motion,  con- 
templated and  authorized  by  the  judgment  of 
the  court  below  excepted  to  and  to  be  review- 
ed in  said  case,  nothing  remains  upon  which 
the  judgment  of  the  Supreme  Court,  If  ren- 
dered now  in  the  premises,  can  operate.  (2) 
That  each  of  said  parties,  having  so  made 
and  filed  in  Its  own  behalf  the  bond  authoriz- 
ed by  the  judgment  of  the  court  excepted  to 
and  to  be  reviewed,  thereby  accepted  the 
terms  of  said  judgment  and  is  estopped  from 
excepting  thereto,  and  no  judgment  rendered 
thereupon  bj  the  Supreme  Court  of  Georgia 
can  now  be  of  effect  (3)  The  acts  sought  to 
be  enjoined  having  been  fully  done  and  ac- 
complished since  the  filing  of  the  bill  of  ex- 
ceptions in  said  case,  the  writ  of  error  ought 
not  to  be  entertained.**  Attached  to  the 
motion  were  certified  copies  of  the  bonds 
given  by  the  plaintiff  and  the  defendant  pur- 
suant to  the  terms  of  the  interlocutory  order 
referred  to  above. 

Upon  the  plaintiff  accepting  the  conditions 
of  the  order  by  giving  the  required  bond,  it 
became  freed  from  any  restraint  under  the 
injunction  against  its  doing  that  i>ortion  of 
the  work  covered  by  the  bond  and  whldi 
forms  the  basis  of  the  assignment  of  error 
first  mentioned  above.  Whether  or  not  the 
third  ground  of  the  motion  to  dismiss  can 
be  construed  as  alleging  that  this  portion  of 
the  work  has  been  completed,  the  plaintiff 
rested  under  no  injunction  with  reference 
thereto  after  the  giving  of  the  bond,  and  had 
a  right  to  go  ahead  with  that  portion  of  the 
work.  There  is  now,  therefore,  no  question 
for  this  court  to  decide  with  respect  to  the 
action  of  the  court  in  dealing  with  that  por- 
tion of  the  work  in  the  Interlocutory  order  to 
which  exception  is  made.  The  practical  effect 
of  the  order  was  to  enjoin  the  plaintiff  un- 
less It  gave  a  certain  tyond,  and,  plaintiff 
having  given  the  bond,  there  was  no  injunc- 
tion outstanding  against  it  If  the  plaintiff 
wished  to  except  to  the  order  enjoining  it 
unless  it  gave  bond,  it  should  have  excepted 
without  giving  the  bond  and  accepting  the 
terms  of  the  order.  The  attitude  In  which 
the  plaintiff  placed  itself  in  excepting  to  the 
order  enjoin^g  it  unless  it  gave  bond,  and 
that  in  which  it  placed  Itself  In  acc^ting 
the  terms  of  the  order  by  ^vlng  the  bond  so 
that  it  could  proceed  with  the  work,  are 
inconsistent  Tiie  plaintiff  could  not  emcept 
to  the  provisions  of  the  order  and  also  ocoept 
its  terms.  See,  in  this  connection,  Qlover  ▼. 
S.  F.  &  W.  Ry.  Co.,  107  Oa.  84,  32  S.  B.  876 
(8) ;  Rome  R.  Co.  v.  Thompson,  101  Oa.  26» 
28  S.  E.  429  (11). 

The  third  ground  of  the  motion  to  dismim 
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recites  that  the  acts  *'eoaght  to  be  enjoined 
inave  been  fully  done  and  accomplished.  A 
copy  of  the  motion  to  dismiss,  and  a  rule 
nisi  of  this  court  requiring  counsel  for  the 
plaintiff  to  show  cause  why  the  motion  should 
not  be  sustained,  were  senred  on  such  coun- 
sel, and  in  their  answer  to  the  latter  they 
admit  that  the  plaintiff  and  the  def&idant 
have  given  the  bonds  required  by  the  order - 
and,  with  reference  to  the  acts  of  the  defend- 
ant sought  to  be  enjoined,  they  state:  "The 
defendant  in  error  has  not,  so  far  as  we  are 
advised,  performed  the  wotk  of  laying  the 
pavement  and  curbing  in  compliance  with  its 
contract,  and  we  do  not  admit  that  it  has 
done  so.  The  act  sought  to  be  oojoined  orig- 
inally was  the  laying  of  such  paving  and 
curbing  by  the  defendant  Even  if  it  has 
done  so,  it  would  have  been  in  contempt  of 
the  trial  judge's  order  as  to  registering  its 
business  and  paying  its  license,  and  the  court 
will  not  presume  that  it  has  done  an  megal 
act"  There  is  no  denial  of  the  statement, 
in  the  third  ground  of  the  motion  to  dismiss, 
that  the  acts  sought  to  be  enjoined  have  been 
fully  done  and  accomplished  since  the  filing 
of  the  bin  of  exceptions.  Under  this  answer, 
it  is  proper  for  this  court  in  dealing  with 
the  motion  to  dismiss,  to  treat  the  work  by 
the  defendant;  sought  to  be  enjoined  by  the 
plaintiff,  as  having  been  "fully  done  and  ac- 
complished" since  the  filing  of  the  bill  of  ex- 
ceptions. See,  in  this  connection,  Henderson 
V.  Hoppe,  103  Ga.  684,  685,  686,  30  S.  E.  653. 
The  bond  required  by  the  order  as  a  prerequi- 
site to  the  defendant  doing  the  work  sought 
to  be  enjoined  having  been  given,  the  doing 
of  such  work  by  the  defendant  will  not  be 
held  to  be  illegal.  The  order  granted  tn  this 
case  is  not  altogether  clear  in  Its  terms.  It 
is  susceptible  of  a  construction  that  npon 
the  defendant  merely  giving  the  bond  requir- 
ed, it  could  proceed  with  the  work.  If  this 
construction  be  put  upon  it,  it  appearing  that 
the  bond  has  been  given  and  the  work. com- 
pleted, an  exception  to  the  order  permitting 
the  defendant  to  do  the  work  upon  giving  the 
bond  would  not  be  considered.  Baird  v.  At- 
lanta, 131  Qa.  451,  62  S.  E.  526 ;  Davis  v. 
Jasper,  119  Ga.  57,  45  S.  E.  724;  Henderson 
V.  Hoppe,  supra.  It  should  be  construed  to 
mean  that  upon  giving  the  required  bond, 
the  defendant  should  not  do  the  work  with- 
out first  registering  its  business  and  taking 
out  a  municipal  license.  It  should  be  borne 
in  mind  that  this  proceeding  was  not  brought 
by  the  city,  but  was  a  controversy  between 
two  competing  contractors  to  perform  certain 
work  on  the  sidewalks,  and  the  work  which 
the  defendant  was  to  do  was  under  a  contract 
with  the  city  itself,  and  not  as  a  general 
contractor  doing  work  for  other  people.  It 
appears  that  the  bond  was  given  and  the 
work  has  actually  been  completed.  While  It 
is  not  affirmatively  shown  that  the  defendant 
registered  and  took  out  a  municipal  license, 


neither  does  it  appear  that  it  did  not  do  so. 
As  the  work  was  done  directly  under  a 
contract  with  the  city  and  under  its  supervi- 
sion, we  cannot  assume  that  it  was  illegally 
done  without  complying  with  the  necessary 
municipal  requirements.  Nor  do  we  think 
that  under  such  drcumstances,  after  the  giv- 
ing of  the  bond  and  the  completion  of  the 
work,  this  court  is  bound  to  proceed  to  ^ 
termine  whether  the  court  committed  error 
in  granting  the  order  complained  of  respect* 
Ing  the  injunction  soufi^t  against  its  perform- 
ance, on  the  assumption  that  such  work  was 
done  for  the  city  without  a  due  compliance 
with  the  municipal  laws,  or  merely  because 
it  is  not  afi^matively  shown  that  there  was 
a  registration  and  an  issuance  of  a  license. 

It  appearing  that  there  is  now  no  substan- 
tial issue  between  the  parties  before  this 
court  for  decision,  the  writ  of  error  is  dis- 
missed.   All  the  Justices  concur. 


(9  Oa.  App.  660) 

McOOOK  V.  LAUGHLIN.     (No.  3,061.) 
(Court  of  Appeals  of  Georgia.    July  25^  1911.) 

(SyUahut  hif  the  Court.) 

1.  Chattel  Mobtqaoes  (S|  236,  277*)— Fobe- 
CLOStTRB  —  Affidavit    of    illboautt  — 

AlISNDlCBNT— PaTUENT. 

There  was  no  error  In  the  allowance  of  an 
amendment  to  the  affidavit  of  illegality,  which 
merely  amplified  a  pre-existing  ground  alleging 
payment  The  reference  to  the  contract  was 
immaterial.  The  material  subject  of  inquiry 
was  whether  the  mortgagor  had  paid  the  transr 
feree  of  the  mortgage  a  sufficient  amount  to  dis- 
charge the  mortgage,  either  in  money  or  in  spe- 
cifics accepted  by  the  transferee  in  lieu  of  mon- 
ey. A  mortga|:or  has  the  rijdit  to  direct  that  an 
UDquestioned  mdebtedness  due  to  him  by  the 
holder  of  a  mortgage .  shall  be  applied  towards 
the  pa:nnent  of  the  mortgage  and  the  discharge 
of  its  uen,  and  such  direction  on  the  part  of  the 
debtor  is  equivalent  to  payment 

[Ed.  Note.— For  other  ca^MiuSee  Chattel  Mort* 
gages,  Dec  Dig.  H  236,  277.*] 

2.   FOBBCLOSUBB     OF      MOBTGAOE8  ^  STBIKIHO 

Answeb. 

There  was  no  error  in  refusing  to  strike 
the  answer  of  the  defendant  to  the  mortgage 
foreclosure.  The  answer  stated  the  defendant's 
case  so  fully  as  to  put  the  plaintiff  on  notice, 
and  its  allegations  were  such  that,  if  they  were 
proyed,  they  constituted  a  valid  defense. 

3.  suffioibnot  of  evidbn(»  —  rxfubai.  of 

New  Tbial. 

The .  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Action  by  McGr^or  McGook,  to  foreclose 
a  chattel  mortgage,  against  Sid  Laughlin. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    AfElrmed. 

R.  H.  Lewis  and  R.  L.  Merritt,  for  plaintiff 
in  error.  Burwdl  ft  Fleming,  for  defendant 
in  error. 

RUSSELL,  J.  [1]  McCook  foreclosed  a 
mortgage  on  certain  personal  property.    The 


•For  other  cases  see  same  topic  and  sectton  NUMBBR  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep*r  IndeseV 
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mortgage  was  originally  given  to  one  Evans 
Johnson,  and  was  by  him  transferred,  on 
March  2,  1908,  to  McCook.  To  the  foreclo- 
sure of  the  mortgage,  Laughlln,  the  defend- 
ant, interposed  an  affidavit  of  Illegality,  in 
the  first  paragraph  of  which  he  pleaded  that 
the  mortgage  had  been  fully  paid,  and  in  the 
remaining  paragraphs  proceeded  to  state  the 
manner  in  which  he  claimed  the  payment 
was  made.  On  the  trial  the  defendant  was 
permitted,  over  objection  of  the  plaintiff,  to 
amend  his  affidavit  of  illegality  by  setting 
up  that  the  mortgage  was  originally  made 
to  Johnson,  and  that  after  December,  19P8, 
the  plaintiff  advanced  to  the  defendant  suffi- 
cient money  under  said  contract  to  pay  off 
the  mortgage,  but  that  the  plaintiff  caused 
the  mortgage  to  be  transferred  to  himself, 
and  held  the  same  as  an  advance  to  the  de- 
fendant under  the  contract,  and  that  the 
defendant  had  paid  It  as  a  part  of  the 
things  advanced  under  the  contract. 

[21  A  second  paragraph  of  the  amendment 
averred  that  the  defendant  having  paid  the 
plaintiff  since  the  said  transfer  considerably 
more  than  the  amount  of  the  mortgage  the 
mortgage  was  fully  paid  off  and  discharged, 
and  should  be  canceled.  The  plaintiff  ob- 
jected to  the  allowance  of  this  amendment, 
upon  the  ground  that  the  proceeding  was 
"a  foreclosure  of  a  mortgage  purchased  by 
the  plaintiff  in  this  case  from  an  outside 
party,  against  this  defendant,"  and  *'that 
the  defendant  seeks  to  plead  another  con- 
tract between  [the  plaintiff]  and  the  defend- 
ant, and  not  a  plea  to  the  mortgage  sought 
to  be  foreclosed;  and,  further,  because  said 
amendment  attempts  to  set  up  a  plea  of  pay- 
ment, and  does  not  set  out  when  paid,  where 
paid,  and  to  whom  paid.**  The  affidavit  of  il- 
legality had  attached  to  It  an  itemized  bill 
of  particulars,  setting  out  certain  lumber 
furnished  by  the  defendant  to  the  plaintiff, 
and  certain  labor  which  he  alleged  he  had 
performed  for  him.  We  fail  to  see  the  point 
of  the  objection  to  the  amendment,  or  how 
the  question  is  affected  by  the  fact  that  the 
mortgage  was  originally  payable  to  Evans 
Johnson,  Instead  of  to  McCook,  the  plaintiff 
in  fl.  fa.  The  question  as  to  whether  there 
was  any  other  contract  between  McGook  and 
Laughlln  Is  immaterial,  except  In  so  far  as 
it  is  a  part  of  the  history  of  the  case. 

The  real  question  is  whether,  as  stated  by 
the  defendant,  he  had  paid  McGook  enough 
to  discharge  the  mortgage.  Whatever  con- 
tracts may  have  existed  between  McCook 
and  Laughlln,  or  regardless  of  when  the 
mortgage  was  transferred  to  McCook,  if,  as  a 
matter  of  fact,  Laughlln  made  payments  to 
McCook,  at  any  time  while  McCook  was  the 
holder  of  the  mortgage,  which  the  debtor  di- 
rected to  be  applied  in  extinguishment  of  the 
mortgage,  these  payments  would  be  good, 
and  if  the  payments  made  by  him  were  suffi- 
ciently large  to  extinguish  the  indebtedness 


then  the  levy  should  be  dismissed.  Accord- 
ing to  the  allegations  of  Laughlln's  affidavit 
of  illegality,  or  plea,  he  made  a  contract  with 
McCook,  in  December,  1908,  by  which  Mc- 
Cook agreed  to  buy  certain  lumber  from  Mm 
at  a  specified  price,  and  tills,  so  far  as  this 
case  is  concerned,  is  perhaps  the  only  mate- 
rial use  of  the  contract  According  to  the^ 
defendant's  affidavit,  when  compared  with 
the  statement  rendered  him  by  McCook,  he 
had  paid  enough  to  have  discharged  the 
mortgage,  and  he  alleged  that  this  was  the- 
understanding.  He  testified  that  he  directed 
that  the  lumber  for  which  he  had  not  oth»- 
wise  paid  to  be  applied  to  the  discharge  of 
the  mortgage,  cmd  this  would  have  been, 
equally  effectual. 
Judgmoit  affirmed. 


(9  Ga.  App.  521). 

ATLANTIC  COAST  LINE  R.  CO.  t.  LANK 
&  AUTRT.     (No.  2,960.) 

(Court  of  Appeals  of  Georgia.    July  25,  1911.)- 

f8yllnhu9  hy  the  Court.) 

1.  Justices  of  the  Peace  (|  91*)— Pbocedubb 
—Statement  op  Cause  of  Action. 

The  statement  of  the  plaintif&s'  cause  of  ac- 
tion was  sufficient  for  the  purposes  of  a  suit  in. 
the  justice's  court.  It  set  forth  plainly  an  ac- 
tion for  damages  to  personal  property.  The 
statements  of  fact  in  the  summons  impliedly 
charged  negligence,  although  it  was  not  express- 
ly alleged  that  the  defendant  was  negligent 

[Ed,  Note.— For  other  cases,  see  Justices  of 
the  Peace,  C^nt.  Dig.  |  821 ;  Dec.  Dig.  |  OL^ 

2.  Justices  of  the  Peace  (|  194*)— Appeal 

TO  JUBT— CJEBTIOBARI. 

There  was  no  error  in  dismissing  the  cer- 
tiorari. The  remedy  of  the  dissatisfied  party 
was  appeal,  and  not  certiorari.  An  issue  ot 
fact  was  presented,  which  required  the  decision 
of  a  jury.  Where  the  amount  in  controvePEor 
in  a  justice's  court  is  $50  or  less,  and  the  issne 
inyolyed  is  one  purely  of  fact,  there  must  be- 
an appeal  to  a  jury  in  the  justice's  court  before 
the  case  can  be  carried  to  the  superior  court. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  774,  775;  Dec.  Dig.  t 
194.*] 

Error  from  Superior  Court,  Grady  County  r 
Frank  Park,  Judge. 

Action  by  Lane  &  Autry  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  of  the  superior  court,  dismissing^ 
certiorari  to  a  justice  of  the  peace,  defend- 
ant brings  error.    Affirmed. 

Cain  &  Willie,  for  plaintiff  in  error.  Led- 
ford  &  Terrell,  for  defendants  in  error. 

RUSSELU  J.  [11  Lane  &  Autry  sued  the 
Atlantic  Coast  Line  Railroad  Company  in  & 
justice's  court  for  damages.  The  justice  of 
the  peace  rendered  a  judgment  for  the  plain- 
tiffs, and  the  defendant  company  sued  out  & 
writ  of  certiorari.  Upon  the  hearing  in  the 
superior  court  the  judge  dismissed  the  certi- 
orari. In  the  justice's  court  the  plaintiff  in 
error  demurred  to  the  summons  goierally, 


^For  other  cases  •••  same  toplo  and  secUon  NUMBER  in  Dea  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  iBdexss. 
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and  also  specially  because  It  was  not  alleged 
the  killing  was  done  negligently,  or  by  the 
negligent  rnnning  of  defendant's  trains  or 
cara.  The  justice  overruled  the  demurrer, 
and  exception  was  taken  to  this  ruling.  We 
think  the  ruling  of  the  magistrate  was  right 
The  summons  required  the  plaintiff  "to  an- 
swer to  plaintiff's  demand  upon  an  action  for 
damages  to  personal  property,  •  ♦  •  a 
copy  of  which  cause  of  action  Is  hereto  at- 
tached." In  the  copy  of  the  cause  of  action 
attached  to  the  summons,  following  an  item- 
ized statement  of  the  dates  upon  which  cer- 
tain hogs  were  killed  and  the  value  of  each, 
it  is  stated:  "All  of  the  above  property  kill- 
ed by  the  ruiming  of  engine,  cars,  or  other 
machinery  of  the  Atlantic  Coast  Line  Rail- 
road Company  at  and  near  McGriff  street 
crossing  in  the  town  of  Whigham,  Ga.,  and 
in  said  district  G.  M.,  said  county  and  state." 
We  have  several  times  ruled  that  niceties  of 
pleading  are  not  required  in  a  Justice's  court, 
though,  of  course,  it  is  required  that  the 
plaintiff  shall  so  plainly  and  distinctly  set 
forth  his  complaint  as  to  define  his  cause  of 
action  and  enable  the  defendant  to  be  clear- 
ly apprised  of  what  he  is  required  to  defend. 
We  understand  this  to  be  the  rule  laid  down 
by  the  Supreme  Court  In  Macon  &  Birming- 
ham Railway  Company  t.  Walton,  121  Ga. 
27S,  48  S.  E.  940,  which  is  cited  by  counsel 
for  plaintiff  in  error.  In  that  case  it  was 
held  that  although  it  was  permissible  to  style 
the  plaintiff's  suit  as  an  action  upon  an  ac- 
count, when  it  was  not  technically  such  an 
action,  the  plaintiff  is  not  relieved  from  the 
necessity  of  setting  out  his  cause  of  action 
with  some  degree  of  certainty,  and  having  a 
copy  of  the  same  attached  to  the  summans. 
In  the  Walton  Case  the  summons  called  the 
action  a  suit  upon  an  account,  and  did  not 
have  attached  to  it  a  copy  of  the  cause  of 
action  actually  sued  upon.  As  Judge  Sim- 
mons, in  delivering  the  opinion,  remarked: 
"It  is  impossible  to  tell,  from  the  summons 
or  from  the  'account*  thereto  attached,  the 
nature  of  the  claim  upon  which  the  action 
was  based.  There  was  nothing  to  put  the 
defendant  upon  notice  of  the  character  oi; 
such  claim,  that  it  might  be  able  to  prepare 
a  defense."  The  court  did  not  hold  that  it 
was  necessary  for  an  action  for  damages  in 
a  Justice's  court  to  spedflcally  all^e  the  neg- 
ligence complained  of,  but  only  that  the  char- 
acter of  the  action,  if  it  was  one  for  dam- 
ages, should  be  stated.  In  the  present  case 
the  summons  says  plainly  that  the  suit  is 
for  "damages  to  personal  property,"  and 
from  the  statement,  in  setting  forth  the  cause 
of  action,  that  the  personal  property  dam- 
aged was  killed  by  the  running  of  the  engine, 
cars,  and  othe^*  machinery  of  the  railroad 
company,  it  Is  to  be  inferred  that  the  rail- 
road company  was  negligent,  because  this  is 
the  presumption  of  the  law,  and  when  such 


killing  is  done  and  proved  the  plaintiff  has 
made  a  prima  facie  case. 

[2]  2.  The  Judge  dismissed  the  certiorari 
upon  the  ground  that  it  was  sued  out  from 
the  Judgment  of  the  Justice  of  the  peace  in 
a  case  where  the  amount  claimed  was  less 
than  $50,  without  an  appeal  to  a  Jury.  We 
think  this  ruling  is  correct  The  decision  la 
controlled  by  the  ruling  of  this  court  in 
Schultes  V.  Campos,  5  Ga.  App.  277,  63  S. 
E.  23.  An  issue  of  fact  was  presented  in 
this  case.  The  plaintiffs  showed  the  killing 
of  th'e  hogs  by  the  trains  of  the  defendant 
company.  This  raised  the  presumption  of 
negligence,  which  it  was  the  duty  of  the  de- 
fendant to  rebut  by  testimony  showing  that 
there  was  no  negligence.  It  could  not  be  said 
as  a  matter  of  law  that  the  testimony  of  de- 
fendant's witnesses  was  sufficient  to  rebut 
the  presumption  raised  by  law ;  and  therefore 
there  was  an  issue  of  fact  which  should  have 
been  determined  by  a  Jury  upon  appeal.  As 
to  one  of  the  bogs  alleged  to  have  been  killed 
on  August  25th  there  was  no  evidence  intro- 
duced in  behalf  of  defendant 

Judgment  affirmed. 


(9  Ga.  App.  662) 
STRICKLAND  v.  STATE.     (No.  8,081.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(SyUabm  ly  the  Court.) 

1.  Homicide    (J    60*)  —  Voluntary    BfAW* 

BLAUOHTEB. 

Where  one  shoots  at  another,  intending  to 
kill  him,  under  such  circumstances  that  the  kill- 
ing, if  accomplished,  would  be  voluntary  man- 
slaughter, but  the  shot  misses  him  and  acci- 
dentallv  kills  an  innocent  third  person,  the 
homicide  will  be  voluntary  manslaughter.  1 
Bishop's  New  Criminal  Law,  |  328 ;  2  Bishop's 
New  Criminal  Law,  |  719. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  84;   Dec.  Dig.  I  60.*] 

2.  CannifAi.  Law  (|  1004^*)— Rxvibw— As- 

BIOlfMENTB  OF  EBBOB. 

The  only  ground  In  the  motion  for  a  new 
trial  which  contains  a  special  assignment  of 
error  of  law  is  not  verified  by  the  trial  judge, 
and  therefore  presents  no  question  for  this 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2887 ;  Dec  Dig.  |  1064^.*] 

3.  Cbimiwal  Law  ({{  939,  941,  942*)  — New 
Tbiai/— Newlt  Discovebed  Evidence. 

The  alleged  newly  discovered  testimony  Is 
merely  cumulative  and  impeaching  in  character, 
and  could  have  been  produced  at  the  trial  by 
the  exercise  of  due  diligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  %\  2318,  2328,  2331 ;  Dec.  Dig. 
if  939,  941,  942.*] 

4.  Sufficiency  of  Evidence. 

There  is  evidence  to  support  the  verdict. 

Error  from  Superior  Court,  Jackson  (boun- 
ty;  C.  H.  Brand,  Judge. 

M.  T.  Strickland  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Af- 
firmed. 


*Por  other  easM  see  sam*  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  SeriM  ft  Bap'r  Xnd«zM 
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Geo,  C.  Thomas,  A:.  C.  Brown,  and  Jno.  J. 
Strickland,  for  plaintiff  in  error.  Clifford 
Walker,  Sol.  Gen.,  for  the  State. 

HELL,  0.  J.    Judgment  afiOrmed. 


Cd  Ga.  A|>p.  520) 

GLASS  V.  CHILDS.    (No.  2.861.) 
(Oonrt  of  Appeals  of  Georgia.    July  25,  1911.) 

(SyUahiu  by  the  Court.) 
Gamino  (I  19*)— CoNTBACTB  (§  138*)— Spbcu- 

LATIVB  TBAN8AGTI0N«— EfFEOT  OF  IlXSaAI*- 

ITT— Aid  op  Coubts. 

It  being  undisputed  that  the  note  and  the 
check  sued  upon  were  given  in  settlement  for 
the  original  margin  and  profits  in  a  gambling 
contract  or  speculation  in  cotton  futures,  the 
verdict  for  the  defendant  was  right,  and  the 
court  did  not  err  in  refusing  a  new  trial,  espe- 
cially as  the  alleged  newly  discovered  testimony 
tended  only  to  further  show  that  the  dealings 
between  the  plaintiff  and  defendant  were  of  a 
character  forbidden  by  law.  The  aid  of  courts 
of  justice  cannot  be  invoked  to  enforce  alleged 
rights  which  depend  upon '  contracts  outlawed 
by  sound  public  policy  and  good  morals.  The 
plaintiff  having  admitted  upon  the  trial  that 
the  indebtedness  he  sought  to  recover  was  for 
money  claimed  by  him  as  his  share  of  a  deal  in 
cotton  futures,  In  which  the  defendant  and  him- 
self were  to  share  jointly  in  the  profits  and  loss, 
the  verdict  for  the  defendant  was  demanded, 
and,  if  there  had  been  errors  in  the  trial,  they 
would  be  immaterial. 

[EH.  Note.—Por  other  cases,  see  Gaming, 
Cent.  Dig.  H  39-44;  Dec.  Dig.  I  19;*  Con- 
tracts, Cent.  Dig.  §§  681-700;  Dec.  Dig.  §  13a*) 

Error  from  City  Court  of  Covington;  W. 
BL  Whaley,  Judge* 

Action  by  J.  B.  Glass  against  W.  W. 
Chllds.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AfBrmed. 

C.  C.  King,  for  plaintiff  in  error.  Mid- 
dlebrook,  Rogers  St  Knox,  for  defendant  In 
error. 

RUSSELrL,  J.  Glass  brought  suit  against 
Chllds  upon  a  note  and  a  check.  Cbllds  ad- 
mitted the  execution  of  both  Instruments. 
He  admitted  a  refusal  to  pay  thie  check,  and 
that  the  bank  upon  which  the  check  was 
drawn  had  not  paid  it  upon  presentation. 
He  set  up  two  defenses:  One  was  that  the 
note  and  check  were  without  consideration; 
that  at  the  time  he  gave  the  note  he  had 
forgotten,  or  was  uncertain,  whether  he  had 
paid  the  plaintiff  what  he  owed  him  or 
not,  and,  not  being  willing  to  swear  that 
he  had  paid  him,  he  executed  the  papers  In 
question,  but  thereafter  he  found  a  bank 
check  which  he  had  given  to  Glass,  and 
which  had  been  paid  by  the  bank  to  Glass, 
which  antedated  the  note  and  check  sued 
upon,  and  which  represented  identically  the 
same  transaction.  Upon  that  ground  he 
claimed  that  his  debt  to  Glass  had  actually 
been  paid  before  he  gave  the  note  and  check. 
It  is  alleged,  however,  in  this  plea,  that  "in 
the  fall  or  winter  of  1905  plaintiff  asked  de- 

^^i*—  ■       I      H^l  I,      I      I     H_ II  I  ^  ■■  I.  '»  I    I- 


fendaht  to  join  him  In  buying  100  bales  of 
cotton  futures,  which  defendant  isid,  plain- 
tiff and  defendant  each  one  putting  up  $100 
as  a  margin  to  cover  loss  on  said  futures, 
and  the  contract  was  taken  in  defendant's 
name,  and  the  note  and  draft  or  check  sued 
on  were  given  the  plaintiff  for  his  $100  so 
advanced  as  a  margin  on  said  co1;ton  future 
contract,  and  for  his  part  of  the  profits 
thereon,  and*  the  Interest  on  the  mcxiey  up  ta 
the  time  of  giving  said  note^"  and  for  this 
reason  the  defendant  pleaded  that  both  the 
note  and  ^e  check  were  based  on  an  illegal 
contract  and  speculation  scheme,  and  cannot 
be  enforced  or  collected  out  of  him,  and 
that  the  consideration  of  the  note  is  illegal, 
void,  and  contrary  to  public  policy,  because 
it  is  a  part  of  said  illegal  contract  It  will 
thus  be  observed  that  each  of  the  pleas  in 
fact  set  vp  a  total  failure  of  consideration-* 
the  one,  because  the  debt  was  alleged  to 
have  been  paid  by  mistake  before  the  note 
was  given;  the  other,  because  the  considera. 
tion  was  one  not  recognized  nor  tolerated  by 
law. 

There  was  oanflict  in  the  evidence  with 
regard  to  the  check  said  to  be  given  in  set- 
tlement of  the  diflierences  between  the  plain- 
tiff and  defendant,  but  there  was  no  con- 
flict as  to  the  nature  of  the  dealings  in 
which  they  were  engaged  with  each  other, 
and  no  dispute  that  if  there  was  any  divi- 
dend due  the  defendant  to  the  plaintiff  it 
was  for  the  plaintiff's  original  margin  and 
his  share  of  profits  and  deals  in  cotton  fu- 
tures where  the  ooUectionB  were  made  by 
the  defendant  The  plaintiff  himself  admit- 
ted in  his  testimony  that  the  purcnase  of 
20O  bales  of  cotton  futures,  in  two  purchas- 
es and  two  sales  of  100  bales  each,  was  the 
only  transaction  they  ever  had,  and  that 
each  purchase  was  made  in  the  name  of  the 
defendant;  one-half  of  the  purchase  being 
for  himself  and  one-half  for  the  defendant, 
the  defendjMit  receiving  all  the  money  for 
both  sales — both  the  margin  put  up  and  the 
profits,  though  he  insisted  that  the  defend- 
ant had  never  paid  anything.  The  defend- 
ant, agreeing  with  the  plaintiff  as  to  the 
nature  of  the  transaction  upon  which  the  al- 
leged indebtedness  depended,  simply  urged 
that  he  had  paid  the  debt  before  he  gave 
the  note  and  chedc  through  mistake,  by 
means  of  a  check  for  $245,  which  he  had 
paid  the  plaintiff,  and  which  he  Introduced 
in  evidence  as  corroborative  of  his  state- 
ment 

The  finding  in  favor  of  the  defendant  up- 
on the  plea  of  failure  of  consideration  by 
anterior  payment  of  the  indebtedness  was 
supported  by  some  evidence,  and  the  de- 
fense based  upon  the  illegality  or  immoral- 
ity of  the  consideration  was  absolutely  de- 
manded by  the  evidence,  because  the  plain- 
tiff himself  admitted  this  defense  to  be  true. 
We  find  no  error  in  the  ruling  of  the  court 
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opon  the  admlflslbillty  of  testimony,  nor  in 
the  charge.  But,  even  if  there  were  errors, 
they  would  be  immaterial,  because  the  law 
will  not  lend  Its  aid  to  secure  for  either  party 
an  advantage  to  which  he  might  be  entitled 
under  a  contract  which  is  abhorrent  to  sound 
public  policy  and  good  morals.  No  principle 
of  jurisprudence  is  better  settled  than  this. 
An  extensive  citation  of  authority  is  unnec- 
essary. We  need  only  to  refer  to  the  cases 
of  Watkins  v.  Nugen,  118  Ga.  373,  45  S.  B. 
262,  Id.,  118  Ga.  378,  45  S.  B.  260,  Tompkins 
y.  Compton,  93  Ga.  525,  21  8.  B.  79,  and  cas- 
es cited,  as  well  as  Hentz  v.  Booz,  8  Ga. 
App.  577,  70  S.  B.  108.  It  is  a  general  rule 
of  law  that,  where  it  is  plainly  disclosed 
that  che  parties  are  themselves  engaged  in 
an  undertaking  which  the  law  cannot  d^ 
cently  afford  to  touch,  the  law  will  leave 
them  where  it  finds  them.  A  court  of  jus- 
tice will  not  lend  its  aid  to  the  enforcement 
of  any  contract,  the  making  of  which  ^is  pro- 
hibited, nor  to  the  enforcement  of  anything 
which  is  necessary  to  complete  the  accom- 
plishment of  an  unlawful  purpose.  If  A.  and 
Bi,  make  a  sale  of  a  forged  paper,  and  the 
purchaser  pays  the  proceeds  to  A,  the  aid 
of  a  court  of  law  could  not  be  invoked  to 
force  A.  to  pay  to  B.  his  part  of  the  pro- 
ceeds of  the  sale  of  the  forged  paper,  and 
It  would  npt  give  the  court  any  concern  if 
iB.  were  successful  in  defrauding  A.  by  with- 
holding from  his  companion  in  gurllt  his 
share  of  the  fruits  of  the  iniquity.  We  grant 
that  in  the  instance  we  have  suggested  the 
degree  of  moral  obloquy  would  be  far  great- 
er than  in  a  case  where  the  parties  were 
simply  engaged  in  gambling  in  cotton  fu- 
tures; but  the  principle  is  the  same  so  far 
as  the  courts  are  concerned.  Where  an  act 
which  from  beginning  to  end  is  contrary  to 
public  policy  is  incomplete,  and  something 
remains  to  be  done  to  complete  it  according 
to  the  original  undertaking  of  the  parties 
thereto,  the  courts  cannot  afford  to  assist  in 
the  completion  of  the  illegal  act 

One  of  the  grounds  of  the  motion  for  new 
trial  depended  upon  the  fact  that  the  plain- 
tiff since  the  trial  had  found  a  check  for 
$100  which  antedated  the  check  given  by  the 
defendant  and  upon  which  the  defendant 
predicated  his  claim  that  he  had  paid  the 
debt  For  the  reasons  we  have  stated,  it 
was  not  error  for  the  trial  judge  to  disre- 
gard the  newly  discovered  evidence,  because 
it  only  tended  to  show  more  clearly  the  na- 
ture of  the  transaction  in  which  the  parties 
to  the  case  engaged.  But,  aside  from  this, 
the  testimony  Is  of  no  probative  valu»,  for 
it  is  merely  cumulatire  of  the  testimony  of 
the  plaintiff  and  impc^aching  to  the  testimony 
of  the,  defendant,  and,  furthermore,  the 
plaintiff  himself  swore  upon  the  trial  that 
the  first  time  they  bought  cotton  futures 
together  each  party  paid  $100  margin,'  and 


the  check  which  hai  been  f  ouQd  does  noth- 
ing more  than  sustain  that  statement  It 
would  not  illustrate  anything  as  to  the  pay- 
ment of  the  daim  by  the  defendant  because 
it  is  not  really  inconsistent  with  the  defttid- 
ant's  contention. 
Judgment  affirmed. 

'  (9  Ga.  App.  587) 

DUKES  V,  STATE.     (No.  3,012.) 
(Court  of  Appeals  of  C^rgia.    July  25,  1911.) 

(SyllalHU  hif  the  dmrij 

1.  Indictment  and  Information  (|  111*)— 
Requisites  of  Accusation— Statutobt  (>r- 
FSNBEs— Exceptions. 

The  chief  enacting  clause  of  the  act  ol 
1907,  regulating  the  sale  of  narcotic  drugs,  does 
not  render  the  sale  of  cocaine  in  every  instance 
illegal.  The  things  expressly  excepted  from 
the  enacting  clause  of  the  law  should  be  express- 
ly negatived,  or  the  alleged  violation  should  be 
so  specifically  charged  as  to  negative  the  statu- 
tory exceptions  by  implication. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  295-298;    Dec 

Dig.  I  ;ii.*] 

2.  Indictment  and  Invobmation  (|  91^>— 
Requisites  of  Acousation— Uniawjul  Na» 
TUBE  of  Act. 

The  true  teat  of  the  sufficiency  of  an  in- 
dictment to  withstand  a  ct<;neral  demurrer,  or  a 
motion  to  quash,  is  found  in  the  answer  to  the 
question:  Can  the  defendant  adpiit  tiie  chaige 
as  made  and  still  be  innocent?  If  he  can,  the 
indictment  is  fatally  defective.  The  mere  char- 
acterization of  an  act  which  may  lawfully  be 
committed  as  unlawful  does  not  Suffice  to  so 
inform  one  accused  of  crime  of  the  nature  of  the 
offense  with  which  he  Is  charged  as  to  enable 
him  to  prepare  for  trial.  To  charge  that  an  act 
intrinsically  lawful  was  done  unlawfully,  with- 
out more,  is  not  a  statement  of  a  fact,  but  a 
mere  conclusion  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  91.^ 

8.  Demttbbeb  to  Indictment. 

The  court  erred  in  overruling  the  defend- 
ant's demuirer,  and  all  of  the  subsequent  pro- 
ceedings were  nugatory. 

Error  from  Superior  Oonrt»  Ohatham  Oomi:- 
ty;  W.  O.  Charlton,  Jadg& 

R.  J.  Dukes  was  convicted  of  violating  Acta 
1907,  p.  121,  r^atlng  to  the  sale  of  narcotic 
drugs,  and  brings  error.    Reversed. 

Hitch  &  Denmark,  for  plaintiff  in  error. 
Walter  C.  Hartridge,  SoL  Gen.,  for  the  State. 

RUSSELL,  J.  [1, 2]  The  defendant  was 
indicted  in  the  superior  court  of  Chatham 
county  charged  with  the  offense  of  misde- 
meanor; it  being  alleged  that  in  Chatham 
county,  on  a  day  named,  he  "did  unlawfully 
sell  and  furnish  cocaine,  contrary  to  the  laws 
of  the  said  state,"  etc.  The  defendant  de- 
murred to  the  indictment  upon  the  following 
grounds:  Generally  and  also  for  the  reason 
that  tiie  indictment  charges  conclusions  only ; 
that  the  selling  or  furnishing  of  cocaine  is 
not  necessarily  unlawful;  that  the  indict- 
ment falls  to  set  forth  any  particular  facta 
by  reason  of  which  the  alleged  selling  was 


«For  other  eases  see  same  tople  and  sectioa  NUMBBR  in  Dee:  Dig.' A  Am.  Dig.  K^y  No.  Series  ft  Rep'r  Indexes 


922 


71  SOUTHEASTERN  REPORTER 


(Ga. 


unlawful ;  that  the  IndlctmeDt  denies  the  ac- 
cused the  right  to  knoi^  enough  of  the  par- 
ticular facts  constituting  the  alleged  offense 
to  enable  him  to  prepare  for  trial,,  in  that  it 
fails  to  set  out  the  essential  elements  of  the 
particular  offense  charged,  and  because  the 
indictment  fails  to  inform  the  accused  with 
sufficient  definiteness  and  certainty  as  to  the 
way  or  means  by  which  he  is  alleged  to 
have  violated  the  law.  There  are  two  ad- 
ditional grounds  of  demurrer,  one  in  which 
the  plaintiff  insists  that  the  act  under  which 
the  indictment  was  found  is  unconstitutional, 
and  another  which  specifies  all  of  the  various 
ways  in  which  the  act  in  question  may  be 
violated,  and  avers  that  the  indictment  fails 
to  negative  the  existence  of  any  or  all  of  the 
facts  and  circumstances  under  which  the 
selling  and  furnishing  of  cocaine  may  be 
lawful. 

The  constitutionality  of  the  act  of  1907, 
regulating  the  sale  of  narcotic  drugs  (Acts 
1907,  p.  121),  has  been  ruled  by  the  Supreme 
Court,  and  consequently  there  was  no  error 
in  overruling  the  demurrer  based  upon  the 
contention  that  the  act  was  unconstitutionaL 

We  shall  consider  so  much  of  the  demur- 
rer as  relates  to  the  pro];>er  characterization 
of  sales  of  cocaine  lawful  and  sales  unlaw- 
ful, in  connection  with  what  we  shall  have 
to  say  in  regard  to  the  sufficiency  of  the 
language  used  in  the  indictment  in  the  pres- 
^it  case,  because  in  framing  a  criminal 
charge  language  may  be  employed  which  will 
as  effectually  relieve  the  defendant  from 
the  necessity  of  preparing  to  meet  a  differ- 
ent charge  as  if  it  were  expressly  except- 
ed by  distinct  statement  One  who  is  charg- 
ed with  the  offense  of  carrying  a  pistol 
concealed  would  have  no  difficulty  in  being 
informed  by  the  charge  contained  in  such 
an  accusation  that  he  could  not  be  tried  for 
having  a  pistol  at  a  public  gathering.  In 
other  words,  the  distinct  statement  of  the 
manner  in  which  an  offense  was  actually 
committed  operates  to  exclude  a  charge  that 
it  was  committed  in  any  other  way  than  that 
alleged.  In  the  first  enacting  clause  of  the 
act  now  under  consideration  (Acts  1907,  p. 
121),  it  is  made  "unlawful  for  any  person, 
firm  or  corporation  to  sell,  furnish  or  give 
away  any  cocaine,  alpha  or  beta  eucaine, 
opium,  morphine,  heroin,  chloral  hydrate, 
*  ♦  *  except  upon  the  original  written 
orders  or  prescriptions  of  a  lawfully  author- 
ized practitioner  of  medicine,  dentistry  or 
veterinary  medicine,  which  order  or  pre- 
scription shall  be  dated  and  shall  contain 
the  name  of  the  person  for  whom  prescribed, 
or,  if  ordered  by  a  practitioner  of  veterinary 
medicine,  shall  state  the  kind  of  animal  for 
which  ordered,  and  shall  be  signed  by  the 
person  giving  the  prescription  or  order."  We 
are  of  the  opinion  that  the  indictment  in  the 
present  case  is  fatally  defective  because  it 


is  not  alleged  either  that  the  cocaine  was 
sold  without  a  written  prescription  of  a  law- 
ful practitioner  of  medicine,  dentistry,  or 
veterinary  medicine,  or  that  it  was  sold  upon 
a  prescription  which  was  not  dated,  or  that 
it  did  not  contain  the  name  of  the  person 
for  whom  prescribed,  and,  if  ordered  by  a 
practitioner  of  veterinary  medicine,  it  did 
not  state  the  kind  of  animal  for  which  it 
was  ordered,  or  that,  the  purchaser  being 
a  practitioner  of  veterinary  medicine,  the 
order  did  not  state  the  kind  of  animal  for 
which  it  was  ordered,  or  that  the  prescrip- 
tion or  order  was  not  signed  by  the  person 
giving  the  prescription. 

A  general  negation  of  the  exception  would 
in  many  cases  be  sufficient,  as  where  it  is 
stated  that  it  was  sold  upon  no  prescription 
at  all,  but  in  the  present  case  there  is  neither 
express  nor  implied  negation  of  the  excep- 
tion. 

Judgment  reversed. 

(9  Oa.  App.  669) 
MAUGHON  V.  STATE.    (No.  3,491.) 
(Court  of  Appeals  of  Georgia.     July  25,  1911.) 

(Syllabus  by  the  Court.) 

1.  HoiaCIDB  (I  250*)— MANSLAUOHTS&— Dvx- 
DENCB. 

The  evidence  supports  the  verdict. 
[Ed.  Note.— For  other  cases,   see   Homidde, 
Dec  Dig.  I  250.*] 

2.  Cbdcinai.  Law  (j  877*)— Indiotmeht  awd 
Infobuation  (I  82*)—Pbinoipal8  in  Waffi 
Deobeb— Conviction. 

'* Where  A.  and  B.  are  present,  and  A.  oom- 
mits  an  offense  in  which  B.  aids  and  abets  him, 
the  indictment  may  either  allege  the  matter  ac- 
cording to  the  facts,  or  charge  them  both  as 
principals  in  the  first  degree,  for  the  act  of  one 
is  the  act  of  the  other,  and  upon  such  indict- 
nient  B.,  who  was  present,  aiding  and  abetting, 
may  be  oonvicted,  though  A.  is  acquitted.** 

[£2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2096,  2097;  Dec.  Dig.  { 
877;*  Indictment  and  Information,  Gent.  Dig. 
§225;   Dec.  Dig.  |  82.*] 

3.  Obiuithal  Law  (|  913*)  — New  Tbial  — 
Gbound — ^Acquittal  of  (^defendant. 

When  two  are  jointly  indicted  for  marder 
as  principals  in  the  first  degree,  and  one  ia  con- 
victed of  voluntary  manslaughter^  and  subse- 
quently the  other  Is  acquittea,  this  fact  of  it- 
self would  not  entitle  the  former  to  a  new  trial; 
and  this  is  especially  true  where  the  evidence 
authorized  the  finding  that  the  act  of  killing, 
while  actually  perpetrated  by  the  one  acquittea, 
was,  under  legal  principles,  imputable  to  the  one 
convicted. 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  |  913.*1 

4.  Homicide  (§|  83,  44*)— Evidencb— VotUH- 

TABT  MaNSLAUGHTEB. 

The  law  applicable  to  the  issues  made  by 
the  evidence  was  clearly  and  correctly  submitted 
to  the  jury,  and  the  assignments  of  error  to  ex- 
cerpts from  the  charge  are  without  merit. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  §  68 ;   Dec.  Dig.  U  83,  44.*] 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  C  H.  Brand,  Judge. 
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J.  W.  v.  Maughon  was  convicted  of  man- 
fllaughter,  and  brings  error.    Affirmed. 
See,  also,  7  6a.  App.  660,  67  S.  B.  842. 

N.  Lb  Hutchins,  I.  Ll  Oakes,  J.  A  Perry, 
and  T.  J.  Shackelford,  for  plaintiff  in  error. 
Clifford  Walker,  Sol.  Gen.,  O.  A.  Nix,  and 
W.  B.  Sloan,  for  the  State. 

HILU  G.  J.  Maughon  was  Jointly  indict- 
ed with  Kelley  Elrod  for  the  crime  of  mur- 
der, and  on  his  separate  trial  was  convicted 
of  voluntary  manslaughter.  His  motion  for 
a  new  trial  being  overruled,  he  brings  er- 
ror. 

This  is  the  second  time  this  case  has  been 
before  this  court  for  review,  and  on  the  pre- 
vious occasion  we  granted  a  new  trial  on  ex- 
ceptions to  the  charge  of  the  court  In  the 
opinion  then  rendered  we  made  a  full  state- 
ment of  the  evidence.  Maughon  t.  State,  7 
Ga.  App.  660,  67  S.  E.  842. 

[1]  It  is  not  now  deemed  necessary  to  re- 
peat this  statement,  except  in  a  general  way, 
for  the  purpose  of  showing  the  theories  re- 
lied upon  by  the  state  and  the  defendant  il- 
lustrative of  the  special  assignments  of  error 
to  be  considered  and  determined. 

Maughon  was  a  constable.  The  sheriff  of 
the  county  asked  him  to  arrest  two  broth- 
ers, Zack  and  Jake  Cleghom,  for' whom  he 
held  warrants,  exhibiting  the  warrants  to 
Maughon. '  Complying  with  the  request, 
Maughon  did  arrest  both  of  the  brothers, 
telling  them  that  he  had  warrants  against 
them.  They  escaped  from  custody.  Subse- 
quently Maughon  requested  Kelley  Elrod  to 
go  with  him  to  rearrest  the  two  Cleghoms. 
They  proceeded  to  the  home  of  the  brother- 
in-law  of  the  two  men  for  whom  they  were 
searching,  having  been  informed  that  they 
might  be  found  there,  and  reached  there 
about  daybreak  Saturday  morning.  Maughon 
went  to  the  front  door  of  the  house  and  EH- 
rod  to  the  back  door.  The  brothers  were  in- 
side this  house,  and  attempted  to  escape 
therefrom.  The  decedent  ran  to  the  front 
door,  where  he  met  Maughon,  who  took  hold 
of  his  arm  and  attempted  to  hold  him,  and 
he  jerked  loose  from  Maughon  and  ran  out 
of  the  door  and  around  the  corner  of  the 
house,  and  while  running  away  he  was  fired 
on  twice,  one  shot  taking  effect  While  this 
witness  who  testified  to  the  facts  could  not 
positively  identify  either  Maughon  or  Elrod 
as  the  party  who  fired  the  shot,  she  was  posi- 
tive that  the  shots  both  came  from  the  direc- 
tion of  these  two  men.  Immediately  after 
the  two  shots  were  fired,  she  heard  the  de- 
cedent exclaim:  "You  have  shot  me,"  And 
the  accused  and  Elrod  ran  off.  About  five 
minutes  after  the  firing  of  these  two  shots, 
the  decedent  was  found  shot,  and  was  dead. 
In  addition  to  this  direct  evidence  the  state 
proved  that  the  accusfetl,  subsequently  to  the 
killing,  made  incriminatory  statements  sub- 
stantially as  follows:  In  one  of  these  state- 
ments he  said  that  "they,"  referring  to  him- 
self and  his  codefendant,  EUrod,  "shot  twice, 


and  at  the  second  shot  the  decedent  hollered." 
Another  statement  of  this  character  was  that 
the  accused  said  that  two  or  three  shots 
were  fired,  and  that  whUe  he  was  struggling 
with  the  decedent  he  called  out  to  Kelley 
Elrod  to  shoot,  and  Kelley  Elrod  shot  twice; 
that  Qeghom  had  hold  of  him  when  Elrod 
shot  the  first  time ;  that  Cleghom  then  turn- 
ed him  loose  and  ran  off  about  10  st^ps;  and 
that  Elrod  shot  at  him  again  and  he  hol- 
lered, and  Elrod  shot  at  him  again.  It  will 
be  seen  from  thia  evidence  that  the  theory 
of  the  state  was  tliat,  while  Elrod  fired  the 
fatal  shot,  the  two,  Elrod  and  Maughon, 
were  acting  jointly,  and  that  Elrod  fired  the 
shot  in  obedience  to  the  request  or  command 
.of  the  accused  to  do  so,  and  that,  therefore, 
as  he  was  aiding  and  abetting  the  actual 
perpetrator  of  the  offense,  he  was  equally 
guilty. 

The  defense  relied  upon  was  that  Maughon 
did  not  shoot  at  all ;  that,  when  the  decedent 
came  out  of  the  door,  the  accused  asked  him 
who  he  was,  taking  hold  of  him  with  his 
left  hand,  and  telling  him  to  stop,  for  he  was 
under  arrest;  that  the  decedent  shoved  him 
off  the  veranda,  and  .struck  him  in  the  face 
with  his  fist,  and  knocked  him  to  his  knees, 
and,  when  he  arose,  his  pistol  being  in  his 
overcoat  pocket,  he  attempted  to  get  it,  but 
while  he  was  struggling  with  the  decedent 
for  the  pistol  he  called  to  Elrod  to  come 
around  where  he  was,  and,  as  Elrod  came 
around,  he  hollered,  "Halt!  halt!"  and  fired 
twice;  that  Elrod  did  not  fire  in  the  direc- 
tion of  the  deceased,  but  up  in  the  air ;  that 
the  deceased  then  broke  loose  and  ran  away, 
and  in  a  few  seconds  the  third  shot  was  fired 
in  the  direction  in  which  the  deceased  ran. 
He  denied  the  incriminatory  statements  made 
by  the  deceased,  and  denied  that  either  he  or 
Elrod  had  fired  the  fatal  shot,  and  stated  that 
the  decedent  was  actually  killed  by  his  broth- 
er, who  fired  the  third  shot  under  the  im- 
pression that  he  was  firing  at  the  offlcer& 

The  issues,  clear  cut  and  simply  stated, 
between  the  state  and  the  accused,  are  these: 
Did  Elrod,  under  the  circumstances  as  proved 
by  the  state,  fire  the  fatal  shot?  If  he  did 
so,  Maughon  was  as  guilty  as  he  was,  being 
present,  aiding  and  abetting  the  unlawful 
act  On  the  other  hand,  did  the  brother  of 
the  deceased  fire  the  fatal  shot?  These  con- 
flicting theories  are  supported  by  evidence. 
The  question  was  one  for  the  jury  to  deter- 
mine. They  solved  the  problem  in  favor  of  the 
state,  accepting  the  theory  that  Elrod  fired 
the  fatal  shot  under  the  order  and  command 
of  Maughon;  but  mitigated,  however,  the  the- 
ory of  the  state  to  the  extent  of  believing 
that  he  was  acting  under  a  sudden  heat  of 
passion  on  account  of  the  assault  made  upon 
him  by  the  decedent,  and  so  found  him  guilty 
of  voluntary  manslaughter. 

The  law  applicable  to  both  the  theories  of 
the  state  and  the  accused  was  fairly  and 
clearly  presented  to  the  jury  in  the  charge; 
and,  unless  there  is  merit  in  some  of  the  spe- 
cial assignments  of  error,  this  court  has  no 
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right  to  disturb  the  verdict  We  will  take  up 
the  special  assignments  of  error  in  their  or- 
der and  consider  them  in  the  light  of  the 
evidence!  which  has  been  briefly,  but  sub- 
stantially, stated. 

[2]  The  first  ground  of  the  amended  mo- 
tion presents  the  fact  that  since  the  convict 
tion  of  the  accused  for  the  offense  of  volun- 
tary manslaughter  Kelley  Elrod,  his  code- 
fendant,  has  been  tried  and  acquitted,  and 
it  is  insisted  that  as  the  state  contended  that 
the  accused  was  guilty  of  murder  because  he 
was  present,  aiding  and  abetting  Elrod  to 
shoot  the  decedent,  and  since  the  verdict  of 
the  jury  in  the  Elrod  Case  proved  the  fact 
that  neither  Elrod  nor  Maughon  fired  the 
fatal  shot  that  took  the  life  of  the  deceased,- 
but  that  the  fatal  shot  was-  fired  by  some 
one  else,  a  new  trial  should  be  granted  to 
the  accused  in  order  that  he  might  have  the 
benefit  of  the  verdict  in  favor  of  Elrod. 

[8]  Both  Maughon  and  Elrod  were  indict- 
ed as  the  actual  perpetrators  of  the  crime, 
the  indictment  containing  only  the  one  count, 
but  under  this  one  count  it  is  well  settled 
that  either  or  both  may  have  been  convicted 
as  principals  in  the  first  or  second  degree, 
if  the  evidence  had  so  authorized,  and  they 
could  have  been  convicted  either  of  murder 
or  manslaughter  under  this  one  count  of  the 
indictment  Collins  v.  State,  88  Ga.  347,  14 
S.  E.  474,  and  cases  cited,  especially  Hill  v. 
State,  28  Ga.  604 ;  McLeod  v.  State,  128  Ga. 
17,  57  S.  E.  ^;  Bradley  v.  State,  128  Ga. 
20,  57  S.  E.  237;  Lewis  v.  State,  71  S.  B. 
417,  decided  May  12,  1911,  by  the  Supreme 
Court  of  Georgia.  In  the  case  of  Collins  v. 
State,  supra,  it  is  held  that  "one  indicted  as 
principal  merely  can  be  convicted  on  evi- 
dence proving  him  guilty  as  principal  in  the 
second  degree,  if  the  facts  be  such  as  that 
the  act  by  which  the  crime  was  perpetrated 
will  on  established  principles  of  law  be  im- 
puted to  him  as  committed  by  himself 
through  the  agency  of  another.  In  such  case 
the  distinction  of  degrees  is  immaterial." 
In  the  case  of  Bruce  v.  State,  99  Ga.  50,  25 
S.  E.  760,  it  Is  held  that  where  two  persons 
are  Indicted  for  murder,  one  as  principal  in 
the  first  degree,  and  the  other  as  principal 
in  the  second  degree,  the  latter  may  be  tried 
and  convicted  of  murder,  although  the  for- 
mer had  been  previously  tried  and  convicted 
of  voluntary  manslaughter  only.  In.  the 
opinion  the  Chief  Justice  cited  the  following 
illustration  from  1  Starkle  on  Criminal 
Pleading  (2d  Ed.)  81 :  "Where  A.  and  B.  are 
present,  and  A.  commits  an  offense  in  which 
B.  aids  and  assists  him,  the  indictment  may 
either  allege  the  matter  according  to  the 
fact,  or  charge  them  both  as  principals  in 
the  first  degree;  for  the  act  of  one  Is  the 
act  of  the  other.  And  upon  such  an  indict- 
ment B.,  who  was  present,  aiding  and  abet- 
ting, may  be  convicted,  though  A.  is  acquit- 
ted. ♦  ♦  *  If  an  indictment  for  murder 
charges  that  A.  gave  the  mortal  stroke,  and 
that   B.   was  present,  aiding  and  abetting^ 


both  A.  and  B.  may  be  convicted,  though  It 
turn  out  that  B.  struck  the  blow,  and  that 

A.  was  present,  aiding  and  abetting.  To  go 
one  step  further,  upon  a  similar  indictment 
charging  A.  as  a  principal  in  the  first  de- 
gree, and  B.  as  present  aiding  and  abetting, 

B.  may  be  convicted,  though  A.  be  acquit- 
ted." In  Hill  V.  State,  28  Ga.  604,  it  is  said : 
"The  indictment  charged  the  defendant  as 
a  principal.  The  evidence  showed  that  an- 
other Inflicted  the  mortal  blow,  the  prisoner 
being  present  aiding  and  abetting.  Held, 
that  the  variance  was  immaterial;  both  be- 
ing principals  in  law,  as  well  as  in  deed* 
and  the  stroke  of  one  being  in  law  the  stroke 
of  the  other."  Plain  v.  State,  60  Ga.  284; 
2  Bishop's  New  Criminal  Procedure,  ||  3,  4. 
These  decisions,  and  many  others  which  we 
might  cite,  show  that  from  a  legal  standpoint 
the  conviction  of  the  accused  for  voluntary 
manslaughter  can  be  sustained,  although  the 
state  claimed  that  Elrod  was  the  actual  per- 
petrator of  the  crime,  and  the  jury  had  ac- 
quitted him  of  this  offense.  In  other  words, 
from  a  strictly  legal  standpoint  the  acquittal 
of  Elrod  was  wholly  inunaterial,  and  the 
fact  of  his  acquittal  furnishes  no  legal  rea- 
son for  the  acquittal  of  the  accused.  This 
ruling  is  both  sound  and  logical.  The  ver- 
dict in  the  Elrod  Case,  although  condnsive 
as  between  the  state  and  himself,  is  not  in 
any  sense  conclusive  of  the  truth  of  the 
transaction.  He  may  have*  been  guilty  not- 
withstanding the  verdict  of  the  Jury.  There 
may  have  been  reasons  in  his  case,  growing 
out  of  the  inability  of  the  state  to  produce 
the  same  evidence  on  this  trial  as  on  the 
flrst  which  induced  the  jury  to  acquit  him» 
which  did  not  exist  in  the  case  of  Maughon ; 
but,  irrespective  of  this  question,  we  are 
pimply  concerned  with  the  proposition  of  law 
that  where  two  are  jointly  indicted  as  prin- 
cipals, the  acquittal  of  one  does  not  in  any 
legal  sense  inure  to  the  beneflt  of  the  other, 
although  it  may  be  a  circumstance  of  excul- 
pation. The  case  of  Jackson  v.  State,  54  Ga. 
439,  is  relied  on  by  learned  counsel  for  the 
plaintiff  in  error  in  support  of  his  position 
that  a  new  trial  should  be  granted  in  order 
that  Maughon  may  have  the  benefit  of  the 
acquittal  of  Elrod.  The  Jackson  Case  does 
not  support  this  contention.  In  the  Jackson 
Case  Judge  McCay,  speaking  for  the  court 
gives  as  the  reason  why  Jackson,  the  prin- 
cipal in  the  second  degree,  ought  to  have  a 
new  trial  on  account  of  the  grant  of  a  new 
trial  to  the  principal  in  the  first  degree,  that 
the  reqord  of  the  conviction  df  the  principal 
in  the  first  degree  had  been  used  on  the  trial 
of  the  other  case  and  may  have  injured  the 
accuse^,  and  that  this  record  having  been 
expunged  by  setting  the  verdict  aside,  the 
principal  in  the  second  degree  ought  to  have 
a  new  trial  without  this  evidence  bearing 
against  him.  In  construing  this  decision  the 
Supreme  Court  holds  in  the  Bruce  Case, 
supra,  that  the  principle  there  announced 
did  not  conflict  with  the  holding  that  the 
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principal  in  the  second  degree  may  be  tried 
and  convicted  of  murder,  although  the  prin- 
cipal in  the  first  degree  had  been  convicted 
of  voluntary  manslaughter  only.  And  we 
say  in  this  case  that  this  principle  does  not 
conflict  with  the  enunciation  here  made  that 
where  two  are  jointly  indicted  as  principals 
in  the  first  degree,  and  one  is  convicted  of 
voluntary  manslaughter,  and  subesquently 
the  other  is  acquitted,  this  presents  no  rea- 
son why  the  verdict  of  conviction  should  be 
set  aside  and  another  trial  granted.  If  EI- 
rod  had  been  convicted  as  principal  in  the 
first  degree,  and  then  Maughon  had  been  con- 
victed of  voluntary  manslaughter  or  murder, 
and  subsequently  the  record  of  Blrod's  con- 
viction had  been  used  as  evidence  against 
Maughon,  and  subsequently  Elrod  was  grant- 
ed a  new  trial,  this  fact  would  Justify  the 
grant  of  a  new  trial  to  Maughon.  The  head- 
note  in  the  Jackson  Case,  supra,  Is  as  fol- 
lows: •'When  on  the  trial  of  A.  for  murder 
in  the  second  degree  the  record  of  the  con- 
viction of  B.  as  principal  in  the  first  degree 
was  Introduced  as  evidence,  and  A.  was 
found  guilty  as  such  principal  in  the  second 
degree,  and  afterwards  B.  was  granted  a  new 
trial,  uopn  which  he  was  found  not  guilty, 
held,  that  A.  ought  to  have  a  new  trial.** 
While,  as  Judge  McCay  says  In  the  Jackson 
Case,  there  may  be  some  little  confusion  in 
the  books  as  to  the  use  of  a  verdict  of  guilty 
or  acquittal  of  the  principal  In  the  first  de- 
gree on  the  trial  of  the  principal  in  the  sec- 
ond degree,  we  think  the  true  distinction  Is 
this:  Where  two  men  are  Jointly  Indicted, 
one  as  principal  In  the  first  degree,  and  one 
as  principal'  in  the  second  degree,  the  guilt 
of  the  principal  In  the  first  degree  must  be 
established  by  the  state,  but  the  record  is 
not  conclusive  of  that  fact,  and  the  convic- 
tion or  acquittal  may  be  denied,  notwith- 
standing the  record,  and  the  verdict  simply 
goes  in  evidence  for  what  It  Is  worth;  but 
It  is  not  conclusive  and  the  truth  may  never- 
theleiBS  be  shown  by  evidence.  The  way  we 
look  at  this  case  under  the  evidence  none  of 
this  discussion  Is  really  material.  Here  two 
men  were  Jointly  Indicted  as  principals  In 
the  first  degree.  One  was  tried  and  convict- 
ed of  voluntary  manslaughter,  and  the  sees 
ond  was  tried  and  acquitted,  wholly  without 
reference  to  the  truth  of  the  verdict  In  the 
first  case,  and  the  only  pertinent  and  mst^ 
rial  question  before  us  Is  whether  the  verdict 
was  authorized .  by  the  law  under  the  evi- 
dence In  the  present  case.  The  law,  as  we 
have  endeavored  to  show,  authorized  a  ver* 
diet  ^f  guilty  of  voluntary  manslaughter, 
and  there  is  evidence  to  support  such  a  ver- 
dict, although  a  Jury  has  acquitted  the  other 
defendant,  Elrod.  And  the  principle  an- 
nounced in  the  Jackson  Case,  which  was  re- 
lied upon  by  learned  counsel  for  the  plain- 
tiff in  error,  is  not  at  all  applicable  to  the 
facts  of  this  case,  but  must  be  limited  entire- 
ly to  the  facts  of  that  case  as  enunciated  in 
the  beadnote  above  quoted,     W«  therefore 


conclude  that  the  accused  Is  not  entitled  to 
another  trial  on  this  assignment  of  error. 

Objection  is  made  to  the  following  excerpt 
from  the  charge  of  the  court:  "A  person 
may  be  a  principal  in  an  offense  in  two  de- 
grees. A  principal  hi  the  first  degree  is  the 
actor  or  absolute  perpetrator  of  the  crime. 
A  principal  in  the  second  degree  is  he  who 
is  present,  aiding  and  abetting  the  act  to 
be  done.  To  illustrate,  one  person  partici- 
pating and  attempting  to  strike  is  equally 
guilty  with  the  one  who  strikes.  In  other 
words  if  the  evidence  shows  to  the  Jury 
to  your  satisfaction  beyond  a  reasonable 
doubt,  as  explained  to  you,  that  Elrod  fired 
the  fatal  shot  that  killed  the  deceased,  and 
you  further  believe  that  he  was  told  to  do 
so,  told  to  shoot  him  by  Maughon,  and  he, 
Maughon,  was  present,  aiding  and  abetting 
the  act  of  killing  and  participating  in  the 
act  of  killing,  then  he  would  be  Just  as 
guilty  as  Elrod,  though  he  didn't  fire  the 
fatal  shot  This  Is  Just  an  illustration  or 
explanation  of  the  two  degrees  of  any  of- 
fense known  in  law  as  principals  in  the 
first  and  second  degree,  and  it  Is  not  meant 
on  the  part  of  the  court,  in  making  this 
illustration,  to  express  or  intimate  any  opin- 
ion whether  Elrod  fired  the  shot  or  not.** 
It  is  insisted  that  this  charge  was  inappli- 
cable, misleading,  and  confusing,  since  the  in- 
dictment charged  both  of  the  defendants  with 
being  the  actual  perpetrators  and  Joint  prin- 
cipals in  the  murder,  there  being  no  charge 
in  the  indictment  against  either  as  a  prin- 
cipal in  the  second  degree,  and  the  conten- 
tion and  theory  of  the  state  being  that  Elrod 
alone  fired  the  shot  that  took  the  life  of  the 
deceased;  that  this  charge  authorized  the 
Jury  to  return  a  verdict  of  guilty  of  volun- 
tary manslaughter  as  principal  in  the  second 
degree,  and  this  would  have  been  erroneous; 
and,  further,  that,  where  a  defendant  is 
charged  in  the  indictment  as  the  absolute 
actor  and  perpetrator  of  the  crime,  he  can- 
not be  convicted  as  a  principal  In  the  second 
degree.  That  portion  of  the  above  excerpt 
where  the  learned  trial  Judge  makes  a  con- 
crete application  of  the  general  principle 
announced  to  the  facts  of  this  case  is  espe- 
cially objected  to,  it  being  insisted  that  there 
was  nothing  in  the  evidence^  or  In  the  ad- 
missions, as  contended  by  the  state,  of  Maug- 
hon, to  show  that  he  ever  told  Elrod  to 
shoot  Gleghom  at  the  time  Elrod  fired  his 
pistol,  and  that  this  was  an  improper  in- 
timation by  the  court  of  an  opinion  that  the 
evidence  showed  that  Maughon  told  Elrod 
to  shoot  the  deceased,  or  to  shoot  at  him, 
it  being  earnestly  contended  by  learned  coun- 
sel that,  even  if  this  language  was  used  by 
the  accused  to  Elrod,  there  was  nothing  to 
show  that  the  language  applied  to  Gleghom, 
the  deceased,  and  that  it  might  reasonably 
have  been  inferred  from  the  language  that 
the  accused  did  not  mean  for  Elrod  to  shoot 
at  the  deceased,  but  meant  for  him  to  shoot 
in  the  air  for  tbe  porpooe  of  frightening 
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the  deceased  In  order  that  he  might  desist 
from  refiistlng  arrest;  that  the  language  of 
the  court  as  objected  to  was  calculated  to 
Impress  the  Jury  with  the  idea  that  the 
Judge  believed  that  the  language  of  Maughon 
requesting  Elrod  to  shoot  was  a  direction  to 
him  to  shoot  Gleghom. 

The  first  objection  urged  against  this 
charge  need  not  be  considered,  since  the 
Jury  did  not  find  the  defendant  guilty  of 
voluntary  manslaughter  as  principal  in  the 
second  degree,  but  did  find  him  guilty  as 
the  principal  perpetrator  of  the  crime  of 
voluntary  manslaughter,  which  they  were 
fully  authorized  to  do  under  the  indictment. 
We  do  not  see,  however,  why  the  Jury  could 
not  legally  return  a  verdict  in  the  second  de- 
gree. [4]  While  one  cannot  be  convicted  as 
an  accessory  before  the  fact  to  a  charge  of 
voluntary  manslaughter,  because  the  exist- 
ence of  an  accessory  presupposes  premedita- 
tion and  preparation,  yet  we  do  not  see  why 
one  could  not  be  convicted  as  principal  in  the 
second  degree  in  the  offense  of  voluntary 
manslaughter,  for  one  can  presently  aid  and 
abet  a  crime  which  may  be  committed  on 
a  sudden  heat  of  passion,  and  without  pre- 
meditation. There  is  quite  a  difference  in 
this  respect  in  the  offense  of  an  accessory 
before  the  fact  and  that  of  a  principal  in 
the  second  degree. 

The  second  objection  made  to  this  charge 
is  fully  answered  in  the  first  division  of  this 
opinion,  where  decisions  are  cited  in  support 
of  the  proposition  that  one  indicted  as  the 
absolute  actor  and  perpetrator  of  the  crime 
could  be  convicted  under  such  charge  as 
principal  in  the  second  degree.  The  objec- 
tion urged  against  the  concrete  application 
by  the  court  of  the  general  principles  of 
law  to  the  facts  of  this  case  we  think  is 
without  merit.  It  will  be  remembered  that 
the  theory  of  the  state  was  that  Maughon 
was  guilty  because  he  commanded  EHrod  to 
V  shoot  at  Cleghorn;  that  this  act  made  him  a 
principal  in  the  second  degree  at  least;  in 
other  words,  that  the  crime  actually  com- 
mitted by  Elrod  was  imputed  to  Maughon 
as  being  committed  by  *  him  through  the 
agency  of  Elrod,  and  this  made  him  equally 
guilty.  It  was  the  duty  of  the  court  to 
present  this  contention  of  the  state  to  the 
Jury,  and  in  doing  so  to  make  such  intelli- 
gent application  of  the  law  to  the  facts 
proved  as  would  make  the  contention  un- 
derstood by  the  Jury.  Neither  is  there  any 
intimation  that  this  language  of  Maughon 
applied  to  Elrod.  The  Judge  simply  told 
the  Jury:  "If  the  evidence  shows  to  your 
satisfaction  beyond  a  reasonable  doubt  that 
Elrod  fired  the  fatal  shot  that  killed  the  de- 
ceased, and  if  you  further  believe  that  he 
was  told  to  do  so,  told  to  shoot  him  by 
Maughon,  and  he,  Maughon,  was  present, 
aiding  and  abetting  the  act  of  killing  and 
participating  in  the  act  of  killing,  then  he 
would  be  Just  as  guilty  as  Elrod.  though  he 
didn't  fire  the  fatal  shot."  It  was  not  nec- 
essary for  the  court  to  charge  the  converse  i 


of  this  proposition  to  the  Jury,  for  clearly 
the  converse  was  included  in  the  proposition 
itself.  If  they  did  not  believe  that  Maughon 
told  Elrod  to  shoot  Gleghom,  or  that  he  told 
him  to  shoot  in  the  air,  or  at  something 
else,  the  Jury  would  have  understood,  and 
could  have  understood,  nothing  else  but  that 
in  this  latter  event  Maughon  would  not  be 
guilty  with  Elrod.  In  brief,  we  think  that 
the  charge  objected  to  not  only  laid  down 
a  correct  proposition  of  law,  but  made  a 
clear  hypothetical  application  to  the  princi- 
pal facts  of  the  case,  and  that  the  jury 
could  not  have  reasonably  inferred  from  the 
language  of  the  Judge  that  the  court  either 
entertained  or  expressed  any  opinion  on  the 
subject 

The  following  charge  of  the  court  on  the 
subject  of  voluntary  manslaughter  is  object- 
ed to:  "If  you  believe  from  the  evidence 
that  the  deceased,  Cleghorn,  made  an  assault 
either  with  his  fist  or  otherwise,  upon 
Maughon,  or  was  attempting  to  get  his  pistol 
to  assault  him  with  it,  and  if  you  further  be- 
lieve that  smarting  under  this  provocation, 
and  acting  under  a  sudden  heat  of  passion 
provoked  thereby,  he,  Maughon,  ordered  £3- 
rod  to  shoot  Cleghorn,  and  Elrod,  acting  in 
pursuance  of  this  request,  then  and  there 
shot  and  killed  Cleghorn  while  he  was  fiee- 
ing  from  them,  the  killing,  under  these  cir- 
cumstances, would  be  voluntary  manslaugh- 
ter; and,  if  you  believe  this  to  be  the  truth 
of  the  case,  you  would  be  authorized  to  find 
the  defendant  Maughon  guilty  of  voluntary 
manslaughter."  It  is  insisted  that  there  1b 
no  evidence  either  on  the  part  of  the  state  or 
of  the  defendant  to  authorize  a  charge  on 
voluntary  manslaughter.  The  evidence  for 
the  state  alone  or  for  the  defendant  alone 
would  probably  not  authorize  a  charge  on 
the  law  of  voluntary  manslaughter,  for,  if 
the  first  was  the  truth  of  the  transaction, 
the  accused  was  firuilty  of  murder;  and,  if 
the  latter  was  the  truth  of  the  transaction, 
the  accused  was  guilty  of  nothing,  because 
the  killing  was  not  done  by  him  or  by  Elrod, 
nor  did  he  participate  criminally  therein,  but 
it  was  the  result  of  a  shot  fired  by  the 
brother  of  the  decedent  under  the  impression 
that  he  was  shooting  at  the  defendants.  But 
the  Jury  in  considering  the  evidence  was  not 
compelled  to  find  the  truth  either  in  the  evi- 
dence for  the  state  or  in  the  evidence  for 
the  defendant,  but  they  had  a  right  to  con- 
sider the  evidence  of  both  sides  In  determin- 
ing the  issues  presented  and  in  arriving  at 
the  truth.  To  illustrate  by  the  facts  of  this 
case:  The  accused  testified  in  part  that  the 
decedent  came  to  the  door,  engaged  in  a 
struggle  with  him,  assaulted  him,  pushed 
him  off  the  porch,  and  attempted  to  get  his 
pistol.  The  wife  of  the  decedent  testiiied 
that  her  husband  was  shot  by  one  of  the 
two  defendants,  which  one  she  did  not  know, 
but  that  the  shots  came  from  their  direction, 
and  that,  when  the  second  shot  was  fired, 
her  husband  said  that  he  was  shot,  and  she 
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fuund  him  In  a  few  mlnntes  thereafter  dead. 
If  the  Jury  believed  that  this  evid^ice  of 
the  accused  and  this  eyldence  of  the  state 
was  the  truth  of  the  transaction  so  far  as 
it  went,  and  was  applicable  to  the  case,  and 
they  believed  that,  smarting  from  the  as- 
sault made  upon  him  by  the  decedent,  the 
accused  either  shot,  or  ordered  EHrod,  nis 
companion,  to  shoot,  the  deceased,  and  this 
was  done  under  a  sudden  heat  of  passion 
provoked  by  the  assault  thus  made  upon 
him,  the  law  of  voluntary  manslaughter  was 
applicable.  Indeed,  we  think  that  taking  the 
evidence  altogether  the  charge  on  the  law 
of  voluntary  manslaughter  as  given  by  the 
court  was  demanded,  and  that  the  accused 
would  have  had  just  cause  of  complaint 
against  the  judge  if  he  had  not  charged  tue 
law  of  voluntary  manslaughter  just  as  he 
did. 

The  remaining  ground  of  the  motion  for  a 
new  trial  is  not  verified,  and  is  not  insisted 
upon  in  the  brief  filed  by  counsel  for  plain- 
tiff in  error.  We  have  given  the  case  a  very 
careful  examination,  and  we  find  no  error 
of  law,  and  there  is  evidence  in  the  record 
which  supports  the  verdict  of  voluntary  man- 
slaughter. 

Judgment  affirmed* 


(9  Oa.  App.  511) 

MILLER  V.  ROBEm.TS.    (No.  2,790.) 
(Court  of  Appeals  of  Georgia.     July  25,  1911.) 

(SyllahuM  hy  the  Court.) 

1.  Contracts  (8  266*)— Rescission— Condi- 
tions Precedent— Restobation  of  Bens- 
fits. 

One  party  to  a  contract  cannot  rescind  for 
fraud  while  retaining  the  benefits  of  the  con- 
tract. In  order  to  entitle  him  to  rescind,  be 
must  promptly  apon  discovery  of  the  fraud  re- 
store, or  offer  to  restore,  to  the  other  party 
whatever  he  has  received  by  virtue  of  the  con- 
tract. 

[EA.  Note.— For  other  cases,   see   Contracts, 
Cent.  IMg.  §  1186;  Dec.  Dig.  §  206. «] 

2.  Sales  (§  41*)— Valtditt— Misrepresenta- 
tion BT  Seller— Means  of  Information— 

RSLIANCB  BT    BUYER. 

When  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties  to  a  con- 
tract of  safe  and  pnrchase,  if  the  purchaser  does 
not  avail  himself  of  these  means,  he  will  not 
be  heard  to  say,  in  impeachment  of  the  contract 
of  sale,  that  he  was  deceived  by  the  representa- 
tions of  the  seller. 

[E3d.  Note.— For  other  cases,  see  Sales,  Cent*< 
Dig.  §  84;  Dec.  Diff.  f  41.«] 

3.  Bills  and  Nomi  (f  634*)— Rbcovebt  ov 
Attornet*s  Fees— Condition  Precedent^ 
Notice— Waiver. 

Where  a  promissory  note  contains  an  obli- 
gation to  pay  attorney's  fees,  the  statutory  no- 
tice which  the  plaintiff  is  required  to  give  to  the 
defendant  as  a  condition  precedent  to  his  right 
to  recovw  attorney's  fees  cannot  be  waived  in 
the  note,  and  the  attempt  to  waive  it  therein 
is  unenforceable  and  of  no  effect  (Hill,  C.  J.y 
dissents  as  to  this  ruling.) 

cases,   see   Bills  and 


[Ed.    Note.— For   other 
Notes,  Dec.  Dig.  S  534.*] 


Error  from  City  Court  of  Blakely ;  W.  A. 
Jordan,  Judge. 

Action  by  W.  C.  Miller  against  J.  W.  Rob- 
erts. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

W.  L  Geer,  for  plaintiff  In  error.  W.  F. 
Weaver,  for  defendant  in  error. 

HILL*  C.  J.  This  was  a  suit  on  a  promis- 
sory note.  A  verdict  for  the  defendant  was 
rendered  and  plaintifTs  motion  for  a  new 
trial  was  overruled. 

The  consideration  of  the  note  was  the  ex- 
clusive right  to  sell,  in  the  counties  of  Early, 
Decatur,  and  Miller,  "a  pinless  clothesline," 
under  patent  rights  Issued  by  the  government 
of  the  United  States  to  the  seller.  The  de- 
fendant pleaded  that  when  the  sale  w€ls  made 
the  plaintiff  represented  to  him  that  the  only 
costs  connected  with  the  sale  of  the  pinless 
clothesline  would  be  the  purchase  price  rep- 
resented by  the  note  sued  upon,  that  none  of 
the  towns  in  the  three  counties  of  Early, 
Decatur,  and  Miller  required  any  license  or 
special  business  tax  for  the  sale  of  said 
clothesline,  and  that,  relying  upon  the  truth 
of  this  statement,  tbe  purchase  was  made 
and  the  note  given.  This  representation  the 
defendant  '*found  to  be  absolutely  without 
truth,  and,  on  account  of  said  fraudulent  rep- 
resentation, the  patent  right  became  and 
instantly  was,  upon  the  defendant's  being 
required  to  pay  a  license  to  sell  pinless 
clotheslines,  worthless  and  useless  to  the  de- 
fendant, and  he  immediately  offered  to  re* 
turn  said  patent  right  to  the  plaintiff,  which 
offer  was  refused."  Neither  the  note  nor  the 
contract  of  sale  contained  any  representation 
on  the  subject  of  the  payment  of  a  license 
as  alleged  by  the  plea,  and  the  plaintiff  tes- 
tified that  no  such  statement  was  ever  made 
by  him  to  the  defendant 

The  defendant,  in  support  of  his  plea,  tes- 
tified that  he  had  sold  about  $100  worth  of 
the  pinless  clotheslines  covered  by  his  con- 
tract in  the  counties  mentioned,  but  that  on 
reaching  the  town  of  Bainbridge,  in  Decatur 
county,  he  was  informed  that  a  license  would 
be  required  before  he  could  sell  the  line  in 
that  city,  and,  on  inquiry,  found  that  such 
was  the  case  in  the  other  towns  in  the  coun- 
ty. He  introduced  in  evidence  an  ordinance 
of  the  town  of  Blakely  requiring  the  pay- 
ment of  $25  as  a  license  before  he  would 
have  the  right  to  sell  in  that  town  the  afore- 
said pinless  clothesline,  and  he  testified  that 
when  he  found  that  this  was  required  he 
went  to  the  plaintiff  and  asked  that  he  either 
pay  the  license  or  rescind  the  contract 

[11  1.  The  evidence  in  behalf  of  the  defend- 
ant did  not  make  a  case  which,  under  the 
law,  would  entitle  him  to  have  the  contract 
rescinded  for  fraud.  Conceding  that  a  fraud- 
ulent representation  was  made,  and  that  up- 
on its  discovery  the  defendant  promptly  of- 
fered to  rescind,  he  did  not  offer  to  restore 


•For  other  casM  see  sam«  toplo  and  section  NUMBER  la  Dee.  Dig.  ft  Am.  Dig.  Key  No.  SeriM  ft  Rep'r  Indezet 
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to  tbe  plaintiff  any  of  the  proceeds  which] 
he  had  realized  from  sales  under  his  contract 
of  purchase,  and  which  he  testified  amounted 
to  at  least  $100.  Certainly, he  was  not  enti- 
tled to  rescind  the  contract  for  fraud,  when, 
according  to  his  own  statement,  he  had  re- 
ceived a  benefit  out  of  the  contract  greater 
than  the  consideration  for  which  the  contract 
had  been  made. 

[2]  2.  Nor  do  we  think  the  defense  of  de- 
celt  or  fraud  was  established.  This  court  Is 
thoroughly  committed  to  a  high  standard  of 
good  faith  In  the  making  of  contracts,  and 
either  party  to  a  contract  is  bound  to  dis- 
close to  the  other  any  knowledge  he  may 
have  of  a  material  fact  which  may  affect  the 
value  of  the  subject-matter  or  consideration 
of  tbe  contract  Marietta  Fertilizer  Co.  v. 
Beckwlth,  4  Ga.  App.  249,  61  S.  E.  149.  But 
It  Is  well  settled  that  the  law  does  not  af- 
ford relief  to  one  who  suffers  by  not  using 
the  ordinary  means  of  information  that  may 
be  at  hand,  whether  his  neglect  be  due  to 
indifference  or  to  credulity.  Whether  the 
towns  in  the  three  counties  mentioned  re- 
quired the  payment  of  a  license  by  the  seller 
of  pinless  clotheslines  was  a  fact  which  could 
be  found  out  by  the  defendant  as  easily  as 
by  the  plaintiff.  In  other  words,  the  infor- 
mation was  equally  available  to  both  par- 
ties. It  is  a  matter  of  general  knowledge 
that  most  towns  and  cities  do  require  li- 
censes from  vendors  of  such  articles. 

The  assertion  by  the  plaintiff  (assuming 
that  he  mnde  It)  that  no  license  was  required 
by  any  of  the  towns  In  any  of  those  three 
counties  was  simply  the  assertion  of  a  fact, 
the  truth  of  which  could  have  easily  been 
Inquired  Into  by  the  defendant,  and  the  de- 
fendant was  bound  to  make  such  inquiry, 
and  would  not  be  authorized  to  rescind  the 
contract  for  any  damage  resulting  from  a 
misrepresentation  which,  by  the  exercise  of 
the  most  ordinary  and  reasonable  diligence, 
he  could  have  discovered  was  a  misrepre- 
sentation. Greene  t.  Bryant,  2  Ga.  66.  As 
was  tersely  expressed  by  Liord  Kenyon,  In 
the  old  case  of  Pasley  v.  Freeman,  3  Term 
Beports,  64:  "Undoubtedly,  where  the  com- 
mon caution  and  prudence  of  man  are  suffi- 
cient to  guard  him,  the  law  will  not  protect 
him  in  his  negligence.** 

But  to  sum  the  whole  matter  up  in  a  nut- 
shell: Neither  the  law,  nor  equity,  nor  good 
conscience,  will  allow  one  party  to  a  contract 
to  rescind  the  contract  for  alleged  fraud,  or 
will  on  that  ground  relieve  him  from  a  com- 
pliance with  his  contract,  where,  according 
to  his  own  statement,  he  has  received  from 
the  contract  a  pecuniary  benefit  greater  In 
amount  than  the  consideration  of  the  con- 
tract, and  retains  In  his  possession  the  fruits 
of  the  contract,  and  makes  no  offer  to  make 
an  equitable  adjustment  thereof  with  the 
plaintiff.  We  do  not  see  how  the  defendant 
can  be  relieved  of  the  obligations  of  his  con- 
tract while  retaining  the  benefits  thereof. 

[31  3.  The  note  sued  on  in  this  case  con- 


tained an  agreement  to  pay  '^all  costs  of  col- 
lection*  Including  10  per  cent  on  principal 
and  interest  as  attorney's  fees,  If  ooUected  by 
law  or  through  an  attorney  at  1aw«  and  con- 
tained, also,  a  provision  as  follows:  *^rhe 
makers,  Indorsers  and  sureties  on  this  note 
waive  the  ten  days  notice  that  Is  now  re- 
quired by  law  to  be  given  as  to  when,  where, 
and  in  what  court  the  owner  will  proceed  to 
collect  or  sue  this  note,  and  agree  that  If  the 
owner  places  this  note  in  the  bands  of  an 
attorney  for  collection  he  is  to  collect  ten 
per  cent  upon  the  principal  and  Interest  as 
attorney's  fees,  and  the  said  ten  per  cent  is 
hereby  made  a  part  of  the  prlncipaL" 

The  court  Instructed  the  jury  that  this 
attempt  to  waive  the  notice  which  the  stat- 
ute makes  a  condition  precedent  to  the 
recovery  of  attorney's  fees  was  unenforce- 
able and  of  no  effect,  and  to  this  instruction 
the  plaintiff  excepts.  While  the  writer  is 
of  the  opinion  that  this  Instruction  was  er- 
roneous, the  other  members  of  the  court  are 
of  the  view  that  the  exception  is  not  well 
taken,  and  the  writer  is  authorized  to  state 
the  following  as  the  opinion  of  the  majority 
of  the  court: 

The  GlvU  Code  1910,  §  4252,  proYldes:  "Ob- 
ligations to  pay  attorney's  fees  npon  any  note 
or  other  evidence  of  indebtedness,  in  addition 
to  the  rate  of  interest  spedfled  therein*  are 
void,  and  no  court  shall  enforce  such  agree- 
ment to  pay  attorney's  fees,  unless  tlie  d^tor 
shall  fail  to  pay  such  debt  on  or  before  the 
return  day  of  the  court  to  which  suit  Is 
brought  for  the  collection  of  the  same:  Pro- 
vided, the  holder  of  the  obligation  sued  upon, 
his  agent,  or  attorney  notifies  the  defendant 
In  writing,  ten  days  before  suit  Is  brought, 
or  his  intention  to  bring  suit,  and  also  the 
term  of  the  court  to  which  suit  will  be 
brought** 

Prior  to  the  act  of  1890,  known  as  the 
Twitty  bin  (codified  into  section  3667  of  tbe 
Clvfl  Gode  of  1895),  there  was  nothing  in  our 
law  or  public  policy  which  forbade  the  maker 
of  a  note  or  other  obligation  from  promising 
to  pay  attorney's  fees  in  addition  to  the 
debt.  By  the  Twitty  bill  it  was  provided  that 
obligations  to  pay  attorney's  fees  were  void 
and  unenforceable  by  the  courts,  unless  the 
defendant,  upon  being  sued,  filed  a  plea  which 
he  failed  to  sustain.  This  declared  a  new 
public  policy  in  this  state  as  to  obligations 
to  pay  attorney's  fees  In  addition  to  the  prin- 
cipal and  Interest  due  upon  an  indebtedness. 
In  1900  this  law  was  amended  so  as  to  make 
it  read  as  it  appears  in  tbe  Code  of  1910,  f 
4252,  but  the  same  policy  In  general  outline 
was  preserved;  that  policy  being  that  such 
obligations  should  not  be  enforced,  unless 
the  creditor  was  in  fact  put  to  the  necessity 
of  employing  an  attorney  to  collect  the  debt 
through  suit.  The  law  declaring  this  policy 
was  so  shaped  that  to  the  creditor  himself 
should  not  be  left  the  absolute  determination 
of  the  time  when  this  necessity  to  employ 
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coQDflel  was  apon  bim.  The  leglslatlTo  mind 
rfeemed  to  contemplate  that  the  creditor 
would  be  afforded  full  measure  of  protection 
In  this  respect,  it  tiie  law  provided  a  means 
whereby  he  could  employ  the  attorney  on 
what  is  called  the  return  day  of  the  court 
(that  is»  the  last  day  on  which  suit  may  be 
filed,  as  respects  a  particular  term),  so  that 
the  present  law  on  the  subject  does  not  al- 
low the  creditor  to  collect  attorney's  fees, 
though  stipulated  for  in  the  note,  unless  he 
gives  the  debtor  10  days  notice  of  his  In- 
tention to  file  suit,  informing  him  as  to  the 
court  in'  which  it  will  be  brought,  and  of  the 
term  to  which  it  is  to  be  brought,  and  if  the 
debtor  pays  up  before  the  return  day  of  the 
court  arrives,  or  before  the  suit  is  filed  upon 
the  return  day  itself,  the  creditor  cannot 
even  if  the  notice  has  been  given,  enforce 
the  obligation  to  pay  the  attorney's  fees. 

It  may  be  said,  therefore,  that  the  declared 
imblic  policy  of  this  state  on  this  subject  is 
that  obligations  to  pay  attorney's  fees  in  ad- 
dition to  the  principal  and  interest  stipulat- 
ed for  in  the  instrument  creating  the  indebt- 
edness are  to  be  wholly  yoid  and  unenforce- 
able, unless  the  debtor  by  his  act  of  not 
paytDg  the  debt  before  the  return  day,  after 
he  has  been  given  timely  notice,  puts  the 
creditor  to  the  necessity  of  hiring  an  attor- 
ney. If  the  provision  in  the  statute  as  to 
the  giving  of  the  notice  was  merely  some- 
thing which  the  law  had  established  in  favor 
of  the  debtor,  and  not  involving  any  public 
interest  or  public  policy,  the  debtor'would  un- 
doubtedly have  the  right  to  waive  it,  under 
the  Civil  CkKle  1010,  §  10 ;  but  we  understand 
the  rule  to  be  that,  wherever  a  provision  of 
law  is  made  for  the  enforcement  of  some 
public  policy  of  the  state,  no  person  will  be 
allowed  to  waive  that  provision,  though  he 
himself  may  be  the  immediate  beneficiary. 

The  welfare  of  the  state  itself  frequently 
demands  that  the  law-making  power  shall 
enact  statutes  and  declare  public  policies  for 
the  purpose  of  protecting  citizens  from  hard 
contractual  exactions  or  stipulations  against 
which  they  might  naturally  be  expected  to 
protect  themselves,  but  against  wliich,  on 
account  of  certain  inher^it  weaknesses  com- 
mon to  many  classes  of  the  people,  they 
do  not  ordinarily  take  care  to  protect  them- 
selves;  and  where  such  safeguards  have 
been  erected  the  courts  will  not  allow  the 
parties  to  contract  against  the  enforcement 
of  the  policy  declared  by  the  law.  Instances 
of  such  legislation  are  familiar,  the  debtor 
classes  being  perhaps  the  most  frequent  bene- 
ficiaries ;  for  example,  the  laws  against  tak- 
ing usury,  the  law  which  prohibits  a  mortga- 
gor from  waiving  his  equity  of  redemption, 
the  law  against  the  enforcement  of  contractu- 
al penalties,  etc.  It  is  a  familiar  notion,  oft- 
en given  expression  in  our  Jurisprudence, 
that  it  is  one  of  the  objects  of  the  law  to  pre- 
vent debtors,  urged  by  the  pressure  of  the 
necessity  of  securing  creditr  or  money*  or 
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extension  of  indebtedness,  from  yielding  to 
such  unjust  or  unreasonable  exactions  as  a 
hard  creditor  may  see  fit  to  make. 

So  as  to  the  present  matter,  the  law,  reo- 
ognizing  that  many  debtors,  pressed  by  their 
necessity,  would,  in  order  to  get  the  money, 
credit,  or  the  extension  which  they  desired, 
be  willing  to  contract  to  pay  the  creditor  at- 
torney's fees  in  addition  to  principal  and  in- 
terest, whether  the  creditor  was  ever  put  to 
the  necessity  of  using  the  attorney  or  not, 
stepped  in  and  declared,  as  a  matter  of  pub- 
lic policy,  that  such  an  obligation  should  be 
unenforceable,  unless  the  necessity  arose^ 
Just  as  it  has  declared,  upon  a  similar  con- 
sideration, that  a  promise  to  jifay  more  than 
8  per  cent  interest  is  void.  If  the  courts 
should  enforce  a  waiver,  such  as  the  one  here 
presented,  made  contemporaneously  with  the 
obligation  to  pay  the  attorney's  fees,  the 
whole  policy  in  the  law  could  easily  be  avoid- 
ed in  all  cases  by  the  smallest  amount  of  de- 
signing. A  debtor,  willing  to  promise  to  pay 
the  attorney's  fees,  would  make  no  quibble 
over  waiving  the  statutory  notice.  If  this 
court  should  hold  this  waiver  to  be  valid,  it 
would  be  but  a  short  while  before  it  would 
l>e  usual  for  all  standard,  printed  forms  of 
notes  to  contain  a  similar  provision,  and  the 
law  would  be  a  dead  letter. 

There  is  nothing  in  what  is  here  held 
which  would  prevent  a  debtor,  after  his  note 
had  matured,  or  even  when  it  was  about  to 
mature,  from  waiving  formal  service  of  the 
notice,  if  he  was  in  fact  informed  that  suit 
for  the  indebtedness  would  be  brought  to  a 
designated  term  of  a  particular  court;  in 
other  words,  there  is  nothing  in  the  policy 
of  the  law  which  would  forbid  him  to  ac- 
knowledge service  of  a  notice,  or  even  to 
waive  service,  if  he  was  in  fact  given  notice 
of  the  intention  to  sue,  and  given  the  oppor- 
tunity contemplated  by  the  statute  of  pay- 
ing the  debt  before  the  return  day;  but  the 
majority  of  the  court  does  not  think  that 
the  waiver  can  be  made  as  a  part  of  the 
original  contract,  or  that  the  spirit  of  the 
law  can  be  violated  by  the  stipulations  of  the 
parties. 

The  writer  thinks  that  the  statute  in  ques- 
tion was  made  solely  for  the  benefit  of  the 
makers  of  the  obligations  therein  described, 
and  the  requirement  that  notice  must  be  giv- 
en 10  days  before  suit  is  a  personal  privilege, 
which  can  be  waived  by  the  defendant,  and 
that  when  he  does  so  in  the  note  he  is  bound 
by  the  waiver,  and  cannot  be  heard  subse- 
quently to  repudiate  it.  Defendants  are  au- 
thorized to  waive  process,  as  well  as  the 
time  of  filing  suit,  and  to  consent  that  a 
Judgment  may  be  taken  at  an  earlier  term 
than  the  law  would  otherwise  authorize. 
Civ.  Code,  1910,  S  5561.  Section  5562,  is 
mandatory  in  its  terms.  It  declares  that 
"the  petition  shall  be  filed  at  least  twenty 
days  before  the  term  to  which  it  is  return- 
able."   This  waiver  is  analofoua  to  tb*  stat- 
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utory  notice  now  nnder  consideration,  and 
yet  the  Supreme  Court  has  held  that  where 
the  defendant  waives,  in  writing,  the  re- 
quirement, as  between  himself  and  the  plain- 
tiff, the  waiver  is  binding,  In  the  absence  of 
fraud,  and  the  defendant  cannot  subsequent- 
ly be  heard  to  object  that  the  petition  was 
not  filed  20  days  before  the  term  of  the 
court  to  which  the  suit  was  returnable. 
Steadman  v.  Simmons,  39  Ga.  591.  Where 
the  maker  of  an  obligation  makes  a  contract 
to  pay  the  10  per  cent  attorney's  fees,  and 
the  statutory  notice  is  not  given  as  required, 
can  it  be  doubted  that  the  defendant  would 
have  the  right,  where  suit  is  brought  for  the 
recovery  of  attorney's  fees,  to  come  into 
court  and  consent  that  a  judgment  be  ren- 
dered against  him  for  the  attorney's  fees,  al- 
though the  notice  had  not  been  given?  And 
wliat  he  can  do  after  suit  is  filed  It  would 
seem  he  could  do  previously.  As  before  stat- 
ed, I  think  the  notice  in  question  is  solely  a 
personal  right  or  privilege. 

Section  10  of  the  Civil  Code  of  1910  pro- 
vides as  follows:  "Laws  made  for  the  pres- 
ervation of  public  order  or  good  morals  can- 
not be  done  away  with  or  abrogated  by  any 
agreement;  but  a  person  may  waive  or  re- 
nounce what  the  law  bus  established  in  his 
favor  when  he  does  not  thereby  injure  oth- 
ers or  affect  the  public  interest."  The  stat- 
ute now  under  discussion  was  not  made  for 
the  preservation  of  public  order  or  good 
morals,  and,  clearly  being  euacted  in  favor 
of  defendants  who  are  sued  on  obligations 
wherein  they  agree  to  pay  attorney's  fees, 
may  be  waived  by  them,  unless  such  waiver 
injures  others  or  affects  the  public  interest. 
The  public  has  no  interest  in  a  contract  of 
this  character,  and  none,  except  those  who 
are  parties  to  the  contract,  can  possibly  be 
injured  by  any  waiver  relating  thereto. 

Nor  do  we  think  that  contracts  which  pro- 
vide for  the  collection  of  attorney's  fees 
from  the  defendant  are  against  the  public 
policy  of  this  state.  Prior  to  the  act  of  1891, 
commonly  known  as  the  Twitty  bill,  there 
was  no  legislation  on  this  subject;  the  mat- 
ter being  purely  one  of  individual  contract 
The  act  of  1891  first  declared  that  these  con- 
tracts were  "absolutely  void,"  and  could  not 
be  enforced  by  the  courts,  unless  the  defend- 
ant filed  a  plea  or  pleas  which  he  failed  to 
sustain.  Acts  1891,  p.  221.  The  contract  al- 
though declared  to  be  absolutely  void,  was 
not  in  fact  absolutely  void.  It  depended  up- 
on whether  the  plea  or  pleas  filed  to  the  suit 
were  sustained,  and  if  the  plea  or  pleas 
were  not  sustained  the  contract  was  enforce- 
able and  the  fees  were  collectible. 

The  act  of  1900  (Acts  of  1900,  p.  53)  struck 
out  the  words  in  the  act  of  1891,  "unless  a 
plea  or  pleas  be  filed  by  the  defendant  and 
not  sustained,"  and  inserted  in  lieu  thereof 
the  following  words,  to  wit:  "Unless  the 
debtor  shall  fall  to  pay  such  debt  on  or  be- 
fore the  return  day  of  the  court  to  which 


suit  is  brought  for  the  collection  of  the 
same;  provided  the  holder  of  the  obligation 
sued  upon,  his  agent  or  attorney,  notifies  the 
defendant  in  writing  ten  days  before  suit  is 
brought  of  tils  intention  to  bring  suit  and 
also  the  term  of  the  court  to  which  suit 
will  be  brought"  The  contract  to  pay  tees, 
although  declared  to  be  void,  under  this 
amendment  was  not  absolutely  void,  but  only 
voidable,  for,  notwithstanding  the  language 
of  the  statute,  which  declares  that  the  con- 
tract is  absolutely  void,  the  contract  is  valid 
where  the  debtor  falls  to  pay  the  debt  before 
the  return  day  of  the  court  to  which  suit 
Is  brought,  and  provided,  further,  that  the 
statutory  notice  is  given  to  the  defendant 
The  contract  to  pay  attorney's  fees*  there- 
fore, is  not  one  in  violation  of  any  law  of 
this  state,  or  contrary  to  the  public  policy  of 
this  state,  and  is  entirely  in  harmony  witii 
the  law  and  public  policy  of  the  state,  but 
must  be  enforced  in  accordance  with  the  re> 
quirements  of  the  statute. 

The  agreement  to  waive  the  statutory  no- 
tice is  not  analogous  to  a  contract  to  waive 
the  exemption  of  wages  from  process  of 
garnishment,  or,  independentiy  of  statutory 
or  constitutional  provision,  the  waiver  of  a 
homestead  exemption.  In  the  absence  of  any 
such  statutory  or  constitutional  provision, 
it  has  been  uniformly  held  by  the  courts  of 
this  country  that  any  agreement  waiving  the 
right  to  claim  the  exemption  of  property 
from  execution,  or  from  garnishment  pro- 
cess, is  against  public  policy,  and  is  void. 
Freeman  on  Executions  ^d  Ed.)  §  216..  This 
class  of  exemptions  applies  to  heads  of  fam- 
ilies or  to  laborers  who  depend  for  their 
support  upon  their  daily  wages,  and  the  be- 
nevolent purpose  of  such  legislation  to  to 
protect  dependent  families  or  laborers.  Bven 
as  to  homestead  exemptions  In  this  state, 
there  to  an  express  provtoion  allowing  waiv- 
er of  this  exemption  down  to  a  certain  limit 
In  the  absence  of  such  a  provision*  It  to 
clear  that  the  waiver  of  homestead  exemp- 
tion would  not  be  upheld  by  the  court  In 
the  case  of  Traders'  Investment  Co.  t.  Macon 
Ry.  Co.,  3  Ga.  App.  135,  59  S.  B.  454,  tbto 
court  held  that  a  contract  either  spedflc  or 
general,  by  which  journeymen  mechanics  and 
day  laborers,  as  debtors,  attempt  to  waive 
the  exemption  of  their  wages  from  the  pro- 
cess of  garnishment  to  not  enforceable,  adopt- 
ing as  the  dectoion  of  the  court  a  learned 
opinion  by  Associate  Justice  Lumpkin  of 
the  Supreme  Court  while  on  the  drcnit 
bench.  In  this  opinion  of  Judge  Lampkln, 
it  will  be  seen  that  he  holds  that  these  waiv- 
ers are  contrary  to  the  public  policy  of  the 
state,  and  are  not  valid,  because  they  affect 
injuriously  the  rights  of  those  who  are  de- 
pendent upon  the  laborer  for  support 

Looking  at  the  subject  now  under  dtocos- 
slon  in  its  broadest  aspect  I  think  that  It  to 
against  the  Inherent  right  of  Indlvlduato  un- 
der a  free  government  to  curtail  In  any  re- 
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Bpect  tbeir  absolute  liberty  of  contract^  nn* 
iesB  fmch  contract  Is  against  the  declared 
policy  of  the  state,  or  affects  in  some  way 
injuriously  the  rights  of  others,  or  the  pub- 
lic interest;  and  a  statute  made  solely  for 
the  benefit  of  the  individual,  and  limited  to 
his  personal  rights,  can  be  waived  by  him; 
and,  when  waived  in  writing,  the  waiver  is 
binding  and  enforceable. 
Judgment  reversed. 


(9  Qa.  App.  526) 

ALDBRMAN  ▼.  VALDOSTA,  M.  &  W.  B.  CX). 

(No.  2,982L) 

(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(Syllahui  hv  the  Court.) 

EhciNENT  Domain  (8  238*)— Pboceedinqs  to 
Take  Pbopebtt— Awabd  of  Assessors— Re- 
view BY  Court. 

A  party  who  is  dissatisfied  with  the  award 
in  condemnation  proceedings  which  have  been 
instituted  to  assess  the  damages  to  private  prop- 
erty taken  for  public  use,  and  who  desires  to 
appeal  from  the  decision  of  the  assessors  to  the 
superior  court,  is  not  required  to  give  bond  for 
the  eventual  condemnation  money  as  in  case  of 
other  appeals. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  S  238.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  J.  H.  Merrill,  Judge. 

Condemnation  proceedings  by  the  Valdos- 
ta,  Moultrie  &  Western  Railroad  Company 
against  I.  L.  Alderman.  From  a  judgment  of 
a  superior  court  dismissing  an  appeal  from 
the  award  of  assessors.  Alderman  brings  er- 
ror.   Reversed. 

fihipp  &  Kline  and  L.  L.  Moore,  for  plain- 
tiff in  error.  B.  K.  Wilcox  and  J.  A  Wilkes, 
for  defendant  in  error. 

RU9SELL,  J.  According  to  the  record,  the 
Valdosta,  Moultrie  &  Western  Railroad  Com- 
pany, being  unable  to  agree  with  Alderman, 
who  owned  certain  real  estate  over  which 
the  company  desired  to  construct  its  rail- 
road, instituted  proceedings  in  accordance 
with  the  provisions  of  sections  5208,  5209, 
5218,  5220,  and  5221  of  the  Civil  Code  (1910). 
Upon  the  hearing  before,  the  assessors  they 
returned  a  finding  fixing  the  value  of  the 
land  at  $225,  awarding  no  consequential 
damages,  and  deducting  nothing  for  conse- 
quential benefits.  From  this  award  Alder- 
man entered  an  appeal  to  a  jury  in  the  su- 
perior court  He,  however,  did  not  give  any 
bond  or  security,  and  when  the  case  was 
sounded  for  trial  the  judge  of  the  superior 
court  sustained  a  motion  to  dismiss  the  ap- 
peal, based  upon  the  ground  that  no  appeal 
bond  had  been  given. 

The  only  question  presented  for  our  de- 
termination is  whether  one  who  is  dissatis- 
fled  with  an  award  in  a  proceeding  brought 
for  the  purpose  of  condemning  private  prop- 
erty for  a  public  use,  and  who  desires  to 


enter  an  appeal  to  the  superior  court,  is  re- 
quired to  give  bond  and  security  as  in  other 
cases  of  appeal.  In  our  opinion  it  is  unnec- 
essary to  give  bond  in  an  appeal  from  the 
award  of  assessors  in  condemnation  proceed- 
ings. The  learned  judge  of  the  superior 
court  who  presided  in  this  case  no  doubt 
entertained  the  opinion  that  provisions  of 
section  5228  of  the  CivU  Code  (1910),  which 
gives  the  right  of  appeal  to  the  superior 
court  in  condemnation  proceedings,  were  to 
be  construed  as  making  the  same  require- 
ments as  are  made  to  the  appeals  mention- 
ed in  sections  4998  and  4999,  and  that,  as 
a  bond  is  required  in  these  cases,  a  party 
dissatisfied  with  an  assessor's  award  should 
likewise  give  bond  when  entering  an  appeal 
therefrom.  We  confess  that  at  first  we  were 
not  free  from  doubt  upon  the  subject.  There 
is,  however,  a  plain  reason  why  appellants, 
in  appeals  generally,  should  give  bond  and 
security  for  the  eventual  condemnation  mon- 
ey, while  there  is  no  substantial  reason  why 
any  party  who  desires  to  appeal  from  the 
award  of  assessors  in  condemnation  proceed-' 
ings  should  be  required  to  give  bond  for  the 
eventual  condemnation  money. 

If  a  public  corporation  is  dissatisfied  with 
the  award  and  appeals,  in  order  to  reduce 
the  amount  which  it  is  required  to  pay  for 
the  property  it  takes  for  public  use,  and 
the  consequential  damages,  it  is  unnecessary 
for  it  to  give  bond,  because  it  cannot  acquire 
title  to  the  property  until  it  has  paid  the 
amount  finally  adjudged  to  be  due  to  the 
property  owner.  If  the  property  owner  de- 
sires to  appeal,  because  in  his  opinion  the 
award  is  unjust  to  him,  either  because  no 
damages  have  been  assessed,  or  because  in 
his  judgment  the  amount  is  too  small,  it 
would  be  a  vain  thing  to  require  him  to  pay 
tiie  eventual  condemnation  mon^,  for  in  the 
very  nature  of  the  case  he  cannot  be  liable 
to  the  corporation  for  any  amount,  even 
though  the  assessors  might  find  that  the  con- 
sequential benefits  to  his  land  are  greater 
than  its  original  value,  and  therefore  that 
he  Is  not  entitled  to  compensation.  This 
states  an  extreme  case.  In  no  case  could  a 
railroad  company  or  other  public  corporation 
be  given  a  judgment  against  a  landowner 
for  consequential  benefits,  because,  no  mat- 
ter how  beneficial  the  construction  of  the 
proposed  public  work  might  be,  the  land- 
owner has  not  asked  for  the  construction  of 
the  improvements,  nor  Is  he  liable  for  bene- 
fits conferred  upon  him  without  his  request 
or  consent  Cases  might  be  imagined  whers 
a  public  corporation,  in  order  to  proceed 
with  the  work,  might  pay  the  amount  of  the 
award,  and  be  unable  to  collect  the  sum  al- 
lowed it  by  a  jury,  in  case  there  was  a  re- 
duction from  the  amount  returned  by  the  as- 
sessors; but  this  could  not  be  reached  S»y  re- 
quiring the  appellant  to  give  bond,  because^ 
if  the  railroad  was  dissatisfied  and  entered 
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an  appeal,  It,  and  not  the  appellee,  would 
be  the  party  to  give  bond.  It  would  seem 
that,  in  any  case  of  appeal  from  the  award 
of  the  assessors  in  condemnation  proceedings, 
the  Situation  Is  such  that,  If  the  appellant 
should  fall  to  sustain  his  contention,  the  ap- 
pellee would  not  be  Injured  by  the  appel- 
lant's failure  to  give  bond,  except  in  a  case 
where  the  landowner  might  receive,  upon  his 
own  appeal,  a  smaller  finding  than  that 
awarded  him  by  the  assessors. 

In  a  case  where  the  public  corporation,  In 
order  to  proceed  with  the  work,  might  have 
paid  the  original  award,  and  the  landowner 
had  in  the  meantime  become  Insolvent,  a 
Judgment  against  him  for  the  difference  be- 
tween the  amount  paid  him  by  the  corpora- 
tion and  the  amount  of  the  Jury'9  verdict 
might  be  barren  of  results.  This  phase  of 
the  case,  however,  seems  to  have  been  In 
legislative  contemplation,  for  Civil  Code  1910, 
{  5230,  provides  that,  "If  the  amount  so 
awarded  by  the  assessors  is  less  than  that 
found  by  the  final  Judgment,  the  company 
shall  be  bound  to  pay  the  sum  so  finally 
adjudged,  in  order  to  retain  the  property; 
and  if  it  be  less  than  that  awarded  by  the 
assessors,  the  owner  shall  be  bound  to  refund 
any  excess  paid  to  or  received  by  him,  and  a 
Judgment  for  such  excess  shall  be  rendered 
against  him,  to  he  collected  hu  levv  <m  in 
other  oases"  (Italics  ours.)  The  peculiar- 
ity of  this  verbiage  would  seem  to  clearly  in- 
dicate that  the  Legislature  did  not  intend  to 
require  a  bond  in  appeals  from  the  award  of 
assessors  in  cases  of  condemnation;  for,  if 
so,  provision  would  have  been  made  for  the 
entry  of  Judgment  against  the  security  as 
well  as  against  the  appellant  himself,  and  a 
levy  would  have  proceeded  as  in  other  cases 
of  appeal,  instead  of  "as  in  other  cases" 
where  a  Judgment  is  entered  solely  against 
the  party  himself.  It  is  to  be  noted,  too,  that 
there  is  no  reference  to  any  proceeding  or 
remedy  against  a  security  in  any  of  the  sec- 
tions which  go  to  make  up  chapter  9  of  the 
second  title  of  the  Code  of  Practice  in  the 
Civil  Code.  Sections  5206-5246  relate  to  the 
condemnation  of  private  property,  while  the 
practice  of  entering  Judgment  against  the  se- 
curity upon  an  appeal  in  other  cases  is  fa- 
miliar law. 

As  marking  another  difference  between  the 
appeal  provided  in  cases  of  condemnations 
(Civil  Code  1910,  fi  5228),  and  the  appeals 
provided  for  In  chapter  1  of  the  second  title 
of  the  Code  of  Practice,  the  latter  must  be 
entered  within  four  days  after  the  adjourn- 
ment of  the  court  in  which  the  Judgment  was 
rendered,  with  express  provision  for  security 
and  the  payment  of  costs  (except  in  the  case 
of  executors,  etc.);  or,  in  case  of  inability 
to  pay  costs  and  give  security,  an  affidavit 
in  forma  pauperis  Supplies  their  place.  The 
appeal  in  condemnation  proceedings  may  be 
entered  in  writing  within  10  days  from  the 


time  the  award  is  filed,  and  no  reference  Is 
made  either  to  the  payment  of  costs,  the 
giving  of  a  bond,  or  the  substitute  of  an  affi- 
davit in  forma  pauperis;  and  in  section  5246 
it  is  expressly  provided  that  a  county  may 
decline  to  accept  the  land  which  it  seeks  to 
condenm,  in  case  the  final  Judgment  fixing  the 
damages  Is  for  any  reason  unsatisfactory  to 
the  county  authorities,  by  merely  paying  the 
costs.  Not  only  from  these  instances,  but 
also  on  account  of  the  very  nature  of  the 
case,  we  think  it  is  dear  that  It  was  not  the 
Intention  of  the  Legislature,  In  cases  of  ap- 
peal from  the  award  of  assessors  in  con- 
demnation proceedings,  to  require  the  appel- 
lant to  give  the  security  required  in  oth^ 
cases  of  appeal,  and  we  therefore  think  the 
Judge  of  the  superior  court  erred  in  dismiss- 
ing the  appeal  in  this  case. 

In  those  cases  where  the  party  seeing 
to  condemn  does  not  wish  to  proceed  with 
the  work,  security  Would  be  unnecessary, 
because  such  party  could  not  obtain  the  title 
or  use  of  the  land  until  the  final  judgment 
entered  upon  the  verdict  of  the  Jury  had  been 
complied  with ;  and  the  .Legislature  seemed 
to  think  it  Just  to  let  the  landowner  appeal 
without  security,  although  there  might  arise 
cases  in  which  the  condemning  party,  hav- 
ing paid  the  full  amount  awarded  by  the  ar- 
bitrators in  order  to  proceed  with  the  work, 
would  find  himself  in  a  position  where,  by 
reason  of  the  landowner's  insolvency,  he 
could  not  collect  the  Judgment  which  the  Jury 
might  award  him  on  the  trial  of  the  land- 
owner's appeal ;  for,  even  on  the  landowner's 
appeal,  the  award  of  the  arbitrators  might 
be  lowered. 

Judgment  reversed. 

(t  Gft.  App.  671) 

DBAN  V.  STATB.     (No.  S,620.) 
(Conrt  of  Appeals  of  Georgia.    July  25*  1911.) 

(ByUdbus  ly  the  Court.) 

INUICTMBNT     4.ND     INFOBMATION     (|     125^)^ 

Cbimiiyai.  Law  (8  202*)— Pormeb  Jsopabut 

—  duplicitt  —  sspabats   ownbbship   of 

Goods  Stolen. 

Where  several  articles  are  stolen  at  one 
time,  there  is  only  one  larceny,  whether  the 
ownership  is  in  one  person  or  In  different  per- 
sons. The  state  in  such  case  may  charge  in  one 
indictment  the  larceny  of  all  the  articles 'stolen* 
alleging  ownership  according  to  the  fact.  Bat 
after  the  thief  has  been  indicted  and  convicted 
of  the  larceny  of  any  one  of  the  artides  the 
prosecution  is  ezbansted,  and  he  cannot  subse- 
quently be  indicted  for  the  larceny  of  one  of  the 
articles  embraced  in  the  same  larceny,  and 
which  the  state  chose  to  omit  from  the  former 
indictment. 

[Ed.  Note.~For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  125;*  Oiminal 
Law,  Dec  Dig.  f  202.*] 

Brror  from  Superior  Oonrt,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Duncan  Dean  was  convicted  of  larceny, 
and  brings  error.    Reversed. 


•For  otliMr 
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P.  D.  Rich,  for  plaintiff  In  error.  W.  B. 
Wooten,  SoL  Gen^  and  F.  A.  Hooper,  for 
the  State. 

HILL,  G.  J.  The  single  question  presented 
In  this  case  for  the  decision  of  the  court  Is 
whether  a  person  who  at  the  same  time  and 
place  takes,  steals,  and  carries  away  with 
the  intent  to  steal  five  cows  belonging  to 
different  owners,  the  larceny  constituting  but 
one  transaction,  can  be  Indicted  in  sepa- 
rate Indictments  for  five  separate  larcenies, 
or  whether  the  indictment  and  conviction  for 
larceny  in  stealing  one  of  the  cows,  the  prop- 
erty of  a  designated  owner,  would  be  a  bar 
to  subsequent  Indictment  and  prosecution  for 
the  larceny  of  any  of  the  other  cows.  In 
our  opinion  the  indictment  and  conviction  of 
the  accused  for  the  larceny  of  one  of  the 
cows  under  the  circumstances  above  stated 
would  be  a  bar  to  further  prosecution  for 
the  larceny  of  any  of  the  other  cows  stolen 
by  him  at  the  same  time  and  from  the  same 
place  and  in  the  same  transaction.  Unques- 
tionably the  state  could  Include  in  the  same 
transaction  the  larceny  of  all  five  of  the 
cows,  alleging  different  ownership  and  a  dif- 
ferent value  aa  to  each  cow.  This  would 
constitute  but  one  offense,  covering  the  one 
transaction,  and  would  be  sustained  by  proof 
that  the  accused  stole  any  of  the  cows  as 
charged  therein.  In  Lowe  v.  State,  57  Ga. 
172,  it  is  held  that  an  indictment  for  simple 
larceny  for  stealing  two  hogs  at  the  same 
time  and  place,  though  alleging  that  one  Is 
the  property  of  one  person,  and  the  other  of 
another,  covers  but  one  transaction,  and 
charges  but  one  offense,  and  judgment  there- 
on will  not  be  arrested.  In  the  case  of 
Tippins  V.  State,  14  Ga.  422,  it  is  held  that 
while  the  thief  may  be  tried  in  any  county 
In  which  he  may  be  found  in  possession  of 
the  stolen  goods,  a  trial  in  one  county  will 
be  a  bar  to  a  trial  in  another  county.  Mr. 
Bishop  in  his  work  on  Criminal  Law  (2  Bish- 
op's New  Criminal  Law,  §  888)  declares  that 
*'it  is  a  plain  doctrine  of  all  our  courts  that, 
if  in  a  single  transaction  more  articles  than 
one  belonging  to  the  same  owner  are  stolen, 
the  indictment  may  charge  the  larceny  of 
the  whole  in  one  count  It  is  but  one  lar- 
ceny. And,  should  the  articles  have  different 
owners,  most  permit  the  allegation  to  be  in 
the  same  way.  But,  whether  the  ownership 
is  in  one  person  or  many,  the  indictment 
need  include  no  more  of  the  articles  than 
the  prosecuting  power  chooses."  And  in  fur- 
ther discussing  this  subject  he  says:  "In 
prin<4ple  the  wrong  as  a  crime  is  to  the  pub- 
lic, not  to  the  private  owner.  The  thief 
ordinarily  does  not  care,  and  often  he  does 
not  know,  whose  are  the  things  he  is  tak- 
ing. And,  though  the  indictment  Is  re- 
quired to  set  out  the  ownership,  the  pur- 
pose is  simply  identification  of  the  articles. 
So  that  the  state,  empowered  by  law  to 
elect  in  what  form  it  will  accuse  a  wrong- 
doer, can  put  all  of  one  theft  into  a  single 


count,  or  a  part  thereof,  as  it  chooses.  Still, 
where  many  articles  are  stolen  at  one  time, 
there  is  only  one  theft,  whether  the  owner- 
ship is  in  one  person  or  many.  And,  after 
the  thief  has  been  in  jeopardy  for  any 
part  of  the  one  larceny,  the  prosecution  is 
exhausted,  and  he  cannot  be  indicted  for 
anything  the  state  chooses  to  omit."  And, 
further,  that,  "though  the  articles  are  not 
taken  and  carried  away  together,  yet,  if  the 
taking  is  one  continuous  transaction,  the  lar- 
ceny is  one."  And  he  cites  many  decisions 
to  sustain  the  text.  In  a  well-considered  de- 
cision by  the  Supreme  Court  of  Indiana  (Fur- 
nace V.  State,  153  Ind.  95,  54  N.  E.  441)  it 
Is  said:  '*We  recognize  no  good  reason  to 
depart  from  what  may  be  considered  the 
great  current  of  authority  and  hold  the 
pleading  in  question  bad  when  it  can  reason- 
ably be  said  that  it  discloses  that  the  lar- 
ceny complained  of  was  but  a  single  act  or 
transaction  in  violation  of, the  law  against 
larceny,  atthough  the  property  which  Is  the 
subject  of  the  crime  belonged  to  several  dif- 
ferent persons.  The  particular  ownership,  as 
charged  in  the  pleading,  of  the  money  stolen, 
did  not  give  character  to  the  act  of  steal- 
ing it,  but  was  merely  a  part  of  the  descrip- 
tion of  the  particular  crime  charged  to  have 
been  committed.  The  indictment  charged  but 
one  offense  against  the  state."  Many  au- 
thorities are  cited  in  support  of  th^  decision. 
In  that  case  the  defendant  was  indicted  for 
stealing  at  the  same  time  and  place  "$5  in 
money,  the  property  of  Jane  Engle,  and  $4.50 
in  money,  the  property  of  Samuel  Engle," 
and  the  court  held  that  the  larceny,  occur- 
ring at  the  same  time  and  place,  constituted 
but  a  single  transaction.  In  HoUes  v.  United 
States,  8  MacArthur  (D.  C.)  370,  86  Am.  Rep. 
106,  the  federal  judge  held  that  for  the  in- 
dictment for  larceny  of  the  goods  of  several 
at  the  same  time  there  can  be  conviction 
and  sentence  but  for  tiie  single  offense.  The 
learned  judge  declared  that  it  is  a  rule  of 
criminal  pleading  that,  where  several  arti- 
cles of  property  are  stolen  at  the  same  time 
and  place,  the  stealing  constitutes  but  one 
offense,  and  should  be  so  charged  in  the  in- 
dictment or  information.  It  should  be  re- 
garded as  a  single  act,  and  the  result  of 
one  intention.  Where  the  articles  are  stolen 
at  different  times,  they  are  different  acts  of 
larceny,  and  may  be  charged  as  different 
offenses.  ''But  it  seems  that  if  the  property 
of  several  persons,  lying  together  in  one  bun- 
dle or  chest,  upon  the  same  table,  or  even  in 
the  same  house,  be  stolen  together  at  one 
time,  the  value  of  the  whole  may  be  put  to- 
gether, for  such  stealing  is  one  entire  fel- 
ony." 2  Bussell  on  Crimes,  177.  In  1  Hale's 
Pleas  of  the  Crown,  531,  the  author  gives 
the  following  illustration  of  the  principle: 
"It  seems  to  me  that  if  at  the  same  time  the 
thief  steals  goods  of  A.  to  the  value  of  six- 
pence, goods  of  B.  to  the  value  of  sixpence 
and  goods  of  C.  to  the  value  of  sixpence,  be- 
ing,  perchance,  in  oiie  bundle,  or  npon  a 
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table,  or  in  one  shop,  this  Is  grand  larceny, 
because  it  is  one  entire  felony,  done  at  tbe 
same  time,  though  the  persons  had  several 
properties."  See,  also,  to  the  same  efiPect, 
3  Chltty's  Criminal  Law,  959.  While  there 
is  some  conflict  among  courts  on  this  ques- 
tion, the  text-writers  do  not  differ  as  to  the 
principle  announced  above  in  tbe  quotation 
from  Mr.  Bishop's  work  on  Criminal  Law. 
And  a  large  preponderance  of  the  decisions 
of  the  courts  is  to  the  effect  that  the  lar- 
ceny of  articles  belonging  to  different  own- 
ers, if  committed  at  the  same  time  and  place, 
constitutes  but  one  offense;  and  that  while 
the  state  can,  if  it  chooses,  include  all  these 
offenses  in  one  indictment,  yet,  if  it  diooses 
to  indict  the  thief  for  stealing  only  one  of 
the  articles  belonging  to  one  of  the  owners, 
it  cannot  subsequently  be  allowed  to  indict 
for  the  larceny  of  any  of  the  other  articles 
taken  at  the  same  time  and  in  the  same 
transaction,  but  which  had  been  omitted 
from  the  previous  indictment  Hef e  the  plea 
of  autrefois  convict  clearly  alleged  that  the 
accused  had  stolen  at  the  same  time  and 
place,  as  a  part  of  the  same  transaction  and 
constituting  only  one  larceny,  five  cows  be- 
longing to  different  owners,  and  that  he  had 
been  indicted  and  convicted  for  stealing  one 
of  the  cows,  and  that  this  conviction  was 
a  bar  to  any  further  prosecution  for  the 
theft  of  any  of  the  other  cows  which  had 
been  stolen  at  the  same  time,  although  be- 
longing to  different  owners,  and  the  demur- 
rer admitted  the  truth  of  these  allegations. 
In  this  state,  where  the  ''same-transaction 
test"  is  the  rule  for  determining  the  question 
of  jeopardy,  lye  are  clear  that  one  larceny 
cannot  be  divided  into  several  because  there 
were  several  owners  of  the  goods  stolen  at 
the  same  time,  to  allow  separate  prosecu- 
tions in  each  case  of  distinct'  ownership 
would  be  to  regard  the  larceny  as  simply  a 
trespass  against  the  individual  owner,  and 
not  a  trespass  against  the  public  law,  and 
would  be  contrary  to  both  the  letter  and  the 
spirit  of  the  constitutional  guaranty. 
Judgment  reversed. 


(9  Qa.  App.  610) 

HUGHES  V.  ATLANTA  STEEL  00. 

ATLANTA  STEEL  CO.  v.  HUGHES. 
(Nob.  2,781,  2,782.) 

(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

f Syllabus  hv  the  Court.) 

1.  InjTTBiEs  TO  Servant. 

The  questions  of  law  raised  in  the  cross- 
bill of  exceptions  having  been  certified  by  this 
court  to  the  Supreme  Court,  and  that  court 
having  decided  the  questions  adversely  to  the 
contentions  of  the  plaintiff  in  error  in  the  cross- 
bill, the  judgment  of  the  lower  court  on  the 
cross-bill  must  be  alffirmed. 

2.  Appeal    and    Ebbob    ({   977*)— Review- 
Grant  OF  New  Trial. 

The  judgment  of  the  lower  court  in  grant- 
ing  the  motion  for  a  new   trial  on  a  single 


ground  must  be  aflSrmed,  under  the  ruling  of 
the  Supreme  Court  in  the  case  of  Smith  v. 
Maddox-Rucker  Banking  Co.,  135  Ga.  151.  68 
S.  E.  1031,  and  the  decision  of  this  court  in 
Holland  v.  Williams,  3  Ga.  App.  636,-  60  S.  E 
331. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3863;   Dec.  Dig.  §  977.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Robert  Hughes  against  the  At- 
lanta Steel  Company.  From  the  judgment, 
both  parties  brought  error  to  the  Court  of 
Appeals,  which  certified  a  question  of  law 
to  the  Supreme  Court  71  S.  K  728.  Judg- 
ment afllrmed,  on  answer  of  Supreme  Court 

F.  M.  Hughes  and  Westmoreland  Bros., 
for  plaintiff.  Smith,  Hammond  &  Smith,  for 
defendant 

HILIi»  0.  J.    Judgment  aflElnned. 


(»  Gft.  App.  630) 
SOUTHERN  RY.  CO.  v.  CAMPBELL. 

(No.  3,009.) 

(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(Syllahus  hy  the  Court.) 

1.  Railroads    (i    359*)  —  Tbespassebs    on 
Tbagk— Duties  of  Railroad. 

A  railroad  company  in  the  operation  of  its 
trains  owes  to  a  trespasser  upon  its  tracks  no 
duty,  save  that  of  not  injuring  him  willfully  or 
wantonly. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  1238,  1239;   Dec  Dig.  |  359.*] 

2.  Railroads    ({    398*)  —  Tbespassebs    on 
Track— FviDENCE. 

The  evUence  shows  that  the  homicide  was 
not  willfully  or  wantonly  committed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1362;  Dec.  Dig.  §  398.*] 

Error  from  City  Court  of  Hall  County; 
Geo.  K.  Looper,  Judge. 

Action  by  Tinie  Campbell  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Ed.  Quillian,  O.  R.  Faulkner,  and  Jno.  J. 
Strickland,  for  plaintiff  in  error.  R.  R.  Ar- 
nold and  Howard  Thompson,  for  defendant 
in  error. 

RUSSELL^  J.  The  plaintiff,  Mrs.  Tinie 
C!ampbell,  brought  suit  against  the  Southern 
Railway  Company  to  recover  damages  for  the 
homicide  of  her  son,  A.  C.  (Campbell,  upon 
whom  she  alleged  she  was  dependent.  It 
appears  that  he  was  killed  by  a  train  of  the 
defendant  on  November  27,  1908. 

It  appears  from  the  record  that  a  negro 
preacher  named  Pittman,  on  his  way  to  the 
depot  of  the  defendant  at  New  Holland,  to 
purchase  a  ticket  to  Alto,  Ga.,  saw  Camp- 
bell sitting  on  one  side  of  the  railroad  track, 
with  his  feet  in  the  center  of  the  track,  and 
with  his  hands  between  his  knees  and  his 
head  down.    Pittman  was  crippled  and  was 
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hurrying,  because  train  No.  12,  which  he  In- 
tended to  board,  was  almost  due.  As  he 
passed,  according  to  his  testimony,  he  said  to 
Oampbell,  "It  Is  nearly  train  time,  and 
you  had  better  get  up  from  there.  The  train 
will  be  along  directly."  Pittman  testified 
that  he  was  about  40  feet  from  him  when  he 
spoke,  and  he  spoke  loud  enough  to  be  heard, 
though  he  did  not  stop  walking;  that  he 
was  trying  to  make  connection  with  his 
train;  that  he  looked  back,  and,  as  Camp- 
bell had  not  moved,  he  spoke  again,  saying, 
"It  Is  nearly  train  time,  and  you  had  better 
get  up."  Campbell  neyer  moved  at  all.  It 
appears  that  pittman  proceeded  to  the  depot 
and  told  several  parties  who  were  at  the  de- 
pot door  and  In  the  waiting  room :  "Yonder 
sits  a  man  up  there  on  the  railroad  track,  and 
I  spoke  to  him  twice,  and  he  did  not  move, 
and  if  he  sits  there  long  the  train  will  get 
him."  He  then  went  on  to  the  depot  agent, 
who  was  Inside  of  the  ticket  office,  writing. 
After  calling  for  a  ticket  to  Alto,  Pittman 
told  the  agent:  *There  Is  a  man  sitting  up 
there  on  the  railroad  track,  and  I  spoke  to 
him  twice,  and  he  did  not  give  me  any  at- 
tention." The  agent  said,  "Where?"  and 
Pittman  said,  "Up  yonder  right  on  the  rail- 
road. Just  above  the  crossing."  Just  as  the 
agent  "struck"  his  ticket  and  handed  him 
back  his  change,  Pittman  said,  as  he  turned 
his  back  to  the  window,  he  saw  the  freight 
train  coming  in  the  cut  away  up  there,  and 
remarked,  "Yonder  comes  the  train  now." 

Other  witnesses  testified  that  as  the  train 
came  In  sight  all  the  people  out  there  were 
giving  signs  to  the  engineer;  some  threw  up 
their  hands,  some  waved '  their  hats,  and 
some  their  handkerchiefs.  According  to  the 
testimony,  the  engineer  saw  the  signals 
given  him  by  the  bystanders,  but  the  train 
proceeded  on  its  way.  The  deceased  did 
not  move,  and  was  killed  by  the  collision  of 
the  pilot  of  the  engine  with  his  body.  The 
deceased  was  killed  about  250  yards  north  of 
the  station,  and  there  was  testimony  to  the 
effect  that  a  person  could  see  nearly  a  half 
mile  from  the  point  where  the  railroad 
track  emerged  from  the  cut  to  the  point 
where  the  young  man  was  killed,  though  It 
was  admitted  by  these  witnesses,  upon  cross- 
examination,  that  an  engineer  sitting  on  his 
engine  could  hardly  distinguish  a  man  or 
any  object  on  the  ground  at  the  point  where 
the  deceased  was  killed,  because,  on  account 
of  the  curve,  the  boiler  would  be  between 
him  and  any  object  on  the  track  at  that 
point  In  the  main  there  is  no  conflict  in 
the  testimony. 

It  is  apparent  that  almost  immediately 
after  the  agent  and  several  bystanders  at 
the  depot  were  notified  by  Pittman  of  Camp- 
bell's being  upon  the  track,  the  freight  train, 
composed  of  23  cars,  came  in  sight,  running 
at  a  rate  variously  estimated  as  from  30  to 
40  miles  an  hour.  It  was  running  down- 
grade. The  witness  Lewis,  who  was  very 
specific  in  hia  testimony,  says  that  when 


he  first  saw  the  train  coming  It  was  about 
650  yards  away.  This  freight  train  was  to 
be  followed,  and  was  followed  immediately, 
by  a  passenger  train,  No.  12,  which  was  the 
train  upon  which  passengers  were  Intending 
to  enter  and  did  take  passage.  After  the 
engine  passed  the  depot,  where  the  crowd 
made  signals  to  the  engineer  to  stop,  and 
when  it  had  reached  a  point  of  about  150 
yards  from  where  Campbell  was  sitting,  the 
engineer  gave  three  short  whistles  and  ap- 
plied the  air  brakes,  but  the  train  was,  not 
stopped  until  it  had  passed  at  least  50  to 
75  feet  beyond  the  point  where  the  body 
lay,  or  about  100  or  126  feet  from  where  the 
engine  hit  the  man. 

According  to  the  testimony  of  the  com- 
pany's employes,  of  whom  there  were  three 
upon  the  engine,  as  the  train  approached  New 
Holland,  running  about  30  miles  an  hour, 
and  when  the  engine  came  within  150  yards' 
of  the  depot,  there  were  several  In  the  yard, 
and  the  engineer  was  blowing  his  fancy 
whistle,  and  there  were  two  or  three  out 
there  waving  their  hands  on  the  fireman's 
side.  It  Is  customary  for  crowds  to  gather 
aroimd  a  station,  though  not  necessarily  wav-' 
ing  their  hands.  Those  were  not  any  kind 
of  signals  at  all.  The  waving  of  the  hands 
is  not  a  stop  signal.  A  stop  signal  is  back- 
ward and  forward.  According  to  their  testi- 
mony, the  employes  with  the  crowd  were 
Just  out  there  ''cutting  up"  and  there  was 
no  signal  that  was  recognized  as  a  danger 
signal  or  a  stop  slgnaL  The  waving  of 
hands  and  throwing  up  of  the  hats  began 
when  the  engine  was  about  150  yards  from 
the  station.  They  testified  that  when  they 
got  even  with  the  office  some  one  pointed 
north  of  the  depot,  and  the  engineer  and- 
fireman  looked  in  that  direction,  and  dis- 
covered some  one  lying  on  the  track  about 
100  yards  ahead  of  the  train.  The  engineer 
applied  air  In  emergency  and  tried  to'  stop 
the  train.  He  put  on  the  emergency  first, 
and  then  blew  the  alarm  signal.  The  air 
was  working  in  good  condition  and  every- 
thing was  done  that  could  be  done  to  stop 
the  train.  The  engineer  used  sand  and  re- 
versed the  engine  before  he  got  to  where 
this  man  was  lying,  but  it  took  about  200 
yards  to  stop  the  train  after  he  undertook 
to  stop  It. 

The  engineer  testified  that  he  was  running 
about  35  miles  an  hour  when  he  passed  the 
depot  at  New  Holland.  When  he  got  close 
enough  to  see  the  people  there,  he  noticed 
them  throw  up  their  hands,  two  or  three  of 
them.  He  Just  considered  it  a  kind  of  sa- 
lute, a  kind  of  waving  at  him.  •'Very  fre- 
quently we  see  people  doing  that  while  pass- 
ing stations  along  a  public  place,  when  we 
pass  them  near  the  railroad.  Very  often  I 
see  a  man  throw  up  his  hands  to  me,  espe- 
cially those  I  am  acquainted  with  along 
the  line,  and  sometimes  those  I  am  not  ac- 
quainted with.  There  was  not  anything 
when  I  first  saw  the  signal  to  Indicate  to 
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right  to  dlstnrb  the  yerdict    We  will  take  up  i 
the  special  aesignments  of  error  in  their  or- 
der and  consider  them  in  the  light  of  the 
evidence,   which  has  been  briefly,   but  sub- 
stantially, stated. 

[2]  The  first  ground  of  the  amended  mo- 
tion presents  the  fact  that  since  the  convic- 
tion of  the  accused  for  the  offense  of  volun- 
tary manslaughter  Kelley  EUrod,  his  code- 
fendant,  has  been  tried  and  acquitted,  and 
it  is  Insisted  that  as  the  state  contended  that 
the  accused  was  guilty  of  murder  because  he 
was  present,  aiding  and  abetting  Elrod  to 
shoot  the  decedent,  and  since  the  verdict  of 
the  jury  in  the  Elrod  Case  proved  the  fact 
that  neither  Elrod  nor  Maughon  fired  the 
fatal  shot  that  took  the  life  of  the  deceased, 
but  that  the  fatal  shot  was-  fired  by  some 
one  else,  a  new  trial  should  be  granted  to 
the  accused  in  order  that  he  might  have  the 
benefit  of  the  verdict  in  favor  of  Elrod. 

[8]  Both  Maughon  and  Elrod  were  indict- 
ed as  the  actual  perpetrators  of  the  crime, 
the  indictment  containing  only  the  one  count, 
but  under  this  one  count  it  is  well  settled 
that  either  or  both  may  have  been  convicted 
as  principals  in  the  first  or  second  degree. 
If  the  evidence  had  so  authorized,  and  they 
could  have  been  convicted  either  of  murder 
or  manslaughter  under  this  one  count  of  the 
indictment  Collins  v.  State,  88  Oa.  347,  14 
S.  E.  474,  and  cases  cited,  especially  Hill  v. 
State,  28  Oa.  604 ;  McLeod  v.  State,  128  Ga. 
17,  57  S.  E.  83;  Bradley  v.  State,  128  Ga. 
20,  57  S.  E.  237;  Lewis  v.  State,  71  S.  B. 
417,  decided  May  12,  1911,  by  the  Supreme 
Court  of  Georgia.  In  the  case  of  Collins  v. 
State,  supra,  it  is  held  that  "one  indicted  as 
principal  merely  can  be  convicted  on  evi- 
dence proving  him  guilty  as  principal  in  the 
second  degree,  if  the  facts  be  such  as  that 
the  act  by  which  the  crime  was  perpetrated 
will  on  established  principles  of  law  be  im- 
puted to  him  as  committed  by  himself 
through  the  agency  of  another.  In  such  case 
the  distinction  of  degrees  is  immaterial." 
In  the  case  of  Bruce  v.  State,  99  Ga.  50,  25 
S.  E.  760,  it  Is  held  that  where  two  persons 
are  indicted  for  murder,  one  as  principal  in 
the  first  degree,  and  the  other  as  principal 
in  the  second  degree,  the  latter  may  be  tried 
and  convicted  of  murder,  although  the  for- 
mer had  been  previously  tried  and  convicted 
of  voluntary  manslaughter  only.  In.  the 
opinion  the  Chief  Justice  cited  the  following 
illustration  from  1  Starkie  on  Criminal 
Pleading  (2d  Ed.)  81 :  "Where  A.  and  B.  are 
present,  and  A.  conmilts  an  offense  in  which 
B.  aids  and  assists  him,  the  indictment  may 
either  allege  the  matter  according  to  the 
fact,  or  charge  them  both  as  principals  in 
the  first  degree;  for  the  act  of  one  is  the 
act  of  the  other.  And  upon  such  an  indict- 
ment B.,  who  was  present,  aiding  and  abet- 
ting, may  be  convicted,  though  A.  is  acquit- 
ted. •  ♦  •  If  an  indictment  for  murder 
charges  that  A.  gave  the  mortal  stroke,  and 
that  B.  was  present,  aiding  and  abetting^l 


both  A.  and  B.  may  be  convicted,  though  it 
turn  out  that  B.  struck  the  blow,  and  that 

A.  was  present,  aiding  and  abetting.  To  go 
one  step  further,  upon  a  similar  indictment, 
charging  A.  as  a  principal  in  the  first  de- 
gree, and  B.  as  present  aiding  and  abetting, 

B.  may  be  convicted,  though  A.  be  acquit- 
ted." In  Hill  V.  State,  28  Ga.  604,  it  is  said: 
"The  indictment  charged  the  defendant  as 
a  principal.  The  evidence  showed  that  an- 
other Infiicted  the  mortal  blow,  the  prisoner 
being  present,  aiding  and  abetting.  Held, 
that  the  variance  was  immaterial;  both  be- 
ing principals  in  law,  as  well  as  tn  deed, 
and  the  stroke  of  one  being  in  law  the  stroke 
of  the  other."  Plain  v.  State,  60  Qa.  284; 
2  Bishop's  New  Criminal  Procedure,  §|  3,  4. 
These  decisions,  and  many  others  which  we 
might  cite,  show  that  from  a  legal  standpoint 
the  conviction  of  the  accused  for  voluntary 
manslaughter  can  be  sustained,  although  the 
state  claimed  that  Elrod  was  the  actual  per- 
petrator of  the  crime,  and  the  jury  bad  ac- 
quitted him  of  this  offense.  In  other  words, 
from  a  strictly  legal  standpoint,  the  acquittal 
of  Elrod  was  wholly  immaterial,  and  the 
fact  of  his  acquittal  furnishes  no  l^al  rea- 
son for  the  acquittal  of  the  accused*  This 
ruling  is  both  sound  and  logical.  The  ver- 
dict in  the  Elrod  Case^  although  con<dusive 
as  between  the  state  and  himself,  Is  not  in 
any  sense  conclusive  of  the  truth  of  the 
transaction.  He  may  have'  been  guilty  not- 
withstanding the  verdict  of  the  Jury.  There 
may  have  been  reasons  in  his  case,  growing 
out  of  the  inability  of  the  state  to  produce 
the  same  evidence  on  this  trial  as  on  the 
first,  which  induced  the  Jury  to  acquit  him, 
which  did  not  exist  in  the  case  of  Maughon ; 
but,  Irrespective  of  this  question,  we  are 
i^imply  concerned  with  the  proposition  of  law 
that,  where  two  are  Jointly  indicted  as  prin- 
cipals, the  acquittal  of  one  does  not  in  any 
legal  sense  inure  to  the  benefit  of  the  other, 
although  it  may  be  a  circumstance  of  ezcol- 
pation.  The  case  of  Jackson  v.  State,  54  Ga. 
439,  is  relied  on  by  learned  counsel  for  the 
plaintiff  in  error  in  support  of  his  position 
that  a  new  trial  should  be  granted  in  order 
that  Maughon  may  have  the  benefit  of  the 
acquittal  of  Elrod.  The  Jackson  Case  does 
not  support  this  contention.  In  the  Jackson 
Case  Judge  McCay,  speaking  for  the  court, 
gives  as  the  reason  why  Jackson,  the  prin- 
cipal in  the  second  degree,  ought  to  have  a 
new  trial  on  account  of  the  grant  of  a  new 
trial  to  the  principal  in  the  first  degree,  that 
the  record  of  the  conviction  <5f  the  principal 
in  the  first  degree  had  been  used  on  the  trial 
of  the  other  case  and  may  have  injured  the 
accuse^,  and  that,  this  record  having  been 
expunged  by  setting  the  verdict  aside,  the 
principal  in  the  second  deg;ree  ought  to  have 
a  new  trial  without  this  evidence  bearing 
against  him.  In  construing  this  decision  the 
Supreme  Court  holds  in  the  Bruce  Case, 
supra,  that  the  principle  there  announced 
did  not  conflict  with  the  holding  that  Che 
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principal  in  the  second  degree  may  be  tried 
and  convicted  of  murder,  although  the  prin- 
cipal in  the  first  degree  had  been  convicted 
of  voluntary  manslaughter  only.  And  we 
say  in  this  case  that  this  principle  does  not 
conflict  with  the  enunciation  here  made  that 
where  two  are  jointly  indicted  as  principals 
In  the  first  degree,  and  one  is  convicted  of 
voluntary  manslaughter,  and  sul>esquently 
the  other  is  acquitted,  this  presents  no  rea* 
son  why  the  verdict  of  conviction  should  be 
set  aside  and  another  trial  granted.  If  Bl- 
rod  had  been  convicted  as  principal  in  the 
drst  degree,  and  then  Maughon  bad  been  con« 
victed  of  voluntary  manslaughter  or  murder, 
and  subsequently  the  record  of  Elrod's  con- 
viction had  been  used  as  evidence  against 
Maughon,  and  subsequently  Elrod  was  grant- 
ed a  new  trial,  this  fact  would  justify  the 
grant  of  a  new  trial  to  Maughon.  The  head- 
note  in  the  Jackson  Case,  supra,  is  as  fol- 
lows: "When  on  the  trial  of  A.  for  murder 
in  the  second  degree  the  record  of  the  con- 
viction of  B.  as  principal  in  the  first  degree 
was  introduced  as  evidence,  and  A.  was 
found  guilty  as  such  principal  in  the  second 
degree,  and  afterwards  B.  was  granted  a  new 
trial,  uopn  which  he  was  found  not  guilty, 
held,  that  A.  ought  to  have  a  new  trial.** 
While,  as  Judge  McCay  says  in  the  Jackson 
Case,  there  may  be  some  little  confusion  in 
the  books  as  to  the  use  of  a  verdict  of  guilty 
or  acquittal  of  the  principal  in  the  first  de- 
gree on  the  trial  of  the  principal  in  the  sec- 
ond degree,  we  think  the  true  distinction  Is 
this:  Where  two  men  are  jointly  indicted, 
one  as  principal  in  the  first  degree,  and  one 
as  principal'  in  the  second  degree,  the  guilt 
of  the  principal  in  the  first  degree  must  be 
established  by  the  state,  but  the  record  is 
not  conclusive  of  that  fact,  and  the  convic- 
tion or  acquittal  may  be  denied,  notwith- 
standing the  record,  and  the  ver^ct  simply 
goes  in  evidence  for  what  it  Is  worth;  but 
it  is  not  conclusive  and  the  truth  may  never- 
theless be  shown  by  evidence.  The  way  we 
look  at  this  case  under  the  evidence  none  of 
this  discussion  is  really  material.  Here  two 
men  were  jointly  indicted  as  principals  in 
the  first  degree.  One  was  tried  and  convict- 
ed of  voluntary  manslaughter,  and  the  sec- 
ond was  tried  and  acquitted,  wholly  without 
reference  to  the  truth  of  the  verdict  in  the 
first  case,  and  the  only  pertinent  and  mate- 
rial question  before  us  is  whether  the  verdict 
was  authorized .  by  the  law  under  the  evi- 
dence in  the  present  case.  The  law,  as  we 
have  endeavored  to  show,  authorized  a  ver- 
dict of  guilty  of  voluntary  manslaughter, 
and  there  is  evidence  to  support  such  a  ver- 
dict, although  a  jury  has  acquitted  the  other 
defendant,  Elrod.  And  the  principle  an- 
nounced In  the  Jackson  Case,  which  was  re- 
lied upon  by  learned  counsel  for  the  plain- 
tiff in  error,  is  not  at  all  applicable  to  the 
facts  of  this  case,  but  must  be  limited  entire- 
ly to  the  facts  of  that  case  as  enunciated  in 
tbit  lieadnote  above  quoted.     We  therefore 


conclude  that  the  accused  is  not  entitled  to 
another  trial  on  this  assignment  of  error. 

Objection  is  made  to  the  following  excerpt 
from  the  charge  of  the  court:  "A  person 
may  be  a  principal  in  an  ofifense  in  two  de- 
grees. A  principal  in  the  first  degree  Is  the 
actor  or  absolute  perpetrator  of  the  crime. 
A  principal  in  the  second  degree  is  he  who 
is  present,  aiding  and  abetting  the  act  to 
be  done.  To  illustrate,  one  person  partici- 
pating and  attempting  to  strike  is  equally 
guilty  with  the  one  who  strikes.  In  other 
words  if  the  evidence  shows  to  the  jury 
to  your  satisfaction  beyond  a  reasonable 
doubt,  as  explained  to  you,  that  Elrod  fired 
the  fatal  shot  that  killed  the  deceased,  and 
you  further  believe  that  he  was  told  to  do 
so,  told  to  shoot  him  by  Maughon,  and  he, 
Maughon,  was  present,  aiding  and  abetting 
the  act  of  killing  and  participating  in  the 
act  of  killing,  then  he  would  be  just  as 
guilty  as  Elrod,  though  he  didn't  fire  the 
fatal  shot  This  is  just  an  illustration  or 
explanation  of  the  two  degrees  of  any  of- 
fense known  in  law  as  principals  in  the 
first  and  second  degree,  and  it  is  not  meant 
on  the  part  of  the  court,  in  making  this 
illustration,  to  express  or  intimate  any  opin- 
ion whether  Elrod  fired  the  shot  or  nof^ 
It  is  insisted  that  this  charge  was  inappli- 
cable, misleading,  and  confusing,  since  the  in- 
dictment charged  both  of  the  defendants  with 
being  the  actual  perpetrators  and  joint  prin- 
cipals in  the  murder,  there  being  no  charge 
in  the  indictment  against  either  as  a  prin- 
cipal in  the  second  degree,  and  the  conten- 
tion and  theory  of  the  state  being  that  Elrod 
alone  fired  the  shot  that  took  the  life  of  tbe 
deceased;  that  this  charge  authorized  the 
jury  to  return  a  verdict  of  guilty  of  volun- 
tary manslaughter  as  principal  in  the  second 
degree,  and  this  would  have  been  erroneous; 
and,  further,  that,  where  a  defendant  is 
charged  in  the  indictment  as  the  absolute 
actor  and  perpetrator  of  the  crime,  he  can- 
not be  convicted  as  a  principal  in  the  second 
degree.  That  portion  of  the  above  excerpt 
where  the  learned  trial  judge  makes  a  con- 
crete application  of  the  general  principle 
announced  to  the  facts  of  this  case  is  espe- 
cially objected  to,  it  being  insisted  that  there 
was  nothing  in  the  evidence,  or  in  the  ad- 
missions, as  contended  by  the  state,  of  Maug- 
hon, to  show  that  he  ever  told  Elrod  to 
shoot  Cleghom  at  the  time  Elrod  fired  his 
pistol,  and  that  this  was  an  improper  in- 
timation by  the  court  of  an  opinion  that  the 
evidence  showed  that  Maughon  told  Elrod 
to  shoot  the  deceased,  or  to  shoot  at  him, 
it  being  earnestly  contended  by  learned  coun- 
sel that,  even  if  this  language  was  used  by ' 
tbe  accused  to  Elrod,  there  was  nothing  to 
show  that  the  language  applied  to  Gleghorn, 
the  deceased,  and  that  it  might  reasonably 
have  been  inferred  from  the  language  that 
the  accused  did  not  mean  for  Elrod  to  shoot 
at  the  deceased,  but  meant  for  him  to  shoot 
in  the  air  for  the  purpose  of  frightening 
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the  deceased  In  order  that  he  might  desist 
from  refilstlng  arrest;  that  the  language  of 
the  court  as  objected  to  was  calculated  to 
impress  the  Jury  with  the  idea  that  the 
Judge  believed  that  the  language  of  Maughon 
requesting  Elrod  to  shoot  was  a  direction  to 
him  to  shoot  Oleghom. 

The  first  objection  urged  against  this 
charge  need  not  be  considered,  since  the 
Jury  did  not  find  the  defendant  guilty  of 
voluntary  manslaughter  as  principal  in  the 
second  degree,  but  did  find  him  guilty  as 
the  principal  perpetrator  of  the  crime  of 
voluntary  manslaughter,  which  they  were 
fully  authorized  to  do  under  the  indictment. 
We  do  not  see,  however,  why  the  Jury  could 
not  legally  return  a  verdict  in  the  second  de- 
gree. [4]  While  one  cannot  be  convicted  as 
an  accessory  before  the  fact  to  a  charge  of 
voluntary  manslaughter,  because  the  exist- 
ence of  an  accessory  presupposes  premedita- 
tion and  preparation,  yet  we  do  not  see  why 
one  could  not  be  convicted  as  principal  In  the 
second  degree  in  the  ofTense  of  voluntary 
manslaughter,  for  one  can  presently  aid  and 
abet  a  crime  which  may  be  committed  on 
a  sudden  heat  of  passion,  and  without  pre- 
meditation. There  is  quite  a  difference  in 
this  respect  in  the  offense  of  an  accessory 
before  the  fact  and  that  of  a  principal  in 
the  second  degree. 

The  second  objection  made  to  this  charge 
Is  fully  answered  in  the  first  division  of  this 
opinion,  where  decisions  are  cited  in  support 
of  the  proposition  that  one  indicted  as  the 
absolute  actor  and  perpetrator  of  the  crime 
could  be  convicted  under  such  charge  as 
principal  In  the  second  degree.  The  objec- 
tion urged  against  the  concrete  application 
by  the  court  of  the  general  principles  of 
law  to  the  facts  of  this  case  we  thiulc  is 
without  merit  It  will  be  remembered  that 
the  theory  of  the  state  was  that  Maughon 
was  guilty  because  he  commanded  Elrod  to 
shoot  at  Cleghorn;  that  this  act  made  him  a 
principal  in  the  second  degree  at  least;  in 
other  words,  that  the  crime  actually  com- 
mitted by  Elrod  was  imputed  to  Maughon 
as  being  committed  by  *  him  through  the 
agency  of  Elrod,  and  this  made  him  equally 
guilty.  It  was  the  duty  of  the  court  to 
present  this  contention  of  the  state  to  the 
Jury,  and  in  doing  so  to  make  such  intelli- 
gent application  of  the  law  to  the  facts 
proved  as  would  make  the  contention  un- 
derstood by  the  Jury.  Neither  is  there  any 
Intimation  that  this  language  of  Maughon 
applied  to  Elrod.  The  Judge  simply  told 
the  Jury:  "If  the  evidence  shows  to  your 
satisfaction  beyond  a  reasonable  doubt  that 
Elrod  fired  the  fatal  shot  that  killed  the  de- 
censed,  and  if  you  further  believe  that  he 
was  told  to  do  so,  told  to  shoot  him  by 
Maughon,  and  lie,  Maughon,  was  present, 
aiding  and  abetting  the  act  of  killing  and 
participating  in  the  act  of  killing,  then  he 
would  be  Just  as  guilty  as  Elrod,  though  he 
didn't  fire  the  fatal  shot."  It  was  not  nec- 
essary for  the  court  to  charge  the  converse 


I  of  this  proposition  to  the  Jury,  for  clearly 
the  converse  was  included  in  the  proposition 
itself.  If  they  did  not  believe  that  Maughon 
told  Elrod  to  shoot  Cleghorn,  or  that  he  told 
him  to  shoot  in  the  air,  or  at  something 
else,  the  Jury  would  have  understood,  and 
could  have  understood,  nothing  else  but  that 
in  this  latter  event  Maughon  would  not  be 
guilty  with  Elrod.  In  brief,  we  think  that 
the  charge  objected  to  not  only  laid  down 
a  correct  proposition  of  law,  but  made  a 
clear  hypothetical  application  to  the  princi- 
pal facts  of  the  case,  and  that  the  Jury 
could  not  have  reasonably  inferred  from  the 
language  of  the  Judge  that  the  court  either 
entertained  or  expressed  any  opinion  on  the 
subject 

The  following  charge  of  the  court  on  the 
subject  of  voluntary  manslaughter  is  object- 
ed to:  ''If  you  believe  from  the  evidence 
that  the  deceased,  Oleghom,  made  an  assault 
either  with  his  fist  or  otherwise,  upon 
Maughon,  or  was  attempting  to  get  his  pistol 
to  assault  him  with  it,  and  if  you  farther  be- 
lieve that  smarting  under  this  provocation, 
and  acting  under  a  sudden  heat  of  passion 
provoked  thereby,  he,  Maughon,  ordered  El- 
rod to  shoot  Oleghom,  and  Elrod,  acting  in 
pursuance  of  this  request,  then  and  there 
shot  and  killed  Oleghom  while  he  was  flee- 
ing from  them,  the  killing,  under  these  cir- 
cumstances, would  be  voluntary  manslaugh- 
ter ;  and,  if  you  believe  this  to  be  the  truth 
of  the  case,  you  would  be  authorized  to  find 
the  defendant  Maughon  guilty  of  voluntary 
manslaughter.'*  It  is  insisted  that  there  is 
no  evidence  either  on  the  part  of  the  state  or 
of  the  defendant  to  authorize  a  charge  on 
voluntary  manslaughter.  The  evidence  for 
the  state  alone  or  for  the  defendant  alone 
would  probably  not  authorize  a  diarge  on 
the  law  of  voluntary  manslaughter,  for,  if 
the  first  was  the  truth  of  the  transaction, 
the  accused  was  guilty  of  murder;  and,  if 
the  latter  was  the  truth  of  the  transaction, 
the  accused  was  guilty  of  nothing,  because 
the  killing  was  not  done  by  him  or  by  Elrod, 
nor  did  he  participate  criminally  therein,  but 
it  was  the  result  of  a  shot  fired  by  the 
brother  of  the  decedent  under  the  impression 
that  he  was  shooting  at  the  defendants.  But 
the  Jury  in  considering  the  evidence  was  not 
compelled  to  find  the  truth  either  in  the  evi- 
dence for  the  state  or  in  the  evidence  for 
the  defendant,  but  they  had  a  right  to  con- 
sider the  evidence  of  both  sides  in  determin- 
ing the  issues  presented  and  in  arriving  at 
the  truth.  To  illustrate  by  the  facts  of  this 
case:  The  accused  testified  in  part  that  the 
decedent  came  to  the  door,  engaged  in  a 
struggle  with  him,  assaulted  him,  pushed 
him  off  the  porch,  and  attempted  to  get  his 
pistol.  The  wife  of  the  decedent  testified 
that  her  husband  was  shot  by  one  of  the 
two  defendants,  which  one  she  did  not  know, 
but  that  the  shots  came  from  their  direction, 
and  that,  when  the  second  shot  was  fired, 
her  husband  said  that  he  was  shot  and  she 
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fvund  him  In  a  few  minutes  thereafter  dead. 
If  the  jury  believed  that  this  evidence  of 
the  accused  and  this  evidence  of  the  state 
was  the  truth  of  the  transaction  so  far  as 
It  went,  and  was  applicable  to  the  case,  and 
they  believed  that,  smarting  from  the  as- 
sault made  upon  him  by  the  decedent,  the 
accused  either  shot,  or  ordered  ESrod,  His 
companion,  to  shoot,  the  deceased,  and  this 
was  done  under  a  sudden  beat  of  passion 
provoked  by  the  assault  thus  made  upon 
him,  the  law  of  voluntary  manslaughter  was 
applicable.  Indeed,  we  think  that  taking  the 
evidence  altogether  the  charge  on  the  law 
of  voluntary  manslaughter  as  given  by  the 
court  was  demanded,  and  that  the  accused 
would  have  had  just  cause  of  complaint 
against  the  judge  if  he  had  not  charged  tne 
law  of  voluntary  manslaughter  Just  as  he 
did. 

The  remaining  ground  of  the  motion  for  a 
new  trial  Is  not  verified,  and  is  not  insisted 
upon  in  the  brief  filed  by  counsel  for  plain- 
tiff in  error.  We  have  given  the  case  a  very 
careful  examination,  and  we  find  no  error 
of  law,  and  there  is  evidence  in  the  record 
which  supports  the  verdict  of  voluntary  man- 
slaughter. 

Judgment  affirmed. 


(9  Ob.  App.  611) 

MIJAJESR  V.  R0BE7RTS.    (No.  2,790.) 
(Court  of  Appeals  of  Georgia.     July  25,  1911.) 

(SyllaluM  hy  the  Court.) 

1.  Contracts  (|  266*)— Rescission— Condi- 
tions   PRECKDENT— RESTOBATION    OF    BeNS- 

riTs. 

One  party  to  a  contract  cannot  rescind  for 
fraud  while  retaining  the  benefits  of  the  con- 
tract. In  order  to  entitle  him  to  rescind,  he 
must  promptly  upon  discovery  of  the  fraud  re- 
store, or  offer  to  restore,  to  the  other  party 
whatever  he  has  received  by  virtue  of  the  con- 
tract. 

[Eld.  Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  S  1186;  Dec.  Dig.  §  266.*] 

2.  Sales  (§  41*)— Valtditt— Misrepresenta- 
tion BT  Seller— Means  of  Information— 
Rkliancb  bt  Buyer. 

When  the  means  of  knowledge  are  at  hand 
and  eqtiallv  available  to  both  parties  to  a  con- 
tract of  sale  and  purchase,  if  the  purchaser  does 
not  avail  himself  of  these  means,  he  will  not 
be  heard  to  say,  in  impeachment  of  the  contract 
of  sale,  that  he  was  deceived  by  the  representa- 
tions of  the  seller. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §84;  Dec  Diff.  f  41.*] 

3.  Bills  and  Notes  (§  634*)— Bboovebt  ov 
Attornet's  Fees— Condition  Prscbdkni^— 
Notice— Waiver. 

Where  a  promissory  note  contains  an  obli- 
gation to  pay  attorney's  fees,  the  statutory  no- 
tice which  the  plaintiff  Is  required  to  gi^e  to  the 
defendant  as  a  condition  precedent  to  his  right 
to  recover  attorney's  fees  cannot  be  waived  in 
the  note,  and  the  attempt  to  waive  it  therein 
is  unenforceable  and  of  no  effect  (Hill,  C.  J., 
dissents  as  to  this  ruling.) 

[EM.    Note.— For   other  cases,   see   Bills  and 
Notes,  Dec.  Dig.  S  534.*] 


Error  from  City  Conrt  of  Blakely ;  W.  A. 
Jordan,  Judge. 

Action  by  W.  C.  Miller  against  J.  W.  Rob- 
erts. Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

W.  I.  Geer,  for  plaintiff  in  error.  W.  F. 
Weaver,  for  defendant  In  error. 

HILL^  C.  J.  This  was  a  suit  on  a  promis- 
sory note.  A  verdict  for  the  defendant  was 
rendered  and  plaintifTs  motion  for  a  new 
trial  was  overruled. 

The  consideration  of  the  note  was  the  ex- 
clusive right  to  sell,  in  the  counties  of  Early, 
Decatur,  and  Miller,  **a  pinless  clothesline," 
under  patent  rights  Issued  by  the  government 
of  the  United  States  to  the  seller.  The  de- 
fendant pleaded  that  when  the  sale  wcis  made 
the  plaintiff  represented  to  him  that  the  only 
costs  connected  with  the  sale  of  the  pinless 
clothesline  would  be  the  purchase  price  rep- 
resented by  the  note  sued  upon,  that  none  of 
the  towns  in  the  three  counties  of  Early, 
Decatur,  and  Miller  required  any  license  or 
special  business  tax  for  the  sale  of  said 
clothesline,  and  that,  relying  upon  the  truth 
of  this  statement,  tbe  purchase  was  made 
and  the  note  given.  This  representation  the 
defendant  "found  to  be  absolutely  without 
truth,  and,  on  accoimt  of  said  fraudulent  rep- 
resentation, the  patent  right  became  and 
instantly  was,  upon  the  defendant's  being 
required  to  pay  a  license  to  sell  pinless 
clotheslines,  worthless  and  useless  to  the  de- 
fendant, and  he  immediately  offered  to  re* 
turn  said  patent  right  to  the  plaintiff,  which 
offer  was  refused."  Neither  the  note  nor  the 
contract  of  sale  contained  any  representation 
on  the  subject  of  the  payment  of  a  license 
as  alleged  by  the  plea,  and  the  plaintiff  tes- 
tified that  no  such  statement  was  ever  made 
by  him  to  the  defendant. 

The  defendant,  in  support  of  his  plea,  tes- 
tified that  he  had  sold  about  $100  worth  of 
the  pinless  clotheslines  covered  by  bis  con- 
tract in  the  counties  mentioned,  but  that  on 
reaching  the  town  of  Bainbf Idge,  In  Decatur 
county,  he  was  informed  that  a  license  would 
be  required  before  he  could  sell  the  line  in 
that  city,  and,  on  inquiry,  found  that  such 
was  the  case  in  the  other  towns  in  the  coun- 
ty. He  introduced  in  evidence  an  ordinance 
of  the  town  of  Blakely  requiring  the  pay- 
ment of  $25  as  a  license  before  he  would 
have  the  right  to  sell  in  that  town  the  afore- 
said pinless  clothesline,  and  he  testified  that 
when  he  found  that  this  was  required  he 
went  to  the  plaintiff  and  asked  that  he  either 
pay  the  license  or  rescind  the  contract 

[1]  1.  The  evidence  in  behalf  of  the  defend- 
ant did  not  make  a  case  which,  under  the 
law,  would  entitle  him  to  have  the  contract 
rescinded  for  fraud.  Conceding  that  a  fraud- 
ulent reprepentation  was  made,  and  that  up- 
on its  discovery  the  defendant  promptly  of- 
fered to  rescind,  he  did  not  offer  to  restore 
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to  tbe  plaintiff  any  of  tbe  proceeds  which 
he  had  realized  from  sales  under  his  contract 
of  purchase,  and  which  he  testified  amounted 
to  at  least  $100.  Certainly, he  was  not  enti- 
tled to  rescind  the  contract  for  fraud,  when, 
according  to  his  own  statement,  he  had  re- 
ceived a  benefit  out  of  the  contract  greater 
than  the  consideration  for  which  the  contract 
had  been  made. 

[2]  2.  Nor  do  we  think  the  defense  of  de- 
ceit or  fraud  was  established.  This  court  is 
thoroughly  committed  to  a  high  standard  of 
good  faith  in  the  making  of  contracts,  and 
either  party  to  a  contract  Is  bound  to  dis- 
close to  the  other  any  knowledge  he  may 
have  of  a  material  fact  which  may  affect  the 
value  of  the  subject-matter  or  consideration 
of  the  contract  Marietta  Fertilizer  Co.  v. 
Beckwlth,  4  Ga.  App.  249,  61  S.  E.  149.  But 
it  is  well  settled  that  the  law  does  not  af- 
ford relief  to  one  who  suffers  by  not  using 
the  ordinary  means  of  information  that  may 
be  at  hand,  whether  his  neglect  be  due  to 
Indifference  or  to  credulity.  Whether  the 
towns  in  the  three  counties  mentioned  re- 
quired the  payment  of  a  license  by  the  seller 
of  plnless  clotheslines  was  a  fact  which  could 
be  found  out  by  the  defendant  as  easily  as 
by  the  plaintiff.  In  other  words,  the  infor- 
mation was  equally  available  to  both  par- 
ties. It  is  a  matter  of  general  knowledge 
that  most  towns  and  cities  do  require  li- 
censes from  vendors  of  such  articles. 

The  assertion  by  the  plaintiff  (assuming 
that  he  made  It)  that  no  license  was  required 
by  any  of  the  towns  in  any  of  those  three 
counties  was  simply  the  assertion  of  a  fact, 
the  truth  of  which  could  have  easily  been 
inquired  into  by  the  defendant,  and  the  de- 
fendant was  bound  to  make  such  Inquiry, 
and  would  not  be  authorized  to  rescind  the 
contract  for  any  damage  resulting  from  a 
misrepresentation  which,  by  the  exercise  of 
the  most  ordinary  and  reasonable  diligence, 
he  could  have  discovered  was  a  misrepre- 
sentation. Greene  v.  Bryant,  2  Ga.  66.  As 
was  tersely  expressed  by  Lord  Kenyon,  in 
the  old  case  of  Pasley  v.  Freeman,  3  Term 
Beports,  64:  "Undoubtedly,  where  the  com- 
mon caution  and  prudence  of  man  are  suffi- 
cient to  guard  him,  the  law  will  not  protect 
him  in  his  negligence." 

But  to  sum  the  whole  matter  up  in  a  nut- 
shell: Neither  the  law,  nor  equity,  nor  good 
conscience,  will  allow  one  party  to  a  contract 
to  rescind  the  contract  for  alleged  fraud,  or 
will  on  that  ground  relieve  him  from  a  com- 
pliance with  his  contract,  where,  according 
to  his  own  statement,  he  has  received  from 
the  contract  a  pecuniary  benefit  greater  in 
amount  than  the  consideration  of  the  con- 
tract, and  retains  in  his  possession  the  fruits 
of  the  contract,  and  makes  no  offer  to  make 
an  equitable  adjustment  thereof  with  the 
plaintiff.  We  do  not  see  how  the  defendant 
can  be  relieved  of  the  obligations  of  his  con- 
tract while  retaining  the  benefits  thereof. 

[31  3.  The  note  sued  on  in  this  case  con- 


tained an  agreemait  to  pay  "all  costs  of  col- 
lection, including  10  per  cent  on  principal 
and  interest  as  attorney's  fees,  if  collected  by 
law  or  through  an  attorney  at  law,  and  con- 
tained, also,  a  provision  as  follows:  *The 
makers,  indorsers  and  sureties  on  this  note 
waive  the  ten  days  notice  that  is  now  re- 
quired by  law  to  be  given  as  to  when,  where, 
and  in  what  court  the  owner  will  proceed  to 
collect  or  sue  this  note,  and  agree  that  If  the 
owner  places  this  note  in  the  hands  of  an 
attorney  for  collection  he  is  to  collect  ten 
per  cent  upon  the  principal  and  interest  as 
attorney's  fees,  and  the  said  ten  per  cent  is 
hereby  made  a  part  of  the  princlpaL" 

The  court  instructed  the  jury  that  this 
attempt  to  waive  the  notice  which  the  stat- 
ute makes  a  condition  precedent  to  the 
recovery  of  attorney's  fees  was  unenforce- 
able and  of  no  effect,  and  to  this  instruction 
the  plaintiff  excepts.  While  the  writer  is 
of  the  opinion  that  this  Instruction  was  er- 
roneous, the  other  members  of  the  court  are 
of  the  view  that  the  exception  is  not  well 
taken,  and  the  writer  is  authorized  to  state 
the  following  as  the  opinion  of  the  majority 
of  the  court: 

The  ClvU  Code  1910,  i  4252,  provides:  "Ob- 
ligations to  pay  attorney's  fees  upon  any  note 
or  other  evidence  of  indebtedness,  in  addition 
to  the  rate  of  interest  specified  therein,  are 
void,  and  no  court  shall  enforce  such  agree- 
ment to  pay  attorney's  fees,  nnless  tbe  debtor 
shall  fall  to  pay  such  debt  on  or  before  the 
return  day  of  the  court  to  which  suit  is 
brought  for  the  collection  of  the  same:  Pro- 
vided, the  holder  of  the  obligation  sued  npon, 
his  agent,  or  attorney  notifies  the  defendant 
in  writing,  ten  days  before  suit  is  brought 
or  his  Intention  to  bring  suit  and  also  the 
term  of  the  court  to  which  snit  will  be 
brought" 

Prior  to  the  act  of  1890,  known  as  the 
Twitty  bin  (codified  Into  section  3667  at  the 
Civil  Code  of  1895),  there  was  nothing  in  our 
law  or  public  policy  which  forbade  the  maker 
of  a  note  or  other  obligation  from  promising 
to  pay  attorney's  fees  in  addition  to  the 
debt  By  the  Twitty  bill  it  was  provided  that 
obligations  to  pay  attorney's  fees  were  void 
and  unenforceable  by  the  courts,  unless  tbe 
defendant  upon  being  sued,  filed  a  plea  which 
he  failed  to  sustain.  This  declared  a  new 
public  policy  In  this  state  as  to  obligations 
to  pay  attorney's  fees  In  addition  to  the  prin- 
cipal  and  interest  due  upon  an  indebtednesa 
In  1900  this  law  was  amended  so  as  to  make 
it  read  as  it  appears  in  the  Code  of  1910,  | 
4252,  but  the  same  policy  in  general  outline 
was  preserved;  that  policy  being  that  such 
obligations  should  not  be  enforced,  unless 
the  creditor  was  in  fact  put  to  the  necessity 
of  employing  an  attorney  to  collect  the  debt 
through  suit.  The  law  declaring  this  policy 
was  so  shaped  that  to  the  creditor  himself 
should  not  be  left  the  absolute  determination 
of  the  time  when  this  necessity  to  employ 
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conns^  waa  upon  Mm.  The  legislatlye  mind 
rteemed  to  contemplate  that  the  creditor 
wonld  be  afforded  Ml  measure  of  protection 
in  this  respect,  it  the  law  provided  a  means 
whereby  he  conld  employ  the  attorney  on 
what  is  called  the  retnm  day  of  the  court 
(that  is,  the  last  day  on  which  suit  may  be 
filed,  as  respects  a  particular  term),  so  that 
the  present  law  on  the  subject  does  not  al- 
low the  creditor  to  collect  attorney's  fees, 
though  stipulated  for  in  the  note,  unless  he 
giyes  the  debtor  10  days  notice  of  his  in- 
tention to  file  suit,  informing  him  as  to  the 
court  in'  which  it  will  be  brought,  and  of  the 
term  to  which  it  is  to  be  brought,  and  If  the 
debtor  pays  up  before  the  return  day  of  the 
court  arrives,  or  before  the  suit  is  filed  upon 
the  return  day  itself,  the  creditor  cannot 
eyen  if  the  notice  has  been  given,  enforce 
the  obligation  to  pay  the  attorney's  fees. 

It  may  be  said,  therefore,  that  the  declared 
public  policy  of  this  state  on  this  subject  is 
tiiat  obligations  to  pay  attorney's  fees  in  ad- 
dition to  the  principal  and  interest  stipulat- 
ed for  in  the  instrument  creating  the  indebt- 
edness are  to  be  wholly  yold  and  unenforce- 
able, unless  the  debtor  by  his  act  of  not 
paying  the  debt  before  the  return  day,  after 
he  has  been  given  timely  notice,  puts  the 
creditor  to  the  necessity  of  hiring  an  attor- 
ney. If  the  provision  in  the  statute  as  to 
the  giving  of  the  notice  was  merely  some- 
thing which  the  law  had  established  in  favor 
of  the  debtor,  and  not  involving  any  public 
Interest  or  public  policy,  the  debtor'would  un- 
doubtedly have  the  right  to  waive  it,  under 
the  Civil  Code  1010, 1 10 ;  but  we  understand 
the  rule  to  be  that,  wherever  a  provision  of 
law  is  made  for  the  enforcement  of  some 
public  policy  of  the  state,  no  person  will  be 
allowed  to  waive  that  provision,  though  he 
himself  may  be  the  immediate  beneficiary. 

The  welfare  of  the  state  itself  frequently 
demands  that  the  law-making  power  shall 
enact  statutes  and  declare  public  policies  for 
the  purpose  of  protecting  citizens  from  hard 
contractual  exactions  or  stipulations  against 
which  they  might  naturally  be  expected  to 
protect  themselves,  but  against  which,  on 
account  of  certain  inherent  weaknesses  com- 
mon to  many  classes  of  the  people,  they 
do  not  ordinarily  take  care  to  protect  them- 
selves; and  where  such  safeguards  have 
been  erected  the  courts  will  not  allow  the 
parties  to  contract  against  the  enforcement 
of  the  policy  declared  by  the  law.  Instances 
of  such  legislation  are  familiar,  the  debtor 
classes  being  perhaps  the  most  frequent  bene- 
ficiaries ;  for  example,  the  laws  against  tak- 
ing usury,  the  law  which  prohibits  a  mortga- 
gor from  waiving  his  equity  of  redemption, 
the  law  against  the  enforcement  of  contractu- 
al penalties,  etc.  It  is  a  familiar  notion,  oft- 
en given  expression  in  our  Jurisprudence, 
that  it  is  one  of  the  objects  of  the  law  to  pre- 
vent debtors,  urged  by  the  pressure  of  the 
necessity  of  seeuring  creditt  or  xmrnej,  or 

71  S.£.--^ 


extension  of  indebtedness,  from  yielding  to 
such  unjust  or  unreasonable  exactions  as  a 
hard  creditor  may  see  fit  to  make. 

So  as  to  the  present  matter,  the  law,  rec- 
ognizing that  many  debtors,  pressed  by  their 
necessity,  would,  in  order  to  get  the  money, 
credit,  or  the  extension  which  they  desired, 
be  willing  to  contract  to  pay  the  creditor  at- 
torney's fees  in  addition  to  principal  and  in- 
terest, whether  the  creditor  was  ever  put  to 
the  necessity  of  using  the  attorney  or  not^ 
stepped  in  and  declared,  as  a  matter  of  pub- 
lic policy,  that  such  an  obligation  should  be 
unenforceable,  unless  the  necessity  arose^ 
Just  as  it  has  declared,  upon  a  similar  con- 
sideration, that  a  promise  to  pay  more  than 
8  per  cent  interest  is  void.  If  the  courts 
should  enforce  a  waiver,  such  as  the  one  here 
presented,  made  contemporaneously  with  the 
obligation  to  pay  the  attorney's  fees,  the 
whole  policy  in  the  law  could  easily  be  avoid- 
ed in  all  cases  by  the  smallest  amount  of  de- 
signing. A  debtor,  willing  to  promise  to  pay 
the  attorney's  fees,  would  make  no  quibble 
over  waiving  the  statutory  notice.  If  this 
court  should  hold  this  waiver  to  be  valid,  it 
would  be  but  a  short  while  before  it  would 
be  usual  for  all  standard,  printed  forms  of 
notes  to  contain  a  similar  provision,  and  the 
law  would  be  a  dead  letter. 

There  is  nothing  in  what  is  here  held 
which  would  prevent  a  debtor,  after  his  note 
had  matured,  or  even  when  it  was  about  to 
mature,  from  waiving  formal  service  of  the 
notice,  If  he  was  in  fact  informed  that  suit 
for  the  indebtedness  would  be  brought  to  a 
designated  term  of  a  particular  court;  in 
other  words,  there  Is  nothing  in  the  policy 
of  the  law  which  would  forbid  him  to  ac- 
knowledge service  of  a  notice,  or  even  to 
waive  service,  if  he  was  in  fact  given  notice 
of  the  intention  to  sue,  and  given  the  oppor- 
tunity contemplated  by  the  statute  of  pay- 
ing the  debt  before  the  return  day;  but  the 
majority  of  the  court  does  not  think  that 
the  waiver  can  be  made  as  a  part  of  the 
original  contract,  or  that  the  spirit  of  the 
law  can  be  violated  by  the  stipulations  of  the 
parties. 

The  writer  thinks  that  the  statute  in  ques- 
tion was  made  solely  for  the  benefit  of  the 
makers  of  the  obligations  therein  described, 
and  the  requirement  that  notice  must  be  giv- 
en 10  days  before  suit  is  a  personal  privilege, 
which  can  be  waived  by  the  defendant,  and 
that  when  be  does  so  in  the  note  he  is  bound 
by  the  waiver,  and  cannot  be  heard  subse- 
quently to  repudiate  it.  Defendants  are  au- 
thorized to  waive  process,  as  well  as  the 
time  of  filing  suit,  and  to  consent  that  a 
Judgment  may  be  taken  at  an  earlier  term 
than  the  law  would  otherwise  authorize. 
Civ.  Code,  1910,  f  5561.  Section  5562,  Is 
mandatory  in  its  terms.  It  declares  that 
"the  petition  shall  be  filed  at  least  twenty 
days  before  the  term  to  which  it  Is  return- 
able.*'   This  waiver  is  analogous  to  the  stat- 
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titory  notice  now  ander  consideration,  and 
yet  the  Supreme  Court  has  held  that  where 
the  defendant  waives,  in  writing,  the  re- 
quirement, as  between  himself  and  the  plain- 
tifT,  the  waiver  is  binding,  in  the  absence  of 
frand,  and  the  defendant  cannot  subsequent- 
ly be  heard  to  object  that  the  petition  was 
not  filed  20  days  before  the  term  of  the 
court  to  which  the  suit  was  returnable. 
Steadman  v.  Simmons,  39  Ga.  691.  Where 
the  maker  of  an  obligation  makes  a  contract 
to  pay  the  10  per  cent,  attorney's  fees,  and 
the  statutory  notice  is  not  given  as  required, 
can  it  be  doubted  that  the  defendant  would 
have  the  right,  where  suit  is  brought  for  the 
recovery  of  afttorney's  fees,  to  come  Into 
court  and  consent  that  a  judgment  be  ren- 
dered against  him  for  the  attorney's  fees,  al- 
though the  notice  had  not  been  given?  And 
what  he  can  do  after  suit  Is  filed  it  would 
seem  he  could  do  previously.  As  before  stat- 
ed, I  think  the  notice  in  question  is  solely  a 
personal  right  or  privilege. 

Section  10  of  the  Civil  Code  of  1910  pro- 
vides as  follows:  "Laws  made  for  the  pres- 
ervation of  public  order  or  good  morals  can- 
not be  done  away  with  or  abrogated  by  any 
agreement;  but  a  person  may  waive  or  re- 
nomice  what  the  law  hus  established  in  his 
favor  when  he  does  not  thereby  injure  oth- 
ers or  affect  the  public  interest.*'  The  stat- 
ute now  under  discussion  was  not  made  for 
the  preservation  of  public  order  or  good 
morals,  and,  clearly  being  enacted  in  favor 
of  defendants  who  are  sued  on  obligations 
wherein  they  agree  to  pay  attorney's  fees, 
may  be  waived  by  them,  unless  such  waiver 
injures  others  or  affects  the  public  interest. 
The  public  has  no  Interest  in  a  contract  of 
this  character,  and  none,  except  those  who 
are  parties  to  the  contract,  can  possibly  be 
injured  by  any  waiver  relating  thereto. 

Nor  do  we  think  that  contracts  which  pro- 
vide for  the  collection  of  attorney's  fees 
from  the  defendant  are  against  the  public 
policy  of  this  state.  Prior  to  the  act  of  1891, 
commonly  known  as  the  Twitty  bill,  there 
was  no  legislation  on  this  subject;  the  mat- 
ter being  purely  one  of  individual  contract. 
The  act  of  1891  first  declared  that  these  con- 
tracts were  "absolutely  void,"  and  could  not 
be  enforced  by  the  courts,  unless  the  defend- 
ant filed  a  plea  or  pleas  which  he  failed  to 
sustain.  Acts  1891,  p.  221.  The  contract,  al- 
though declared  to  be  absolutely  void,  was 
not  in  fact  absolutely  void.  It  depended  up- 
on whether  the  plea  or  pleas  filed  to  the  suit 
were  sustained,  and  if  the  plea  or  pleas 
were  not  sustained  the  contract  was  enforce- 
able and  the  fees  were  collectible. 

The  act  of  1900  (Acts  of  1900,  p.  53)  struck 
out  the  words  in  the  act  of  1891,  "unless  a 
plea  or  pleas  be  filed  by  the  defendant  and 
not  sustained,"  and  inserted  in  lieu  thereof 
the  following  words,  to  wit:  "Unless  the 
debtor  shall  fail  to  pay  such  debt  on  or  be- 
fore the  return  day  of  the  court  to  which 


suit  is  brought  for  the  collection  of  the 
same;  provided  the  holder  of  the  obligation 
sued  upon,  his  agent,  or  attorney,  notifies  the 
defendant  in  writing  ten  days  before  suit  is 
brought,  of  his  intention  to  bring  suit,  and 
also  the  term  of  the  court  to  which  suit 
will  be  brought."  The  contract  to  pay  fees, 
although  declared  to  be  void,  under  this 
amendment  was  not  absolutely  void,  but  only 
voidable,  for,  notwithstanding  the  language 
of  the  statute,  which  declares  that  the  con- 
tract is  absolutely  void,  the  contract  is  valid 
where  the  debtor  fails  to  pay  the  debt  before 
the  return  day  of  the  court  to  which  suit 
is  brought,  and  provided,  further,  that  the 
statutory  notice  is  given  to  the  defendant 
The  contract  to  pay  attorney's  fees,  there- 
fore, is  not  one  in  violation  of  any  law  of 
this  state,  or  contrary  to  the  public  policy  of 
this  state,  and  Is  entirely  In  harmony  with 
the  law  and  public  policy  of  the  state,  but 
must  be  enforced  in  accordance  with  the  re> 
qulrements  of  the  statute. 

The  agreement  to  waive  the  statutory  no- 
tice is  not  analogous  to  a  contract  to  waive 
the  exemption  of  wages  from  process  of 
garnishment,  or,  independently  of  statutory 
or  constitutional  provision,  the  waiver  of  a 
homestead  exemption.  In  the  absence  of  any 
such  statutory  or  constitutional  provision, 
it  has  been  uniformly  held  by  the  courts  of 
this  country  that  any  agreement  waiving  the 
right  to  claim  the  exemption  of  property 
from  execution,  or  from  garnishment  pro- 
cess, is  against  public  policy,  and  Is  yoid. 
Freeman  on  Executions  (3d  Ed.)  f  2ie.  This 
class  of  exemptions  applies  to  heads  of  fam- 
ilies or  to  laborers  who  depend  for  their 
support  upon  their  daily  wages,  and  the  be- 
nevolent purpose  of  such  legislation  Is  to 
protect  dependent  families  or  laborers.  Bven 
as  to  homestead  exemptions  in  this  state, 
there  is  an  express  provision  allowing  waiv- 
er of  this  exemption  down  to  a  certain  limit 
In  the  absence  of  such  a  provision*  it  Is 
clear  that  the  waiver  of  homestead  exemp- 
tion would  not  be  upheld  by  the  court  In 
the  case  of  Traders'  Investment  Co.  ▼.  Macon 
Ry.  Ck>.,  3  Ga.  App.  135,  59  S.  B.  454,  this 
court  held  that  a  contract,  either  spedflc  or 
general,  by  which  journeymen  mechanics  and 
day  laborers,  as  debtors,  attempt  to  waive 
the  exemption  of  their  wages  from  the  pro- 
cess of  garnishment  is  not  enforceable,  adopt- 
ing as  the  decision  of  the  conrt  a  leaned 
opinion  by  Associate  Justice  Lumpkin  of 
the  Supreme  Court,  while  on  the  drcnit 
bench.  In  this  opinion  of  Judge  Lumpkin, 
it  will  be  seen  that  he  holds  that  these  waiv- 
ers are  contrary  to  the  public  policy  of  the 
state,  and  are  not  valid,  because  they  affect 
injuriously  the  rights  of  those  who  are  de- 
pendent upon  the  laborer  for  support 

Looking  at  the  subject  now  under  discus- 
sion In  its  broadest  aspect,  I  think  that  It  Is 
against  the  inherent  right  of  individuals  un- 
der a  free  government  to  eartail  In  any  re^ 
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Bpect  theflr  absolute  liberty  of  contract,  un- 
less sndi  contract  is  against  the  declared 
policy  of  the  state,  or  affects  in  some  way 
injuriously  the  rights  of  others,  or  the  pub- 
lic interest;  and  a  statute  made  solely  for 
the  benefit  of  the  individual,  and  limited  to 
his  personal  rights,  can  be  waived  by  him; 
and,  when  waived  in  writing,  the  waiver  is 
binding  and  enforceable. 
Judgment  reversed. 


(9  Oa.  App.  626) 

ALDERMAN  v.  VALDOSTA,  M.  &  W.  R.  OO. 

(No.  2,982.) 
(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

(Syllahui  hv  the  Court,) 

£2afiNBNT  Domain  (§  238*)— Proceedings  to 
Take  Pboperty— Award  of  Assessors— Re- 
view BY  Court. 

A  party  who  is  dissatisfied  with  the  award 
in  conaemnation  proceedings  which  have  been 
instituted  to  assess  the  damages  to  private  prop- 
erty taken  for  public  use,  and  who  desires  to 
appeal  from  the  decision  of  the  assessors  to  the 
superior  court,  is  not  required  to  give  bond  for 
the  eventual  condemnation  money  as  in  case  of 
other  appeals. 

[Ed.  Note.— For  other  cases,  see  E}minent  Do- 
main, Dec.  Dig.  f  238.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  J.  H.  Merrill,  Judge. 

Condemnation  proceedings  by  the  Valdos- 
ta,  Moultrie  &  Western  Railroad  Company 
against  I.  L.  Alderman.  From  a  Judgment  of 
a  superior  court  dismissing  an  appeal  from 
the  award  of  assessors,  Alderman  brings  er- 
ror.   Reversed. 

•Shipp  &  Kline  and  L.  L.  Moore,  for  plain- 
tiff in  error.  E.  K.  Wilcox  and  J.  A  Wilkes, 
for  defendant  in  error. 

RUSSELiL,  J.  According  to  the  record,  the 
Valdosta,  Moultrie  &  Western  Railroad  Com- 
pany, being  unable  to  agree  with  Alderman, 
who  owned  certain  real  estate  over  which 
the  company  desired  to  construct  its  rail- 
road, instituted  proceedings  in  accordance 
with  the  provisions  of  sections  5208,  5209, 
5218,  5220,  and  5221  of  the  Civil  Code  (1910). 
Upon  the  hearing  before,  the  assessors  they 
returned  a  finding  fixing  the  value  of  the 
land  at  $225,  awarding  no  consequential 
damages,  and  deducting  nothing  for  conse- 
quential benefits.  From  this  award  Alder- 
man entered  an  appeal  to  a  Jury  in  the  su- 
perior court.  He,  however,  did  not  give  any 
bond  or  security,  and  when  the  case  was 
sounded  for  trial  the  Judge  of  the  superior 
court  sustained  a  motion  to  dismiss  the  ap- 
peal, based  upon  the  ground  that  no  appeal 
bond  had  been  given. 

The  only  question  presented  for  our  de- 
termination is  whether  one  who  ia  dissatis- 
fied with  an  award  in  a  proceeding  brought 
for  the  purpose  of  condemning  private  prop- 
erty for  a  public  use,  and  who  desires  to 


enter  an  appeal  to  the  superior  court,  is  re- 
quired to  give  bond  and  security  as  in  other 
cases  of  appeaL  In  our  opinion  it  is  unnec- 
essary to  give  bond  in  an  appeal  from  the 
award  of  assessors  in  condemnation  pr(9ceed- 
ings.  The  learned  Judge  of  the  superior 
court  who  presided  in  this  case  no  doubt 
entertained  the  opinion  that  provisions  of 
section  5228  of  the  Civil  Code  (1910),  which 
gives  the  right  of  appeal  to  the  superior 
court  in  condemnation  proceedings,  were  to 
be  construed  as  making  the  same  require- 
ments as  are  made  to  the  appeals  mention- 
ed in  sections  4998  and  4999,  and  that,  as 
a  bond  is  required  in  these  cases,  a  party 
dissatisfied  with  an  assessor's  award  should 
likewise  give  bond  when  entering  an  appeal 
therefrom.  We  confess  that  at  first  we  were 
not  free  from  doubt  upon  the  subject.  There 
is,  however,  a  plain  reason  why  appellants, 
in  appeals  generally,  should  give  bond  and 
security  for  the  eventual  condemnation  mon- 
ey, while  there  is  no  substantial  reason  why 
any  party  who  desires  to  appeal  from  the 
award  of  assessors  in  condemnation  proceed-' 
ings  should  be  required  to  give  bond  for  the 
eventual  condemnation  money. 

If  a  public  corporation  is  dissatisfied  with 
the  award  and  appeals,  in  order  to  reduce 
the  amount  which  it  is  required  to  pay  for 
the  property  it  takes  for  public  use,  and 
the  consequential  damages,  it  is  unnecessary 
for  it  to  give  bond,  because  it  cannot  acquire 
title  to  the  property  until  it  has  paid  the 
amount  finally  adjudged  to  be  due  to  the 
property  owner.  If  the  property  owner  de- 
sires to  appeal,  because  in  his  opinion  the 
award  is  unjust  to  him,  either  because  no 
damages  have  been  assessed,  or  because  in 
his  Judgment  the  amount  lis  too  small,  it 
would  be  a  vain  thing  to  require  him  to  pay 
the  eventual  condemnation  money,  for  in  the 
very  nature  of  the  case  he  cannot  be  liable 
to  the  corporation  for  any  amount,  even 
though  the  assessors  might  find  that  the  con- 
sequ^itial  benefits  to  hia  land  are  greater 
than  its  original  value,  and  therefore  that 
he  is  not  entitled  to  compensation.  This 
states  an  extreme  case.  In  no  case  could  a 
railroad  company  or  other  public  corporation 
be  given  a  Judgment  against  a  landowner 
for  consequential  benefits,  because,  no  mat- 
ter how  beneficial  the  construction  of  the 
proposed  public  work  might  be,  the  land- 
owner has  not  asked  for  the  construction  of 
the  improvements,  nor  is  he  liable  for  bene- 
fits conferred  upon  him  without  his  request 
or  consent  Cases  might  be  imagined  whert 
a  public  corporation,  in  order  to  proceed 
with  the  work,  might  pay  the  amount  of  the 
award,  and  be  unable  to  collect  the  sum  al- 
lowed it  by  a  Jury,  in  case  there  was  a  re- 
duction from  the  amount  returned  by  the  as- 
sessors; but  this  could  not  be  reached  by  re- 
quiring the  appellant  to  give  bond,  because^ 
if  the  railroad  was  dissatisfied  and  entered 
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differ  from  my  Associates  as  to  Its  applica- 
bility to  the  facts  appearing  in  the  present 
record.  We  all  agree  in  the  assertion  of 
the  general  principle  that  the  defendant  has 
the  right  to  malse  Jnst  such  statement  as 
he  may  see  proper  in  his  own  behalf,  yet 
that  there  are  some  instances  in  which  the 
court  is  not  only  authorized,  but  may  be  re- 
quired, to  interfere  with  defendant's  going 
into  matters  entirely  disconnected  with  the 
trial.  However,  many  facts  which  might 
not  be  competent  or  relevant  as  testimony 
might  corroborate  a  defendant's  statement 
or  tend  to  prove  its  truth.  For  instance,  a 
man  prosecuted  for  carrying  a  concealed  pis- 
tol, as  this  defendant  was,  might  be  able  to 
impress  the  jury  more  strongly  with  the 
truthfulness  of  his  denial  that  the  pistol  was 
concealed  by  going  into  a  detailed  account 
as  to  why  he  had  the  pistol  at  all,  and  the 
purpose  for  which  he  was  carrying  it,  or  by 
detailing  circumstances  which  would  lead  a 
reasonable  mind  to  conclude  that  it  was  in- 
credible that  under  the  circumstances  he 
could  have  had  a  pistol  at  all,  if  (as  in  the 
present  instance)  he  denied  having  a  pistol 
altogether.  I  think  that  the  statement  which 
the  court  prevented  the  accused  from  making 
falls  within  this  rule.  'The  reasons  why,  in 
my  Judgment,  the  law  intended  that  the  ut- 
most liberality  should  be  allowed  the  de- 
fendant in  the  making  of  a  statement  are 
set  forth  in  Richardson  y.  State,  3  Ga.  App. 
313,  69  &  E.  910. 


(9  Ga.  App.  628} 

GUTHRIE  et  al.  t.  STATE.    (No.  8,455.) 
(Court  of  Appeals  of  (Georgia.    Aug.  4,  1911.) 

(Byttdbu9  by  ih^  Court.) 

1.  Revisw  on  Appeal. 

The  evidence  is  suflScient  not  only  to  suj)- 
port  a  finding  that  the  defendants  were  guilty 
of  a  riot,  geilerally  speaking,  but  also  that 
they  committed  it  in  the  particular  manner 
and  with  the  partieular  intent  set. forth  in  the 
accusation.  ' 

2.  Cbiminal   Law   (|  82d*)— Irstbttctions^ 
Refusal. 

The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  fairly  covered  In  the  general 
charge  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liiw,  Cent.  Dig.  §  2011 ;   Dec  Dig.  |  829.*] 

8.  Rulings  6p  Coubt. 

No  material  error  appears. 

Error  from  City  Court  of  Nashville;  J.  Q. 
Granf ord.  Judge. 

S.  F.  Guthrie  and  others  were  convicted  of 
riot,  and  bring  error.    Affirmed. 

J.  P.  Knight,  W.  G.  Harrison,  and  W.  C. 
Lankford,  for  plaintiffs  in  error.  J.  H.  Gary, 
Sol.,  and  Hendricks  &  Christian^  for  the 
State. 

ft 

POWELL,  7.    Jndgment  affirmed. 


if 


(9  Oa.  App.  6SS> 
PUCKETT  v.  SOUTHERN  RT.  CO. 
(No.  3,007.) 
(Coart  of  Appeals  of  Georgia.    Ang.  4»  lOll.) 

(ByttdbuB  by  ths  CourU) 

Cabribbs  (I  856*)— EtTBonoif  of  Pabsbno: 
The   damages   sued   for   in    this   ca 

proved,   would  be  recoverable  under  the 

sions  of  the  Supreme  Court  in  Head  v.  Geonift 
Pacific  Ry.  Co.,  79  Ga.  860,  7  8.  E.  217.  U 
Am.  St.  Rep.  434,  and  Georgia  Railroad  A 
Banking  Co.  y.  Dougherty,  86  Ga.  744,  12  & 
E.  747,  22  Am.  St.  Rep.  499.  The  court  emd 
m  dismissing  the  petition. 

[Ed.  Note.— For  other  cases,  se^  GarrionL 
Cent  Dig.  If  1423-1432 ;   Dec  Dig.  |  356.*] 

Error  from  City  Court  of  Floyd  Coonty; 
W.  J.  Nunnally,  Judge. 

Action  by  Beller  Puckett  against  the  SoTitl>' 
em  Railway  Company.  Judgment  for  de* 
fendant,  and  plaintiff  brings  error.  Re- 
versed. 

Ennis  &  Shaw,  f6r  plaintiff  in  error.  Mad- 
dox,  McCamy  &  Shumate  and  Qeo.  A.  tL 
Harris  A  Sons,  for  defendant  in  error; 

HILIi^  C.  J.   Judgment  reversed* 


(9  Oa.  App.  683> 

GIIiPIN  v.  SMITH.     (No.  2372.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  191L) 

(SyllabuM  ,by  the  C<mrt.) 

1.  Appeal  and   £1bbor  (k  1005*>— Rxyibw— 
Conflicting  Evidxnoe. 

The  evidence  on  the  main  point  involved 
(that  18,  as  to  whether  the  defendant  bought 
the  property  with  actual  notice)  was  in  such 
conflict  aa  to  make  the  finding  of  the  juiy,  ap- 
proved by  the  trial  judge,  conclusive  upon  tus 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8949 ;   Dec.  Dig.  §  1006.*] 

2.   EhriDBNCB    (f    853*) -*  I>OCinfKNTABT    BVI* 

DSNCB— Private  WairiNoa 

Although  a  paper  is  signed  by  mark,  and  is 
neither  attested  nor  recorded,  it  is  admissible 
in  evidence  when  its  execution  is  directly  prov- 
ed by  one  who  saw  it  signed. 

.[E3d.    Note."— For  other  eases,  see   Bvidence. 
Cent.  Dig.  §§  1401-1431;    Dec.  Dig.  |  353.*] 

Error  from  CSty  Court  of  Balnbridge; 
W.  M.  Harrell,  Judge. 

Action  between  J.  H.  Gilpin  and  N.  J. 
Smith.  From  the  judgment,  Gilpin  brings  ei^ 
ror.    AArmed. 

B.  S.  Longley,  for  plaintiff  In  error.  B.  G^ 
Hartsfield,  for  defendant  in  error. 

RUSSEIA  J«    Judgment  affirmed. 

(»  0&.  App.  598) 

HERNDON  V.  STATE.    (No.  3,089.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(SyUabus  by  tk0  Oowrt) 
1.  Intoxioatino  LiQUoaa  (|  109*)— Illboal 

S  ALE— £3VI  DENCB. . 

The  case  on  Its  merits  is  controlled  by  Ses- 
sions V.  State,  6  Ga.  App.  330,  04  S.  BS.  1101  ^, 
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and  by  Plmnmer  y.  State,  8  Oa.  App.  879,  89  8. 
B.  2& 

[E^.  Note.— For  other  cases,  see  Intozicatizig 
liquors.  Cent.  Dig.  |  188;  Dec.  Dig.  f  169.*] 

2,   NSWLT  DiSCOVBBED  EVIDENCE. 

The  alleged  newly  discovered  testimony  Is 
insnflScient  to  require  a  new  trial. 

Error  from  City  Court  of  Dublin;  K.  X 
Hawkins,  Judge. 

Sam  Herndon  was  conylcted  of  a  yiolatioii 
of  the  liquor  law,  and  brings  error.  Af- 
firmed. 

8.  P.  New  and  R.  Earl  Camp,  for  plaintiff 
In  error.    W.  C.  Dayis^  Sol.,  for  the  State. 

RUSSBLU  J.    Judgment  affirmed. 


(9  Ga.  App.  e07) 

GEORGIA  8.  ft  F.  RY.  CO.  t.  DU  BOSB. 

(No.  3,127.) 

(Oonrt  of  Appeals  of  Georgia.    Aug.  4,  1911.) 
(8yllahu4  by  tke  Court.) 

OAftSISBfl    (I   40SI*)— -1^088    OY   BaGOAQ»— BUR- 
DEN OF  Phoop. 

The  evidence  authorizes  the  verdict 
[Ed.    Note.— For   other    cases,    see    Carriers, 

Cfent  Dig.  {§  1557-1571;   Dec.  Dig.  |  408.*] 

Error  from  Superior  Court  Bibb  County; 
W.  H.  Felton,  Judgeu 

Action  by  A.  li^.  Du  Bose  against  the 
Georgia  Southern  A  Florida  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

Jno.  I.  Hall  and  Hardeman,  Jones,  Calla- 
way &>  Johnston,  for  plaintiff  in  error.  Sid- 
ney W.  Hatcher,  for  defendant  In  error. 

.  HILL,  a  J.  rphe  brief  filed  for  the  rail- 
way company,  plaintiff  in  error,  opens  with 
the  following  sentence:  '*There  la  no  error 
In  the  (^arge  of  the  court,  or  in  any  ruling 
of  the  court  upon  the  trial.  '  A  new  trial 
should  have  been  granted  because  the  ver- 
dict was  contrary  to  the  undisputed  evi- 
dence.'* The  correctness  of  the  statement 
contained  in  the  first  sentence  above  quoted 
is  fully  concurred  in,  and  no  error  of  law  is 
complained  of.  A  careful  consideration  of 
the  evidence  leadi^  this  court  to  a  directly 
opposite  conclusion  from  that  stated  in  the 
second  sentence  above.  The  plaintiff  in  er- 
ror, as  the  initial  carrier,  did  not  successfully 
carry  the  burden  of  proof  by  showing  that 
the  contents  of  the  baggage  of  a  passenger 
intrusted  to  its  care  had  not  been  stolra 
while  the  baggage  was  in  Its  own  possession. 
Besides,  the  most  reasonable  deduction  from 
the  undisputed  evidence  was  that  the  con- 
tents of  the  baggdge  had  been  stolen  by  an 
employ^  of  the  initial  carrier,  and  before  the 
baggage  I^ad  been  delivered  by  the  initial  car- 
rier to  the  connecting  carrier. 
Judgment  affirmed. 


(9  Ga.  App.  880 
WALDEN  et  aL  v.  STATU    (No.  2,947.) 
(Court  of  Appeals  of  (Georgia.    Aug.  4,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Canaif Ai.  Law  (|  1070*)— Joiht  Wbit  of 
Ebbob— Denial  of  New  Tbial. 

Several  persons  were  jointly  indicted,  joint- 
ly tried,  and  jointly  convicted.  All  bat  two 
of  the  defendants  voluntarily  complied  with 
the  judgment  and  sentence  of  the  court,  and 
these  two  filed  a  joint  motion  for  a  new  trial, 
which  was  overruled,  and  they  brought  the  case 
to  this  court  on  a  joint  writ  of  error  from  the 
judgment  overruling  their  motion  for  a  new 
trial.  Held  that,  having  been  jointly  indicted, 
jointl^r  tried,  and  jointly  convicted  they  had 
the  right  to  bring  a  joint  writ  of  error  to 
this  court  to  review  the  judgment  overruling 
their  joint  motion  for  a  new  triaL  The  fact 
that  the  others  who  were  jointlv  Indicted  and 
convicted  with  them  failed  to  join  them  in  the 
motion  for  a  new  trial,  but  voluntarily  com- 
plied with  the  judgment  and  sentence  of  the 
court,  does  not  affect  the  right  of  those  who 
do  except 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent  Dig.  H  2700,  2701;    Dec  Dig.  | 

2.  Cbihtnax.  Law  (|  1186*)— Appeal— Pboof 
OF  Venue. 

The  brief  of  evidence  fails  to  show  any 
proof  of  venue,  and  for  this  reason  alone  this 
court  is  compelled  to  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  C;ent  Dig.  H  3215^230;  Dec  Dig.  | 
1186.*} 

Error  from  CSlty  Court  of  Cairo;  J.  R. 
Singletary,  Judge. 

Jerry  Walden  and  others  were  convicted  of 
crime,  and  bring  error.    Reversed. 

R.  C.  Bell  and  J.  Q.  Smith,  for  plaintiffs 
in  error.    W.  J.  Willie,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(9  6a.  App.  S13> 
YAUGHAN  v.  STATE.    (No.  8,265.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1911.) 

(SyUaJ>u$  hy  the  Court.) 

1.  Cbikinai.  Law  (|  874*)— PoLUifO  Jubx- 
Waiveb  or  Right. 

The  right  to  poll  the  jury  is  lost  as  soon  as 
the  jury  has  dispersed  and  again  becomes  a  part 
of  the  general  .public;  and  where  the  accused 
in  a  criminal  case  contents  that  the  jury  may 
disperse  when  they  have  found  their  verdict 
and  the^  do  separate  and  disperse,  leaving  the 
verdict  m  the  possession  of  the  foreman  to  he 
returned  into  court  next  morning,  the  right  to 
poll  the  jury  is  lost,  and  cannot  he  asserted  by 
any  reassembling  of  the  jury,  when  the  verdict 
is  delivered  by  the  foreman  to  the  clerk  of 
the  court  in  pursuance  of  the  agreement  Pres- 
cott  V.  Gitv  Council  of  Augusta,  118  Ga.  549, 
45  S.  E.  431;  Hopkins  v.  State,  6  Ga.  App. 
403,  66  S.  El  57. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2085-2088;  Dec  Dig.  | 
874.*] 

2.  Rbview  on  Appeal. 

There  is  no  exception  as  to  any  error  of 
law,  other  than  that  dealt  with  in  the  foregoing 
headnote,  and  the  verdict  is  supported  by  the 
evidence. 


other  eases  see  same  tople  sad  Motloa  NOMBHB  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Bellas  *  iUp'r  Indeses 
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me  that  there  was  any  danger,  or  trying 
to  stop  me ;  no  signals  across  the  track  that  I 
saw.  The  ones  I  saw  were  on  the  left-hand 
side,  the  fireman's  side.  I  do  not  know  just 
exactly  how  far  I  was  when  I  saw  it — ^150 
to  200  yards.  One  man  crossed  over  on  my 
side  before  I  passed  the  depot  there.  About 
the  time  the  engine  passed  the  depot  or  pass- 
ed the  man,  he  threw  his  hands  up  like  that, 
and  pointed  down  that  way,  and  I  threw  my 
hands  on  the  throttle  and  shut  the  engine  off, 
and  at  that  time  the  fireman  discovered  he 
saw  something  on  the  track  and  called  my 
attention  to  it,  and  I  applied  the  air  in 
emergency,  reversed  the  engine^  and  used 
sand.  When  he  did  that,  I  did  everything 
possible  to  stop  my  train  as  soon  as  I  could." 
According  to  the  testimony  of  the  engineer, 
Campbell  was  lying  down  on  the  track  par- 
allel with  the  rails  Just  before  he  was  struck 
by  the  pilot  of  the  engine,  and  seemed  to 
raise  himself  and  make  an  effort  to  get  off 
the  track  Just  before  he  was  struck. 

The  plaintiff  testified  that  her  son  con- 
tributed $100  or  more  each  year  toward  her 
support,  and  that  she  was  dependent  upon 
him  to  that  extent,  as  her  husband  was  only 
earning  $1  per  day.  The  Jury  returned  a 
verdict  for  $2,000  in  favor  of  the  i^aintlff. 
Bxception  is  taken  to  the  Judgment  refusing 
the  defendant's  motion  for  new  trial. 

We  think  that  the  evidence  is  sufficient  to 
authorize  the  conclusion  that  the  plaintiff 
was  dependent  upon  the  deceased,  and  that 
he  contributed  to  her  support  While  there 
must  be  both  dependence  and  contribution, 
we  do  not  think  that  the  fact  that  the  plain- 
tiff's husband  was  bound  for  her  support, 
and  may  have  been  able  to  supply  her  with  a 
maintenance  more  meager  than  that  which 
she  received,  would  preclude  the  idea  of 
dependence;  and  the  fact  that  the  mother 
may  sometimes  have  supplied  the  deceased 
with  small  articles,  or  even  advanced  to  him 
small  sums  of  money,  would  not  have  been 
sufficient  to  contradict  the  fact  that  he  con- 
tributed to  her  support,  in  view  of  the  evi- 
dence that  he  frequently  supplied  her  with 
larger  sums  and  with  various  necessaries  of 
life. 

None  of  the  exceptions  to  the  refusal  of 
the  court  to  give  instructions  which  were 
requested  can  be  sustained;  for  it  appears, 
fixHn  a  review  of  the  charge  as  delivered, 
that  each  of  the  instructions  requested  was 
given  in  charge  to  the  Jury.  The  excerpt  in 
the  charge  of  which  complaint  is  made 
should,  in  our  opinion,  have  been  qualified 
by  an  explanation  of  the  term  "eminent  per- 
il," and  the  Jury  should  have  been  told  that 
the  liability  for  gross  negligence,  which  at- 
taches when  negligence  is  tinged  with  wan- 
tonness and  willfulness,  would  not  attach, 
if  the  circumstances  were  such  as  not  to  im- 
press the  engineer  with  the  belief  that  the 
decesj^ed  was  in  imminent  peril.  In  other 
words,  we  do  not  think  that  it  is  to  be  as- 
sumed as  a  matter  of  oourse  that  one  who  is 


r  in  front  of  an  engine  upon  a  railroad  tra^ 
is  necessarily  in  imminent  periL  On  the  con- 
trary, the  natural  presumption  would  seem 
ordinarily  to  be  that  such  a  one  would  get 
off  the  track  before  the  train  would  reach 
him.  But  it  is  not  necessary  for  us  to  pass 
upon  this  question,  in  view  of  the  ruling  of 
the  Supreme  Court  in  Atlanta  Railway  A 
Power  Company  y.  Walker»  112  Ga.  726,  88 
S.  E.  107. 

[1]  Conceding  that  the  depot  agent  could 
have  made  more  exertions  to  avert  the  terrible 
catastrophe  which  overtook  the  deceased* 
and  that  the  engineer  was  negligent  in  not 
attempting  to  stop  the  train  when  the  l^- 
standers  first  signaled  or  wavM  to  him,  the 
real  question  in  this  case  is,  Do  the  facts 
show  that  the  killing  of  the  deceased  waa 
wanton  and  willful?  In  other  words,  con- 
ceding that  both  of  the  agents  of  the  com- 
pany were  negligent,  is  the  negligence  so 
gross  as  to  lead  to  a  fair  and  reasonaUe 
inference  that  it  must  have  been  induced 
by  recklessness  amounting  to  wantonness. 
While  neglect,  in  some  cases,  may  be  so 
gross  as  to  warrant  the  presumption  that  it 
was  wanton,  and  thus  authorize  the  In- 
ference that  the  act  was  willful,  still  this 
is  a  matter  to  be  determined  in  the  light 
of  all  the  circumstances,  and  especially  in 
the  light  of  the  mind  of  the  actors  In  the 
casualty.    " 

Let  us  look  at  the  facts  of  the  case  at 
bar.  In  the  first  place  as  to  the  depot  agent 
There  can  be  no  negligence,  unless  the  per- 
son charged  with  neglect  owes  a  duty  to- 
ward the  object  of  the  negligence.  The 
depot  agent  owed  Mr.  Campbell  no  duty. 
Of  course,  if  it  had  been  possible  for  the 
agent,  in  the  exercise  of  humanity,  to  have 
done  anything  to  remove  Campbell  from  the 
track,  morally  and  personally  it  would  have 
been  his  du^  to  do  so.  But  when  it  is 
said  that  his  negligence  amounts  to  wanton- 
ness, and  when  it  is  sought  to  charge  the 
defendant  company  with  liability  for  his  act, 
it  must  be  remembered  that  this  agent  is 
a  special  agent  charged  with  special  duties, 
and  that  the  company  Is  liable,  neither  for 
his  negligence  nor  for  any  overt  act  commit- 
ted, except  within  the  scope  of  his  duties. 
This  principle  is  clearly  stated  in  the  case 
of  Christian  v.  Columbus  Railroad  Company, 
79  Ga.  460,  7  S.  EL  216,  which  is  cited  by 
counsel  for  defendant  in  error,  in  whidi  the 
railroad  company  was  held  liable,  according 
to  the  allegations  of  the  petition,  for  the 
wrongful  homicide  of  a  patron,  committed  by' 
its  depot  agent  in  his  office  while  the  cus- 
tomer was  lawfully  there  for  the  transac- 
tion of  business  with  the  agent  pertaining  to 
his  agency.  But  even  in  that  case  the  ac- 
tion was  allowed  to  stay  in  court  only  be- 
cause it  was  alleged  in  the  petition  tliat 
the  railroad  company  employed  the  agent 
knowing  that  he  was  insane  at  the  time  of 
his  employment;  for  Jndger  Bleckley  holds 
that  if  the  homicide  was  the  result  of  in- 
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sanity,  and  the  railroad  company  waa  fault- 
less in  regard  to  employing  the  agent,  any- 
thing which  would  excuse  the  agent  crim- 
inally for  the  act  would  have  excused  the 
railroad  company  dvllly. 

Was  it  the  duty  of  the  depot  agent  as  a 
serrant  of  the  railroad  company,  employed 
for  the  special  purpose  of  selling  tickets  at 
that  particular  time, .  to  remove  trespassers 
from  the  tracks,  and  was  the  statement  of 
Pittman  sufficient  to  give  notice  to  the  agent 
of  the  company  that  Campbell  was  in  fact 
in  peril?  The  statement  that  Campbell  did 
not  move  when  the  negro  Pittman  called  to 
him  does  not  carry  to  our  minds  the  conclu- 
sion that  he  was  unable  to  move,  and  was 
therefore  in  peril.  The  bystanders  whom 
Pittman  notified  at  the  door  of  the  depot 
could  see  Campbell,  and,  so  far  as  the  in- 
stincts of  humanity  were  concerned,  their 
duty  and  their  natural  impulse  to  save  him 
harmless  was  as  great  as  that  of  the  agent 
of  the  railroad  company.  Evidently,  there- 
fore, the  bystanders  did  not  consider  him  to 
be  in  peril,  because  none  of  them  made  any 
effort  to  remove  him  from  the  track.  So  far 
as  the  depot  agent  is  concerned,  he  is  em- 
ployed for  the  specific  purpose  of  selling 
tickets  at  those  periods  or  particular  times 
when  passengers  desire  to  take  passage. 
They  are  not  charged  with  any  duties  to- 
wards those  who  may  be  trespassing  upon 
the  railroad  tracks. 

It  is  most  lamentable  that  the  plaintifTs 
son  lost  his  life,  but  it  cannot  be  assumed 
that  it  was  due  merely  to  negligence,  how- 
ever culpable  it  may  have  been,  and  that 
this  negligence  amounted  to  wantonness  and 
willfulness,  unless  the  negligence  was  that  of 
one  of  the  defendant  company's  servants 
charged  with  some  duty  in  reference  to  the 
tracks  where  the  decedent  was  sitting.  The 
defendant's  depot  agent  could  not  in  any 
view  owe  a  duty  towards  the  deceased  as 
a  trespasser  until  he  discovered  his  peril; 
and,  as  we  view  it,  there  was  not  sufficient 
evidence  to  put  him  on  notice  that  the  de- 
ceased was  in  peril.  But  even  if  the  notice 
he  received  from  Pittman  had  been  sufficient 
to  put  him  on  notice  that  the  deceased  was 
in  peril,  and  he  endeavored  to  stop  the  train, 
although  in  a  negligent  manner,  or  in  the 
wrong  way,  it  was  mere  negligence  or  un- 
skillfulnees  in  stopping  the  train,  and  it 
could  not  be  charged  against  the  railroad 
company  as  wantonness  or  willfulness,  be- 
cause he  was  not  under  any  duty  orlginaUy 
to  stop  the  train  at  alL 

[2]  As  to  the  engineer,  it  is  perfectly  plain 
that.  Just  as  soon  as  the  fact  reached  his 
mind  and  took  lodgment  that  there  was  a 
helpless  man  on  the  track,  he  made  every 
effort  to  stop  the  train.  All  his  conduct  goes 
toward  negativing  a  reckless  or  wanton  state 
of  mind.  It  might  have  been  a  negligent 
mistake  of  Judgment  for  him  to  have  mis- 


taken, and  therefore  to  have  failed  to  heed^ 
the  attempt  at  warning  which  the  bystanders 
undertook  to  give  by  waving  their  hands 
and  throwing  np  their  hats,  bat  this  does 
not  make  his  act  wanton  or  willful.  The 
plaintiff  failed  to  show  that  the  defendant's 
agents  acted  wantonly  or  willfully ;  the  de- 
fendant showed  that  they  did  not.  Hence 
the  verdict  is  contrary  to  the  law,  and  it  is 
our  plain  duty  to  reverse  the  Judgment 
Judgment  reversed. 


(9  G«.  App.  (89) 
ZUBER  T.  SOUTHERN  RY.  CO.  (No.  8,045.) 
(Court  of  Appeals  of  Ckorgia.    July  26,  1911.) 

(SyllahUM  hy  the  Owrt.) 

1.  CaBBIXBS   (i  20*)— RSOTTLATIOlf— RiTun  ov 

Railboao    CoMiasaioif — VioLATioif  ^  Pbn- 

ALTIES— NATUEB. 

The  lums  which  an  offended  shipper  may 
recover  from  a  delinqnent  carrier  under  the  sev* 
eral  storage  rules  of  the  Railroad  Commission 
are  not  penalties  in  the  strict  sense  of  the 
word,  but  are  fixed  civil  punitory  liabilities  (In 
the  nature  of  a  substitute  for  punitive  damages) 
which  the  shipper  has  die  option  of  suing  for 
and  recovering  at  his  election  instiHul  of  pur* 
suing  his  common-law  remedies  for  redressing 
the  same  delinquency. 

[Dd.    Note.— For   other  cases,    see   Ounriers, 
Dec.  Dig.  {  20.*] 

2.  CabBIBRS   (f   10*)— RXOULATIOlf— Rauaoad 

Commission-»-Natubb  anu  Powbbb. 

The  Railroad  Commission  is  an  admlnis* 
trative,  and  not  a  legislative,  body.  It  has  only 
such  powers  as  the  Legislature  has  expressly, 
or  by  fair  implication,  conferred  upon  it, 

[Ed.    Note.— F6r   other   cases,   see   Carriers, 
Dec  Dig.  f  lO.*] 

3.  CoNSTiTunoifAi.  Law   (|  00*)  —  LBonOiA- 

TI VB      PO  WEB8— DXLXGATION  —  AOKIlf  I8TBA- 

TiVE  Bodies. 

Under  the  Constitution  the  (General  Asseih- 
Uy  is  made  the  legislative  body  of  the  state, 
and  it  cannot  dele^te  its  powers;  but  it  may 
confer  upon  administrative  bodies  the  power  to 
make  regulations  and  to  deal  in  a  somewhat 
legislative  way  with  matters  which  are  quasi 
legislative,  but  which  are  predominanUy  admin- 
istrative in  their  nature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  I  60.*] 

4.  CoNSTrrunoifAi.  Law   d  62*)  —  Lbqiola- 

TIVE  POWEBS  —  DELBOATIOII  — '  BSTABLIBH- 

MSNT  OF  Penalties. 

Tlie  general  power  of  imposing  punishment 
for  wrongs  or  neglects  is  a  legislative  fnnction, 
and  this  is  true  whether  the  punishment  is  to 
be  imposed  by  the  infliction  of  a  criminal  pen- 
alty, or  of  civil  Dunitory  liability.  In  some 
cases,  when  the  determination  of  what  would 
be  a  just  and  reasonable  penalty  depends  upon 
a  consideration  of  so  much  data  or  of  so  many 
details  and  exigencies  that  the  Legislature  could 
not  intelli^entlv  and  justly  fix  the  amount  of 
the  penalty  without  further  inquiry  and  investi- 
gation than  is  expedient  in  the  orainary  course 
of  the  passage  of  legislation,  it  may  In  general 
terms  declare  the  punishableness  of  the  thing 
to  be  penalized,  ana  leave  to  an  administrative 
body  or  officer  the  ascertainment  and  declara- 
tion of  what  the  amount  of  the  penalty  should 
be. 

[Bid.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ||  04-102;  Dee.  Dig.  i  62.*] 
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5.  CoNSTiTunoNAi^  Law  ft  62*)^Lboi8lativk 
Powebs—Dbleoation— RAILROAD  ComciB- 
KIS8I0N— Rules  Pbescbibino  Penalties. 
The  question  as  to  what  amount  of  penalty 
should  be  assessed  against  a  railroad  company 
for  delinquency  in  furnishing  cars  and  in  other 
respects  relative  to  its  duty  of  receiving,  for- 
warding, and  delivering  freight  promptly  is  a 
question  involving  inquiry  into  so  many  facts 
and  conditions  capable  of  accurate  ascertain- 
ment onry  "outside  of  the  halls  of  legislation*' 
as  to  maKe  it  a  matter  which  the  Legislature 
could  delegate  to  the  Railroad  Commission: 
provided  that  the  Legislature  itself  in  general 
terms  performed  the  purely  legislative  act  of 
declaring  expressly,  or  by  fair  implication,  that 
the  delinquency  should  be  punishable. 

[Eld.  Note.— For  other  cases,  see  Constitution- 
al Law,   Cent   Dig.  M  94-102;    Dec.   Dig.    | 

d.  Cabbixbs  (I  20*)— Railboad  Commission— 
Rules  Pbescbibino  Penalties. 

As  to  the  matters  dealt  with  in  storage  rule 
9  of  the  Railroad  Commission,  the  Legislature 
declared  the  general  punishableness  of  the  de- 
linquencies there  dealt  with,  and  left  to  the 
Railroad  Conunission  the  working  out  of  the 
details  of  the  penalty,  and  therefore  the  dVil 

J»unitorv  liability  imposed  by  that  rule  is  en- 
orceable.  Prior  to  the  adoption  of  the  act  of 
1907  (Laws  1907,  d.  72),  enlarging  the  powers 
of  the  Railroad  Commission,  the  Legislature 
had  never  declared,  either  expressly  or  by  any 
fair  implication,  that  the  delinquencies  dealt 
with  in  storage  rules  1,  10,  and  £2  of  the  com- 
mission should  be  punishable  otherwise  than  by 
the  infliction  of  the  penalty  of  $250  imposed  by 
the  fourth  section  of  the  act  approved  August 
23,  1905  (Georgia  Laws,  1905,  p.  121);  hence 
so  much  of  those  rules  as  Impose  an  additional 
civil  punitory  liability  is  unenforceable  as  to 
matter  occurring  prior  to  the  passage  of  the 
act  of  1907. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  20.*] 

Error  from  (Tity  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  W.  Zuber  against  the  South- 
ern Railway  Company.  Judgment  of  dismis- 
sal on  demurrer,  and  );»laintifC  brings  error. 
Affirmed. 

Moore  &  Pomeroy  and  W.  W.  Hood,  for 
plaintiff  in  error.  McDanlel,  Alston  &  Black, 
for  d^endant  in  error. 


POWELL,  J.  The  plaintUTs  action  was 
dismissed  on  general  demurrer,  and  only  a 
pure  law  point  is  presented,  namely,  Did  the 
act  of  August  23,  1905  (Georgia  Laws  1905, 
p.  120),  confer  upon  the  Railroad  Commis- 
sion power  to  enact  so  much  of  storage  rules 
1,  10,  and  12  as  names  and  fixes  the  amount 
which  the  shipper  may  recover  from  the  car- 
rier in  the  event  the  latter  is  delinquent  as 
to  the  matters  dealt  with  in  those  rules? 
The  cause  of  action  arose  after  the  passage 
of  the  act  of  1905,  above  referred  to,  and 
prior  to  the  act  of  1907  (Laws  1907,  p.  72), 
enlarging  the  powers  of  the  commission.  The 
case  is  controlled  by  the  law  as  it  stood  in 
the  latter  part  of  the  year  1905,  and  during 
the  year  1906.  It  will  be  difficult  to  under- 
stand the  precise  question  here  presented, 
unless  we  quote  somewhat  at  length  from 


both  the  act  of  1905  and  the  rales  In  ques- 
tion.   The  act  of  1905  is  as  follows: 

"An  act  to  further  extend  the  powers  of 
the  Railroad  Commission  of  this  state,  and 
to  confer  upon  the  commission  the  power  to 
regulate  the  time  and  manner  within  which 
the  several  railroads  in  this  state  shall  re- 
ceive, receipt  for,  forward  and  deliver  to 
its  destination  all  freights  of  every  charac- 
ter, which  may  be  tendered  or  received  by 
them  for  transportation;  to  provide  a  poi- 
alty  for  non-compliance  with  any  and  all  rea- 
sonable rules,  regulations  and  orders  pre- 
scribed by  the  said  commission  In  the  ex- 
ecution of  these  powers,  and  for  other  pur- 
poses. 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  Georgia,  and  it  is  hereby  enact- 
ed by  authority  of  the  same^  that  from  and 
after  the  passage  of  this  act,  the  Railroad 
Commission  of  this  state  shall  be,  and  is,  here- 
by vested  with  full  power  and  authority  to 
make,  prescribe,  and  enforce  all  such  rea- 
sonable rules,  regulations  and  orders  as  may 
be  necessary  in  order  to  compel  and  require 
the  several  railroad  companies  in  this  state 
to  promptly  receive,  receipt  for,  forward  and 
deliver  to  destination  all  freights  of  every 
character  which  may  be  tendered  or  received 
by  them  for  transportation;  and  as  well 
such  reasonable  rules,  regulations  and  orders 
as  may  be  necessary  to  compel  and  require 
prompt  delivery  of  all  freights,  on  arrival 
at  destination,  to  the  consignee. 

"Sec.  2.  Be  it  further  enacted  by  the  au- 
thority aforesaid,  that  whenever  a  shipper 
or  consignor  shall  require  of  a  railroad  com- 
pany the  placing  of  a  car  or  cars  to  be  used 
in  car  load  shipments,  then  in  order  for  the 
consignor  or  shipper  to  avail  himself  of  the 
forfeitures  or  penalties  prescribed  by  the 
rules  and  regulations  of  said  Railroad  Com- 
mission, it  must  first  appear  that  such  ship- 
per or  consignor  made  written  application  for 
said  car  or  cars  to  said  railroad;  provided 
further,  that  such  Railroad  Commission 
shall,  by  reasonable  rules  and  regulations, 
provide  the  time  within  which  said  car  or 
cars  shall  be  furnished  after  being  ordered 
as  aforesaid,  and  the  penalty  per  day  per 
car  to  be  paid  by  said  railroad  company  in 
the  event  such  car  or  cars  are  not  furnished 
as  ordered,  and  provided  further,  that  in  or- 
der for  any  shipper  or  consignor  to  avail 
himself  of  the  penalties  provided  by  the  mles 
and  regulations  of  said  Railroad  Commis- 
sion, such  shipper  or  consignor  shall  like- 
wise be  subject,  under  proper  rules  to  be 
fixed  by  said  commission,  to  the  orders,  rales 
and  regulations  of  said  Railroad  Oommls- 
slon. 

"Sec.  3.  Be  it  further  enacted  by  the  au- 
thority aforesaid,  that  before  any  railroad 
company  is  subjected  to  the  penalties  pro- 
vided by  this  act,  said  Railroad  Commission 
shall  require  said  railroad  company  to  show 
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cause  therefor;  and  if  sufficient  cause  is 
shown  then  said  company  shall  be  relieved 
from  any  further  liability  under  this  act. 

''Sec.  4.  Be  it  further  enacted  by  the  au- 
thority aforesaid,  that  for  the  violation  of 
any  such  rules,  orders  or  reflations,  so  es- 
tablished by  said  commission,  the  railroad 
company  so  offending  shall  incur  a  penalty 
in  a  sum  not  exceeding  two  hundred  and  fifty 
dollars  ($250),  to  be  fixed  by  the  Jury  after 
suit  is  brought  therefor,  under  the  provi- 
sions of  existing  laws  regulating  the  insti- 
tution and  prosecution  of  suits  for  penalties 
Incurred  by  railroad  companies  in  Conse- 
quence of  violations  of  the  rules  and  regula- 
tions prescribed  by  said  commission." 

The  rules  which  are  about  to  be  quoted 
were  prescribed  under  the  first  section  of 
the  act,  but  it  is  important  to  notice,  also, 
the  second  section  because  that  section  and 
storage  rule  9  of  the  commission  adopted  In 
pursuance  of  it  have  been  the  subject  of 
several  decisions  of  the  Supreme  Court  and 
of  this  court;  and  it  will  be  necessary  to 
determine  in  the  course  of  this  discussion 
how  far  the  decisions  which  have  been  made 
as  to  rule  9  affect  the  question  raised  as  to 
these  other  rules  to  which  section  2  does 
not  relate.  The  parts  of  rules  1,  10,  and  12, 
which  are  here  material,  are  as  follows : 

Rule  1:  "(a)  Upon  the  arrival  at  desti- 
nation of  any  and  all  freights,  the  delivering 
line  shall  wittiin  twenty-four  hours  there- 
after, give  to  consignees  thereof  legal  notice 
of  such  arrival.  For  failure  to  give  such 
legal  notice  of  arrival,  the  railroad  company 
at  fault  shall  pay  to  the  consignee  so  offended 
the  sum  of  one  dollar  per  car  per  day  on 
car  load  shipments,  and  one  cent  per  hundred 
pounds  per  day,  on  less  than  car  load  ship- 
ments, for  each  day  during  which  the  terms 
of  this  rule  ifre  not  complied  with." 

Rule  10:  '^Whenever  freight  of  any  char- 
acter, proper  for  transportation,  whether  in 
car  load  quantities  or  less,  is  tendered  to  a 
railroad  company  at  its  customary  place  for 
receiving  shipments,  and  correct  shipping 
instructions  given,  such  railroad  company 
shall  Immediately  receive  the  same  and  is- 
sue bills  of  lading  therefor.  And  when  a 
shipment  is  thus  received,  the  same  must  be 
carried  forward  at  a  rate  of  not  less  than 
fifty  miles  per  day  of  twenty-four  hours 
computed  from  seven  o'dod;  a.  m.,  of  the 
day  following  the  receipt  of  shipment 
•  •  •  For  failure  to  so  receive  or  trans- 
port shipments  as  hereinbefore  provided  for, 
the  railroad  company  at  fault  shall,  within 
thirty  days  after  demand  in  writing  Is  made 
therefor,  pay  to  the  shipper  so  offended,  or 
other  party  whose  interest  is  affected  there- 
by, the  sum  of  one  dollar  per  car,  on  car 
load  shipments,  and  one  cent  per  hundred 
pounds,  subject  to  a  minimum  of  five  cents, 
on  less  than  car  load  shipments,  for  each 
day  or  fraction  thereof,  that  the  terms  of 
this  rule  are  not  complied  with.'* 

Rule  12:  "Railroad  companies  art  required 


to  make  prompt  delivery  of  all  fjrelghts  ux>dd 
the  arrival  thereof  at  destination.  For  fail- 
ure to  deliver  at  freight  depot,  or  to  place  load- 
ed cars  at  an  •  accessible  point  for  unloading 
the  same,  within  forty-eight  hours,  exclusive 
of  Sundays  and  legal  holidays,  computed 
from  seven  o'clock  a.  m.,  the  day  after  the 
arrival  of  same  at  destination  over  its  line, 
the  railroad  company  at  fault  shall  pay  to 
the  shipper  or  consignee  of  such  goods,  one 
dollar  per  day  on  car  load  shipments,  and  one 
cent  per  hundred  pounds  per  day  on  less  than 
car  load  shipments,  for  each  day  or  fraction 
thereof,  that  such  delivery  is  so  delayed." 

By  rule  9  (which,  as  has  been  stated  al« 
ready,  does  not  apply  to  the  case  at  bar,  but 
which  has  been  before  the  courts  for  adjudi- 
cation several  times)  the  carrier  is  required 
to  furnish  cars  for  loading  within  four  days 
after  written  request,  and,  in  case  of  failure, 
allows  the  offended  shipper  to  recover  |1 
per  day  per  car  for  each  day's  delay  In  ex- 
cess of  the  free  time  allowed.  The  plain- 
tiff In  his  petition  alleged  a  number  of  fail- 
ures on  the  part  of  the  defendant  to  comply 
with  the  respective  terms  of  rules  1,  10,  and 
12,  and  a  refusal  on  the  defendant's  part  to 
pay  the  sums  which  the  rules  allowed  as 
a  result  of  these  failures,  and  further  alleged 
that  his  claim  had  been  presented  to  the  Rail- 
road (commission  in  pursuance  of  section  8 
of  the  act  and  had  been  duly  allowed  after 
the  defendant  had  failed  to  show  suffici^it 
cause  to  relieve  it  from  liability.  The  trial 
Judge  held  that  the  commission  exceeded  its 
authority  in  naming  and  fixing  the  amounts 
which  tJie  shipper  might  recover  from  the 
carrier  for  a  violation  of  the  rules  in  ques- 
tion, and  therefore  sustained  the  demurrer 
to  the  plaintiff's  petition. 

[1]  The  exact  nature  of  this  liabmty  which 
attaches  against  the  carrier  and  In  favor  of 
the  shipper  on  account  of  a  violation  of 
these  rules  of  the  Railroad  CSommission,  and 
which  in  the  second  section  of  the  act  of 
1905  is  called  a  penalty,  has  never  been  Ju» 
dlclally  declared.  Some  progress  towards  a 
definition  has  been  made  in  the  cases  of 
Southern  Ry.  Go.  t.  Melton,  183  Qa.  277,  05 
S.  E.  665,  and  of  Southern  Ry.  €k>.  ▼.  Moore, 
183  Ga.  806,  67  a  BL  85,  26  L.  R.  A.  (N.  S.) 
851,  in  the  first  of  which  it  was  held  not  to 
be  a  penalty  in  the  sense  in  which  that  word 
is  used  to  express  the  notion  of  criminal 
punishment  for  wrong;  and  in  the  other  of 
which  it  was  held  not  to  be  such  liquidated 
damages  as  to  preclude  the  shipper  from  re? 
sorting  to  his  common-law  remedy  at  his 
election.  See,  also,  Southern  Ry.  Go.  v.  Atlan- 
ta Sand  Ck>.,  135  Ga.  85,  68  S.  B.  807.  Giving 
due  effect  to  all  of  these  cases,  it  may  be  said 
that  these  rules  fix  a  liquidated  sum  in  the  na- 
ture of  civil  punitive  damages  which  an  of- 
fended shipper  may  recover  from  a  delinquent 
carrier  by  pursuing  the  course  mentioned  In 
the  act,  but  that  the  remedy  thus  given  is  not 
exclusive,  and  the  shipper  may  nevertheless 
at  his  election  bring  his  common-law  action, 
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In  which  event  he  mnat  prove  his  damages 
and  leave  to  the  Jury  the  assessment  of  the 
amonnt  The  question,  therefore,  narrows  to 
this:  Did  the  commission  have  the  power  to 
provide  that  a  breach  of  its  rules  on  the  part 
of  the  carrier  should  result  in  the  shipper's 
having  the  right  to  recover  punitive  damages 
without  further  proof  of  bad  faith  or  any 
of  the  other  elements  which  usually  char- 
acterize punitive  damages,  and  to  recover 
them  in  a  fixed  amount  Instead  of  leaving  the 
amount  to  the  assessment  of  the  Jury  accord- 
ing to  their  enlightened  consciences? 

[2]  It  is  well  settied  that  the  Railroad 
Commission  Is  an  administrative,  and  not  a 
legislative,  body.  It  has  only  such  powers 
as  the  Legislature  has  expressly,  or,  by  fair 
implication,  conferred  upon  it 

[S]  The  Constitution  makes  the  General 
Assembly  the  legislative  body  of  the  state, 
and  it  cannot  delegate  its  general  legislative 
powers.  Nevertheless,  it  may  confer  upon 
administrative  bodies  quasi  legislative  func- 
tions which  it  itself  might  perform,  but  could 
not  so  adequately  perform  directly  as  it 
could  by  delegating  them. 

[4]  For  example,  the  matter  of  declaring 
that  common  carriers  shall  charge  reason- 
able rates  is  a  legislative  function,  and  the 
matter  of  declaring  what  shall  be  a  reason- 
able rate  is  a  quasi  legislative  function,  and 
the  Legislature,  after  outlining  as  its  policy 
for  the  regulation  of  rates  that  they  should 
be  established  upon  a  reasonable  basis,  and 
having  thus  dealt  with  the  strictly  legisla- 
tive phase  of  the  matter,  might  go  forward 
and  declare  specifically  what  the  rate  should 
be  for  this  or  that  particular  service,  thus 
performing  also  the  quasi  legislative  func- 
tion; but  it  would  ordinarily  be  highly  in- 
expedient for  the  Legislature  to  undertake  to 
deal  directly  and  specifically  with  this  latter 
phase,  owing  to  its  limited  facilities  for  ac- 
quiring the  vast  mass  of  data  and  of  partic- 
ular and  technical  details  which  enter  into 
the  fixing  of  rates.  Hence  it  legitimately 
delegates  this  power  to  the  administrative 
body  which  possesses  theqe  facilities — ^the 
Railroad  Commission. 

To  say  that  wrongful  or  neglectful  conduct 
shall  be  penalized  is  such  a  legislative  func- 
tion as  cannot  be  delegated  by  the  Legisla- 
ture. That  this  it  true  as  to  penalties  of  a 
criminal  nature  will  not  be  questioned,  and 
we  believe  that  the  same  principle  applies 
where  a  wrong  or  neglect  is  penalized  by 
giving  the  person  against  whom  the  wrong 
or  neglect  particularly  operates  the  right  to 
recover  punitive  damages  in  a  civil  action. 
In  other  words,  it  is  purely  a  legislative 
function  to  authorize  the  imposition  of  puni- 
tory liability,  whether  that  liability  is  to  be 
enforced  in  a  civil  or  in  a  criminal  action. 
The  L^islature  may  authorize  an  adminis- 
trative body  or  ofllcer  to  make  regulations 
and  may  declare  it  to  be  punishable  for  any 
"Tson  to  violate  those  regulations;  but,  un- 
the  Legislature  itself  gives  its  sanction. 


at  least  in  general  terms,  to  the  Imposition  of 
punishment,  or  of  civil  redress  in  the  nature 
of  punishment,  for  an  act  or  g^ieral  class  of 
acts,  no  merely  administrative  board  can 
provide  for  the  punishment  of  that  act  or 
class  of  acts  and  supply  the  details  of  how 
and  when  the  penalty  or  punislunent  shall 
be  imposed.  Cf.  United  States  ▼.  Grimaud 
(U.  S.  Law  E<d.  advance  sheet,  June  1,  1911} 
220  U.  S.  606,  31  Sup.  Ct  480,  56  U  Ed.  — , 
and  cases  there  cited. 

[S]  As  to  the  portion  of  rule  9  of  the  Rail- 
road Commission  in  which  it  is  provided 
that  the  offended  shipper  may  recover  of  the 
delinquent  carrier  |1  per  day  per  car  for  the 
delay  after  the  specified  free  time  has  ex- 
pired the  Supreme  Court  in  the  Melton  Case, 
supra,  held  that,  since  the  Legislature  had 
declared  that  the  commission  should  make 
the  rule  on  the  subject  and  fill  in  the  details 
and  name  the  penalty,  the  rule  In  this  re- 
spect was  enforceable  and  the  penalty  named 
by  the  commission  collectible.  It  is  plain 
from  a  study  of  the  whole  opinion  in  that 
case  (as  well  as  of  the  opinion  in  the  Atlanta 
Sand  Co.  Case,  supra)  that  the  court  took 
the  view  that,  as  to  this  specified  thing  of 
failing  to  furnish  cars  after  written  demand, 
the  Legislature  had  given  not  only  its  sanc> 
tlon  that  the  delinquency  should  be  pmalls- 
ed,  but  had  in  terms  required  the  commis- 
sion to  name  the  penalty  as  a  part  of  its 
rule  on  the  subject;  and  that,  the  Legisla- 
ture having  performed  the  strictly  legislative 
function  of  declaring  that  the  violation  of 
the  commission's  rule  on  the  subject  should 
be  punishable,  it  did  not  d^egata  a  legisla- 
tive duty,  but  only  a  quasi  legislatiTe  duty, 
which  was  largely  of  an  administrative  char^ 
acter,  to  the  commission  when  it  authorized 
that  body  to  say  how  much  per  day  per  car 
that  penalty  or  punitory  liability  should  be. 
This  ruling  of  our  Supreme  Court,  thus  in- 
terpreted, is  somewhat  of  an  extension  of  the 
doctrine  so  ably  set  forth  by  Mr.  Justice 
Lamar  in  the  Grimaud  Case,  supra,  but  it  is 
an  extension  which  may  be  Justified  by  the 
nature  of  the  subject-matter  of  the  penalty. 

As  to  some  subjects  it  might  be  easy  for 
the  Legislature  not  only  to  declare  that  a 
delinquency  should  be  redressed  by  dvll  or 
criminal  penalty,  but  also  for  it  Justly  to  bb- 
sess  and  fix  upon  the  exact  amount  of  the 
penalty,  or  at  least  to  set  certain  limits^  As 
to  other  subjects;  the  determination  of  the 
amount  of  the  penalty  or  of  the  basis  on 
which  it  should  Justly  be  laid  may  involve 
such  an  amount  of  investigation  and  a  con- 
sideration of  so  many  particular  exigencies 
as  to  make  the  fixing  of  the  amount  of  the 
penalty  only  quasi  legislative  and  predom- 
inantly administrative  In  character;  and  the 
determination  of  what  would  be  a  Just  and 
reasonable  penalty  to  allow  for  a  failure  to 
furnish  the  cars  and  of  what  amount  of  de- 
lay or  free  time  should  elapse  before  liabil- 
ity for  the  penalty  should  begin  would  seem 
to  be  one  of  the  subjects  la  whi<^  tiie  ad- 
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ministratiYe   tiements  predominate.     While 
the  fact  that  the  commissioii  has  dealt  with 
this  sabject  by  laying  a  uniform  penalty  and 
creating  a  uniform  free  time  aa  to  all  daeaes 
of  freight  and  as  to  all  classes  of  carriers 
might  militate  against  the  contention  that 
the  fixing  of  the  penalty  was  a  thing  which 
the  Legislature  could  not  have  easily  done 
directly;  still,  it  must  be  kept  in  mind  that 
it  is  the  nature  of  the  subject  itself,  and  not 
the  manner  in  which  it  has  been  dealt  with 
by   the  administratlye  body,   which   deter- 
mines whether  the  power  to  deal  with  it  has 
been  legally  delegated  or  not,  and  it  may 
readily  be  seen  that  the  fixing  of  a  just  pen- 
alty for  a  violation  of  the  rule  in  question  la 
a  subject  which  the  commission  might  very 
naturally  have  dealt  with  by  entering  into 
the  field  of  partlcularization  and  dasaifica- 
tion.    For  instance,  the  commission,  instead 
of  saying  that  the  free  time  for  furnishing 
all  classes  of  cars* should  be  four  days,  might 
have  said  that  as  to  fruit  cars  one  day  should 
be  allowed,  as  to  grain  cars  two  days,  as  to 
cars  for  cotton  three  days,  as  to  cars  for 
lumber  four  days,  as  to  cars  for  ordinary 
merchandljie  five  days,  and  so  on;  or  it  might 
have  classified  the  railroads,  and  have  said 
that  those  say  in  class  A  with  great  facili- 
ties for  obtaining  and  furnishing  cars  should 
have  two  days,  while  those  in  class  0,  with 
small  facilities,  should  have  four  days,  and 
so  on.    It  might  have  said  that  the  penalty 
for  failing  to  furnish  fruit  cars  should  be  $4 
per  day,  sand  cars  |1  per  day,  and  so  on,  or 
that  the  roads  of  one  class  should  pay  one 
penalty  for  delinquency,  and  that  the  roads 
of  another  class  differently  situated  should 
pay  a  different  amount     As  the  Supreme 
Goart  of  the  United  States  declared  in  Mar- 
shall Field  &  Co.  y.  Clark,  143  U.  S.  694,  12 
Sup.  Ct  605,  36  L.  E^.  294:    **The  Legisla- 
ture cannot  delegate  its  power  to  make  a 
law,  but  it  can  make  a  law  to  delegate  a 
power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes  or  intends 
to  make  Its  own  action  depend.     To  deny 
this  would  be  to  stop  the  wheels  of  govern- 
ment   There  are  many  things  upon  whidi 
wise   and   naeful    legislation   must   yepend 
which  cannot  be  known  to  the  lawmaking 
power,  and  must  therefore  be  a  subject  of  in- 
•quiry  and  determination  outside  of  the  halls 
of  legislation."    The  fact  that  the  Railroad 
Commission  decided  after  investigation  that 
the  matter  of  penalizing  delinquency  as  to 
furnishing  cars  could  be  adequately  and  Just^ 
ly  dealt  with  by  a  simple  and  uniform  rule 
-on  the  subject  renders  that  matter  none  the 
less  a  legitimate  "subject  of  inquiry  and  de- 
termination outside  of  the  halls  of  legisla- 
tion," to  the  end  that  the  action  of  the  law 
which  the  Legislature  itself  enacted  should 
be  adequately  and  Justly  exerted  in  the  gen- 
eral manner  intended.    This  we  conceive  to 
4>e  the  rationale  of  the  ruling  in  the  Melton 


Case,  supra,  and  the  reconcOation  between 
that  caae  and  the  Grimaud  Case,  supra« 

(•]  The  Melton  Case  dealt  with  rule  9  of 
the  commission,  which,  aa  may  be  seen  above^ 
was  adopted  under  the  eiq;>re88  authorization 
of  the  second  section  of  the  act  of  1905.  And 
the  validity  of  that  rule  and  of  the  penalty, 
or  rather  civil  punitory  liability,  provided  in 
it  was  upheld.  The  rules  involved  in  the 
case  at  bar,  so  far  as  the  penalty  feature  la 
concerned,  rest  on  no  such  basis.  The  Legis- 
lature did  not  as  to  the  matters  dealt  with 
in  the  first  section  of  the  act  (and  it  must  be 
kept  in  mind  that  the  rules  here  in  question 
were  adopted  under  the  authority  of  that 
section)  say  anything  as  to  penalty^  except  in 
so  far  as  the  fourth  section  of  the  act  lays 
the  criminal  penalty  of  |260.  As  to  the  dvU 
punitory  liability  which  any  of  these  rules 
impose,  the  entire  act,  except  the  second  seo^ 
tion,  is  silent  so  far  as  any  express  language 
is  concerned. 

Counsel  for  the  plaintiff  in  error  concede 
this,  but  say  that  the  power  to  impose  this 
punitory  liability  is  by  fair  and  necessary  im- 
plication given  also  as  to  the  matters  dealt 
with  in  section  one  of  the  act  They  call 
attention  to  the  fact  that  by  the  language  of 
that  section  as  to  these  matters  the  commis- 
sion "is  vested  with  full  power  and  authori- 
ty to  make  and  enforce  all  sach  reasonable 
ru2«i,  regulations,  and  orders  as  may  be  nee- 
essary  in  order  to  compel  and  require  the 
several  railroad  companies''  to  be  prompt  In 
the  performance  of  the  duties  dealt  with  in 
these  rules.  They  stress  the  words  ''enforce^'' 
**compel,"  and  "require."  We  think  that  It  is 
plain  that  the  Legislature  intended  that  the 
commission  should  make  rules  specifying  the 
time  within  which  the  railroad  companies 
should  perform  the  various  acts  necessary 
to  the  receipt,  forwarding  and  delivery  of 
freights,  and  that  the  time  should  be  so  fixed 
as  to  make  the  companies  act  promptly  $  but 
that  as  to  these  matters  (except  as  to  the 
solitary  case  of  furnishing  cars  dealt  with 
specifically  in  the  second  section)  the  Legis- 
lature evinced  no  intentkm  of  penalizing  de- 
linquendes  by  imposing  any  punitory  dvll 
or  criminal  liability  other  than  the'  penalty 
of  $250  mentioned  in  section  4  of  the  act 
If  the  act  be  construed  in  the  light  of  its 
title,  this  conclusion  becomes  only  the  more 
irresistible.  The  title  of  the  act  reads  thus: 
"An  act  to  further  extend  the  powers  of  the 
Railroad  Commission  of  this  state,  and  to 
confer  upon  the  commission  the  power  to 
regulate  the  time  and  manner  within  which 
the  several  railroads  in  this  state  shall  re- 
ceive, receipt  for,  forward  and  deliver  to  its 
destinadotK  all  freights  of  every  character, 
which  may  be  tendered  or  received  by  them  for 
transportation ;  to  provide  a  penalty  for  non- 
compliance with  any  and  all  reasonable  rules, 
regulations  and  orders  prescribed  by  the 
said  commission  in  the  execution  of  these 
powers*  and  for  other  poxposes*'*    The  title 
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speaks  of  regulations  as  to  "time  and  man-  ]  upon  the  defendant,  and  that  he  was  entitled 
ner,"  and  the  words  "enforce,"  "compel"  and 
"require"  do  not  appear  in  that  context.  The 
title  uses  the  words  "a  penalty"  It  is  true; 
but  these  words  undoubtedly  refer  to  the  pen- 
alty laid  in  the  fourth  section  of  the  act  (and 
It  was  so  expressly  held  in  the  Melton  Case, 
supra),  and  not  to  the  civil  punitory  liability 
imposed  by  these  rules.  If  the  act  itself  had 
not  provided  a  specific  penalty,  thus  giving  a 
punitory  sanction  sufficient  ordinarily  to  in- 
sure obedience,  there  might  be  greater  color 
to  the  argument  that  the  Legislature  in  the 
us  of  the  words  "enforce,"  "compel,"  and  "re- 
quire," as  they  appear  in  the  context  already 
quoted,  evinced  such  a  clear  intention  of 
putting  some  punitory  sanction  back  of  the 
rules  as  to  authorize  the  commission  to  per- 
form the  merely  administrative  function  of 
saying  how  much  that  penalty  oi'  civil  puni- 
tory liability  should  be.  But,  as  it  is,  the 
Legislature  has  named  one  penalty  and  has 
suggested  no  other. 

It  seems  to  us  that  in  the  rules  now  be- 
fore us  the  Railroad  Ck)mmission  attempted 
not  only  to  perform  the  administrative  act 
of  assessing  the  amount  of  a  penalty,  but 
also  to  perform  the  purely  legislative  func- 
tion of  creating  the  element  of  civil  pun- 
ishableness  as  to  things  which  the  Legisla- 
ture bad  not  declared  to  be  punishable  other- 
wise than  criminally.  As  the  Legislature  had 
not  paved  the  way  by  furnishing  in  advance 
the  legislative  object  on  which  the  adminis- 
trative act  was  to  operate,  so  much  of  these 
rules  as  lay  the  penalties  in  question  must 
fall.  As  an  unfertilized  egg,  which  contains 
all  the  elements  of  the  embryonic  chlclsen 
except  that  one  thing  which  distinguishes 
fertile  eggs  from  the  unfertile,  will  not  hatch, 
so  these  rules,  though  they  contain  all  the 
elements  of  a  valid  basis  for  legal  action,  ex- 
cept the  one  vitalizing  thing  of  express  leg- 
islative authorization,  are  legally  sterile,  and 
cannot  support  a  cause  of  action;  and  the 
court  did  not  err  in  sustaining  the  general 
demurrer. 

Judgment  affirmed. 


(9  Ga.  App.  556) 

CAROLINA   PORTLAND   CEMENT  CO.   T. 
MARSHALL.     (No.  3,131.) 

(Court  of  Appeals  of  Georgia.    July  25,  1911.) 

f Syllabus  by  the  Court,) 

1.  Tbial  (I  25*)  — Conduct  iw  Gbnbbal  — 
Right  to  Open  and  Closb. 

When  the  admissions  of  the  defendant  in 
an  action,  without  more,  entitle  the  plaintiff  to 
recover,  and  the  defendant  merely  seeks  to  re- 
coup under  a  contract  which  De  admits  to 
have  been  fulfilled,  the  defendant,  and  not  the 
plaintiff,  has  the  burden  of  proof,  and  conse- 
quent right  to  open  and  conclude  the  argument 
to  the  jury.  The  admissions  of  the  derendant 
in  his  answer  would  have  entitled  the  plaintiff 
to  a  verdict  without  the  introduction  of  any 
testimony;  consequently  the  court  did  not  err 
in  holding  that  the  burden  of  proof  was  cast 


to  open  and  conclude  the  argument  in  the 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  44-75;   Dec  Dig.  |  26.*] 

2.  EviDENClf  (§   150*)— COKPBTBNOT  — RB8UI.T 
OF  EXFEBIMENT. 

There  was  no  error  in  the  admission  of 
the  testimony  which  was  objected  to.  The  tes- 
timony which  was  repelled  was  testimony  aa  to 
experiment,  and  its  admission  or  rejection  was 
within  the  discretion  of  the  judge.  It  cannot 
be  said  that  this  discretion  was  abused.  The 
charge  of  the  court  presented  the  issue  fully 
and  fairly,  and  the  evidence  authorised  th« 
verdict. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §  439;   Dec.  Dig.  |  160.^] 

Error  from  City  Court  of  Macon;  Robe 
Hodges,  Judge. 

Action  by  the  Carolina  Portland  Cement 
Company  against  W.  J.  Marshall.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

Walter  T.  Johnson  and  Ryals,  Grace  &  An- 
derson, for  plaintiff  in  error.  Oliyer  C.  Han- 
cock and  Miller  &  Jones,  for  defendant  In 
error. 

RUSSELL,  J.  [1]  1.  One  of  the  points  most 
vigorously  stressed,  on  the  consideration  of 
the  present  writ  of  error,  was  the  alleged 
error  of  the  trial  judge  in  holding  that  un- 
der the  pleadings  the  defendant  assumed  the 
burden  of  proof,  and  was  entitled  to  the 
opening  and  conclusion.  Some  point  is  made 
upon  the  fact  that  the  judge  permitted  the 
defendant's  counsel  to  state  what  meaning^ 
was  intended  to  be  conveyed  by  his  answer, 
and  that  he  rendered  the  decision  partly  up- 
on the  oral  statement  or  admission  of  the- 
defendant's  counsel.  Of  course,  the  admis- 
sions on  the  part  of  the  defendant  which 
would  entitle  him  to  take  the  burden  of 
proof  and  be  awarded  the  opening  and  con- 
clusion must  appear  in  the  pleadings,  and  the- 
decision  is  to  be  made  by  their  contents,  and 
nothing  else.  However,  in  the  present  case 
the  record  shows  that,  if  the  judge  commit- 
ted error  in  allowing  the  oral  statement  by 
counsel  for  defendant,  the  error  was  harm- 
less, for  by  the  pleadings  it  was  shown  that 
the  defendant  admitted  every  material  thing- 
required  to  authorize  the  plaintiff  to  re- 
cover under  the  form  of  action  brought  by 
him. 

The  petition  was  as  follows: 

"To  the  City  Court  of  Macon: 

"The  petition  of  Carolina  Portland  Cement 
Company  of  Atlanta,  Georgia,  Fulton  county, 
respectfully  shows: 

"(1)  That  W.  J.  Marshall  of  Bibb  county, 
Ga.,  is  indebted  to  plaintiff  in  the  sum  of 
ninety-three  dollars  and  forty-eight  cents 
(93.48),  besides  interest,  upon  an  open  ac- 
count which  he,  said  W.  J.  Marshall,  re- 
fuses to  pay,  copy  of  which  is  hereto  at- 
tached. 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key  No.  Series  4  Rep'r  Indexes. 
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"(2)  That  tbe  Ba!d  W.  J.  Marshall  lias  not 
paid  the  same  nor  any  part  thereof. 

"Wherefore  petition  prays  that  process 
may  issue  requiring  the  said  W.  J.  Marshall 
to  be  and  appear  at  the  next  term  of  said 
court  to  answer  petitioner's  complaint" 

To  this  was  attached  a  sworn  statement 

of  account  as  follows: 

W.   J.  Marshall,   Ltzella,   Oa.,  Bought  of  Carolina 
Portland  Cement  Co. 
1908. 
May  U.    106  bbl.  standard  cement 


424  gx.  

10     42  40 

Less  frt  Sou.  36,280 

243  80 

60  42 

183  88 

Cr. 
Oct.    7.    Bt  cash •• 

BO  00 
10     89  90 

Noy.  80l    By    399    mt     sacks     re- 
turned   ••••• ••• 

89  90 

98  48 

In  the  first  paragraph  of  defendant's  an- 
swer "defendant  denies  paragraph  1  of  plain- 
tiff's petition,  except  that  he  admits  that  he 
is  a  resident  of  Bibb  county,  Ga.;  also  de- 
fendant admits  that  he  refused  to  pay  the 
said  $93.48,  as  alleged  in  said  paragraph  1. 
Defendant  admits  paragraph  2  of  plaintiff's 
petition." 

The  defendant  then  proceeds  to  set  up  in 
his  own  behalf  an  affirmative  issue  by  al- 
leging the  breach  of  an  express  warranty, 
and  that  by  reason  of  the  breach  he  was 
damaged  in  various  particulars  to  an  amount 
specified  in  the  answer;  but  in  paragraph 
4  of  the  answer  he  admits  that  he  bought 
the  cement  and  used  it  The  effect,  then,  of 
the  defendant's  answer,  while  in  a  sense  he 
denied  the  indebtedness  by  reason  of  the 
fact  that  he  claimed  that  the  plaintiff  owed 
him  more  than  he  owed  it,  was  to  admit 
every  fact  necessary  to  be  proved  by  the 
plaintiff  in  order  to  establish  its  case.  He 
admitted  that  he  resided  in  Bibb  county; 
that  he  received  the  cement;  that  the  con- 
tract price  was  that  set  forth  in  the  declar- 
ation; that  he  used  the  cement,  and  that  he 
had  refused  to  pay  for  It  It  is  clear  that, 
unless  he  established  the  affirmative  defense 
he  was  attempting  to  set  up  by  way  of  re- 
coupment, the  plaintiff  must  inevitably  re- 
cover. Therefore  the  burden  of  proof  was 
cast  upon  him,  and  the  plaintiff,  not  being 
required  to  maintain  the  affirmative  of  the 
proposition,  was  relieved  of  the  necessity  of 
offering  any  testimony  in  support  of  its  case 
as  laid. 

[2]  2.  Though  there  are  several  exceptions 
in  the  record,  this  is  the  only  proposition  to 
which  it  is  necessary  to  make  special  ref- 
erence. The  evidence  in  regard  to  the  test 
to  which  the  dam  was  subjected  by  a  freshet 
subsequent  to  the  one  in  which  the  dam  con- 
structed of  the  standard  cement  was  washed 
away  was  admissible  as  a  circumstance  like- 


ly to  illustrate  the  value  of  the  cement  first 
used,  and  the  cost  of  the  dam  as  a  whole  was 
one  of  the  factors  which  would  enable  a 
jury  to  determine  wliat  was  the  probable 
loss  of  the  defendant  in  using  the  worthless 
cement,  if  the  jury  found  it  to  be  worth- 
less. The  testimony  that  the  standard  ce- 
ment was  used  with  good  effect  In  perform- 
ing other  contracts  might  have  been  admit- 
ted without  error ;  we  think  we  would  have 
admitted  it,  but  it  is  well  settled  that  the 
admission  of  evidence  of  experiment  is  a 
matter  peculiarly  within  the  discretion  of 
the  trial  judge,  and  it  cannot  be  said  that  in 
this  instance  that  discretion  was  abused. 
One  of  the  exceptions  to  the  charge  of  the 
court  (which  is  presented  in  several  different 
ways)  is  that  the  court  laid  down  the  same 
rule  or  measure  of  proof  necessary  to  estab- 
lish indirect  or  consequential  damages  as 
it  applied  in  the  case  of  direct  damage ;  but 
on  an  examination  of  the  charge  as  a  whole 
we  do  not  find  the  exception  to  be  well  taken. 
Judgment  affirmed. 


(9  Ga.  App.  609) 
KING  v.  STATE.     (No.  8,140.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(Byllahus  ly  the  Court.} 

1.  Criminal  Law   ({   668*)— Statbmbrt  bt 

ACCUSBD. 

In  the  exerdse  of  his  statutory  right,  the 
accused  is  authorized  to  nuike  any  statement  to 
the  jury  in  his  defense  that  he  may  deem  neces- 
sary, and,  so  long  as  he  confines  himself  to  tiie 
transaction  under  investigation,  this  right  can- 
not be  restricted  by  the  trial  judge.  This  does 
not  mean,  however,  that  the  accused  can  occupv 
the  time  of  the  court  in  making  wholly  irrel- 
evant statements,  entlreljr  inapplicable  to  the 
case,  and  the  judge,  in  his  discretion,  can  in- 
terrupt him  when  he  is  doing  so,  and  instruct 
him  to  confine  his  statement  to  the  case.  Cox- 
well  V.  State,  66  Ga.  309. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  H  1584-1690;    Dec.  Dig.  | 

Russell,  J.,  dissenting  in  part 

2.  Review  oif  Afpxai.. 

No  matenal  error  of  law  appears,  and  the 
verdict  is  fully  supported  by  tbe  evidence. 

Brror  from  Superior  Court,  Barly  County ; 
W.  a  Worrill,  Judge. 

H.  T.  King  was  convicted  of  carrying  a 
concealed  weapon,  and  he  brings  error.  Af- 
firmed. 

Glessner  &  Park,  for  plaintiff  in  error. 
J.  A.  Laing,  Sol.  Gen.,  by  £U  R.  Arnold,  for 
the  State. 

HILL,  C  J.    Judgment  affirmed. 

RUSSELL^  J.  (dissenting).  I  do  not  dis- 
sent from  the  clear  statement  of  the  abstract 
principle  announced  by  Chief  Judge  HILL  in 
the  first  paragraph  of  the*  decision,  but  I 
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differ  from  my  Associates  as  to  Its  applica- 
bility to  the  facts  appearing  in  the  present 
record.  We  all  agree  in  the  assertion  of 
the  general  principle  that  the  defendant  has 
the  right  to  make  Jnst  such  statement  as 
he  may  see  proper  in  his  own  behalf,  yet 
that  there  are  some  Instances  in  which  the 
conrt  is  not  only  authorized,  but  may  be  re- 
quired, to  interfere  with  defendant's  going 
into  matters  entirely  disconnected  with  the 
trial.  However,  many  facts  which  might 
not  be  competent  or  relevant  as  testimony 
might  corroborate  a  defendant's  statement 
or  tend  to  prove  its  truth.  For  Instance,  a 
man  prosecuted  for  carrying  a  concealed  pis- 
tol, as  this  defendant  was,  might  be  able  to 
Impress  the  Jury  more  strongly  with  the 
truthfulness  of  his  denial  that  the  pistol  was 
concealed  by  going  into  a  detailed  account 
as  to  why  he  had  the  pistol  at  all,  and  the 
purpose  for  which  he  was  carrying  it,  or  by 
detailing  circumstances  which  would  lead  a 
reasonable  mind  to  conclude  that  it  was  in- 
credible that  under  the  circumstances  he 
could  have  had  a  pistol  at  all,  if  (as  in  the 
present  instance)  he  denied  having  a  pistol 
altogether.  I  think  that  the  statement  which 
the  court  prevented  the  accused  from  making 
falls  within  this  rule.  'The  reasons  why,  in 
my  Judgment,  the  law  intended  that  the  ut- 
most liberality  should  be  allowed  the  de- 
fendant in  the  making  of  a  statement  are 
9et  forth  in  Richardson  v.  State,  3  Ga.  App. 
313,  69  8»  B.  910. 


(9  Ga.  App.  628} 

GUTHRIE  et  al.  v.  STATE.    (No.  8,465.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(Byttdbu9  hy  the  Court.) 

1.  Review  on  Appbai.. 

The  evidence  is  sufficient  not  only  to  snv 
port  a  finding  that  the  defendants  were  guilty 
of  a  riot,  generally  spealdsig,  but  also  that 
they  committed  it  in  the  particular  manner 
and  with  the  partieular  intent  set  fiprtfa  in  the 
accusation. 

2.  Cbikinal   Law   (|  829*)— Irstbvotions^ 
Refusal. 

The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  fairly  covered  in  the  general 
charge  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  §  2011 ;   Dec.  Dig.  |  829.*] 

8.  Rulings  of  Coubt. 

No  material  error  appears. 

Error  from  City  Court  of  Nashville;  J.  G. 
Cranford,  Judge. 

S.  F.  Guthrie  and  others  were  convicted  of 
riot,  and  bring  error.    Affirmed. 

J.  P.  Knight,  W.  G.  Harrison,  and  W.  C. 
Lankford,  for  plaintiffs  in  error.  J.  H.  Gary, 
Sol.,  and  Hendricks  &  Christian,  for  the 
State. 

« 

POWEU^  J.    Judgment  affirmed. 


(9  GkL  App.  5S9> 
PUCKHTT  v.  80UTHEIRN  RT.  CO. 
(No.  3,007.) 

(Court  of  Appeals  of  (Georgia.    Aug.  4»  1911.> 
(ByttdbuB  hy  the  CourU) 

CaBRIKBS   (I   356*)— EtrSCTlON   of   PASSBNaSB. 

The  damages  sued  for  in  this  case,  if 
proved,  would  be  recoverable  under  the  deci- 
sions of  the  Supreme  Court  in  Head  v.  Georrift 
Pacific  Ry.  Co.,  79  Ga.  360,  7  8.  B.  217.  U 
Am.  St.  Rep.  434,  and  Georgia  Railroad  A 
Banking  Co.  v.  Dougherty,  86  Ga.  744,  12  & 
E.  747,  22  Am.  St.  Rep.  499.  The  court  exied 
m  dismissing  the  petition. 

[Bd.  Note.— For  other  cases,  se^  CarrienL 
Cent  Dig.  If  1423-1432 ;   Dec  Dig.  |  356.*] 

Error  from  City  Court  of  Floyd  Coonty; 
W.  J.  Nunnally,  Judge. 

Action  by  Heller  Puckett  against  the  Sontb^ 
em  Railway  Company.  Judgment  for  de* 
fendant,  and  plaintiff  brings  error.  Be- 
versed. 

Ennis  &  Sbaw,  f6r  plaintiff  in  erroir.  Mad- 
dox,  McCamy  &  Sbumate  and  Qeo.  A.  B. 
Harris  &  Sons,  for  defendant  in  erros. 

HILI^  d  J.   Judgment  reversed. 

(9  Oa.  App.  688> 

GIIiPIN  v.  SMITH.     (No.  2,872.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(SyUahua  fiy  the  0<mrtj 

1.  Appeal  and   Bbbok  (i  1005*)— Rxvnw^ 
Conflicting  Bvidxncx. 

The  evidence  on  the  main  point  involved 
(that  is,  as  to  whether  the  defendant  bought 
the  property  with  actual  notice)  was  in  such 
conflict  aa  to  make  the  finding  of  the  juiy,  ap- 
proved by  the  trial  judge,  conclusive  upon  tms 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8949;   Dec.  Dig.  flOOB.*] 

2.  EhriDBNCB   ({   853*)  ^  DocxnoBNTASr   Bvi- 
DENcs— Private  WairxNoa 

Although  a  paper  is  signed  by  mark,  and  is 
neither  attested  nor  recorded,  it  is  admissible 
in  evidence  when  its  execution  is  directly  prov* 
ed  by  one  who  ikiw  it  signed. 

[E3d.  Note.— For  other  cases,  see  Dridenee. 
Cent.  Dig.  |{  1404^-1431;    Dec.  Dig.  |  353^ 

Error  from  City  Court  of  Bainbridge; 
W.  M.  Harrell,  Judge. 

Action  between  J.  H.  GUpin  and  N.  J* 
Smith.  £^m  the  jud^ent,  Gilpin  brings  er» 
ror.    AArmed. 

E.  S.  liongley,  for  plaintiff  In  error.  B.  G«. 
Hartsfield,  for  defendant  in  error. 

RUSSE£4l^  J,    Judgment  affirmed. 


(»  0&.  App.  59S) 

HERNDON  V.  STATE.    (No.  3,089.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1911.) 

(SyUahus  ly  the  OourtJ 

"L  Intoxicating  Liquobb  ({  109*)— Illboal 
Sale— Evidence.  . 

The  case  on  its  merits  is  controlled  by  Ses- 
sions V.  State,  6  Ga.  App.  338,  84  S.  BS.  1101  (3), 


■V9* 
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and  by  Plammer  t.  State,  8  Oa.  App.  879,  89  8. 
B.  2& 

[E^.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent.  Dig.  {  188;  Dec.  Dig.  |  169.*] 

2,  Nbwlt  Discovered  Evidence. 

Tlie  alleged  newly  discovered  testimony  is 
insufficient  to  require  a  new  trial. 

Error  from  City  Court  of  Dublin;  K.  X 
Hawkins,  Judge. 

Sam  Hemdon  was  convicted  of  a  yiolation 
of  the  liquor  law,  and  brings  error.  Af- 
firmed. 

8.  P.  New  and  R.  Earl  Camp,  for  plaintiff 
In  error.    W.  C.  Davis,  Sol.,  for  the  State. 

RUSSELL^  X    Judgment  aflirmed. 


(9  Oft.  App.  607) 

6BOROIA  S.  ft  F.  RY.  CO.  t.  DU  ROSE. 

(No.  3,127.) 

(Oonrt  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(8yllahu$  by  <h#  Court.) 

OAaaiKBS  (I  408*)— lAss  of  Ragoaq»— Rub- 
den  OF  Phoof. 

The  evid^ce  authorizes  the  verdict 
[BM.    Note.— For   other   cases,    see    Carriers, 

Cfent.  Dig.  {§  1557-1571;   Dec.  Dig.  {  408.*] 

Error  from  Superior  Court,  Ribb  County; 
W.  H.  Felton,  Judge. 

Action  by  A  li^  Du  Rose  against  the 
Georgia  Southern  A  Florida  Railway  Com- 
pany. From  a  judgm^t  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

Jno.  I.  Hall  and  Hardeman,  Jones,  Calla- 
way &,  Johnston,  for  plaintiff  in  error.  Sid- 
ney W.  Hatcher,  for  defendant  in  error. 

.     9 

.  HILL,  C  J.  ^e  brief  filed  for  the  rail- 
way company,  plaintiff  in  error,  opens  with 
the  following  sentence:  'There  is  no  error 
in  the  charge  of  the  court,  or  in  any  ruling 
of  the  court  upon  the  trial.  '  A  new  trial 
should  have  been  granted  because  the  ver- 
dict was  contrary  to  the  undisputed  evi- 
dence.^* The  correctness  of  the  statement 
contained  in  the  first  sentence  above  quoted 
is  fully  concurred  in,  and  no  error  of  law  is 
complained  of.  A  careful  consideration  of 
the  evidence  leads  this  court  to  a  directly 
opposite  conclusion  from  that  stated  in  the 
second  sentence  above.  The  plaintiff  in  er- 
ror, as  the  initial  carrier,  did  not  successfully 
carry  the  burden  ot  proof  by  showing  that 
the  cohtents  of  the  baggage  of  a  passenger 
intrusted  to  its  care  had  not  been  stolen 
while  the  baggage  was  in  its  own  possession. 
Resides,  the  most  reas6nable  deduction  from 
the  undisputed  evidence  was  that  the  con- 
tents of  the  baggage  had  been  stolen  by  an 
employ^  of  the  initial  carrier,  and  before  the 
baggage  l^ad  been  delivered  by  the  initial  car- 
rier to  the  connecting  carrier. 
Judgment  afiirmed. 


(9  Ga.  App.  690 
WALiDEN  et  aL  v.  STATE.    (No.  2,947.) 
(Court  of  Appeals  of  (Georgia.    Aug.  4,  1911.) 

(Syllabus  hy  the  Court.) 

1.  CanciNAL  Law  (|  1070*)— Joiht  Writ  of 
Ebbob— Denial  of  New  Tbial. 

Several  persons  were  jointly  indicted,  joint- 
ly tried,  and  jointly  convicted.  All  but  two 
of  the  defendants  voluntarily  complied  with 
the  judgment  and  sentence  of  the  court,  and 
these  two  filed  a  joint  motion  for  a  new  trial, 
which  was  overruled,  and  they  brought  the  case 
to  this  court  on  a  joint  writ  of  error  from  the 
judgment  overruling  their  motion  for  a  new 
trial.  Held  that,  having  been  jointly  indicted, 
jointly  tried,  and  jointly  convicted  they  had 
the  right  to  bring  a  joint  writ  of  error  to 
this  court  to  review  the  judgment  ovnruling 
their  joint  motion  for  a  new  triaL  The  fact 
that  the  others  who  were  jointlv  indicted  and 
convicted  with  them  failed  to  join  them  in  the 
motion  for  a  new  trial,  but  voluntarily  com- 
plied with  the  judgment  and  sentence  of  the 
court,  does  not  affect  the  right,  of  those  who 
do  except 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  H  2700,  2701;    Dec  Dig.  i 

2.  Cbiuinax.  Law  (f  1186*)— Appeal— Pboof 
OF  Venus. 

The  brief  of  evidence  fails  to  show  any 
proof  of  venue,  and  for  this  reason  alone  this 
court  is  compelled  to  grant  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw,  Clent  Dig.  ||  3215-8230;  Dec  Dig.  | 
1186.*} 

Error  from  City  Court  of  CJalro;  J.  E. 
Singletary,  Judge. 

Jerry  Walden  and  others  were  convicted  of 
crttne,  and  bring  error.    Reversed. 

R.  C.  B^l  and  J.  Q.  Smith,  for  plaintiffs 
in  error.    W.  J.  Willie,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reveraed. 


(9  Ga.  App.  613> 
VAUGHAN  v.  STATE.    (No.  8,265.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1911.) 

(8yllaJ>u9  hy  the  Court,) 

1.  Ceiminal  Law  (|  874*)— PoLLiifo  Junt— 
Waivsb  of  Right. 

The  right  to  poll  the  jury  is  lost  as  soon  as 
the  jury  has  dispersed  and  again  becomes  a  part 
of  the  general  .public;  and  where  the  accused 
in  a  criminal  case  consents  that  the  jury  may 
disperse  when  tbey  have  fonnd  their  verdict 
and  they  do  separate  aad  disperse,  leaving  the 
verdict  In  the  possession  of  the  foreman  to  be 
returned  into  court  next  morning,  the  right  to 
poll  the  jury  is  lost,  and  cannot  be  asserted  by 
any  reassembling  of  the  jury,  when  the  verdict 
is  delivered  by  the  foreman  to  the  cleric  of 
the  court  in  pursuance  of  the  agreement.  Pres- 
cott  V.  City  Council  of  Augusta,  118  Ga.  549, 
45  S.  E.  431;  Hopkins  v.  State,  6  Ga.  App. 
403,  65  S.  B.  57. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent.  Dig.  K  2085-2088;  Dee.  Dig.  | 
874.*] 

2.  Review  on  Appeal. 

There  is  no  exception  as  to  any  error  of 
law,  other  than  that  dealt  with  in  the  foregoing 
headnote,  and  the  verdict  is  supported  by  the 
evidence. 
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Error  from  City  Court  of  Franklin;  Frank 
fi.  Loftln,  Judge. 

Grady  Vaughan  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  C.  Hodnett,  for  plaintiff  In  error.  D. 
B.  Whltaker,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

C9  Oa.  App.  583) 

FARMEEtS*  ft   MERCHANTS'   BANK  T. 
PIRKLE  et  al.    (No.  2,911.) 

(Conrt  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(ByUahus  hy  the  Cowri,) 

1,  Appeal   and   Erbob   (tt  76,   82^)— Futal 

JUOOICBNT. 

An  entry  of  default  is  not  a  final  Judg- 
ment, nor  is  a  judgment  granting  or  refusing  to 
grant  a  motion  to  open  a  default 

[E3d.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ${  426,  478;  Dec  Dig.  {{ 
76,  si.*} 

2.  Pbematubk  Bill  or  Exoeptionb. 

The  bill  of  exceptions  is  prematurely 
i>rought;  but,  owing  to  the-  facts  presented, 
leave  is  granted  that  the  bill  of  exceptions  ten- 
'dered  as  a  final  bill  may  operate  as  exceptions 
pendente  lite. 

Error  from  City  Court  of  Hall  County; 
Geo.  K.  Looper,  Judge. 

Action  by  B.  E.  Plrkle  and  others  against 
the  Farmers*  ft  Merchants'  Bank.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Dismissed. 

C.  L.  Harris  and  B.  P.  Galllard,  Jr.,  for 
plaintiff  In  error.  A.  C  Wheeler,  for  de- 
fendants In  error. 

RUSSELL,  J.  Writ  of  error  dismissed, 
with  direction. 


i9  GkL  App.  684) 

WILSON  V.  McBACHERN.     (No.  2.957.) 
<Court  of  Appeals  of  Georgis.     Aug.  4,  1911.) 

(ByUdbuB  hy  the  Court.) 
BiiXB  AND  Notes  (SS  129,  149^)— Gabnish- 

MENT  (§  38*)— PbOPBBTT  SUBJECT— POSTDAT- 
ED Check. 

A  postdated  check,  or  one  which  bears  a 
4ate  subsequent  to  that  of  its  ^actual  issue,  is 
payable  on  or  after  the  day  of  its  date,  beins 
fn  effect  the  same  as  if  it  had  not  been  issued 
until  that  date;  but  in  the  meantime  it  is  a 
negotiable  instrument,  and  the  drawer  thereof 
cannot  be  charged  as  garnishee  of  the  payee, 
unless  it  afBirmatively  appears  that  at  the  time 
of  the  rendition  of  the  Judgment  against  the 
garnishee  the  check  had  become  due,  and  was 
still  the  property  of  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  288,  373 ;  Dec  Dig.  H 
129,  149;^  Garnishment,  Cent  Dig.  i  74; 
Dec  Dig.  {  3&*] 

Error  from  City  Court  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Action  by  D.  E.  McEachem  against  Mrs. 
Zada  Ingraham,  and  attachment  levied  on 
J.  A.  Wilson.     Treverse  to  answer  to  gar- 


nishee sustained  and  motion  for  new  trial 
overruled,  and  he  brings  error.    Reversed. 

Fred  T.  Lanier,  for  plaintiff  In  error.  B. 
Lee  Moore,  for  defendant  in  error. 

HILL,  a  J.  On  July  e,  1907,  McEachem 
sued  out  an  attachment  against  Mrs.  Zada 
Ingraham.  This  attachment  was  on  the 
same  day  levied  by  service  of  summons  <^ 
garnishment  upon  Wilson,  plaintiff  in  error. 
His  answer  denying  indebtedness  was  trav- 
ersed and  the  Jury  sustained  the  traverse, 
and  the  garnishee's  motion  for  a  new  trial 
was  overruled.  In  support  of  the  travnae 
the  following  facts  were  proved:  In  Mardi, 
1907,  Wilson,  the  garnishee,  being  indebted 
to  Mrs.  Zad^  Ingraham  in  the  sum  of  $480, 
paid  this  indebtedness  by  cash  and  a  duebUl, 
and  on  July  4,  1907,  he  took  up  this  duebUl 
from  Mrs.  Ingraham,  giving  her  therefor  his 
checlc  on  the  Bank  of  Statesboro.  There  is 
some  slight  question  in  the  evidence  whether 
this  check  was  for  $240  or  $283,  and  also 
some  slight  question  whether  the  check  was 
dated  on  July  4,  1907,  or  whether  it  was  a 
postdated  check,  being  dated  October  1,  1907. 
The  Jury  were  fully  authorised  to  believe 
from  the  evidence  that  the  amount  of  the 
check  was  $283,  and  that  it  was  issued  and 
delivered  by  Wilson  to  Mrs.  Ingraham  on 
the  4th  day  of  July,  1907,  and  that  it  was 
actually  dated  October  1,  1907.  When  the 
summons  of  garnishment  was  served  on  Wil- 
son July  6,  1907,  Mrs.  Ingraham  had  the 
check  in  question  In  her  possession,  and  on 
or  about  July  12th  she  made  an  effort  to  get 
the  bank  upon  which  the  check  was  drawn 
to  cash  the  same,  but  the  bank  refused  to 
cash  It,  on  the  ground  that  it  was  postdated. 
On  July  16,  1907,  the  J.  W.  Olliff  Company, 
at  the  Instance  of  Perry  Roontree,  cashed 
the  check  for  Mrs  Ingraham,  after  deducting 
from  the  face  thereof  an  account  which  she 
owed  this  firm,  and  on  this  date  Wilson,  the 
garnishee,  took  up  this  check  from  the  firm 
of  J.  W.  Olliff  Company  by  giving  his  prom- 
issory note  therefor  for  $283,  due  October  1, 
1907.  On  the  trial  the  Judge,  over  the  objec- 
tion of  the  defendant,  admitted  the  testi- 
mony of  the  bank  offidala  that  Mrs.  Ingra- 
ham attempted  to  have  the  check  cashed* 
and  that  the  check  was  for  $283  and  was 
dated  October  1,  1907.  This  evidence  was 
admitted  after  preliminary  proof  that  the 
garnishee,  Wilson,  had  been  served  with  no- 
tice to  produce  the  check  which  he  had  given 
to  Mrs.  Ingraham  for  $283,  and  that  he  had 
not  produced  it  Objection  was  also  made  to 
the  introduction  of  an  entry  from  tlie  Jour- 
nal of  J.  W.  Olliff  Company,  showing  that 
the  company  had  cashed  the  dieck  in  ques- 
tion on  July  16, 1907,  and  that  the  garnishee 
had  on  that  day  taken  up  the  check  and 
substituted  therefor  his  note  due  October  1, 
1907,   for   $283.     This  entry  was  admitted 
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after  preliminary  proof  that  the  book  on 
which  it  was  entered  was  the  book  of  orlsr- 
Inal  entries  kept  by  J.  W.  OUlfF  Company. 

The  following  excerpt  from  the  charge  of 
the  court  is  also  excepted  to :  "I  charge  you 
further  that  if  you  find,  from  the  evidence 
in  this  case,  that  the  garnishee  drew  a  check 
for  the  indebtedness  existing  at  the  time,  on 
July  4,  1907,  in  favor  of  Mrs.  Zada  Ingra- 
ham,  on  the  Bank  of  Statesboro,  and  you 
find  that  he  parted  from  that  check  on  July 
4,  1907,  and  it  was  not  regularly  negotiated, 
and  was  dishonored  and  payment  refused, 
then  the  garnishee  would  be  liable,  and  the 
plaintiff  would  be  entitled  to  recover  in  this 
case."  It  is  insisted  that  this  charge  is  er- 
ror and  does  not  state  the  law  applicable  to 
the  evidence  in  the  case.  There  is  no  merit 
in  the  objections  made  to  the  admissibility 
of  the  testimony  in  view  of  the  preliminary 
proof. 

The  charge  of  the  court  objected  to  did  not 
state  the  law  applicable  to  the  facts,  and 
was  calculated  to  mislead  the  Jury!  There 
was  no  evidence  whatever  that  the  check 
had  been  dishonored.  The  evidence  did 
show  that  its  payment  was  refused  by  the 
bank  because  the  day  of  its  date  had  not 
arrived,  and  it  further  discloses  the  fact 
that  the  check  had  been  cashed  by  the  J. 
W.  OllifF  Company  for  the  payee,  Hrs.  Ingra- 
ham,  before  the  day  of  its  date.  Now,  A 
postdated  check,  or  one  which  bears  a  date 
subsequent  to  that  of  its  actual  issue,  is 
payable  on  or  after  the  day  of  Its  date,  being 
in  effect  the  same  as  if  it  had  not  been  is- 
sued until  that  date^  The  failure  of  the 
bank  to  pay  the  postdated  check  until  the 
day  of  its  date  was  not  a  dishonor  of  the 
check.  It  would  not  be  dishonored  unless 
it  was  presented  on  the  day  of  its  date  and 
payment  was  then  refused*  And  the  fact 
that 'the  bank  refused  to  pay  a  postdated 
check  before  the  day  of  its  date  would  not 
of  itself  render  liable  the  drawer  of  the 
check,  who  had  been  served  with  summons 
of  garnishment  before  the  day  of  the  date 
of  the  check.  While  the  drawer  of  a  post- 
dated check  can  be  garnished  as  debtor  of 
the  payee  with  respect  to  the  debt  for  which 
the  check  was  given,  no  Judgment  should  be 
rendered  against  the  drawer  of  the  check 
as  garnishee  unless  it  is  affirmatively  shown 
that  at  the  time  of  the  rendition  of  the 
Judgment  the  check  had  become  due,  and 
was  still  the  property  of  the  original  payee. 
A  postdated  check  payable  to  the  order  of 
the  payee  is  in  effect  a  negotiable  instru- 
ment, and  before  this  negotiable  instrument 
is  due,  the  maker  thereof  cannot  tell  to 
whom  he  will  owe  It  at  maturity,  because  his 
obligation  is  not  to  pay  it  to  any  particular 
person^  but  to  the  holder  at  maturity,  whom- 
soever he  may  be;  and  for  the  court  to  ren- 
der a  Judgment  against  the  garnishee,  on 
such  a  negotiable  instrument,  as  the  debtor 
of  the  original  payee,  necessarily  assumes 
that  the  payee  is  the  holder  of  the  note  or 


chedc  When  the  same  feU  due,  and  this  the 
court  cannot  assume  to  be  the  fact,  for  the 
instrument  may  In  the  meantime  and  before 
maturity  have  been  transferred  to  an  inno- 
cent bona  fide  holder  for  value,  who,  as 
such  holder,  would  be  protected  in  his  tltle^ 
notwithstanding  the  shaker  of  the  negotiable 
instrument  had  been  served  with  the  sum- 
mons of  garnishment  requiring  him  to  an- 
swer what  he  was  indebted  to  the  payee 
who  may  have  been  the  owner  of  the  nego- 
tiable instrument  at  the  time  of  the  service 
of  the  sununons. 

The  rights  of  a  purchaser  for  value  before 
maturity  and  without  notice  are  paramount 
to  those  of  a  garnishing  creditor,  and  the 
doctrine  of  lis  pendens  does  not  apply  to 
negotiable  instruments  not  due,  and  the 
summons  of  garnishment  on  the  maker  of 
such  an  instrument  does  not  Impound  the 
fund  in  his  hands  so  that  the  transfer  of 
the  instrument  in  good  faith  before  maturity 
would  not  defeat  the  claim  of  the  creditor. 
MIms  V.  West,  88  Ga.  18,  95  Am.  Dec.  879. 
The  bank  upon  which  the  check  in  question 
was  drawn  had  the  right  to  refuse  to  pay 
it  in  July,  because,  by  its  date,  it  was  not 
to  be  paid  until  the  following  October;  but 
this  was  no  dishonor  of  the  check.  The 
payee  of  the  check,  it  being  a  negotiaMe  in- 
strument, could  transfer  it  before  maturity^ 
for  value,  and  if  the  transferee  took  it  with- 
out notice  of  any  defect  or  defense,  or  of 
any  summons  of  garnishment  on  the  maker 
of  the  check,  and  bought  it  in  good  faith, 
paying  value  therefor,  then  the  maker  of 
the  check  could  not,  under  the  law,  have 
been  liable  as  garnishee.  The  maker  of  the 
check  had  the  right  to  take  it  up  and  pay  it 
in  the  hands  of  the  transferee,  even  after 
the  service  of  summons  of  garnishment  had 
been  made  upon  him,  because  the  holder  of 
the  check  was  his  creditor,  and  not  the  orig- 
inal payee.  We  are  inclined  to  think  from 
the  evidence  that  the  Jury  might  have  in- 
ferred that  the  J.  W.  Oil  iff  Company  were 
not  in  fact  bona  fide  holders  of  this  check, 
but  that  in  cashing  It  before  its  date  they 
were  endeavoring  to  aid  Mrs.  Ingraham,  the 
original  payee,  in  avoiding  the  effect  of  the 
summons  of  garnishment  which  had  been  is- 
sued in  the  case  and  served  upon  the  drawer 
of  the  check.  At  least  this -question  was^ 
under  all  the  circumstances,  issuable.  But 
the  charge  of  the  court  ignored  entirely  the 
legal  effect  of  the  transfer  of  the  check  to 
J.  W.  OUiff  Company,  and  eliminated  from 
the  Jury  any  position  which  they  may  have 
occupied  as  a  bona  fide  transferee  of  the 
check,,  and  in  effect  instructed  the  Jury  that 
they  might  find  the  garnishee  liable  on  the 
check  without  reference  to  the  intervening 
rights  of  a  bona  fide  purchaser  thereof  be- 
fore maturity.  In  other  words,  under  the 
charge  of  the  court,  the  maker  of  this  check 
may  have  been  called  upon  to  pay  not  only 
the  check,  but  also  the  debt  represented  by 
the  check,  as  garnishee,  to  the  garnishing 
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creditor,  and  again,  aa  maker  of  the  dieck, 
to  the  bona  fide  bolder  thereof.  It  la  well 
settled  that  no  Judgment  can  be  legally  ren- 
dered against  a  garnishee  unless  such  Judg- 
ment when  satisfied  would  protect  him 
against  a  subsequent  suit  to  recoTer  the  same 
debt 

Because  of  the  efror  contained  In  the 
charge  excepted  to,  as  above  discussed,  we 
are  constrained  to  grant  another  trIaL 

Judgmoit  reversed. 

0  Qa.  App.  006) 

J.  W.  McOABBITT  k  00.  t.  THOMAS. 

(No.  3,009.) 

(Court  of  Appeals  of  Gkorgia.     Aug.  4,  1011.) 

(ByUahui  fty  the  Court,) 
Justices  or  ths  Peacs  ({  169*)— Appkai/— 

BOND-^SUTnCIENCT. 

Where  a  defendant  in  attachment  has  re- 
plevied the  property  levied  upon,  giving  the  stat- 
utory bond,  and  has  also  filed  a  traverse  to 
the  grounds  of  the  attacfament,  and  the  plain- 
tiff in  attachment  elects  to  take  a  general  jadg- 
ment,  but  does  not  dismiss  the  attachment,  and 
the  defendant  appeals  to  the  superior  court, 
the  surety  on  the  replevy  bond  cannot  be  surety 
also  on  the  appeal  bond. 

[Ed.  Note.^For  other  cases,  see  Justices  of 
the  Peace,  C^nt  Dig.  {{  566-578;    Dec   Dig. 

1  150.*] 

Error  from  Superior  Court,  Olinch  Ooun- 
ty ;  T.  A.  Parker,  Judge. 

Action  in  attachment  by  EL  L.  Thomas 
against  J.  W.  McGarrlty  ft  (^.  Gtoneral 
Judgment  for  plaintiff,  and  defendants  appeal 
to  the  superior  court  Motion  to  dismiss  ap- 
peal sustained,  and  defendants  bring  error. 
Affirmed. 

An  attachment  was  levied  upon  certain 
personal  property,  and  the  defendants  re- 
plevied the  property,  giving  the  replevy  bond 
as  provided  by  the  statute,  and  traversed  the 
grounds  of  the  attachment  The  plaintiff 
thereupon  elected  to  take  a  general  Judgment 
against  the  defendants,  and  not  a  Judgment 
In  rem,  nor  a  Judgment  on  the  replevy  bond; 
and  the  defendants  entered  an  appeal  to  the 
superior  court  furnishing  an  appeal  t>ond  with 
the  same  surety  thereon  that  had  been  previ- 
ously given  on  the  replevy  bond.  W^en  the 
case  was  called  for  trial  In  the  superior 
-court,  the  plaintiff  moved  to  dismiss  the  ap- 
peal, on  the  ground  that  the  same  surety 
appeared  on  both  the  appeal  bond  and  the 
replevy  bond,  and  this  motion  was  sustain- 
ed. The  Judgment  dismissing  the  appeal  Is 
assigned  as  error. 

8.  0.  Townsend,  for  plaintiffs  In  error. 
Patterson  ft  Copeland,  for  defendant  in  er- 
ror. 

HILL»  G.  J.  (after  stating  the  facts  as 
above).  We  think  the  Judgment  of  dismissal 
was  right,,  under  the  general  principle  de- 
cided in  Woodllff  V.  Bloodworth,  1^1  Ga.  466, 
40  S.  B.  280,  and  cases  there  dted.     The 


plalntiffB  in  error  se^  to  avoid  the  effect  of 
this  decision  and  of  others  announcing  the 
same  principle,  by  Insisting  that  their  elec- 
tion in  the  court  below  to  take  a  general 
Judgment  was  tantamount  to  an  abandonment 
of  their  attachment  and  the  abandonment  of 
the  attachment  carried  with  it  the  replevy 
bond,  and  the  surety  thereon  was  no  longer 
liable,  and  that,  being  released  from  liability 
on  the  replevy  bond,  he  became  a  proper 
surety  on  the  appeal  bond.  This  would  be 
true  if  the  premise  were  entirely  sound. 

The  plaintiff  did  not  dismiss  the  attach- 
ment tn  the  court  below,  but,  in  view  of  the 
traverse  to  the  grounds  of  the  attachment 
only  took  In  that  court  a  general  Judgment 
in  personam.  But  the  appeal  which  was  sub- 
sequently entered  by  the  defendants  carried 
with  it  the  entire  case  and  became  a  de  novo 
Investigation  in  the  superior  court  and  the 
plaintiff  in  attachment,  notwithstanding  the 
fact  that  he  had  taken  only  a  general  judg- 
ment in  the  court  below,  could,  on  the  trial 
of  the  appeal,  Insist  on  a  Judgment  in  rem, 
as  well  as  on  a  Judgment  in  personam.  Civ. 
Code  1010.  t  5113.  And  this  right  kept  alive 
the  possible  liability  of  the  defendant  in  at- 
tachment and  his  surety  on  the  replevy  bond. 

We  think,  therefore,  that  under  the  facts 
in  this  case  and  In  view  of  the  contingent 
liability  on  the  replevy  bond  resulting  from 
the  appeal  and  the  de  novo  investigation, 
the  court  was  fully  warranted  In  dismissing 
the  appeal,  on  the  ground  that  no  sufficient 
appeal  bond  had  been  given,  because  the 
surety  on  that  bond  waa  also  surety  on  the 
replevy  bond. 

Judgment  affirmed. 

(•  Ga.  Ap^  58») 
EBBRHABDT  t.  STATU    (No.  2,006.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1011.) 

(8yllahu9  by  ih^  Court.) 

1.   SUFFICXKNCT  OF  E)VinEZICS. 

The  evidence  authorizes  the  verdict 
2.  CaiiciNAL  li^w  (i  1068^)— Appeai/— Recobd 

— iNSTBUCnONa— MOTIOW  FOB  NEW  TBIAI. 

Requests  for  instructions  to  the  Jury  are 
not  a  part  of  the  record.  Grounds  of  a  motion 
for  new  trial,  which  except  to  the  court**  ac- 
tion in  refusing  to  give  or  in  qualifying  certain 
instructions  requested  to  charge,  are  not  suffi- 
cient when  the  alleged  requests  are  not  set 
fortli. 

[Bd.  Note.— For  other  cases*  see  Criminal 
Law,  Dec  Dig.  §  1088.^] 

3.  ASSIONIIENTS    OF   EbBOB. 

The  assignments  of  error  as  to  the  charge 
of  the  court  are  not  meritorious. 

Error  from  Superior  Court,  Elbert  County: 
D.  W.  Meadow,  Judge. 

George  Eberhardt  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Sam  Lb  Olive,  for  plalntUT  In  error.  Thoa 
J.  Brown,  SoL  Gen.,  for  the  State. 

RUSSELL*  J.    Judgment  affirmed. 
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<S9  S.  C.  878) 

McKAIN  T.  CAMDEN   WATER.  LIGHT   & 

ICE  CO. 

(Supreme  Oonrt  of  Soath  Carolina.     July  22, 

19110 

1*  Nboligsncb  (S  119*)~Dbatb  of  Sbbtant 

— ACTIOK— PLEADIN  G . 

Where  the  complaint  charged  only  two  spe- 
cific acts  of  negligence,  die  court  did  not  err  in 
sustaining  an  objection  to  eyidence  tending  to 
prove  other  negligent  acts. 

[E<d.  Note.— For  other  cases^  see  Negligence, 
Cent  Dig.  ({  200-216 ;    Dec  Dig.  i  119.*] 

2.  Tblax  (§  83*>-OBJBonoNB  to  Evioencb. 

An  objection  to  evidence,  without  stating 
any  ground,  is  unavailable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  U  198-210;   Dec.  Dig.  |  Sa*] 

3.  Mastbb  and  Sebvaivt  (§  293*)— Dbath  of 

SbBVANT— PZ^GB    TO     WOBK— INSTBUCTIONB. 

In  an  action  for  death  of  a  servant  the 
court  did  not  err  in  charging,  without  qualifi- 
cation, that  the  nxaster  was  not  required  to  fui^ 
nish  an  absolutely  safe  place  to  worlc,  but  only 
a  reasonably  safe  place. 

[EA,  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1150;   Dec.  Dig.  |  293.*] 

4.  Appeal  and    Ebbob   ((   1032*>— Instruc- 
tions—Preju  DICE. 

An  assignment  that  the  court  erred  in  giv- 
ing a  particular  Instruction  cannot  be  sustained 
in  the  absence  of  a  showing  of  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4050 ;  Dec.  Dig.  i  1032.*] 

5.  Masteb  and   Servant  (t  295*)— Injitbibs 
-  to  Sebvant— Caeb  Requibed. 

In  an  action  for  death  of  a  servant  instruc- 
tions given  held  to  have  properly  embodied  the 
principle  that,  if  a  person  of  oroinary  care  and 
prudence,  under  all  the  circumstances,  with 
knowledge  of  the  danger,  would  undertake  to 
operate  the  machinery  in  question,  the  injured 
servant  did  not  assume  the  risk. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  1168-1179;    Dec  Dig. 

S.  TbIAI»  (I  194*>— lNBTBironOKfr--CHABGB  ON 

Facts. 

In  an  action  for  the  death  of  a  servant, 
caused  by  getting  his  artificial  limb  caught  in 
certain  machinery  alleged  to  have  been  improp- 
erly protected,  an  instmction,  *'It  might  not  be 
negligence  for  me  to  jump  over  that  gate  out 
there,  but  if  I  had  one  leg  it  might  be  negligence 
for  me  to  do  it/'  was  mere  illustration,  and  was 
not  objectionable  as  a  chargia  on  the  facts. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  43^-441 ;   Dea  Dig.  I  194.*] 

7*  Masteb  and  Sebvant  ({  2S6'*)^Injubibs 

to  SEByANI^DlBABI.ED  SbBVANT--OABB  BB- 
QUIBED. 

A  servant,  laborihg^  under  a  physical  dis- 
ability, such  as  the  loss  of  a  leg,  is  required  to 
be  more  careful  in  goinjr  around  machinery  than 
others  in  possession  of  all  their  parts. 

[Ed.  Note.— For  other  cases,  see  Master,  and 
Servant  Cent  Dig.  t  723 ;    Dec.  Dig.  (  236.*] 

6.  Tbial  (I  194*)— iNSTBucnoNS— Chabqb  on 
Pacts. 

A  request  that  a  promise  by  a  master  to 
remedy  a  defect  after  notice  pr  protest  tends 
to  rebut  the  Inference  of  waiver  of  defect  by 
the  servant  remaining  in  the  master's  service 
after  knowledge,  and  if  the  servant  continues 
to  discharge  his  duties,  relying  on  the  master's 
promise  to  remove  the  defect  fie  does  not  waive 
the  same,  the  jury  being  the  proper  tribunal  to 
determine  that  question,  was  objectionable  as  a 


charge  on  the  &ct9,  in  Tlolation  of  Oonst.  art 
5,  |2e. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  {{  439-441,  446-466 ;  Dec  Dig.  {  194.*] 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Kershaw  County;   J.  W.  De  Yore,  Jud^e. 

"To  be  officially  reported." 
,  Action  by  Nannie  M.  McKaln,  as  adminis- 
tratrix of  the  estate  of  Richard  N.  McKaln, 
deceased,  against  the  Camden  Water,  Light 
&  Ice  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.   Affirmed. 

The  following  are  the  exceptions  referred 
to  In  the  opinion: 

Exceptions 

"The  plaintiff  excepts  to  the  rnlings  of 
the  trial  court,  and  to  the  charge  to  the 
jury,  and  to  the  Judgment  entered  upon  the 
verdict,  upon  the  following  grounds  of  er- 
ror: 

"(1)  In  '  refusing  to  allow  the  question. 
'Was  that  protected  7*  alluding  to  crank 
which  came  within  two  inches  of  a  guard 
surrounding  fly  wheel;  the  error  of  law  be- 
ing found:  (a)  In  refnslng  to  allow  witness 
to  testify  as  to  an  allegation  of  negligence, 
the  unguarded  condition  of  fly  wheel,  it  be- 
ing for  the  jury  to  determine  whether  the 
protection  of  the  crank  would  not  also  have 
been  a  protection  of  the  fly  wheel,  whether 
or  not  one  could  be  protected  without  the 
other,  (b)  In  refusing  to  allow  testimony 
as  to  the  conditions  or  surrounding  circum- 
stances of  the  alleged  unsafe  place  where 
plaintiff's  Intestate  met  his  death,  because  of 
an  unprotected  and  unguarded  fly  wheel. 

"(2)  In  allowing  and  permitting  the  witness 
Boynton,  over  plaintilTs  objection,  to  testify 
as  to  the  terms  of  a  verbal  contract  between 
the  defendant  and  the  Camden  Oil  Mill,  whose 
machinery  defendant  was  using  when  plain- 
tiff was  killed.  The  error  of  law  being 
found:  (a)  In  allowing  testimony  as  to  Ir- 
relevant matter  calculated  to  mislead  the 
jury  from  one  of  the  true  Issues  in  this  case, 
whether  or  not  defendant  furnished  plain- 
tiff's Intestate  with  a  reasonably  safe  place 
to  work,  (b)  In  allowing  testimony  tending 
to  show  that  the  unsafe  place  was  furnished 
defendant  by  the  Southern  Oil  Mill,  under 
terms  and  conditions  which  prohibited  or 
excused  defendant  from  making  any  changes, 
thereby  injecting  Into  the  case  a  foreign  is- 
sue calculated  to  mislead,  and  which  could  in 
no  way  excuse  defendant  for. not  perform- 
ing its  legal  duty  to  furnish  plaintiff  with 
a  reasonably  safe  place  to  work. 

"(3)  In  allowing  and  permitting  the  wit- 
ness Eve,  over  plaintiff's  objection,  to  testi- 
fy as  to  the  terms  of  a  verbal  contract  be- 
tween the  defendant  and  the  Camden  Oil 
Mill,  whose  machinery  defendant  was  using 
when  plaintiff  was  killed.  The  error  of  law 
being  found:  (a)  In  allowing  testimony  as 
to  irrelevant  matter  calculated  to  mislead 
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the  Jury  from  one  of  the  true  issues  of  this 
case,  whether  or  not  defendant  furnished 
plain tltTs  intestate  with  a  reasonably  safe 
place  to  work,  (b)  In  allowing  testimony 
tending  to  show  that  the  unsafe  place  was 
furnished  defendant  by  the  Southern  Oil 
Mill,  under  terms  and  conditions  which  pro- 
hibited or  excused  defendant  from  making 
any  changes,  thereby  injecting  into  the  case 
a  foreign  issue  calculated  to  mislead,  and 
which  could  in  no  way  excuse  defendant  for 
not  performing  its  legal  duty  to  furnish 
plaintiff  with  a  reasonably  aafe  place  to 
work,  (c)  In  allowing  testimony  of  terms 
of  a  contract  which  witness  testifying  did 
not  inform  plaintiffs  intestate  of,  or  know 
of  his  own  knowledge  that  plaintiff's  intes- 
tate derived  such  information  from  any  oth- 
er source,  the  only  effect  of  which  could  be 
to  bolster  up  the  witness  Boynton*s  testi- 
mony to  show  that  he  was  telling  the  truth 
about  an  Irrelevant  and  undisputed  fact 

"(4)  In  charging  without  qualification: 
'And  it  is  the  duty  of  the  master  to  furnish, 
not  an  absolutely  safe  place  for  the  servant 
to  work  in,  but  a  reasonably  safe  place.* 
The  error  of  law  being  found:  (a)  In  charg- 
ing in  effect  that  if  a  man  of  ordinary  care 
and  prudence,  under  all  the  circumstances,, 
would  furnish  an  absolutely  safe  place  to 
work  in,  it  would  not  be  negligence  to  leave 
undone  what  said  man  of  ordinary  care  and 
prudence   would  have  done. 

"(5)  In  charging:  *I  might  be  negligent  in 
leaving  my  horse  hitched  to  the  buggy  out 
here,  without  tying  him,  and  if  that  horse 
did  anybody  any  injury  I  would  not  be  lia- 
ble.* The  error  of  law  being  found  in  er- 
roneously defining  the  proximate  cause.  If 
I  negligently  cease  to  control  a  dangerous 
and  unreasoning  instrumentality  which  be- 
longs to  me,  in  a  public  place,  and  damage 
ensues  to  some  one  as  a  direct  consequence 
of  my  negligence,  I  am  liable. 

"(6)  In  charging  that:  *If  the  master  fur- 
nishes a  place,  and  it  is  defective  to  such 
an  extent  that  a  man  of  ordinary  prudence, 
care,  and  reason  can  see  for  himself  that 
It  is  defective,  knows  it  Is  defective, 
knows  the  danger,  and,  after  knowing  that, 
he  undertakes  to  operate,  why  he  assumes 
that  risk.  I  say  that  he  assumes  it,  al- 
though the  master  directs  him  to  go  and  per- 
form that  work.'  The  error  of  law  being 
found  in  making  knowledge  of  the  danger  on 
the  servant's  part  the  sole  criterion  of  his 
negligence,  or  assumption  of  risk,  whereas 
the  correct  legal  principal  Is  that,  if  a  per- 
son of  ordinary  care  and  prudence,  under  all 
the  circumstances,  would  undertake  to  op- 
erate with  knowledge,  such  person  does  not 
assume  the  risk. 

**{7)  In  charging:  'It  might  not  be  negli- 
gence for  me  to  undertake  to  Jump  over  that 
gate  out  there,  but  if  I  had  one  leg  it  might 
be  negligence  for  me  to  undertake  to  do  it' 
The  same  being  a  thinly  veiled  charge  up- 


on the  facts ;  it  being  In  evidence  that  plain^ 
tifiTs  intestate  only  had  one  leg  when  he 
was  killed. 

"(8)  In  not  charging  the  seventh  request 
to  charge  of  plaintiff,  viz.:  'A  promise  by  the 
master  to  remedy  a  defect,  after  notice  ox 
protest,  tends  to  rebut  the  inference  of  waiv- 
er of  the  defect  by  the  servant's  remaining 
in  the  master's  service  after  knowledge.  If 
the  servant  continued  in  discharge  of  his 
duties,  relying  on  the  master's  promise  to  re- 
move a  defect,  he  could  not  be  said  to 
have  waived  such  defect.  The  Jury  Is  the 
proper  tribunal  to  determine  this  question 
in  the  case.'  Whereas  it  is  submitted  that 
the  request  stated  a  correct  proposition  of 
law  applicable  to  the  facts  in  this  case;  it 
being  in  evidence  that  plaintiff's  Intestate 
protested  to  defendant  about  the  unsafe 
place  where  he.  met  his  death,  and  defendant 
promised  to  remedy  the  defect" 

Clark  &  Von  Treskow,  for  appellant  T.  J. 
Kirkland,  M.  U  Smith,  and  B.  D.  Blakeaey, 
for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  on  ac- 
count of  the  wrongful  acts  of  the  defendant, 
causing  the  death  of  plaintiff's  intestate. 

The  allegations  of  the  complaint,  sut- 
terlal  to  the  questions  involved,  are  as  fol- 
lows: 

"That  on  or  about  the  30th  day  of  July, 
A.  D.  1906,  and  some  time  prior  thereto,  the 
plaintifiTs  intestate  was  engaged  as  a  servant 
and  employ^  by  the  defendant,  and  was  at 
the  time  hereinafter  mentioned  acting  within 
the  scope  of  his  employment 

"That  it  was  the  duty  of  plaintiff's  intes- 
tate to  perform  services  and  labor  upon  the 
machinery  operated  by  the  defendant,  by 
applying  grease  thereto  and  otherwise  doing 
such  acts  and  things  as  he  was  directed  to 
do,  and  as  were  necessary  and  proper  to  ran 
said  machinery. 

"That  on  the  night  of  the  13th  day  of  July, 
A.  D.  1906»  the  plaintiirs  intestate^  In  the 
discharge  of  his  dnties,  filled  up  an  oil  cop, 
on  the  'eccentric,'  and  turned  to  further  dis- 
charge his  duties  in  and  about  said  machin- 
ery. That  the  fioor  whereon  plaintiff's  in- 
testate was  walking  was  greasy  and  slippery, 
and  his  left  leg  had  been  amputated  bdow 
the  knee,  and  plaintiff's  intestate  used  an 
artificial  limb  and  foot  in  walking.  That 
defendant  had  caused  plaintiff's  Intestate  to 
labor  and  work,  until  the  stump  of  his  left 
leg,  where  it  rested  in  the  artificial  limb, 
was  bruised  and  sore,  and  caused  much  pain, 
suffering,  and  difficulty  in  walking,  all  of 
which  defendant  well  knew.  That  the  ma- 
chinery was  running  unevenly,  and  Jerking, 
making  it  well-nigh  Impossible  for  any  one 
to  avoid  slipping  on  the  greasy  fioor.  That 
near  the  'eccentric,'  and  where  plalntifTs  in- 
testate was  walking,  was  a  large  revolving 
wheel,  unguarded  and  unprotected  by  a  foot- 
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board,  or  guard  rail;  or  In  any  other  way. 
Tbat  plalntlff*8  Intestate's  artificial  foot 
causbt  in  said  revolving  wheels  be  was  hurl- 
ed to  and  through  the  floor,  and  hte  body» 
head,  and  limbs  were  so  bruised,  mangled, 
and  crushed  that  he  died  of  the  injuries  so 
received.  That  plaintlfTs  intestate  was  or- 
dered and  directed  to  perform  the  labor  and 
work  in  which  he  received  the  above-men- 
tioned Injuries. 

"That  said  Camden  Water,  Light  k  Ice 
Company  was  to  default,  and  did  violate  and 
fail  to  observe  and  discharge  the  plain  duty 
which  it  owed  to  the  plaintilTs  Intestate,  as 
its  servant  and  employ^,  while  engaged  as 
aforesaid,  under  its  authority  and  direction, 
in  this:  In  carelessly  and  negligently  pro- 
viding and  furnishing  to  plalntifTs  intestate 
unsafe  and  defective  appliances,  in  that  said 
Camden  Water,  Light  &  Ice  Company  did 
carelessly  and  negligently  fail  and  neglect  to 
provide  and  furnish  ordinarily  safe,  secure, 
and  proper  machinery,  free  from  jerk  and 
Jars  when  running.  That  the  defendant  was 
careless  and  negligent  In  ordering  and  di- 
recting plalntllTs  intestate  to  go  to  an  unsafe 
and  dangerous  place  to  work,  in  the  night- 
time, in  his  overworked  and  weakened  con- 
dition. That  defendant  was  careless  and 
negligent  in  allowing  and  permitting  said 
revolving  wheel  to  be  and  remain  unguarded, 
thereby  furnishing  plaintiff's  intestate  with 
an  unsafe  and  dangerous  place  to  work." 

The  defendant  denied  the  allegations  of 
the  complaint,  and  set  up  the  defenses  of 
contributory  negligence  and  assumption  of 
risk. 

The  Jury  rendered  a  verdict  In  favor  of 
the  defendant,  and  the  plaintiff  appealed  up- 
on exceptions,  which  wUl  be  reported. 

We  proceed  to  the  consideration  of  the  ex- 
ceptions. 

[1]  First  Exception: 

His  honor,  the  Presiding  Judge,  thus  stat- 
ed the  issues  raised  by  the  pleadings,  as  to 
the  alleged  acts  of  negligence:  "The  two 
specific  acts  of  negligence,  that  I  conclude 
you  are  to  pass  upon,  under  my  construction 
of  these  pleadings,  are  these:  The  first  one 
is  that  the  defendant  was  careless  and  neg- 
ligent in  regard  to  dlredting  the  plaintiff's  in- 
testate to  go  to  an  unsafe  and  dangerous 
place  to  work,  in  his  overworked  and  weaken- 
ed condition,  etc.  That  Is  one  act  of  negli- 
gence you  are  to  pass  upon ;  and  the  other  is 
that  the  defendant  was  careless  and  negligent 
in  allowing  and  permitting  said  revolving 
wheel  to  be  and  remain  unguarded,  thereby 
famishing  plaintiff's  intestate  an  unsafe  and 
dangerous  place  to  work  In.  These  are  the 
two  acts  of  negligence  that  will  be  for  your 
consideration.  And  plaintiff  alleges,  by  rea- 
son of  these  two  acts  of  negligence— one  or 
both  of  then — that  the  intestate  was  killed." 
No  objection  was  interposed  to  this  construc- 
tion of  the  ^mplaint.  In  the  case  of  Spires 
▼.  Railway,  4T  S.  0.  28,  24  &  B.  992,  the  rule 


is  thus  stated:  '^f  the  complaint  alleges 
specific  acts  of  negligence,  then  the  plaintUT 
will  be  restricted  to  the  introduction  of  such 
testimony  only  as  would  tend  to  prove  the 
acts  of  negligence  alleged  in  the  complaint'* 
The  same  principle  was  recognized  in  the 
case  of  Jenkins  v.  McCarthy,  45  S.  0.  278, 
22  S.  E.  883,  wherein  the  court  ruled  that  a 
plaintiff  who  sets  up  negligence  solely  in  the 
manner  of  driving  piles  will  be  confined  to 
such  issue,  and  cannot  introduce  evidence 
that  the  piles  were  not  sufficiently  driven; 
that  a  party  alleging  a  specific  act  of  neg- 
ligence cannot,  after  issue  Joined  on  that  al- 
legation, introduce  evidence  of  any  other 
kind  of  negligence.  These  authorltieiB  show 
that  this  exception  cannot  be  sustained. 

[2]  Second  Exception: 

When  the  defendant's  attorney  undertook 
to  Introduce  the  testimony  mentioned  tn  the 
exception,  the  plaintiff*s  attorney  simply 
said,  "We  object,"  but  did  not  state  the 
grounds  of  objection.  The  objection  was  not 
properly  taken,  as  it  failed  to  state  the 
grounds  thereof.  Toungblood  t.  Railway,  00 
S.  C.  9,  38  S.  E.  232,  86  Am.  St.  Rep.  824; 
Bryce  v.  Cayce,  62  S.  C.  646,  40  S.  B.  94a 

Third  Exception: 

The  grounds  of  objection  to  the  introduc- 
tion of  the  testimony  mentioned  in  this  ex- 
ception were  thus  stated  by  the  plaintiff's 
attorney:  "I  object  He  cannot  bolster  up 
his  witness  by  another,  as  to  an  agreement: 
no  evidence  of  anything  Mr.  Eve  Is  going  to 
state  was  communicated  to  Mr.  McKaln. 
This  witness  never  stated  to  Mr.  McKain 
what  the  agreement  was."  His  honor  ruled 
that  unless  the  defendant  brought  home 
knowledge  to  Mr.  McKaln  of  the  terms  of  the 
agreement  under  which  the  defendant  was 
operating  the  machinery,  then  the  testimony 
would  not  be  competent;  thus  practically 
sustaining  the  objection  interposed  by  the 
plaintiff's  attorneys. 

[8]  Fourth  Exception: 

We  do  not  deem  it  necessary  to  dte  au- 
thorities to  sustain  the  proposition  which  the 
Presiding  Judge  charged.  Nor  can  we  con- 
ceive how  it  was  subject  to  the  error  assign- 
ed in  the  exception. 

[4]  Fifth  Exception: 

The  Presiding  Judge  was  not  attempting 
to  define  the  proximate  cause*  Another  rea- 
son why  the  exception  cannot  be  sustained  is 
because'  the  appellant's  attorneys  have  fail- 
ed to  show  that  the  error  assigned  was  prej- 
udicial. 

[8]  Sixth  Exception: 

We  desire  to  call  attention  to  the  only  er- 
ror assigned,  which  was  as  follows:  'In 
making  knowledge  of  the  danger  on  the  serv- 
ant's part  the  sole  criterion  of  his  negligence^ 
or  assumption  of  risk,  whereas  the  correct 
legal  principle  is  that  if  a  person  of  ordi- 
nary care  and  prudence,  under  all  the  cir- 
cumstances, would  undertake  to  operate  with 
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laiowledg<e^  such  person  does  not  assume  the 
plsfc" 

The  plaintilTs  third,  fourth,  and  eighth  re- 
quests to  charge  were  as  follows: 

*'(3)  Where  a  servant  is  ordered  to  do  a 
certain  piece  of  work.  If  he  undertakes  to 
obey  the  order  given,  with  knowledge  of  the 
dangers  incident  to  obeying  said  order, 
whether  or  not  he  assumed  the  risk  or  was 
guilty  of  contributory  negligence  are  ques* 
tions  of  fact  for  the  Jury  that  would  depend 
fjpon  whether  a  man  of  ordinary  reason  and 
prudence  would  undertake  to  obey  a  com- 
mand of  that  sort,  with  knowledge  of  the 
dangers  'incident  to  obeying  the  command/ 

'*(4)  Since  the  master  is  under  a  special 
duty  to  inspect  and  investigate  risks  to 
which  the  servant  is  exposed,  and  since  the 
servant  may  rely  upon  the  performance  of 
this  duty,  the  fact  that  the  servant  proceeds 
under  the  orders  of  the  master,  in  perform- 
ing an  act,  whereby  he  Is  exposed  to  unusual 
danger,  renders  the  master  liable  for  a  result- 
ing injury  to  the  servant,  unless  the  risk  of 
the  act  was  fully  realized  by  the  servant, 
and  was  so  apparent  that  no  man  of  ordi- 
nary prudence,  situated  as  he  was,  would 
have  undertaken  it." 

"(8)  If  a  master  or  superior  orders  an  in- 
ferior into  a  situation  of  danger,  and  he 
obeys  and  is  injured,  the  law  will  not  charge 
him  with  assumption  of  risk,  unless  the  dan- 
ger was  so  glaring  that  no  prudent  man 
would  have  entered  into  it." 

In  disposing  of  each  request,  the  Presid- 
ing Judge  said:  "I  charge  you  that.  That 
is  the  law,  as  I  have  already  charged  it" 
Thus  showing  that  he  not  only  charged  the 
requests,  but  that  he  construed  them  as  em- 
bodying the  principles  which  he  had  already 
charged.  Therefore  the  charge,  when  consid- 
ered in  its  entirety,  gave  the  plaintiff  the  full 
benefit  of  the  principle  for  which  she  con- 
tended. 

[6,  7]  Seventh  Exception: 

The  language  of  the  charge  was  merely 
used  by  way  of  illustration.  Furthermore,  it 
cannot  be  denied  that  persons  laboring  imder 
physical  disabilities  must  be  more  careful 
than  others  in  going  where  they  may  en- 
counter danger. 

[8]  Eighth  Exception: 

The  language  of  the  request  is,  with  one 
or  two  minor  changes,  what  was  said  by  the 
court  in  Powers  v.  Oil  Co.,  53  S.  O.  859,  81 
S.  B.  276,  upon  the  question  whether,  as  a 
matter  of  law,  a  servant  who  relies  upon  the 
promise  of  the  master  to  repair  a  defective 
appliance  waives  his  right  to  insist  upon  the 
fact  that  it  was  defective  by  remaining  in 
the  service  of  the  master.  The  Presiding 
Judge  could  not  have  charged  the  request 
without  violating  section'  26,  art  6,  of  the 
Constitution,  which  provider  that,  **Judges 
shall  not  dliarge  Juries,  in  respect  to  matters 
of  fact"    The  request  undertook  to  say  what 


force  and  effect  should  be  given  to  certain 
facts,  which  could  only  be  determined  by  the 
Jury,  unless  that  mode  of  trial  was  waived. 
Judgment  affirmed. 

JONES,   C.  J.,  and   WOODS  and  HTI> 
RICK,  JJ.,  concur. 
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In  re  GADSDEN. 


(Supreme  Court  of  South  Carolina,    July  20^ 

1911.) 

1.  Attobnbt  ano  Client  (t  57^)  — Suspkn- 

SION   AND   DiSBABMENT— PBOCESDINOB. 

Where  a  judgment  of  the  inferior  court  re- 
flects upon  the  integrltv  of  an  attorney,  and 
review  thereof  on  appeal  is  prevented  by  a  set- 
tlement between  the  parties,  such  attorney  ia 
entitled  to  an  investigation  of  his  conduct  by 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  U  SI,  82;   Dec  Dig.  i  57.*] 

2.  Attobnbt  and  Client  (i  53*)  — Diss ab- 
MENT— Evidence— Fbaudulbnt  Conduct. 

In  a  proceeding  for  the  disbarment  of  an 
attorney  for  the  fraudulent  procurement  of  a 
release  of  a  distributee's  interest  in  an  Intes- 
tate's estate,  evidence  held  to  show  that  the  at- 
torney was  not  guilty  of  intentional  misrepre- 
sentation of  facts  or  opinions. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  74,  75 ;   Dec.  Dig.  |  53.*] 

3.  Attobnet   and    Client    d   53*)— Dibbab- 

MENT— PbESUMPTIONS. 

As  no  one  can  become  an  attorney  until  he 
has  furnished  satisfactory  proof  of  good  char- 
acter, the  presumption  is  that  members  of  the 
bar  are  of  good  character,  and  their  dishonesty 
or  depravity  must  be  established  by  a  clear 
preponderance  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {|  74^  75 ;   Dec  Dig.  i  53.*] 

4.  Attobnet  and  Client  (i  88*)— Dibbab- 

IfENT— MiaOONDUOT. 

The  administratrix  of  an  estate  being  tma- 
tee  for  one  entitled  to  a  distributive  part  in  the 
estate,  an  attorney  representing  the  administra- 
trix occupies  a  fiduciary  relation  to  the  distribu- 
tee, and  hence  a  release  which  he  induced  the 
distributee  to  execute  to  her  part  of  the  estate 
was  invalid,  and  his  act  In  procuring  such 
release  was  reprehensible,  it  appearing  that  the 
distributee  was  an  old  woman  unfamiliar  with 
the  affairs,  and  that  most  of  the  estate  consisted 
of  stock  having  only  a  prospective  value,  which 
the  attorney  represented  as  being  practically 
valueless,  and  for  the  further  reason  that  con- 
tracts between  a  trustee  and  cestui  que  tmst 
are  presumed  to  be  invalid,  save  where  It  is 
shown  that  they  deal  on  equal  terms. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  St  51,  61 ;  Dec  Dig.  i  88.*] 

5.  Attobnet  and   Client   d  38*)— Disbab- 
MENT— Misconduct. 

Where  an  attorney,  without  Intentional 
misrepresentation,  and  for  the  benefit  of  his 
client, ,  who  was  administratrix  of  an  estate, 
procured  a  distributee  to  release  her  share  in 
the  estate  to  the  administratrix,  his  conduct, 
while  reprehensible,  in  tliat  he  took  a  i>osition 
opposite  to  the  interests  of  the  distributee 
toward  whom  he  also  occupied  a  fiduciary  re- 
lation, does  not  warrant  disbarment,  for  an  at- 
torney should  not  be  disbarred  unless  the  evi- 
dence shows  that  his  misconduct  was  due  to  a 
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bad  or  fraudulent  motive,  or  that  It  waa  to  grfm^ 
MB  to  show  want  of  integrity. 

[Ed.  Note.—For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {{  51,  61 ;   Dec  Dig.  |  SS.*] 

<L  Attobnet  and  Client  (|  58*)  — Dibbab- 

MBNT  PBOCEBDINGS—StATUTES. 

While  Civ.  Code  19Q2,  §  2816,  provides  that 
«n  attorney  may  be  removed  or  suspended  who 
shall  be  guilty  of  any  deceit,  malpractice,  or  mis- 
demeanor, the  statute  neither  limits  the  power 
of  courts  to  disbar  or  suspend  for  misconduct 
not  failing  within  its  terms,  nor  deprives  the 
courts  of  the  power  to  inflict  a  less  punishment 
for  a  misconduct  not  grave  enough  to  warrant 
suspension  or  disbarment 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S§  76-78 ;  Dee.  Dig.  i  68.*] 

*rro  be  ofBcially  reported."    • 

In  the  matter  of  Philip  H.  Ckidsden,  as  a 
member  of  the  bar  of  South  Carolina.  Dia- 
barment  and  suspension  refused. 

Miller,  Whaley  A  Bissell,  for  petitioner. 
J.  Eraser  Lyon,  Atty.  Gen.,  for  the  State. 

WOODS,  J.  The  matter  to  be  considered 
and  decided  in  this  cause  is  whether  Philip 
H.  Gadsden  was  guilty  of  such  false  repre- 
sentations or  other  misconduct  in  procuring 
from  Miss  Mary  Lawrence  an  assignment  of 
her  interest  in  the  estate  of  Joseph  S.  Law- 
rence to  Mrs.  E.  Charlotte  Lawrence  as 
would  warrant  this  court  in  ordering  his 
name  to  be  stricken  from  the  roll  of  attor- 
neys, or  in  inflicting  any  other  penalty. 

[11  This  issue  grew  out  of  the  settlement 
of  the  estate  of  Dr.  Joseph  S.  Lawrence, 
who  died  at  Capon  Springs,  W.  Va.,  in  Ao- 
g:ust  1S99.  His  family  consisted  of  his  wife, 
E.  Charlotte  Lawrence,  and  two  minor  step- 
<:hildren.  Diligent  search  having  failed  to 
disclose  a  will,  the  widow,  fi).  Charlotte  Law- 
rence, applied  for  letters  of  administration, 
which  were  granted  to  her  on  October  25, 
18d9.  Upon  inquiry  it  was  discovered  that 
the  only  person  entitled  to  take  with  the 
widow  under  the  statute  of  distributions  was 
Miss  Mary  Lawrence,  a  half-sister,  living  at 
Halcyondale,  a  small  village  in  the  state  of 
Oeorgia.  Philip  H.  Gadsden  was  the  attor- 
ney for  Mrs.  E.  Charlotte  Lawrence,  and  in 
that  capacity  he  went  to  the  residence  of 
Miss  Mary  Lawrence  and  there  obtained 
from  her  on  November  3,  1899,  an  assign- 
ment to  Mrs.  E.  Charlotte  Lawrence  of  all 
her  interest  In  the  estate  of  her  brother  for 
the  consideration,  as  therein  expressed,  of 
"love  and  affection  for  my  sister  EL  Charlotte 
Lawrence  and  other  valuable  consideration 
to  me  paid."  Miss  Mary  S.  Lawrence  died 
Jn  1905;  and  her  heirs  and  distributees  on 
November  7,  1907,  brought  an  action  to  set 
aside  the  assignment,  alleging  fraud  and  mis- 
representation in  the  procuring  of  the  assign- 
ment and  the  mental  incapacity  of  Miss 
Mary  S.  Lawrence  to  execute  such  a  paper. 
Joseph  M.  Lawrence,  haying  been  thereafter 
appointed  administrator  of  the  estate  of  Miss 
Mary  S.  Lawrence,  was  made  a  party  plain- 


tiff in  his  ropresentatlTe  eapadtTi  and  ap- 
propriate amendments  were  made  to  the  com- 
plaint The  Charleston  Consolidated  Bail- 
way,  Gas  ft  Electric  Company,  was  made  a 
party  defendant,  but  it  had  no  real  interest 
in  the  controversy,  and  its  answer  consisted 
of  a  formal  denial  on  Inf onnatlon  and  belief. 
By  her  answer  Mrs.  B.  Charlotte  Lawrence 
denlied  the  allegatioiis  of  misrepresentation 
and  fraud,  and  of  the  incapacity  of  Miss 
Lawrence,  and  she  set  up  the  statute  of  lim- 
itations as  a  further  defense. 

The  trial  of  the  cause  resulted  In  a  decree 
of  Hon.  Robert  Aldrich*  circuit  Jndge,  ad- 
Judging  the  annulment  of  the  assignment  on 
the  following  findings  of  fact  and  of  law: 
"I  find  as  a  matter  of  fact:  That  at  the 
time  the  conveyance  of  interest  or  release  of 
Miss  Mary  S.  Lawrence,  to  Mrs.  B.  Charlotte 
Lawrence,  on  the  third  day  of  November, 
1899,  was  made,  two  pregnant  statements 
were  made  to  her  calculated  to  Influence  her 
to  part  with  her  interest  in  the  estate  of 
her  deceased  brother  Dr.  Joseph  S.  Lawrence, 
for  a  trifle  or  for  very  slight  consideration: 
First  That  her  brother  died  leaving  a  will 
under  which  she  took  nothing.  Secondly^ 
That,  even,  if  there  was  no  will,  his  estate 
was  Insolvent,  and  she  would  get  nothing  in 
that  event  as  welL  That  both  of  these 
statements  were  misrepresentations.  Third, 
that  at  the  time  of  this  transaction  the  de- 
fendant Mrs.  E.  Charlotte  Lawrence,  who 
was  making  the  dealing  tiirough  her  attor- 
ney and  agent,  was  administratrix  of  her 
husband's  estate  and  as  such  was  trustee  for 
the  creditors  and  the  heirs,  and  Miss  Law- 
rence was  her  cestui  que  tmst,  and  that  the 
transaction  was  in  violation  of  the  fiduciary 
relation  existing  between  them.  As  a  mat- 
ter of  law  that  the  said  conveyance  or  re- 
lease tbxm  procured  was  fraudulent,  null, 
and  void." 

Mrs.  Lawrence  appealed  from  this  decree, 
assigning  errors  of  both  law  and  fact  in  the 
foregoing  findings  of  the  circuit  court 
While  the  cause  was  pending  on  appeal  in 
this  court,  Mrs.  Lawrence,  against  the  pro- 
test of  Mr.  Gadsden  and  contrary  to  the  ad- 
vice of  counsel  who  had  represented  her  In 
the  litigation,  through  other  attorneys  sub- 
stituted on  the  record  as  her  counsel,  com- 
promised the  suit  by  the  payment  of  the  sum 
of  $95,000  to  the  plaintiffs.  An  order  was 
then  made  by  this  court  on  the  consent  of 
the  attorneys  for  the  plaintiffs,  and  the  sub- 
stituted attorneys  of  Mrs.  Lawrence,  dismiss- 
ing the  appeal.  If  the  appeal  had  been  sus- 
tained, the  plaintiffs  would  have  recovered 
nothing,  and,  if  they  had  been  successful,  the 
property  recovered  would  have  been  worth 
to  them  about  $192,000.  Miss  Lawrence  re 
celved  only  $600  in  connection  with  the  as 
signment,  but  the  contention  of  the  defend 
ants  was  that  this  was  a  gift,  and  that  th« 
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real  consideration  was  her  generosity  com- 
bined with  her  conviction  of  duty  Induced 
by  Mr.  Gadsden's  statement  that  there  was  a 
last  will  by  which  her  brother  had  left  all 
his  property  to  his  wife  and  stepchildren. 
After  the  consent  order  had  been  taken  for 
the  abandonment  of  the  appeal,  Mr.  Gadsden 
filed  his  petition  In  this  court,  In  which,  after 
setting  out  the  history  of  the  litigation  be- 
tween Mrs.  I^awrence  and  the  administrator 
of  the  estate  of  Miss  Lawrence  and  her  heirs, 
he  alleged :  "That,  If  the  opportunity  for  an 
appeal  to  and  a  review  by  this  court  be  oth- 
erwise denied  to  the  petitioner,  the  Judg- 
ment and  decree  of  the  circuit  Judge  will 
constitute  and  remain  a  permanent  and  final 
record  and  decision  disastrously  reflecting 
upon  the  professional  character  of  the  peti- 
tioner; that,  as  petitioner  Is  Informed  and 
believes,  he  has  no  other  adequate  remedy 
or  means  of  redress  except  by  appeal  to  this 
honorable  court,  and  while,  as  aforesaid,  pe- 
titioner has  no  pecuniary  Interest  at  stake, 
the  petitioner  has  that  at  stake  which  Is  of 
more  value  tban  pecuniary  Interest,  namely, 
his  good  character  as  an  attorney  at  law  and 
an  officer  of  the  courts  of  South  Carolina." 
The  prayer  of  the  petition  was :  **Wherefore, 
petitioner  prays  that  this  court  will  retain 
the  record  sent  upon  appeal  from  the  lower 
court  upon  which  the  Judgment  and  decree 
of  the  circuit  Judge  are  based,  and  will 
examine  the  same  In  so  far  as  It  relates  to 
the  actings  and  doings  of  this  petitioner,  and. 
Inasmuch  as  the  dismissal  of  the  said  appeal 
will  deprive  the  petitioner  of  the  opportunity 
of  having  this  court  examine  the  record  In 
a  trial  upon  the  merits,  the  petitioner  ap- 
peals, as  an  officer  of  the  court,  to  the  Juris- 
diction of  the  court  for  such  protection  as  Is 
due  to  an  officer  of  the  cou/t  under  such 
circumstances,  and  he  asks  that  the  court 
will  upon  such  examination  of  the  record 
pronounce  such  Judgment  with  respect  to 
the  petitioner  as  the  record  shall  In  the  opin- 
ion of  this  court  demand." 

Upon  hearing  the  petition,  this  court  held 
that  Mr.  Gadsden,  as  an  officer  of  the  court, 
had  the  right  to  an  Investigation  of  his  con- 
duct and  a  Judgment  thereon  at  the  hands  of 
the  court  The  Attorney  General  was  re- 
quested b^  the  court  to  appear  as  amicus 
curiae  In  the  public  Interest  At  the  hearing 
the  petitioner  submitted  the  entire  record  In 
the  original  cause,  Including  all  the  evidence, 
as  his  vindication.  The  only  additional  evi- 
dence offered  was  the  testimony  of  Mr.  Hol- 
man,  one  of  the  attorneys  for  the  admlnlstra* 
trlx  and  heirs  of  (Miss  Mary  Lawrence,  as  to 
the  terms  of  settlement  of  the  original  cause 
made  by  Mrs.  Lawrence.  After  consideration 
of  the  evidence  In  the  light  of  the  able  argu- 
ments presented  In  the  cause,  the  court  now 
gives  Its  Judgment  on  the  conduct  of  Mr. 
Gadsden. 

[2]  The  first  and  most  Important  question 
Is,  Did  Mr.  Gadsden  intentionally  misrepre- 
sent the  value  of  the  estate  of  Dr.  Lawrence 


or  any  other  matter  in  his  Interview  with 
Miss  Lawrence  which  resulted  In  the  execu- 
tion of  the  assignment?  The  only  persons 
now  living  who  were  present  at  the  Interview 
are  Mrs.  Tarver,  one  of  the  plaintiffs,  and 
Mr.  Gadsden  himself.  According  to  Mrs.  Tar^ 
ver's  testimony,  Mr.  Gadsden  told  Miss  'Law- 
rence in  his  interview  with  her  that  the  es- 
tate was  so  indebted  that  Miss  Lawrence 
would  not  receive  from  It  as  much  as  the  $500 
whicn  he  was  offering  for  her  interest  She 
testified  further:  "Mr.  Gadsden  and  I  got 
in  a  little  dispute  about  her  signing  the  paper. 
I  was  not  willing  for  her  to  sign  it,  and  we 
argued  quite  a  whUe,  and  he  then  asked  me 
to  read  the  paper,  and  I  told  him  I  was  not 
a  lawyer  and  could  not  unravel  it  He  then 
read  it  to  me,  and  when  I  objected  so  bitter- 
ly to  her  signing  It  he  then  told  me  it  was 
only  to  allow  Mrs.  E  Charlotte  Lawrence  to, 
I  would  say,  manage  the  property  of  Mr.  Joe 
Lawrence,  and  then  he  stated  to  us  that  if 
there  was  any  wUl  or  any  proviso  made  to 
her  that  this  paper  would  not  interfere  with 
it  in  the  least''  (Mr.  Gadsden  testified  that 
he  carried  with  him  |1,000  received  from 
Mrs.  Lawrence,  believing  that  to  be  a  fair 
price  to  pay  for  Miss  Lawrence's  interest 
He  thus  states  his  representations  to  Miss 
Lawrence:  "I  went  to  Halcyondale,  arriving 
there  in  the  morning,  and  was  directed  to  the 
Tarver  house ;  went  up  to  the  house,  and  in- 
quired for  Miss  Mary  Lawrence.  I  was  ask- 
ed in,  and  Miss  Lawrence  came  to  meet  me. 
I  introduced  myself  to  her  by  name;  told  her 
I  had  come  to  see  her  with  reference  to  her 
brother's  estate,  and  told  her  of  her  brother's 
death.  I  told  her  of  the  fact  of  his  illness, 
of  his  having  been  abroad,  of  his  death  at 
Capon  Springs.  I  told  her  of  the  letter  which 
ue  had  written  to  Dr.  Bulst  stating  that  he 
had  left  a  will,  and  also  in  that  letter  where 
he  had  determined  he  wanted  to  be  buried, 
and  I  told  her  of  the  conversation  that  Dr. 
BulBt  had  related  to  me  between  the  doctor 
and  himself,  as  to  his  having  left  his  proper- 
ty to  his  wife  and  children.  I  told  her  prac- 
tically what  I  have  testified  here,  as  to  what 
I  had  done  to  try  and  find  the  will,  the  vari- 
ous efforts  I  had  instituted,  and  the  fact  that 
up  to  date  I  had  been  unsuccessful.  I  told 
her  of  this  key  that  I  had,  and  told  her  that 
I  felt  satisfied  that  there  was  a  will,  but  I 
could  not  find  or  had  been  unable  to  find  it 
up  to  that  time.  I  then  went  on  to  tell  her 
about  her  brother's  estate,  and  told  her  that 
the  doctor,  so  far  as  I  knew,  had  left  $10,000 
in  bonds,  about  $16,000  or  $17,000  in  cash 
and  something  over  9,000  shares  of  Consoli- 
dated stock.  I  did  not  state  0,200,  but 
something  over  9,000  shares.  The  stock,  I 
told  her.  In  my  Judgment  had  no  value.  I 
also  told  her  that  a  large  number  of  claims 
had  been  put  in  against  her  brother's  estate* 
and  that  those  claims  were  coming  in  every 
week  or  so,  and  that  in  my  Judgment  the  es- 
tate had  little  value.  I  mentioned  some  of 
the  claims  by   name  to  her.     About   this 
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polDt  of  the  interylew  Miss  Lawrence  saSd 
to  me  that  sne  felt  satisfied  that  If  her  broth- 
er Joe  had  left  anything  that  he  wanted  It 
and  Intended  it  to  go  to  his  wife  and  children, 
and  that  he  did  not  intend  to  give  it  to  her ; 
that  she  felt  satisfied  from  what  I  said  that 
he  left  a  will,,  and  that  she  hoped  the  will 
would  be  found,  and  that  she  certainly  did 
not  propose  to  take  advantage  of  the  acci- 
dent of  the  loss  of  the  will  to  claim  any  part 
of  his  estate;  that  she  would  feel  as  if  she 
were  taking  something  she  was  not  entitled 
to.  I  had  explained  to  Miss  Lawrence  that 
in  the  absence  of  a  will  under  our  law,  she, 
being  a  half  sister,  was  entitled  to  50  per 
cent  of  the  estate.  I  said  that  if  she  felt 
that  way  that,  in  order  to  carry  out  the  views 
that  she  had,  it  would  be  necessary  that  she 
sign  a  release  or  assignment  of  her  interest  to 
Mrs.  Lawrence  which  she  said  she  would  very 
readily  do."  He  further  testified  that  Miss 
Lawrence  signed  the  paper  solely  through 
her  desire  to  carry  out  what  she  thought 
were  her  brother's  wishes  with  respect  to 
the  property  as  expressed  by  his  will,  and 
that  the  payment  of  $500  was  not  mendoned 
until  after  the  transaction  had  been  conclud- 
ed, when  he  offered  the  money  on  behalf  of 
Mrs.  Lawrence  in  recognition  of  Miss  Law- 
rence's magnanimous  action ;  that  Miss  Law- 
rence at  first  refused  to  accept  it,  but  later 
did  so  upon  Mrs.  Tarver's  earnest  solicita- 
tion. He  denied  the  representation  imputed 
to  him  by  Mrs.  Tarrer  that  the  paper  would 
have  no  efTect  beyond  allowing  Mrs.  (Lawrence 
to  manage  the  estate,  but  admitted  the  state- 
ment that,  if  a  will  should  be  found,  the  as- 
signment would  not  defeat  any  provision  for 
Miss  Lawrence. 

The  complaint  itself  sustains  Mr.  Gads- 
den's version  of  the  representations  made 
by  him;  for  it  is  therein  alleged  that  the 
untrue  statement  made  to  Miss  Lawrence 
was  that  the  estate  of  her  brother  was  of 
"small  value,"  not  that  it  was  of  no  value, 
and  there  is  in  the  complaint  no  allegation 
of  misrepresentation  as  to  the  nature  and 
effect  of  the  paper.  In  this  hotly  contested 
litigation,  with  so  great  pecuniary  interests 
involved,  it  seems  certain  that,  if  such  un- 
true representations  had  been  made,  they 
would  have  been  alleged  in  the  amended  com- 
plaint. The  legal  opinion'  that  the  discovery 
of  a  will  containing  a  provision  for  Miss 
Lawrence  would  have  made  the  assignment 
of  no  effect,  though  incorrect,  cannot  be  fairly 
regarded  as  intentionally  false.  The  evidence 
tends  to  the  inference  that  the  conviction  ex- 
pressed by  Mr.  Gadsden  that  Dr.  Lawrence 
had  made  a  will  leaving  all  his  property  to 
his  wife  and  stepchildren  had  strong  support 
in  the  facts  ascertained  by  him,  and  was 
sincere.  George  B.  Edwards  testified  that  Dr. 
Lawrence,  Just  before  leaving  Charleston  in 
the  spring  of  1899,  told  him  he  had  made  a 
will  in  order  to  protect  his  wife  and  step- 
children. Dr.  Lawrence  wrote  his  friend  Dr. 
Buist  from  Italy  in  April,  1699,  referring  to 


his  will;  and  Dr.  Buist  testified  that  in  the 
summer  of  the  same  year  Dr.  Lawrence  while 
at  Capon  Springs,  suffering  from  his  last  ill- 
ness, told  him  he  had  made  a  will  appointing 
Dr.  Buist  executor,  and  leaving  all  his  prop- 
erty to  his  wife  and  stepchildren.  All  this 
was  communicated  to  Mr.  Gadsden,  and  was 
calculated  to  induce  a  belief  that  Dr.  Iaw- 
rence  intended  his  wife  and  stepchildren  to 
have  his  property,  and  that  he  had  left  a  will 
carrying  his  intention  into  effect  It  is  true 
that  Mr.  Gadsden  knew  that  the  most  diligent 
search  for  a  will  had  been  made  without 
success;  but  in  a  letter  dated  November 
10,  1899,  Miss  Lawrence  wrote  to  Mrs.  Law- 
rence, "I  trust  the  will  which  Joe  made  will 
foe  found  and  everything  will  be  cleared  up," 
thus  confirming  Mr.  Gadsden's  statement  that 
he  had  told  her  the  will  could  not  be  found. 
The  finding  of  the  circuit  court  that  Mr. 
Gadsden's  statements  as  to  the  will  were  mis- 
representations, if  the  finding  meant  that 
they  were  known  to  be  untrue,  is,  we  think, 
contrary  to  the  evidence. 

We  next  inquire  into  the  finding  of  the  cir- 
cuit Judge  that  Mr.  Gadsden  represented  the 
estate  to  be  of  no  value,  when,  in  fact,  it  was 
of  great  value.  The  real  representation,  as 
we  have  seen,  was  the  expression  of  the  opin- 
ion that  the  estate  would  be  of  little  value 
after  the  payment  of  debts,  not  that  it  would 
be  of  no  value.  Mr.  Gadsden  testified  that 
he  mentioned  the  items  of  property  of  which 
the  estate  consisted,  and  there  is  no  testi- 
mony to  the  contrary.  These  items  were 
119,803.57  in  cash,  $10,000  in  bonds  and  9,200 
shares  of  stock  of  Charieeton  Consolidated 
Railway,  Gaa  &  Electric  Company,  of  the 
par  value  of  $50  per  share.  In  the  beginning 
of  his  evidence  Mr.  Gadsden  testified  that 
he  represented  the  cash  to  be  $16,000  or 
$17,000,  but  he  afterwards  testified  that  he 
had  refreshed  his  memory,  and  that  he  knew 
that  he  had  stated  to  Miss  Lawrence  the 
true  amount  of  the  cash  from  memoranda  in 
his  possession  at  the  time.  The  bonds,  ad- 
mitted to  be  worth  at  the  time  about  $9,000, 
with  the  cash  of  $19,803.57,  made  up  a  known 
value  of  $29,803.57.  The  representation  by 
Mr.  Gadsden  that  in  his  opinion  the  9,200 
shares  of  stock  were  of  no  value  requires  par- 
ticular attention.  Dr.  Lawrence  came  to 
Charleston  as  a  promoter  in  1896,  and  after 
much  effort  succeeded,  in  1899,  in  bringing 
about  a  consolidation  of  the  street  car  lines 
and  certain  other  public  service  corporations 
under  the  name  of  the  Charleston  Consoli- 
dated Railway,  Gas  ft  Electric  Company. 
The  new  company  issued  mortgage  bonds  to 
the  amount  of  $2,500,000,  using  the  proceeds 
to  acquire  the  property  of  other  corporations. 
Its  stock  issue  of  80,000  shares,  of  the  par 
value  of  $50  per  share,  was  to  some  extent 
given  in  exchange  for  the  stock  of  the  merged 
corporations,  but  in  the  main  it  was  issued  as 
promotion  fees  to  the  parties  interested.  The 
evidence  leads  to  the  inference  that  the  9, 
1 200  shares  held  by  Dr.  Lawrence  were  receiv- 
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ed  as  oompensatlon  for  his  servlceB  as  pro* 
moter. 

There  is  no  efvldenoe  whatever  that  at  the 
date  of  the  consolidation,  or  at  any  time 
prior  to  the  asslgmuent  hy  Miss  Lawrence 
the  franchises  and  other  property  of  the  Con- 
solidated Company  could  have  been  sold  for 
more  than  the  amount  of  the  mortgage  debt. 
It  is  no  doubt  true  that  the  promoters  of  the 
scheme  hoped  that  the  stock  would  become 
valuable,  but  the  evidence  from  business  men 
apparently  disinterested  is  conclusive  that, 
when  Mr.  Gadsden's  representations  were 
made  to  Miss  Lawrence,  the  stock  could  not 
have  been  sold  or  used  as  collateral.  In  the 
year  1900  the  company  would  have  default- 
ed in  the  payment  of  the  interest  on  its 
bonds,  had  not  S.  H.  Wilson,  one  of  the  par- 
ties interested,  borrowed  for  it  $60,000  on 
his  personal  credit  This  state  of  depression 
contiaued  until  the  launching  of  the  exposi- 
tion in  Charleston  in  1001.  A  dividend  was 
not  declared  until  1903,  and  that  was  only 
one-half  of  1  per  cent  The  first  sale  of  the 
stock  was  in  1903  at  |4  per  shara  After 
that  time  the  stock  steadily  increased  in 
value  and  was  worth  on  the  market  at  the 
time  of  the  trial  about  $30  per  share.  In 
view  of  this  summary  of  the  evidence  as  to 
the  speculative  character  of  the  scheme  which 
was  the  origin  and  basis  of  the  stock,  and 
as  to  the  estimation  in  which  it  was  held 
by  the  Investing  public,  it  seems  dear 
that  a  business  man  might  have  held  and 
expressed  the  opinion  in  1899  with  entire 
sincerity  that  stock  of  the  Consolidated  Com- 
pany was  of  no  value.  The  fact  mainly  re- 
lied on  to  show  that  the  opinion  Mr.  uads- 
den  expressed  was  not  sincere  is  the  pros- 
perity of  the  company,  which  came  after- 
wards, due  to  the  exposition,  the  construo» 
Uon  of  the  Navy  Yard,  and  the  extraordi- 
nary increase  in  general  prosperity.  We  do 
not  think  this  evidence  warrants  the  infers- 
ence  of  intentional  misrepresentation  of  tiie 
value  of  the  stock. ' 

As  to  the  charge  of  misrepresentation  of 
the  amount  of  the  debts,  little  need  be  said. 
Dr.  Lawrence  was  no  exception  to  the  rule 
that  men  engaged  in  speculative  enterprises 
usually  leave  their  affairs  in  a  state  of  com- 
plication. The  claims  presented  to  the  ad- 
ministratrix aggregated  more  than  the  cash 
and  the  value  of  the  bonds.  Bven  allow- 
ing that  Mr.  Gadsden  expected  successful 
resistance  to  some  of  the  claims,  still  the 
record  indicates  that  there  was  reason  to  ap- 
prehend that,  if  the  stock  was  worthless, 
the  debts  would  absorb  far  the  larger  part 
of  the  cash  and  the  value  of  the  bonds,  and 
leave  the  estate  of  little  value.  After  litiga- 
tion and  compromise,  the  net  amount  paid 
in  satisfaction  of  debts  was  about  $18,000. 

[3]  In  considering  the  conclusion  to  be 
drawn  from  these  conditions,  it  is  to  be  borne 
In  mind  that  the  law  forbids  that  any  person 
should  participate  officially  as  an  attorney  in 
the  administration  of  Justice  until  he  has 


furnished  satisfactory  proof  of  good  charac- 
ter. The  presumption  is,  therefore^  in  favor 
of  the  integrity  of  the  bar;  and  on  the  great 
issue  of  the  honesty  or  d^ravity  of  an  at- 
torney the  rule  of  authority  and  reason  is 
that  the  court  should  require  the  charge 
of  depravity  to  be  established  by  the  dear 
preponderance  of  the  evidence.  In  re  Bivans, 
22  Utah,  366,  62  Paa  913,  53  L.  R.  A.  962, 
83  Am.  St  Rep.  894;  In  re  Newby,  82  Neb^ 
235,  117  N.  W.  691;  People  v.  Matthews,  217 
lU.  94,  75  N.  B.  444;  4  Cye  915;  Bz  parte 
Wall,  107  U.  S.  265,  2  fiup.  Ct  669,  27  U 
Ed.  552;  In  re  O.,  73  Wis.  602,  42  N.  W. 
221;  In  re  Baton,  4  N.  D.  514^  62  N.  W. 
597.  The  charge  of  falsehood  is  not  estab- 
lished by  mere  proof  that  the  statement 
made  was  untrue,  when  the  evid^ice  shows 
that  there  was  reasonable  ground  for  believ- 
ing it  to  be  truew 

On  consideration  of  the  entire  evidence  and 
the  rules  of  law  applicable  thereto,  we  reach 
the  condnsion  that  Mr.  Gadsden  must  be  ac- 
quitted of  Intentional  misrepresentation  of 
the  facta  or  of  his  own  opinions  In  his  in- 
terview with  Miss  Lawrence. 

[4]  Nevertheless,  Mr.  Gadsden's  conduct 
was  by  no  means  free  from  fault  His  offense 
was  in  the  act  itself  of  taking  from  Miss 
Lawrence  the  assignment  which  he  knew 
she  was  induced  to  make  by  his  representa- 
tions. His  client,  Mrs.  Lawrence,  as  admin- 
istratrix of  the  estate  of  her  husband,  was 
trustee  for  Miss  Lawrence  as  a  distribntee 
entitled  to  one-half  of  the  estate,  and  was 
charged  with  the  duty  of  protecting  ha  in- 
terests in  the  estate.  Mr.  Gadsdoi,  having 
accepted  the  responsibility  of  guiding  the  ad- 
ministratrix in  the  discharge  of  her  trust 
stood  in  the  same  fiduciary  relation  to  Miss 
Lawrence.  He  is  a  man  of  unusual  intdll- 
gence  who  had  been  at  the  bar  for  10  years, 
and  must  have  known  of  the  obligation  of  a 
trustee  not  to  acquire  a  personal  advantage 
at  the  expense  of  a  cestui  que  trust  He 
must  have  known  also  the  repugnance  with 
which  not  only  the  courts,  but  all  fair  ma» 
regard  conveyances  or  transactions  obtained 
by  a  trustee  from  a  benefidary  of  the  trust 

Judidal  distruct  of  such  transactions  runs 
through  the  whole  hist<Mry  of  Jurispmdaic«» 
and  has  been  expressed  with  emphasis  in  a 
number  of  cases  in  this  state.  The  general 
rule  against  the  validity  of  such  transactions 
does  not  depend  on  a  presumption  that  there 
was  actual  fraud  or  intentional  wrong,  but 
on  the  prindple  that  the  trust  relation  plaoea 
such  obligations  on  the  trustee  that  he  should 
not  occupy  that  position  of  opposition  to  his 
cestui  que  trust  which  trading  with  him  de- 
notes, and  on  the  presumption  that  the  trus- 
tee by  reason  of  his  superior  knowledge  of  the 
trust  estate  occupies  such  a  vantage  ground 
that  the  parties  do  not  deal  on  equal  terms. 
There  are,  it  is  true,  exceptions  to  the  mle^ 
and  such  transactions  may  be  sustained  when 
there  is  dear  affirmative  proof  of  a  fbir  con- 
sideration, perfect  candory  and  of  the  ab* 
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■ence  of  advantage  of  superior  information; 
in  other  words,  when  the  cestui  que  trust 
deals  on  equal  terms,  and  Is  fully  advised  of 
"What  he  is  doing  and  the  effect  of  his  act. 
The  ahsence  of  full  information  and  inde- 
pendent advice  is  always  regarded  a  strong 
circumstance  agaimtt  the  validity  of  the 
transaction.  Among  the  many  authorities  on 
the  subject,  we  cite  the  following:  Butler  v. 
Haskell,  4  Desaus.  698;  McCants  v.  Bee,  1 
McCord,  Eq.  383,  16  Am.  Dec.  610;  Parrls  v. 
Cobb,  6  Rich.  Eq.  450;  Way  v.  Union,  G. 
I/.  Ins.  Co.,  61  S.  O.  501,  39  S.  E.  742 ;  Scot- 
tish Am.  M.  Co.  V.  Clowney,  70  S.  C.  229, 
49  S.  E.  569;  Tlndall  v.  Sublett,  82  S.  C. 
199,  63  S.  E.  960;  Perry  on  Trusts,  i  194 
et  seq. 

These  rules  of  law  are  founded  on  obvious 
ethical  obligations,  and  they  were  violated 
by  Mr.  Gadsden  under  circumstances  which 
subject  him  to  censure.  The  inequality  of 
the  parties  could  hardly  have  been  greater, 
and  was  perfectly  apparent  Miss  Lawrence 
was  a  gentle  old  woman  who  had  always  liv- 
ed in  the  complete  retirement  of  a  somewhat 
obscure  home  life,  without  business  associa- 
tions or  experience,  and  with  little  knowledge 
of  the  world  outside  of  her  own  narrow  en- 
vironment. The  evidence  does  not  lead  to  the 
conclusion  that  she  was  mentaUy  deficient  in 
the  sense  of  being  b^ow  the  average  intel- 
ligence of  persons  of  her  opportunity  and  ex- 
perience; but  it  establishes  beyond  doubt 
that  she  was  evidently  without  capacity  to 
comprehend  a  complex  business  affair,  or  to 
co-ordinate  the  facts  and  estimate  the  value 
of  bonds  and  stocks,  or  to  weigh  the  evidence 
as  to  the  alleged  will,  or  to  reach  unaided  a 
correct  conviction  as. to  her  own  rights  and 
obligations.  On  all  these  matters  Mr.  Gads- 
den could  not  fail  to  know  that  she  relied 
entirely  on  his  representations  and  his  opin- 
ions. Assuming  the  utmost  good  faith  in  his 
representations  and  opinions,  yet  it  is  im- 
possible to  doubt  that  Mr.  Gadsden  as  a 
lawyer  and  a  man  of  affairs,  who  had  fully 
considered  all  the  facts  in  his  possession, 
must  have  been  conscious  that  there  was 
information  which  might  lead  other  reasona- 
ble persons  to  conclusions  different  from  his 
own.  The  fact  that  the  will  had  not  been 
found  after  diligent  search  afforded  ground 
for  an  inference  that  Dr.  Lawrence  had  de- 
stroyed it.  The  fact  that  the  stock  in  the 
Consolidated  Company  had  been  acquired  by 
much  pains  and  labor  with  the  expectation 
of  profit  from  it,  and  that  the  business  had 
been  launched  but  a  few  months,  afforded 
ground  for  a  competent  adviser  of  Miss  Law- 
rence to  caution  her  against  r^^rdlng  the 
stock  valueless  until  the  corporate  scheme 
had  been  fully  tried.  We  cannot  doubt  that 
the  Incapacity  of  Miss  Lawrence  to  see  the 
bearings  of  these  facts  on  her  legal  rights 
and  her  moral  obligations  must  have  been 
evident  to  Mr.  Gadsden.  It  certainly  was 
evident  to  htm  that  full  acceptance  of  his 
opinion  that  her  brother  had  died  leaving  a  | 


will  in  force  expressing  his  desire  that  all 
his  property  should  go  to  his  wife  and  her 
children  induced  the  guileless  old  lady  to  be- 
lieve it  was  her  duty  to  relinquish  her  in- 
terest in  the  estate.  It  Is  impossible  to  re- 
sist the  conclusion  that  these  considerations, 
so  obvious  and  so  convincing  of  the  impropri- 
ety of  taking  the  assignment,  ought  to  have 
deterred  Mr.  Gadsden  from  entering  into 
the  transaction.  Besides,  he  had  a  strong  re- 
minder of  his  duty.  Mrs.  Tarver,  the  niece 
of  Miss  Lawrence,  when  called  in  to  wit- 
ness the  paper,  according  t6  her  testimony, 
earnestly  protested  against  the  proposed 
transaction;  according  to  Mr.  Gadsden's  tes- 
timony the  protest  was  not  directed  to  him, 
but  to  Miss  Lawrence.  The  difference  is 
immaterial.  It  placed  Mr.  Gadsden  in  the 
position  of  accepting  an  assignment  of  her 
property  offered  by  an  untutored  woman  un- 
der a  sudden  conviction  of  duty  induced  by 
his  expression  of  opinion  against  the  solicit- 
ous advice  and  protest  of  her  closest  friend. 
The  conclusion  is  inevitable  that  the  trans- 
action was  invalid,  and  the  conduct  of  Mr. 
Gadsden  with  respect  to  it  reprehensible. 

[61  This  court  would  refu^,  however,  to 
Inflict  for  such  degree  of  misconduct  the  ex- 
treme penalty  of  disbarment  or  suspension 
from  his  office  as  an  attorney  at  law,  so  hu- 
miliating and  disastrous,  even  if  It  were 
within  its  discretion  to  impose  such  a  penal- 
ty, because  of  two  facts,  which  taken  to- 
gether are  of  great  importance.  These  facts 
are:  First,  the  evidence  does  not  prove  in- 
tentional misrepresentation  of  facts  or  of 
opinion  in  the  interview  between  Mr.  Gads- 
den and  Miss  Lawrence;  second,  the  breach 
of  duty -grew  out  of  excess  of  zeal  for  the 
interests  of  a  client,  and  not  In  pursuit  of  his 
own  interests.  The  second  fact  is  of  impor- 
tance when  taken  in  connection  with  the  first. 

The  general  power  of  courts  with  respect 
to  the  imposition  of  penalties  on  attorneys 
for  misconduct  is  thus  stated  by  that  great 
jurist  Mr.  Justice  Bradley  in  delivering  the 
opinion  of  the  court  In  Ex  parte  Wall,  supra: 
"It  is  laid  down  in  all  the  books  in  which  the 
subject  is  treated  that  a  court  has  power  to 
exercise  a  summary  jurisdiction  over  its  at- 
torneys to  compel  them  to  act  honestly  to- 
wards their  clients,  and  to  punish  them  by 
fine  and  imprisonment  for  misconduct  and 
contempts,  and  In  gross  cases  of  misconduct 
to  strike  their  names  from  the  roll."  The 
severe  punishment  of  disbarment  or  suspen- 
sion should  not  be  inflicted  when  the  less 
punishment  of  reprimand  or  fine  would  ac- 
complish the  purpose.  Bradley  v.  Fisher,  80 
U.  S.  335.  20  L.  Ed.  646. 

[61  Section  2816  of  the  CM!  Code  provides 
that  an  attorney  **may  be  removed  or  sus- 
pended who  ehall  be  guilty  of  any  deceit, 
malpractice  or  misdemeanor."  The  statute 
does  not  express  any  intention  to  take  away 
or  limit  the  common-law  power  of  courts  to 
disbar  or  suspend  for  gross  misconduct  not 
falling  within  the  terms  of  the  statute,  nor 
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does  It  purport  to  affect  the  common-law 
power  of  courts  to  inflict  a  less  punishment 
for  misconduct  not  grave  enough  to  warrant 
the  penalty  of  suspension  or  disbarment  In 
the  absence  of  such  express  restriction,  the 
Inherent  common-law  power  of  the  courts  In 
these  respects  remains.  Boston  Bar  Ass'n  v. 
Greenhood,  16S  Mass.  Id9,  4C  N.  E.  568;  In  re 
Smith,  73  Kan.  743,  85  Pac.  584;  In  re  Mills, 
1  Mich.  392;  Commonwealth  v.  Roe,  129  Ky. 
650,  112  S.  W.  683,  19  L.  R.  A.  (K.  S.)  413; 
114  Am.  St.  Rep.  note  page  839;  4  Cyc.  906; 
Weeks  on  Attorneys  at  Law,  155.  We  ex- 
press no  opinion  as  to  the  power  of  the  legis- 
lative department  to  control  the  courts  in 
this  respect,  as  the  attempt  to  exercise  such 
power  has  not  been  made. 

Under  the  rule  laid  down  in  Duncan's 
Case,  64  S.  C.  461,  42  S.  B.  433,  an  attorney 
should  not  be  disbarred  or  suspended  In  a 
case  like  this,  involving  fairness  in  a  busi- 
ness transaction,  unless  the  evidence  leads 
the  court  to  the  clear  conviction  that  the 
misconduct  was  due  to  a  bad  or  fraudulent 
motive — ^that  It  was  so  gross  as  to  show  a 
want  of  integrity.  As  we  have  endeavored 
to  demonstrate^  the  evidence  does  not  pro- 
duce a  clear  conviction  of  moral  fraud,  and 
the  court  will  not  inflict  the  penalty  of  sus- 
pension or  disbarment 

Some  less  penalty  must  be  imposed.  The 
mere  expression  of  the  opinion  of  this  court 
that  a  member  of  the  bar  in  even  a  single  in- 
stance has  fallen  below  the  ethical  standards 
of  the  profession  Is  in  Itself  a  serious  penal- 
ty, and  we  think  none  greater  should  be  in- 
flicted in  this  Instance. 


JONES,    a    J.,    GART,    A,    J. 
DRICKt  J^  concur. 


and   HT- 


V  I)  s.  c. 

BROWN  T.  GREEN,  Sheriff,  et  aL 

(Supreme  Court  of  South  Carolina.     July  18, 

1911.) 

Homestead  (§  209*)  —  Sale  on  Execution  — 
Injunction. 

Plaintiff  was  the  owner  of  a  building  sub- 
ject to  two  mortgages.  Defendant  obtained  a 
judgment  against  him,  and  levied  execution 
thereon.  The  commissioners  made  a  return  that 
the  property  exceeded  in  value  $1,000,  and  that 
it  could  not  be  divided  and  the  homestead  set 
off  without  injury  to  the  remainder.  Held,  that 
plaintiff  was  not  entitled  to  enjoin  the  sale  on 
the  ground  that  his  homestead  would  be  lost,  as 
under  Civ.  Code  1902,  §  2628,  the  homestead 
could  not  be  sold  unless  more  than  SI  ,000  was 
bid,  but,  if  more  was  bid.  $1,000  of  the  price 
must  be  filed  with  the  judge  to  be  applied  on  a 
new  homestead.  Therefore  only  the  equity  of 
redemption  would  be  sold. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §  390;    Dec.  Dig.  S  20Q*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  R.  W.  Menunlnger, 
Judge. 


•To  be  officially  reported.** 

Action  by  George  A.  Brown  against  M.  B. 
Green,  sheriff,  and  others,  for  temi)orary  In- 
junction. From  an  order  vacating  an  order 
granting  a  temporary  injunction,  plaintiff  ap- 
peals.   AfQrmed. 

McCoU,  McColl  ft  Le  Grand,  for  appellant 
Newton  ft  Owens,  for  respondents. 

HTDRICK,  J.  Plaintiff  brought  this  ac- 
tion to  enjoin  the  defendant  Green,  as  sheriff, 
from  selling  a  storehouse  and  lot  in  which 
he  claims  homestead. 

The  material  allegations  of  the  complaint, 
which  are  undisputed,  are:  That  plaintiff  Is 
and  for  some  time  has  been  the  owner  of 
a  certain  storehouse  and  lot  In  the  town  of 
6ennettsvllle,  and  Is  entitled  to  a  homestead 
therein.  On  March  18,  1909,  he  executed  a 
mortgage  thereon  to  secure  his  bond  for 
$3,786,  with  interest  thereon  from  date  at 
8  per  cent  per  annum.  On  June  8,  1909,  he 
executed  a  second  mortgage  thereon  to  se- 
cure a  debt  of  $2,000.  Both  mortgages  were 
promptly  recorded,  and  the  lien  of  each  Is 
superior  to  that  of  the  judgment  of  Bird  ft 
Co.,  hereinafter  mentioned,  and  both  are  still 
unpaid.  In  November,  1909,  William  M.  Bird 
ft  Co.  obtained  judgment  In  Williamsburg 
county  against  him  for  $276.93,  a  transcript 
of  which  was  duly  filed  and  docketed  In  the 
office  of  the  clerk  of  court  for  Marlboro 
county,  on  February  19,  1910,  and  execution 
was  thereupon  issued  and  directed  to  the 
defendant  Green,  as  sheriff.  Commissioners 
were  duly  appointed  to  set  off  the  Judgment 
debtor's  homestead.  They  made  their  return, 
certifying  that  the  property  exceeded  In  val- 
ue $1,000,  and  that  It  could  not  be  divided 
and  the  homestead  set  off  without  Injury  to 
the  remainder,  and  appraised  It  at  $6,000, 
which  Is  Its  full  value.  On  the  filing  of  the 
return,  to  which  no  exceptions  have  been 
taken,  the  sheriff  served  notice  on  the  debtor 
that,  unless  he  paid  Into  his  office  the  excess 
of  the  appraised  value  of  the  property  above 
the  homestead  $1,000 — that  Is,  unless  be  paid 
In  $5,000  within  60  days  from  date  of  the 
notice — ^he  would  sell  the  property  under  the 
execution.  Upon  the  foregoing  facts  and  the 
further  allegation  that,  if  the  sheriff  sold  the 
property,  his  right  of  homestead  would  be 
defeated,  the  plaintiff  asked  that  the  sale 
be  enjoined.  The  court  granted  a  temporary 
order  of  Injunction,  which  It  vacated,  on  mo- 
tion of  defendants. 

As  far  as  they  went,  the  proceedings  below 
were  In  exact  conformity  to  the  provisions  of 
section  2628,  1  Code  1902.  The  complaint 
did  not  state  a  cause  of  action  for  Injunction. 
We  fail  to  see  wherein  the  sale  will  defeat 
appellant's  right  of  homestead.  Under  thp 
provisions  of  section  2628,  above  referred  to, 
there  can  be  no  sale  unless  more  than  $1,000 
Is  bid  at  the  execution  sale.    If  more  than 
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$1,000  Is  bid,  tbe  sale  Is  mad^  and  the  sher- 
iff deposits  $1,000  with  the  tierk  to  be  ap- 
plied, nnder  the  order  of  the  clrcnlt  Judge, 
on  application  of  the  judgment  debtor,  to 
the  purchase  of  a  homestead  of  that  value; 
and  the  residue  Is  applied  to  the  payment  of 
the  costs  and  ezi)enses  of  the  appraisement 
and  sale  and  the  executions  in  the  hands  of 
the  sheriff,  according  to  law.  The  fact  that 
the  property  Is  covered  by  mortgages  makes 
no  difference,  because  at  a  sale  of  property 
covered  by  mortgages  under  a  junior  execu- 
tion, as  In  this  case,  only  what  for  the  sake 
of  convenience  Is  called  the  mortgagor's  equi- 
ty of  redemption  Is  sold,  which  is,  however, 
the  legal  title  subject  to  the  Hen  of  the  mort- 
gages, and  therefore  the  purchaser  Is  sup- 
posed to  bid  no  more  than  the  value  of  the 
property  over  and  above  the  mortgage  debts. 
Moss  V.  Bratton,  5  Rich.  Eq.  3;  Norman  v. 
Norman,  26  S.  €.  46,  11  S.  E.  1096,  and  cases 
cited  by  the  court.  Presumptively  no  bid 
win  be  received  at  such  a  sale  for  more  than 
the  value  of  the  property  over  and  above 
the  mortgage  debts.  If  the  property  Is  worth 
less  than  tbe  aggregate  value  of  the  home- 
stead and  the  mortgage  debts,  as  alleged  In 
this  case.  It  cannot  be  supposed  that  a  bid 
for  more  than  $1,000  will  be  received,  and, 
If  not,  then  no  sale  will  be  made.  On  the 
contrary,  If  It  Is  worth  more,  the  judgment 
creditor  has  the  right  to  have  It  sold.  Oth- 
erwise, the  judgment  debtor  will  be  allowed 
to  have  property  In  excess  of  the  value  of 
the  homestead  which  cannot  be  reached  by 
execution. 
Affirmed. 

JONES,  a  J^  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 

(89  S.  C.  198) 

REMBERT  et  al.  y.  VETOB  et  al. 

(Supreme  Court  of  South  Carolina.     July  7, 

1011.) 

1.  Wills   (|   498*)  —  Meaning   of  Wobds  — 
"Heirs  of  the  Body"— "Issue." 

The  words  "heirs  of  the  body"  and  "issue" 
in  a  will  are  generally  e9ulvalent,  and  the  word 
'Mssue"  is  one  of  limitation,  and  not  less  exten- 
siye  in  its  import  than  the  words  'Hieirs  of  the 
body." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  1087-1089;   Dec.  Dig.  S  4d8.* 

For  other  definiUons,  see  Words  and  Phrases, 
vol.  4,  pp.  3267-3271,  3778-3782;  vol.  8,  p. 
7603.] 

2.  Wills  (§§  506^  498*)— Constbuction— Ben- 
bfici  a  bies— St  atttes. 

Where  a  devise  is  to  the  heir  or  heirs  of 
the  body,  or  issue,  it  is  necessary  to  resort  to 
the  statute  of  distribution  to  ascertain  who  the 
beneficiaries  are,  and  in  what  proportions  they 
take. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  1091,  1087:  Dec  Dig.  |{  506,  498.*] 

8.  Wills    (|   498*)-'Bbnbficiabies->Statuts 
OF  Distribution. 

The  court,  in  construing  a  testamentary 
gift  to  testator's  daughter  for  life  and  at  her 


death  to  such  of  her  Issue  as  she  may  leave  liv- 
ing at  the  time  of  her  death,  to  be  equally  di- 
vided among  such  issue,  must,  to  determine  the 
issue  on  the  daughter's  death,  resort  to  the  stat- 
ute of  distribution,  and  among  the  grandchil- 
dren and  great-grandchildren  of  the  daughter 
who  may  take  are  those  whose  parents  were 
dead  at  the  daughter's  deatli. 

[EM.  Note.— For  other  cases^  see  Wills,  Cent 
Dig.  §S  1087-1089;    Dec.  Dig.  t  498.*] 

4.  Powebs  (8  33*)— EiXECUTioN— Acts  Consti- 
tuting. 

Where  a  donee  of  a  power  created  by  will 
intends  to  execute  the  power,  the  intention 
makes  the  execution  operative,  and  the  inten- 
tion to  execute  the  power  is  manifested  where 
there  has  been  some  reference  in  the  deed  or 
other  instrument  to  the  power,  or  a  reference  to 
the  property,  which  is  the  subject  on  which  the 
power  IS  to  be  executed,  or  where  the  deed  or 
other  instrument  executed  by  the  donee  will  oth- 
erwise be  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  §t  110-120;   Dec.  Dig.  S  33.«] 

5.  Powers  ({  83^)— Ezeoution— Aon  Consti- 

TUTINO. 

Testator  owning  two  tracts,  one  known  as 
the  home  tract,  gave  the  same  to  his  wife  for 
life,  with  power  to  dispose  of  one- third  in  any 
way  she  might  choose.  The  wife  conveyed  to  a 
daughter  all  her  right,  title,  and  interest  in  the 
home  tract,  "being  the  same  tract  of  land  where- 
in an  interest  was  devised  to  me,"  to  bold  the 
premises  after  the  wife's  death,  etc.  Held,  that 
the  deed  was  an  execution  of  the  power,  for, 
though  the  quoted  phrase  did  not  refer  to  the 
power,  it  referred  to  the  property  which  was 
tiie  subject  on  which  the  power  was  intended  to 
operate. 

[Bid.  Note.— For  other  cases,  see  Powers, 
Cent.  Dig.  U  111-113;   Dec.  Dig.  {  33.*] 

a  Deeds  (S  9*)  —  Resebyation  of  Life  Bs- 

TATECh— Effect 

A  reservation  of  a  life  estate  by  a  grantor 
does  not  invalidate  a  deed  as  an  attempt  to 
create  a  freehold  to  commence  in  the  future: 
it  being  effectual  as  a  covenant  to  stand  seised 
to  uses. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  t  6 ;  Dec.  Dig.  t  9.*] 

7.  Appeal  and  H?rrob  (|  959*)— Allowance 
OP  Amendments  to  Pleadings— Discbetion 

A  motion  to  amend  the  pleadings  Is  address- 
ed to  the  discretion  of  the  trial  court,  and  its 
rulings  are  not  disturbed.  In  the  absence  of  an 
abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3826-8838;  Dec  Dig.  | 
959.*] 

Woods,  J^  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Ernest  Moore,  Special 
Judge. 

**To  be  officially  reported.** 

Action  by  Sarah  Emellne  Rembert  and 
others  against  Carrie  Vetoe  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal*    Modified  and  affirmed. 

The  following  Is  the  opinion  referred  ta 
in  the  dissenting  opinion : 

''Thereafter  the  said  cause  came  on  to  be 
heard  by  his  honor.  Special  Judge  Ernest 
Moore,  at  the  regular  September  (1910)  term 
of  the  court  of  common  pleas  for  Fairfield 
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county,  and  after  said  hearing  the  said  Judge 
filed  his  judgment  and  decree  In  said  cause, 
bearing  date  October,  1910,  of  which  the 
following  Is  a  copy: 

**  'This  Is  an  action  seeking  a  sale  for  par- 
tition of  certain  real  estate,  described  In  the 
complaint,  alleged  to  be  owned  as  tenants  In 

^  common  by  the  plaintiffs  and  defendants. 
Certain  issues  as  to  the  title  to  the  lands 
and  as  to  the  accountability  of  certain  par- 
ties for  rents  and  profits  being  raised  by  the 
pleadings,  a  jury  trial  of  any  legal  issues  of 
title  having  been  expressly  waived,  it  was 
referred  to  James  G.  McCants,  Esq.,  to  take 
the  testimony  upon  the  Issues,  and  report  the 
same  to  the  court  The  testimony  having 
been  taken  and  reported  accordingly,  the 
cause  came  on  for  bearing  before  me  at  the 
last  term  of  the  said  court,  and  after  full 
argument,  decision  thereupon  was  reserved 
for  further  consideration. 
.     '''The   lands   in   question   were  formerly 

^  the  property  of  one  Ralph  Jones,  who  died 
in  July,  1854,  leaving  of  force  his  last  will 
and  testament,  which  was  thereafter  duly 
admitted  to  probate  in  the  said  county.  One 
of  the  principal  questions  in  the  case  is  as 
to  the  proper  construction  of  this  will,  by 
which,  in  the  residuary  clause  thereof,  the 
testator  devised  as  follows:    "Item  6.     All 

r  the  rest  and  residue  of  my  estate  of  any 
kind  and  description,  real  and  personal,  not 
hereinbefore  disposed  of,  I  devise  and  be- 
queath to  my  beloved  wife,  Sarah  H.  Jones, 
for  and  during  the  term  of  her  natural  life, 
with  the  power  to  dispose  of  one-third  there- 
of, while  living,  in  any  way  she  may  choose 
to  do;  the  remaining  two-thirds  thereof,  after 
the  decease  of  my  said  wife,  I  devise  and  be- 
queath to  my  daughter  Martha  Amanda,  to 
her  sole  and  separate  use,  during  her  life, 
and  at  her  death  to  such  of  her  issue  as 
she  may  leave  living  at  tbe  time  of  her 
death,  to  be  equally  divided  among  such 
issue,  but  if  my  said  daughter  should  die 
leaving  no  issue  alive  at  the  time  of  her 
death,  it  is  my  will  that  said  two-thirds  be 
equally  divided  among  my  next  of  kin  at 
that  time  living  according  to  the  statute  of 
distribution  of  intestate's  estates."    While  It 

^'  is  doubtless  unimportant,  yet  I  have  pre- 
served In  the  above  quotation  the  exact 
punctuation  of  the  will,  which  was  evidently 
drawn  by  a  lawyer  of  some  experience  and 
accuracy  of  expression. 

'"As  a  matter  of  fact,  It  appears  from 
the  evidence  that  Sarah  H.  Jones,  the  widow 
of  the  testator,  died  in  October,  1891,  and 
Martha  Amanda  Robertson,  the  daughter 
mentioned  In  said  will,  died  July  2,  1908,  the 
latter  leaving  as  her  issue  2  children,  Sarah 
Emellne  Rembert,  one  of  the  plaintiffs,  and 
Ruth  Mason,  one  of  the  defendants,  14  grand- 
children (of  whom  8  were  children  of  the 
said  Sarah  Emellne  Rembert,  2  were  children 
of  the  said  Ruth  Mason,  and  4  were  children 
of  Thomas  W.  Robertson,  a  predeceased  son 
of  tiie  said  Martha  Amanda  Robertson),'  and 


21  great-grandddldren  (of  whom  20  were 
grandchildren  of  the  said  Emellne  R^nbert, 
and  1  a  grandchild  of  the  said  Thomas  W. 
Robertson).  The  plaintiffs  (except  D.  W. 
Ruff,  who  has  purchased  the  interest  In  the 
home  tract  of  land  of  the  plaintiff  George 
English  Rembert,  a  son  of  the  said  Sarah 
B3mellne  Rembert)  include  all  the  Rembert 
branch  of  the  lineal  descendants  of  the  said 
Martha  Amanda  Robertson  living  at  the 
time  of  her  death,  and  the  defendants  Ruth 
Mason  and  her  two  children,  Edward  R. 
Mason  and  Ralph  W.  Mason,  represent  the 
Mason  branch  of  such  defendants,  while  all 
of  the  other  defendants,  except  Frank  W. 
Vetoe,  are  children  of  Thomas  W.  Robertson, 
already  mentioned  as  a  predeceased  son  of 
Martha  Amanda  Robertson;  the  said  Frank 
W.  Vetoe  being  the  infant  son  of  the  de- 
fendant Clarrie  Vetoe,  and  a  great  grandchild 
of  the  said  Martha  Amanda  Robertson,  and 
living  at  the  time  of  her  death;  his  said 
mother  being  a  grandchild  of  the  said  Mar- 
tha Amanda  Robertson. 

**  'Since  the  commencement  of  this  action, 
Annie  Rembert  Thomas,  being  a  daught^ 
of  the  said  Sarah  B.  Rembert,  and  a  plain- 
tiff In  this  case,  has  died  Intestate,  and  her  • 
heirs  at  law,  Samuel  P.  Thomas,  her  hus- 
band, and  Annie  Rembert  Thomas  and  Sarah 
Emeline  Thomas,  her  children,  have  been 
substituted  as  parties  plaintiff  in  her  stead. 

"*The  lands  In  question  embrace  two  ^' 
tracts  described  in  the  complaint;  the  one 
containing  1,056  acres,  more  or  less,  being 
called  the  "Jones  Home  Place,**  and  the  other, 
containing  about  496  acres,  being  known  as 
the  "Piny  Woods  Place.** 

"'Another  question  arising  In  the  ease  Is 
as  to  the  construction  and  effect  of  a  outaln 
Instrument  In  writing,  executed  by  the  said 
Sarah  H.  Jones,  under  date  of  June  20,  1875, 
in  the  form  of  a  deed,  by  the  granting  dause 
of  which  the  said  Sarah  H.  Jones  undertakes 
to  convey  to  the  said  Sarah  E.  Rembert  the 
above-mentioned  home  place  in  the  following 
terms  (certain  descriptive  matter  being  omit- 
ted  as  indicated),  to  wit:  "I,  Sarah  H.  Jones, 
*  *  *  in  consideration  of  the  sum  of  one 
dollar  to  me  In  hand  paid  by  Sarah  Emellne 
Rembert,  •  *  •  and  of  the  natural  love 
and  affection  which  I  bear  to  the  said  Sarah 
Emellne  Rembert  and  her  children,  e  e  • 
have  granted,  bargained,  sold  and  released* 
and  by  these  presents  do  grant,  bargain, 
sell  and  release  unto  the  said  Sarah  B.  Rem- 
bert all  my  right,  title  and  Interest  in  aD 
that  piece,  parcel  or  tract  of  land  «  «  • 
containing  one  thousand  and  fifty-fire  acres, 
more  or  less,  being  the  same  tract  of  land 
wherein  an  interest  was  devised  to  me  in  by 
my  husband,  Ralph  Jones,  in  his  last  will 
and  testament;"  the  hab^idum  and  toien- 
dum  clause  of  this  instrument  being:  "To 
have  and  to  hold  all  and  singular  the  said 
premises  from  and  after  my  death  unto  the 
said  Sarah  Emellne  Rembert  for  and  during 
the  term  of  her  natunil  Ufe^  and-  after  her 
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death  to  sticli  of  h«r  tane  as  aba  may  leave 
llTing  at  the  time  of  her  death,  their  heirs 
and  assigns,  forever;*'  and  the  warranty 
clause  thereof  being:  "And  I  do  hereby  bind 
myself  and  heirs,  executors  and  administra- 
tors to  warrant  and  forever  defend  all  and 
eingnlar  the  said  premises  unto  the  said  Sar- 
ah ESmeline  Rembert  and  her  issue  from  and 
against  me  and  my  heirs,  and  all  other  per- 
sons lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof."  By  an  Indorsement 
upon  the  back  of  this  deed,  it  appears  that 
Col.  Jas.  H.  Rion  was  the  conveyancer  draw- 
ing the  sama 

"The  plaintiffs  contend  that  under  the 
provisions  of  the  will  above  quoted  all  the 
lineal  descendants  of  Martha  Amanda  Rob- 
ertson, living  at  the  time  of  her  death,  took 
as  remaindermen,  being  denoted  by  the  term 
'issue;**  that  the  distribution  amongst  such 
V  Issue  must  be  per  capita;  while  the  defend- 
ants maintain  that  the  words  "according  to 
the  statute  of  distribution  of  intestate's  es- 
tates,'* which  are  found  in  the  latter  part  of 
aald  item  6  of  the  will,  must  be  regarded 
as  qualifying,  not  only  the  words  "next  of 
kin**  immediately  preceding  the  phrase  quot- 
ed* but  also  the  word  "issue,*'  as  used  in  the 
preceding  clause  of  the  same  item,  and  that, 
therefore,  Mrs.  Emeline  Rembert  is  entitled 
to  one-third,  Mrs.  Ruth  Mason  to  one-third* 
and  the  children  of  ^omas  W.  Robertson, 
deceased,  are  entitled  to  the  remaining  third; 
ii^tlie  distribution  being  per  stirpes. 

"'It. is  also  contended  on  behalf  of  Mrs. 
Sarah  Bmeline  Rembert  and  her  issue  in  esse 
<all  of  whom  are  before  the  court)  that,  as 
to  the  one-third  interest  in  the  home  place, 
the  same  was  duly  conveyed  to  them  by  the 
terms  of  the  above  instrument  in  the  form 
of  a  deed,  which  said  plaintiifs  submit  Y<^a8 
a  valid  execution  of  the  power  of  sale  there- 
of conferred  on  Sarah  H.  Jones  by  the  will 
of  Ralph  Jones,  above  quoted. 

"'Considering  now  the  first  question  pre- 
sented for  determination,  as  to  the  proper 
construction  of  the  sixth  item  of  the  will  of 
Ralph  Jones,  the  settled  rule  of  construction 
is  that  the  intention  of  the  testator  must  be 
ascertained  from  the  language  used  by  him, 
but  that,  in  so  ascertaining  the  intention, 
not  only  the  sentence  or  clause  of  the  sen- 
tence to  be  construed  is  to  be  considered,  but 
that  the  provisions  of  other  clauses  or  sen- 
tences may  also  be  taken  into  the  account  in 
determining  the  particular  intent  with  which 
iOie  words  in  question  were  used  by  the  tes- 
tator. The  primary  rule  for  ascertaining 
the  intention,  however,  is  that  the  same 
must  be  determined  from  a  consideration 
of  the  words  used  by  him  in  expressing  that 
intention,  and  a  resort  to  conjecture  for  the 
purpose  of  determining  the  intention  is  not 
permitted.  Therefore,  it  has  been  properly 
held  that  limitations  imposed  by  one  clause 
under  one  contingency  cannot  be  applied  to 
dispositions  made  by  another  clause  for* a 
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different  contingency.     See,  Mobley  v.  Onm- 
mings,  35  S.  G.  101  [14  S.  E.  721]. 

"  'Now  the  devise  here  in  question,  by  its 
express  terms,  is  to  Martha  Amanda  Robert- 
son for  life,  and  after  her  death  "to  such  of 
her  issue  as  she  may  leave  living"  at  that 
time,  "to  be  equally  divided  among  such 
issue."  By  an  immediately  succeeding  clause 
in  the  same  sentence,  however,  separated 
only  by  a  comma,  it  is  further  provided  that, 
"if  my  said  daughter  should  die  leaving  no 
issue  alive  at  the  time  of  her  death,  it  is  my 
will  that  said  two-thirds  be  equally  divided 
among  my  next  of  kin  at  that  time  living, 
according  to  the  statute  of  distribution  of  in- 
testate's estates."  The  argument  is  Ihat, 
since  the  testator  has  directed  the  distribution 
among  the  newt  of  Mn^  to  be  made  according 
to  the  statute  of  distributions,  it  must  be 
concluded  that  he  desired  the  division  among 
the  issue  of  his  daughter  to  be  made  in  the 
same  way,  although  the  next  of  kin  referred 
to  are  the  testator's  next  of  kin,  while  the 
issue  intended  are  the  issue  of  his  daughter; 
and  it  is  further  insisted  that  no  special 
force  can  be  given  to  the  words  "to  be  equal- 
ly divided,"  as  applied  to  the  issue  of  the 
daughter,  for  the  reason  that  the  same  words 
are  used  with  reference  to  the  division  to 
be  made  among  the  next  of  kin  of  the  testa- 
tor, in  the  event  of  the  death  of  the  daughter 
without  leaving  living  issue. 

"  'Upon  well-settled  principles  of  construc- 
tion, however,  it  would  seem  to  be  clear  that 
by  the  term  "Issue,"  as  used  in  this  will,  the 
testator  must  be  held  to  have  intended  the 
lineal  descendants  of  Martha  Amanda  Rob:  - 
ertson,  whether  children  or  grandchildren, 
living  at  the  time  of  her  death;    and  the 
words  "to  be  equally  divided  among  suchV 
issue"  plainly  import  a  division  per  capita.  • 
Corbett  v.  Laurens,  5  Rich.  Bq.  801;    Rut-' 
ledge  V.  Rutledge,  Dud.  Eq.  201;  Allen  v.  Al- 
len, 18  S.  O.  612,  86  Am.  Rep.  710. 

"'It  is  true  that,  whenever,  by  the  terms 
of  description  in  a  devise,  resort  must  be 
had  to  the  statute  of  distributions  for  the 
purpose  of  ascertaining  the  objects  of  the 
gift,  reference  must  be  also  had  to  the  stat- 
ute to  determine  the  proportious  in  which 
the  donees  shall  take,  unless  a  different  rule 
of  distribution  is  provided  by  the  will. 
Templeton  v.  Walker,  3  Rich.  Eq.  648  [66 
Am.  Dec.  646];  Collier  v.  Collier  [8  Rich.  Bq.] 
666  [66  Am.  Dec.  668].  But  while  this  rule 
applies  in  all  cases  where  the  words  "heirs" 
or  "next  of  kin"  are  used,  it  has  no  applica- 
tion to  the  use  of  the  term  "issue,"  for  that 
word  is  not  a  term  depending  upon  the  stat- 
ute of  distributions  for  an  interpretation  of 
its  meaning.  See  Corbett  v.  I^urens  and 
Rutledge  v.  Rutledge,  supra. 

"  'By  grammatical  construction,  the  words 
"according  to  the  statute  of  distribution  of 
Intestate's  estates"  appearing  in  the  will  now 
at  bar  can  be  taken  only  as  qualifying  the 
immediately  preceding  words  ''my  next  of 


962 


71  SOUTHEASTERN  REPORTER 


(S.a 


kin  at  that  time  Hying.**  The  words  in  qnes- 
tlon  naturally  relate  and  apply  only  to  the 
immediately  preceding  phrase  '*next  of  kin," 
and  have  no  reasonable  relation  to  the  re- 
motely preceding  word  "issue."  To  adopt  the 
construction  as  contended  for  by  the  defend- 
ants, vid  interpolate  after  the  word  "issue" 
the  phrase  "according  to  the  statute  of  dis- 
tribution of  Intestate's  estates/'  would  be  in 
effect  to  add  to  the  will  of  the  testator  words 
which  he  has  not  in  any  way  evinced  an  in- 
tention of  using  in  that  connection,  and 
which  would  necessarily  destroy  the  force 
and  effect  of  the  immediately  preceding 
words  actually  there  used  by  him  that  the 
property  in  question  is  **to  be  equally  divided 
among  such  issue."  To  so  Interpolate  the 
words  mentioned  would  be  practically  to 
strike  out  of  the  will  words  used  by  the 
testator,  which  are  apt  and  fit  words  to  ex- 
press an  intention  that  the  division  among 
the  "issue"  of  his  daughter  living  at  her 
death  would  be  per  capita.  Even  if  no  rea- 
son could  be  seen  for  a  distinction  in  the 
matter  of  the  mode  of  the  division  pre- 
scribed in  the  case  of  a  taking  by  the  "issue" 
of  Martha  Amanda  Robertson,  and  that  pro- 
vided in  the  case  of  the  happening  of  the 
contingency  upon  which  the  "next  of  kin" 
of  the  testator  are  to  take,  nevertheless  the 
will  must  be  construed  as  written,  and  ef- 
fect given  to  the  expressed  intention  of  the 
testator.  Mobley  v.  Cummings,  supra;'  Mani- 
gault  V.  Deas,  Bail.  Eq.  298;  Moon  v.  Moon, 
2  Strob.  Eq.  827;  Bowers  v.  Newman,  2 
McMul.  472. 

"'It  must  therefore  be  concluded  that  all 
the  lineal  descendants  of  Martha  Amanda 
Robertson,  living  at  the  time  of  her  death, 
are  entitled  to  participate  In  the  division  of 
the  "remaining  two-thirds"  of  the  estate  of 
the  testator,  passing  under  the  residuary  de- 
vise in  said  item  6  of  the  will  In  question, 
and  that  such  division  must  be  made  among 
such  "issue"  of  the  said  Martha  Amanda 
Robertson  per  capita,  and  not  per  stirpes. 

"  The  next  question  to  be  considered  is 
as  to  whether  the  instrument  styled  a  deed 
from  Sarah  H.  Jones  to  her  daughter,  the 
plaintiff  Sarah  Ejmeline  Rembert,  and  her 
Issue,  is  a  valid  execution  of  the  power 
conferred  upon  the  said  Sarah  H.  Jones  by 
the  will  of  the  testator,  Ralph  Jones.  It  is 
not  questioned  but  that  this  instrument  waa 
duly  executed,  delivered,  and  recorded,  but 
it  is  objected  that  it  makes  no  reference  to 
such  power  of  disposition  given  by  the  will, 
nor  does  it  purport  to  be  an  execution  of 
such  power,  nor  does  it  specify  what  interest 
in  or  portion  of  the  lands  in  question  is 
thereby  sought  to  be  conveyed. 

"'Now  it  is  true  that  Sarah  H.  Jones 
had  a  life  estate  In  the  home  place  of  1,055 
acres  mentioned  In  this  instrument,  and  that 
she  had  a  power  of  disposition  inter  vivos 
as  to  one-third  of  the  fee  thereof,  but  it  is 
also  true  that  she  makes  no  direct  reference 
to  this  power.    But  she  did  undertake  to  con- 


vey "all  her  right,  title  and  interest"  in  the 
tract  in  question  by  the  granting  clause  of 
the  instrument  executed  by  her,  and  by  the 
habendum  clause  thereof  she  limits  a  fee 
estate  in  "the  said  premises"  to  such  of  the 
Issue  of  Sarah  E.  Rembert  as  she  may  leave 
living  at  the  time  of  her  death,  while  by 
the  warranty  clause  she  warrants  "the  said 
premises"  to  the  said  grantees  from  and 
against  herself  and  her  heirs,  and  all  other 
persons.  The  paper,  therefore,  must  be  held 
to  have  been  intended  as  a  conveyance  of  the 
fee  in  these  lands,  as  its  terms  could  not  be 
satisfied  by  considering  it  merely  as  a  con- 
veyance of  the  life  estate  of  the  grantor. 
EMrthermore.  after  thus  conveying  or  at- 
tempting to  convey  all  her  "interest"  in  the 
tract,  the  grantor  proceeds  to  define  what 
is  meant  by  the  word  "interest"  in  that  clause 
of  the  deed,  where  she  says,  in  describing 
the  land,  "being  the  same  tract  of  land 
wherein  an  interest  was  devised  to  me  in  and 
by  my  husband,  Ralph  Jones,  in  his  last  will 
and  testament"  In  the  case  of  Moody  v. 
Tedder,  16  S.  C.  563,  the  use  of  this  very 
word  "interest"  was  held  to  manifest  an 
intention  by  the  grantor  to  execute  a  power 
of  sale  given  by  will.  In  that  case,  whieh 
upon  the  point  at  issue  here  closely  paral- 
lels the  one  at  bar,  the  grantor  had  a  life 
estate  in  the  property,  coupled  with  a  power 
of  disposal  for  certain  purposes,  and  she 
made  a  conveyance  containing  no  direct  ref- 
erence to  the  power,  but  conveying  "all  her 
interest  and  life  estate"  in  the  property.  In 
holding  this  to  be  a  good  execution  of  the 
power,  the  Supreme  Court  of  this  state  says : 
"It  may  be  true  that  the  word  'interest'  was 
not  the  technical  term  to  express  the  idea 
of  a  power;  but  In  the  ordinary  acceptation 
of  .the  word  it  was  broad  enougn  to  cover 
it,  and  we  think  the  deed  was  intended  to 
include  the  power.  The  question  of  the  exe- 
cution of  a  power  is  always  one  of  intention, 
and  if  the  devisee  of  the  power  Intends  to 
execute  it  that  intention,  however  manifest- 
ed, whether  directly  or  indirectly,  positive- 
ly or  by  Just  implication,  will  make  the  exe- 
cution valid  and  operative." 

"'In  the  case  Just  cited,  the  court  quotes 
with  approval  the  doctrine  as  laid  down  in 
1  Sudg.  Pow.  419,  that,  "when  a  man  has  a 
power  and  an  interest,  and  he  creates  an 
estate  which  will  not  have  an  effectual  con- 
tinuance in  point  of  time,  if  it  be  fed  out 
of  his  interest,  it  shall  take  effect  by  force 
of  the  power."     See,  also,  31  Cyc.  1126. 

"  'Applying  these  principles  to  the  case  at 
bar.  It  seems  to  be  clear  that  the  grantor 
intended  to  convey  to  the  grantees  named  In 
the  Instrument  all  the  interest  which  she 
could  convey  under  the  provisions  of  the 
will  of  her  husband,  Ralph  Jones,  for  she 
grants,  not  only  her  "right  and  title,"  but 
also  all  the  "Interest"  which  she  took  under 
said  will,  and  this  could  not  be  satisfied,  not 
could  the  apparent  purpose  to  convey  a  fee* 
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Rlmple  estate  be  fulfilled,  except  by  consider- 
ing It  as  referring  to  the  power  of  disposi- 
tion of  the  one-third  interest  in  the  fee  there- 
of given  to  her  by  said  will.  Moreover  the 
terms  of  the  instrument,  showing  the  inten- 
tion of  the  grantor  to  reserve  her  life  estate 
in  the  very  lands,  unquestionably  and  conclu- 
sively evidence  the  purpose  to  execute  the 
power  given  by  the  will,  as  otherwise  the 
paper  would  have  been  entirely  inoperative. 

"'But  it  Is  said  that  the  instrument  in 
question  is  not  effective  as  an  execution  of 
the  power,  for  the  reason  that  (as  defend- 
ants maintain)  an  attempt  Is  thereby  made 
to  limit  a  freehold  estate  to  commence  in 
future,  which  cannot  be  done  by  way  of 
direct  grant,  and  the  defendants  also  sub- 
mit that  the  deed  cannot  be  sustained  as  a 
covenant  to  stand  seised  to  uses,  for  the 
reason  that  it  is  not  supported  by  a  valuable 
consideration. 

"'It  is  considered,  however,  that  even  if 
the  written  instrument  in  question  cannot  be 
held  valid  as  a  deed  by  which  the  title  pass- 
es in  prsesenti,  the  grantor  merely  reserving 
to  herself  the  use  and  possession  during  her 
life,  as  was  held  in  the  somewhat  similar 
cases  of  Merck  v.  Merck,  88  S.  O.  832  [65  S. 
E.  847,  137  Am.  St.  Bep.  815],  Sumner  v. 
Harrison,  54  S.  O.  858  [32  S.  E.  672],  and 
Cribb  V.  Bogers,  .12  S.  C,  [564,  32  Am.  Bep. 
611],  it  may  nevertheless  be  held  effective 
as  a  covenant  to  stand  seised  to  uses,  being 
supported  by  the  consideration  of  blood  re- 
lationship between  the  grantor  and  grantee, 
notwithstanding  the  absence  of  a  valuable 
consideration,  and  notwithstanding  any  lim- 
itation of  a  fee  to  commence  in  futuro,  which 
may  be  contained  therein.  Watson  v.  Wat- 
son, 24  S.  0.  235  [58  Am.  Bep.  247];  Ohan- 
cellor  V.  Windham,  1  Bich.  164  [42  Am.  Dec. 
411];  Kinsler  v.  Clark,  1  Bich.  170. 

"'But  the  defendants  nevertheless  main- 
tain that  this  deed,  considered  as  a  covenant 
to  stand  seised  to  uses,  cannot  be  held  as  an 
execution  of  the  power  conferred  by  the  will 
of  Balph  Jones,  for  the  reason  that  (by  the 
terms  of  the  covenant  therein)  no  estate  in 
the  lands  is  created  or  conveyed  until  after 
the  death  of  the  said  Sarah  H.  Jones,  the 
donee  of  the  power  under  the  said  will, 
whereas,  by  the  express  terms  of  the  will  of 
Baiph  Jones,  the  said  dpnee  was  empowered 
to  dispose  of  the  said  one-third  of  these  lands 
only  "while  living."  The  answer  to  this  po- 
sition, however,  is  that  the  condition  of  the 
exercise  of  the  power  was  merely  that  it 
should  be  exercised  by  the  said  Sarah  H. 
Jones  "while  living" ;  that  is  to  say,  during 
her  lifetime  by  any  instrument  then  taking 
effect.  The  use  of  the  testator  of  the  ex- 
pression "while  living"  was  merely  a  dec- 
laration that  the  power  could  not  be  execut- 
ed by  a  will  which  becomes  operative  only 
at  death,  but  that  it  could  be  executed  by 
any  mode  of  conveyance  taking  effect  inter 
vivos.    Manifestly  the  execution  of  a  cove- 


nant to  stand  seised  to  uses  operates  as  a 
conveyance  in  prsesenti  of  the  estate  thereby 
created  in  the  lands.  The  only  limitation 
of  the  power  of  disposition  given  by  the  will 
in  question  was  that  it  should  be  so  exercised 
that  the  transfer  of  the  title  to  the  fee- 
simple  remainder  after  the  life  estate  of 
Sarah  H.  Jones  should  take  effect  in  the  life- 
time of  Sarah  H.  Jones,  by  her  act.  Clearly 
this  requirement  was  as  fully  satisfied  by  the 
execution  of  a  covenant  to  stand  seised  to 
uses  as  it  could  have  been  by  a  deed  of 
conveyance  in  trust  for  herself  for  life,  with 
remainder  in  fee  to  the  grantees  named 
therein.  In  either  case  the  transfer  of  the 
title  to  the  fee-simple  remainder,  which  Sar- 
ah H.  Jones  was  empowered  to  make,  would 
take  effect  from  the  date  of  the  execution 
and  delivery  of  the  instrument,  which  was 
during  the  lifetime  of  the  grantor  or  cove- 
nantor, and  there  was  no  condition  of  the  ex- 
ecution of  the  power  that  she  should  like- 
wise convey  her  life  estate.' 
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McDonald  &  McDonald  and  Bagsdale  & 
Dixon,  for  appellants.  A.  S.  &  W.  D.  Doug- 
las, for  respondents. 

GABY,  A.  J.  This  is  an  action  for  parti- 
tion. 

Balph  Jones  departed  this  life  in  1854, 
leaving  in  full  force  and  effect  his  last  will 
and  testament,  whereby  he  disposed  of  the 
lands  described  in  the  complaint.  The  sixth 
clause  of  the  will,  which  gave  rise  to  this 
action,  is  as  follows:  "All  the  rest  and  resi- 
due of  my  estate,  of  any  kind  and  descrip- 
tion, real  and  personal,  not  hereinbefore  dis- 
posed of,  I  devise  and  bequeath  to  my  be- 
loved wife,  Sarah  H.  Jones,  for  and  during 
the  term  of  her  natural  life,  with  the. power 
to  dispose  of  one-third  thereof,  while  living, 
in  any  way  she  may  choose  to  do ;  the  re- 
maining two-thirds  thereof,  after  the  decease 
of  my  said  wife,  I  devise  and  bequeath  to 
my  daughter,  Martha  Amanda,  to  her  sole 
and  separate  use,  during  her  life,  and  at  her 
death  to  such  of  her  issue  as  she  may  leave 
living 'at  the  time  of  her  death,  to  be  equal- 
ly divided  among  such  issue,  but  if  my  said 
daughter  should  die  leaving  no  issue  alive  at 
the  time  of  her  death,  it  Is  my  will  that 
said  two-thirds  be  equally  divided,  among 
my  next  of  kin  at  that  time  living,  accord- 
ing to  the  statute  of  distribution  of  intes- 
tate's estates." 

The  widow,  Sarah  H.  Jones,  died  in  Octo- 
ber, 1891,  and  Martha  Amanda  Bobertson, 
the  daughter  mentioned  in  said  clause,  de- 
parted this  life  on  the  2d  of  July,  1008. 
Martha  Amanda  Bobertson  had  three  chil- 
dren, to  wit,  a  son,  Thomas  W.  Bobertson, 
who  predeceased  her,  and  two  daughters, 
Sarah  Emeline  Bembert  and  Martha  B.  Ma- 
son, who  survived  her.  She  also  left  14 
grandchildren  and  21  great-grandchildren,  28 
of  whom  were  descendants  of  Sarah  Emeline 
Bembert.    At  the  time  of  Martha  Amanda 
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Robertson's  death,  in  1908,  there  were  In 
esse  four  children  and  one  grandchild  of 
Thomas  W.  Robertson,  then  deceased. 

In  discussing  the  proper  interpretation  of 
the  word  ''issue,**  in  the  sixth  clause  of  the 
will,  his  honor,  the  circuit  judge,  says:  ''Up- 
on well-settled  principles  of  construction,  it 
would  seem  to  be  clear  that,  by  the  term  'is- 
sue' as  used  in  this  will,  the  testator  must 
be  held  to  hare  intended  the  lineal  descend- 
ants of  Martha  Amanda  Robertson,  whether 
children  or  grandchildren,  living  at  the  time 
of  her  death;  and  the  words  'to  be  equally 
divided  among  such  Issue'  plainly  import  a 
division  per  capita.  It  must  therefore  be 
concluded  that  all  the  Uneal  descendants  of 
Martha  Amanda  Robertson,  living  at  the 
time  of  her  death,  are  entitled  to  participate 
in  the  division  of  the  'remaining  two-thirds' 
of  the  estate  of  the  testator,  passing  under 
the  residuary  devise  in  said  'item  6'  of  the 
will  in  question,  and  that  such  division  must 
be  made  among  such  'issue'  of  the  said  Mar- 
tha Amanda  Robertson  per  capita,  and  not 
per  stirpes.** 

The  circuit  Judge  relies  upon  the  follow- 
ing cases  to  sustain  his  conclusion,  namely, 
Rutledge  v.  Rutledge,  Dud.  Eq.  201 ;  Corbett 
V.  Laurens,  5  Rich.  Eq.  301;  Allen  v.  Al- 
len, 13  S.  G.  612,  36  Am.  Rep.  716.  In  the 
case  of  Rutledge  v.  Rutledge,  supra,  it  was 
held  that  the  issue  of  a  child,  who  died  in 
the  lifetime  of  the  surviving  tenant  for  life, 
took  equal  shares  with  the  children  of  the 
marriage,  as  they  were  alike  comprehended 
under  the  word  "issue."  In  the  case  of 
Gorbett  v.  Laurens,  the  court  ruled  that,  up- 
on the  authorities  cited  in  Rutledge  v.  Rut- 
ledge, all  the  descendants  of  the  life  tenant, 
grandchildren  as  well  as  children,  were  em- 
braced by  the  term  "issue,"  and  took  per 
capita.  But,  in  neither  of  these  cases  was 
the  question  raised  as  to  the  necessity  to  re- 
sort to  the  statute  of  distributions  for  the 
purpose  of  determining  who  were  compre- 
hended under  the  word  "issue."  And  the 
case  of  Allen  v.  Allen,  13  S.  G.  612,  36  Am. 
Rep.  716,  while  sustaining  the  conclusion 
that  the  issue  take  per  capita,  lays  down 
the  principle  that  when  the  word  "heirs"  is 
used,  it  is  necessary  to  resort  to  the  statute 
of  distributions,  and  that  those  who  would 
not  be  entitled  to  take  as  heirs  under  the 
statute  would  not  have  the  right  to  partici- 
pate in  the  division  of  the  property. 

In  that  case  the  rule  is  thus  stated:  "The 
general  rule  is  that,  where  there  is  a  gift 
to  a  class  of  persons,  without  any  direction 
as  to  the  proportions  in  which  the  individ- 
uals of  the  class  are  to  take,  all  who  can 
bring  themselves  within  the  class  are  enti- 
tled to  participate  in  the  distribution  which 
must  be  per  capita.  But  where  the  gift  Is 
to  a  class,  the  individuals  of  which  can  only 
be  ascertained  by  a  resort  to  the  statute  of 
distributions,  then  the  provisions  of  the  stat- 
ute must  also  be  resorted  to,  for  the  purpose 


of  ascertaining  the  proportions  in  which  the 
donees  are  to  take,  unless  in  the  Instrument 
by  which'  the  gift  is  made  a  different  rule 
of  distribution  shall  be  prescribed.  Temple- 
ton  ▼.  Walker,  3  Rich.  Eq.  643,  65  Am.  Dec 
646.  If,  therefore,  the  gift  is  to  a  class  of 
persons,  designated  as  heirs  of  a  particular 
person,  then,  as  it  is  necessary  to  resort  to 
the  statute  to  ascertain  who  are  the  individ- 
uals composing  the  dass,  resort  must  also  be 
had  to  the  statute  to  determine  how,  or  in 
what  proportions,  such  individuals  shall 
take.  This  is  upon  the  presumption  that  the 
donor  having,  by  implication  at  least,  re- 
ferred to  the  statute  as  to  the  persons  who 
are  to  take  also  intended  that  reference 
should  be  had  to  the  statute  to  determine 
the  proportions  in  which  they  should  take, 
unless  he  expressed  a  diiferent  intention. 
But  when  he  prescribes  a  different  mode  of 
distribution,  then  no  such  presumption  can 
arise,  and  the  distribution  must  be  made  in 
the  manner  prescribed."  See,  also,  Brant- 
ley V.  Bittle,  72  S.  G.  179,  51  S.  E.  561,  and 
GaroUna  B.  &  Ins.  Go.  t.  Galdwell,  86  S.  a 
331,  68  6.  E.  640. 

It  is,  however,  contended  that,  although 
it  may  be  necessary  to  resort  to  the  statute 
when  a  devise  is  to  the  "heirs"  or  "heirs 
of  the  body,"  no  such  necessity  exists, 
when  the  word  "issue"  is  used  by  the 
testator.  In  determining  this  question,  it 
will  be  well  to  state  the  reasons  upon  which 
the  rule  is  founded,  requiring  that  those 
words  should  be  interpreted  in  the  light  of 
the  statute.  Ghancellor  Harper,  In  Lemacks 
V.  Glover,  1  Rich.  Eq.  141,  used  this  lan- 
guage: "In  England,  when  the  term  *heirs* 
or  'heirs  of  the  body'  is  taken  to  mean  a 
class  of  persons,  these  cannot,  in  any  man- 
ner or  respect,  take  as  heirs,  or  heirs  of  the 
body.  Whether  construed  children,  issue  or 
descendants  next  of  kin,  etc.,  they  must  be 
always  different  persons  from  the  heirs;  not 
so  with  us." 

In  the  case  of  Templeton  v.  Walker,  S 
Rich.  Eq.  543,  55  Am.  Dec.  646,  it  is  said: 
"Our  act  of  1791  is  an  act  of  descents, 
as  well  as  distributions,  and  determines  at 
once  who  shall  be  the  heirs  of  the  real  es- 
tate of  an  intestate,  and  the  distributees  of 
his  personalty."  '*The  term  'heirs'  Is  inap- 
plicable to  the  succession  to  personal  estate, 
and  even  as  to  real  estate  we  have  no  other 
heirs,  except  haeredes  facti  of  our  statute  of 
distributions.  Seabrook  v.  Seabrook  [McMuL 
Eq.  201].  In  the  case  under  consideration 
the  Gourt  of  Appeals,  in  equity;  could  not 
have  attained  the  conclusion  that  the  'heirs 
of  the  body'  of  the  tenant  for  life  took  as 
purchasers,  within  the  rules  as  to  the  remote- 
ness of  limitations,  otherwise  than  by  con- 
struing these  terms  to  mean  the  descendants 
of  the  tenant  for  life,  living  at  the  time  of 
her  death,  or  something  equivalent.  Vo  one 
can  take  as  heir  of  the  hody  of  anothert  un- 
less he  fulfdls  the  description,  and  is  nai 
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oniy  such  a  person  as  wovld  take  the  real  ea- 
tate  of  that  other  under  our  act  of  distribu- 
tionSt  Ifut  Ukeioise  a  lineal  descendant" 
(Italics  ours.)  The  court  also  says:  **We  do 
not  go  to  the  statute  to  discover  who  are 
children,  next  of  kin,  etc.,  hut  we  are  oblig- 
ed to  look  there  to  find  out  who  are  heirs  of 
the  body,  descendants,  or  relations  entitled 
to  take;  and  the  cases  which  actually  occur, 
we  commonly  find  them,  not  strictly  a  class, 
but  individuals  standing  in  various  degrees 
of  kindred  to  the  intestate  or  first  taker,  and 
entitled  to  unequal  shares  of  the  estate." 

The  rule  is  thus  stated  in  Dukes  v.  Faulk. 
87  S.  a  255,  16  S.  B.  122,  a4  Am.  St  Rep.  745: 
"When  the  words  'heirs  of  the  body*  occur 
in  a  devise,  accompanied  by  the  words  'share 
and  share  alike,*  or  'equally,*  or  'in  equal 
parts,*  or  kindred  words,  and  also  the  words 
their  heirs,  executors,  administrators,  and 
assigns,*  then  we  must  look  to  the  statute  of 
distributions  of  our  state  for  the  parties  who 
shall  answer  the  description,  and  therefore 
take  the  devise,  but  that  the  method  of  dis- 
tribution is  fixed  by  the  devise  itself  to  be 
I>er  capita,  and  not  per  stirpes,  and  that  the 
estate  is  one  of  purchase,  and  not  of  descent. 
It  seems  to  us  that  the  'heirs-  of  the  body' 
must  be  persons,  not  only  who  answer  the  re- 
quirement of  Uneal  descendants  of  the  par- 
ent stockf  hut,  also,  such  persons  teTio  ioould 
stand,  at  the  date  of  the  death  of  the  life 
tenant,  as  on  heir,  under  the  provisicns  of 
our  statute  of  distributions:^  (Italics  ours.) 
Continuing,  the  court,  in  commenting  on  the 
case  of  Lemacks  v.  Glover,  1  Rich.  Eq.  141, 
used  this  language:  "The  will  of  Peter  Sink- 
ler  gave  the  use  of  certain  property  to  his 
sister,  Jane  Qlover,  for  life;  Mrs.  Glover, 
at  the  time  of  her  death,  had  but  one  child. 
Dr.  Glover;  testator,  after  the  death  of  the 
life  tenant  (Mrs.  Glover)  bequeathed  such 
property  'to  the  heirs  of  her  body,  to  them 
and  their  heirs  and  assigns,  forever.'  Mrs. 
Glover  died  61  years  after  her  brother*s 
death.  She  had  four  other  children  bom  to 
her,  all  of  whom,  but  one  (Mrs.  Lemacks), 
died  before  Mrs.  Glover,  the  life  tenant,  and 
all  were  survived  by  children.  The  question 
was  made  as  to  the  distribution.  It  was  held 
that  Dr.  Glover  took  one  share.  Mrs.  Lemacks 
one  share,  and  each  grandchild,  who  was  the 
child  of  a  deceased  child,  took  one  share 
each.  Both  Mrs.  Lemacks  and  Dr*  Glover 
had  children,  but  they  were  denied  participa- 
tion in  the  estate.  Why?  Because,  at  the 
death  of  Mrs.  Glover,  the  life  tenant,  at- 
though  her  lineal  descendants,  they  were  not 
her  heirs,  under  our  statute  of  distributions; 
their  respective  parents.  Dr.  Glover  and  Mrs. 
Lemacks,  were  alive,  and  were  such  heirs.** 
(Italics  ours.) 

The  case  of  Kemgood  ▼.  Davis,  21  S.  C. 
183.  shows  that  it  Is  necessary  to  resort  to 
the  statute  of  distributions,  when  the  devise 
Is  to  heirs  of  the  body.  In  that  case  the 
court  says:    "The  terms-  of  the  devise  here 


being  to  heirs  of  the  body'  lmi)06ed  the  ne- 
cessity of  referring  to  the  statute  to  ascer- 
tain who  were  stich  'heirs,'  and  if  the  devise 
had  stopped  there  the  children  of  Henry  W. 
would  undoubtedly  have  taken  in  the  manner 
prescribed  by  the  statute.  That  Is  to  say, 
they  would  have  represented  their  father, 
and  taken  together,  per  stirpes,  his  share — 
one-seventh  part  of  the  estate — besides  their 
distributive  portion  of  the  share  of  their  de- 
ceased aunt,  Carolina.  But  the  superadded 
words  'share  and  share  alike'  imply  equality 
of  division,  and  we  think  made  the  exception- 
al case  'when  the  instrument  creating  the 
gift,  indicates  the  Intention  of  the  donor*  " — 
citing  Templeton  v.  Walker,  3  Rich.  Eq.  543» 
55  Am.  Dec.  ^6 ;  Allen  v.  Allen,  13  S.  C.  531, 
36  Am.  Rep.  716.  In  Deveaux  v.  Deveaux, 
1  Strob.  Eq.  283,  it  is  said:  "The  first  duty 
is  to  ascertain  how  many  of  the  claimants 
before  the  court  come  within  the  description 
given  In  the  vdll;  and  the  second  is  to  dis- 
cover whether  all  who  do  come  within  the 
description  can  be  allowed,  by  the  rules  of 
law,  to  partake  of  the  bounty  Intended. 
These  are  vent  distinct  inquiries,  though  ofU 
en  confounded:*    (Italics  ours.) 

[1]  The  words  "heirs  of  the  body"  and  "Is- 
sue" are  generally  equivalent  in  a  wiU. 
Whltworth  V.  Stuckey,  1  Rich.  Eq.  404.  "Is- 
sue" is  a  word  of  limitations,  and  not  less 
extensive  in  its  import  than  the  words  "heirs  / 
of  the  body."  Williams  v  Gause,  83  S.  0.  ' 
265,  65  S.  E.  241;  Arledge  v.  Arledge,  86  S. 
C.  237,  68  S.  E.  549. 

[2,  3]  The  foregoing  authorities  show,  first,  | 
that  it  is  necessary  to  resort  to  the  statute, 
when  the  devise  Is  to  the  heirs  or  heirs  of 
the  body ;  that  the  words  "heirs  of  the  body" 
and  "iBsue"  have  practically  the  same  Import 
in  a  will;  that  no  good  reason  can  be  as- 
signed why  the  necessity  is  not  as  great  •/> 
resort  to  the  statute  in  a  case  where  the  gift 
is  to  the  "issue,"  as  when  it  is  to  "heirs  of  , 
the  body."  Therefore  only  those  grandchll:  / 
dren  and  great-grandchildren  of  Martha 
Amanda  Robertson  whose  parents  were  not 
in  esse  at  the  time  that  Martha  Amanda 
Robertson  died  are  to  be  construed  as  Issue 
in  contemplation  of  law;  and  those  alone 
who  would  have  taken  under  the  statute  are 
embraced  within  the  term  "issue."  The  ex- 
ceptions raising  this  question  are  sustained. 

The  next  question  that  will  be  considered 
is  whether  the  power  conferred  upon  Sarah 
H.  Jones  to  dispose  of  one-third  of  the  real 
and  personal  property  while  living,  in  any 
manner  she  may  dioose  to  do,  was  properly 
executed. 

The  lands  in  question  embrace  two  tracts; 
one  containing  1,055  acres,  more  or  less, 
known  as  the  "Home  Place,"  and  the  other 
containing  about  486  acres,  known  as  the 
"Piny  Woods  Place."  On  the  26th  ot  June. 
Sarah  H.  Jones  executed  an  instrument  of 
writing  in  the  form  of  a  deed,  whereby  she 
undertook  to  convey  to  Sarah  Emellne  Rem- 
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bert,  her  daughter,  the  home  place  in  man- 
ner and  form  as  follows:  **!,  Sarah  H.  Jones, 
*  ^  ^  in  consideration  of  the  sum  of  one 
dollar  to  me  in  hand  paid  by  Sarah  Emeline 
Bembert,  ^  •  •  and  of  the  natural  love 
and  affection  which  I  bear  to  the  said  Sarah 
Emeline  Rembert  and  her  children  ^  *  * 
have  granted,  bargained,  sold  and  released, 
and  by  these  presents  do  grant,  bargain,  sell 
and  release  unto  the  said  Sarah  E.  Rembert 
all  my  right,  title  and  interest  in  all  that 
piece,  parcel  or  tract  of  land,  ^  ^  •  con- 
taining one  thousand,  and  flfty-flve  acres, 
more  or  less,  being  the  same  tract  of  land 
wherein  an  interest  was  devised  to  me  In  by 
my  husband,  Ralph  Jones,  in  his  last  will 
and  testament;"  '  the  habendum  and  tenen- 
dum  clause  of  this  instrument  being:  *'To 
have  and  to  hold  all  and  singular  the  said 
premises,  from  and  after  my  death,  unto  the 
said  Sarah  Emeline  Rembert,  for  and  during 
the  term  of  her  natural  life,  and  after  her 
death,  to  such  of  her  Issue  as  she  may  leave 
living  at  the  time  of  her  death,  their  heirs 
and  assigns,  forever;"  and  the  warranty 
clause  thereof,  being:  "And  I  do  hereby  bind 
myself  and  heirs,  executors  and  administra- 
tors to  warrant  and  forever  defend,  all  and 
singular,  the  said  premises,  unto  the  said 
Sarah  Emeline  Rembert  and  her  issue,  from 
and  against  me  and  my  heirs,  and  all  other 
persons  lawfully  claiming  or  to  claim  the 
same  or  any  part  thereof." 

[4]  The  rule  as  to  the  execution  of  a  pow- 
er is  thus  stated  in  Blagge  v.  Miles,  1  Story, 
426,  Fed.  Cas.  No.  1,479:  '*The  authorities  on 
this  subject  may  not  all  be  easily  reconcilable 
with  each  other,  but  the  principle  furnished 
by  them,  however  occasionally  misapplied,  is 
never  departed  from;  that  if  the  donee  of 
the  power  Intends  to  execute  the  power  that 
Int^tion,  however  manifested,  whether  di- 
rectly or  indirectly,  positively  or  by  just  im- 
plication, will  make  the  execution  valid  and 
operative.  I  agree  that  the  Intention  to  ex- 
ecute the  power  must  be  apparent  and  clear, 
so  that  the  transaction  is  not  fairly  suscep- 
tible of  any  other  determination.  If  it  is 
doubtful,  under  all  the  circumstances,  then 
that  doubt  will  prevent  it  from  being  deemed 
an  execution  of  the  power."  In  that  case 
Mr.  Justice  Story  stated,  as  the  result  of  the 
English  authorities,  that  three  classes  of 
cases  have  been  held  sufficient  to  manifest 
an  intention  to  execute  the  power:  (1)  Where 
there  has  been  some  reference  in  the  deed  or 
other  Instrument  to  the  power;  (2)  or  a  ref- 
erence to  the  property,  which  is  the  subject 
upon  which  it  is  to  be  executed;  (3)  or 
where  the  provision  in  the  deed  or  other  in- 
strument executed  by  the  donee  of  the  power 
would  otherwise  be  ineffectual,  or  a  mere 
nullity;  in  other  words,  it  would  have  no 
operation  except  as  an  execution  of  the  pow- 
er. See,  also  Bilderback  v.  Boyce,  14  S.  C. 
628;   Moody  v.  Tedder,  16  S.  C.  557;    Lee  v. 


Simpson,  134  U.  S.  572, 10  Sup.  Gt  631,  33  L. 
Ed.  1038.  The  foregoing  language  is  quoted 
with  approval  in  Mims  v.  Hair,  80  S.  C.  460, 
61  S.  E.  968. 

[5]  Conceding  that  the  words  "being  the 
same  tract  of  land,  wherein  an  interest  was 
devised  to  me  by  my  husband,  Ralph  Jones, 
in  his  last  will  and  testament,*'  have  no  refer- 
ence to  the  said  power,  nevertheless  they 
have  reference  to  the  property,  which  was 
the  subject  upon  which  the  power  was  in- 
tended to  operate;  and  the  deed  would  be 
ineffectual  to  convey  all  the  "right,  title  and 
interest"  of  Sarah  H.  Jones  in  the  land,  if 
the  execution  of  her  deed  cannot  be  referred 
to  the  power  contained  in  said  will. 

[61  We  deem  it  only  necessary  to  cite  the 
following  authorities  to  sustain  the  proposi- 
tion that  the  reservation  of  a  life  estate  by 
the  grantor  did  not  invalidate  the  deed  as 
an  attempt  to  convey  a  freehold  to  commence 
in  future;  it  being  effectual  as  a  covenant 
to  stand  seised  to  uses:  Chancellor  ▼.  Wind- 
ham, 1  Rich.  161,  42  Am.  Dec.  411;  Kinsler 
V.  Clark,  1  Rich.  170 ;  Dlnkins  v.  Samuel,  10 
Rich.  68;  Cribb  v.  Rogers,  12  S.  C.  564,  32 
Am.  Rep.  511;  Jacobs  v.  Insurance  Co.,  52 
S.  C.  110,  29  S.  E.  533;  Sumner  v.  Harrison, 
54  S.  C.  353,  32  S.  E.  572;  Cook  v.  Cooper, 
59  S.  C.  560,  38  S.  E.  218;  Merck  v.  Merck, 
83  S.  C.  329,  65  S.  B.  347,  137  Am.  St  Rep. 
815. 

[7]  The  next  assignment  of  error  is  because 
the  circuit  judge  permitted  the  plaintiffs  to 
amend  their  complaint,  so  as  to  allege  dam- 
ages as  the  result  of  waste  committed  by 
Ruth  Mason.  Motions  to  amend  are  ad- 
dressed to  the  discretion  of  the  circuit  judge, 
and  his  rulings  are  not  the  subject  of  appeal, 
unless  there  is  an  abuse  of  discretion,  which 
has  not  been  made  to  appear  in  this  case. 

The  foregoing  conclusions  dispose  of  all 
questions  presented  by  the  exceptions,  except 
those  relating  to  the  accountability  of  the 
plaintiff  Sarah  Emeline  Rembert  for  rents  of 
the  home  place.  The  appellant's  attorneys 
have  failed  to  satisfy  this  court  that  the 
preponderance  of  the  testimony  is  against 
the  findings  of  fact  by  the  drcait  judge 
touching  this  question. 

Judgment  modified. 

JONES,  a  J.,  and  HTDRICK,  J.,  concur. 

WOODS,  J.  (dissenting).  I  dissent,  and 
think  the  judgment  of  the  circuit  court 
should  be  affirmed  for  the  reasons  therein 
stated. 

(88  S.  a  26S) 

DEVLIN  et  al.  v.  DEVLIN  et  aL 

(Supreme  Court  of  South  Carolina.    July  11, 

1911.) 

1.  Tbial  (J   191*)— iNSTEDCnOllS— IwvoLViiro 
Facts. 

A  charge,  in  a  suit  to  set  aside  a  deed  for 
fraud    and    undue    inflnence   exercised    by    the 
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grantee,  wfio  occupied  a  fidadarr  relation  to- 
wards the  deceased  grantor,  that,  if  there  was  a 
fiduciary  relation  between  the  parties,  the  deed 
was  presumptiv^y  fraudulent,  and  the  burden 
was  on  Uie  grantee  to  show  that-  the  deed  was 
free  from  fraud,  and  that  the  grantor  executed 
It  of  her  free  will,  was  not  a  charge  on  the 
facts,  but  merely  stated  a  correct  principle  of 
law  applicable  to  the  assumed  facts. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  t  191.*] 

2.  Deeds  (|  196*)— Validity— Fraud  and  Un- 
due Influence— Presumptions. 

Where  a  relation  of  trust  and  confidence 
eziated  between  a  grantor  and  grantee,  the  pre- 
sumption is  against  the  Talidity  of  the  convey- 
ance, and  the  grantee  has  the  burden  of  rebut- 
ting it,  thougli  generally  fraud  is  not  presumed, 
but  must  be  proved  by  the  party  alleging  it. 

[EJd.  Note.—For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  587-593;   Dec.  Dig.  i  196.*] 

8,  Deeds  (J  208*)— Validity— Evidence. 

In  a  suit  by  an  heir  of  a  deceased  grantor 
to  set  aside  a  deed  on  the  ground  of  fraud  and 
undue  influence  exerted  by  the  grantee,  who 
occupied  a  fiduciary  relation  to  the  grantor,  the 
withholding  of  the  deed  from  record  until  after 
the  grantor's  death  may  be  considered  by  the 
jury  in  determining  the  issue. 

[Bd.  Note.—For  other  cases,  see  Deeds,  Dec. 
Dig.  t  208.«1 

4.  Appeal  and  EIbrob  (|  1066*)  —  Habmlkss 

EbROB— E2BBONEOU8   INSTRUCTIONS. 

Where,  in  a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud  and  undue  influence  and  non- 
delivery, if  there  was  no  evidence  of  want  of 
delivery,  the  error  in  a  charge  on  the  subject 
of  delivery  was  harmless. 

[Bd.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4220;    Dec.  Dig-  t  10G6.»] 

5.  Deeds  (f  208*)— Nondelivery— Evidence. 

Proof  that  a  deed  was  antedated  and  that 
the  grantee  had  not  obtained  possession  of  it 
until  10  days  before  the  death  of  the  grantor, 
who  might  then  have  been  in  extremis,  affords 
some  grounds  for  an  inference  of  nondelivery 
of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  t  208.»] 

6.  Jury   (J  90*)— Qualipicatton— Power   of 
Court  to  EIzouse  Jurors— Discretion. 

The  action  of  the  court  on  the  fourth  trial 
of  a  case  in  inouiring  of  jurors  if  they  had 
formed  any  opinion,  and  in  excusing  two  who 
stated  that  their  opinion  was  of  such  a  nature 
that  evidence  was  necessary  to  remove  it, 
though  they  could  render  a  verdict  according  to 
the  law  and  evidence,  was  within  its  discretion, 
and  the  court  on  appeal  will  not  disturb  it 

[Bd.  Note.—For  other  cases,  see  Jury,  Cent. 
Dig.  tt  43S-448;   Dec.  Dig.  §  99.*] 

Appeal  ftoxn  Common  Pleas  Circuit  Court 
of  Abbeville  County;  a  C.  Featherstone,  Spe- 
cial Judge. 

'TTo  be  ofBclally  reported." 

Action  by  W.  P.  Devlin  and  another  against 
B.  H.  Devlin  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.     Affirmed. 

WuL  N.  Graydon  and  D.  H.  MaglU,  for  ap- 
pellants. F.  B.  Gary,  Wm.  P,  Greene,  and 
Grler  &  Park,  for  respondents. 

HYDRICK,  J.  Tbis  action  was  bronght 
for  the  partition  of  two  tracts  of  land  among 
the  heirs  of  Sallle  M.  Devlin,  and  involves 
the  validity  of  two  deeds,  alleged  by  the  de- 


fendant R.  H.  Devlin,  to  have  ^een  exe- 
cuted and  delivered  to  him  by  Sallle  M. 
Devlin,  on  March  31,  1905,  lO  days  before 
her  death,  which  orturred  April  10,  1905, 
under  which  he  claims  to  be  the  sole  owner 
of  both  tracts.  Plaintiffs  allege  that  these 
deeds  were  never  in  fact  executed  and  de- 
livered ;  but  If  so,  that  they  were  obtained 
by  fraud  and  undue  Influence  practiced  up- 
on the  grantor  by  the  grantee.  The  verdict 
and  judgment  were  In  favor  of  plaintiffs. 

Sallle  M.  Devlin  was  an  unmarried  woman, 
between  65  and  70  years  of  age.  For  many 
years  she  lived  on  one  of  the  tracts  in  dis- 
pute, near  her  brother,  the  defendant  R.  H. 
Devlin.  She  had  confidence  In  him  and  trust- 
ed him  to  a  considerable  extent  with  the 
management  of  her  affairs,  In  which  he  was 
her  general  adviser  and  often  acted  as  her 
agent  She  was  fond  of  him  and  of  his  fam- 
ily. He  in  turn  was  kind  to  her  and  consid- 
erate of  her  and  her  Interests,  and  devoted 
much  of  his  time  to  looking  after  her  wel- 
fare and  business.  Some  of  the  witnesses 
said  that  she  always  spoke  of  him  in  terms 
of  affection,  and  said  that  he  was  her  sole 
dependence,  and  that  she  intended  for  him 
and  his  family  to  have  her  property.  The 
testimony  tends  to  show  that  the  same  cor- 
dial relations  did  not  exist  between  her  and 
her  only  other  brother,  the  plaintiff  W.  P. 
Devlin,  though  the  relations  between  them 
were  not  exactly  unfriendly.  The  relations 
between  her  and  one  or  more  of  her  sisters, 
while  not  unfriendly,  were  a  little  cool.  She 
seemed  ordinarily  fond  of  her  other  sisters, 
and  more  fond  of  the  younjgest  than  of  any 
of  the  others.  She  was  in  failing  health  for 
a  year,  or  perhaps  longer,  before  she  died. 
Her  decline  was  most  marked  and  rapid  aft- 
er the  first  of  the  year  1905.  From  that  time 
till  her  death,  she  was  almost  continually 
under  the  care  of  a  physician.  At  times  she 
suffered  Intense  physical  pain,  which  for  the 
time  unnerved  her,  and  for  which  morphine 
was  ocdaslonally  administered,  though  there 
was  no  evidence  that  she  was  under  the  in- 
fluence of  that  drug  when  the  deeds  were  ex- 
ecuted. Some  of  the  plaintiffs  testified  that 
defendant  had  such  Influence  over  her;  that 
when  he  was  present  she  treated  them  indif- 
ferently, while  she  treated  them  affection- 
ately when  he  was  not  present. 

The  deeds  bear  date  January  5,  1905,  al- 
though, according  to  the  testimony  of  de- 
fendant's witnesses,  they  were  not  actually 
executed  until  March  31,  1905.  The  defend- 
ant's son,  who  drew  them,  testified  that  they 
were  antedated  according  to  the  direction  of 
the  grantor,  because  she  said  she  had  given 
the  land  to  the  defendant  on  that  day.  The 
consideration  expressed  Is  |600  for  the  86- 
acre  tract,  and  $2,500  for  the  370-acre  tract 
There  was  testimony  that  they  were  worth 
twice  that  amount  Defendant  admits  that 
no  consideration  was  in  fact  paid,  other  than 
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the  kindness  whlcb  be  had  previously  shown 
to  his  sister,  and  the  time  and  attention 
which  he  had  devoted  to  her  and  her  affairs. 
The  deeds  were  drawn  by  one  of  defendant's 
sons  and  witnessed  by  two  others,  one  of 
whom  was  grantor's  physician,  then  paying 
her  a  i^ofesslonal  visit,  and,  according  to 
their  testimony,  there  was  no  one  present 
when  they  were  executed,  except  the  grantor 
and  grantee  and  members  of  his  family,  and 
a  negro  girl,  who  was  a  servant  of  the  gran- 
tor, niere  was  testimony  that  the  grantee's 
son,  who  drew  the  deeds,  left  his  aunt's 
house  on  the  night  of  March  80th,  accom- 
panied by  a  negro,  and  went  to  his  home  In 
Verdery,  several  miles  distant,  where  he  pro- 
cured blanks  and  prepared  the  deeds  and 
sent  them  back  to  his  aunt's  by  the  negro, 
who  arrived  there  between  2  and  3  o'clock 
that  night 

On  the  morning  after  the  funeral,  defend- 
ant left  his  home  at  daylight  and  drove  10 
miles  to  Abbeville,  arriving  there  a  little  aft^ 
er  sunrise,  and  went  to  the  residence  of  his 
attorney  to  consult  him  about  the  deeds,  the 
existence  of  which  had  not  been  made  known 
to  any  one  outside  of  his  Immediate  fam- 
ily, notwithstanding  Inquiries  had  been  made 
of  him  by  his  brother  and  several  of  bis  sis- 
ters as  to  what  disposition  their  sister  Sallle 
had  made  of  her  property.  They  were  not 
Informed  of  the  deeds,  until  they  were  spread 
upon  the  reco;rds,  on  April  19,  1905.  In  re- 
sponse to  their  Inquiries,  he  told  them  that 
he  paid  her  the  consideration  expressed  In 
the  deeds.  On  being  asked  what  she  had 
done  with  the  money,  he  said  It  might  be  In 
bank  somewhere,  or  It  might  be  sewed  up 
In  a  featherbed,  or  she  might  have  given  It 
to  his  sons.  The  evidence  contains  a  good 
many  other  circumstances  which  are  relied 
upon  by  the  plaintiffs  to  show  fraud  and 
undue  influence,  but  the  forgoing  statement 
of  It  Is  sufficient  to  show  clearly  that  there 
was  no  error  In  refusing  defendant's  motion 
for  nonsuit  and  for  the  direction  of  a  ver- 
dict In  his  favor,  made  upon  the  ground  that 
there  was  no  evidence  tending  to  show  fraud 
or  undue  Influence  In  procuring  the  deeds. 

The  court  charged  the  Jury  that,  wh»^ 
confidential  relations  exist  between  persons, 
the  law  looks  with  suspicion  upon  any  trans- 
action between  them,  whereby  the  superior 
gains  an  advantage  to  himself  over  the  oth- 
er, and,  If  a  fiduciary  relation  existed  be- 
tween Miss  Sallle  Devlin  and  the  defendant 
when  the  deeds  were  executed,  they  were 
presumptively  fraudulent,  and  the  burden  was 
upon  the  defendant  to  show  that  the  trans- 
action was  free  from  fraud,  and  that  the 
grantor  executed  them  of  her  ftee  and  Inde- 
pendent wUl  and  Judgment,  without  being 
Improperly  or  unduly  Influenced  to  do  so  by 
him. 

The  appellant  contends  that  this  was  er- 
ror (1)  because  It  was  a  charge  on  the  facts, 
telling  the  Jury  what  weight  to  give  the  evi- 
dence;   C9  because  the  law  does  not  pre- 


sume fraud,  but  requires  him  who  alleges  it 
to  prove  it;  (3)  because  it  transferred  the 
burden  of  proof  from  the  plaintiffs,  who  al- 
lege fraud,  to  defendant,  and  required  him 
to  prove  a  negative;  (4)  because  proof  that 
one  person  is  merely  the  agent  of  another 
does  not  establish  such  a  relation  of  trust 
and  confidence  as  will  raise  a  presumption 
against  or  cast  a  suspicion  upon  transactions 
between  them. 

[1]  We  cannot  see  that  the  charge  In  any 
way  Involved  the  facts.  It  merely  stated  a 
principle  of  law  that  proof  of  the  existence 
of  a  relation  of  trust  and  confidence  betwe^ 
parties  gave  rise  to  a  presumption  as  to  cer- 
tain transactions  between  them. 

[2]  No  doubt,  as  a  general  proposition,  the 
rule  is,  as  stated  by  appellant,  that  fraud 
will  not  be  presumed,  but  who  alleges  it 
must  prove  It  But  that  rule,,  like  all  gen- 
eral rules,  has  its  exceptions,  and  the  prin- 
ciple announced  In  this  case  Is  one  of  the 
exceptions.  When  the  facts  proved  or  the 
relation  established  raise  a  presumption 
against  the  validity  of  the  transaction  as- 
sailed, unless  the  presumption  is  rebutted, 
the  transaction  must  fall.  Hence  the  effect 
of  the  presumption  is  to  shift  the  burden  of 
proof.  The  mere  fact  that  one  has  been  the 
agent  of  another  will  not  of  itself  raise  a 
presumption  against  or  cast  suspicion  upon 
transactions  between  them  wholly  discon- 
nected with  the  subject  of  the  agency.  But 
where,  by  reason  of  the  relationship,  the 
agent  acquires  particular  knowledge  with  re- 
gard to  the  subject  of  the  agency,  or  gains  a 
peculiar  and  special  influence  over  his  prin- 
cipal, transactions  between  them  with  regard 
to  the  subject  of  the  agency  in  which  the 
agent  gains  an  advantage  over  his  principal 
fall  within  the  rule.  The  presumption  will 
be  strong  or  weak  according  to  the  charac- 
ter and  situation  of  the  parties,  and  the 
character  of  the  relationship  between  them. 
These  principles  are  well  settled  by  our  own 
decisions. 

In  Way  v.  Insurance  Co.,  61  S.  C.  501,  89 
S.  E.  742,  the  relation  was  that  of  husband 
and  wife.  In  Tindal  v.  Sublett,  82  S.  C.  199, 
63  S.  E.  960,  It  was  that  of  principal  and 
agent,  coupled  with  that  of  mother-in-law 
and  son-in-law,  with  whom  the  mother-in-law 
resided.  In  Craddock  v.  Weekly,  85  8.  C 
329,  67  S.  E.  308,  it  was  applied  in  a  trans- 
action between  an  aged  and  widowed  mother 
and  her  daughters  and  their  husbands.  In 
that  case  it  was  held  that  the  evidence  re- 
butted the  presumption.  In  this  case  the  re- 
lation between  the  parties  was  not  only  that 
of  principal  and  agent  in  a  general  way,  but 
It  was  also  that  of  an  aged  sister  and  a  broth- 
er, in  whom  she  had  great  confidence  and 
upon  whom  she  felt  dependent  for  advice  in 
the  management  of  her  affairs.  The  princi- 
ple is  applicable  wherever  there  Is  a  rela- 
tion  of  trust  and  confidence,  no  matter  from 
what  cause  It  arises. 

[3]  The  defendant  requested  the  court  t» 
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Charge:  *That  at  tbe  time  the  deed  here  In 
question  is  alleged  to  have  been  executed 
any  person  procuring  a  deed  had  40  days  In 
which  to  record  the  deed,  and  If  the  defend- 
ant had  said  deed  recorded  with  40  days  af t> 
er  its  execution  that  circumstance  can  have 
no  legal  weight  in  this  case."  The  court 
properly  refused  to  charge  that  the  circum- 
stance could  have  no  weight,  because  with- 
holding them  from  record  until  after  the 
death  of  the  grantor  was  a  circumstance 
which  the  plaintifTs  had  the  right  to  have  the 
Jury  consider,  and  the  charge  requested 
would  have  withdrawn  it  from  their  consid- 
eration. The  immediate  record  of  the  deeds 
would.  Just  like  any  other  act  of  the  parties 
In  connection  with  the  transaction,  have  af- 
forded a  circumstance  for  the  consideration 
of  the  Jury,  whose  province  it  was  to  draw 
the  proper  inferences  from  all  the  facts  and 
circumstances. 

[4,  S]  Appellant  alleges  error.  In  that  the 
court  charged  on  the  subject  of  the  delivery 
of  deeds  when  there  was  no  evidence  of  want 
of  delivery.  If  so,  the  error  was  harmless. 
But  there  was  reasonable  ground  for  an  in- 
ference that  the  deeds  were  not  delivered  in 
the  lifetime  of  the  grantor.  The  fact  that 
th^  were  dated  in  January,  and  admitted  by 
defendant  not  to  have  been  in  his  possession 
until  March  81, 1905,  Just  10  days  before  the 
death  of  the  grantor  and  when  she  may  have 
been  In  extremis,  affords  reasonable  ground 
for  audi  an  inference. 

[6]  The  record  shows  that  the  case  had 
been  tried  three  times ;  this  being  tiie  fourth 
trial.  The  court  therefore  Inquired  of  the 
Jnrors  if  any  of  them  had  formed  any  opin- 
Ion  as  to  the  case.  Two  of  them  said  they 
had,  and  that  their  opinion  was  of  such  a 
nature  that  it  would  require  evidence  to  re- 
move it,  though  they  both  thought  they  could 
render  a  verdict  according-  to  the  law  and 
evidence.  The  court,  nevertheless,  excused 
theuL  Matters  pertaining  to  tbe  trial  rest  in 
the  sound  discretion  of  the  trial  court,  and 
this  court  will  not  interfere,  unless  it  is 
made  to  appear  that  that  discretion  has  been 
abused.  We  think  it  was  wisely  exercised  in 
this  case.  Parties  to  an  action  have  no  right 
to  any  particular  Juror  or  Jurors.  They  have 
not  the  right  to  select,  but  merely  the  right 
to  reject  any  number  for  cause,  and  the  num- 
ber allowed  by  statute  peremptorily. 

Affirmed. 

JONES,  O.  J.,  OABT,  A.  J.,  and  WOODS, 
J.»  concur. 

(89  9.  c.  m) 

COFIBLD  V.  B.  A.  JENKINS  MOTOR  00. 

(Supreme  Oourt  of  South  Carolina.     Aug.  1, 

1911.) 

Dakaobs   (I  124^)~Bbkaoh  or  GoNTBAor— 

MBASUBB  or   DA1CAOE& 

The  measure  of  damages  recoverable  b^  an 
agent    obtaining  an    exclusive    agency    within 


specified  territorv  to  sell  the  motor  can  of  a 
manafactnrer,  allowing  him  a  specified  discount 
from  the  catalogue  prices  on  care  sold,  for  the 
action  of  the  manufacturer  In  selling  cars  with- 
in the  territory,  is  the  specified  discount  from 
the  catalogue  prices  of  the  cars  so  sold. 

[E3d,  Note.— For  other  cases,  see  Damages. 
Gent  Dig.  {§  820-^8;   Dea  Dig.  {  124.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Qeo.  B.  Prince,  Jud^e. 

'"To  be  officially  reported." 

Action  by  James  Cofleld  against  the  B.  A. 
Jenkins  Motor  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Robt  Moorman,  for  appellant  S.  G.  Fin- 
ley  and  Nelson,  Nelson  &  Gettys,  for  re- 
spondent 


HYDRICK,  J.  For  valuable  oonsidera- 
tion,  defendant  gave  plaintiff  the  exclusive 
agency  to  sell  its  motor  cars  in  a  certain  ter- 
ritory for  a  specified  time,  and  agreed  to 
allow  him  a  discount  of  10  per  cent  from 
the  catalogue  prices  on  all  cars  sold.  Dur- 
ing the  life  of  the  contract,  defendant,  know- 
ing that  it  was  acting  in  violation  of  its 
terms,  sold  four  cars  in  plaintiff's  territory 
worth,  at  catalogue  prices,  |5,300.  Held,  in 
an  action  for  breach  of  the  contract,  that 
the  measure  of  plaintiff's  damages  was  10 
per  cent  of  the  catalogue  prices  of  the  cars 
so  sold  by  defendant 

Affirmed. 

J0NE3,  O.  J.,  and  GART,  A*  J.,  concur.    ' 


(89  S.  O.  M7) 
METEtCK  et  al.  v.  METROS  et  al. 

1 

(Supreme  Court  of  South  Carolina.    July  1& 

1911.) 

1.   WriNBSSBS  (J  159*)— COMPKTBNCT— "TBAJfS- 

action"  with  Dkcedbnt— Pabticipatiow  Of 

yXT  ITN  E8  S 

Code  Civ.  Proc.  1002,  {  400,  excludes  testi- 
mony of  a  party  in  interest  as  to  any  transao- 
tion  between  such  witness  and  a  person  deceas- 
ed against  a  party  prosecuting  or  defending  as 
assignee  or  heir  of  the  decedent.  Defendant  in 
partition,  who  claimed  as  an  assignee  of  a  de- 
cedent as  against  heirs  of  the  decedent,  offered 
as  a  witness  to  prove  the  execution  of  a  deed 
by  the  decedent  to  one  of  the  defendants  a  par^ 
ty  who  had  purchased  from  that  defendant  and 
conveyed  to  himself.  Held,  that  while  a  wit- 
ness was  not  disqualified  under  the  section  be- 
cause of  interest  from  testifying  as  to  transac- 
tions with  a  deceased  person,  at  which  he  was 
present  without  being  a  participant,  the  term 
'"transaction"  was  veir  comprehensive,  meaning 
the  carrying  on  or  through  of  any  matter  or 
affair,  and  that  as  the  witness  had  witnessed 
the  deed  and  given  it  validity  this  was  a  trans- 
action between  him  and  the  deceased  nanter 
in  which  the  witness  had  participated;  uid 
hence  he  was  incompetent  to  testify  to  the  exe- 
cution of  the  deed. 

[Bid.  Noteu— For  other  eases,  see  Witnesses, 
Cent  Dig.  §  060;   Dec  Dig.  t  160.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7060-7062:   vol.  8,  pp.  7818,  7819.] 
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2.  Evidence  (I  374*)--Document8— Pboof  of 

Execution— 'Handwbiting. 

Under  the  general  rule  that  whenever  wit- 
nesses to  a  deed  are  dead  or  Inaccessible,  or 
deny  the  execution  in  their  presence,  other  evi- 
dence may  be  introduced,  a  party  claiming  under 
a  deed,  one  of  the  witnesses  to  which  is  hostile 
and  the  other  incompetent  to  testify,  may  intro- 
duce evidence  of  the  handwriting  of  the  sub- 
scribing witnesses,  and  of  the  erantor,  and  his 
admission  that  he  had  conveyea  the  lands,  and 
evidence  of  its  possession  and  control  by  the 
grantee,  and  as  to  the  recording  of  the  deed,  are 
nicewise  admissible  in  substitution  of  the  testi- 
mony of  the  subscribing  witnesses. 

[Ekl.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1591 ;   Dec  Dig.  i  S74.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County;  Ernest  Gary,  Judge. 

•*To  be  officially  reported." 

Action  by  Daniel  M.  Merck  and  others 
against  Lawrence  C.  Merck,  W.  B.  Mann, 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendant Mann  appeals.  Reversed  and  re- 
manded for  new  trial. 

J.  P.  Casey,  for  appellant  Breazeale  U 
Long,  Cothran,  Dean  &  Cothran,  and  J.  B. 
Boggs,  for  respondents. 

WOODS,  J.  The  opinion  in  the  former  ap- 
peal (Merck  t.  Merck,  83  S.  C.  329,  65  S.  E. 
347,  137  Am.  St  Rep.  815)  contains' a  detail- 
ed statement  of  the  issues  in  this  action  for 
partition.  For  the  purposes  of  this  appeal, 
it  is  sufficient  to  say  that  the  title  of  the  de- 
fendant Mann,  who  claims  to  be  the  exclu- 
sive owner  of  the  land  in  dispute  against 
the  heirs  of  Blumer  Merck,  depends  on  the 
validity  of  an  alleged  deed  from  Blumer 
Merck  to  L.  C.  Merck,  his  son,  through  whom 
Mann  claims.  On  the  second  trial  before 
the  jury,  on  the  legal  issue  of  title,  the  cir- 
cuit judge  directed  a  verdict  in  favor  of  the 
plaintiffs,  and  the  defendant  Mann  appeals. 

The  defendant  offered  M.  F.  Hester  as  a 
witness  to  prove  the  execution  of  the  deed 
flrom  Blumer  Merck  to  Lawrence  C.  Merck. 
The  evidence  of  Hester  was  excluded,  ^n  the 
ground  that  he  had  purchased  the  land  from 
Lawrence  C.  Merck  and  had  conveyed  it  to 
the  defendant  Mann,  and  was  thus  disquali- 
fied to  testify  as  to  the  execution  of  the  deed 
to  Lawrence  C.  Merck,  under  section  400  of 
the  Code  of  Procedure  of  1902.  The  conten- 
tion of  appellant's  counsel  is  that  the  wit- 
nessing of  a  deed  in  the  manner  prescribed 
by  law  is  not  a  transaction  or  communica* 
tlon  between  the  witness  and  the  grantor. 
So  far  as  we  can  discover,  the  only  cases 
seeming  to  support  this  contention  are  Col- 
lins V.  Collins,  101  N.  C.  114,  7  S.  B.  687; 
In  re  Young's  Will,  123  N.  C  358,  31  S.  E. 
626;  and  Bates  ▼.  Officer,  70  Iowa,  843,  30 
N.  W.  608.  These  cases,  however,  depend 
In  some  measure  at  least  upon  the  terms  of 
tiie  state  statutes  with  respect  to  the  proof 
of  wills.  Except  as  affected  by  such  stat- 
utes* the  North  Carolina  cases  seem  irrecon- 


fcilable  with  later  cases  in  that  state.  See 
I  Witty  V.  Barham,  147  N.  C.  479,  61  S.  E.  372, 
and  Harrell  v.  Hagan,  150  N.  a  242,  63  S. 
E.  952.  The  Supreme  Court  of  Iowa  seem 
to  have  adopted  a  laxer  rule  than  other 
courts  in  permitting  interested  parties  to  tes- 
tify under  such  statutes  as  we  are  now  con- 
sidering. 

[1]  There  are  numerous  cases  in  this  state 
and  elsewhere  holding  that  a  witness  is  not, 
under  section  400,  disqualified  because  of  in- 
terest from  testifying  as  to  transactions  and 
communications  with  a  deceased  person,  at 
which  he  was  present  without  being  a  par- 
ticipant Roe  V.  Harrison,  9  S.  C.  279; 
Hughey  v.  Eichelberger,  11  8.  C.  36 ;  Kenne- 
more  v.  Kennemore,  26  S.  C.  251,  1  S.  E.  881; 
Sullivan  V.  Latimer,  38  S.  a  158,  17  S.  E. 
701;  Colvin  v.  PhiUips,  25  S.  C.  228;  Moore 
V.  Trimmier,  32  S.  C.  512,  11  S.  B.  648,  552 ; 
Sloan  V.  Hunter,  56  S.  C.  385,  34  S.  B.  658, 
879,  76  Am.  St  Rep.  551. 

It  cannot  be  doubted  that  evidence  from 
an  interested  person  of  such  communications 
and  transactions,  even  where  he  is  not  a  par- 
ticipant, is  within  the  evil  which  the  stat- 
ute was  intended  to  prevent;  and  such  evi- 
dence has  been  held  admissible  because  not 
within  the  letter  of  the  statutory  inhibition. 
It  has  never  been  held  in  a  case  in  this  state 
that  testimony  as  to  an  act  of  the  witness 
contributing  to  the  legal  effect  of  the  trans- 
action or  communication  was  admissible. 
Here  it  was  necessary  to  the  validity  of  the 
deed  that  as  a  part  of  the  transaction  the 
deed  should  be  witnessed,  and  that  the  wit- 
nesses should  subscribe  their  names  as  wit- 
nesses. "Transaction"  is  a  very  comprehen- 
sive term,  meaning  the  carrying  on  or 
through  of  any  matter  or  affair.  When  one 
witnesses  a  deed  and  thereby  gives  it  vitali- 
ty, we  do  not  see  how  the  conclusion  can  be 
escaped  that  he  is  a  participant  in  the  trans- 
action. To  give  any  other  construction  to 
the  statute.  It  seems  to  us  would  emasculate 
it,  and  open  the  door  to  the  fraud  and  Impo- 
sition which  it  was  intended  to  prevent  We 
think  the  true  rule  is  that  laid  down  by 
the  New  York  Court  of  Appeals,  after  a  re- 
view of  all  the  New  York  authorities:  "It 
has  now  been  limited  to  this  extent  at  least: 
That  all  conversations  or  transactions  be- 
tween persons  since  deceased  and  a  third 
party,  in  the  presence  or  hearing  of  the  wit- 
ness, may  not  be  testified  to  by  such  witness 
if  he  by  word  or  sign  participated  in  the 
transaction  or  conversation,  or  is  referred 
to  in  the  course  of  it,  or  was  in  any  way  a 
party  to  it"  Hutton  v.  Smith,  175  N.  Y. 
375,  67  N.  E  633.  The  same  conclusion  Is 
reached  in  the  note  to  Mollison  v.  Rittgers 
(Iowa)  29  L.  R.  A.  (N.  S.)  1179,  after  a  re- 
view of  many  authorities.  We  think  there 
was  no  error  in  not  permitting  the  witness 
Hester  to  testify  to  the  execution  of  the 
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deed,  and  the  exceptions  on  tliat  point  must 
be  overruled. 

[2]  We  are  of  the  opinion,  however,  that 
the  circuit  judge  erred  in  excluding  evidence 
of  the  handwriting  of  the  persons  whose 
names  are  on  the  paper*  as  subscribing  wit- 
nesses. The  defendant  Mann  was  in  this 
plight:  Mrs.  L.  G.  Merck,  one  of  the  persons 
whose  names  were  subscribed  as  witnesses 
to  the  alleged  deed  from  Blumer  Merck  to 
L.  G.  Merck,  was  hostile,  and  upon  being  put 
on  the  stand  testified  in  effect  that  the  deed 
was  not  delivered.  The  other  witness,  Hes- 
ter, was  excluded  because  disqualified  by  in- 
terest Under  these  conditions  the  defend- 
ant Mann  had  a  right  to  introduce  other  tes- 
timony tending  to  prove  the  execution  of  the 
deed ;  and  evidence  of  the  handwriting  of  the 
witnesses,  of  the  grantor's  acknowledgment 
of  the  validity  of  the  deed  after  its  execu- 
tion, and  of  any  other  facts  tending  to  show 
that  the  deed  had  been  executed,  was  clearly 
admissible.  Land  titles  would  be  very  Inse- 
cure if  they  should  fail  whenever  the  sub- 
scribing witnesses  might  deny  that  they  wlt^ 
nessed  the  execution  of  a  deed,  or  might  be- 
come for  any  cause  incompetent  to  testify  to 
its  execution.  It  is  true  In  proving  a  deed 
the  subscribing  witnesses  must  be  produced 
or  their  absence  accounted  for,  but  manifest- 
ly the  title  cannot  be  made  to  depend  entire- 
ly on  their  testimony.  Whenever  the  wit- 
nesses are  dead  or  inaccessible,  or  have  be- 
come incapacitated,  or  deny  the  execution  in 
their  presence,  or  for  any  cause  are  unable 
or  unwilling  to  prove  the  execution,  then 
other  evidence  may  be  introduced.  This  is 
a  principle  of  general  recognition.  Pearson 
▼.  Wightman,  1  Mill  Gonst.  336,  12  Am.  Dec. 
636 ;  Gongdon  ▼.  Morgan,  14  S.  G.  594 ;  Qable 
V.  Ranch,  50  S.  a  95,  27  S.  E.  555 ;  Brucke 
T.  Hubbard,  74  S.  C  144,  54  S.  B.  249; 
Buchanan  v.  Simpson,  105  Ga.  393,  31  S.  E. 
105 ;  Qreenleaf  on  Evidence,  vol.  1,  p.  762 ;  11 
A.  &  E.  Ency.  598. 

On  this  principle  the  court  erred,  also,  in 
holding  that  the  admissions  of  Blumer  Merck 
that  he  had  conveyed  the  land  to  his  son,  L. 
G.  Merck,  were  not  admLssible  as  evidence 
of  the  execution  of  the  deed,  but  only  to 
show  the  character  of  the  possession.  Such 
admissions,  together  with  testimony  as  to 
the  handwriting  of  the  grantor,  and  of  the 
witiiesses,  as  to  the  independent  possession 
and  control  of  the  land  by  the  grantee  and 
as  to  the  recording  of  the  deed,  were  all 
admissible,  either  to  support  the  testimony 
of  the  subscribing  witnesses  that  the  deed 
had  been  executed  or  in  substitution  of  the 
testimony  of  the  subscribing  witnesses,  if 
that  testimony,  without  fault  of  the  party  in 
interest,  was  not  avallablef,  or  was  adverse. 

There  must  be  a  new  trial  on  this  ground. 
Whether  the  testimony  which  the  defendant 
Mann  may  be  able  to  offer  on  the  subject  of 


the  execution  of  the  deed  will  be  of  such, 
character  that  it  will  constitute  some  evi- 
dence of  the  complete  execution  of  the  deed, 
and  so  entitle  the  defendant  Mann  to  have 
the  issue  of  complete  execution  submitted  to 
thQ  jury,  is  a  question  which  cannot  be  an- 
ticipated. As  the  case  is  to  go  back  for  a 
new  trial,  we  refrain  from  any  discussion  or 
expression  of  opinion  as  to  the  facts,  further 
than  to  say  that  we  think  there  was  a  scin- 
tilla of  evidence  for  the  consideration  of  the 
jury  on  the  Issue  of  estoppel. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  triaL 

JONES,  G.  J.,  GART,  A.  J^  and  HX- 
DRIGK,  J.,  concur. 


m  s.  c.  a4) 

SBGUSKX   V.   WILLIAMS. 

(Supreme  Gourt  of  South  Garolina.     July  81, 

191L) 

1.  Appeal  and  Ebrob  (t  105*)— Appealable 
Obdeb— Nonsuit. 

An  order  granting  a  nonsuit  is  appealable. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,    Cent.   Dig.   §{   717-723;    Dec    Dig.    § 
105.*] 

2.  Malicious  Pbosegution  (§  6*)— Wabbant 
OF  Arbest. 

A  warrant  to  arrest  one  charged  with  dis- 
posing of  property  under  lien  states  no  crime; 
therefore  cannot  support  an  action  for  mali- 
cious prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  {  6;    Dec.  Dig.  i  0.*] 

Appeal  from  Common  Pleas  Circuit  Gourt 
of  Greenville  County;  John  S.  Wilson, 
Judge. 

**To  be  officially  reported." 

Action  by  Lewis  Segusky  against  J.  H. 
Williams.  There  was  a  nonsuit,  and  plaintiff 
appeals.    Affirmed. 


H.  K.  Townes  and  Brown  Martin,  for  ap- 
pellant   Wilton  H.  £<arle,  for  respondent 

HYDRICK,  J.  [1]  This  appeal  is  from  an 
order  granting  a  nonsuit  in  an  action  for  ma- 
licious prosecution.  Respondent's  contention 
that  the  order  is  not  appealable  is  untenable. 
Bowen  v.  Johnson,  87  S.  G.  264,  69  S.  E.  294. 

[2]  The  affidavit  upon  which  the  warrant 
was  Issued  states  nothing  more  than  that,  at 
the  time  and  place  mentioned,  "Lewis  Segusky 
did  dispose  of  property  under  lien,  and  re- 
moving same,  all  of  which  is  contrary  to  the 
form  of  statute."  The  warrant  is  as  follows: 
"Arrest  and  bring  before  me  Lewis  Segusky 
under  lien  charged  with  disposing  property 
and  the  witnesses  for  the  state  herein  nam- 
ed." The  warrant  states  no  crime,  and 
therefore  cannot  supx>ort  an  action  for  ma- 
licious prosecution.  Whaley  v.  Lawton,  57 
S.  G.  256,  35  S.  E.  558;    Aiken  ▼.  Cotton 
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liills,  86  S.  C.  180,  67  8.  B.  166.  In  Whaley 
▼.  Lawton,  the  court  said:  "A  mere  sale  or 
disposal  of  personal  property  covered  by  a 
lien  Is  not  snfBicient  to  constitute  a  criminal 
offense,  but  it  must  be  accompanied  by  a 
failure  to  pay  the  debt  secured  by  the  lien, 
or  a  failure  to  deposit  with  the  clerk  the 
amount  of  such  debt  within  10  days.** 
Affirmed* 

JONES,  a  J^  GART,  A.  X,  and  WOODS, 
J^  concur. 


(W  S.  C.  891) 

SOUTHERN   ET.,   CAROLINA   DIVISION, 

T.   HOWELIa 

(Bopfcoe  Omrt  of  South  Carolina.     July  26, 

1911.) 

1.  JuBT  (I  IS*)— Right  to  Jxtbt  Tbiait-Is- 
■UBS— Legal  ob  ESquitablb. 

A  plaintiff  may  not  by  framluB  his  com- 
plaint so  that  his  action  would  be  cognizable 
only  in  equity  under  the  old  procedure,  defeat 
defendant's  constitutional  right  to  trial  by  ju- 
ry, but  whether  the  issues  are  legal  or  equitable 
must  be  determined  from  all  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  85-83 ;  «Dec  Dig.  fi  13.^] 

2,  JuRT  (§  13^>— Right  to  Tbial  bt  Jubt— 
IssuBs  AT  Law. 

A  defendant,  in  an  action  to  enjoin  the 
mkintenance  of  a  fence  as  a  continuing  tres- 
pass, who  claims  title  to  the  land  in  dispute, 
based  on  defenses  which  were  legal  in  their 
nature  before  the  adoption  of  the  reformed 
procedure,  is  entitled  to  a  jury  trial;  the  re- 
formed procedure  not  abolisning  differences  be- 
tween legal  and  equitable  actions  and  defenses. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  n  64-58;    Dec.  Dig.  §  13.*} 

8.  Jimr  (I  13*)— Rigbt  to  Tbial  bt  Jubt— 

Ibbubs  at  Law. 
A  defense  of  estoppel  In  ^is  interposed 
in  an  action  to  enjoin  the  mamtenance  of  a 
fence  as  a  continuing  trespass  is  a  legal  and 
not  an  equitable  defense,  and,  where  the  facts 
relied  on  to  create  the  estoppel  are  disputed, 
the  issue  must  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §{  04^08;   Dec.  Dig.  §  13.*] 

4.  Eabbuvnts  (t  80*)— Abandonment. 

An  easement  may  be  lost  by  abandonment. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §§  77-79;   Dec  Dig.  §  30.*] 

6b  Easements  (t  87*)— Abandonment- Ques- 
tion fob  Jubt. 

Whether  one  has  abandoned  an  easement 
is  a  question  of  fact  and  intention  for  the 
Juxy. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |  94;   Dea  Dig.  t  37.*] 

0.  Appeal  and  Ebbob  (§  169*)— Questions 
Reviewablb— Questions  not  Decided  in 
Tbial  Coubt. 

A  question  not  considered  by  the  circuit 

court  is  not  properly  before  the  Supreme  Court 

on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  1018-1034;  Dec  Dig.  t 
169.*] 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  W.  Hemminger, 
Judge. 


•To  be  officially  reported.* 

Action  by  the  Southern  Railway,  Carolina 
Division,' against  J.  L.  HowelL  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Simpson  &  Bomar,  for  appellant  Sanders 
&  De  Pass,  for  respondent 

HYDRICK,  J.  This  Is  the  second  appeal 
in  this  case.  Tbe  first  is  reported  in  79  S.  G. 
281,  60  S.  £.  677. 

In  1874,  John  Bankston  Davis  conveyed  to 
the  Spartanburg  &  AsheviUe  Railroad  Com- 
pany a  right  of  way  200  feet  wide,  measur- 
ing from  the  center  of  the  railroad,  through 
a  tract  of  land  owned  by  him  at  or  near 
Campobella.  The  deed  was  not  recorded  un- 
til after  the  controversy  herein  arose.  Davis 
died  in  1888,  leaving  a  will  wherein  he  de- 
vised the  whole  tract,  including  the  right 
of  way,  to  his  niece,  the  wife  of  I.  W.  Wingo. 
In  1896,  Mrs.  Wingo  conveyed  it  to  her  hus- 
band. On  December  27,  1900,  Mr.  Wingo 
conveyed  a  part  of  the  tract  to  defendant 
The  deed  to  defendant  describes  the  lot  con- 
veyed as  containing  6  acres  and  a  frac- 
tion, and  extending  to  a  line  50  feet  from 
and  parallel  to  the  railroad.  Some  time 
after  defendant  bought  he  inclosed  his  lot 
with  a  fence,  and  thereby  prevented  the  rail- 
road company  and  its  patrons  from  using 
that  part  of  the  right  of  way  conveyed  to 
him  and  inclosed  within  his  fence.  This  ac- 
tion was  brought  to  enjoin  the  maintenance 
of  the  fence  as  a  continuing  trespass.  All 
the  defenses  originally  set  up  by  defendant 
have  been  abandoned,  except  two,  to  wit 
estoppel  in  pais,  and  abandonment  by  plain- 
tiff's predecessor  in  title  of  the  easement  in 
that  part  of  the  right  of  way  inclosed.  The 
court  ruled  that  the  defense  of  estoppel  was 
equitable  in  its  nature,  and  therefore  pre- 
sented only  an  equitable  issue  which  should 
be  decided  by  the  court  and  not  by  a  jury ; 
and  that  thie  defense  of  abandonment  was 
analogous,  and  made  no  issue  upon  which 
the  defendant  had  the  right  of  trial  by  Jury. 
The  appeal  questions  this  ruling. 

ri]  It  will  not  be  necessary  to  notice  the 
complaint  in  detail  to  determine  whether,  in 
form,  it  is  an  action  for  the  recovery  of  the 
possession  of  real  estate,  as  contended  by  ap- 
pellant or  whether  It  is  only  an  action  tn 
equity  for  injunction,  as  contended  by  re- 
spondent and,  therefore,  one  of  equitable 
cognizance.  It  has  been  decided  by  this 
court  too  often  to  require  citation  of  the 
cases  that  a  plaintiff  cannot,  by  framing  his 
complaint  so  that  his  action  would,  under 
the  old  procedure,  be  one  cognizable  only  by 
a  court  of  equity,  select  the  forum  in  which 
the  issue  shall  be  tried,  and  thereby  defeat 
a  defendant's  constitutional  right  of  trial  by 
Jury.  The  complaint  alone  does  not  neces- 
sarily determine  the  character  of  the 
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whether  they  are  legal  or  equitable — or  the 
mode  of  trial  to  which  the  parties  are  en- 
titled. Those  are  questions  which  must  be 
determined  from  an  examination  of  all  the 
pleadings  in  the  case. 

[2]  Now,  in  this  case,  the  defendant  claims 
title  to  the  land  in  dispute,  based  upon  the 
defenses  mentioned.  If  they  present  issues 
which,  before  the  adoption  of  the  reformed 
procedure,  were  legal  in  their  nature — that  is, 
issues  which  were  cognizable  by  a  court  of 
law — ^then  the  defendant  was  entitled  to  have 
them  decided  by  a  Jury.  Adickes  v.  Lowry, 
12  S.  G.  108;   Chapman  ▼.  Lipscomb,  18  ». 

0.  222 ;  Holliday  ▼.  Hughes,  04  S.  a  116,  31 
8.  B.  .867;    Alston  v.  Limehouse^  61  8.  G. 

1,  89  S.  E.  102,  and  cases  cited. 

It  Is  not  surprising  that  some  confusion 
has  arisen  from  expressions  which  are  fre- 
quently found  in  the  text-books  and  decid- 
ed cases,  characterizing  estoppel  in  pais  as 
equitable  in  its  nature.  It  had  its  origin 
chiefly,  if  not  wholly,  in  the  courts  of  equity, 
and,  at  first,  it  was  available  only  in  that 
forum.  Naturally,  therefore.  It  has  always 
been  spoken  of  as  equitable,  and  so  it  is,  not 
only  in  its  origin,  but  also  in  its  nature. 
But,  in  various  ways,  many  of  the  jhaxims 
and  principles  which  originated  in  the  courts 
of  equity  became  engrafted  upon  the  com- 
mon law.  Sometimes  it  was  done  by  statute, 
but  not  infrequently  it  was  accomplished 
merely  by  the  adoption  of  them  by  the  com- 
mon-law courts,  so  that,  in  time,  >many  of 
them  were  as  available  to  litigants  in  those 
courts  as  to  those  in  courts  of  equity.  It  was 
this  tendency  which  finally  resulted  in  the 
adoption  of  the  reformed  procedure  and  the 
amalgamation  of  the  courts  of  law  and  equi- 
ty. But  an  examination  of  tiie. cases  above 
dted  shows  that  that  great  reform  wrought 
no  change  in  the  inherent  differences  which 
previously  existed  between  legal  and  equi- 
table actions  and  defenses,  or  in  the  mode 
of  trying  them.  Those  which  were  legal — 
that  is,  cognizable  by  the  courts  of  law — are 
still  so,  and  those  which  were  equitable  still 
retain  that  character,  and  each  must  be  tried 
by  Its  appropriate  tribunal. 

[S]  As  far  back  in  the  history  of  13ie  ad- 
ministration of  the  law  in  this  state  as  1792, 
we  find  the  doctrine  of  estoppel  in  pals  ad- 
ministered by  the  law  courts.  In  Lessee  of 
Tarrant  v.  Terry,  1  Bay,  241,  it  was  allow- 
ed to  avail  the  defendant  in  an  action  of 
ejectment  to  try  title  to  land.  Prom  that 
time  to  the  present,  our  Reports  show  that 
the  principle  has  been  administered  by  the 
law  courts  as  a  defense  in  actions  to  recover 
possession  of  land.  Marines  t.  Goblet,  81  8. 
C.  153,  9  S.  BT.  803,  17  Am.  St  Rep.  22 ;  Scar- 
borough V.  Woodley,  81  S.  C.  329,  62  S.  H, 
405;  Railroad  Co.  v.  Cotton  Mills,  82  S.  C. 
24,  61  S.  B7.  1089,  62  S.  E.  1119.  It  was  also 
recognized  in  the  first  trial  in  this  case.  That 
it  is  a  legal  defense^  in  an  action  like  this. 


which  the  defendant  has  the  right  to  have 
submitted  to  a  Jury,  was  expressly  decided 
by  this  court  in  Sullivan  v.  Moore,  84  S. 
C.  429,  65  S.  B.  108,  66  S.  SS.  561,  where  the 
court  said:  "The  appellant's  first  cont^tion 
is  that  the  issue  of  estoppel  is  equitable  in 
its  nature,  and  therefore  should  have  been 
tried  by  the  court,  and  not  submitted  to  the 
Jury  on  the  issue  of  legal  title.  The  position 
is  not  tenable."  The  court  then  quotes  at 
length  from  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Drexel  v.  Ber- 
ney,  122  U.  S.  241,  7  Sup.  Ct  1200,  30  L.  fiJd. 
1219,  to  show  that  the  doctrine  is  cognizable, 
at  law  as  well  as  in  equity,  and  that,  "in 
order  to  Justify  a  resort  to  the  court  of  equi- 
ty, it  is  necessary  to  show  some  groimd  of 
equity  other  than  the  estoppel  itself,  where- 
by the  party  entitled  to  the  benefit  of  it  is 
prevented  from  making  it  available  in  a  court 
of  law.  In  other  words,  the  case  must  be 
one  where  the  forms  of  law  are  used  to  de- 
feat that  which,  in  equity  constitutes  the 
right.  Such  a  case  is  one  for  equitable  in- 
terposition." See,  also,  'Kirk  v.  Hamilton, 
102  .U.  S.  68,  26  L.  Ed.  79;  Brown  v.  Bowen, 
30  N.  Y.  619,.86  Am.  Dec  406 ;  Odlin  v.  Gove, 
41  N.  H.  465,. 77  Am.  Dec.  773;  Putnam  v. 
Tyler,  117  Pa.  670,  12  Atl.  43;  Snow  v. 
Hutchins,  160  Mass.  Ill,  85  N.  S.  315.  In 
Townes  v.  City  Council,  52  S.  C.  408,  29  8. 
B.  855,  the  court  said:  "An  estoppel  in  pals 
is  a  mixed  question  of  law  and  fact.  When 
the  facts  relied  on  to  create  an  estoppel  are 
admitted,  or  undisputed,  or  ascertained  by 
the  proper  tribunal,  then  whether  such  facts 
create  an  estoppel  is  a'  question  of  law  for 
tile  decision  of  the  Judge ;  but  when  the  facts 
relied  on  to  create  an  estoppel  are  disputed, 
then  the  case  must  go  to  the  Jury,  under 
proper  instructions  from  the  court  as  to  what 
constitutes  an  estoppel,  leaving  it  to  the  Jury 
to  determine  whether  the  evidence  estab- 
lishes or  not  the  facts  necessary  to  create  an 
estoppel."  In  this  case,  as  in  that,  the  facts 
relied  on  to  create  the  estoppel  were  dis- 
puted, and  should  have  been  submitted  to  the 
Jury. 

[4]  That  an  easement  may  be  lost  by  aban- 
donment is  a  principle  too  well  established  to 
admit  of  argument. 

[5]  Whether  a  party  has  abandoned  his 
right  to  an  easement  Is  a  question  of  fact 
and  intention  proper  for  the  decision  of  a 
jury.  Parkins  v.  Dunham,  3  Strob.  224 ;  Lor- 
ick  V.  Ry.,  67  S.  a  71,  68  S.  B.  931,  and  cas- 
es cited. 

[ft]  Whether  a  railroad  company  can  lose 
a  part  of  its  right  of  way  by  abandonment 
is  a  question  which  was  not  considered  by 
the  circuit  court,  and  therefore  not  properly 
before  this  court 

Reversed. 

JONBS,  O.  J^  QARY,  A.  J.,  and  WOODS, 

J.,  concur. 
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EENNEDX  et  al.  t.  HIUj. 

(Supreme  Court  of  South  Oarolina.     July  24, 
1911.    On  Rehearing,  Sept  6,  1911.) 

1.  Partztebship  (§  805*)— Dissolution— C/ON- 

TBACT— iNSTBUOnON. 

Where  a  partnership  contract  provided 
that  the  capital  should  be  $105,000 ;  that  plain- 
tiffs together  had  contributed  $25,000,  and  that 
defendant  had  contributed  $80,000,  it  was  error 
for  the  court  on  dissolution  to  take  the  then 

f ^resent  value  of  the  assets  as  shown  by  an 
nventory  instead  of  the  amount  stated  in  the 
contract  as  the  original  capital  aa  a  basis  for 
distribution. 

[E)d.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  ft  705-705 ;   Dec.  Dig.  {  305.*] 

2.  Pabtnbbship  (I  308*)— Djssolutioii— Dis- 
tribution—Capital  AND  Profits. 

Partnership  articles  provided  that  the  cap- 
ital should  be  $105,000;  that  defendant  had. 
contributed  *Vio5  thereof,  and  the  two  plain- 
tiffs <B/io6  ;  and  that  in  the  event  of  dis- 
solution the  stock  and  other  assets  were  to  be 
taken  at  their  actual  value  and  divided  in  the 
same  proportion  between  plaintiffs  and  defend- 
ant. It  appeared  on  dissolution  that  the  gross 
value  fixed  by  appraisement  was  $139,856.97, 
and  that  t)ie  debts  were  $28,869.18,  leaving 
net  assets  $110,987.79,  and  a  net  profit  of 
$5,987.79.  Held,  that  the  assets  for  distribu- 
tion being  insufficient  to  liquidate  both'  the 
capital  and  profit  account  the  depreciation  of 
assets  valued  under  the  contract  at  $110,987.- 
79  should  be  apportioned  between  capital  as 
stated  in  the  contract  at  $105,000,  ana  profits 
as  ascertained  under  the  contract  at  $5,987.79 
and  funds  realized  by  the  receiver  applied  to 
capital  and  profits  in  the  proportion  that 
$105,000  bore  to  $5,987.79. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  700;    Dec.  Dig.  §  303.*] 

8.  Partnebship    (I   306*)— Dissolution— IN- 
tebest. 

Where,  In  the  formation  of  a  partnership, 
plaintiffs  agreed  to  pay  interest  to  defendant 
on  $45,000,  in  order  to  give  them  an  equal  in- 
terest in  the  profits,  plaintiffs*  liability  for 
such  interest  ceased  on  the  date  of  the  dissolu- 
tion of  the  firm. 

[Ed.  Note.^For  other  cases,  see  Partnership, 
Cent  Dig.  S|  706-709;    Dec.  Dig.  |  306.*] 

4.  Pabtni^ship   (8   308*)—Dissolution— In- 
dividual Accounts— Interest. 

On  dissolution  of  a  firm,  the  individual  ac- 
counts of  the  partners  bore  interest  from  the 
i  date  of  dissolution,  and  should  be  regarded  as 
assets  in  the  hands  of  the  receiver,  applicable 
to  capital  and  profits  In  the  same  proportion 
that  the  Original  capital  bore  to  the  ascertained 
profits. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  I  308.*] 

5.  Pabtnebship     (S     325*)  —  Dissolution — 
Eabninos  bt  Receiveb. 

Funds  earned  by  a  receiver  after  dissolu- 
tion of  a  firm  should  not  be  credited  to  the 
capital  account,  but  should  be  paid  into  the 
general  fund  to  be  applied  with  other  assets 
to  capital  and  profits,  according  to  the  propor- 
tion that  the  original  capital  bore  to  the  profits 
earned. 

[Bid.  Note.- For  other  cases,  see  Partnership, 
Cent.  Dig.  If  757-767 ;    Dec.  Dig.  §  325.*] 

6.  Pabtnebship  (§  346*)— Dissolution— Rb- 
cbivebb— Cost  or  Recbivership. 

Where,  on  dissolution  of  a  firm,  a  receiver 
waa  requiKd  because  of  irreconcilable  differ- 
ences between  the.  partnersi  it.  was  within  the 


discretion  of  the  court  to  require  one  of  the 
partners  to  pay  the  costs  of  the  receivership 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  t  820;    Dec  Dig.  §  346.*] 

Appeal  from  Common  Pleas  Clrcnit  Coart 
of  York  County;  J.  C.  Klugh,  Judge,  and 
Ernest  Moore,  Special  Judge. 

**To  be  oflflcially  reported." 

Suit  by  Chris  L.  Kennedy  and  another 
against  W.  L.  Hill,  for  dissolution  and  settle- 
ment of  the  firm  of  Hill,  Kennedy  &  Co. 
From  a  decree  settling  the  account  and  pro- 
viding a  scheme  for  dissolution,  both  parties 
appeal.    Modified  and  afilrmed. 

Geo.  W..  S.  Hart  and  Wltherspoon  & 
Spencers,  for  W.  L.  Hill.  Flnley  &  Jennings, 
and  J.  Hardin  Marion,  for  GL  I/,  and  P.  B. 
Kennedy. 

WOODS,  J.  In  this  action  for  the  dis- 
solution and  settlement  of  a  partnership  be- 
tween the  plaintiffs  and  the  defendant,  a  re- 
ceiver was  appointed  on  account  of  irrecon- 
cilable differences  and  disputes  between  the 
partners,  and  the  assets  are  now  in  his 
hands.  The  questions  to  be  determined  re- 
late to  the  distribution  of  the  assets  between 
the  plaintiffs  and  the  defendant  The  rec- 
ord contains  two  reports  of  Mr.  J.  Lyles 
Glenn  as  referee,  decrees  by  Judge  Klngh 
and  Special  Judge  Moore,  and  numerous  ex- 
ceptions to  these  reports  and  decrees.  We 
shall  not  state  the  various  steps  in  the  pro- 
tracted litigation,  nor  refer  in  detail  to  the 
many  exceptions,  for  the  reason  that  it  is 
conceded  on  all  sides  that  the  rights  of  the 
parties  and  the  method  of  stating  the  ac- 
counts depend  on  the  construction  of  the 
partnership  contract. 

Before  the  partnership  was  formed  the  de- 
fendant had  been  conducting  a  mercantile 
business  at  Sharon  for  about  15  years.  The 
plaintiffs  Chris  L.  Kennedy  and  Porter  B. 
Kennedy,  under  the  firm  name  of  Kennedy 
Bros.,  had  been  engaged  In  the  mercantile 
business  at  the  same  place  for  about  3  years. 
The  two  concerns  were  merged  into  a  new 
partnership,  and  a  formal  written  agreement 
was  signed  on  June  14, 1906,  in  which  it  was 
recited  that  the  partnership  had  been  actual- 
ly fonued  cm  May  20,  1903.  The  following 
provisions  of  the  partnership  contract  bear 
upon  the  questions  at  issue: 

"Life  of  partnership:  The  partnership  is  to 
expire  by  its  own  limitation  on  the  1st  day 
of  January,  1907;  provided,  that  it  shall  faie 
Incumbent  upon  the  member  or  members  de- 
siring a  dissolution  of  the  partnership  at  that 
time  to  give  written  notice,  not  less  than 
thirty  days  prior  to  the  1st  day  of  January, 
of  such  desire;  and  the  effect  of  the  failure 
to  give  such  notice  shall  be  to  extend  the 
life  of  the  partnership  for  one  year;  and 
so,  from  year  to  year,  the  partnership  may 
be  dissolved  on  any  Ist  day  of  January,  com- 
mencing with  January  of  1907,  by  the  glv- 


*For  other  cases  m«  same  topic  and  section  NUMBBR  in  Dec.  Dig.  4  Am.  Dig.  K»j  No.  Series  4b  Rep't^  Indezt* 
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ing  of  such  Written  notice,  by  any  one  or 
more  of  Its  members,  thirty  days  prior  to 
the  1st  day  of  January,  the  failure  to  give 
snch  notice  to  result  In  extending  the  life 
of  the  partnership  for  one  year. 

'^Capital  stock:  The  capital  stock  of  the 
firm  Is  to  be  one  hundred  and  five  thousand 
dollars.    •    •    • 

"Division  of  profits:  The  profits  and  losses 
are  to  be  equally  divided.  W.  L.  Hill  has 
contributed  eighty  thousand  dollars  to  the 
capital  stock,  and  C.  L.  and  P.  B.  Kennedy 
twenty-five  thousand  dollars.  0.  L.  Kennedy 
and  P.  B.  Kennedy  are  to  pay  W.  L.  Hill 
interest  at  eight  per  cent  per  annum  on 
forty-five  thousand  dollars;  that  Is  to  say, 
Interest  on  $22,500  that  W.  L.  Hill  loans 
to  each  of  them  (out  of  $80,000)  to  give  them 
an  equal  Interest  In  the  profits.    ^    •    • 

^Dissolution:  In  the  event  of  dissolution 
the  stock  and  other  assets  are  to  be  taken  at 
their  actual  market  value,  W.  L.  Hill 
to  receive  <o/iob  and  the  two  Kennedys 
sB/ioB*  Prdvlslon  must  of  course  be  made 
for  the  Indebtedness  of  W.  L.  Hill  and  Ken- 
nedy Brothers,  that  was  outstanding  when 
the  partnership  was  formed. 

"Where  moneys  of  the  new  firm  are  used 
for  that  purpose,  a  strict  account  must  be 
kept;  and  the  accounts  so  paid  shall  bear 
Interest  at  the  rate  of  eight  per  cent  per 
annum  (to  be  paid  by  the  party  for  whose 
benefit  the  moneys  are  so  used).  For  con- 
venience It  Is  agreed  that  the  Interest  shall 
be  computed  from  the  end  of  the  month  In 
which  the  moneys  are  so  used,  upon  tl^e  ag- 
gregate of  the  sums  so  paid.'* 
.  Under  the  clause  first  quoted  W.  L.  Hill 
gave  due  notice  of  his  desire  that  there 
should  be  a  dissolution  on  January  1,  1907. 
The  partners  undertook  to  make  the  dissolu- 
tion settlement,  but  fell  into  disputes  about 
the  meaning  of  the  contract;  and  the  plain- 
tiffs brought  this  action  for  a  settlement 
under  the  orders  of  the  court.  It  will  be 
observed  that  under  the  contract  the  Ken- 
nedys had  together  only  <b/io6  Interest  In 
the  capital,  while  they  had  together  two- 
thirds  Interest  in  the  profits.  Hence  it  was 
to  their  advantage  that  as  little  as  possible 
of  the  firm  assets  should  be  regarded  capital 
and  as  much  as  possible  profits.  Hill,  on  the 
other  hand,  was  interested  to  make  the  cap- 
ital as  large  as  possible  and  the  profits  as 
small  as  possible.  Nearly  all  the  entangle- 
ment of  this  complex  cause  unwinds  on  the 
adjudication  of  this  point  The  main  ques- 
tion, then,  is  what  portion  of  the  assets  now 
in  the  hands  of  the  receiver  shall  be  regard- 
ed capital  and  what  portion  profits. 

[1]  Judge  Klugh  held  that  the  property 
put  into  the  new  firm,  consisting  of  the  as- 
sets of  the  Kennedy  and  Hill  mercantile  esr 
tabllshments,  was  shown  by  the  evidence  to 
be  worth  only  $84,000,  and  that  therefore  that 
sum  and  not  $105,000,  as  stated  in  the  con- 
tract, should  be  taken  as  the  original  capital. 
Carrying  out  this  view  he  held  the  contribu- 


tion of  Hill  to  the  capital  stodk  to  have  been 
$64,000  and  that  of  the  Kennedys  $20,000. 
He  held,  further,  that  the  net  assets  in  the 
hands  of  the  receiver  should  be  applied  to 
the  repayment  of  the  capital  stock  of  $84,000 
and  the  remainder  regarded  as  profits  and 
paid  out  to  the  parties  In  equal  shares  as 
provided  by  the  partnership  contract 

We  are  unable  to  agree  to  the  first  conclu- 
sion, for  the  reason  that  it  seems  to  us  to 
be  a  substitution  of  that  which  the  court 
thought  it  would  have  been  prudent  for  the 
parties  to  agree  to  for  the  agreement  which 
they  actually  made.  They  expressly  agreed 
that  the  capital  stock  should  be  $105,000, 
and  recited  in  the  contract  that  "W.  li.  Hill 
has  contributed  $80,000  to  the  capital  stock 
and  O.  li.  and  P.  (B.  Kennedy  $25,000." 
There  is  no  evidence  of  fraud  or  imposition 
in  this  valuation  of  the  property,  nor  is 
there  any  dispute  that  the  propeirty  was  ac- 
tually received  by  the  firm.  Judicial  author- 
ity can  no  more  alter  the  contract  by  sub- 
stituting what  seems  to  be  a  true  valuation 
for  that  agreed  upon  by  the  parties  than  It 
can  refuse  to  enforce  or  undertake  to  re- 
form a  contract  for  the  purchase  of  land  on 
the  ground  that  the  price  agreed  on  was 
beyond  the  real  value  of  the  property.  The 
contract  may  have  been  improvident,  but  per- 
sons who  are  sui  juris  cannot  have  relief 
from  their  agreement  on  that  ground. 

[2]  We  think  there  was  also  error  In  hold- 
ing that  the  entire  assets  must  be  applied  to 
the  repayment  of  the  capital  stock.  Such 
a  conclusion  is  Inconsistent  with  the  follow- 
ing provision  of  the  contract:  "In  the  event 
of  dissolution  the  stock  and  other  assets  are 
to  be  taken  at  their  actual  market  value, 
W.  L.  Hill  to  receive  «Vio5  and  the  two 
Kennedys  ^Vios"  This  indicates  that  the 
partners  did  not  contemplate  that  dissolu- 
tion and  settlement  of  the  affairs  of  the 
firm  should  be  made  by  reducing  the  assets 
to  cash  by  sale  or  otherwise;  but,  on  the 
contrary,  that  the  stock  and  other  assets 
should  be  taken,  that  Is,  listed  and  appraised 
at  their  market  value,  and  a  settlement  of 
the  firm  affairs  made  on  that  basis.  The 
design  of  the  partners  and  the  purpose  to 
be  gained  In  this  taking  of  stock  was  the 
ascertainment  of  the  value  of  the  whole  and 
the  value  of  the  share  of  each  partner.  The 
only  ultimate  end  to  be  attained  by  this 
ascertainment  of  values  was  to  enable  the 
partners  to  divide  the  assets  among  them- 
selves. It  was  contemplated  that  when  the 
total  market  value  had  been  fixed  by  the  tak- 
ing of  the  stock  and  other  assets,  it  should 
be  the  basis  for  the  ascertainment  of  the 
rights  of  the  partners  with  respect  to  part- 
nership matters,  including  profits  and  losses. 

This  seems  clearly  to  be  the  meaning  of 
the  contract  as  written,  and  it  was  the  Inter- 
pretation placed  on  it  by  the  partners  them- 
selves; for  when  they  undertook  to  make 
the  settlement  they  commenced  by  taking 
stock.    Unfortunately  they  could  not  agrees 
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and  tbe  court  I0  deprived  of  the  benefit  of  an 
appraisement  of  the  property  at  its  market 
value  made  by  the  partners  on  January  1, 
1907,  the  date  fixed  for  dissolution.  But 
the  circuit  court  very  wisely  ordered  an  ap- 
praisement by  three  disinterested  persons. 
That  appraisement  must  be  regarded  as  tak- 
ing the  place  of  the  estimate  the  parties 
themselves  were  to  make,  subject  of  course  to 
correction  by  adding  any  omitted  items  of 
either  assets  or  liabilities,  or  by  correcting, 
any  clear  mistake  of  fact.  The  gross  value 
of  the  assets  as  fixed  by  the  appraisement 
was  1139,856.97.  The  deductions  made  by 
the  appraisers,  together  with  tbe  debts  of 
the  firm  not  taken  into  account  by  them, 
aggregated  128,869.18.  This  left  as  the  as- 
sets on  hand  as  valued  by  the  appraisers, 
1110,987.79.  The  net  profit  at  the  date  of 
dissolution  was,  therefore,  $5,987.79.  These 
are  the  figures  reported  by  Mr.  Glenn  in 
his  statement  of  the  accounts  on  the  prin- 
ciple which  we  have  adopted.  They  were 
obtained  by  an  appraisement  made  as  soon 
as  possible  after  dissolution,  and  represent 
as  nearly  as  possible  what  would  have  been 
the  result  of  the  settlement  among  the  part- 
ners according  to  the  scheme  contemplated 
by  the  contract. 

It  is  admitted  that  the  assets  which  the 
receiver  will  have  for  distribution  will  not 
be  8ufl9clent  to  liquidate  both  the  capital 
and  profit  account.  So  that  it  is  necessary 
to. determine  how  the  funds  in  the  hands  of 
the  receiver  shall  be  distributed.  The  gen- 
eral rule  is  that  stated  by  Special  Judge 
Moore,  namely,  that  the  assets  must  be  ap- 
plied to  the  payment  of  the  capital  stock 
until  It  is  refunded  and  the  remainder  only 
distributed  as  profits.  The  rule  is  not  with- 
out exceptions,  however,  and  Is  subject  to 
the  contract  of  the  partners  when  creditors 
are  not  interested.  In  this  case,  as  we  have 
endeavored  to  show,  the  partners  contracted 
to  ascertain  the  relative  proportion  of  cap- 
ital and  profits  by  a  valuation  of  the  assets 
at  the  date  of  dissolution,  and  not  by  actual 
reduction  into  cash.  The  depreciation  of 
the  assets  valued  under  the  contract  at 
1110,987.79,  due  to  the  failure  of  the  part- 
ners to  settle  under  the  contract,  must  be  ap- 
portioned between  the  capital  as  stated  in 
the  contract  as  $105,000  and  the  profits  as 
ascertained  under  the  contract  as  $5,987.79. 
The  funds  realized  by  the  receiver  from 
the  assets  must  therefore  be  applied  to 
capital  and  profits  in  the  proportion  that 
1105,000  bears  to  $5,987.79. 

[3]  In  adjusting  the  individual  accounts 
of  the  partners  the  charge  of  interest  on 
$45,000  which  the  Kennedys  were  to  pay  to 
Hill  "to  give  them  an  equal  interest  in  the 


profits'*  should  cease  <m  January  1.  1907r 
the  date  of  dissolution.  The  profits  having^ 
ceased  to  accrue  at  that  time,  this  interest 
charge  was  likewise  at  an  end. 

[4]  As  to  other  items,  the  individual  ac- 
counts of  the  piCrtners  owing  at  the  time  of 
dissolution  should  bear  interest  from  the 
date  of  the  dissolution;  and  these  accounts 
should  be  regarded  as  assets  in  the  hands  of 
the  receiver  applicable  to  capital  and  profits 
in  the  proportion  above  indicated. 

[5]  Judge  Moore  properly  held  that  no- 
interest  should  be  allowed  on  the  capital 
contributed  by  tbe  partners;  but  he  also 
held  that  certain  interest  on  the  funds  earned 
by  the  receiver  should  be  credited  to  the 
capital  account  Under  the  view  we  have 
taken,  the  interest  so  earned  falls  into  the 
general  fund  to  be  applied  along  with  the 
other  assets  to  capltill  and  profits  according 
to  the  proportion  above  stated. 

[6]  It  was  within  the  discretion  of  the  • 
circuit  court   to  require  the   defendant   to 
pay  the  costs  of  the  receivership,  and  we 
think  the  record  shows  that  the  discretion 
was  Justly  exercised. 

The  Judgment  of  this  court  is  that  the  de- 
crees of  Judge  Klugh  and  Special  Judge 
Moore  be  modified  to  conform  to  the  con- 
clusions herein  stated,  that  the  cause  be  re- 
manded to  the  circuit  court  for, such  farther 
proceedings  as  may  be  necessary. 

JONES,  C  J.«  and  GARY,  A.  J^  concur* 

Order  Dismissing  Petition  for  Rehearing. 

PER  CURIAM.  The  point  referred  to  in 
the  petition  was  considered  by  the  court  be- 
fore the  decree  was  filed,  but  it  seemed  to  re- 
quire no  special  mention.  The  defendant,  it 
is  true,  testified  that  the  ginnery  was  worth 
only  $2,250,  but  he  did  not  testify  that  there 
had  been  any  depreciation  after  the  ap- 
praisement; and  the  impar^al  Judgment  of 
tbe  appraisers  fixing  the  value  at  $3,000  was 
properly  adopted  by  the  circuit  court  in  pref- 
erence to  the  estimate  of  an  interested  party. 
Since  the  receiver  has  had  the  rent  of  the 
ginnery  the  charge  of  $3,000  to  the  defend- 
ant will,  of  course,  bear  interest  only  from 
the  date  on  which  he  takes  possession. 

It  might  have  been  more  logical  to  require 
the  receiver  to  disx>ose  of  the  ginnery  along 
with  the  other  assets,  but  it  does  not  appear 
that  any  substantial  injustice  will  result 
from  assigning  it  to  the  defendant  at  $3,000, 
and  the  court  Is  unwilling  to  disturb  the  cir- 
cuit decrees  on  that  point 

The  petition  for  rehearing  is  dismissed,, 
and  the  order  staying  the  remittitur  is  re- 
voked* 
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(90  s.  a  lae) 

MYERS  T.  BURNSIDBS. 

(Sapreme  Court  of  South  CaxoUna.     Aug-  10, 

1911.) 

Appeal  and  Ebbob  (|  1010*)—Ribvi«w— Find- 
ings—Con  clusivkness. 

findings  supported  by  eridence  are  not  re- 
viewable on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3979-^982;  Dec  Dig.  | 
101O.»] 

Appeal  from  Common  Pleas  Circait  Court 
of  Richland  County ;   K  W.  O.  Shipp,  Judge. 

Action  by  Darid  Myers  against  Meeker  M. 
Bumsides,  executrix.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

B.  B.  Evans,  for- appellant  D.  W.  Bobli^ 
son,  for  respondent 

HYDRICK,  J.  This  is  an  action  at  law  to 
recover  possession  of  real  estate,  which  plain- 
tiff claims  as  heir  of  Baron  De  Kalb  Myers. 
By  consent,  the  issues  were  tried  by  the  court 
upon  the  testimony  which  was  taken  and  re- 
ported by  the  master.    The  court  found: 

(1)  That  the  evidence  did  not  warrant  the 
finding  that  title  was  ever  ih  Baron  De  Kalb 
Myers. 

(2)  That  plaintiff  is  an  Illegitimate  son  of 
Baron  De  Kalb  Myers,  and  therefore  not  his 
heir. 

(3)  That  plaintiff  is  estopped  by  thie  judg- 
ment of  the  court  of  common  pleas  for  Rich- 
land county  in  tfa^  case  of  Josephine  Moore  v. 
Jane  Myers  et  al.,  to  which  action  he  was  a 
party,  and  in  which  it  was  adjudged  that  he 
was  illegitimate,  and  not  an  heir  of  Baron 
De  Kalb  Myers,  and  had  no  interest  in  the 
land  in  dispute  in  that  action,  which  la  the 
same  land  herein  sued  for. 

These  findings  are  all  supported  by  the 
evidence,  and  are  therefore  not  reviewable 
by  this  court. 

Affirmed. 


(S9  S.  C.  401) 

HUMPHREY  V.  PAI/MER  et  al. 

(Supreme  Court  of  South  Carolina.    July  81, 

1911.) 

1.  JUBT   (f    50*)— SUKMONINO^JtTBT   CoifMIS- 
8I0NEBS~*Dl8CBEn0N   OP  TBIAL  COTTBT—   IN 

Genbbal. 

The  determination  whether  the  relationship 
of  a  jury  commissioner  to  party  litigant  Is  sucn 
as  to  impair  the  proper  discharge  of  his  duties, 
rests  in  the  sound  discretion  of  the  trial  court 

[Bd.  Note.— -For  other  cases,  see  Jury,  Cent. 
Dig.  II  208-272 ;  Dec  Dig.  I  59.*] 

2.  JUBT    (I   59*)— SUHMONINO— JUBT   COMMIfl- 
aiONEBS  —  DiSOBETION     OF    TBIAL     COUBT  — 

Abuse. 

The  deceased  wife  of  one  of  the  jury  com- 
missioners who  drew  the  jury  was  the  daughter 
of  plaintiff,  and  the  children  of  the  commission- 
er were  plaintiff's  heirs.  The  names  in  the  jury 
box  were  selected  in  1909,  and  the  cause  of  ac- 
tion did  not  arise  until  1910.  Act  Feb.  7.  1902 
(23  St  at  Large,  p.  1066)  I  8  provides  that  the 
jury  box,  shall  be  l[ept  securely  locked  with  three 


locks,  having  difEerent  keys,  all  held  by  different 
county  ofScers.  Section  4  of  the  same  act  gives 
jury  commissioners  the  right  to  reject  names 
drawn  from  the  box  in  certain  cases,  and  sec- 
tion 6  requires  the  drawing  to  be  public.  Seld, 
that  as  under  this  statute  a  party  has  the  right 
to  be  present  at  the  drawing  he  should  ascertain 
whether  a  jury  commissioner  related  to  another 
party  improperly  performs  his  duty;  and  hence 
it  was  not  an  abuse  of  the  discretion  of  the  trial 
court  to  overrule  an  objection  to  the  entire  ven- 
ire, there  behig  nothing  to  show  that  the  com- 
missionen  improperly  influenced  its  selection. 

[Ed.  Note.— For  other  cases,  see  Jury,  (Tent. 
Dig.  11  268-272;  Dec  Dig.  |  89.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  T.  S.  Sease,  Judge. 

"To  be  ofllcially  reported." 

Action  by  S.  L.  Humphrey  against  George 
G.  Palmer  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Wlllcox  &  Wlllcox,  for  appellantn.  J.  W. 
Ragsdale,  for  respondent. 


WOODS,  J.  When  this  action  of  damages 
for  assault  and  battery  was  called  for  trial, 
defendants'  counsel,  in  the  form  of  a  chal- 
lenge to  the  array  of  petit  jurors,  objected 
to  trial  of  the  case  before  the  jury  on  the 
ground  of  the  relationship  and  close  personal 
association  between  tlie  plaintiff  and  Charles 
T.  Haynie,  treasurer  of  Florence  county,  who 
as  one  of  the  jury  commissioners  had  partic- 
ipated in  the  drawing  of  the  jury.  The 
court  took  evidence  on  the  point,  from  which 
it  appeared  that  Haynie  was  the  son-in-law 
of  the  plaintiff;  that  his  wife,  who  was  the 
only  child  of  the  plaintiff,  was  dead,  and 
that  her  children,  as  the  grandchildren  of 
the  plaintiff,  would  In  case  of  his  dying  in- 
testate inherit  his  property;  and  that  the 
intimacy  which  usually  flows  from  such  a 
relationship  existed  between  the  plaintiff 
and  Haynie.  Haynie  testifled  that  he  knew 
of  the  pendency  of  the  action,  but  did  not 
regard  it,  or  even  have  it  in  mind,  when  he 
participated  in  the  drawing  of  the  jury. 
The  court  refused  to  sustain  the  objection 
to  the  jury,  taking  the  precaution,  however, 
to  examine  each  juror  on  his  voir  dire. 

[1]  The  general  rule  on  the  subject  la  thus 
stated  in  State  v.  Perry,  73  S.  C.  199,  53  S. 
E.  169:  'The  correct  rule  is  that  the  con- 
sanguinity or  affinity  must  be  such  as  would 
reasonably  lead  to  the  presumption  that  the 
jury  commissioner  would  thereby  be  affected 
in  such  manner  as  to  impair  the  proper  dis- 
charge of  his  duties,  and  this  fact  must  be 
determined  by  the  presiding  judge  in  the 
exercise  of  a  sound  discretion.  It  would 
tend  to  retard  the  trial  of  cases  very  much 
to  adopt  any  other  rule."  This  does  not 
mean  that  the  discretion  of  the  circuit  judge 
is  absolute,  without  respect  to  the  closeness 
of  the  relationship.  In  the  case  under  con- 
sideration, if  the  decision  of  the  circuit  court 
depended  on  an  opinion  of  the  circuit  judge 


«For  other  cases  see  samir  topis  and  SMtiaBi  NUMBDR  in  Dee.  IMg;  ft  Ami  Dig.  Key  No.  Series  4b 
71  S.B.--62 


Indssea 


978 


71  SOUTHEASTERN  REPORTER 


(S.C 


that  the  close  relationship  here  shown  was 
not  sufficient  to  lead  to  the  presumption  that 
the  Jury  commissioner  would  be  affected  by 
it  in  selecting  the  names  of  Jurors  to  be 
placed  in  the  box,  we  think  this  court  would 
be  obliged  to  hold  that  there  had  been  an 
abuse  of  discretion. 

But  in  the  recent  case  of  State  ▼.  Smith, 
71  S.  E.  830,  not  yet  officially  reported,  the 
court  said :  "It  may  be  well  to  remark  that 
the  trial  Judge  in  exercising  his  discretion  is 
not  restricted  to  the  consideration  of  the 
degree  of  relationship  only.  The  court  may 
inquire  whether  the  case  had  arisen  and 
whether  the  officer  knew  of  its  pendency 
when  the  Jury  was  drawn.  These  and  other 
pertinent  inquiries  in  addition  to  the  fact 
of  relationship  may  well  enter  into  the  ex- 
ercise of  the  discretion  of  the  court."  In 
this  case  there  are  other  facts  besides  the 
degree  of  relationship  which  must  be  looked 
at  in  the  light  of  the  statute  law  on  the 
subject  in  considering  whether  there  was  an 
abuse  of  discretion. 

[2]  The  Important  fact  is  to  te  first  con- 
sidered that  the  names  in  the  Jury  box  had 
been  selected  and  placed  therein,  written 
-on  folded  slips,  in  December,  1909,  under  the 
statute  which  so  requires;  whereas,  the 
cause  of  action  did  not  arise  until  September, 
1910.  It  was  therefore  impossible  that  the 
names  in  the  box  could  have  been  chosen 
with  any  view  to  this  case  ;  and  there  could 
be  no  abuse  of  discretion  in  holding  that  the 
defendant  could  not  have  been  prejudiced  by 
the  participation  of  Haynie  In  selecting  the 
names  and  placing  them  in  the  Jury  box. 

The  following  provisions  of  the  statute 
safeguard  the  box  after  it  is  made  up  against 
the  corruption  or  misconduct  or  partiality 
of  any  one  or  two  of  the  Jury  commissioners : 
"That  of  the  list  so  prepared,  the  county  au- 
ditor, county  treasurer  and  clerk  of  the 
court  of  common  pleas,  shall  cause  the  names 
to  be  written,  each  on  a  separate  paper  or 
ballot,  so  as  to  resemble  each  other  as  much 
as  possible  and  so  folded  that  the  name 
written  thereon  shall  not  be  visible  on  the 
outside,  and  shall  place  them,  with  the  said 
list,  in  a  strong  and  substantial  box,  with- 
out apertures  or  openings  when  closed  (to  be 
known  as  the  "Jury  box'*),  to  be  furnished 
to  them  by  the  county  supervisor  of  their 
.county  for  that  purpose,  and  of  such  size 
and  shape  as  that,  when  such  separate  pa- 
pers or  ballots  shall  have  been  folded  and 
placed  therein  as  above  required,  they  may 
be  easily  shaken  up  and  about  and  well 
mixed  therein,  and  it  shall  be  the  duty  of 
the  clerk  of  the  court  to  keep  such  box  in 
his  custody.  The  said  Jury  box  shall  be  kept 
securely  locked  with  three  separate  and 
strong  locks,  each  lock  being  different  and 
distinct  from  the  other  two  and  requiring 
one  key  peculiar  to  itself  in  order  to  be  un- 
locked and  the  key  to  one  of  said  three  locks 
;«hall  be  k^  by  the  county  auditor  himself, 


the  key  to  another  of  said  three  locks  by  the 
county  treasurer  himself,  and  the  key  to 
the  third  of  said  three  locks  by  the  clerk 
of  the  court  of  common  pleas  himself,  so  that 
no  two  of  them  shall  keep  a  similar  key  or 
similar  keys  to  the  same  lock,  and  so  that 
all  three  of  them  must  be  present  together 
at  the  same  time  and  place  in  order  to  lock 
or  unlock  and  open  said  Jury  box."  Act  1902 
(23  St.  at  Large,  p.  1066). 

In  directing  the  drawing  of  jurors  to  serve 
at  any  term  of  the  court,  the  act,  by  section 
4,  confers  on  the  Jury  commissioners  no  right 
of  selection,  but  does  confer  the  discretion 
to  reject  In  these  words:  "If  there  shall  be 
drawn  from  said  Jury  box  a  ballot  containing 
the  name  of  any  person  not  between  the  ages 
of  twenty-one  and  sixty-five  years,  or  not  of 
good  moral  character,  or  who  has  died,  or 
who  has  removed  from  the  county  or  is  oth- 
erwise disqualified  to  serve  as  a  Juror,  such 
ballot  shall  be  destroyed  and  such  name 
struck  from  the  said  list  and  another  bal- 
lot drawn." 

But  the  act  also  contains,  in  section  6, 
the  following  very  important  provision  as  to 
the  publicity  of  the  drawing  of  the  Jury: 
'That  the  said  drawing  shall  be  made  openly 
and  publicly  in  the  office  of  the  clerk  of  the 
court  of  common  pleas,  and  the  county  au- 
ditor, the  county  treasurer  and  the  clerk  of 
the  court  of  common  pleas  shall  give  ten 
days  notice  of  each  of  said  drawings  by  post- 
ing in  a  conspicuous  place  on  the  courthouse 
door,  or  by  advertiselnent  in  a  coonty  news- 
paper, a  notice  of  the  place,  day  and  hour  of 
such  drawing:  Provided,  That  in  case  any 
term  of  court  is  to  be  held  within  less  than 
twenty  days  after  the  approval  of  this  act, 
such  Jurors  may,  nevertheless,  be  drawn 
without  such  notice." 

No  provision  similar  to  this  was  contain- 
ed in  the  acts  under  which  it  was  decided, 
in  the  case  of  State  v.  McQualge,  5  S.  0. 
429,  that  an  objection  to  the  -Jury  on  similar 
grounds  should  be  sustained.  Under  the 
law  as  it  then  stood,  there  was  no  way  for 
a  litigant,  or  any  person  interested  as  one 
of  the  general  public  in  the  purity  of  the 
Jury  box»  to  ascertain  whether  the  Jury 
commissioners  in  drawing  the  names  from 
the  box  had  in  fact  exercised  any  right  of 
rejection  of  any  Juror  drawn.  The  statu- 
tory requirement  of  publicity  now  in  force 
in  giving  everybody  the  opportunity  to  be 
present  at  the  drawing  of  the  names  from 
the  box  Imposes  upon  interested  parties  the 
obligation  to  avail  themselves  of  the  protect 
tion  which  the  public  drawing  affords.  The 
actual  drawing  from  the  box  under  the  con- 
trivances of  the  statute  is  entirely  mechani- 
cal, except  for  the  discretion  lodged  in  the 
commissioners  to  reject  or  select  a  name 
after  It  is  drawn.  Any  one  present  at  the 
drawing  could  discover  whether  it  was  in 
fact  mechanical,  and  also  whether  the  com- 
missioners actually  exercised  the  dlscietien 
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(89  8.  0.  896) 
TOE  ▼.   SAVANNAH   RIVER  POWER  CO. 

(Supreme  Court  of  South  Carolina.     July  26, 

1911.) 

1.  Blectricitt  (§  9»)— ElBEcnoN  of  Poles- 
Action  FOB  Trespass— Nonsuit. 

Where  a  town  purchased  a  part  of  a  tract 
of  land  on  which  to  erect  an  electric  light 
plant,  and  was  given  the  right  to  enter  on  any 
land  of  the  grantor  for  any  purpose  incident 
to  or  connected  with  the  use,  construction,  or 
operating  of  the  water  and  electric  light  plant 
to  be  erected  on  the  parcel  purchased,  ana  the 
town  entered  into  an  agreement  with  defend- 
ant power  company,  agreeing  to  give  defendant 
the  necessary  right  of  way  for  a  pole  line 
from  its  plant  to  the  town,  and  on  the  refusal 
of  plaintiff,  who  had  acquired  the  rights  of 
the  town's  grantor,  to  give  defendant  a  right  of 
way,  the  line  was  erected  over  plaintiff's  land 
by  the  agents  and  servants  of  the  town  without 
her  consent,  it  was  error  in  an  action  against 
defendant  for  the  trespass  to  grant  a  nonsuit, 
since  the  jury  might  have  inferred  that  the 
town,  in  building  a  line  across  the  plaintiff's 
land,  was  acting  as  defendant's  agent. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i  9.*] 

2.  Appeal  and   Ebrob  (ft  1053*)— Review— 
Harmucss  Error— Admission  of  Evidence. 

Any  error  in  the  admission  of  evidence 
was  not  prejudicial  to  plaintiff,  where  the  case 
was  taken  from  the  jury  by  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4183;    Dec.  Dig.  f  1053.*] 

Appeal  from  Common  PleaB  Circuit  Court 

of  Greenwood  County;  John  S.  Wilson,  Judge. 

"To  be  officially  reported."  • 

Action  by  Belie  Yoe  against  the  Savannali 

River  Power  Company.     From  an  order  of 

nonsuit,  plaintiff  appeals.     Reversed. 

Cothran,  Dean  &  Cothran  and  H.  C.  Till- 
man, for  appellant  Grier  &  Park,  for  re- 
spondent 

HYDRICK,  J.  [11  This  appeal  is  from  an 
order  of  nonsuit  in  an  action  for  damages 
for  trespass  on  land.  The  trespass  consisted 
in  the  erection  of  a  line  of  poles  on  plain- 
tiff's land  on  which  electric  light  wires  were 
strung.  Some  years  ago,  the  town  of  Green- 
wood built  its  own  electric  light  plant  For 
that  purpose,  and,  also,  for  use  in  connec- 
tion with  a  system  of  waterworks,  it  pur- 
chased from  B.  F.  Yoe,  in  1898,  three  acres 
of  land  about  two  miles  from  the  tawn;  same 
being  part  of  a  tract  of  230  acres  owned  by 
Yoe.  In  1904  Yoe  conveyed  71  acres  of  the 
same  tract  to  plaintiff,  which  is  the  tract 
on  which  the  alleged  trespass  was  commit- 
ted. The  deed  to  the  town,  after  the  grant 
of  the  right  to  use  and  divert  the  water 
courses  on  the  whole  tract,  and  to  construct 
and  lay  thereon  dams  and  water  conduits, 
proceeds  as  follows:  "And  may  enter  upon 
said  lands,  or  any  part  thereof,  for  such  said 
purpose,  or  for  any  other  purpose  incident 
to  or  connected  with  the  use,  construction, 
maintenance  or  operating  a  water  and  elec- 
tric light  plant  to  he  erected  on  the  parcel 
of  three,  acres  of  land  above  mentioned  and 

•For  other  cases  tee  tame  topic  and  section  NUMBER  In  Deo.  Dig.  A^  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


to  reject  any  name.  If  a  commissioner  with- 
in the  close  relationship  from  which  parti- 
ality is  presumed  should  participate  in  the 
exercise  of  any  act  of  discretion  in  reject- 
ing or  accepting  a  name  drawn  from  the 
box,  then  there  would  be  cause  of  complaint 
and  ground  of  objection  to  the  Jury,  but  not 
otherwise.  And,  if  the  parties  litigant  had 
no  right  to  be  present  and  ascertain  the 
facts,  the  court  might  well  presume,  with- 
out proof,  that  the  commissioners  did  ex- 
ercise the  discretion  of  rejecting  or  accept^ 
ing  names.  But  when  the  party  complaining 
knows  of  an  objectionable  relationship  of 
one  of  the  commissioners,  and  has  the  right 
to  be  present  and  inspect  the  drawing,  it  is 
his  duty  to  avail  himself  of  the  right  by  at- 
tending at  the  drawing  and  objecting  to  the 
participation  of  such  commissioner.  If  his 
objection  be  disregarded,  then  it  is  his  duty 
to  show  to  the  court  tliat  fact,  and  the  fact 
that  the  commissioner  objected  to  acted  with 
the  other  commissioners  in  exercising  the 
discretion  of  rejecting  or  accepting  a  name 
drawn  out,  or  in  some  way  Influencing  the 
result  of  the  drawing. 

Applying  the  rule  laid  down  in  Jeffers  v. 
Jeffers,  71  S.  B.  810,  recently  decided,  it 
would  seem  to  follow  that  it  is  the  further 
duty  of  a  litigant  to  use  reasonable  diligence 
to  ascertain  before  the  drawing  whether  one 
of  the  commissioners  is  related  to  the  par- 
ties in  interest  so  that  he  may  be  present  at 
the  drawing  and  protect  his  rights. 

The  publicity  statute  should  be  given  full 
force  as  a  law  made,  not  only  to  secure  the 
purity  of  the. Jury  box,  but  to  enable  par- 
ties to  ascertain  any  facts  which  would  give 
ground  of  complaint  against  the  fairness  of 
the  drawing,  and  make  them  plain  to  the 
court 

Summarizing  the  considerations  entering 
Into  the  exercise  of  Judicial  discretion,  we 
think  it  is  clear  that  there  was  no  abuse  of 
discretion  in  refusing  t6  hold  the  Jury  not 
a  legal  one  for  the  trial  of  this  case.  The 
objection  on  account  of  the  relationship  to 
one  of  the  parties  was  not  to  the  making 
up  of  the  Jury  list  or  placing  it  in  the  box, 
but  to  the  drawing  only ;  the  defendant  had 
a  right  to  be  present  at  the  drawing  and  ob- 
ject to  Haynie*s  participation,  and  then  as- 
certain whether  the  board  of  which  he  was 
a  member  exercised  the  discretion  of  accept- 
ing or  rejecting  any  name  drawn,  or  only 
performed  the  mechanical  function  of  draw- 
ing the  names  from  the  box;  and  no  evi- 
dence of  objection  to  Haynie^s-  participation 
or  of  the  exercise  of  any  discretion  to  re- 
ject or  accept  was  furnished  to  the  court 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  d  J.,  GARY,  A.  J.,  and  HY- 
DRICK, J.,  concur. 
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described,  and  also  such  other  rights  and 
privileges  as  may  or  shall  be  necessary  to 
the  full  use  and  enjoyment  of  the  said  plant, 
and  the  said  maintenance  and  operating  the 
same,  with  full  right,  at  any  time  therefor, 
to  enter  upon  my  said  adjoining  lands,  or  any 
part  thereof."  Under  this  grant,  a  line  of 
poles  was  erected  from  the  power  bouse  on 
the  lot  conveyed  to  the  town.  The  line  erect- 
ed on  plaintiff's  land  extends  in  the  oi^x>Blte 
direction — from  the  power  bouse  to  defend- 
ant's plant  on  Savannah  river.  Fhiding  it 
cheaper  to  take  electricity  from  defendant 
than  to  develop  it  by  its  own  plant,  the  town 
entered  Into  an  agreement  with  defendant  to 
furnish  It,  agreeing  to  give  defendant  the 
necessary  right  of  way  for  a  pole  line  from 
its  plant  to  the  town.  Agents  of  defendant 
tried  to  get  from  plaintiff  a  right  of  way 
through  her  land«  After  her  refusal  to 
grant  It,  the  line  was  erected  without  her 
Jmowledge  or  consent  by  the  agents  and  serv- 
ants of  the  commissioners  of  public  works 
of  the  town,  under  the  supposed  license, 
iLbove  recited,  contained  in  the  deed  from 
Yoe.  For  the  erection  of  the  line,  defendant 
furnished  the  necessary  materials,  such  as 
insulators  and  wire,  and  perhaps  the  poles — 
Although  the  witness  was  not  certain  wheth- 
<er  these  were  fumlshed  by  defendant  or  the 
town. 

[2]  The  ground  upon  which  the  nonsuit 
was  granted  was  that  there  was  no  testi- 
mony that  defendant  had  committed  the  tres- 
pass. From  the  facts  and  circumstances 
stated,  the  Jury  may  have  inferred  that,  In 
building  the  line  across  plaintiff's  land,  the 
town  was  acting  as  defendant's  agent— es- 
pecially as  there  was  no  testimony  that  the 
town  had  agreed  with  defendant  to  build 
any  part  of  the  line,  or  that  It  had,  in  fact, 
built  any  other  part  of  it  The  only  testi- 
mony on  that  point  was  that  the  town  was 
;to  give  defendant  the  necessary  right  of  way. 

It  is  not  necessary  to  consider  the  excep- 
tions assigning  error  in  the  admission  of  evi- 
dence. As  the  case  did  not  go  to  the  Jury, 
the  plaintiff  was  not  prejudiced  by  the  rul- 
ings questioned. 

Reversed. 

JONES,  a  J.,  GABY,  A.  J.,  and  WOODS, 
.jr.,  concur. 


<s»  d.  O.  887) 

McBRAYBR   r.    VIRGINIA   CAROLINA 
CHEMICAL  CO. 

(Supreme  Court  of  South  Carolina.    July  26, 

1011.) 

1.  Master  and  Sebvant  (|§  101,  102*)— Mas- 
ter's Duty—Safe  Place  to  Wobk. 

The  master  must  furnish  his  servant  with 
a  safe  place  to  work,  as  well  aa  a  safe  method 
of  doing  it 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Big.  H  180-184;   Dsc  Dig.  H 

101,  102.*] 


2.  Masteb  and  Sebvant  (|  190*)— Viok  Fbov- 

CIPAL. 

A  general  foreman,  with  authority  to  em- 
ploy and  discharge  men  and  direct  them  where 
and  how  to  work,  represented  the  employer  in 
directing;  laborers,  engaged  in  digging  down  a 
large  pile  of  phosphate  rock,  to  cut  a  deep 
trench  in  the  pile,  and  in  directing  them  where 
to  cut  it,  so  as  to  make  the  employer  liable  for 
his  negligence  in  bo  doing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  440-474;  Dec.  Dig.  { 
190.»1 

3.  Masteb  and  Sebtant  d  245*)— CoNiBZBtT- 

TOBT  NBOLIGENCB. 

To  constitute  contributoiy  negligence  in 
obeying  a  master's  orders,  it  Is  not  sufficient 
that  the  employ^  believe  the  act  required  to  be 
hazardous,  unless  the  danger  is  so  obvious  that 
one  of  ordinary  prudence  would  not  incur  it; 
the  servant  being  entitled  to  rely  upon  the  mas- 
ter's judgment,  if  there  is  ground  for  reasonable 
difference  of  opinion  as  to  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {{  778-788;  Dec  Dig.  I 
S45.*] 

4.  Masteb  and  Sebvant  (f  219*)— Assump- 
tion OF  Rise— Obetino  Masteb's  Obdebs. 

In  determining  whether  a  servant  assumed 
the  risk  of  obeying  his  employer's  orders  and 
continuing  in  service  after  knowledge  of  danger 
in  doing  so,  the  degree  of  danger,  the  extent  of 
the  employer's  appreciation  thereof,  and  the 
necessity  of  doing  the  work  should  be  consider- 
ed, there  being  no  absolute  rule  to  determine 
the  question,  though  generally  the  employ^  does 
not  assume  the  risk,  unless  the  danger  is  so  ob- 
vious that  one  of  ordinary  prudaice  would  not 
incur  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {{  610-624;  Dec.  Dig.  | 
219.*1 

5.  Masteb  and  Se&vant  (J  288*>— Injubie&— 
JuBY  Question— Assumption  op  Risk. 

If  the  evidence  as  to  whether  an  employ^ 
assumes  the  risk  of  injury  from  obeying  an  or- 
der is  susceptible  of  more  than  one  inferenoe^ 
the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1068-1088;  Dec  Dig.  | 
288.*] 

6.  Masteb  and  Sebvant  (|  286*)— Injubibs— 
JuBT  Question— Nboliqbnos. 

In  an  action  for  personal  injuries,  while 
engaged  in  digging  down  a  pile  of  ground  phos* 

Shate  rock,  by  the  pile  falling  on  plaintiff,  evi- 
ence  held  to  make  the  question  of  negligence 
one  for  the  jury. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1010-1060;  Dec  Dig.  | 
286.*] 

7.  Masteb  and  Sebvant  (f  280*)— Injubt— 

JUBT  '  Q  U  B  S  T  I  O  N— OONTBIBUTOBT    NEOLI- 
QENCB. 

In  an  employe's  action  for  personal  in- 
juries, while  digging  down  a  pile  of  ground  phos- 
phate rock,  by  the  pile  falling  upon  him.  wheth- 
er plaintiff  was  negligent  KM  for  the  Jwy. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  1089-1132;  Dec  Dig.  | 
280.*] 

8.  Masteb  and  Sebvant  (|  288»)— Injubies— 
JuBT  Question— AssuifFTiON  of  Risk. 

In  an  employe's  action  for  personal  inju- 
ries, while  digging  down  a  pile  of  ground  phos- 
phate rock,  by  it  falling  upon  him,  whether 
plaintiff  assumed  the  risk  hM  a  jury  qoestioD. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1068-1068;   Dec  Dig.  | 

288.*] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  W.  B.  Gruber,  Spe- 
cial Judge. 

"To  be  officially  reported." 

Action  by  Joseph  McBrayer  against  the 
Virginia  Carolina  Chemical  Company.  From 
a  judgment  of  nonsuit,  plaintiff  appeals. 
Beversed. 

N.  W.  Hardin  and  Sanders  ft  De  Pass,  for 
appellant    Butler  &  Hall,  for  respondent 

HYDBICK,  J.  Plaintiff  was  injured  while 
working  in  defendant's  fertilizer  factory. 
At  the  time  of  his  injury,  he  was  engaged 
with  other  laborers  in  digging  down  a  large 
pile  of  material  composed  of  ground  phos- 
phate rock  mixed  with  sulphuric  add.  The 
pile  was  from  25  to  30  feet  high  and  about 
100  feet  long,  and  originally  shaped  some- 
what like  a  railroad  fill  or  embankment, 
with  sloping  sides;  the  loose  material  being 
dumped  on  it  from  above.  Owing  to  a  dif- 
ference in  the  character  of  the  phosphate 
rock  used,  some  parts  of  the  pile  were  dense 
and  hard^  while  others  were  more  yielding 
and  loose,  like  sand,  and  would  therefore 
more  readily  slide  down  from  the  pile,  as 
the  supporting  mass  bcineath  was  removed. 
Plaintiff  and  another  laborer  were  digging 
it  down  with  picks,  so  that  others  could 
■hovel  it  into  the  wheelbarrows  and  carry  it 
to  the  mixers.  The  pile  had  been  cut  into 
for  some  distance  from  the  bottom,  until 
its  side  for  some  distance  up  had  become 
nearly,  if  not  quite,  perpendicular.  Plaintiff 
was  working  under  the  direction  of  John 
Byers,  who  was  defendant's  general  fore- 
man of  work,  with  authority  to  employ  and 
discharge  hands,  and  direct  them  what  to 
do  and  ^bere  and  how  to  work.  He  had  au- 
thority to  direct  how  the  pile  was  made,  and 
how  it  should  be  dug  doym  and  removed. 
Byers  ordered  plaintiff  to  dig  a  trench  at  a 
particular  place  in  the  pile,  and  plaintiff  pro- 
ceeded to  do  so,  but  stopped,  saying  it  was 
dangerous ;  Byers  ordered  him  to  go  on  dig- 
ging. He  said  he  thought  there  was  dan- 
ger, but  waived  his  own  judgment  and  re- 
lied upon  that  of  the  foreman,  and  obeyed 
his  orders.  While  digging  the  trench,  the 
pile  fell  on  him,  and  he  was  injured.  The 
court  granted  a  nonsuit,  on  the  ground  that 
plaintiff's  injury  was  caused  by  his  own 
contributory  negligence,  and  was  the  result 
of  a  risk  which  he  assumed. 

[1,  2]  It  is  the  duty  of  the  master  to  fur- 
nish bis  servant  with  a  safe  place  to  work, 
and  also  a  safe  method  of  doing  the  work. 
Under  the  circumstances  stated,  Byers  was 
the  representative  of  the  master  in  order- 
ing the.plaintiff  to  cut  the  trench  in  the  pile, 
and  in  telling  him  where  on  the  pile  to  cut 
It  If,  in  doing  so,  he  was  guilty  of  neg- 
ligence which  resulted  in  plaintiff's  injury, 
defendant  would  be  liable,  unless  the  plain- 
tiff was  guilty  of  contributory  negligence,  or 


unless  his  injury  was  Che  result  of  a  risk 
which  he  assumed. 

[S]  In  Stephens  v.  Bailway,  82  S.  C.  649, 
64  S.  B.  604,  the  rule  as  to  when  a  servant 
will  be  guilty  of  contributory  negligence  in 
obeying  an  order  of  the  master  is  thus  stat- 
ed: "To  show  contributory  negligence,  it  is 
not  sufficient  that  the  employ^  receiving  the 
order  should  have  misgivings,  and  believe  the 
act  required  to  be  hazardous,  unless  the  dan- 
ger is  so  Imminent  and  obvious  that  a  man 
of  ordinary  prudence  would  not  incur  it  If 
there  is  ground  for  reasonable  difference  of 
opinion  as  to  the  danger,  the  servant  la  not 
bound  to  set  up  his  judgment  against  that 
of  his  superior,  whose  orders  he  is  required 
to  obey,  but  he  may  rely  on  the  judgment  of 
such  superior.  The  matter  is  thus  well 
stated  by  Mr.  Justice  Holmes,  in  McKee  v. 
Tourtellotte,  167  Mass.  68,  70,  44  N.  B.  1071, 
1072  (48  K  B.  A.  542):  'When  we  say  that  a 
man  appreciates  a  danger,  we  mean  that  he 
forms  a  judgment  as  to  the  future,  and  that 
his  judgment  is  right.  But  if  against  this 
judgment  is  set  the  judgment  of  a  superior, 
one,  too,  who,  from  the  nature  of  the  call- 
ings of  the  two  men  and  of  the  superior's 
duty,  seems  likely  to  make  the  more  accu- 
rate forecast,  and  if  to  this  is  added  a  com- 
mand to  go  on  with  the  work  and  to  run  the 
risk,  it  becomes  a  complex  question  of  the 
particular  circumstances  whether  the  infe- 
rior is  not  justified  as  a  prudent  man  in  sur- 
rendering his  own  opinion  and  obeying  the 
command.  The  nature  and  degree  of  the 
danger,  the  extent  of  plaintiff's  appreciation 
of  it  and  the  exigency  of  the  work,  all  en- 
ter into  consideration,  and  no  universal  rule 
can  be  laid  down.'  The  numerous  authori- 
ties sustaining  this  statement  of  the  law  are 
collated  in  the  note  in  Houston,  etc.,  By.  Co. 
V.  De  Walt  97  Am.  St  B^.  877."  Lyon  v. 
BaUway,  84  8.  G.  391,  66  S.  £.  282;  Lowe  ▼. 
Bailway,  85.  S.  C.  372,  67  S.  B.  460,  137  Am. 
St  Bep.  904. 

[4,  5]  A  similar  rule  prevails  with  regard 
to  the  assumption  of  risk  in  obeying  an  or- 
der of  the  master,  and  in  continuing  in  the 
service  after  knowledge  of  risk  or  danger,  or 
of  defects  in  the  machinery  or  appliances  or 
place  to  work  furnished  by  the  master.  If 
the  evidence  is  susceptible  of  more  than  one 
inference,  it  Is  a  question  for  the  jury.  Bus- 
sey  V.  Bailroa4  Co.,  52  S.  (X  438,  30  S.  B. 
477;  Mew  v.  Bailway,  55  S.  C.  90,  ^2  S.  B. 
828. 

[6-1]  In  this  case  the  evidence  tending  to 
show  negligence  on  the  part  of  defendaivt, 
and  contributory  n^llgence  and  assumption 
of  risk  on  the  part  of  plaintiff,  was  suscep- 
tible of  more  than  one  inference.  It  was 
therefore  error  to  grant  the  nonsuit  This 
case  is  distinguished  from  Martin  v.  Boyster 
Guano  Co.,  72  S.  C.  237,  51  &  B.  680,  because 
in  that  case  there  was  no  testimony  that 
the  foreman  ordered  Martin  to  work  at  the 
particular  place  at  which  he  was  injured,  or 
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that  he  ordered  him  to  remain  there  and 
work  after  he  became  apprehensive  of  dan- 
ger. 
Reversed. 

JONES,  a  J^  GARY,  A.  X,  and  WOODS, 
J.,  concur. 

(88  S.  C.  368) 

ALLWORDBN  r.  NELSON  et  aL 

(Snpreme  Court  of  South  Carolina.     July  24, 

1911.) 

Municipal  Cobpobations  ({  657*)— -Stbeetb 
—Vacation— "Streets  Within  Said  Lim- 


its. 


»» 


The  city  of  Columbia  having  been  laid  out, 
the  title  to  the  land  and  streets  vested  in  com- 
missioners, for  the  use  of  the  state,  as  provided 
by  Act  March  22,  1786  (4  St  at  Large,  p.  751). 
By  Act  Dec  10,  1816  (6  St  at  Large,  p.  53), 
the  commissioners,  were  required  to  convey  to 
the  Columbia  Academy  all  the  unsold  land  lying 
in  the  outer  town  of  Columbia  east  of  B.  street, 
south  of  S.  street,  west  of  H.  street,  and  north 
of  L.  street;  and  also  such  lots  or  squares  as 
include  the  marsh  north  of  S.  street,  and  east- 
ward of  the  town;  and  that  '*the  streets  with- 
in said  limits"  be  vested  in  trustees,  who  should 
have  power  to  dispose  of  them,  reserving  a  right 
of  way  to  such  persons  as  might  become  owners 
of  lots,  squares,  or  portions  of  lands  within 
such  limits.  Held,  that  the  description  of  some 
of  the  lots  to  be  conveyed  as  lying  south  of  S. 
street,  and  others  as  lying  north  of  the  street, 
did  not  imply  an  intention  to  exclude  that  street 
lying  between  the  lots  so  conveyed,  but  that  the 
words  "the  streets  within  said  limits"  included 
that  part  of  S.  street  lying  between  the  lots 
north  and  south  of  it  designated  in  the  act,  and 
therefore  passed  a  title  to  such  part  of  the 
street,  which  was  thereafter  subject  to  convey- 
ance. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  657.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Robt  Aldrlch,  Judge. 

"To  be  officially  reported." 

Action  by  George  V.  Allworden  against  P. 
H.  Nelson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

W.  S.  Nelson  and  J.  Tom  Gettys,  for  ap- 
pellant Nelson.  Christie  Benet,  for  appel- 
lant City  of  Columbia.  W.  M.  Shand  and 
H.  N.  Edmunds,  for  respondent 

HTDRICK,  J.  Plaintiff  and  defendant  P. 
H.  Nelson  entered  Into  a  written  contract  for 
the  sale  of  a  lot  In  the  city  of  Columbia.  Mr. 
Nelson  wants  to  comply  with  the  contract, 
but,  having  some  doubt  of  plaintiff's  title,  he 
refused  to  do  so.  In  order  that  the  validity 
of  the  title  might  be  adjudicated.  He  bases 
his  refusal  to  accept  the  title  on  the  ground 
that  the  lot  la  a  part  of  one  of  the  streets 
of  the  city,  which  Is  therefore  made  a  par- 
ty that  its  right  to  claim  the  lot  as  part 
of  one  of  its  streets  may  also  be  adjudicated. 

The  Issues  of  law  and  fact  were  referred 
to  the  master,  who  reported  that  plaintiff's 
title  was  good,  and  recommended  that  he 
have    Judgment    for    specific    performance. 


From  a  decree  of  the  circuit  court  confirm- 
ing the  master's  report,  both  defendants  have 
appealed. 

As  originally  laid  out,  the  city  of  Column 
bla  consisted  of  a  tract  of  land  two  miles 
square,  with  two  principal  streets,  running 
through  the  center  of  the  town  at  right 
angles;  each  being  150  feet  wide.  One  of 
these  was  Senate  street  The  title  to  the 
land  and  streets  was  vested  In  commission- 
ers, for  the  use  of  the  state.  4  <St  at  Large^ 
p.  751. 

By  an  act  of  the  Legislature  passed  In 
1816  (6  St  at  Large,  p.  53)  the  commission- 
ers were  "authorized  and  required  to  convey 
to  the  Columbia  Academy  all  the  unsold  lots 
and  squares  of  land  lying  In  the  outer  town 
of  Columbia,  east  of  Bull  street,  south  of 
Senate  street,  west  of  Harden  street,  and 
north  of  Lower  Boundary  street;  and  also 
all  such  lots  or  squares  as  Include  the  marsh 
north  of  Senate  street  and  eastward  of  the 
town;  and  that  the  streets  within  the  said 
limits  be,  and  they  are  hereby,  vested  In  the 
said  trustees,  who  shall  have  power  to  dis- 
pose of  the  same,  reserving  always  the  right 
of  way  to  such  persons  as  now  are,  or  here- 
after may  become,  the  owners  of  lots, 
squares,  or  portions  of  land  within  the  said 
limits." 

The  validity  of  plaintiff's  title  depends 
upon  the  proper  construction  of  the  language 
of  the  statute  above  qaoted.  It  appears 
from  the  evidence  that  the  lots  lying  north 
and  south  of  Senate  street  were  conveyed  by 
the  commissioners  to  the  trustees  of  the 
Columbia  Academy  according  to  the  direc- 
tions of  the  act,  and  presumably  also  all  that 
portion  of  Senate  street  lying  between  the 
lots  so  conveyed  and  east  of  Winn  (now 
Gregg)  street,  Including  the  lot  in  controver- 
sy, which  fronts  on  Gregg  street ;  and  that 
the  same  has  come  by  mesne  conveyances  to 
the  plaintiff.  The  sole  question  for  decision 
is  whether  the  words  "the  streets  within 
said  limits".  In  the  act  above  quoted  include 
that  part  of  Senate  street  lying  betweea 
the  lots  north  and  south  of  It  designated  ii^ 
the  act  It  Is  contended  that  the  descrip- 
tion of  some  of  the  lots  to  be  conveyed  as 
lying  south  of  Senate  street,  and  others  as 
lying  north  of  that  street,  expresses,  by  im- 
plication at  least,  the  Intent  to  exclude  the 
street  lying  between  the  lots  so  conveyed. 

The  section,  read  as  a  whole,  shows  that 
such  an  inference  was  not  intended.  It  Is 
manifest  that  the  method  of  description  re- 
ferred to  was  adopted  merely  because  all  the 
unsold  lots  and  squares  south  of  S^iate  street 
and  east  of  Bull  street  were  to  be  conveyedr 
while  north  of  Senate  street  the  conveyance 
was  to  include  only  "all  such  lots  or  squares 
as  include  the  marsh."  But  the  fact  that 
title  to  the  streets  within  the  limits  de- 
scribed was  to  be  conveyed  and  vested  In  the 
trustees,  with  power  to  dispose  of  the  same^ 
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shows  clearly  an  intention  that  the  land 
within  the  boundaries  described  was  to  be 
conveyed,  not  as  city  lots,  accessible  to 
streets,  bat  as  an  entire  body  of  land;  the 
only  reservation  being  a  right  of  way  to  such 
persons  as  were  then,  or  might  Uiereafter 
become,  the  owners  ot  lots  wituin  said  lim- 
its. No  claim  on  the  part  of  any  such  own- 
er appears  in  this  case.  It  follows,  there- 
fore, that  the  words  *'the  streets  within  said 
limits"  include  all  the  streets  within  the 
boundaries  covering  the  land  conveyed  as  an 
entire  tract,  and  the  testimony  shows  that 
the  lot  in  question  was  included  -in  that 
boundary.  This  construction  Is  strengthened 
by  the  construction  given  to  the  act  and  the 
conveyances  thereunder  by  the  parties  inter- 
ested. Because  as  far  back  as  the  memory 
of  some  of  the  oldest  citizens  of  (Columbia 
goefr— certainly  as  far  back  as  1852 — at  least 
a  part  of  the  land  included  in  the  description 
given  in  the  statute,  including  the  part  of 
Senate  street  here  in  controversy,  has  been 
under  fence  and  occupied  as  a  farm,  untU 
the  year  1901,  when  the  plaintifT  conveyed 
75  feet  of  the  southern  half  of  what  was 
formerly  Senate. street^  east  of  Gregg  street, 
for  a  distance  of  390  feet  (together  with  oth- 
er streets  within  the  boundaries  mentioned) 
to  the  city  for  a  street.  Puring  all  these 
years,  no  claim  was  made,  so  far  as  the  evi- 
dence shows,  by  the  city  or  by  any  individual, 
that  the  lot  in  question  was  a  part  of  Sen- 
ate street 

The  construction  which  we  have  placed 
9Pon  the  statute  of  1816  makes  it  unneces- 
sary to  consider  the  contention  of  plaintiff 
that  the  city  of  Columbia  is  now  estopped 
from  claiming  the  lot  in  question  as  a  part 
of  Senate  street 

Judgment  affirmed. 

JONES,  O.  J.,  GART,  A.  J.,  and  WOODS, 
J.,  concur. 


(89  s.  c.  161) 
CRAIG  ▼.   AUGUSTA-AIKEN   RY.   CO. 

(Supreme  Conrt  of   South  Carolina.     July  7, 

1911.) 

1.  Railboads  (f  312*)— Accidents  at  Cboss- 
ING— Pebsons  on  Highways. 

It  was  error,  in  an  action  by  one  who, 
while  in  a  helpless  state  of  intoxication,  was 
run  oyer  at  a  railroad  crossing,  to  instruct  the 
jury  that  the  railroad  company  was  not  bound 
to  keep  a  lookout. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  988-1001;   Dec.  Dig.  |  312.*] 

2.  TaiAL  (I  106*)— Aboumentb  of  Counsbd— 
Discretion  of  Tbiai.  Coubt. 

In  an  action  against  a  railroad  company 
t>y  one  injured  at  a  crossing,  the  refusal  of  the 
court  to  allow  plaintiff's  counsel  to  comment 
upon  an  order  setting  aside  the  verdict  in  a 
former  trial,  and  the  action  of  the  court  in  pro- 
hibiting plaintiffs  counsel  in  his  argument  from 
making  further  comments  on  the  failure  of 
d^endantfs  attorneys  to.  introduce  in  evidence 


the  testimony  of  one  of  their  witnesses  at  a  for- 
mer trial,  was  not  an  abuse  of  discretion. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  267;   Dec  Dig.  §  106.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Thos.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  M.  C.  Craig  against  the  An- 
gusta-Aiken  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

The  exceptions  were  as  follows: 
'*(1)  Because  his  honor,  the  presiding  Judge, 
erred  in  modifying  and  altering  the  plain- 
tiff's fifth  request  to  charge,  which  is  as  fol- 
lows: 'Fifth.  That  if  the  motorman  discoy- 
ers,  or  by  reasonable  lookout  ahead  could 
have  seen,  a  person  on  the  track  at  a  public 
crossing  in  an  apparently  helpless  condition 
from  drunkenness  or  other  cause,  or  if  he 
sees  on  the  track  an  object,  or  could  have 
seen  it  by  keeping  a  reasonable  lookout, 
which  from  all  appearances  may  be  a  human 
being  lying  in  an  apparently  dangerous  posi- 
tion, unable  to  avoid  danger,  it  is  his  duty 
to  resolve  all  doubt  in  favor  of  the  preserva- 
tion of  life,  and  immediately  to  use  every 
available  means  short  of  imperiling  lives  to 
stop  the  car  in  time  to  avoid  an  injury,  and 
if  from  all  the  circumstances  the  motorman 
should  have  resolved  doubt  in  favor  of  life 
and  stopped  his  car,  but  negligently  failed  to 
do  so,  then  the  company  would  be  liable  In 
damages,  even  though  the  motorman  might 
have  thought  that  the  object  on  the  track 
was  something  other  than  a  human  being.' 
His  honor's  modification  was  as  follows: 
'And  I  put  in  the  words  "Knew  he  was 
there.*'  In  addition  to  that,  I  also  charge 
you  and  modify  that  request  by  charging 
you:  "That,  if  the  motorman  on  this  par- 
ticular car  knew  that  this  man  was  there  In 
a  helpless  condition,  then  he  owed  him  due 
care." '  It  is  respectfully  submitted  that  his 
honor  erred  in  making  the  modification  here- 
in. (1)  Because  the  request  was  a  sound 
proposition  of  law  and  should  have  been 
charged  as  it  stood.  (2)  Because  he  erred 
in  charging  that  the  duly  of  the  motorman 
to  exercise  ordinary  care  depended  on  the 
fact  whether  he  knew  such  person  was  on 
the  track  in  a  helpless  condition;  whereas, 
he  should  have  charged  them  that  it  Is  the 
duty  of  the  motorman  in  charge  of  the  train, 
on  approaching  a  public  crosshig  where  peo* 
pie  are  likely  to  travel,  to  exercise  ordinary 
care  in  keeping  a  lookout  ahead  for  persons 
on  the  track  at  said  crossing  in  a  helpless 
condition,  and  if  he  could  have  seen  such 
person  by  reasonable  care,  but  failed  to  do 
so,  they  would  be  just  as  liable  in  damages  as 
though  the  person  had  in  fhct  been  seen. 

"(2)  Because    his    honor,     the    presiding 

judges  erred  in  modifying  plaintiff's  sixth 

request    to    charge,    which    Is    as    follows: 

I 'Sixth.  Failure  of  a  motorman  operating  a 
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car  to  perform  his  duty  In  keeping  a  reason- 
able lookont  ahead  on  its  tracks  In  front 
of  Its  car  at  a  public  crossing  renders  the 
company  liable  for  injuring  a  human  being 
lying  on  the  track  in  an  apparently  helpless 
condition  from  drunkenness  or  other  cause. 
The  fact  that  the  motorman  did  not  see  him 
in  time  to  stop  his  car  is  no  excuse,  for 
the  company  would  still  be  liable  in  damages, 
if  he,  by  keeping  a  reasonable  lookout  ahead, 
could  have  discovered  him  in  time  to  have 
stopped  the  car  and  avoided  the  injury.'  His 
honor  modified  the  same  as  follows:  'I  charge 
you  that,  also  modifying  that  by  saying  if 
the  motorman  of  this  particular  car  knew 
that  he  was  there  In  a  helpless  condition,  it 
was  his  duty  to  keep  a  lookont  for  him.' 
There  is  error  in  said  modification  for  the 
following  reasons:  (1)  Said  request  stated  a 
sound  proposition  of  law  and  should  have 
been  charged  as  it  stood.  (2)  It  was  error 
to  instruct  the  jury  that  the  motorman  was 
bound  to  keep  a  lookout  for  a  person  at  a 
public  crossing  only  on  condition  that  he 
knew  that  he  was  there;  whereas,  the  law  Is 
that  the  motorman,  on  approaching  a  public 
crossing  or  traveled  place,  is  bound  to  exer- 
cise ordinary  care  in  keeping  a  reasonable 
lookout  ahead  for  helpless  beings  on  the 
track,  and  this  duty  he  must  perform  wheth- 
er  he  knew  the  person  was  there  or  not;  and 
if  he  could  have  seen  such  person  by  ordi- 
nary care,  but  failed  to  do  so,  then  the  com- 
pany would  still  be  liable  for  any  injtiry  sus- 
tained as  the  proximate  result  of  such  negli- 
gence. 

'*(8)  Because  his  honor  modified  the  plain- 
tiff's seventh  request,  which  is  as  follows: 
'Seventh.  That  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  put  off  the 
defendant's  car  by  its  agents  and  servants, 
and  left  in  a  dangerous  position  in  the 
nighttime,  where  it  might  reasonably  be  sup- 
posed injury  would  result,  while  in  such  a 
condition  from  drunkenness  or  other  cause 
that  he  was  unable  to  appreciate  danger,  or 
to  avoid  it,  and  such  servants  knew,  or  ought 
to  have  known,  of  his  condition  from  all  the 
circumstances,  then  the  defendant  company 
could  not  successfuly  plead  contributory  neg- 
ligence on  the  part  of  such  person.'  His 
honor  modified  the  same  by  leaving  off  this 
clause,  'even  if-  he  was  lying  on  the  track  in 
a  drunken  condition.'  It  is  respectfully  sub- 
mitted that  the  request  as  it  stood  as  a  whole 
was  a  sound  proposition  of  law,  and  that 
plaintiff  should  have  been  allowed  the  bene- 
fit thereof,  for  it  is  a  principle  of  law  that, 
where  the  dangerous  situation  of  a  person 
is  brought  about  through  the  wrongful  acts 
of  another,  the  latter  cannot  charge  the  for- 
mer with  negligence  for  what  his  own  wrong 
has  brought  about 

"(4)  Because  his  honor,  the  presiding 
judge,  erred  in  modifying  the  plaintiff's  tenth 
request  to  charge,  which  is  as  follows:  'The 
jury  is  further  charged  that  If  they  find 
from  the  evidence  that  the  defendant  knew. 


or  as  reasonably  prudent  men  ought  to  have 
known  from  all  the  circumstances,  that  the 
plaintiff  was  in  such  a  condition  as  to  be 
unable  to  take  care  of  himself  from  any 
cause,  or  was  likely  to  become  helpless,  but» 
notwithstanding  the  same,  ejected  and  left 
him  in  an  apparently  dangerous  position  on 
its  railway  track,  where  it  was  probable  that 
he  might  sustain  injury  from  other  cars 
passing  along  the  same,  and  If  any  injury 
resulted  under  these  circumstances  you  can- 
not find  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  fbr  being  on  the  track 
in  such  a  condition/  His  honor  modified 
the  same  as  follows:  *I  charge  you  that 
with  this  modification,  that  if  you  find  from 
the  evidence  that  the  defendant  knew  that 
the  plaintiff  was  in  such  a  condition  as  to 
be  unable  to  take  care  Of  himself  from  any 
cause,  but  notwithstanding  the  same  eject- 
ed him  and  left  him  in  an  apparently  dan- 
gerous position  on  its  railway  track  where 
it  was  probable  he  might  sustain  injury  from 
other  cars  passing  along  and  over  said  rail- 
way track,  and  injury  resulted  under  these 
circumstances,  you  cannot  find  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence by  being  on  the  track  in  such  a  con- 
dition. I  charge  you  that,  in  addition  to 
the  charge  that  if  the  motorman  on  this  car 
knew  that  this  man  was  Or  would  be  in  a 
helpless  condition,  then  he  owed  him  due 
care,  and  not  only  due  care,  but  he  owed 
him  the  duty  of  course  not  to  willfully  in- 
jure him.'  His  honor  erred  in  modifying 
the  same  for  the  following  reasons:  (1) 
That  said  request  was  a  sound  proposition 
of  law  and  should  have  been  charged  as  it 
stood.  (2)  That  said  modification  deprived 
the  plaintiff  of  one  phase  of  the  law,  name- 
ly, that  if  the  defendants,  as  reasonably  pru- 
dent men,  ought  to  have  known  from  all  the 
circumstances  that  the  plaintiff  was  unable 
to  take  .care  of  himself*  or  was  likely  to  be- 
come so,  then  they  would  be  liable  for  wrong- 
fully ejecting  him  In  a  dangerous  place  un- 
der these  circumstances;  whereas,  his  hon- 
or's modification  made  the  duty  of  the  com- 
pany depend  on  actual  knowledge — ^that  is, 
the  defendants  must  have  known  that  the 
plaintiff  was  in  such  a  condition. 

'*<5)  Because  his  honor  violated  section  26* 
art.  5,  of  the  Constitution  of  1895,  by  diarg- 
ing  on  the  facts  when  he  submitted  the  de- 
fendant's second  request  to  charge,  which  is 
as  follows:  (2)  The  jury  is  further  charged 
that,  if  you  find  that  the  plaintiiTs  Injury 
was  not  the  proximate  result  of  any  negli- 
gence or  fault  on  the  part  of  the  defendant's 
agents  <«  servants,  but  was  the  proximate 
result  of  his  own  carelessness  and  ne^i- 
gence  in  going  upon  the  track  of  the  de* 
fendant  and  lying  down  thereon  in  an  in- 
toxicated condition  or  otherwise,  then  your 
verdict  should  be  for  the  defendant.'  For  it 
is  submitted  that  he  intimated  his  opinion 
to  the  Jury  tiiat  the  plaintiff  liad  done  cer- 
tain  acts  and  could  not  recover  if  the  injury 
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was  'the  proximate  result  of  his  own  care- 
lessness and  negligence  In  going  upon  defend- 
ant's track  and  lying  down  thereon  In  an  in- 
toxicated condition  or  otherwise,'  for  it  is 
submitted  that  he  should  not  have  stated  the 
fact  that  the  plaintiff  went  upon  the  defend- 
ant's'track  and  lay  down  thereon  in  an  In- 
toxicated condition  or  otherwise. 

"(6)  Because  his  honor,  the  presiding 
judge,  erred  In  not  modifying  the  defend- 
ant's fifth  request  to  charge,  which  is  as 
follows:  *The  Jury  Is  further  charged  that, 
if  you  find  that  the  plaintiff  was  a  tres- 
passer down  drunk  or  asleep  upon  defend- 
ant's track,  then  the  defendant  owed  him  no 
duty  except  not  to  willfully  injure  him,  so 
I  charge  you  that  If  the  plaintiff  was  a  tres- 
passer on  the  defendant's  track,  and  the 
motorman  did  all  he  could  to  avoid  injuring 
him  after  he  discovered  him,  then  the  plain- 
tiff cannot  recover.*  For  it  is  respectfully 
submitted  that,  as  hypothetical  facts  fitting 
the  true  facts  in  the  case  were  used  In  this 
request,  It  is  the  duty  of  the  court  to  ex- 
plain to  the  jury  what  a  trespasser  in  law 
was,  and  his  failure  to  explain  the  same 
oould  not  but  help  mislead  the  jury ;  and  he 
should  have  also  advised  the  jury  of  the 
different  duties  that  the  motorman  Is  bound 
to  exercise  when  approaching  a  person  in  a 
helpless  condition  at  a  crossing  as  distin- 
guished from  a  person  drunk  or  asleep  on 
the  tra(±  at  some  other  place  than  a  cross- 
ing. 

"(7)  Because  his  honor,  the  presiding 
judge,  erred  in  charging  the  defendant's 
eighth  request,  which  is  as  follows:  'While 
a  traveler  on  a  public  highway  that  crosses 
a  railway  track  has  the  right  to  be  at  and 
upon  such  crossing  for  the  purpose  of  pass- 
ing over  the  same  In  the  due  course  of  trav- 
el, if  in  the  exercise  of  that  care  and  dili- 
gence required  by  law  at  such  places,  he  has 
no  right  to  make  a  camping  ground  or  bed 
of  such  crossing  and  to  rest  or  go  to  sleep 
there<«.  A  person  undertaking  to  so  use  the 
highway  at  the  point  where  the  railway 
track  crosses  it  would  be  as  much  a  tres- 
passer relatively  to  the  railroad  company 
as  though  he  were  camping  or  sleeping  upon 
the  track  at  a  place  other  than  the  crossing, 
and  relatively  to  such  trespasser  upon  the 
track  of  a  railway  company,  even  though  it 
be  at  a  public  crossing,  there  is  no  duty  on 
the  part  of  the  trainmen  to  take  special  pre- 
caution to  avoid  injuring  such  trec^sser  up- 
on its  trade  until  the  presence  of  the  tres- 
passer becomes  known.  It  is  not  enough 
that  the  trespasser  might  have  been  seen  by 
the  engineer  or  motorman  in  time  to  have 
avoided  injuring  him,  but  It  must  be  made 
to  appear  that  he  vras  seen.'  His  -honor 
modified  this,  but  in  such  manner  as  not  to 
change  the  effect  of  the  request,  which  is  as 
follows:  'I  charge  you  that,  and  that  is  the 
law,  of  course,  modified  by  the  charge  that 
I  have  already  made  as  to  special  notice.  If 
this  motorman   had  special   notice^   as   al- 


leged in  the  complaint,  that  this  man  was  on 
the  track,  it  was  his  duty  to  keep  a  look- 
out and  avoid  injuring  him.  If  by  the  use 
of  ordinary  care  and  prudence  he  could  have 
avoided  injuring  him.'  It  is  respectfully  sub- 
mitted that  said  request  and  the  modifica- 
tions thereof  are  both  erroneous. 

"(8)  Because  his  honor  violated  section  26, 
art.  5,  of  the  Constitution  of  1895  of  South 
Carolina,  by  inferring  for  the  Jury  what 
facts  would  practically  amount  to  negli- 
gence as  would  bar  the  plaintiff's  recovery 
when  he  Instructed  them  in  this  language: 
'He  has  no  right  to  make  a  camping  ground 
or  bed  of  such  crossing  and  to  rest  or  go  to 
sleep  thereon.  A  person  undertaking  to  so 
use  the  highway  at  the  point  where  the  rail- 
road track  crosses  it  would  be  as  much  a 
trespasser  relatively  to  the  railroad  com- 
pany as  though  he  were  camping  or  sleeping 
on  the  track  at  a  place  other  than  the  cross- 
ing.' For  It  is  submitted  that  the  law  re- 
quired his  honor  to  charge  what  duties  the 
railroad  owes  to  helpless  x>cople  at  a  public 
crossing,  or  other  place  along  Its  track,  and, 
if  he  infers  that  certain  acts  or  conduct  on 
the  part  of  a  person  at  a  public  crossing  con- 
stitutes a  trespass,  he  has  drawn  an  infer- 
ence for  the  Jury  In  violation  of  the  law. 
Secondly.  It  was  error  to  Instruct  the  Jury 
'that  a  person  undertaking  to  so  use  the 
highway  at  the  point  where  the  railroad 
track  crosses  it  would  be  as  much  a  tres- 
passer relatively  to  the  railroad  company  as 
though  he  were  camping  or  sleeping  on  the 
track  at  a  place  other  than  the  crossing.' 
For  It  is  respectfully  submitted  that  it  is 
the  duty  of  a  carrier  to  exercise  ordinary 
care  in  approaching  a  public  crossing  so  as 
to  avoid  Injuring  persons  in  an  apparently 
helpless  condition  on  said  railway  crossing, 
while  the  law  charged  by  his  honor  should 
have  been  applicable  only  to  a  trespasser 
at  some  other  place  on  the  track  than  a 
crossing  or  traveled  place. 

"(9)  Because  his  honor,  the  presiding  judge, 
erred  in  charging  the  defendant's  ninth  re- 
quest, which  is  as  follows:  '(9)  If  you  be- 
lieve that,  after  being  lawfully  ejected  from 
the  car,  plaintiff  was  removed,  or  himself 
walked  to  a  safe  distance  from  the  track, 
and  the  car  moved  on  with  its  passengers, 
and  the  plaintiff  subsequently  came  back  up- 
on the  track  at  that  place  or  some  other 
place  and  lay  upon  the  same  in  an  insensible 
state  of  intoxication,  whether  on  or  off  a 
public  crossing,  I  charge  you  as  matter  of  law 
he  was  a  trespasser,  and  as  such  the  de- 
fendant owed  him  the  duty  alone  not  to  will- 
fully or  wantonly  injure  him.'  For  It  is  re- 
spectfully submitted  that  his  honor  violated 
section  26,  art.  5,  of  the  Constitution  of 
1895,  prohibiting  Judges  from  charging  on 
the  facts,  for  the  reason  that  he  thereby 
drew  a  conclusion  for  the  Jury  as  to  what 
a  trespasser  is  when  he  told  them  as  matter 
of  law  what  would  constitute  a  trespasser ; 
whereas,  he  shotild  have  defined  a  trespasser. 
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and  leave  It  to  the  jury  to  say  from  the 
facts  and  circumstances  whether  such  per- 
son was  a  trespasser.  Secondly.  Because  his 
honor  erred  in  stating  the  degree  of  care 
that  a  carrier  owes  to  a  person  lying  down 
insensible  on  its  track  at  a  public  crossing. 
He  should  have  advised  them  that  the  car- 
rier under  these  circumstances  is  bound  to 
exercise  ordinary  care  in  approaching  the 
public  crossing  so  as  to  avoid  injuring  a 
person  in  a  helpless  condition  thereon,  and 
it  would  owe  this  duty  whether  it  knew 
the  party  was  there  or  not. 

"(10)  Because  his  honor,  the  presiding 
judge,  erred  in  refusing  to  allow  counsel  for 
the  plaintiff,  in  his  argument  to  the  jury,  to 
either  read  or  comn^ent  upon  the  order  of 
Judge  Watts  setting  aside  a  verdict  at  a 
former  trial,  for  it  is  submitted  that  said 
order  was  a  part  of  the  ifecord  in  this  -  case, 
and  plaintiff's  attorneys  had  full  right  to 
comment  upon  and  explain  to  the  jury -any 
of  the  records  in  said  case  under  proper  in- 
structions from  the  court  as  to  their' weight. 

"(11)  Because  his  honor,  the  presiding 
judge,  erred  and  committed  an  abuse  of 
discretion  in  stopping  plaintiff*s  counsel  in 
the  midst  of  his  argument  to  the  jury  and 
prohibiting  him  from  making  further  re- 
marks or  comments  on  the  failure  of  the  de- 
fendant's attorneys  to  introduce  in  evidence 
the  testimony  of  one  of  their  witnesses,  Ck>n- 
ductor  Grimes,  taken  at  the  previous  'trial, 
and  which  the  plaintiff's  counsel  had  offered 
to  allow  in  evidence  under  the  rules  appli- 
cable to  the  "tome.  For  it  is  submitted  that 
plaintiff's  counsel,  so  long  as  he  does  not 
abuse  or  use  improper  language,  had  full 
right  to  comment  upon  the  withholding  of 
any  testimony  from  the  jury  by  the  opposite 
side." 

J.  B.  Salley,  Boykln  Wright,  and  George  T. 
Jackson,  for  appellant.  Croft  &  Croft,  for 
respondent. 

GARY,  A.  J.  This  is  an  action  for  actual 
and  punitive  damages,  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  negli- 
gence and  wantonness  of  the  defendant 
The  complaint  alleges  that  on  the  22d  of 
September,  1906,  the  plaintiff  became  a  pas- 
senger on  the  defendant's  car  at  Augusta, 
Ga.,  for  the  purpose  of  being  carried  to 
Langley,  S.  C. ;  that,  soon  after  the  car  had 
started,  the  plaintiff  became  so  incapacitat- 
ed as  to  be  utterly  helpless,  and  was  forcibly 
ejected  and  left  in  a  dangerous  place  by  the 
defendant;  that  the  defendant  warned  its 
servants  to  look  out  for  the  plaintiff,  while 
operating  its  other  cars  over  said  track; 
but  that  they  negligently' and  wantonly  fail- 
ed to  keep  a  proper  lookout  for  the  plaintiff, 
in  consequence  of  which  one  of  its  cars  ran 
over  his  arm,  thereby  rendering  amputation 
necessary.  The  defendant  denied  the  all^a- 
tions  of  negligence  and  wantonness,  and  for 
a  defense  alleged:   "That,  at  the  time  men- 


tioned in  the  ame^ded  complaint,  plaintiff 
was  a  passenger  on  a  car  of  the  defendant's 
railroad  in  Aiken  county,  S.  C,  and  being 
guilty  of  disorderly  conduct,  and  drawing  a 
knife,  and  therewith  threatening  the  agents 
of  defendant,  and  cursing,  to  the  terror,  an- 
noyance, and  vexation  of  a  large  number  of 
other  passengers  on  said  car,  the  conductor 
of  said  car  stopped  his  train,  where  such 
offense  was  committed,  *and  ejected  said 
plaintiff  from  said  car.  using  only  such  force 
as  was  necessary  to  accomplish  such  remov- 
al." The  defendant  also  set  up  the  defense 
of  contributory  negligence.  The  jury  render- 
ed a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff  appealed  upon  exceptions,  which 
will  be  reported. 

rH  The  first  question  that  will  be  consid- 
ered is  whether  there  was  error,  on  the  part 
of  his  honor  the  presiding  judge,  in  charg- 
ing the  jury  that  if  the  plaintiff  was  Injured 
at  a  highway  crossing,  while  in  a  helpless 
condition  of  intoxication,  the  defendant  was 
not  bound  to  keep  a  lookout,  and  owed  him 
no  duty  (except  not  to  injure  him  willfully 
or  wantonly),  unless  it  knew  that  he  was 
in  a  helpless  condition* 

In  the  case  of  Jones  v.  Railroad,  61  8.  C. 
556,  39  S.  E.  758,  the  court  stated  the  prin- 
ciple as  follows:  "Even  though  the  use  of 
the  track  by  the  public  as  a  walkway  was 
not  for  such  length  of  time  nor  of  such 
character  as  to  give  a  legal  right  to  so  use 
the  track,  and  even  though  the  evidence  fell 
short  of  showing  any  positive  consent  to 
such  use  by  the  company,  yet  If  there  was 
evidence  tending  to  show  knowledge  of  and 
acquiescence  in  such  use,  without  protest 
such  evidence  would  tend  to  show  that  the 
railroad  company  had  much  reason  to  expect 
the  presence  of  persons  on  the  track,  who 
were  there,  not  as  hald  trespassers,  but  us- 
ing it  with  the  knowledge  and  acquiescence 
of  the  (railroad)  company.  Under  such  cir- 
cumstances, it  would  be  the  duty  of  the  rail- 
road company  to  keep  a  reasonable  lookout 
or  to  give  warning  of  the  approach  of  the 
train,  or  generally  to  observe  ordinary  carer 
under  the  circumstances,  to  avoid  injury." 

This  language  was  quoted  with  ai^roval 
in  the  case  of  Sentell  v.  Railway,  70  S.  C 
183,  49  S.  B.  215,  in  which  the  court  held 
that :  "Where  a  person  is  sitting  on  the  end 
of  a  cross-tie,  with  his  head  in  his  hands, 
and  his  feet  in  a  path  along  the  track,  which 
pedestrians  had  been  using  as  a  walkway  for 
more  than  20  years,  without  objection  ot  the 
railway  company,  at  a  point  on  the  track, 
at  which  he  could  have  been  seen  by  the  en- 
gineer, for  some  distance  before  reaching 
him,  it  is  proper  to  refuse  a  nonsuit  and  to 
submit  to  the  jury  the  questions  of  the  re- 
lation of  the  deceased  to  the  company,  and 
whether  there  was  negligence  on  part  of  en- 
gineer In  striking  him  with  his  engine,  and 
whether  it  was  duty  of  engineer  to  ke^  a 
lookout"    (Syllabus.) 

If,  as  is  alleged,  the  plaintiff  In  the  ptm- 
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«nt  case  was  on  the  highway  crossing  at  the 
time  of  the  injury,  then  there  was  even  a 
greater  necessity  for  the  defendant  to  keep 
a  proper  lookout  than  in  the  cases  just  men- 
tioned. 

The  exceptions  raising  this  question  are 
sustained. 

[2]  Exceptions  10  and  11  cannot  be  sufr- 
tafned,  as  it  has  not  been  made  to  appear 
that  there  was  an  abuse  of  discretion  on  the 
part  of  the  presiding  judge. 

These  conclusions  practically  dispose  of  all 
the  questions  involved. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  tor  a 
new  trial. 

JONES,  C.  J.,  and  WOODS  and  HTDRICK, 
JJ.,  concur. 


(89  S.  O.  803) 


STATE)  T.  KETiLT. 


(Supreme  Court  of  South  Carolina.     July  14, 

1911.) 

1.  Indictment  and   Information   (|  176^)— 
Requisites— Datb  of  Offense. 

Act  March  2,  1909  (26  St.  at  Large,  p. 
64)  I  11,  imposing  a  greater  penalty  for  a  sec- 
ond or  anv  subsequent  offense,  does  not  change 
the  rule  that,  where  time  is  not  of  the  essence 
of  the  offense,  it  is  not  necessary  to  prove  the 
precise  day  alleged  in  the  indictment,  but  proof 
that  the  offense  was  committed  on  any  other 
day  before  the  finding  of  the  indictment  sus- 
tains a  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  548;  Dec  Dig.  | 
176.*] 

2.  Indictment  and  Information   (|  176*)— 
Requisites— Date  of  Offense. 

Where  time  is  made  an  essential  element  of 
an  offense  by  being  made  descriptive  of  it,  the 
state  must  prove  it  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  548;  Dec.  Dig.  | 
176.*] 

3.  Intoxicating  Liquobs  (§  174*)— Ixxeoal 
Sales— Separate  Offenses. 

Each  sale  of  whisky  is  a  separate  and  dis- 
tinct offense  for  which  accused  may  be  con- 
victed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ldquors,  Gent  Dig.  {  194;   Dec.  Dig.  {  174.*} 

4.  CTBiMiNAL    Law    ({    739*)— Fobmeb    Jbop- 
ABDY— Question  of  Fact. 

Where  two  or  more  offenses  of  the  same 
character  are  alleged  in  different  indictments, 
the  question  whether  they  are  the  same  or 
different  offenses  may  beoome  a  question  for 
the  jury. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  f  1710;    Dec  Dig.  |  739.*] 

5.  Criminal  Law  (8  1163*)— Appeal. 

Where  indictments  charged  sales  of  whisky 
on  October  15th  and  on  June  23d  following, 
respectively,  and  the  extent  of  a  variance  m 
the  proof  as  to  the  date  alleged  in  the  first  in- 
dictment was  not  disclosed,  and  the  record  did 
tot  show  whether  the  indictments  were  found 
at  the  same  or  at  different  terms  of  court,  ac- 
cused, complaining  of  a  conviction  nnder  the 


first  indictment,  had  the  burden  of  showing  that 
the  variance  was  prejudicial  to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1163.*! 

6.  Criminal  Law  (§  1163*) -— Formeb  Jeop- 
ABDY— Question  of  Fact. 

Where  indictments  charged  sales  of  whisky 
on  October  15th  and  June  23d  following,  re- 
spectively, and  the  extent  of  a  variance  between 
the  proof  as  to  the  date  alleged  in  the  first  in- 
dictment was  not  shown^  and  the  record  did  not 
state  whether  the  two  mdictments  were  found 
at  the  same  or  at  different  terms  of  court,  ac- 
cused could  not  complain  of  a  charge  that  the 
jury  might  convict  under  the  first  indictment 
on  proof  of  a  sale  on  any  day  previous  to  the 
filing  thereof  without  showing  prejudicial  error, 
which  he  could  not,  if  the  first  indictment  was 
fonnd  at  one  term  and  the  other  at  a  subsequent 
term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  {  1163.*] 

7.  Criminal  Law  (§  1211*)— Indictment  and 
Information  (|  114*)— Punishment  — Sec- 
ond OB  Subsequent  Offense}— Statutes. 

An  indictment  need  not  allege  that  the  of- 
fense charged  is  a  second  or  subsequent  offense 
to  authorize  the  court  to  impose  an  increased 
punishment  for  a  second  or  subsequent  offense 
authorized  by  Act  March  2,  1909  (26  St  at 
Large,  p.  64)  |  11,  nor  is  proof  of  that  fact 
beyond  the  record  of  the  former  conviction  be- 
fore the  court,  the  two  indictments  having  been 
tried  on  succeeding  days  before  the  same  court, 
essential  to  justify  the  imposition  of  such  pun- 
ishment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  1211;*  Indictment  and  In- 
formation, Cent  Dig.  fi  801-307;  Dec.  Dig.  f 
114.*] 

Appeal  from  General  Sessions  Cfircuit 
Court  of  Sumter  County. 

"To  be  officially  reported." 

W.  P.  Kelly  was  convicted  of  selling  whis- 
ky, and  he  appeals.    Affirmed. 

John  H.  Clifton,  for  appellant  P.  H.  StoU, 
for  the  State. 

HTDRICK,  J.  This  case  was  submitted  at 
the  November  term,  1910.  The  appeal  was 
dismissed  without  consideration  of  the  mer- 
its, because  appellant's  attorney  filed  no  ar- 
gument. 71  S.  E.  29.  At  the  June  term, 
1911,  appellant's  attorney  moved  the  court 
to  reinstate  the  appeal.  Having  satisfactori- 
ly excused  his  failure  to  file  an  argument, 
the  motion  was  granted,  and  he  was  allowed 
to  file  an  argument 

The  appeal  was  heard  on  the  following 
agreed  statement  of  facts:  "That  the  de- 
fendant, W.  P.  Kelly,  was  tried  on  June  30, 
1910,  for  selling  whisky  on  October  15,  1909, 
and  was  tried  on  July  1,  1910,  for  selling 
whisky  on  June  23,  1910;  the  dates  of  the 
alleged  sales  being  set  out  in  the  indictments, 
as  above.  There  was  a  variance  as  to  the 
date  alleged  in  the  indictment  alleging  Oc- 
tober 15,  1909.  The  defendant  was  given  an 
alternative  sentence  in  the  case  tried  June 
30,  1910,  and  was  sentenced  in  the  case  tried 
July  1,  1910,  to  one  year's  Imprisonment; 
this  offense  being  treated  as  the  second  or 
subsequent  offense  under  Acts  1909,  p.  64. 
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It  ifl  admitted  that  the  connsel  for  the  de- 
fendaut  contended  In  each  case  that,  by  rea- 
son of  the  act  of  1909,  the  date  of  sale  was 
material,  and  that  it  must  be  proved,  and 
that  the  date  of  sale  determined  the  second 
or  subsequent  offense,  and  not  the  trial  of 
the  offense.  The  trial  judge  held  to  the  con- 
trary. It  Is  further  agreed  that,  during  the 
trial,  commenced  June  30,  1910,  the  follow- 
ing occurred:  *Mr.  Clifton  (during  argument 
by  the  solicitor):  We  object  to  what  the 
grand  jury  did.  That  Is  a  one-sided  investi- 
gation. The  Court:  The  fact  remains  that 
the  grand  jury  presented  him.  Mr.  Qlfton: 
We  object  to  discussing  what  the  grand 
jury  did  In  the  matter,  because  the  defend- 
ant had  no  opportunity  of  meeting  the  wit- 
nesses there.  We  are  willing  to  meet  them 
all  before  this  jury.  Solicitor:  I  say  the 
grand  jury  have  done  their  duty,  and  the 
question  is  now  up  to  yon  to  decide.'  It  is 
agreed  that  the  two  cases  against  the  defend- 
ant, Kelly,  are  to  be  heard  on  appeal  to- 
gether. It  is  further  agreed  that  sentence 
in  each  case  was  pron6unced  on  the  same 
day,  July  9,  1910,  and  that  there  was  no  al- 
legation In  either  indictment  that  the  offense 
therein  referred  to  was  a  first,  second,  or 
subsequent  offense,  and  that  this  objection 
was  made  by  defendant's  counsel  before 
sentence.'* 

Section  11  of  the  act  of  1909  reads  as  fol- 
lows: "Any  person  who  violates  any  of  the 
provisions  of  this  act  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof, 
be  fined  in  a  sum  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars, 
or  imprisoned  at  hard  labor  for  a  period  of 
not  less  than  three  months,  nor  for  more 
than  one  year;  and  for  the  second  or  any 
subsequent  offense,  upon  conviction  thereof, 
shall  be  imprisoned  at  hard  labor  for  not 
less  than  one  year  nor  more  than  five  years." 

To  prevent  confusion,  we  will  dispose  of 
the  two  cases  separately. 

Case  Tried  June  30,  1910. 

[1]  The  first  exception  assigns  error  in 
not  charging  that,  under  the  act  of  1909,  it 
was  necessary  for  the  state  to  allege  and 
prove  a  particular  date,  because  the  act  pro- 
vides for  an  increase  of  the  punishment  for 
the  second  or  any  subsequent  offense.  That 
provision  of  the  act  does  not  change  the  well- 
settled  rule  that,  where  time  Is  not  of  the  es- 
sence of  the  offense  charged,  it  is  not. nec- 
essary to  prove  the  precise  day  alleged  in 
the  indictment,  but  proof  that  the  offense 
was  committed  on  any  other  day  before  the 
finding  of  the  bill  will  be  sufficient  to  sus- 
tain a  conviction.  State  v.  Anderson,  3 
Rich.  1T2 ;  State  v.  Prater,  69  S.  C.  271,  37 
S.  E.  933;  State  v,  Green,  61  S.  C.  12,  39 
S.  E.  185. 

[2]  But,  where  it  would  not  otherwise  be 
so,  time  may  be  made  an  essential  element  of 
the  offense  by  being  made  descriptive  of  it ;  [ 
in  that  event,  the  state  must  prove  it  as  al-  j 


leged.  State  v.  Van  Buren,  86  S.  0.  297,  68 
S.  E.  568.  But  in  the  administration  of  the 
law,  and  in  the  application  of  that  rule  of 
evidence,  care  must  always  be  taken  to  prop- 
erly safeguard  the  right  of  the  citizen  that 
he  shall  neither  be  put  In  jeopardy  nor  pun- 
ished twice  for  the  same  offense. 

[3]  In  this  state,  each  sale  of  whisky  is  a 
separate  and  distinct  offense  for  which  the 
guilty  party  may  be  convicted  and  punished. 
State  V.  Cassety,  1  Rich.  90 ;  State  v.  Ander- 
son, 3  Rich.  172 ;  State  v.  Steedman,  8  Rich. 
312. 

[4]  Therefore,  when  two  or  more  offenses 
of  the  same  character  are  alleged  In  differ- 
ent indictments,  whether  they  are  the  same 
or  different  offenses  may  become  a  question 
of  fact,  to  be  tried  by  a  jury,  if  demanded. 
State  V.  Dewees,  76  S.  0.  72,  56  8.  B.  674. 

[6]  It  is  stated  in  the  record  that  there 
was  a  variance  in  the  proof  as  to  the  date 
alleged  in  this  Indictment.  But  the  extent 
of  the  variance  is  not  stated.  The  proof  of 
sales  may  liave  varied  from  the  date  alleged 
only  one  or  two  days,  or  as  many  weeks. 
The  evidence  Is  not  before  us,  and  we  cannot 
say  that  the  variance  was  prejudicial  to  any 
right  of  appellant  The  burden'  Is  upon  him 
to  show  that  it  was.  Neither  does  the  rec- 
ord state  when  the  indictments  were  found-^ 
whether  at  the  same  or  at  different  terms 
of  court 

[0]  The  court  charged  that  the  jury  might 
convict  on  proof  of  a  sale  on  any  day  pre- 
vious to  the  finding  of  the  bill.  If  the  bill 
in  this  case  was  found  at  the  spring  term 
and  the  other  at  the  sununer  term,  clearly 
the  defendant  was  not  prejudiced  by  that 
instruction.  It  is  not  only  incumbent  upon 
an  appellant  to  show  error,  but  he  must 
also  show  that  he  was  prejudiced  by  it  In 
State  V.  Hunter,  71  S.  E.  823,  filed  July 
8,  1911,  the  defendant  was  tried  on  two  in- 
dictments at  the  same  time,  both  of  whlcb 
were  found  at  the  same  term.  One  cliarged 
him  with  selling  liquor  on  the  11th  and  the 
other  on  the  15th  of  the  same  month.  He 
was  convicted  on  both.  There  was  such  a 
variance  in  the  evidence  that  it  would  have 
been  sufficient  to  sustain  a  conviction  on 
either  indictment.  Therefore  it  was  held 
that  both  convictions  could  not  be  sustained, 
and  that  it  was  proper  to  impose  sentence 
in  only  one  case. 

The  second  exception  complains  of  error 
and  prejudice  in  the  ruling  of  the  court  as 
to  the  remarks  of  the  solicitor  during  his 
argument  We  see  nothing  in  either  which 
could  have  prejudiced  appellant's  case. 

Case  Tried  July  1,  1910. 

The  first  and  second  exceptions  In  this 
case  make  the  same  point  that  was  disposed 
of  under  the  first  exertion  In  the  other  case. 

[7]  The  third  exception  assigns  error  In 
imposing  the  punishment  provided  by  the 
statute  for  a  second  or  subsequent  offense  in 
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tbls  case,  when  tbere  was  no  allegation  In 
tbe  Indictment  that  it  was  a  second  or 
subsequent  offense,  and  no  proof  of  that  fact. 
It  is  not  necessary  that  the  indictment 
should  contain  such  an  allegation.  State  v. 
Parris.  71  S.  E.  808,  filed  July  3,  1911.  The 
record  of  the  former  conviction  was  before 
the  court,  and,  the  defendant  having  been 
convicted  for  both  offenses  before  the  same 
judge,  no  further  proof  was  necessary. 
Affirmed. 

JONES,  a  J.,  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 

(89  8.  C.  415) 

SMITH  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  81, 

1911.) 

1.  CaBBIERS  (§  185*)— lilABILITT  OV  TSBMINAL 
CaBRIEB— PBE8X7KPnON8. 

Where  tbe  terminal  carrier  received  and 
delivered  a  part  of  a  shipment,  the  presumption 
was  that  it  received  the  entire  shipment,  and, 
to  escape  liability,  it  must  rebut  the  presump- 
tion. 

[E3d.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  |  837;  Dec.  Dig.  S  185.*] 

2.  ITVIDENGB  (I  171*)— Secondabt  Evidbnge 

—Contents  or  Wbittbn  Instbumbnts. 
The  testimony  of  a  consignee,  suing  a 
terminal  carrier  for  failure  to  deliver  all  the 
property  described  in  the  bill  of  lading,  that  in 
reliance  on  the  bill  he  paid  a  draft  drawn  on 
him  b^  the  shipper,  was  admissible  as  against 
the  objections  that  the  draft  was  the  best  evi- 
dence, since  parol  evidence  of  a  writing  which 
is  only  collateral  to  the  issue  is  admissible. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  11  460,  528;  Dec  Dig.  {  171.*1 

8.  Cabbiebb  ($  .228*)— Tbbicinal  Cabbieb— Ba- 
toppbl— Evidence. 

Where  the  terminal  carrier  delivering  to 
the  consignee  127  hogs,  while  the  bill  of  lading 
called  for  157,  sought  to  escape  liabilitv  for  the 
shortage  by  proving  that  the  car  contained  only 
127  hogs  when  received  by  it,  evidence  that  the 
consignee  in  reliance  on  the  bill  of  lading  paid 
a  draft  drawn  on  him  by  the  shipper  for  157 
hogs,  was  relevant  on  the  issue  of  estoppel  to 
deny  tbe  bill  of  lading. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  i  059;    Dec.  Dig.  |  22a*] 

4.  Cabbiebs  (I  62*)— Bill  of  Lading  — Es- 
toppel. 

A  carrier  issuing  a  bill  of  lading  for  a 
specified  quantity  of  freight  is  estopped  to  deny 
the  receipt  of  such  freight  aa  against  a  con- 
signee in  good  faith  relying  on  the  statement  of 
the  bill  of  lading,  paying  a  draft  drawn  on  him 
by  the  shipper  for  the  quantity  of  freight  desig- 
nated in  the  bill  of  lading. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent.  Dig.  §{  150,  151;   Dec  Dig.  §  52.*] 

6.  Cabriebs  ({  173*)— Contbacts  bt  Initial 
Carbieb— Liability  of  Connecting  Cab- 
bies. 

Where  a  traffic  agreement  between  initial 
and  connecting  carriers  made  them  partners  in 
the  carriage  of  freight  or  agents  of  each  other, 
tbe  connecting  carrier  is  estopped  from  denying 
the  recitals  in  a  bill  of  lading  in  any  case  the 
initial  carrier  is  estopped. 

[E>d.    Note.— For   other  cases,    see    CaiTien» 
Cent.  Dig.  I  781;  Dec  Dig.  |  173.*] 


6.  Pabtnebship  (I  40^  — •  Pbiwoipal  and 
Agent  (f  22*)— Tbaffio  Abbanoeicents  Bb- 
tween  Cabbiebs— Evidence. 

A  bill  of  lading  issued  by  an  initial  ear* 
rier  for  through  shipment,  which  discloses  a 
traffic  arrangement  between  it  and  the  con- 
necting carrier  so  as  to  make  them  partners  in 
the  transaction  or  agents  of  each  other,  is  in- 
admissible against  the*  connecting  carrier  to  es- 
tablish such  relation  because  the  bill  is  only 
the  declaration  of  the  initial  carrier  that  such 
relation  exists. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  67-73;  Dec  Dig.  {  49;*  Prin- 
cipal and  Agent,  Cent  Dig.  |  40;  Dec.  Dig.  | 
22.*] 

7.  Cabriers  (§  185*)— Initial  and  Connect- 
ing Cabbiebs  —  Tbaffic  Abbangements — 
Evidence. 

That  a  shipment  was  accepted  and  for- 
warded on  a  through  rate  does  not  prove  the 
existence  of  a  traffic  arrangement  between  the 
initial  and  connecting  carriers  such  as  to  make 
them  partners  in  the  transportation  of  the 
goods  or  as  agents  of  each  other,  but  it  may  be 
considered  in  connection  with  otner  evidence  on 
the  issue. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  848;   Dec.  Dig.  |  185.*] 

a  Cabbiebs  (I  173*)— Connbotiro  Cabbiebs 

—Liability. 

A  connecting  carrier  which  has  no  traffic 
arrangement  with  an  initial  carrier  so  as  to 
make  the  carriers  partners  or  agents  of  each 
other,  is  not  estopped  by  the  redtals  of  a  bill 
of  lading  issued  oy  tbe  initial  carrier  and  it 
may  show  that  the  bill  of  lading  erroneously 
states  the  quantity  of  freight  received  for 
transportation,  the  common  law  not  imposing 
on  the  connecting  carrier  any  liability  for  mia- 
takes  of  the  initial  carrier  in  issuing  bills  of 
lading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  781;  Dec.  Dig.  |  178.*] 

9.  Cabbibbs  (I  172*)— Intbastatb  Commbbcb 

— STATUTB&— ApPLIOABILITT. 

Act  May  13,  1903  (24  St  at  Large,  p.  1), 
making  connecting  carriers  agents  of  each  other 
applies  only  to  intrastate  shipments. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  99,  743-746;   Dec  Dig.  |  172.*) 

10.  Cabbiebs  (|  20*)  — Loss  ov  Fbbight  — 
Statutobt  Penalty. 

Under  the  statute  authorizing^  the  recov- 
ery of  a  penalty  for  a  carrier's  failure  to  pay 
loss  of  freight,  one  must  show  that  the  loss 
occurred  while  the  freight  was  in  possession  of 
the  carrier,  and  that  he  is  entitled  to  the  full 
amount  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  43,  44;  Dec  Dig.  |  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;  John  S.  Wilson,  Judge. 

**To  be  offtdally  reported." 

Action  by  Enoch  Smith  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Frank  B.  Gary,  for  appellant  Win*  N. 
Graydon,  for  respondent 

HTDRICK,  J.  On  January  28,  1909,  M.  A. 
Butler  shipped  a  car  load  of  hogs  from  Mor- 
rison, Tenn.,  to  plaintiff  at  Columbia,  S.  C. 
The  car  passed  over  the  lines  of  four  con- 
necting carriers,  defendant  being  the  last 
The  receiving  carrier,  the  NashyiUe,  Chat- 
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tanooga  ft  St  lionls  Railway,  issmed  a  bill 
of  lading,  receipting  for  157  hogs.  When  the 
car  arrived  at  destination,  it  contained  only 
127  hogs.  Plaintiff  filed  a  claim  with  de- 
fendant for  1150,  for  the  loss  of  30  hogs  at 
f5  each,  the  value  stipulated  in  the  bill  of 
lading,  in  case  of  loss.  'Defendant  failing  to 
pay  the  claim,  this  action  was  brought  to  re- 
•cover  the  amount,  together  with  $50,  the 
statutory  penalty  for  failure  to  pay  the 
claim  within  the  time  prescribed  by  the  stat- 
ute. 

[1]  Having  received  and  delivered  part  of 
the  shipment,  the  presumption  arose  that  de- 
fendant received  the  entire  shipment  Walk- 
er V.  Railway,  76  S.  C.  308,  56  S.  B.  952; 
Bradley  v.  Railroad  Co.,  77  S.  C.  317,  57  S. 
E.  1101.  But  the  presumption  may  be  rebut- 
ted. Bradley  v.  Railway,  supra;  McMeekin 
V.  Railway,  85  S.  C.  881,  67  S.  B.  745.  De- 
fendant (undertook  to  rebut  it  c^ud  discharge 
itself  from  liability  by  proving  that  the  car 
contained  only  127  hogs,  when  received  by 
it  and  introduced  testimony  tending  to  prove 
that  fact  Plaintiff  contended  that  defendant 
was  estopped  to  deny  the  recital  in  the  bill 
of  lading  that  the  car  contained  157  hogs. 

[2]  Over  defendant's  objection,  plaintiff 
was  allowed  to  testify  that  in  reliance  upon 
the  bill  of  lading,  he  paid  a  draft  made  on 
him  by  Butler  for  157  hogs.  The  contention 
that  this  evidence  was  incompetent,  because 
the  draft  was  the  best  evidence,  cannot  be 
sustained.  The  contents  of  the  draft  were 
not  involved  in  the  testimony.  The  mention 
of  the  draft  was  merely  incidental,  as  show- 
ing the  method  of  payment  But  it  was  com- 
petent for  plaintiff  to  say  that  he  paid  for 
157  hogs,  without  reference  to  the  mode  of 
payment  Besides,  parol  evidence  of  a  writ- 
ing which  Is  only  collateral  to  the  issue  is 
admissible.  Elrod  v.  Cochran,  59  S.  C.  467, 
38  S.  E.  122. 

[3]  The  other  ground  of  objection  that  the 
evidence  was  irrelevant  is  also  untenable. 
It  was  relevant  upon  the  issue  of  estoppel. 

[4]  If  defendant  had  issued  the  bill  of  lad- 
ing, it  would  have  been  estopped  to  deny 
that  the  car  contained  157  hogs,  as  against 
a  consignee  or  transferee  of  it  who,  in  good 
faith  relying  upon  the  representation  there- 
in contained,  had  incurred  loss  or  liability. 
Thomas  v.  Railroad  Co.,  85  S.  O.  537,  64  S. 
B.  220,  67  S.  E.  908. 

[5]  If  there  was  a  traffic  arrangement  be- 
tween defendant  and  the  initial  carrier 
which  would  make  them  partners  in  the  car- 
riage of  goods,  or  agents  of  each  other,  de- 
fendant would  be  estopped  under  the  same 
facts  which  would  raise  an  estoppel,  if  it 
had  issued  the  bill  of  lading  itself.  Brad- 
ford V.  Railroad  Co.,  7  Rich.  207,  62  Am. 
Dec.  411;  6  Cyc.  478.  The  act  of  the  agent 
is  the  act  of  the  principal.  The  bill  of  lad- 
ing points  to  such  an  agreement 

[61  It  does  not  purport  to  be  an  agreement 
only  between  the  receiving  carrier  and  the 
shipper,  but  it  states  that  it  is  made  between 


the  receiving  carrier  and  Us  connecting  lines 
of  the  first  part  and  the  shipper  of  the  sec- 
ond part;  and  it  recites  that  the  receiving 
carrier  **and  its  connecting  lines  as  common 
carriers  transport  live  stock  only  as  per 
above  tariff,**  Throughout  the  agreement  the 
receiving  carrier  and  its  connecting  lines  are 
referred  to  as  the  party  of  the  first  part 
There  are  other  features  of  the  contract 
which  point  in  the  same  direction.  The  bill 
of  lading  would,  therefore,  be  evidence 
against  the  carrier  which  issued  It  that  its 
connecting  carriers  were  its  agents.  But  it 
is  no  evidence  against  a  connecting  carrier, 
because  it  is  only  the  declaration  of  the  In- 
itial carrier  that  such  relation  exists. 

[7]  Neither  does  the  fact  that  the  ship- 
ment was  accepted  and  forwarded  on  a 
through  rate  prove  the  existence  of  9uch  re- 
lation, though  that  is  a  circumstance  which 
may  be  considered  in  connection  with  other 
evidence  upon  the  point  Bradley  v.  Bail- 
road  Co.,  supra. 

[8]  Where  no  such  relation  is  proved  as 
would  entail  liability  on  the  connecting  car- 
rier for  the  conduct  of  the  receiving  carrier, 
the  former  is  not  estopped  by  the  recitals  in 
a  bill  of  lading  issued  by  the  latter.  In  Lew- 
is V.  Railroad  Co.,  25  S.  C.  249,  it  was  held 
that  the  initial  carrier  could  not  without 
special  authority,  make  a  contract  binding 
upon  the  terminal  carrier.  The  conounon  law 
does  not  impose  liability  on  a  connecting 
carrier  for  the  mistake  of  the  initial  carrier 
in  issuing  a  bill  of  lading.  Reynolds  v.  Rail- 
way, 81  S.  C.  383,  62  S.  E.  445. 

[9]  The  act  of  1903  (24  St  at  Large,  p.  1) 
makes  connecting  carriers  agents  of  each  oth- 
er, but  that  act  applies  only  to  intrastate 
shipments.  Venning  v.  Railway,  78  S.  C.  42, 
58  S.  E.  083,  12  L.  R.  A.  (N.  S.)  1217,  125 
Am.  St  Rep.  768.  The  burden  was  upon  the 
plaintiff  to  prove  the  facts  necessary  to  raise 
the  estoppel.  Having  failed  to  prove  the 
necessary  relation  between  the  receiving  car- 
rier and  defendant  it  follows  that  the  court 
erred  in  charging  the  jury  that  if  defendant 
accepted  the  shipment  under  the  bUl  of  lad- 
ing, it  was  estopped  to  deny  the  recital 
therein. 

[10]  The  court  also  erred  in  charging  that 
if  plaintiff  filed  his  claim  with  defendant's 
agent  at  Columbia,  and  defendant  failed  to 
pay  it  within  00  days,  plaintiff  was  entitled 
to  recover  the  amount  of  the  claim  and  in- 
terest thereon,  and  $50  as  penalty  for  de- 
fendant's failure  to  pay  the  claim  within  the 
time  prescribed.  Under  the  terms  of  the 
statute,  plaintiff  was  not  entitled  to  recover 
the  penalty,  unless  he  recovered  the  full 
amount  of  his  claim;  nor  unless  the  claim 
was  "for  loss  or  damage  to  property  while 
in  the  possession  of  such  common  carrier." 
Yenning  v.  Railway,  supra;  McMeekin  r. 
Railway,  supra* 

Reversed. 

JONES,  0.  J.,  GARY,  A.  J.,  and  WOODS, 

J.,  concur. 
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(S9  S.  O.  39S) 

FARMERS'   &  SPINNERS'   CO.   v.  ATLAN- 
TIC COAST  LINE   R.   CO. 
(two  cases). 

MIDDLETON  &  RAVBNEIL  t.  SAME 
(two  cases). 

(Supreme  Court  of  South  Carolina.     July  31, 

1911.) 

1.  Appeal  and  EbBOR  (§  1010*)— PIN DiNoa— 
Conclubivenkss^Leqal  Actions. 

^  In  legal  actions,  the  Supreme  Court  cannot 
review  the  findings  of  the  circuit  court  unless 
there  is  no  evidence  to  support  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  §§  397&-8082;  Dec.  Dig.  i 
1010.*] 

2.  EQxnTT  (S  406*)— BiASTBB'B  Rulings— Ex- 
ceptions. 

A  ruling  of  the  master  in  chancery  not  ex- 
cepted to  is  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  §  405.*]  ^ 

3.  Appeal  and  E!bbob  ({  1089*)— Habmless 
Error— Rulings  of  Master. 

Error  of  the  circuit  court  in  oyerruling  the 
ruling  of  a  master  in  chancery  in  an  action  for 
damages  for  delay  in  transportation  that  de- 
fendant could  show  under  the  general  denial 
that  the  delay  was  caused  by  an  unusual  amount 
of  business  was  not  prejudicial  to  defendant 
where  the  court  in  fact  considered  that  defense, 
and  sustained  the  master's  finding  that  it  was 
not  sustained. 

[£)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1039.*] 

4.  Oabbibbs  (J  176*)— Freight— Connecting 
Carriers— Delay  in  Delivery. 

The  fitct  that  a  part  of  a  delay  in  deliver- 
ing freight  occurred  while  it  was  in  the  posses- 
sion of  a  terminal  company  at  destination, 
would  not  relieve  the  delivering  carrier  from 
liability  though  such  carrier  charged  and  col- 
lected for  delivery  at  the  place  of  delivery  and 
actually  delivered  it  there,  under  Act  May  13, 
1903  (24  St.  at  Large,  p.  1),  making  connecting 
carriers  agents  of  each  other,  and  making  either 
liable  for  all  damages  for  delay  in  delivery,  etc., 
caused  by  any  of  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  76^774;   Dec.  Dig.  f  17a*] 

5.  Appeal  and  Eebob   (S  1068*)— Habmless 
E>BBOB— Instructions— Damages. 

Where  it  was  found,  in  an  action  for  dam- 
ages for  delay  in  delivering  cotton,  that  the 
price  tended  to  decline  from  the  time  of  the 
delivery  until  the  cotton  was  actually  sold,  and 
that  the  loss  sustained  by  plaintiff  was  greater 
than  that  actually  proved,  error  in  instructing 
that  the  measure  of  dama^  was  the  differ- 
ence between  the  maricet  pnce  of  cotton  on  the 
day  the  shipment  should  have  been  delivered 
and  the  day  it  was  delivered^ was  not  prejudicial 
to  defendant  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {i  4225-4228,  4^;  Dec. 
Dig.  i  1068.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Robt.  Aldrlchf  Judge. 

•*To  be  officially  reported." 

Actions  by  the  Farmers'  &  Spinners'  Com- 
pany and  by  Mlddleton  &  Ravenel  against 
the  Atlantic  Coast  Line  Railroad  Company. 
From  judgments  for  plaintiffs,  defendant  ap- 
I>eals.    Affirmed. 


Mordecai  &  Gadsden  and  Rutledge  k  Ha- 
good,  for  appellant.  Legare  &  Holman,  for 
respondents. 

HYDRICK,  J.  These  actions  were  brought 
to  recover  damages  for  unreasonable  delay 
in  the  transportation  and  delivery  of  cotton 
consigned  to  plaintiffs,  who  are  engaged  in 
the  business  of  buying  and  selling  cotton. 
The  complaint  contained  the  usual  allegations 
in  such  cases.  The  answer  was  a  general 
denial. 

[1]  It  will  be  observed  that  these  are  ac- 
tions at  law,  in  which  this  court  has  no  ju- 
risdiction to  review  the  findings  of  the  cir- 
cuit court,  unless  there  is  no  evidence  to 
support  them,  and  none  of  them  are  ques- 
tioned oiv  that  ground.  The  Issues  of  law 
and  fact  were  referred  to  the  master,  whose 
report,  in  favor  of  plaintiffs,  was  confirmeil 
and  made  the  judgment  of  the  court. 

The  master  ruled  that,  under  the  general 
denial,  defendant  could  avail  Itself  of  the 
defense  that  the  delay  was  caused  by  a  sud- 
den and  unusual  press  of  business,  arising 
from  exceptional  causes,  which  it  could  not 
reasonably  be  expected  to  have  anticipated. 
But,  having  admitted  the  evidence  on  that 
issue  he  held  that  it  failed  to  establish  the 
defense.  The  plaintiffs  did  not  except  to  the 
ruling  of  the  master  that  the  defense  was 
available  to  defendant  under  the  pleadings. 
The  defendant  did  except  to  his  finding  that 
it  was  not  sustained  by  the  evidence.  The 
circuit  court  sustained  the  master's  finding, 
but  held,  also,  that  the  defense  could  not 
avail  defendant*  because  it  had  not  been 
pleaded. 

[2]  The  ruling  of  the  master,  to  which  no 
exception  was  taken,  concluded  the  question, 
and  became  the  law  of  these  cases  whether 
he  was  right  or  wrong.  But  see  Gibson  v.  R. 
Co.,  88  S.  C.  360,  70  S.  B.  1030. 

[3]  However,  the  error  of  the  circuit  court, 
in  overruling  the  master  on  that  point,  was 
not  prejudicial  to  defendant,  because  the 
court  did  consider  the  defense  on  Its  merits 
and  sustained  the  master's  finding  that  It 
was  not  established  by  the  evidence. 

The  cotton  was  consigned  to  plaintiffs  at 
Charleston.  Defendant's  freight  depot  is  at 
Chapel  street,  about  one  mile  from  the  wharf 
of  the  Charleston  Compress,  at  which  point, 
the  master  finds  It  was,  and  for  several  years 
had  been,  the  invariable  custom  of  defendant 
to  deliver  cotton,  consigned  to  plaintiffs  and 
others  at  Charleston.  The  wharf  was  reach- 
ed over  the  rails  of  the  Charleston  Terminal 
Company,  with  which  defendant  had  an 
agreement  for  the  transportation  of  cotton 
to  the  wliarf,  defendant  paying  the  Terminal 
Company  eight  cents  per  bale  out  of  the 
freight  charges  paid  by  the  shippers.  In 
other  words,  defendant  charged  and  collect- 
ed a  rate  for  the  delivery  of  the  cotton  at 
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tbe  Oharleston  Compress,  and  actually  de- 
livered it  there.  These  findings  dispose  of 
the  assignment  of  error  in  holding  that  the 
wharf  was  the  place  of  delivery. 

[4]  But,  erea  if  part  of  the  delay  did  oc- 
cnr  while  the  cotton  was  in  the  possession  of 
the  Terminal  Company,  the  defendant  would 
be  liable  for  such  delay,  onder  the  act  of 
1908,  without  regard  to  the  facts  above  stat- 
ed. 24  St  at  Large,  p.  1;  Venning  v.  R.  Co., 
78  8.  0.  42;  68  S.  E.  983,  12  U  R.  A.  (N.  S.) 
1217, 125  Am.  St  Rep.  768;  Reynolds  v.  Rail- 
way, 81  S.  C.  388,  62  S.  E.  445.  There  is  no 
force  in  the  contention  that  the  agreement  to 
deliver  at  the  wharf  was  a  separate  contract 
and  should  have  been  sued  on  in  a  separate 
action,  because  the  court  found  that  the 
agreement  to  deliver  at  Charleston  was,  in 
contemplation  of  the  parties,  an  agreement 
to  deliver  at  the  wharf  in  Charleston. 

[6]  In  view  of  the  finding  that  the  price  of 
cotton  continued  to  decline  from  the  time  de- 
livery of  the  consignments  in  these  cases 
was  made,  until  the  cotton  was  actually  sold, 
and  the  finding  that  the  loss  sustained  by 
plaintifPs  was  greater  than  that  actually 
proved,  there  was  no  prejudicial  error  in 
holding  that  the  measure  of  damages  in 
these  cases  was  the  difference  between  the 
market  price  of  cotton  on  the  day  the  ship- 
ments should  have  been  delivered  and  the 
day  they  were  delivered.  It  is  not  necessary, 
therefore,  to  consider  whether  the  rule  stat- 
ed for  the  measure  of  damages  in  these  cases 
is  one  to  be  applied  in  all  cases  for  delay  in 
the  delivery  of  freight 

Afiirmed. 

JONES,  0.  J..  GARY.  A.  J.,  and  WOODS, 
Jm  concur. 


(80  S.  C.  420) 

WARREN  et  aL  v.  WILSON. 

(Supreme  Court  of  South  Carolina.     Jane  6b 

1911.) 

Appeai.  and  Ebbob  (I  832*)— Rehbabino— 
Gbounds—Defects  Relatinq  to  Recobd. 
Where  a  caBe  was  reversed  and  remanded 
on  two  diflferent  assignments  of  error,  that  one 
assignment  of  error  was  sustained,  under  a 
misapprehension  of  the  state  of  the  record,  can- 
not change  the  result  or  warrant  a  rehearing. 

[M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3215-^228;    Dec  Dig.  | 

oAb.    J 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  71  S.  E.  818. 

PER  CURIAM.  This  is  a  petition  for  re- 
hearing, one  of  the  grounds  being  as  follows: 
"Because  the  Supreme  Court  overlooked  and 
disregarded  a  material  fact,  when  it  decided 
that  the  circuit  Judge  erred  in  not  allowing 
the  plaintiffs  to  introduce  in  evidence  a  writ- 
ten title  deed,  not  signed,  to  the  premises, 
the  subject  of  the  action,  from  O.  H.  Warren 


to  G.  L.  Warren,  dated  the  22d  day  of  Novem- 
ber, 1904,  alleged  to  have  been  written  by 
the  defendant" 

Prior  to  the  hearing  of  the  case  in  the  Su- 
preme Court  on  the  merits,  plaintiffs'  attor- 
neys made  a  motion  to  recommit  the  case,  for 
the  purpose  of  amending  the  record  In  certain 
particulars,  one  of  which  was  by  Inserting 
the  statement  mentioned  In  the  opinion  touch- 
ing this  question.  All  the  proposed  amend- 
ments were  allowed  except  that  whidi 
sought  a  correction  of  the  record,  regarding 
the  refusal  to  allow  the  Introduction  in  evi- 
dence of  the  unsigned  deed.  The  writer  of 
the  opinion  was  under  the  erroneous  Impres- 
sion that  It  had  been  allowed.  This  error 
cannot,  however,  have  the  effect  of  changing 
the  conclusion  announced  In  the  opinion,  as 
there  was  another  assignment  of  error,  which 
was  sustained,  as  to  which  no  material  ques- 
tion of  law  or  of  fact  was  either  overlooked 
or  disregarded.  The  opinion  was  not  errone- 
ous in  any  other  respect  than  that  hereinbe- 
fore mentioned. 

It  is  therefore  ordered  that  the  appeal  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitar  be  revoked. 

HYDRICK,  J.,  did  not  sit  in  this  case. 


(3»&  a  m) 

ROOKARD  T.  ATIANTA  ft  O.  AIR  LINE 

RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  24» 

1911.) 

1.  Judgment   (f   883*)  —  Set-Osv  of  Judo* 

1CBI?TS'~~008TS 

Civ.  Code  1902,  f  2852.  requires  every  ac- 
tion for  death  to  be  for  the  benefit  of  decedent's 
wife  or  husband  and  child,  and  provides  that 
the  amount  recovered  shall  be  divioed  aoaong  aU 
parties  in  such  scares  that  they  would  have 
been  entitled  to  if  decedent  had  died  intestate, 
and  the  amount  recovered  had  been  personal  as- 
sets of  his  estate,  and  section  2853  makes  the 
administrator,  plaintilf  in  the  action,  liable  to 
costs  npon  verdict  for  defendant  or  nonsuit  out 
of  intestate's  property,  if  any,  "and  if  none,  out 
of  the  proper  goods  and  chattels  of  such  executor 
and  administrator";  the  quoted  words  being 
omitted  by  amendment  of  1903  (24  St.  at  Large, 
p.  96).  Code  Civ.  Proc.  1902,  {  330,  provides 
that  in  an  action  prosecuted  by  an  administra- 
tor, etc.,  costs  shall  be  recovered  as  in  an  ac- 
tion by  or  a^inst  a  person  prosecuting  or  de- 
fending in  his  own  right,  which  costs  shall  be 
chargeable  only  upon  the  estate  or  party  repre- 
sented, unless  the  court  directs  them  to  be  paid 
by  plaintiff  or  defendant  personallv  for  bad 
faith  in  the  action.  Held^  In  an  administrator's 
action  for  death  by  wrongful  act,  decedent  leav- 
ing no  estate,  that  judgment  for  defendant  for 
the  costs  of  an  appeal  could  be  deducted  from 
the  amount  recovered  by  plaintiff  at  a  subse- 
quent triaL 

[Ed.   Note.— For  other  cases,  see  Judgment; 
Cent.  Dig.  S§  1671,  1675;  Dec.  Dig.  f  883.*] 

2.  Statutes  (§  225*)— Constbuotzozt— Rklat- 

ED  Statutes. 

All  sections  of  a  statute  relating  to  tbe 
same  subject  which  were  re-enacted  in  the  Code 
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should  be  construed  together  so  as  to  harmonize 
them,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  303;    Dec  Dig.  |  225.*] 

8.  Statutes  (|  169*)— Rkpeal  —  Conflicttiwo 

Statutes. 

Where  two  statutes  conflict,  the  last  enact- 
ed controls. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  tf  229,  231;  Dec.  Dig.  1 159.*] 

4.  Judgment  (J  883*)  —  Set-Off  of  Judg- 
ments—Proceedings. 

Defendant,  in  a  death  action  by  an  admin- 
istrator, need  not  serve  a  rule  requiring  plain- 
tiff to  show  cause  why  defendant's  judgment 
for  costs  on  a  former  appeal  should  not  be  set 
off  against  plaintiff's  jud^ent  on  a  second  trial, 
upon  the  widow  and  children,  the  parties  ulti- 
mately entitled  to  the  fund;  they  being  repre- 
sented by  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1682 ;   Dec.  Dig.  §  883.*] 

6.  E2XEMPTI0NS  (S  113*)— Nature  of  Proceed- 
ing— Set-Off. 

Under  the  Constitution  and  laws  providing 
that  $500  worth  of  personalty  shall  be  exempt 
from  "attachment,  levy  and  sale  under  any 
mesne  or  final  process"  issued  to  the  head  of  a 
family,  a  judgment  for  defendant  for  the  costs 
of  an  appeal,  upon  reversing  a  judgment  for 
plaintiff  in  an  administrator's  action  for  negli- 
gent death,  cannot  be  set  off  against  the  inter- 
ests of  intestate's  widow  and  children. in  a  sub- 
sequent judgment  for  plaintiff,  an  order  of  set- 
off being  merely  another  mode  of  execution, 
jind  hence  their  interests  are  exempt,  they  be- 
ing heads  of  families,  the  principle  that  one 
seeking  equity  must  do  equity  not  applying, 
because  such  persons  are  not  actively  invoking 
the  aid  of  equity. 

[£}d.  Note.— For  other  cases,  see  ESxemptions, 
Cent  Dig.  {  134;   Dec.  Dig.  {  113.*] 

6.  Exemptions  ({  4*>--CoNSTBUcnoN— Stat- 

'   UTE8. 

As  a  rale,  exemption  statutes  are  considered 
remedial  and  are  liberally  construed  to  advance 
the  remedy  and  suppress  the  mischief. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  f  4;    Dec.  Dig.  i  4.*] 

7.  Judgment  ({  883*)--Sbt-Off— Nature  of 
Right. 

Jurisdiction  to  set  off  one  judgment  against 
jmother  is  equitable  in  its  nature  and  should 
be  exercised  to  do  justice;  motions  for  set-off 
being  addressed  to  the  court's  sound  discretion 
to  be  exercised  according  to  settled  rules. 

[Bid.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Si  1669-1688;  Dec.  Dig.  |  883.*] 

6.  ESxEMpnoNs  (J  16*)--Persons  Entitled— 
Heads  of  Families. 

A  judgment  for  defendant,  in  an  adminis- 
trator's death  action  for  the  costs  of  an  appeal, 
may  be  set  off  pro  tanta  against  the  interests 
•of  an  infant  nonresident  child  and  of  two  infant 
children  born  since  intestate's  death;  they  not 
<soming  within  the  exemption  statutes  as  beads 
of  families,  though  the  interest  of  the  widow 
and  other  children  are  exempt  as  heads  of  fami- 
lies, and  any  apparent  injustice  not  preventing 
«ucfa  set-off. 

[BM.  Note.^For  other  cases,  see  ESxemptions, 
CJent  Dig.  §{  15-19;   Dec  Dig.  {  16.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  W.  B.  Gniber,  Judge. 

•To  be  officially  reported." 

Action  by  Furman  Rookard,  as  administra- 
tor, against  the  Atlanta  &  Charlotte  Air  Line 


Railway  Company.     From  a  Judgment  for 
plaintUT,  defendant  appeals.    Reversed. 

Sanders  ft  De  Pass,  for  appellant  S.  G. 
Flnley  and  H.  K.  Osborne,  for  respondent 

HYDRICK,  J.  [1]  Plaintiff  Urought  this 
action  to  recover  damages  of  defendant  for 
the  wrongful  death  of  his  Intestate,  Daniel 
Brown.  He  recovered  a  judgment  for  $2,000, 
which  was  reversed  on  appeal,  and  a  new 
trial  t^as  granted.  84  S.  C.  100,  66  S.  S. 
1047,  27  L.  R.  A.  (N.  S.)  435, 137  Am.  St  Rep. 
839.  Thereafter  defendant  entered  judgment 
against  plaintiff  for  $142.75,  the  costs  and 
disbursements  of  the  appeal.  On  the  second 
trial,  plaintiff  recovered  judgment  for  $500. 
Thereupon  defendant  obtained  a  rule  requir- 
ing plaintiff  to  show  cause  why  defendant's 
judgment  should  not  be  set  off  against  plain- 
tiff's judgment,  in  satisfaction  thereof,  pro 
tanto.  For  cause,  plaintiff  alleged:  That  his 
intestate  left  no  property  or  estate;  that  he 
left  a  widow  and  five  children,  for  whose 
benefit  the  action  was  brought;  that,  under 
the  terms  of  the  statute  under  which  the  ac- 
tion was  brought,  the  widow  and  children 
are  entitled  to  the  amount  recovered  in  their 
own  right;  that  the  widow  and  two  of  the 
children  are  the  heads  of  families  residing  in 
this  state,  and  have  no  property  other  than 
their  respective  interests  in  this  judgment, 
which  are  therefore  exempt  to  them,  as  heads 
of  families,  under  the  Constitution  and  stat- 
utes. 

The  circuit  court  held  that  sections  2852 
and  2853,  1  Code  1902,  under  which  the  ac- 
tion was  brought,  express  the  legislative  in- 
tent that  the  amount  recovered  in  such  ac- 
tions shall  belong  exclusively  to  the  parties 
mentioned  therein,  for  whose  benefit  they 
are  brougl^t,  without  being  liable  to  diminu- 
tion for  costs  or  any  other  charges,  and 
dismissed  the  rule.  Section  2852,  in  so  far 
as  it  is  pertinent  to  the  present  inquiry, 
reads:  "Every  such  action  shall  be  for  the 
benefit  of  the  wife  or  husband  and  child,  or 
children  of  the  person  whose  death  shall 
have  been  so  caused.  ♦  ♦  •  And  the 
amount  so  recovered  shall  be  divided  among  ' 
the  before-mentioned  parties,  in  such  shares 
as  they  would  have  been  entitled  to  if  the 
deceased  had  died  intestate  and  the  amount 
recovered  had  been  personal  assets  of  his 
or  her  estate."  Section  2853  provides  that: 
''The  executor  or  administrator,  plaintiff  in 
the  action,  shall  be  liable  to  costs,  in  case 
there  shall  be  a  verdict  for  the  defendant,  or 
nonsuit  or  discontinuance,  out  of  the  goods, 
chattels  and  lands  of  the  testator,  or  intes- 
tate, if  any,  and  if  nonCt  then  out  of  the  prop- 
er goods  and  chattels  of  such  executor  and 
administrator.**  The  words  of  the  section 
italicized  were  left  out  by  the  ameD4atory 
act  of  1903  (24  Stat  p.  90),  which  seems  to 
1  have  been  overlooked  on  circuit 
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We  agree  with  the  circuit  court  th'ht  the 
Jtatute  plainly  expresses  the  intent  that  the 
amount  recovered  in  such  actions  shall  be- 
long to  the  persons  for  whose  benefit  they 
are  brought;  and  that,  although  the  statute 
provides  that  the  action  shall  be  brought  in 
the  name  of  the  executor  or  administrator  of 
the  deceased,  the  amount  recovered  shall, 
nevertheless,  not  be  assets  of  his  estate,  so  as 
to  be  liable  to  the  demands  of  the  creditors 
thereof.  We  agree,  also,  that  by  the  terms 
of  section  2853  the  decedent's  estate  is  pri- 
marily liable  for  costs  in  the  cases  mentioned 
therein.  It  does  not  follow,  however,  that 
the  amount  recovered  must,  in  all  cases  and 
under  all  circumstances,  be  distributed  among 
the  persons  entitled  thereto  without  any 
diminution  for  costs  or  other  charges;  and 
we  do  not  think  the  statute  expresses  any 
such  intent.  Nor  do  we  think  that  conclusion 
must  necessarily  be  Inferred  from  the  pro- 
vision making  the  estates  of  decedents  pri- 
marily liable  for  costs  In  such  actions.  Such 
a  construction  of  the  statute  would,  in  some 
cases,  work  results  so  inequitable  and  unjust 
that  nothing  short  of  an  unequivocal  expres- 
sion of  such  an  Intent  would  induce  the 
court  to  adopt  it.  In  cases,  such  as  this, 
where  the  decedent  left  no  estate  whatever, 
the  necessary  costs  and  expenses  of  adminis- 
tration, and  such  as  the  administrator  must 
necessarily  Incur  in  the  prosecution  of  the 
action,  must  be  paid  out  of  the  amount  re- 
covered, or  not  at  all.  The  court  would  cer- 
tainly not  require  the  amount  recovered  to 
be  distributed  among  the  persons  entitled 
without  first  requiring  the  payment  of  the 
costs  and  expenses  without  which  nothing 
could  have  been  recovered.  But,  aside  from 
this  construction  of  the  sections  above  quoted, 
ample  authority  is  found  in  section  330  of 
the  Code  of  C?ivil  Procedure  of  1902  for  the 
payment  of  such  costs  out  of  the  amount 
collected.  That  section  reads:  "In  an  ac- 
tion prosecuted  or  defended  by  an  executor, 
administrator,  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute, 
costs  shall  be  recovered,  as  In  an  action  by 
and  against  a  person  prosecuting  or  defend- 
ing in  his  own  right;  but  such  costs  shall 
be  chargeable  only  upon  or  collected  of  the 
estate,  fund,  or  party  represented,  unless 
the  court  shall  direct  the  same  to  be  paid 
by  the  plaintiff  or  defendant  personally,  for 
mismanagement  or  bad  faith  in  such  action 
or  defense." 

[2]  All  the  sections  above  cited  were  re- 
enacted  in  the  codification  of  1902,  and 
should  therefore  be  construed  together  so  as 
to  harmonize  them.  If  possible.  But  there 
was  irreconcilable  conflict  between  the  pro- 
visions of  section  2853  and  section  330  prior 
to  the  amendment  of  section  2853,  hereinbe- 
fore referred  to,  whereby  the  words  of  that 
section,  which  made  the  executor  or  adminis- 
trator personally  liable  for  costs  in  the  cases 


therein  mentioned,  were  omitted;  because 
the  one  made  an  executor  or  administrator 
personally  liable  for  costs,  if  there  were  no 
assets  of  his  decedent's  estate,  while  the 
other  exempted  him  from  liability,  unless  he 
was  made  so  by  direction  of  the  court  for 
mismanagement  or  bad  faith. 

[3]  So  long  as  that  conflict  existed,  the  pro- 
visions of  section  380  prevailed,  because 
they  were  enacted  in  1870,  subsequent  to 
the  enactment  of  section  2853,  in  1859.  In- 
surance Co.  V.  Bradley,  83  8.  C.  427,  65  &  E. 
433.  But  that  conflict  was  removed  by  the 
amendment  of  1903,  so  that  now  the  executor 
or  administrator  Is  not  personally  liable  for 
costs  in  such  cases,  except  when  made  so 
by  direction  of  court  for  mismanagement  or 
bad  faith  under  the  authority  of  section  330. 
Therefore,  in  cases  like  this,  if  such  costs 
and  expenses  as  may  be  Incurred  by  the  ex- 
ecutor or  administrator  in  the  prosecution  of 
the  action  cannot  be  collected  out  of  the  es- 
tate, fund,  or  party  represented,  they  must 
go  unpaid.  We  do  not  think  the  Legislature 
intended  any  such  result 

[4]  The  contention  of  respondent  that  the 
parties  ultimately  entitled  to  the  fund  should 
have  been  brought  before  the  court  by  serv- 
ice of  the  rule  upon  them  cannot  be  sus- 
tained. They  are  represented  by  the  admin- 
istrator, under  the  authority  of  the  statute; 
and,  in  the  absence  of  any  showing  of  fraud 
or  collusion  on  his  part,  it  is  not  necessary 
that  they  be  otherwise  before  the  court  than 
as  represented  by  him. 

[5]  It  remains  to  inquire  whether  the  in- 
terests of  the  widow  and  two  of  the  sons 
of  decedent  are  exempt  to  them  respectively, 
as  heads  of  families,  under  the  Constitution 
and  laws  of  this  state,  which  provide  that 
$500  worth  of  personal  property  shall  be  "ex- 
empt from  attachment,  levy  and  sale  under 
any  mesne  or  final  process,  issued  from  any 
court,  to  the  head  of  any  family  residing  in 
this  state."  Appellant  contends  that  an  or- 
der requiring  one  judgment  to  be  set  off 
against  another  would  not  violate  the  provi- 
sion of  the  Constitution  above  quoted,  be- 
cause it  is  neither  an  attachment,  levy,  or 
sale  of  property,  under  any  mesne  or  final 
process  issued  from  any  court  Upon  a  strict 
construction  of  the  Constitution,  such  an  or- 
der would  not  violate  its  letter;  but  it  would, 
in  many  cases,  violate  its  spirit  and  intent 
The  words  attachment  levy,  and  sale  were 
used  in  the  Constitution  and  statutes,  because 
the  methods  thereby  Indicated  are  the  ones 
most  usually  adopted  In  the  application  of  a 
debtor's  property  to  the  payment  of  his  debts. 
An  order  of  set-off  is  merely  another  mode  of 
execution  whereby  the  debtor's  property  Is 
applied  to  the  satisfaction  of  his  debts.  We 
feel  quite  sure  the  lawmakers  never  intended 
for  this  benign  provision  of  the  law  to  be  set 
at  naught  by  such  a  literal  constmction,  and 
we  are  not  inclined  to  adopt  It 
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[6]  With  few  exceptionst  the  courts  have 
held  that  exemption  laws  are  remedial  In 
their  nature  and  should  receive  a  liberal  con- 
struction— such  as  will  advance  the  remedy 
and  suppress  the  mischief  Intended.  In  the 
case  of  Harley  v.  Weathersbee,  21  S.  0.  243, 
cited  and  rell'ed  upon  by  appellant,  the  court 
does  seem  to  give  the  exemption  provisions 
of  the  Constitution  and  statute  the  strict 
construction  contended  for  by  appellant. 
But  such  a  construction  was  not  necessary 
to  the  decision  in  that  case;  and»  In  the  case 
of  Norton  v.  Bradham,  subsequently  decided 
and  reported  In  the  same  volume  at  page  378, 
the  court  expressly  held  that  these  provisions 
of  the  Constitution  and  laws  must  be  liber- 
ally  construed,  and.  In  that  case,  a  very  lib- 
eral construction  of  them  was  necessary  to 
the  conclusion  reached. 

[7]  The  Jurisdiction  of  the  court  to  set  off 
one  judgment  against  another  Is  equitable  in 
its  nature,  and  should  be  exercised  so  as  to 
do  justice  between  parties.  It  is  not  founded 
on  any  statute  or  fixed  rule  of  court  but 
grows  out  of  the  inherent  equitable  jurisdic- 
tion which  the  court  exercises  over  suitors  In 
it  Such  motions  are  therefore  addressed  to 
the  discretion  of  the  court — a  discretion 
which  is  not  arbitrarily  or  capriciously  ex- 
ercised, but  according  to  settled  principles. 
Ex  parte  Hiers,  67  S.  C.  114,  45  S.  B.  146, 
100  Am.  St  Rep.  713,  and  cases  cited.  When 
it  would  result  Inequitably,  set-off  should  be 
refused.  On  the  other  hand.  It  should  be  al- 
lowed, when  justice  requires  it  unless  the 
court  is  compelled  to  refuse  it  in  obedience 
to  some  provision  of  the  Constitution  or  stat- 
utes. The  judgment  in  this  case  does  not 
stand  in  the  place  of  or  represent  exempt 
property,  as  did  the  judgments  in  those  cases 
relied  on  by  respondent  many  of  which  are 
cited  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Lamm  In  the  case  of  Caldwell  v.  Ryan, 
210  Mo.  17,  108  S.  W.  533,  16  L.  R.  A.  (N.  S.) 
4d4,  124  Am.  St  Rep.  717.  The  motion  can- 
not be  refused  on  that  ground.  Until  the 
judgment  was  obtained,  there  was  nothing  in 
which  any  of  the  heirs  of  decedent  could 
claim  any  exemption.  The  moment  it  was 
obtained,  the  protecting  shield  of  the  Con- 
stitution was  thrown  around  it  in  so  far  as 
the  heads  of  families  had  any  Interest  In  it 
Appellant  contends  that  In  the  effort  to  re- 
cover the  judgment — that  is,  to  create  or  bring 
into  existence  something  which  they  could 
claim  as  property  and  in  which  the  heads  of 
families  could  claim  an  exemption — an  ob- 
ligation was  incurred  which  justice  demands 
should  be  satisfied  out  of  the  property  so 
brought  into  existence,  and  that  this  may  be 
done,  notwithstanding  the  exemption.  In 
analogy  to  the  principle  that  he  who  seeks 
equity  must  do  equity,  a  principle  which  has 
been  held,  under  some  circumstances,  to  be 
paramount  to  the  right  of  exemption.  Hall- 
man  y.  George,  70  S.  C.  403,  50  S.  &  24; 
Small  v.  Usher,  77  S.  C.  112.  57  S.  B.  623. 


The  principle  is  Inapplicable  In  this  case,  be- 
cause the  parties  against  whom  it  Is  invoked 
are  not  seeking  equity.  They  are  not  seeking 
anything.  They  are  passive — ^simply  trying 
to  hold  what  they  have,  and  some  of  them 
have  Interposed  the  exemption  of  the  Con- 
stitution as  a  shield  against  defendant's 
claim.  There  is  no  principle  upon  which 
defendant's  judgment  can  be  set  off  against 
their  Interests  without  violating  the  Consti- 
tution, and,  as  to  their  interests,  the  motion 
was  properly  refused. 

[8]  But  there  is  no  sound  principle  on 
which  the  set-off  can  be  refused  in  so  far  as 
the  interests  of  those  who  are  not  entitled  to 
the  protection  of  the  Constitution  are  affected. 
Of  these,  one  is  not  a  resident  of  the  state, 
and  two  are  Infants,  bom  since  the  death 
of  the  Intestate.  Respondent  contends  that 
it  would  be  inequitable  that  their  interests 
alone  should  be  set  off  and  thereby  be  made 
to  satisfy  the  whole  of  defendant's  judgment; 
that  so  far  as  the  Infants  are  concerned, 
the  result  would  be  that  those  who  are  most 
entitled  to  the  protection  of  the  humane  pro- 
visions of  the  statute  under  which  the  action 
was  brought  will  be  wholly  deprived  of  it 
That  result  may  be  unfortunate;  but  it  can- 
not be  said  to  be  unjust  or  Inequitable,  any 
more  than  it  can  be  said  to  be  unjust  or  in- 
equitable for  the  heads  of  families  to  be 
allowed  an  exemption  when  others  are  not. 
It  is  no  more  unjust  than  in  any  other  case 
where  a  judgment  creditor  collects  the  whole 
of  his  judgment  out  of  one  or  more  joint 
debtors,  while  others  equally  liable  under 
the  judgment  escape  by  reason  of  the  ex- 
emption of  their  property.  Suppose  the  In- 
fants were  the  sole  beneficiaries  of  the  judg- 
ment, upon  what  principle,  could  the  set-off 
be  refused?  Defendant's  judgment  should 
have  been  set  off  against  the  interests  of 
those  beneficiaries  under  the  judgment  who 
are  not  heads  of  families  in  satisfaction 
thereof  pro  tanta 

Reversed. 

JONES,  0.  J.,  GARY,  A  X,  and  WOODS, 
J.,  concur. 


(136  Qa.  666) 

HARTZ  V.  SOBEL  et  aL 
(Supreme  Court  of  Georgia.     July  13,  1011.) 

(Byllahiiu  hy  the  Court.) 

1,  Wills  (8  174*)  —  Partial  Revocation  — 
Act  Constituting  Revocation, 

A  testatrix,  after  the  execution  of  her  will, 
cut  therefrom  two  items  giving  bequests  of 
money,  and  cut  from  another  item,  m  which 
a  bequest  of  money  had  been  given  to  two  of 
her  nephews,  the  name  of  one  of  them,  and 
also  cut  out  the  name  of  the  same  nephew 
as  an  executor,  and  removed  other  words,  and 
pluralized  letters  which  showed  that  there  were 
more  legatees  than  one  In  the  last-mentioned 
bequest  and  more  executors  than  one  nominated. 
The  will  was  propounded  without  such  parts 
which  had  been  cut  therefrom.     Evidence  was 
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introdaced  to  iliow  that  the  testatrix  did  not 
intend  to  revolce  the  entire  will,  bat  only  to 
revoke  the  parts  eliminated  therefrom,  and 
that  she  retained  the  instrument,  after  such 
cutting,  as  being  her  will.  Held,  that  under  the 
statute  of  this  state  a  revocation  of  a  will  pro 
tanto  by  canceling,  obliterating,  or  destroying 
sach  part  is  not  authorized. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  453 ;   Dec.  Dig.  {  174.*] 

2.  Wills  (J  174*)— Revocation— Act  Oonsti- 

TUTTNO   revocation. 

Under  the  facts  stated  in  the  preceding 
headnote,  if  the  testatrix  did  not  intend  to  re- 
voke the  entire  will,  but  only  the  particular 
legacies  and  the  appointment  of  the  executor, 
which  were  cut  therefrom,  a  revocation  of  the 
entire  will  would  not  result  as  matter  of  law 
from  such  cutting. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  453;    Dec.  Dig.  i  174.*] 

3.  Wills  (8  234*)  —  Probate  —  Wnx  Pabtly 
Destroyed. 

If  a  will  was  duly  executed,  and  when  pro- 
pounded for  probate  it  appeared  that  certain 
words  had  been  cut  from  it  by  the  testatrix, 
with  a  view  to  making  a  pro  tanto  revocation 
only  as  to  three  bequests  of  money  and  the 
appointment  of  a  certain  executor,  and  it  could 
be  shown  what  such  words  were,  they  could 
be  restored  by  evidence,  and  the  will  as  orig- 
inally executed  admitted  to  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  663;    Dec.  Dig.  f  234.*] 

4.  Wills   (|  234*)— Probate— Will  Partly 
Destroyed. 

Under  such  circumstances,  a  legatee  whose 
name  was  thus  cut  from  the  will  may,  when 
the  will  is  propounded,  enter  a  caveat  to  its 
being  probated  in  its  incomplete  condition,  and 
may  plead  and  prove  what  were  the  words  re- 
moved from  the  will,  and  pray  that  it  be 
probated  as  originally  executed.  He  is  not 
compelled  to  merely  file  a  caveat  to  the  probat- 
ing of  the  will  as  propounded,  and  then  in  a 
separate  litigation  propound  the  same  will  with 
the  addition  of  the  missing  words  and  clauses. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  563;    Dec.  Dig.  |  234.*] 

5.  Wills  (f  376*)  —  Probate  —  Proceedings 
ON  Appeal. 

As  the  person  claiming  to  be  a  legatee 
could  intervene  in  the  court  of  ordinary  and 
set  up  the  contentions  stated  in  the  preceding 
headnote,  he  could  do  so  in  the  superior  court, 
after  the  case  had  been  carried  thereto  by  ap- 
peal from  the  court  of  ordinary. 

[Qd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  842 ;   Dec  Dig.  t  376.*] 

(Additional  Syllahus  hy  Editorial  Staff,) 

6.  Wills    (J   174*)—Revocation— Statutory 
Provisions— **Material." 

In  Civ.  Code  1910,  §  3919,  providing  that 
the  intention  to  cancel  a  will  will  be  presumed 
from  the  obliteration  or  canceling  of  a  material 
portion  of  the  will,  **materiar*  does  not  mean 
essential,  but  means  important;  more  or  less 
necessary ;  having  influence  or  effect ;  going  to 
the  merits ;  having  to  do  with  matter,  as  dis- 
tinguished from  form. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  453 ;  Dec.  Dig.  S  174.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  p.  4404.1 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 
Proceedings  by  Morris  A.  Hartz  for  pro- 


bate In  flolemn  form  of  tlie  will  of  Mrs. 
Minnie  Cave.  Sarah  Sobel  and  others  filed 
a  caveat  From  a  Judgment  for  the  cavea- 
tors, the  propounder  brings  error.    Beversed. 

>lorri8  A.  Harts  propounded  for  probate  in 
solemn  form  an  Instrument  as  the  last  will 
and  testament  of  Mrs.  Minnie  Cave.  Cer- 
tain persons,  as  heirs  at  law  of  the  decedent 
filed  a  caveat  on  the  grounds  that  the  dece- 
dent did  not  execute  the  will  propounded; 
that  it  was  never  signed  by  her  and  attested 
by  subscribing  witnesses;  that  she  revoked 
the  will  made  by  her  on  March  31,  1908,  by 
mutilating  it,  with  intention  to  revoke  It;  and 
that  the  mutilation  consisted  in  cutting  out  of 
the  will  and  removing  and  destroying  certain 
portions,  namely,  item  10,  item  11,  and  certain 
words  and  letters  in  two  other  items,  elimi- 
nating her  nephew,  Sidney  L.  Hartz,  as  a 
legatee  and  also  as  an  executor.  The  case 
was  carried  to  the  superior  court  by  appeal. 
In  that  court  Sidney  <L.  Hartz,  claiming  to  be 
an  heir  at  law  of  the  decedent,  and  a  benefi- 
ciary under  the  will,  filed  an  intervention,  in 
which  he  entered  a  caveat  to  the  petition 
for  the  propounding  of  the  will  as  offered. 
Attached  to  this  Intervention  was  a  copy  of 
the  will  as  it  was  claimed  to  have  existed 
before  any  change  was  made  In  It;  and  it 
was  prayed  that  It,  the  will,  be  admitted  to 
record  as  originally  executed. 

The  original  caveator  demurred  to  Vi\a 
Intervention,  on  the  following  grounds:  (1) 
The  superior  court  is  without  Jurisdiction  to 
entertain  a  petition  for  the  probate  of  a  will, 
and  the  intervention  seeks  to  probate  an 
alleged  will  which  has  never  be^n  offered  in 
the  court  of  ordinary,  which  alone  has  Juris- 
diction to  entertain  a  petition  for  probate. 
(2)  The  intervention  Is  not  germane  to  the 
proceeding,  which  is  a  petition  for  probate  in 
solemn  form  of  another  and  distinct  paper, 
alleged  to  be  the  last  will  and  testament  of 
the  decedent  (3)  The  sole  issue  is  whether 
or  not  the  paper  offered  for  probate  by  Mor- 
ris A«  Hartz  is  the  last  will  and  testament 
of  the  decedent;  and  the  intervention  can 
not  set  up  for  probate  any  other  will  than 
that  offered  by  the  propounder.  (4)  Sidney 
Li.  Hartz  appears  as  the  caveator  in  the 
proceeding  of  Morris  A.  Hartz  to  propound  a 
certain  wUl,  and  he  cannot  be  both  a  cavea- 
tor and  a  propounder  in  the  same  proceeding. 
The  court  sustained  the  demurrer,  in  so  far 
as  the  intervention  sought  to  set  up  another 
will  and  place  Sidney  L.  Hartz  on  the  side 
of  the  propounder.    To  this  he  excepted. 

The  case  then  proceeded  to  trlaL  The  evi- 
dence showed  the  following  facts:  On  March 
31, 1908,  Mrs.  Cave  executed  a  wilL  She  died 
on  August  12,  1009.  A  few  days  before  her 
death  she  stated  that  she  intended  that  Mor- 
ris Hartz  should  manage  her  affairs;  that 
the  conduct  of  Sidney  Hartz  was  unbearable 
to  her ;  and  that  she  considered  that  he  had 
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disgraced  the  family  and  she  would  not  rec- 
ognize him  in  any  way  whatever.  To  another 
witness  she  stated  (referring  to  a  paper  which 
she  had  in  her  hand):  *'This  is  my  will,  and 
I  have  made  all  the  changes  in  it  I  want  to 
do."  In  speaking  of  the  changes  which  she 
had  made,  she  said:  "I  have  one  particular- 
ly. I  have  cut  Sidney  Hartz  out"  She 
frequently  expressed  the  desire  to  have  her 
will  opened  before  she  was  buried.  After  she 
died,  search  was  made  for  it,  and  in  a  desk  in 
her  room,  near  her  bed,  was  found  an  enve- 
lope, tied  with  a  string,  and  having  indorsed 
on  it,  "The  last  will  and  testament  of  Mrs. 
Minnie  Cave,  to  be  opened  before  her  burial." 
The  desk  was  one  which  was  kept  locked,  and 
to  which  the  decedent  kept  the  key  while 
she  lived.  In  the  same  envelope  with  the 
will  were  two  slips  of  paper  containing 
memoranda  in  reference  to  the  inscription  to 
be  placed  on  the  tomb  of  the  decedent  and 
that  of  her  deceased  husband. 

The  will  as  offered  for  probate  provided, 
in  the  first  and  second  items,  for  the  pay- 
ment of  the  debts  of  the  testatrix,  and  her 
burial.  The  third,  fourth,  and  fifth  items 
contained  bequests  to  charitable  institutions. 
The  sixth  item  was  as  follows:  "I  give  and 
bequeath  to  my  nephew  Morris  A.  Hartz, 
child  of  my  brother,  John 

Hartz,  lately  deceased,  the  sum  of 

five  thousand  dollars  absolutely."  (The 
spaces  marked  represent  holes  in  the  paper, 
which  had  been  cut  out  with  some  sharp 
Instrument)  The  seventh,  eighth,  and  ninth 
items  contained  specific  bequests  to  relatives. 
Then  came  another  opening  caused  by  cut- 
ting something  from  the  paper.  Then  follow- 
ed an  item  numbered  12,  which  contained  a 
residuary  clause,  leaving  the  residuum  of  the 
estate  to  a  brother  and  sister,  and  the  chil- 
dren of  another  brother  and  another  sister 
of  the  testatrix.  The  thirteenth  item  nomi- 
nated an  executor  and  conferred  certain  pow* 
ers  upon  him.  Here  again  the  will  had  been 
cut.  As  offered  for  probate,  it  began  as  fol- 
lows: "I  hereby  nominate  and  appoint  as 
executor  of  this  my  last  will  and  testa- 

ment, my  nephew  Morris  A,  Hartz, 

giving  full  power  and  au- 

thority, whenever  in  Judgment  it  may 

be  necessary,"  etc.  Later  in  the  item  refer- 
ence was  made  more  than  once  to  the  "exec- 
utors." 

It  was  proved  that  the  will  had  been  writ- 
ten on  a  typewriter,  and  a  carbon  copy  of  It 
as  it  was  when  signed  had  been  preserved, 
which  showed  that  when  the  will  was  signed 
it  did  not  have  the  parts  cut  from  It,  and  also 
showed  what  It  contained  at  that  time.  Item 
6,  as  it  originally  stood,  read  as  follows:  "I 
give  and  bequeath  to  my  nephews,  Morris  A. 
Hartz,  and  Sidney  L.  Hartz,  children  of  my^ 
brother,  John  Hartz,  lately  deceased,  each 
the  sum  of  five  thousand  dollars  absolutely." 
Item  10  contained  a  bequest  of  $1,000  to  a 
friend  of  the  testatrix,  and  item  11  contained 
a  bequest  of  $100  to  an  employ^.    The  thir- 


teenth item  began  as  follows:  ^  nominate 
and  appoint  as  executors  of  this  my  last  will 
and  testament,  my  nephews,  Morris  A.  Harts 
and  Sidney  L.  Hartz,  giving  them  full  power 
and  authority,  whenever  in  their  Judgment  it 
may  be  necessary,"  etc. 

At  the  close  of  the  testimony,  the  presiding 
Judge  directed  a  verdict  in  favor  of  the  cave- 
ators. The  propounder  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

Miller  ft  Jones  and  Hall  &  Fowler,  for 
plaintiff  In  error.  Hardeman,  Jones,  Calla- 
way &  Johnston,  for .  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  aa 
above).  The  testatrix,  after  executing  a  wlH, 
cut  from  it  with  some  sharp  Instrument  two 
items  and  also  certain  words.  When  the 
will  was  propounded  for  probate,  there  were 
vacant  places  where  these  words  had  been, 
but  the  will  as  presented  was  connected  and 
expressed  a  complete  testamentary  scheme 
without  the  omitted  words  and  items.  By 
witnesses  It  was  shown  that  a  carbon  copy 
of  the  will,  except  as  to  the  signature  and 
attestation,  had  been  preserved.  From  this 
it  appeared  that  the  two  items  which  had 
been  cut  out  gave  two  legacies  of  $1,000  and 
$100,  respectively,  but  did  not  affect  the  gen- 
eral testamentary  purpose.  The  words  which 
were  cut  from  the  will  eliminated  one  of 
the  nephews  of  the  testatrix  from  an  item 
where  there  was  bequeathed  to  two  of  her 
nephews  the  sum  of  $5,000  each,  and  also 
eliminated  him  from  the  clause  appointing 
executors,  leaving  the  bequest  and  appoint- 
ment to  stand  as  to  the  other  nephew.  The 
evidence  strongly  indicated  that  the  testatrix 
did  not  intend  to  cancel  or  revoke  her  entire 
will,  but  only  in  the  particulars  mentioned, 
and  that  she  preserved  it  and  regarded  it 
as  her  will  in  force  after  she  had  cut  the 
words  from  it 

1-3.  A  will  does  not  confer  any  present 
right  at  the  time  of  Its  execution.  Until  the 
death  of  the  testator,  it  has  been  called  am- 
bulatory. It  has  been  compared  to  an  unde- 
livered deed  or  power  of  attorney,  which 
contains  an  expression  of  a  purpose  which 
has  not  gone  Into  effect.  In  the  absence  of 
all  statutory  regulation,  it  would  be  revo- 
cable by  any  act  or  declaration  that  the  pur- 
pose of  the  testator  had  changed,  and  that 
the  paper  no  longer  expressed  his  testamen- 
tary wish.  This  would,  of  course,  leave  wills 
open  to  attack  by  parol  to  a  dangerous  ex- 
tent To  guard  against  such  latitude,  stat- 
utes have  been  passed;  and  acts  which  will 
revoke  a  will  must  be  such  as  the  statute 
permits. 

Revocation  may  be  Implied  or  express.  In 
the  former  case  it  results  from  certain 
changes  in  the  testator's  circumstances,  from 
which  the  law  Infers  or  presumes  that  he 
intended  a  change,  either  total  or  partial,  in 
the  disposition  of  his  property.  An  express 
revocation  arises  from  some  act  on  the  part 
of   the   testator,   done  for  the  purpose  of 
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destroying^  tbe  effect  of  the  will  In  whole  or 
In  part;  or  from  making  some  other  will 
or  codicil  differing  In  whole  or  In  part  from 
the  disposition  previously  made;  or  a  par- 
tial revocation  may  be  made  by  conveying 
the  devised  property,  and  thus  withdrawing 
It  from  the  operation  of  the  wUl.  The  Eng- 
llsh  statute  of  frauds  (29  Charles  II)  con- 
tained the  following  provision:  '*No  devise 
In  writing  of  any  lands,  tenementlB,  or  here- 
ditaments, nor  any  clause  thereof,  shall  be 
revocable  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  de- 
claring the  same,  or  by  burning,  canceling, 
tearing,  or  obliterating  the  same  by  the  tes- 
tator himself,  or  In  his  presence  and  by  his 
directions  and  consent"  This  recognized  the 
power  to  revoke  a  will  wholly  or  partially; 
It  having  been  held  that  the  words  "any 
clause*'  were  not  restricted  to  an  entire  item 
or  complete  disposltory  clause.  The  burn- 
ing, cancellation,  tearing,  or  obliteration  was 
not  obliged  to  be  attested.  Under  this  pro- 
vision, by  the  erasure,  cancellation,  or  ob- 
literation of  the  name  of  an  executor  or  of  a 
devisee,  the  will  was  not  entirely  revoked, 
but  only  partly  so,  and  the  remainder  of  It 
stood  unaffected.  X  Jarman  on  Wills  (5th 
Am.  Ed.)-  282  (•129),  291  (•134);  Id.  (6th 
Eng.  Ed.,  by  Sweet  and  Sanger)  143  et  seq.; 
Short  V.  Smith,  4  East,  418  (New  Ed.  489); 
Larkins  v.  Larklns,  3  Bos.  A  Pul.  14;  S win- 
ton  V.  Bailey,  L.  R.  4  App.  CJas.  70. 

By  statute  1  Vict  c.  26,  It  was  enacted 
that:  **No  will  or  codicil,  or  any  part  there- 
of, shall  be  revoked  otherwise  than  as  afore- 
said [that  is  by  marriage],  or  by  another 
will  or  codicil  executed  in  manner  herein- 
before required,  or  by  some  writing  declar- 
ing an  intention  to  revoke  the  same,  and  ex- 
ecuted in  the  manner  in  which  a  will  is  here- 
inbefore required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same.*'  The  next 
section  contained  the  statement  that  "no 
obliteration,  interlineation,  or  other  altera- 
tion, made  In  any  will  after  the  execution 
thereof,  shall  be  valid  or  have  any  effect, 
except  so  far  as  the  words  or  effect  of  the 
will  before  such  alteration  shall  not  be  ap- 
parent, unless  such  alteration  shall  be  ex- 
ecuted in  like  manner  as  hereinbefore  is  re- 
quired for  the  execution  of  the  will,**  etc. 
Under  this  statute,  where  a  testatrix  duly 
executed  her  will,  and  some  time  afterward 
cut  out,  with  a  pialr  of  scissors,  the  name 
of  the  person  appointed  executor,  and  stated 
that  she  had  "cut  G.  P.  out  of  her  wUl," 
it  was  held  that  the  will  was  only  partially 
revoked,  and  that  It  was  entitled  to  pro- 
bate in  the  state  in  which  It  was  found  at 
the  death  of  the  testatrix.  In  the  Goods  of 
Leach,  63  L.  T.  R.  (N.  S.)  Ill;  Goods  of 
Taylor,  Id.  230. 

In  the  United  States,  where  the  English 
common  law  and  the  statute  of  frauds  have 


been  adopted,  unless  altered  by  statute,  the 
rule  as  to  the  total  or  partial  revocation  of 
a  will  remains  in  force.  In  some  of  the 
state  statutes  have  been  adopted  restricting 
the  partial  revocation  of  a  will  by  means  of 
interlineation,  obliteration,  tearing,  or  altera- 
tion. In  some  Instances  partial  revocation 
in  this  manner  Is  expressly  prohibited;  in 
others  the  statute  makes  provision  for  the 
revocation  of  a  will  in  its  entirety  by  such 
means,  omitting  any  reference  to  revocation 
of  a  clause  or  part  of  It  Where  such  stat- 
utes have  been  enacted,  It  has  been  held  by 
several  courts  that  a  partial  revocation  by 
canceling,  erasing,  obliterating,  or  tearing 
the  name  of  a  devisee  or  other  words  will 
not  operate  as  a  good  partial  revocation.  It 
has  also  been  held  in  several  cases  that 
where  the  words  thus  sought  to  be  revoked 
can  be  ascertained  from  the  face  of  the 
will,  the  attempted  revocation  of  them  will 
be  disregarded,  and  the  will  be  probated  as 
it  was  executed. 

In  Minnesota  the  statute  (Gen.  St  1866,  c 
47,  §  9)  provided  that:  "No  will,  nor  any 
part  thereof,  shall  be  revoked,  unless  by 
burning,  tearing,  canceling,  or  obliterating 
same,  with  the  intention  of  revoking  it,  by 
the  testator,  or  by  some  person  in  his  pres- 
ence and  by  his  direction;  or  by  some  will, 
codicil,  or  other  writing,  signed,  attested, 
and  subscribed  in  the  manner  provided  for 
the  execution  of  a  will.*'  A  testator  made 
certain  erasures  and  interlineations  in  a  du- 
ly executed  will.  They  were  so  made  that 
there  was  no  difficulty  in  reading  the  veill 
as  it  was  originally  written.  After  he  made 
the  alterations,  at  his  request,  two  persons 
signed  the  will  as  witnesses  to  "the  erasures 
and  interlineations  made  by  the  testator." 
What  such  erasures  and  interlineations  were 
the  witnesses  did  not  know.  It  was  held 
that  the  alterations  did  not  supersede  the 
provisions  of  the  will;  that  the  witnessing 
of  such  alterations  did  not  amount  to  an 
attestation  of  the  will  as  altered;  and  that 
the  alterations  did  not  operate  as  a  revoca- 
tion of  the  original  will.  Pennlman's  Will, 
20  Minn.  245  (GU.  220)  18  Am.  St  Rep.  368. 

In  Illinois  the  statute  (Rev.  St  1845,  c. 
109,  §  15)  provided  that:  "No  will,  testament 
or  codicil  shall  be  revoked,  otherwise  than 
by  burning,  canceling,  tearing,  or  obliterating 
same  by  the  testator  himself,  or  in  his  pres- 
ence, by  his  direction  and  consent,  or  by 
some  other  will,  testament,  or  codldl  in 
writing,  declaring  the  same  signed  by  the 
testator  or  testatrix,  in  the  presence  of  two 
or  more  witnesses,  and  by  them  attested  in 
his  or  her  presence."  A  testator,  after  the 
publication  of  his  will,  sent  for  the  execu- 
tor and  custodian  of  it  and  Informed  him 
that  he  (the  testator)  wished  to  alter  his 
will  so  that  A.  should  have  a  tract  of  land 
devised  therein  to  B.  The  executor,  at  the 
Instance  of  the  testator,  canceled  the  name 
of  B.  by  drawing  a  line  through  it  with  a 
pen,  leaving  the  name  still  legible,  and  In- 
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terllned  over  it  the  name  of  A.,  so  that  the 
devise  read  to  A.  but  the  will,  as  altered, 
was  never  republished  or  attested  by  two 
witnesses  in  the  presence  of  the  testator. 
It  was  held  that  the  alteration  In  favor  of 
A.  was  Inoperative,  for  want  of  attestation; 
and  that,  when  the  testator  directed  the 
erasure  of  the  name  of  a  devisee  and  the 
interlineation  of  the  name  of  another  person, 
with  Intent  not  to  revoke  the  devise  itself, 
but  simply  to  substitute  another  devisee  In 
place  of  the  original  one,  which  was  done  by 
drawing  a  pen  through  the  original  name, 
but  leaving  it  still  legible,  and  the  altera- 
tion failed  for  want  of  a  new  attestation, 
the  erasure  of  the  name  of  the  original  dev- 
isee did  not  amount  to  a  revocation  of  the 
devise  to  her.  Wolf  v.  Bollinger,  62  111. 
368.  This  decision  was  not  based  solely  on 
the  Inability  to  revoke  pro  tanto,  but  the  doc- 
trine of  dependent  relative  revocation  was 
invoked. 

In  Ohio  the  statute  (Rev.  St  1800,  S  5953) 
reads  as  follows:  "A  will  shall  be  revoked 
by  the  testator  tearing,  canceling,  obliterat- 
ing, or  destroying  the  same,  with  the  Inten- 
tion of  revoking  it,  by  the  testator  himself, 
or  by  some  person  in  his  presence,  or  by  his 
direction,"  etc.  It  was  held  that,  under  this 
section,  a  clause  of  a  will  could  not  be  re- 
voked by  the  testator  by  drawing  ink  lines 
through  the  words  thereof,  with  an  intent 
to  revoke  such  clause,  but  with  no  Intent  to 
revoke  the  whole  will.  It  was  said  that 
"in  such  case,  when  the  words  of  such  clause 
remain  legible,  the  whole  will  should  be  ad- 
mitted to  probate,  including  such  erased 
clause  as  a  valid  part  of  such  will."  Glffin 
y.  Brooks,  48  Ohio  St  211,  31  N.  B.  743. 

In  New  York  the  statute  (2  Rev.  St.  [Ist 
Bd.l  pt  2,  c.  6,  tit  1,  f  42)  enacted  that:  "No 
will  in  writing,  nor  any  part  thereof,  shall 
be  revoked  or  altered,  otherwise  than  by 
some  other  will  in  writing,  or  some  other 
writing  of  the  testator  declaring  such  revo- 
cation or  alteration,  and  executed  with  the 
same  formalities  with  which  the  will  itself 
was  required,  by  law,  to  be  executed;  or 
unless  such  will  be  burnt  torn,  canceled,  ob- 
literated or  destroyed  with  the  intent  and 
for  the  purpose  of  revoking  the  same,"  etc. 
The  testatrix,  after  executing  her  wUl,  ob- 
literated the  second  and  fourth  clauses  there- 
of, with  the  intention  to  revoke  them.  The 
words  were  still  apparent  and  legible.  The 
surrogate  directed  the  whole  will,  including 
these  clauses,  to  be  admitted  to  probate. 
The  Ck)urt  of  Appeals  sustained  this  ruling. 
Their  decision  was  largely  based  on  the  fact 
that  an  earlier  statute,  similar  to  the  Eng- 
lish statute  of  frauds,  had  been  repealed,  and 
another  enacted  in  its  stead;  that  the  later 
statute,  in  the  first  clause  quoted,  dealt  with 
revocation  by  testamentary  writing,  and  re- 
ferred expressly  to  a  revocation  of  the  will, 
or  "any  part  thereof;  that  the  second 
clause  dealt  with  a  revocation  of  "such  will" 
by  burning,  tearing,  canceling,  obliterating. 


or  destroying,  "with  the  intent  and  for  the 
purpose  of  revoking  the  same";  and  that 
this  difference  in  language  indicated  a  legis- 
lative Intent  to  allow  a  partial  revocation  in 
writing,  but  not  by  means  of  burning,  tear- 
ing, canceling,  obliterating,  or  destroying, 
which  applied  only  to  the  whole  will,  Ix>vell 
V.  Quitman,  88  N.  Y.  377,  42  Am.  Rep.  254. 

In  Alabama  the  statute  (Code  1886,  I  1968) 
provided  that,  except  in  cases  of  marriage 
and  birth  of  Issue,  "a  will  in  writing  can 
only  be  revoked  by  burning,  tearing,  cancel- 
ing, or  obliterating  the  same,  with  the  inten- 
tion of  revoking  It,"  etc.  After  the  execu- 
tion of  a  will,  the  testator  erased  the  name 
of  one  of  the  legatees  by  drawing  a  pen 
through  it  Evidence  was  offered  to  show 
that  at  the  time  of  erasing  the  name  and 
afterward  the  testator  teade  declarations  to 
the  effect  that  he  intended  to  revoke  the  will 
because  he  was  not  satisfied  with  it  The 
court  of  probate  excluded  these  declarations, 
and  charged  that  if  the  name  of  a  legatee 
was  erased  with  the  intention  to  revoke  the 
will  only  as  to  him,  and  not  as  to  other 
legatees  named,  this  was  not  a  revocation 
of  the  will  as  to  them.  The  Supreme  Court 
held  that  the  declarations  of  the  testator 
were  admissible;  that  whether  he  intended 
to  revoke  the  whole  will  or  only  the  part  of  it, 
making  a  certain  person  the  legatee,  was  a 
question  for  the  Jury;  that  if  the  erasure 
was  made  with  the  intention  to  revoke  the 
whole  will,  and,  when  explained  by  the  dec- 
larations of  the  testator,  was  so  material  as 
to  justify  the  inference  of  an  intention  to 
revoke  the  entire  instrument,  it  would  be 
effectual  for  that  purpose;  and  that  if  the 
Intention  was  only  to  revoke  the  will  pro 
tanto,  so  as  to  expunge  the  name  of  a  legatee, 
the  erasure  was  Inoperative  for  such  pur- 
pose. Law  ▼.  Law,  83  Ala.  432,  3  South. 
752. 

In  Maryland  the  statute  (Code  1878,  art. 
49,  §  5)  declared  that  "no  devise  in  writing 
of  lands,  tenements,  or  hereditaments,  or  any 
clause  thereof  shall  be  revocable,"  except  In 
the  manner  designated.  A  testator  left  10 
children.  By  his  will  he  directed  that  his 
estate  should  be  divided  into  10  equal  parts 
or  shares,  and  he  gave  to  all  his  children  life 
estates  in  their  respective  shares,  with  re- 
mainders over  to  their  children,  except  two 
named  sons,  to  whom  he  gaTe  their  respec- 
tive shares  absolutely.  They  were  also  made 
executors  of  the  will,  and  trustees  of  the 
other  estates.  After  the  execution  of  the 
will,  the  testator  erased  the  names  of  these 
two  sons,  wherever  they  occurred,  by  draw- 
ing a  line  through  them  with  his  pen,  but 
leaving  the  names  legible.  The  erasures 
operated  to  confer  estates  in  fee  simple  on 
all  the  sons.  It  was  held  that  the  attempted 
obliterations  were  Inoperative,  and  that  the 
will  should  be  read  as  it  waa  originally  writ- 
ten and  executed.  Escfabach  y.  Collins,  61 
Md.  478,  48  Am.  Rep.  123. 

In  Connecticut  the  statute  (Gen.  8t  1887, 
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I  542)  provided  that:  '^o  wlU  or  codidl 
shall  be  revoked  in  any  other  manner  ex- 
cept by  burning,  canceling,  tearing,  or  ob- 
literating it  by  the  testator  or  by  some  per- 
son In  his  presence  by  his  direction,  or  by 
a  later  will  or  codicil.*'  Another  statute  pro- 
vided how  wills  should  be  executed.  A  tes- 
tator executed  a  will  containing  two  Items. 
By  the  first,  after  providing  for  the  payment 
of  his  debts,  he  gave  to  two  named  nieces 
each  10  shares  of  railroad  stock.  By  the 
second  item  he  left  all  the  residue  of  his 
property  to  his  two  brothers,  share  and 
share  alike.  When  the  will  was  presented 
for  probate^  lines  appeared  drawn  through 
an  of  the  first  item,  except  the  words  re- 
ferring to  the  payment  of  the  testator's 
debts,  thtis  striking  out  the  gift  of  shares  of 
railroad  stock  to  his  nieces,  and  leaving  all 
of  his  estate  to  fall  into  the  residuary 
clause.  The  words  over  which  these  lines 
were  drawn  were  in  no  other  mauDer  cancel- 
ed or  obliterated,  but  remained  legible.  The 
probate  court  held  that  the  will  should  be 
probated  without  the  stricken  words  and 
clausea  The  superior  court,  on  appeal,  re- 
versed this  Judgment  The  Supreme  Court 
sustained  the  latter  ruling.  In  doing  so  they 
said  that  *'the  sole  Inquiry  was,  Did  this 
fact  operate  as  a  revocation,  not,  indeed,  of 
the  entire  will,  but  of  that  portion  of  it?" 
They  held  that  an  erasure  of  a  specific  lega- 
cy from  a  will,  with  the  effect  of  Increasing 
the  residuary  bequest,  was  not  a  sufficient 
revocation  of  such  legacy,  under  the  statutes 
above  dted;  that  It  was  in  effect  the  mak- 
ing of  a  new  testamentary  disposition;  and 
that  the  will  should  be  probated  with  the 
stricken  words  included  as  part  of  It.  Ap- 
peal of  Miles,  68  Conn.  237,  86  Atl.  39,  36 
li.  R.  A.  176. 

In  Schouler  on  Wills  (3d  Ed.)  |  397,  it  is 
said:  "This  doctrine  of  partial  revocation, 
even  under  the  restrictions  adopted  by  later 
English  legislation,  is  not  greatly  favored  In 
American  codes  of  the  present  day.  Many 
of  our  local  enactments,  it  is  true,  once  pur- 
sued the  language  of  29  Car.  II,  so  as  to  ad- 
mit of  revocation  pro  tanto;  but  of  late 
years  that  language  has  undergone  a  change 
of  expression  in  leading  states.  Various 
codes  now  drop  all  reference  to  revocation 
in  part;  and  the  general  policy  intimates 
that  such  changes  of  disposition  require  an 
instrument  executed  with  all  the  formalities 
of  a  will.''  In  30  Am.  ft  Eng.  Enc.  Law  (2d 
Ed.)  642,  it  is  said:.  "The  canceling  or  ob- 
literating of  a  particular  devise  or  bequest 
affects  that  provision  of  the  will  only,  and 
not  the  whole  will.  In  those  jurisdictions 
where  partial  revocation  is  permissible,  the 
result  Is  the  revocation  of  the  clause  can- 
celed ;  in  other  jurisdictions  the  act  is  of  no 
effect  whatever.*' 

In  Massachusetts  an  early  statute  permit- 
ted a  revocation  in  this  manner  of  a  devise 
of  land:  "Or  any  clause  thereof."  A  later 
revised  statute  provided  that  *'no  will  shall  I 


be  revoked,**  except  in  certain  specified  ways. 
It  contained  no  reference  to  a  partial  revo- 
cation. The  Supreme  Court  of  that  state 
nevertheless  held  that  an  erasure  by  a  tes- 
tator of  a  certain  clause  in  his  will,  with 
the  Intention  of  revoking  it  only,  was  a  valid 
revocation  of  such  clause,  but  not  of  the 
whole  will;  and  that  the  property  thereby 
covered,  in  the  absence  of  a  contrary  inten- 
tion passed  under  the  general  residuary 
clause  in  the  will.  This  is  not  in  accord 
with  cases  already  mentioned,  and  has  been 
considerably  criticised. 

In  the  decisions  from  Maryland  and  Con- 
necticut above  cited.  It  was  argued  that 
where  the  cancellation  or  obliteration  of  a 
part  of  a  will  would  not  only  revoke  a  lega- 
cy, but  also  operate,  like  an  alteration,  to 
convey  to  another  legatee  a  new  estate  or 
increase  that  given  him  by  the  will,  it 
amounted  in  effect  to  an  alteration  or  new 
gift,  and  such  a  change  would  have  to  be 
executed  like  a  new  testamentary  disposi- 
tion. In  the  Maryland  case  this  was  applied 
to  an  obliteration  which  it  was  held  would 
increase  a  life  estate  into  a  fee  simple.  In 
the  Connecticut  case  the  erasure  of  a  spe- 
cific legacy  had  the  effect  of  increasing  the 
residuary  bequest  The  court  gave  this  il- 
lustration of  what  might  be  done  in  the  way 
of  transmutation  by  means  of  mere  erasures: 
"Suppose  the  original  words  were:  *To  my 
son  William  I  give  nothing,  and  give  all  my 
estate  to  my  son  John/  The  will,  with  no 
addition,  could  be  made  to  read:  To  my  son 
William  I  give  all  my  estate.' "  This  could 
be  done  by  merely  erasing  the  words  "noth- 
ing, and  give''  and  the  words  "to  my  son 
John."  The  argument  advanced  in  these 
two  cases  against  permitting  erasures  or  ob- 
literations in  a  will,  which  would  result  in 
taking  an  estate  from  one  devisee  and  glv* 
Ing  it  to  another,  Is  very  strong.  But  can- 
dor compels  the  writer  to  say  that  it  may 
be  doubted  whether  the  learned  judge  who 
wrote  the  opinion  in  the  Maryland  case  did 
not  misconstrue  the  language  of  Lord  Al- 
vanley,  in  Larklns  v.  Larklns,  3  Boe.  &  PuL 
21,  supra  (which  he  quoted  as  an  authority 
for  the  poisitlon  taken),  when  Lord  Alvan- 
ley's  statement  is  considered  as  a  whole;  and 
this  doubt  is  strengthened  by  what  was  said 
by  the  Lords,  in  Swlnton  v.  Baileyt  L.  R.  4 
App.  Cas.  70,  supra. 

In  Page  on  Wills,  284,  it  Is  said:  "Recent 
statutes  expressly  provide  that  no  alteration 
in  the  contents  of  a  wlU  shall  have  any  ef- 
fect, unless  executed  with  the  formalities  re- 
quired for  the  execution  of  a  will,  or  omit 
all  reference  to  revocation  of  a  part  of  a 
will;  but  if  the  words  cano^ed  are  illegible^ 
and  cannot  be  proved  otherwise,  the  court 
will  necessarily  be  unable  to  probate  them; 
and,  as  it  does  not  appear  to  be  the  in- 
tention of  the  testator  to  revoke  the  entire 
will,  it  must  be. probated  with  the  canceled 
parts  blank.  The  only  point  upon  which 
there  seems  to  be  actnal  conflict  of  anthoritF 
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in  this  connection  Is  where  the  statute  omits 
all  reference  to  revocation  of  a  part  of  a 
will,  neither  expressly  permitting  nor  ex- 
pressly prohibiting  it  The  weight  of  au- 
thority seems  to  be  that  under  strch  statutes 
a  partial  revocation  of  a  will  is  impossible 
in  law,  If  the  words  sought  to  be  revoked 
are  still  legible."  See.  also,  notes  to  Law- 
sou  V.  Morrison,  2  Hare  &  Wall.  Am.  Lead. 
Cas.  (5th  Ed.)  487  et  seq.,  and  note  to  Gra- 
ham v.  Burch,  28  Am.  St  Rep.  344. 

[1]  Let  us  now  consider  more  particularly 
the  law  of  this  state  on  the  subject  of  revo- 
cation of  wills.  The  English  statute  of 
frauds  was  Included  in  the  digests  of  the 
laws  preceding  the  original  Code,  and  this 
continued  as  late  as  the  publication  of  Ck)bb*s 
Digest,  In  1851,  where  It  will  be  found  on 
page  1127  et  seq.  By  the  act  of  1852,  the 
law  as  to  the  revocation  of  wills  devising 
realty  was  also  made  applicable  to  those  be- 
queathing personalty.  Acts  1851-52,  p.  104. 
When  the  first  Code  (which  took  effect  on 
January  1,  1863)  was  adopted,  the  article  on 
the  subject  of  revocation  of  wills  contained 
nine  sections.  By  section  2438  it  was  de- 
clared that  a  will,  having  no  effect  until  the 
death  of  the  testator,  Is  necessarily  revocable 
by  him  at  any  time  before  his  death.  Sec- 
tion 2439  declared  that:  ''A  revocation  may 
be  either  express  or  resulting.  An  express 
revocation  is  where  the  maker  by  writing 
or  acts  annuls  the  Instrument.  An  Implied 
revocation  results  from  the  execution  of  a 
subsequent  inconsistent  will."  It  then  dealt 
with  the  time  when  such  revocation  took 
effect  Section  2440  dcfclared  that  an  express 
revocation,  by  written  instrument,  must  be 
exeaited  with  the  same  formality  as  that 
required  for  the  execution  of  a  will.  It  also 
dealt  with  the  effect  of  destroying  a  revok- 
ing will  and  the  revival  of  a  will  by  repub- 
lication. Section  2441  was  as  follows:  "An 
express  revocation  may  be  effected  by  any 
destruction  or  obliteration  of  the  original 
will,  or  a  duplicate,  done  by  the  testator,  or 
by  his  directions,  with  an  Inteption  to  re- 
voke; such  intention  will  be  presumed  from 
the  obliteration  or  canceling  of  a  material 
portion  of  the  will ;  but  if  the  part  canceled 
be  immaterial,  such  as  the  seal,  no  such  pre- 
sumption arises."  Section  2442  was  as  fol- 
lows: "In  all  cases  of  revocation,  the  inten- 
tion to  revoke  is  necessary  to  make  it  effec- 
tual. An  express  clause  of  revocation  will 
not  operate  upon  a  testamentary  paper, 
where  it  is  manifest  that  such  was  not-  the 
Intention."  Sections  2443  and  2444  dealt 
with  Inconsistent  provisions  in  a  subsequent 
win  and  inconsistent  clauses  in  the  same 
will.  Section  2445  provided  that  the  mar- 
riage of  the  testator,  or  the  birth  of  a  child 
to  him,  subsequently  to  the  making  of  a  will 
In  which  no  provision  was  made  In  contem- 
plation of  such  an  event,  should  revoke  the 
will.  Section  2446  dealt  with  codicils  and 
the  subject  of  republication.  These  sections 
IiaTe  been  Included  in  each  subsequent  Code. 


including  the  last  one,  which  was  adopted 
In  1910,  sections  3916,  3924. 

It  will  be  seen  that  no  express  reference 
was  made  to  revocation  pro  tanto,  except  in 
the  provision  that  an  "implied  revocation  [by 
a  subsequent  will]  extends  only  so  far  as 
the  inconsistency  exists,"  and  that  any  por- 
tion of  the  first  will  which  can  stand  con- 
sistently with  the  testamentary  scheme  and 
bequests  in  the  last  shall  remain  unrevoked. 
On  the  subject  of  revocation  pro  tanto  by  de- 
struction or  obliteration,  the  Code  is  silent 
It  has  been  more  than  once  said  that  the 
Code  "substantially"  adopted  the  English 
statute  of  frauds.  But  It  is  evident  that 
there  are  some  changes  which  must  have 
been  Intentionally  made.  In  the  first  place, 
the  reference  to  revocation  of  a  clause  or 
devise  by  destruction  or  obliteration,  con- 
tained in  the  English  statute,  was  left  out 
In  the  English  statute,  prior  to  the  Victorian 
statute  of  wills,  the  acts  of  revocation,  other 
than  by  writing,  were  mentioned  as  "by 
burning,  canceling,  tearing,  or  obliterating.** 
The  language  of  the  Code  is  "by  any  destruc- 
tion or  obliteration  of  th^  original  will." 
These  words  may  be  sufiSdently  broad^  in 
connection  with  their  context,  to  cover  the 
other  terms  employed  in  the  English  statute, 
but  they  do  not  follow  It  literally.  Again, 
under  the  English  statute,  the  erasing  or 
canceling  of  one  or  more  clauses,  although 
they  might  be  substantial  or  material  in 
their  character,  did  not  generally  affect  the 
rest  of  the  will,  unless  it  left  the  remainder 
unintelligible,  and  thus  necessarily  operated 
as  a  revocation  of  the  whole. 

[6]  Under  the  Code  It  Is  provided  that  an 
Intention  to  revoke  the  will  will  be  presumed 
from  the  obliteration  or  cancellation  of  a 
material  portion  of  it  It  was  argued  that 
the  word  "material"  meant  essential.  But 
the  language  of  the  Code  indicates  that  It 
does  not  use  the  woVd  In  so  restricted  a 
meaning.  It  Illustrates  what  Is  immaterial 
in  Georgia  by  reference  to  the  seal.  In 
Black's  Law  Dictionary  the  word  **materlal" 
Is  defined  to  mean  "Important ;  more  or  less 
necessary;  having  influence  or  effect;  going 
to  the  merits ;  having  to  do  with  matter,  as 
distinguished  from  form." 

The  question  of  Increasing  or  diminishing 
an  estate  by  means  of  an  erasure  or  oblitera- 
tion seems  not  to  have  been  discussed  in  the 
earlier  English  cases.  In  the  Larklns  Cas^ 
supra,  which  was  decided  in  1802,  Rooke,  J., 
said:  ""It  is  rather  extraordinary  that  this 
point  should  now  come  to  be  decided  for  the 
first  time."  When  the  codifiers  dealt  with 
the  subject  of  revocation  of  wills,  not  only 
having  before  them  the  English  statute  of 
frauds,  but  doubtless  investigating  also  the 
decisions  which  had  been  made  on  the  sub* 
ject,  they  formulated  the  sections  cited, 
which  were  generally  similar  to  the  English 
statute  of  frauds,  but  did  not  follow  its  ex- 
act terms.  While  they  were  codifiers  and 
not  legislators,  four  times  the  Code^  contain- 
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Ing  these  same  prorislons,  has  been  adopted. 
We  think  that  the  section  touching  the  revo- 
cation of  a  will  by  obliteration,  canceling,  or 
the  like,  should  be  construed  in  harmony 
with  the  construction  of  similar  statutes  by 
other  courts  in  reference  to  the  subject  now 
under  consideration.  And  under  a  proper 
construction  thereof,  as  embodied  in  section 
3919  of  the  Civil  Ck)de  of  1910,  the  statement 
that  *'an  express  revocation  may  be  effected 
by  any  destruction  or  obliteration  of  the 
original  will,  or  a  duplicate,  done  by  the 
testator,  or  by  his  direction,  with  an  inten- 
tion to  revoke,"  dealt  with  an  express  revo- 
cation of  the  entire  will,  and  not  of  a  clause 
or  part  thereof,  by  destruction  or  oblitera- 
tion. The  obliteration  or  canceling  by  the 
testator  of  a  material  portion  of  the  will 
raises  a  presumption  of  an  intention  to  re- 
voke the  whole. 

[2,  S]  If,  then,  our  statute  does  not  provide 
for  the  revocation  of  a  clause  or  part  of  a 
will  by  destruction  or  obliteration  of  it,  the 
next  question  which  arises  is.  What  shall 
be  the  effect  of  such  an  obliteration,  if  ac- 
tually made,  with  intent  not  to  revoke  the 
entire  will,  but  only  a  particular  clause  or 
part  thereof?  The  presiding  judge  expressed 
his  view  on  tMs  subject  in  the  following  part 
of  a  charge  or  opinion  which  he  delivered 
before  directing  a  verdict:  "The  Intention  to 
revoke,  in  the  opinion  of  the  court,  does  not 
mean,  in  its  legal  sense,  that  it  is  necessary, 
if  there  be  an  intentional  obliteration  or  de- 
struction of  some  part  of  the  will,  that  the 
Intention  should  relate  to  the  destruction  or 
obliteration  of  the  whole  will,  in  order  to  be 
effective  to  destroy  and  obliterate  and  revoke 
the  entire  will ;  but  if  a  part  of  the  will  ma- 
terial in  its  character,  and,  in  the  opinion 
of  the  court,  any  legacies  eliminated  from 
the  will  by  cutting  them  out  physically,  so 
as  to  obliterate  and  destroy  the  continuity 
of  the  will,  is,  to  that  extent,  such  a  declara- 
tion on  the  part  of  the  testator  as  shows  an 
intent  to  revoke,  and  the  intent  goes  in  law, 
whatever  in  point  of  fact  may  have  existed 
in  th»  mind  of  the  testator,  but  that,  in  law, 
it  goes  to  the  revocation  of  the  instrument 
completely,  and  not  pro  tanto.**  In  this  view 
we  cannot  concur. 

Aside  from  the  construction  of  our  Code  or 
similar  statutes,  it  has  always  been  held 
that  revocation  involves  both  act  and  intent 
In  Malone's  Administrator  v.  Hobbs,  1  Rob. 
(Ya.)  346,  39  Am.  Dec.  363,  Baldwin,  J.,  said 
that  "a  cancellation. or  destruction,  to  effect 
a  revocation  of  the  whole  instrument,  must 
be  directed  against  the  whole,  or  an  essential 
part  of  if  In  Brown's  Will,  1  B.  Mon.  (Ky.) 
56,  85  Am.  Dec.  174,  Robertson,  C.  J.,  said: 
"The  obliteration  or  cancellation  of  a  por- 
tion of  a  testamentary  paper  by  the  testator 
himself,  is  admitted  to  be  an  equivocal  act, 
the  legal  effect  of  which  generally  depends 
on  extrinsic  proof  of  the  accompanying  cir- 
cumstances indicating  the  intention,  and 
therefore^  although  the  prima  fade  import 


of  an  act  of  cancellation  may  be  that  it  was 
done  animo  revocandi,  yet  that  presumption 
may  be  repelled  by  parol  proof  of  facts  show- 
ing that  the  animus  cancellendi  applied  only 
to  so  much  of  it  as  had  been  actually  can- 
celled." Section  3920  of  the  Code  of  1910 
declares  that  "in  all  cases  of  revocation,  the 
intention  to  revoke  is  necessary  to  make  it 
effectual."  If  the  revocation  referred  to  is 
of  the  entire  will,  it  must  be  an  intention  to 
revoke  the  entire  will.  The  statement  in 
section  3919  that  "such  intention  will  be  pre- 
sumed from  the  obliteration  or  canceling  of 
a  material  portion  of  the  will"  cannot  mean 
a  conclusive  presumption.  If  so,  it  would 
have  been  much  simpler  to  state  that  the  ob- 
literation or  cancellation  of  a  material  por- 
tion of  the  wUl  operated  as  a  cancellation 
of  the  will  as  a  whole.  If  the  obliteration 
or  canceling  of  a  material  part  raises  a 
prima  facie  presumption  of  an  intention  to 
revoke  the  whole,  and  the  Intention  to  revoke 
must  exist  in  all  cases  to  make,  the  revoca- 
tion effectual,  it  cannot  be  held  that  the  tes- 
tatrix revoked  her  entire  will,  whether  she 
Intended  to  do  so  or  not  Parol  evidence  was 
admissible  to  rebut  such  presumption.  In 
Mclntyre  v.  Mclntyre,  120  Ga.  67,  47  S.  B. 
501,  102  Am.  St  Rep.  71,  it  was  held  that 
"joint  operation  of  act  and  intention  is  nec- 
essary to  revoke  a  will."  Dealing  with  the 
subject  of  whether  certain  erasures  and  ob- 
literations were  made  with  intent  to  revoke 
a  will  absolutely,  or  were  dependent  upon 
the  making  of  a  new  will.  Chief  Justice  Sim- 
mons said:  "The  matter  finally  tnma  upon 
the  intention  of  the  testator,  and  no  mere 
presumption  can  be  allowed  to  defeat  this 
intention  when  it  has  been  made  to  appear." 
In  Burge  t.  Hamilton,  72  Ga.  568,  a  wiU, 
as  offered  for  probate,  was  written  on  10 
pages.  Pages  1,  2,  3,  4,  5,  7,  and  9,  were 
clearly  numbered,  and  without  alteration  in 
the  numbering.  On  page  6,  the  numbering 
appeared  to  have  been  changed  from  5  to  & 
On  page  8  the  numbering  appeared  to  have 
been  altered  from  7  to  8.  On  the  last  page 
the  numbering  at  the  top  of  the  page  had 
been  altered  from  11  to  10.  At  the  bottom 
of  this  page  was  the  number  11.  The  entire 
will  was  in  the  handwriting  of  the  testator, 
and  his  signature  was  on  each  of  the  pages. 
Each  page  contained  a  separate  paragraph  of 
the  will.  A  codicil  was  executed,  in  which  it 
was  stated  that  the  will  was  approved,  ex- 
cept as  altered  by  the  codicil.  The  latter 
was  written  on  pages  numbered  12,  13,  and 
14,  and  was  attached  to  the  paper  offered  for 
probate.  Parol  evidence  was  offered  to  show 
that  the  will  was  in  the  same  condition  when 
the  codicil  was  executed  and  attached  to  it  as 
when  it  was  offered  for  probate,  and  that 
the  will  was  executed  as  it  was  offered.  The 
caveators  attacked  it  among  other  reasons* 
because  it  showed  on  its  face  that  a  part  of 
it  was  missing.  The  main  question  discussed 
was  the  admissibility  of  the  evidence^  But 
in  the  course  of  his  opinion,  after  citing  na- 
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merons  anthorltles,  Chief  Justice  Jackson 
said:  "Tbese  references  to  able  text-books 
and' cases  decided  show  that  by  the  English 
law  parol  evidence  is  admissible,  first,  to  ex- 
plain certain  ambiguities;  «  *  •  and, 
sixthly,  that  a  will,  identified  in  part,  will 
not  be  refused  probate  as  to  that  part  because 
of  the  uncertainty  of  other  probable  parts, 
the  contents  of  which  lost  or  missing  parts 
are  unknown.  And  these  adjudications  are 
not  affected  by  or  based  upon  any  statute  of 
Victoria  or  other  modern  law,  but  are  con- 
structions of  the  old  law.  How  do  the  Geor- 
gia statutes  and  adjudications  of  this  court 
affect  this  law?  So  far  from  detracting  from 
its  force,  we  think  that  the  laws  of  this 
state  not  only  confirm  it,  but  enlarge  Its 
scope  in  many  respects."  Under  this  deci- 
sion, if  the  parts  eliminated  could  not  be 
shown,  and  their  contents  were  unknown, 
but  there  was  an  intelligible  testamentary 
paper  remaining,  the  mere  possibility  that  the 
missing  parts  might  have  affected  the  testa- 
mentary scheme  as  a  whole  would  not  pre- 
vent the  probate  of  what  was  left. 

We  thus  reach  the  question,  where  it  can 
be  shown  with  certainty  what  were  the  words 
thus  eliminated,  and  the  statute  does  not 
recognize  such  elimination  as  a  revocation 
pro  tanto,  shall  the  will  be  probated  without 
Buch  words,  or  with  them  reproduced,  so 
that  the  will  shall  stand  as  it  was  before  the 
mutilation?  Under  the  statute  of  Victoria, 
if  the  words  or  clause  were  entirely  ab- 
sent, the  will  would  be  probated  without 
them.  The  cases  already  decided  show  that 
in  the  United  States,  where  statutes  do  not 
recognize  or  authorize  revocation  pro  tanto, 
an  effort  to  cancel,  erase,  or  obliterate  certain 
words  or  clauses  would  simply  be  disregarded, 
and  the  will  would  be  probated  as  if  no  such 
effort  had  been  made,  if  the  obliterated  words 
can  be  ascertained.  In  each  of  the  cases 
which  has  come  to  our  attention,  this  could 
be  ascertained  from  the  face  of  the  paper. 
Magnifying  glasses  and  the  aid  of  expert 
examiners  have  sometimes  been  used  to  aid 
in  deciphering  obliterated  words.  Unless 
the  statute  so  provides,  there  seems  to  be 
no  sound  distinction  in  principle  between 
restoring  words  thus  partly  obliterated  and 
words  completely  obliterated  or  cut  out,  if 
it  can  be  proved  what  they  were.  The  pres- 
ent English  statute  makes  a  distinction. 
The  Georgia  statute  does  not.  Of  course, 
this  may  result  In  admitting  parol  evi- 
dence of  certain  words  obliterated  or  re- 
moved from  the  will.  But  that  is  not  ex- 
traordinary. It  has  been  held  that,  if  a  tes- 
tator, by  accident  or  mistake,  destroys  his 
will  without  intention  to  revoke  it,  it  does 
not  work  a  revocation.  If  not,  how  would 
the  will  be  proved,  save  by  secondary  evi- 
dence? If  a  deed  or  any  other  written  in- 
strument should,  by  reason  of  age  or  ac- 
cidental tearing  or  obliteration,  be  in  such 
condition  that  certain  words  were  illegible 
or  entirdy  missing  from  it«  this  would  not 


destroy  the  whole  instrument,  but  the  miss- 
ing words  would  be  shown  by  the  best  evi- 
dence obtainable.  If  the  paper  were  not  re- 
corded, they  could  be  proved  by  parol.  See 
Hayden  v.  Mitchell,  103  Ga.  431,  434,  30  S. 
E.  287  (where  the  contents,  of  illegible  lines  of 
a  record  were  shown  by  parol).  Suppose  that 
the  testator  should  accidentally  upset  some 
corrosive  substance  upon  his  will,  so  that  cer- 
tain words  should  be  eaten  away,  if  It  could 
be  proved  by  parol  what  such  words  were,  it 
would  neither  render  the  whole  will  void  nor 
require  its  probate  wltliout  such  words.  If, 
then,  an  attempted  revocation  of  a  word  or 
clause  by  obliteration  is  not  permissible,  un- 
der the  statute,  no  sound  reason  appears 
why  such  eliminated  words  should  not  be 
shown  by  extrinsic  evidence,  if  they  can  be 
ascertained,  and  the  will  probated  as  it  was 
before  such  attempted  change  was  made.  In 
Mclntyre  v.  Mclntyre,  120  Ga.  67,  47  8.  B. 
501,  102  Am.  St  Rep.  31,  supra,  some  words 
were  stricken  with  a  pencil  and  slips  of  paper 
were  pasted  over  other  words;  but  it  was 
held  that  the  will  as  executed  originally 
could  be  probated,  if  there  was  no  intention 
to  revoke.  To  hold  that  the  will  must  be 
probated  without  the  words  removed  from 
it,  when  they  can  be  ascertained  or  proved, 
would  destroy  the  effect  of  the  previous  rul- 
ings. 

[4]  4,  5.  -How,  then,  shall  these  rulings 
be  made  practically  effectual?  The  will  is 
offered  for  probate  with  certain  words  cut 
from  it  The  evidence  indicates  that  this 
was  done  by  the  testatrix,  with  no  inten- 
tion to  revoke  the  entire  will,  but  only  cer- 
tain legacies  and  the  appointment  of  one  of 
the  executors,  which  were  affected  by  the 
mutilation.  One  of  the  legatees  whose  name 
was  thus  cut  out  filed  a  caveat  to  the  pro- 
bating of  the  will  with  some  of  it  omitted, 
and  insist^  that  It  should  be  probated  as 
it  stood  before  the  attempted  change.  We 
have  held  that  this  should  be  done,  if  the 
words  removed  can  be  restored  by  evidence. 
Why  should  this  legatee  be  required  to  liti- 
gate to  a  conclusion  these  two  propositions 
separately?  Must  he  obtain  a  Judgment  de- 
claring tJie  will  propounded  not  to  be  the 
will  of  the  testatrix,  when  in  fact  he  con- 
tends that  every  word  of  it  is  a  part  of  her 
will?  Must  he  have  it  rejected  because  a 
part  of  it  is  omitted  when  propounded,  and 
then  begin  a  new  and  distinct  proceeding  to 
have  the  identical  paper,  plus  the  omitted 
words,  adjudged  to  be  the  will?  To  employ 
an  extreme  illustration,  suppose  that  a  will 
as  executed  should  contain  20  pages  of  care- 
fully prepared  devises  and  bequests;  that 
in  one  of  the  items  the  testator  should  say 
that  he  did  not  desire  that  legacy  to  be  paid 
until  six  months  after  his  death;  that  by 
some  means  the  word  "not"  should  become 
obliterated,  and  the  will  should  be  propound- 
ed without  it.  Must  the  other  legatees  fight 
to  a  conclusion  the  probate  of  the  will  con- 
taining legacies  in  their  favor,  and  including 
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all  tbe  other  items  which  they  contend  were 
properly  parts  of  the  will,  and  then  repro- 
pound  the  same  thing  with  tbe  word  "not'' 
restored?  Such  does  not  appear  to  have 
been  the  practice  adopted  in  the  cases  above 
cited.  It  is  true  that  when  a  will  is  offered 
for  probate  and  a  caveat  filed  thereto,  the 
general  question  is  devisavlt  vel  non,  and 
an  entirely  different  will  cannot  be  pro- 
pounded by  the  caveator  in  the  same  pro- 
ceeding. Where  this  is  not  sought  to  be 
done,  but,  in  response  to  the  propounding  of 
a  will  which  shows  on  its  face  that  ^r- 
tain  words  have  been  obliterated  or  cut  from 
it,  the  effort  is  to  show  what  such  words 
were,  so  that  the  will  may  be  probated  in 
its  entirety,  if  it  has  not  been  revoked,  the 
rule  has  no  application.  Rules  of  practice 
are  made  for  the  purpose  of  having  an  order- 
ly and  systematic  trial,  so  that  the  truth 
may  be  reached.  To  hold  as  contended  on 
this  point  would  be  to  make  a  technical  rule 
of  pleading  effective,  not  to  reach  a  trial  on 
the  merits,  but  to  obstruct  it  and  prolong 
litigation  uselessly.  The  case  may  be  some- 
what unique.  But  where  a  lady  undertakes 
to  cut  out  a  legatee  in  her  will  by  means 
of  a  penknife  or  pair  of  scissors  the  situation 
produced  is  unusuaL 

[6]  When  the  case  was  appealed  from  the 
court  of  ordinary  to  the  superior  court,  it 
was  tried  de  novo.  The  superior  court  had 
like  power  in  the  matter  as  the  court  of 
ordinary  originally  had.  Pleadings  which 
could  be  had  in  the  court  of  ordinary  could 
be  had  in  the  superior  court  The  point 
does  not  appear  to  have  been  decided  in 
Georgia.  But  in  Boulette  ▼.  Mulherin,  100 
Ga.  591,  28  S.  B.  291,  two  distinct  papers 
were  offered  as  the  will  of  the  same  testator, 
and  the  cases  thus  arising  were  appealed  to 
the  superior  court,  and  there  consolidated. 
It  was  held  that  it  was  not  error  for  the 
judge  to  consolidate  them,  **and  in  this  man- 
ner have  all  the  issues  disposed  of  by  a  Judg- 
ment binding  and  conclusive  upon  all  the 
parties  before  the  court."  There  is  nothing 
in  the  Code  of  1910,  {  3863,  or  in  Godwin  v. 
Godwin,  129  Ga.  67,  58  S.  B.  652,  in  con- 
flict with  what  is  here  said;  nor  is  it  nec- 
essary to  discuss  the  meaning  of  the  words, 
"without  the  consent  of  the  testator,"  used 
in  that  section,  when  considered  in  connec- 
tion with  reference  to  the  presumption  of 
revocation  In  the  latter  part  tbereof.  In 
the  case  just  cited,  there  was  no  contention 
that  the  testatrix  had  altered  or  revoked  her 
will,  or  that  it  had  been  destroyed,  either 
In  her  lifetime  or  after  her  death.  But  a 
petition  to  probate  a  copy  of  the  will  in  one 
county  merely  showed  that  the  original  had 
been  propounded  for  probate  in  another 
county. 

Judgment  reversed  in  each  case.  All  the 
Justices  concur. 


(9  Oa.  App.  COO 

STEPHENS  V.  liDUBERMILC  et  aL 
(No.  3^28.) 

(Oourt  of  Appeals  of  Georgia.    Ang.  4»  1911.) 

(SyUahuM  5y  the  Oourt.) 

1.  Justices  of  the  Pkage  (|  206*)— Rxvisw 
OF  Decisions— Obbtiorabi. 

It  is  not  error  for  the  court  to  refuse  to 
continue  a  certiorari  case.  In  order  that  the  jus- 
tice of  the  peace  may  have  farther  time  in 
wliich  to  malce  answer  to  certain  exceptions 
which  have  been  filed,  where  it  appears  that  the 
exceptions  were  filed  at  a  previous  teim  of  the 
court,  and  an  order  ordering  the  magistrate  to 
reanswer  was  talcen  at  that  time,  and  that  no 
copy  of  the  exceptions  and  of  the  Judge's  order 
bad  ever  been  served  upon  the  magistrate, 

[Ed.  Note.— For  other  casest  see  Justices  of 
the  Peace,  Dec  Dig.  f  206.*1 

2.  Justices  of  tub  Peace  (f  208*)— Bevibw 
OF  Decisions— Oebtiobabi. 

The  judge  of  the  superior  court  did  not  err 
in  refusing  to  sustain  the  certiorari  on  account 
of  the  alleged  improper  refusal  of  the  magistrate 
to  continue  the  case,  as,  under  the  testimony 
submitted  on  the  motion  for  continuance,  only 
a  question  of  discretion  was  presented. 

[Ed.  Note.— For  other  casM,  see  Justices  of 
the  Peace,  Cent.  Dig.  I  817;  Sec  Dig.  |  208.*1 

3.  EVIDXNOB  (t  317*)— HEAB8AT— Aj>iaB8IBIL- 
ITY. 

A  witness  testified  as  to  the  conduct  of  a 
dog,  and  referred  to  this  dog  as  the  defendant's 
dog.  The  witness  further  said  that  be  knew 
that  it  was  the  defendant's  dog,  because  be  had 
seen  it  at  another  person's  house,  and  that  pe^ 
son  had  told  him  that  it  was  tbe  defendant's 
dog.  Held,  that  while,  standing  alone,  this 
testimony  would  have  been  hearsay  and  inad- 
missible, still  it  became  competent,  when  it  was 
supplemented  by  the  testimony  of  the  person  at 
whose  house  the  dog  was  seen  to  the  effect  that 
the  dog  which  was  seen  there,  and  which  be 
had  told  the  other  witness  was  the  defendant's 
dog,  was  in  fact  the  defendant's  dog.  Cabaniss 
V.  State,  8  Ga.  App.  129  (16),  68  S.  B.  849. 

[Ed.  Note.— For  other  cases,  see  Evidenceb 
Cent  Dig.  §|  1174-1192;  Dec  Dig;  |  317.^] 

4.  SUTFICIENCT  OF  EVIDENCE. 

The  evidence,  though  conflicting,  authorised 
the  verdict 

Error  from  Superior  Court,  Habenbam 
County;   J;  J.  Kimsey,  Judge. 

Action  by  T.  A.  Loudermllk  and  others 
against  R.  D.  Stephens.  From  a  Judgment 
for  plaintiffs,  defendant  brings  error.  Af* 
firmed. 

MoMillan  ft  Erwln,  for  plaintiff  in  error. 
J.  C.  Edwards,  for  defenc(ants  in  error. 

EUSSELL,  J.    Judgment  affirmed. 


(S  Ga.  App.  CSS) 

BATON  V.  STATBl    (No.  2,972.) 
(Court  of  Appeals  of  Qeorgla.    Aug.  4,  1911.) 

{SyUalnf  hy  ike  ComrU) 

1.  Fl8R  (I  13*)~-Offbnsb8  — OBSTBUOnOll  ov 

Stbeaic  bt  Nets 

Section  603  of  the  Penal  Code  of  1910  for- 
bids the  putting  of  an  obstruction  in  any  river, 
creek,  or  fresh  water  drain,  for  the  purpoee 
of  catching  fish,  unless  at  least  10  feet  in  the 
case  of  rivers,  and  one-third  of  the  main  chan- 
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Del  in  the  oam  of  creeks,  li  left  open  for  the 
free  passage  of  the  fish.  The  section  excepts 
dams  for  millizig  or  manufacturing  purposes, 
hut  this  exception  does  not  render  lawful  the 
use  of  a  fall  trap  in  the  tailrace  below  the  mill 
wheel,  where  a  milldam  runs  entirely  across  the 
main  channel  of  a  creek,  except  at  the  small 
«pace  where  the  wheel  is  located. 

[Ed.  Note.— For  other  cases,  see  Blah,  Gent 
Dig.  §§  22-24;  Dec.  Dig.  |  13.*] 

2.   SirFFICIENOT  OF  BVIDSNCE. 

The  evidence  was  sufficient  to  authorize 
the  jury  to  find  that,  while  the  creek  in  guea- 
tion  had  many  prongs  or  channels,  the  defend- 
'ant  had  unlawfully  obstmcted  the  main  channel 
with  a  dam  and  fish  trap. 

Error  from  Superior  Gourt,  Terrell  Ckinnty; 
W.  0.  Worrell,  Judge. 

Dan  Eaton*  was  convicted  for  illegally  ob- 
«trnctlng  a  river  for  purpose  of  catching 
flsh,  and  brings  error.    Affirmed. 

W.  H.  Gnrr,  for  plaintiff  in  error.  X  A. 
(Laing,  Sol.  Gen.,  and  R.  B.  Arnold,  for  the 
State. 

RUSSELL,  J.    Judgment  affirmed. 


(9  Oa.  App.  5ftD 

SOUTHERN  BY.  00.  v.  DAVIS.    (No.  8,014.) 
<Oourt  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(Sylldbua  hy  the  Court,) 

JUSnOES    OF   THI   Peagb    <|   159*)— APPBAIt- 
.     SUFFICIJCIVCT  OF  BOND. 

A  liberal  construction  should  be  given  to 
appeal  bonds;  and,  where  the  language  of  the 
appeal  bond  is  sufficient  to  afford  ample  pro- 
.  tection  to  the  appellee  in  the  event  he  prevails 
in  the  suit,  the  appeal  should  not  be  dismissed 
on  the  ground  that  the  statute  was  not  complied 
with  in  the  technical  execution  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  550-578;    Dec.  Dig.  | 

Error  from  Superior  Court,  Ployd  Coun- 
ty; John  W.  Maddox,  Jndge. 

Action  by  J.  M.  Davis  against  the  South- 
ern Bailway  Company.  From  a  judgment 
for  plaintiff  before  a  Justice,  defendant  ap- 
peals. Appeal  to  the  superior  court,  and, 
from  an  order  dismissing  the  appeal,  It  brings 
•error.    Beversed. 

Maddox,  McCamy  &  Shumate  and  Geo. 
A.  H.  Harris  ft  Son,  for  plaintiff  In  error. 
Eubanks  ft  Mebane,  for  defendant  in  error. 

HILL*  G.  J.  Davlff  brought  suit  in  a  jus- 
tice court  against  the  Southern  Bailway 
Company  to  recover  damages  for  the  killing 
of  his  steer.  From  an  adverse  judgment, 
the  railway  company  entered  an  appeal  to 
a  jury  In  the  superior  court 

The  appeal  bond  was  as  follows:  '*J.  M. 
Davis  V.  Southern  Bailway  Company.  Jus- 
tice court  of  1569th  Dlst  G.  M.,  Floyd  coun- 
ty, G^.  Suit  for  killing  steer.  Judgment 
tot  Flff.  for  $75.00.  Now  comes  the  defend- 
ant in  the  above-stated  case,  and,  being  dls- 
flatlsfled  with  the  judgm^it  rendered  there- 


on, and  within  the  tfme  allowed  by  law, 
after  paying  all  costs,  enters  this  Its  appeal 
to  a  jury  in  the  superior  court  of  Md  coun- 
ty, and  brings  J.  G.  Early  and  tenders  him 
as  security  on  the  appeal  bond.  Oct  16,  1909. 
Southern  Bailway  Co.,  by  Its  attorney,  Geo. 
A.  Harris,  Jr.,  Principal.  [Seal.]  J.  G. 
Early,  Security.    [Seal.]" 

The  judge  of  the  superior  court  dismissed 
the  appeal,  holding  that  the  above  bond  was 
not  sufficient,  because  it  did  not  contain  the 
words  "for  the  eventual  condemnation  mon- 
ey.** The  judgment  dismissing  the  appeal  la 
assigned  as  error. 

We  think  the  exception  Is  weU  taken,  and 
that  tlie  appeal  should  not  have  been  dis- 
missed for  this  reason.  The  liability  of  the 
secority  on  an  appeal  bond  is  fixed  by  law. 
The  purpose  of  the  bond  is  to  protect  the 
appellee  in  the  event  the  appellant  does  not 
succeed  in  the  appeal  and  Is  not  able,  or  for 
any  reason  refuses,  to  pay  the  judgment 
against  him  rendered  by  the  superior  court. 
Under  the  terms  of  the  bond  in  this  case.  It 
a  final  judgment  had  been  rendered  against 
the  appellant,  can  It  be  doubted  that  the 
bond  would  have  been  sufficient  to  hold  the 
surety  thereon  and  to  compel  him  to  pay  the 
final  judgment?  The  bond  stated  the  amount 
of  the  judgment  rendered  against  the  appel- 
lant in  the  court  below,  and  the  security, 
when  he  signed  the  bond,  must  have  known 
that  he  obligated  himself  to  pay  as  security 
on  the  appeal  bond,  which  could  have  no 
other  meaning,  except  that  as  tecirrity  be 
obligated  himself  to  pay  the  final  judgment 
against  his  principal.  In  other  words,  we 
think  that  the  language  of  the  bond  ffied 
in  this  case  and  approved  by  the  justice  of 
the  peace,  "as  security  on  the  appeal  bond,** 
is  equivalent  to  the  words,  "as  security  for 
the  eventual  condemnation  money.*' 

In  the  case  of  Shirley  v.  Price,  80  Ga. 
328,  the  Supreme  Court  held  that  the  words 
"I  stand  security  on  the  appeal  of  the  above 
stated  case,*'  signed  by  the  security  and  fol- 
lowing a  statement  of  the  case  and  of  the 
judgment  entered  therein  and  the  appeal  en- 
tered therefrom,  was  equivalent  to  the  words, 
"I  stand  security  for  the  eventual  costs  and 
condemnation  money." 

in  Hays  v.  Eubanks,  125  Ga.  852,  54  S.  B. 
174,  In  discussing  the  statutory  requirements 
as  to  appeal  bonds,  the  following  significant 
language  is  used:  "A  reasonable  intendment 
and  liberal  construction  has  heretofore  be^i 
uniformly  given  to  appeal  bonds,  which  are 
not  governed  by  the  strict  roles  applicable 
to  technical  pleading^  but  which  are  to  be 
held  legally  sufficient  whenever  there  has 
been  a  substantial  compliance  with  statutory 
requirements  on  the  part  of  the  appellant, 
and  t^e  contemplated  protection  to  which 
the  (^poslte  party  la  entitled  is  thereby  af- 
forded him.**    • 


«Foroth4 
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The  appeal  bond  In  the  present  case  was 
sufficient, to  have  afforded  ample  protection 
to  the  appellee  in  the  event  the  appellant  did 
not  succeed  in  its  appeal.  See  Smith  v. 
Jackson,  122  Ga.  857,  50  S.  E.  930;  Hendrix 
V.  McBumey,  70  Ga.  525;  and  Seymour  v. 
Howard,  15  Ga.  110.  Besides,  if  the  ap- 
peal bond  in  this  case  had  been  deficient  for 
the  reasons  stated,  an  opportunity  should 
have  been  afforded  for  an  amendment  there- 
of.   Civil  Code,  1910,  8  5707. 

Judgment  reversed. 

(9  Qa.  App.  621) 

FACE  T.  GEO.  A.   H.  HARRIS  &  SON. 

(No.  3,414.) 

(Court  of  Appeals  of  Georgia.     Aug.  4,  1911.) 

(SylldhuM  hy  the  Court.) 

Appeal  and  EIbbob  (§  14*)— Second  Wbit  of 
Ebrob. 

Only  one  writ  of  error  will  lie  in  favor  of 
the  same  party  to  the  same  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  48-58;    Dec.  Dig.  §  14.*] 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddoz,  Judge. 

Action  between  J.  R.  Pace  and  others  and 
George  A.  H.  Harris  &  Son.  From  the  judg- 
ment, Pace  brings  error.    Dismissed. 

C.  I.  Carey,  for  plaintiff  in  error.  M.  B. 
Bubanks,  for  defendants  in  error. 

POWB[I^,  J.  The  defendant  in  error  has 
moved  to  dismiss  the  writ  of  error,  be- 
cause it  is  the  second  writ  of  error  to  the 
same  final  judgment  The  plaintiff  in  error 
resists  the  motion.  He  candidly  admits  that 
before  he  secured  the  signature  of  the  judge 
to  the  present  writ  of  error  he  had  previously 
presented  to  the  judge  another  bill  of  excep- 
tions, which  had  been  duly  certified  by  the 
judge  (and  under  the  practice  in  this  state 
the  certificate  of  the  judge  to  the  bill  of 
exceptions  constitutes  the  writ  of  error)  and 
served  on  opposing  counsel,  and  that  owing 
to  the  contention  of  counsel  for  the  defend- 
ant in  error  that  certain  matters  had  been 
incorrectly  stated,  to  the  prejudice  of  the  de- 
fendant in  error,  he  did  not  file  that  bill  of 
exceptions,  but  presented  the  one  now  before 
us,  eliminating  the  objectionable  features, 
and  procured  it  to  be  certified,  served,  and 
filed.  He  asserts,  however,  that  this  court 
is  without  power  to  discover  that  this  is  a 
second  bill  of  exceptions  to  the  same  judg- 
ment He  asserts  that  it  is  not  disclosed  on 
the  face  of  the  record  that  this  is  not  the 
original  bill  of  exceptions,  and  that  we  have 
no  power  to  ascertain  facts  dehors  the  rec- 
ord. However,  on  examining  the  record  we 
do  find  evidence  of  the  presentation,  signing, 
and  service  of  the  former  bill  of  exceptions. 
There  is  in  the  record  a  supplemental  certifi- 
cate of  the  nature  provided  for  by  Civil 
Code  1910,  i  6149.    It  is  duly  entitled  in  the 


cause,  is  dated  April  8,  1911,  and  Its  recitals 
clearly  disclose  the  existence  and  service  of 
the  prior  bill  of  exceptions  sued  out  by  the 
present  plaintiff  in  error.  As  the  certificate 
to  the  present  bill  of  exceptions  bears  date  of 
April  12,  1911,  this  cannot  be  the  first  writ 
of  error  in  the  case.  Besides,  this  court,  fol- 
lowing a  well-established  custom  of  the  Su- 
preme Court,  has  a  way  of  legally  finding 
out  some  things  which  are  dehors  the  record. 
In  matters  affecting  the  Jurisdiction  of  the 
court  and  in  a  number  of  similar  instances; 
when  the  attention  of  the  court  is  called  to 
the  probable  existence  of  some  matter  rest- 
ing within  the  knowledge  of  the  parties  or 
counsel  to  the  case,  but  not  appearing  in  the 
record,  the  court  issues  a  rule  requiring  par- 
ties or  counsel  to  answer  under  oath  whether 
the  alleged  or  supposed  fact  is  or  is  not 
true.  If  the  answers  filed  present  an  issue 
of  fact,  the  court  cannot  settle  that  issue; 
but,  if  the  fact  be  conceded,  the  court  acts 
upon  the  admissions  of  the  parties.  So  in 
this  case,  in  view  of  the  frank  admissions 
of  counsel  for  the  plaintiff  in  error  the  court 
would  have  no  difficulty  in  obtaining  the 
facts,  even  If  they  did  not  appear  <»  the 
face  of  the  record. 

Because  of  the  motive  which  induced  the 
attorney  for  the  plaintiff  in  error  to  let  his 
first  bill  of  exceptions  go  by  and  to  present 
the  second  bill  to  the  same  Judgment,  and 
because  we  dislike  to  penalize,  as  it  were. 
an  effort  to  be  extra  fair,  we  are  reluctant 
to  dismiss  the  bill  of  exceptions  on  the 
ground  stated;  but  a  dismissal  seems  to  be 
imperative.  When  the  judge  once  certifies 
a  bill  of  exceptions  in  a  case,  he  cannot  there- 
after certify  another  for  the  same  party  as 
to  the  same  judgment  Perry  v.  Central 
Railroad,  74  Ga.  411;  Marshall  ▼.  Livingston, 
77  Ga.  21  (5);  Scott  ▼.  Central  Railroad,  77 
Ga.  450.  We  may  say,  however,  that  we 
have  also  examined  the  case  on  its  merits, 
and  that,  even  if  we  did  not  dismiss  the 
bill  of  exceptions,  the  same  substantial  end 
would  be  reached,  for  we  would  have  to  af- 
firm the  judgment  anyway. 

Writ  of  .error  dismissed. 


(9  Oa.  App.  623) 

BURTON  V.  STATE.    (No.  3,483.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1911.> 

(SyllahuM  hv  the  Court.) 

Criminal  Law  (8  1111*>— AppeaI/— Recobo— 
Proceedings  on  Motion  fob  New  Triai.. 
The  final  order  in  the  case,  to  which  the 
exception  relates,  is  as  follows:  "It  appearing 
that  no  brief  of  the  evidence  has  been  prepared 
and  filed  in  the  within  case,  and  that  no  service 
of  this  motion  was  made  on  the  solicitor,  it  is 
hereby  ordered  that  the  motion  for  new  trial  be 
and  the  same  is  hereby  dismissed."  Nothing 
in  the  record  contradicts  the  recitals  of  facts 
contained  in  this  order,  though  the  order  orig- 
inally continuing  the  motion  provided  that  the 
brief  of  the  evidence  should  be  prepared  and 
presented  for  approval  at  the  time  set  for  the 
-I.  ■   ■ ..  ■-  ■  I   ■  ......  I  I »h  I. 
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faeario^,  and  filed  In  the  office  of  the  clerk  with- 
in 10  days  thereafter.  Held  that,  if  the  brief 
of  eTidence  had  been  prepared  and  presented  in 
time,  the  fact  that  it  was  not  lodged  in  the 
office  of  the  clerk  for  filing  would  not  have  been 
ground  for  dismissal  of  the  motion,  but  that, 
as  the  record  nowhere  disdoses  that  it  was  ever 
prepared  or  presented,  the  judgment  dismissing 
tbe  motion  on  the  day  set  for  the  hearing  will 
not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2894-2806;  Dec.  Dig.  | 
nil.*] 

Error  from  City  Court  of  Millen;  W.  H. 
Davis,  Judge. 

W.  A.  Burton  was  convicted  of  crime,  and 
brings  error.    Afllrmed. 

Anderson  &  Rabb,  for  plaintiff  In  error. 
Jas.  A  Dixon,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(9  Oa.  App.  610) 

MIXON  Y.  WALKER  &  WALKER. 
(No.  3,257.) 

(Court  of  Appeals  of  Georgia.     Aug.  4»  1911.) 

(Bylldbut  hy  the  Court,) 

1.  Gaming  (|  19*)— Considebation  fob  Non 
— LEQALmr. 

An  agent  cannot  recover  from  his  principal 
money  which  he  has  advanced  for  the  purchase 
of  cotton  futures  for  the  principal;  hence, 
such  a  transaction  cannot  be  successfully  as- 
serted as  supplying  any  part  of  the  considera- 
tion of  a  promissory  note  given  to  secure  fa- 
tare  advances. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  8|  39-44;   Dec  Dig.  19.*] 

2.   GaMINO   (I  19*)«-C0NSIDKBATI01T  FOB  NOTE 

—Legality. 

Where  a  planter  gives  to  a  factor  bis 
promissory  note  for  supplies  and  money  to  be 
furnished  him  for  the  making  of  his  crops,  and 
the  factor  furnishes  him  some  money  for  that 
purpose,  and  thereafter,  at  the  direction  of  the 
planter,  pays  oat  other  simis  for  tbe  purchase 
of  cotton  futures  for  the  planter's  benefit,  the 
promissory  note  will  be  upheld  only  as  to  the 
money  advanced  for  the  purpose,  other  than 
the  purchase  of  cotton  futures. 

[Ed.  Note.— For  other  cSses,  see  Gaming, 
Cent.  Dig.  ||  39-44 ;  Dec  Dig.  i9.*] 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  Walker  &  Walker  against  R.  M. 
Mixon.  From  a  Judgment  for  plaintiffs  de- 
fendant brings  error.    Affirmed  on  condition. 

E.  H.  Callaway,  for  plaintiff  in  error. 
Wm.  H.  Barrett,  for  defendants  in  error. 

POWELL,  J.  [1, 2]  To  state  thus  much  of 
the  facts  will  be  sufficient  to  Illustrate  the 
point  which  is  decided  and  which,  as  we  see 
it,  controls  the  case.  On  March  3,  1908,  Mix- 
on  gave  to  Walker  &  Walker  his  promissory 
note  for  $1,053.33,  the  $63.33  representing  in- 
terest Mixon  was  a  planter  and  Walker  & 
Walker  were  factors.  This  note  did  not  rep- 
resent any  then  existing  indebtedness,   but 


was  s:iven  for  the  purpose  of  securing  advanc- 
es of  money  to  be  made  from  time  to  time 
by  Walker  &  Walker,  in  order  to  enable  Mix- 
on  to  make  his  crops.  On  the  day  the  note, 
was  given,  he  got  $500,  and  on  April  4  he  got 
$250  additional.  With  the  exception  of  tbe 
sums  which  were  paid  out  by  WcJker  & 
Walker  In  the  purchase  of  cotton  futures,  as 
will  be  hereafter  explained,  nothing  further 
was  advanced.  At  the  time  this  note  was 
given,  Mixon  had  77  bales  of  cotton  in  the 
warehouse  of  Walker  &  Walker,  on  which 
they  had  made  advances.  They  were  in- 
structed by  Mixon  to  sell  this  cotton  and  buy 
100  bales  of  cotton  futures.  The  sale  of  the 
spot  cotton  somewhat  more  than  paid  the 
amount  of  Mlxon's  account,  and  left  a  fund 
to  his  credit  on  the  account,  if  .we  leave  the 
note  transaction  out  of  consideration.  In 
keeping  up  the  margins  on  the  futures  con- 
tract which  they  bought  for  Mixon,  the 
Messrs.  Walker  paid  out  $900,  and  the  fu- 
tures contract  was  closed  out  with  that  much 
loss.  The  testimony  may  make  some  issue 
as  to  whether  the  $500  and  the  $250  which 
Mixon  drew  were  advanced  to  him  upon  the 
note  of  $1,000,  or  were  paid  to  him  out  of  the 
proceeds  of  his  spot  cotton,  but  we  take  the 
verdict  of  the  Jury  as  settling  that  in  favor 
of  the  Messrs.  Walker.  In  their  petition  the 
plaintiffs  conceded  that  the  full  amount  of 
the  $1,000  had  not  been  advanced ;  at  least 
they  only  claimed  $824.01,  with  interest  from 
the  maturity  of  the  note,  and  this  amount 
the  jury  allowed  them. 

As  we  view  this  case,  it  all  turns  upon  the 
question  as  to  how  much  the  Messrs.  Walker 
can  be  considered  as  having  lawfully  advanc- 
ed to  Mixon  upon  the  $1,000  note.  If  they  had 
in  their  hands  moneys  arising  from  the  pro- 
ceeds of  Mixon's  cotton,  and  he  authorized  or 
directed  them  to  expend  it  in  the  purchase  of 
cotton  futures,  and  they  so  spent  it,  he  could 
not  recover  it  back  from  them  in  a  direct 
action,  nor  could  he  set  off  the  sum  so  ex- 
pended by  them  by  causing  it  to  be  credited 
upon  this  note.  Benton  v.  Singleton,  114  Ga. 
548  (3),  40  S.  E.  811 ;  Qarke  v.  Brown,  77 
Ga.  606,  4  Am.  St  Rep.  98.  On  the  other 
hand,  the  rule  is  well  settled  that,  ''when  a 
broker  is  privy  to  such  a  wagering  con- 
tract, and  brings  the  parties  together  for 
the  very  purpose  of  entering  the  illegal 
agreement,  he  is  particeps  criminis,  and  can- 
not recover  for  services  rendered,  or  losses 
incurred  by  himself  in  forwarding  the  trans- 
action." Irwin  V.  Williar,  110  U.  S.  499, 
4  Sup.  Ct.  160,  28  L.  Ed.'  225,  quoted  and 
applied  in  National  Bank  v.  Cunningham,  75 
Ga.  366,  in  which  it  was  concretely  held 
that,  ''where  a  note  was  given  to  brokers  for 
money  which  was  to  be  expended  by  them  in 
purchasing  cotton  futures  for  and  on  ac- 
count of  the  maker,  and  no  money  went  into 
his  hands,  such  note  was  void."  Bee,  also, 
Walters  y.  Comer,  79  Ga.  796,  6  S.  E.  292. 
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Following  this,  It  was  held,  In  Benson  v. 
Dublin  Warehouse  Co.,  99  Ga.  803,  25  S.  E. 
645,  that  "a  promissory  note  given  for  money 
which  had  been  advanced  by  the  payee  to 
the  maker,  to  be  used  'as  margins  in  specu- 
lating in  cotton  futures,'  and  which  the 
lender  had,  in  the  maker's  behalf,  in  fact 
'placed*  for  this  purpose,  is  void;  and  its 
payment  cannot,  either  as  against  a  principal 
or  a  surety  thereon,  be  enforced  by  suit." 
See,  also.  Singleton  v.  Bank  of  Monticello, 
113  Ga.  527,  38  S.  B.  947. 

Now  let  us  apply  these  principles  of  law  to 
the  facts  of  the  present  case.  The  note  for 
the  $1,000  was  given  upon  no  present  consid- 
eration; the  consideration  was  to  consist  in 
advances  to  be  made  in  the  future.  At  the 
time  the  note  "Was  given,  it  was  not  intended 
to  be  a  part  of  any  wagering  transaction,  and 
therefore  was  not  wholly  void,  as  the  note  in 
the  Benton  Case,  supra,  was  held  to  be  under 
the  particular  facts  there  stated.  However, 
notes  made  for  future  advances  are  not  col- 
lectible according  to  the  amount  stated  on 
their  faces,  unless  those  amounts  have  been 
actually  and  lawfully  advanced.  In  other 
words,  if  one  gives  a  note  for  $1,000  to  cover 
advances  to  be  made  in  the  future,  and  gets 
under  it  only  $500,  the  payee  of  the  note  can 
only  recover  the  $500  and  the  interest  It 
follows  that  this  note  was  valid  and  collect- 
ible to  the  amount  of  the  $750  which  was  ad- 
vanced on  it  for  legitimate  purposes,  and  for 
the  interest  on  the  $750.  (In  passing,  it  may 
be  said  that  interest  on  the  entire  $1,000 
might  have  been  collected  if  the  plaintiffs  on 
the  defendant's  demand  had  furnished  the  en- 
tire $1,000  during  the  course  of  the  year.  For, 
as  we  understand  it,  where  a  note  is  given  to 
secure  advances  of  money  to  be  made  and  the 
money  is  at  the  borrower's  command  as  he 
may  need  it,  interest  may  bie  charged  on  the 
full  amount  thus  set  apart  for  him  from  the 
time  the  note  is  given  and  the  money  put  at 


his  disposal;  but  in  this  case  the  plalntlfl^ 
refused  to  let  the  defendant  lutve  beyond 
what  they  had  already  advanced.) 

In  order  to  make  the  plaintiffs'  demand  as- 
much  as  the  Jury  allowed  them,  it  is  necessa- 
ry to  add  in  some  of  the  money  (a  small 
amount,  it  is  true,  and  yet  enough  to  be  mate- 
rial) which  they  paid  out  for  the  cotton  fu- 
tures ;  and  this  cannot  be  done.  If  they  had 
paid  this  money  over  to  Mizon  and  he  had 
bought  the  futures,  or  perhaps  if  they  had 
merely  placed  the  money  to  his  credit  and 
had  honored  his  drafts  in  favor  of  others  of 
whom  the  futures  were  bought,  they  might 
recover  as  to  these  items,  under  the  doctrine 
announced  in  the  case  of  Singleton  v.  Bank 
of  Monticello ;  but  the  fact  is  they  were  par- 
ticeps  criminis ;  they  actively  ofBdated  in  the 
buying  of  the  futures,  and  they  cannot  supply 
any  part  of  the  consideration  of  this  note  by 
showing  that  they  advanced  money  in  any 
such  way.  The  result  is  that  we  afQrm  the 
judgment,  on  condition  that  the  plaintiflSs  will 
write  off  from  their  Judgment  all  in  excess  of 
$760,  and  the  Interest  thereon^  from  the  date 
of  the  note. 

It  was  argued  on  the  part  of  the  defoid- 
ants  in  error  that  the  plaintiff  In  error  did 
not  successfully  show  the  illegality  of  these 
future  contracts ;  that  he  did  not  show  that 
they  were  not  such  contracts  as  contemplated 
a  bona  fide  purchase  and  consequent  delivery 
of  the  cotton.  Without  reciting  all  of  the 
facts  that  appear  In  the  record,  we  deem  It 
sufficient  to  say  that  it  is  too  clear  to  ad- 
mit of  any  doubt  that  mere  speculation 
and  not  legitimate  dealing  was  involved  In 
these  cotton  future  transactions.  The  proof 
of  this  element  is  as  clear  as  it  is  in  any 
of  the  cases  which  we  have  cited  above, 
and  in  all  of  them  the  Illegality  of  the 
transaction  is  either  assumed  or  directly 
stated. 

Judgment  affirmed  cm  oondltloiL 
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MEANS  ▼.  McPHAIL. 

(Saprexne  Court  of  Soath  Carolina.    Aug. 

10,  1911.) 

Appeal  AND  Erbob(|  1094*)— Rjevixw— Find- 
ings OF  Fact. 

A  judgment  of  the  circuit  court  affirming 
on  queetioni^  of  fact  a  Ju^^ent  of  a  magistrate 
It  not  reviewable. 

[Ed.  Note.— For  other  cases,  fee  Appeal  and 
Error,  Cent  Dig.  {{  43^M352;    Dec.  Dig.  f 

Appeal  from  Conunon  Fleas  Circuit  Court 
of  Anderson  County;   Geo.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Action  by  A.  G.  Means  against  D.  B.  Mc- 
Phail.  A  judgment  of  the  magistrate  for 
plainticr  was  affirmed  by  the  Circuit  Court, 
and  defendant  appeals.    Dismissed. 

Martin  &  Earle,  for  appellant  A  H.  Dag- 
nail,  for  respondent 

HYDRICK,  J.  This  appeal  is  from  a  judg- 
ment of  the  circuit  court  affirming  a  magis- 
trate's judgment  upon  questions  of  fact  which 
this  coutt  has  no  jurisdiction  to  review. 

Appeal  dismissed. 

JONES,  O.  J.,  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 

(90  a  C.  tt9) 

HODGE  V.  ATLANTIC  COAST  LUMBER 
.    CORPORATION; 

(Supreme  Court  of  South  Carolina.     July  81, 

1911.) 

1.  JuDomNT  (I  6T2*)^Rks  Judicata. 

While  a  judgment  sustaining  a  demurrer  to 
the  complaint  would  not  bar  another  action,  in 
BO  far  as  the  demurrer  went  to  the  insufficiency 
of  the  allegati(m8»  it  would  bar  a  second  action 
between  the  same  parties  for  the  same  cause,  if 
the  demurrer  was  based  upon  the  ground  that 
the  complaint  showed  affirmatively  that  plain- 
tiff was  not  entitled  to  recover. 

FEd.  Note.— 'For  other  cases,  see  Judament 
Cent.  Dig.  Hi  3047-1049 ;   Dec.  Diff.  S  672.*] 

2.  JuDoiOENT  (I  666*)— Res  Jttdioata. 

An  order,  m  a  former  action  between  the 
same  parties  for  the  same  cause,  sustaining  a 
demurrer  to  the  complaint  on  the  ground  that 
it  showed  affirmatively  that  plaintiff  was  not 
entitled  to  recover,  precludes  the  Supreme  Court 
from  inquiring  on  a  second  trial  the  nature  of 
the  allegations  of  the  complaint  demurred  to. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1167;   Dec  Dig.  |  656.*] 

8.  Appeal  and  Ebbob  (I  868*)— Nkobssftt  op 
Appbal. 

There  being  no  appeal  from  the  conclusion 
of  the  trial  court  In  tois  trial  that  the  order 
in  a  former  trial  sustained  the  grounds  of  de- 
murrer to  the  complaint,  the  Supreme  Court  is 
bound  by  such  conclusion. 

and 


[Ed.  Note.— For  other  cases,  see  Ap' 
Error,  Cent  Dig.  f  3487;  Dec  Dig.  f  I 


.♦] 


4.  Nboliobnob  (S  68*) — Pbozhcatb  Causk— 
AociDSNTAL  Injuries. 

If  intestate,  while  a  licensee  or  a  tres- 
passer, was  injured  by  the  accidental  breaking 
of  defendant's  machinery  while  used  in  ordinary 


course  of  its  business,  defendant  will  not  be  lia- 
ble therefor. 

[Ed.  Note.— For  other  cases,  see  NegUgenoer 
Cent  Dig.  M  aO.  81;  Dec  Dig.  I  63.*] 

S,  PlBADINO  d  246*)  —  INJX7BIBB  —  AmBND-^ 
MENTS. 

An  allegation  of  the  complaint,  in  an  ac- 
tion for  personal  Injuries  by  the  accidental 
brealiing  of  machinery  while  on  defendants 
premises,  may  be  amended  so  as  to  show  that 
the  injuries  were  not  accidental;  amendment 
being  the  proper  remedy. 

[Kd.  Notp— For  other  eases,  see  Pleading, 
Cent  Dig.  99  676-^688 ;   Dec  Dig.  9  246.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  County;  Geo.  W.  Gage,  Judge. 

•TTo  be  officially  reported." 

Action  by  A.  O.  Hodge,  administrator  of 
the  estate  of  J.  J.  Hodge,  against  the  Atlan- 
tic Coast  Lumber  Corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wlllcoz  &  Willcoz,  Henry  E.  Davis,  and  Le 
Grand  G.  Walker,  for  appellant  Legare  A 
Holman  and  W.  H.  Parker,  for  respondent 

HTDRICK,  J.  [1]  This  appeal  presents 
the  following  question.  Does  a  Judgment  dis- 
missing a  complaint  on  a  demurrer,  based 
on  the  ground,  among  others,  that  the  com- 
plaint alleges  facts  which  affirmatively  show 
that  plaintiff  is  not  entitled  to  recover,  bar 
a  second  action  between  the  same  parties  for 
the  same  cause? 

In  Duke  v.  Tel.  Ca,  71  S,  C  101,  60  S.  E. 
675,  the  court  ruled  that  a  judgment  dismiss- 
ing a  complaint  on  demurrer,  because  of 
the  omission  of  an  allegation  essential  to 
tbe  cause  of  action,  does  not  bar  a  second 
action  in  which  the  necessary  allegation  is 
supplied.  The  reason  is  that  the  merits  of 
the  case,  as  disclosed  in  the  second  actloUr 
were  not  heard  and  decided  in  the  first. 

But  the  authorities  cited  by  the  court  in 
that  case  recognize  this  distinction:  That 
where  the  complaint  is  dismissed,  not  be* 
cause  of  the  omission  of  a  materia]  allega- 
tion, but  because  of  •  the  affirmation  therein 
of  facts  which  show  that  plaintiff  is  not  en- 
titled to  recover,  a  second  action  is  barred, 
because  the  first  was  necessarily  a  decision; 
upon  the  merits.  In  Gould  y.  EvansviUe. 
etc,  R.  Co.,  91  U.  S.  526,  23  li.  Ed.  416,  the 
court  deduces  these  conclusions  from  the 
authorities :  "(1)  That  a  judgment  rendered 
upon  demurrer  to  the  declaration  or  to  a 
material  pleading,  setting  forth  the  facts^ 
is  equally  conclusive  of  the  matters  con- 
fessed by  the  demurrer  as  a  verdict  finding 
the  same  facts  would  be,  since  the  matters 
in  controversy  are  established  in  the  former 
case,  as  well  as  in  the  latter,  by  matter  of 
Tecord;  and  the  rule  is  that  facts  thus 
established  can  never  after  be  contested  be- 
tween the  same  parties  or  those  in  privity 
with  them.  (2)  That  if  judgment  is  rendered 
for  the  defendant  on  demurrer  to  the  dedar- 
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ation,  or  to  a  material  pleading  In  chief, 
the  plaintiff  can  never  after  maintain  against 
the  same  defendant  or  his  privies  any  sim- 
ilar or  concurrent  action  for  the  same  cause 
upon  the  same  grounds  as  were  disclosed  In 
the  first  declaration,  for  the  reason  that 
the  judgment  upon  such  a  demurrer  deter- 
mines the  merits  of  the  cause,  and  a  final 
judgment  deciding  the  right  must  put  an 
end  to  the  dispute,  else  the  litigation  would 
be  endless  (citing  cases).  Support  to  these 
propositions  Is  found  everywhere;  but  It  is 
equally  well  settled  that,  if  plaintiff  falls 
on  demurrer  In  his  first  action  from  the 
omission  of  an  essential  allegation  in  his 
declaration  which  is  fully  supplied  in  the 
second  suit,  the  judgment  In  the  first  suit 
is  no  bar  to  the  second,  although  the  re- 
spective actions  were  Instituted  to  enforce 
the  same  right,  for  the  reason  that  the  mer- 
its of  the  cause,  as  disclosed  in  the  second 
declaration,  were  not  heard  and  decided  In 
the  first  action.'*  In  Black  on  Judgments, 
I  707,  it  Is  said :  "But  if  the  decision  was 
on  account  of  some  Inherent  vice  or  defect 
in  the  case  shoron  hp  the  complaint,  rather 
than  for  the  lack  of  proper  allegations,  it 
is  difficult  to  resist  the  conclusion  that  the 
judgment  would  be  a  complete  bar  to  any 
further  suit  upon  the  same  transaction  or 
state  of  facts.'* 

Under  these  authorities,  and  especially 
Duke  V.  Tel.  Co.,  in  so  far  as  the  demurrer 
in  the  first  action  was  based  on  grounds  of 
insufficiency  of  allegation  in  the  complaint, 
the  judgment  would  not  be  a  bar  to  this 
action,  in  which  the  deficiency  is  fully  sup- 
plied. But  if  it  was  based  also  upon  the 
ground  that  the  complaint  showed  affirma- 
tively that  plaintiff  was  not  entitled  to  re- 
cover, then  the  judgment  is  a  bar  to  this  ac- 
tion. 

[2]  It  is  not  necessary  for  us  to  consider 
the  allegations  of  the  complaint  in  the  for- 
mer case  to  ascertain  what  is  and  what  is 
not  therein  alleged.  The  order  of  the  court, 
in  that  case,  sustaining  the  demurrer  on  the 
grounds  upon  which  it  was  based,  precludes 
any  such  inquiry.  All  parties  including  this 
court,  are  bound  by  the  construction  put 
upon  the  complaint  by  the  court  in  that  case. 

[3]  We  are  also  bound  by  the  conclusion 
of  the  circuit  court  in  this  case  that  the 
order  in  the  former  case  sustained  all  the 
grounds  of  demurrer,  because  there  is  no 
appeal  from  that  conclusion.  Therefore  it 
is  only  necessary  to  look  to  the  grounds  of 
demurrer  in  the  former  case  to  see  if  any 
one  of  them  is  based  upon  the  ground  that 
the  complaint  alleges  facts  which  show 
that  the  plaintiff  was  not  entitled  to  recover; 
for  if  there  is  one  such  ground  It  is  enough 
to  show  that  the  merits  of  the  former  case 
were  considered  and  decided. 

[4]  The  third  ground  of  demurrer  was  as 
follows:    'The  entire  complaint  shows  that 


the  plaintiff's  intestate,  while  a  licensee  or 
a  trespasser,  was  Injured  by  a  mere  acci- 
dent as  a  result  of  the  breaking  of  the  ma- 
chinery of  the  defendant,  while  used  in  the 
ordinary  course  of  its  business,  and  which 
could  not  have  been  guarded  against*'  Now, 
clearly,  if  the  complaint  shows  what  Ifl 
stated  in  this  ground  of  demurrer,  and  that 
it  does  cannot  now  be  questioned,  it  shows 
affirmatively  that  plaintiff  was  not  entitled 
to  recover;  for  the  law  does  not  Impose  lia- 
bility for  a  mere  accident,  which  could 
not  have  been  guarded  against  That  plain- 
tiff's Intestate  lost  his  life  as  the  result  of 
such  an  accident  has  been  conclusively  ad- 
judicated. Therefore  the  court  erred  in  not 
holding  such  adjudication  to  be  a  bar  to  this 
action.  Every  litigant  is  entitled  to  have 
the  merits  of  his  case  tried  once,  but  he  Is 
entitled  to  only  one  such  trial. 

[5]  It  must  not  be  inferred  that  sudh  an 
allegation  is  not  subject  to  amendment  Hall 
V.  Woodward,  30  S.  C.  504,  9  S.  B.  684.  But 
the  remedy  in  such  a  case  is  by  amendment; 
for,  so  long  as  the  allegation  remains  in  the 
pleading,  the  plaintiff  is  bound  by  It 

The  same  question  is  involved  and  the 
same  judgment  will  be  entered  in  the  case 
of  A.  O.  Hodge,  as  administrator  of  the 
estate  of  Howard  M.  Hodge,  against  the 
same  defendant 

Reversed. 

JONES,  C.  J^  GARY,  A,  J^  and  WOODS, 
J.»  concur. 

an  8.  c.  4») 

JENKINS  V.  ATLANTIC  COAST  LINE  R. 

CO. 

(Supreme  Court  of  South  Carolina.     July  81, 

1911.) 

1.  Raiiaoads  (§  134*)— Lease  or  Roai>— Ac- 
tions—Vbnite— Residence— Piacb  OF  Busi- 
ness. 

A  contract  between  two  railroad  companies 
allowed  the  second  company  to  operate  its  trains, 
in  charge  of  its  own  servants  and  conductors, 
over  the  tracks  of  the  first,  with  the  added  pro- 
vision that  the  first  company  should  be  liable 
to  the  second  for  any  sums  which  might  be  recov- 
ered against  the  second  because  of  injuries  re- 
ceived by  passengers  or  others  while  the  second 
was  operating  its  trains  over  the  line  of  the 
first.  Heldj  that  as  a  railroad  company  is  bound 
to  operate  its  railroad,  and  is  liable  for  injuries 
caused  by  those  who  are  allowed  to  operate  it, 
this  contract  could  not  change  the  liabilitieB  of 
either  company  to  the  public;  and  hence  the 
lessee  company  was  carrying  on  its  business 
within  the  counties  in  whi(£  the  line  of  tiie 
lessor  company  ran,  and  might  be  sued  therein. 

[EA,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  433;   Dec.  Dig.  |  184.^] 

2.  Railroads  (|  260*)— OPEaATioN--DuTr  lo 
Operate. 

The  owner  of  a  railroad  must  operate  it 
and  18  liable  for  Injuries  caused  by  those  who 
are  allowed  to  use  it. 

[E)d.  Note.—For  other  cases,  see  Railroads, 
Cent  Dig.  §§  817-823 ;    Dec.  Dig.  f  20O.*1 
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3.  Judgment  (|  684«)— Conclusiveness. 

One  railroad  company  leased  its  line  to  an- 
ot|ier,  and  a  passenger  injured  in  a  wreck  sued 
the  lessor  company.  A  judgment  was  had  for 
defendant  The  passenger  then  sued  the  lessee 
company.  Held,  that  the  judgment  in  the  ac- 
tion against  the  lessor  company  was  a  bar. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1207;   Dec  Dig.  I  684.*] 

4.  Judgment  (§  713*)— Conclusiveness— Mat- 
TEBS  Concluded. 

A  judgment  upon  the  merits  is  conclusive, 
not  only  as  to  all  matters  litigated,  but  as  to  all 
matters  which  might  have  been  litigated  and 
determined. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1241;  Dec  Dig.  |  713.*] 

6.  Abatement  and  Revival  (|  9*)— Pen  den - 

CT  07  Otheb  Action. 

Where  a  passenger  was  injured  while  on 
a  train  run  over  leased  trades,  the  passenger 
could  sue  either  the  lessor  or  the  operating  com- 
pany, and  the  pendency  of  an  action  against 
one  would  not  prevent  him  from  suing  the  other, 
though  he  could  not  have  a  double  satisfaction. 

[Ed.  Note.—- For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §|  73-85;  Dec.  Dig. 
§9.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  R.  C.  Watts,  Judge. 

Action  by  P.  A.  H.  Jenkins  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  overruling  a  motion  to  strike  out 
a  certain  defense  and  overruling  a  plea  to 
the  jurisdiction,  botb  parties  appeal.  Re- 
versed. 

J.  J.  McSwaIn,  for  plaintiff.  P.  A.  WUl- 
cox  and  L.  W,  McLemore,  for  defendant 

HYDRICK,  J.  The  defendant  operates  a 
passenger  train  between  Charleston  and 
Greenville.  Between  Charleston  and  Colum- 
bia, it  .is  run  over  defendant*s  own  road. 
Between  Columbia  and  Laurens,  it  is  run 
over  the  road  of  the  Columbia,  Newberry 
&  Laurens  Railroad  Company,  and  between 
Laurens  and  Greenville  it  is  run  over  the 
road  of  the  Charleston  &  Western  Carolina 
Railway  Company.  On  September  7,  1908, 
plaintllTs  wife  became  a  passenger  on  said 
train  at  Newberry,  for  Greenville.  The 
train  was  wrecked  between  Newberry  and 
Laurens,  and  she  was  injured.  The  plaintiff 
brought  an  action  in  the  circuit  court  for 
Laurens  county  against  the  Columbia,  New- 
berry &  Laurens  Railroad  Company  to  re- 
cover damages  resulting  to  him  for  her  in- 
Jury.  The  case  was  tried  on  the  merits,  and 
tbe  judgment  was  in  favor  of  the  railroad 
company.  Thereafter-  the  plaintiff  brought 
this  action,  in  the  circuit  court  for  Green- 
ville county,  against  this  defendant  for  the 
same  cause.  The  defendant  pleaded  to  the 
jurisdiction  of  the  court,  alleging  that  Green- 
vUle  was  not  the  county  of  its  residence, 
and  praying  that  the  action  be  dismissed,  or, 
failing  in  that,  that  it  be  transferred  to  the 
proper  county  for  trial.  The  plea  to  the  ju- 
risdiction having  been  overruled  and  the  mo- 


tion to  transfer  refused,  defendant  answered 
and  pleaded  as  its  second  defense  the  judg- 
ment rendered  in  the  action  between  this 
plaintiff  and  tbe  Columbia,  Newberry  &  Lau- 
rens in  bar  of  this  action.  In  tonnection 
with  that  plea,  defendant  alleged  that  at  the 
time  of  the  injury  the  train  upon  which 
plaintiff's  wife  was  riding  was  leased  to  and 
operated  by  the  Columbia,  Newberry  &  Lau- 
rens, and  exhibited  a  copy  of  the  agreement 
under  which  the  train  was  operated;  and 
also  that,  under  the  terms  of  their  agree- 
ment, the  Columbia,  Newberry  &  Laurens 
was  and  is  primarily  and  solely  responsible 
for  any  and  all  damages  or  injuries  arising 
out  of  the  operation  of  said  train,  while  on 
its  railroad,  and  is  liable  over  to  this  defend- 
ant for  any  sum  or  sums  that  may  be  recov- 
ered of  it  on  account  of  any  such  injury. 

The  plaintiff  moved  upon  the  record  to 
strike  out  the  second  defense.  The  motion 
may  be  regarded  as  a  demurrer  to  that  de- 
fense.. Numerous  grounds  are  stated  In  the 
motion,  but  in  substance  they  all  amount  to 
the  same  thing — that  the  judgment  in  that 
case  is  no  bar  to  this  action.  The  court 
ruled  that  the  former  action  was  not  a  bar 
to  this  action,  but  refused  to  strike  out  the 
second  defense,  on  the  ground  that  it  would 
be  competent  for  defendant  to  show  that 
plaintiff  had  sought  to  hold  another  party 
liable  for  the  same  injury.  The  plaintiff 
appealed,  assigning  error  in  the  refusal  to 
strike  out  the  second  defense.  The  defend- 
ant also  appealed,  assigning  error  in  refus- 
ing its  motion  to  transfer  the  cause  to  the 
proper  county  for  trial,  on  the  ground  that 
the  court  in  Greenville  has  no  jurisdiction, 
because  defendant  is  not  a  resident  of  that 
county,  and  in  holding  that  the  judgment 
pleaded  was  not  a  bar  to  this  action. 

Tbe  ruling  that  the  Laurens  judgment  was 
not  a  bar  to  this  action  and  the  refusal  to 
strike  out  the  plea  of  that  judgment,  as  a 
bar,  is  inconsistent  If  it  is  not  a  bar,  it  is 
irrelevant  matter,  and  should  have  been 
stricken  out 

[1]  There  was  no  error  in  refusing  the 
motion  to  transfer  the  case.  The  court  in 
Greenville  has  jurisdiction  to  try  it  Rafield 
V.  Railway  Co.,  86  S.  C.  324,  68  S.  B.  634; 
Dennis  v.  Railway  Co.,  86  S.  C.  258,  68  S.  B. 
465.  Under  the  terms  of  the  contract  be- 
tween defendant  and  the  Columbia,  Newber- 
ry &  Laurens,  the  train,  which  was  owned 
and  equipped  by  defendant,  manned  by  its 
own  crew,  and  run  under  the  direction  and 
control  of  its  own  conductor,  was  operated 
by  defendant. 

[2]  The  proper  construction  of  the  contract 
makes  the  Columbia,  Newberry  &  Laurens 
the  lessor  and  defendant  the  lessee  of  the 
right  to  run  defendant's  trains  over  tbe 
tracks  of  the  Columbia,  Newberry  &  Laurens. 
The  fact  that,  by  the  terms  of  the  contract, 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  K«y  No.  Series  6  Rep'r  Indexes 


1013 


71  SOUTHBASTEEN  BBPOBTBB 


(S.a 


the  Ck>lumbia,  Newberry  &  Laurens  is  as  be- 
tweesi  it  and  defendant,  primarily  liable  for 
all  injuries  occurring  in  the  operation  of  said 
trains,  while  on  its  tracks,  and  liable  over 
to  defendant  for  any  and  all  sums  that  may 
be  recovered  from  it  on  account  of  such  in- 
Juries,  cannot  affect  the  liability  imposed  by 
law  upon  either  or  both  to  the  public.  The 
law  imposes  upon  the  owner  oi  a  railroad 
the  duty  of  operating  it,  and  in  consequence 
liability  for  iiijuries  done  by  those  who  are 
allowed  to  operate  it  Harmon  ▼.  Railway, 
28  S.  G.  401,  6  S.  E.  836,  13  Am.  St  Rep. 
686.  The  defendant  was  therefore  carrying 
on  its  business  in  Greenville  county,  so  as  to 
make  it  a  resident  of  that  county.  Tobln  v. 
Railway  Go.,  47  S.  G,  387,  25  S.  E.  283,  58 
Am.  St  Rep.  890. 

[3]  The  question  whether  the  Laurens 
Judgment  is  a  bar  to  this  action  is  one  of 
interest  and  importance.  In  the  opinion  of 
the  circuit  court,  refusing  a  motion  for  a 
new  trial,  in  Logan  v.  Railway,  82  S.  G.  522, 
64  S.  E.  515,  the  writer  of  this  opinion  in- 
vestigated that  question,  and  undertook  to 
«how  that  the  true  ground  upon  which  a 
former  Judgment,  in  a  case  like  this,  should 
be  allowed  to  operate  as  a  bar  to  a  second 
action  is  not  res  Judicata,  or  technical  es- 
toppel, because  the  parties  are  not  the  same, 
and  there  Is  no  such  privity  between  them 
as  1b  necessary  for  the  application  of  that 
doctrine ;  but  that  in  such  cases,  on  grounds 
of  public  policy,  the  principle  of  estoppel 
should  be  expanded,  so  as  to  embrace  within 
the  estoppel  of  a  Judgment  persons  who  are 
not,  strictly  speaking,  either  parties  or 
privies.  It  is  rested  upon  the  wholesome 
principle  which  allows  every  litigant  one  op- 
portunity to  try  his  case  on  the  merits,  but 
limits  him,  in  the  interest  of  the  public,  to 
one  such  opportunity.  In  Logan's  Gase,  and 
also  in  Rookard*s  Gase,  84  S.  0.  190,  66  S. 
B.  1047,  27  L.  R.  A.  (N.  S.)  485,  137  Am.  St 
Rep.  839,  it  is  stated  that  a  Judgment  on 
the  merits  in  favor  of  a  lessee  railroad  com- 
pany would  bar  an  action  against  the  lessor 
for  the  same  cause,  because  the  liability  of 
the  lessor  is  predicated  upon  that  of  the  les- 
•eee.  In  other  words.  If  the  operating  com- 
pany—the one  that  actnaUy  does  the  injury 
—is  held  not  to  be  liable,  it  follows  that  the 
lessor,  upon  whom  the  law  imposes  liability 
only  for  the  acts  of  the  lessee,  cannot  be  lia- 
Jble.  Now,  with  respect  to  the  injuries  com- 
plained of  here,  the  lessor  and  lessee^  the 
'Golumbia,  Newberry  A  Laurens  and  the  de- 
fendant, were  Jointly  and  severally  liable  to 
the  plaintiff,  and  the  liability  of  each  Is 
based  upon  exactly  the  same  acts  or  omis- 
sions. In  other  words,  there  is  nothing 
which  the  defendant  did  or  failed  to  do  in 
the  operation  of  that  train  for  which  the 
Golumbia,  Newberry  &  Laurens  would  not 
be  liable,  because  in  its  operation  defendant 
was  the  agent  of  the  Golumbia,  Newberry  & 
Laurens;  and  there  is  nothing,  with  respect 


to  the  same  matter,  whidi  the  Golumbia^ 
Newberry  A  Laurens  did  or  failed  to  do  for 
which  the  defendant  would  not  be  liable,  be- 
cause, in  the  discharge  of  its  duties  to  the 
public  as  common  carrier,  defendant  is  re- 
sponsible for  all  the  instrumentalitleB  em- 
ployed by  it 

[4]  From  this  it  follows  that  there  is  no 
force  in  the  plaintiff's  contention  that  the 
specifications  of  negligence  against  the  de- 
fendant in  this  case  are  different  from  those 
charged  against  the  Golumbia,  Newberry  A 
Laurens  in  the  former  action.  '*The  rule  is 
well  settled  that  a  Judgment  of  a  court  of 
comi;>etent  Jurisdiction,  delivered  upon  the 
merits  of  a  cause,  is  final  and  conclusive  be- 
tween the  parties  in  a  subsequent  action 
upon  the  same  cause,  not  only  as  to  all  mat- 
ters actually  litigated  and  determined  in  the 
former  action,  but  also  as  to  every  other 
ground  of  recovery  or  defense  which  might 
have  been  presented  and  determined  there- 
in." 24  A.  &  B.  Bnc.  L.  (2d  Ed.)  781.  "An 
entire  claim  arising  from  a  single  tort  can- 
not be  divided  and  made  the  subject  of  sev- 
eral suits;  a  Judgment  upon  the  merits  in 
respect  to  any  part  will  be  available  as  a  bar 
in  other  actions  arising  from  the  same 
cause;  the  rule  being  that  plaintiff  must  in- 
clude in  the  one  action  all  the  various  items 
or  elements  of  his  damage,  and  recover  all 
the  compensation  he  is  entitled  to  for  each 
and  all  of  such  items.'*  23  Gyc.  1178.  As 
the  liability  of  the  Golumbia,  Newberry  A 
Laurens  is  predicated  upon  that  of  the  de- 
fendant and  as  it  would  be  liable  for  any- 
thing for  which  the  def^dant  is  liable,  in 
respect  to  the  matter  complained  of,  the  log- 
ical conclusion  necessarily  is  that  if  the  Go- 
lumbia, Newberry  A  Laurens  is  not  liable, 
the  defendant  is  not  Now,  as  between  the 
plaintiff  and  the  Golumbia,  Newberry  A  Lau- 
rens, is  has  been  conclusively  adjudicated 
that  the  Golumbia,  Newberry  A  Laurens  is 
not  liable.  Therefore  the  defendant  is  not 
And  the  former  Judgment  is  a  bar  to  this 
action. 

[6]  This  conclusion  illustrates  the  differ- 
ence between  the  effect  of  a  pending  action 
and  a  Judgment  in  that  action.  The  cases 
above  cited  show  th^^  plaintiff  could  have 
s\|ed  both  companies  at  the  same  time  for 
the  same  cause,  and  he  could  have  sued 
them  in  the  same  or  in  different  actions; 
and,  if  he  had  sued  them  separatdy,  neither 
action  could  have  been  pleaded  in  abatement 
of  the  other.  And  he  could  have  recovered 
Judgment  in  both,  though  he  could  have  had 
but  one  satisfaction.  On  the  other  hand,  a 
Judgment  against  him  in  either  would  have 
been  a  bar  to  any  further  prosecution  of 
the  other. 

Reversed. 

JONES,  a  J.»  GARY»  A.  J.,  and  weODSi 

J.,  concur. 
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<8»  8.  C.  Iflro 

In  n  CX>LUMBIA,  N.  ft  Li  B.  00. 

JBNKINS  ▼.  ATLANTIC  COAST  LINB 

IL  CO. 

(SnpreiiM  Ooart  of  South  Ciuolina.     July  81, 

19U.) 

Appeal  from  Common  Pleaa  Circuit  Court  of 
Qreenville  County;  R.  C.  Watts,  Judge. 

•To  be  officially  reported.*' 

Action  by  P.  A.  H.  Jenkins  against  the  At- 
lantic Coast  Line  Railroad  Company,  in  which 
the  Columbia,  Newberry  &  Laurens  Railroad 
Company  petitioned  to  be  made  a  party  defend- 
ant. From  a  judgment  refusing  the  petition,  pe- 
titioner appeals.    Affirmed. 

Lyles  &  Lyles,  for  appellant  J.  X  McSwain, 
for  respondent. 

HYDRICK,  J.  The  Colnmbia,  Newberry  & 
Laurens  Railroad  Company  filed  a  petition  in 
this  case  setting*  out  the  judgment  in  its  favor 
in  an  action  in  the  court  of  common  pleas  for 
Laurens  county,  between  plaintiff  herein  and  it- 
self, for  the  same  cause  of  action  as  is  herein 
sued  on,  alleging  that,  if  any  one  is  liable  to 

Slaintiff  for  the  Injury  herein  complained  of,  it 
i;  and  that,  by  the  terms  of  the  contract  be- 
tween itself  and  defendant,  it  is  liable  over  to 
defendant  for  any  sum  that  may  be  recovered  of 
defendant  in  this  action,  and  therefore  it  prays 
to  be  made  a  party  defendant. 

The  decision  in  the  principal  case  (71  S.  B. 
1010)  shows  there  was  no  error  in  refusing  pe- 
titioner's motion. 
Affirmed. 

JONES,  a  J.,  OART.  A.  J^  and  WOODS, 
J^  concur. 


(9  Oa.  App.  614) 

POWELL  y.  STATE.    (No.  3,289.) 
(Coart  of  Appeals  of  (Georgia.    Av^  4,  1911.) 

(SyllaimM  hy  the  Court,) 

1.  Criminal  Law  (t  1137*)— Appkai^-Estop- 

PCL  TO   ALLBGK   ERBOB. 

Under  the  special  facts  appearing  in  the 
record,  especially  as  recited  in  Uie  note  of  the 
trial  judge  qualifying  the  grounds  of  the  mo- 
tion for  a  new  trial,  the  conviction  will  not  be 
set  aside  because  he  informed  the  jurv  in  the 
be^nning  of  his  charge  that  the  defendant  was 
Indicted  for  killing  Owen  Folsom,  when  in  fact 
the  indictment  charged  the  killing  of  J.  O.  Fol- 
som. 

[Ed.  Note.— B^or  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8007-8010;  Dec  Dig.  % 
1187.*] 

2.  SuFFiczxNOT  or  Evidsnce. 

The  evidence  authorised  the  ytidict  ren- 
dered, and.th^  exceptions  to  the  charge  are  not 
well  taken. 

EIrror  tnmi  Saperior  Conrti  Lowndea  Comi- 
ty; W.  E.  Thomas,  Jadge. 

Tom  Powell  was  conyicted  of  murder,  and 
brings  error.    Affirmed. 

Jas.  M.  Johnson,  for  plaintiff  In  error.  J. 
A.  Wilkes;  Sol.  Gen.,  and  Whitaker  &  Dukes, 
for  the  State. 

RUSSELL,  J.  The  indictment  diarged 
that  the  defendant,  Tom  Powell,  did  "kill 
and  murder  one  J.  O.  Folsom,  in  the  peace 
of  the  state,  by  then  and  there  striking  and 
beating  the  said  J.  O.  Folsom  with  a  certain 


stick  of  wood  known  as  a  shingle  back,  then 
and  there  held  by  him,  the  said  Tom  Powell, 
and  then  and  there  giving  to  him,  the  said 
J.  O.  Folsom,  a  mortal  wound  of  which  the 
said  J.  O.  Folsom  died.**  Throughout  the 
testimony  the  witnesses,  both  for  the  state 
and  the  accused,  spoke  of  the  deceased  as 
Owen  Folsom,  and  ttie  Initials  "J.  O.'*  do  not 
appear  In  the  brief  of  the  testimony.  The 
defendant  In  his  statement  to  the  Jury  spoke 
of  the  deceased  as  "this  Owen  Folsom/' 
The  court  opened  his  charge  to  the  Jury  In 
the  following  language:  "The  state  of  Geor- 
gia, by  this  indictment  which  you  will  have 
before  you,  charged  the  defendant,  Tom 
Powell,  with  the  offense  of  murder,  alleging 
that  he  did,  in  the  county  of  Lowndes,  at 
some  time  previous  to  the  return  of  this  in- 
dictment Into  court,  unlawfully  kill,  in  the 
peace  of  the  state,  one  Owen  Folsom,  with 
malice  aforethought." 

One  of  the  grounds  of  the  motion  for  a 
new  trial  complains  that  the  Judge  thus  In- 
structed the  Jury  that  the  accused  was  being 
held  for  killing  Owen  Folsom,  when  the  In- 
dictment in  fact  charged  the  killing  of  J.  O. 
Folsom ;  the  movant  alleging  that  there  was 
no  proof  that  J.  O.  Folsom  and  Owen  Fol- 
som were  one  and  the  same  person.  The 
Judge  adds  an  explanatory  note,  as  follows: 

"After  the  witnesses  were  Introduced  and 
the  case  was  argued  and  the  time  arrived  to 
charge  the  Jury,  counsel  for  the  state  and 
the  defendant  confronted  the  court,  while 
the  Jury  occupied  the  seats  to  the  left  The 
indictment  was  In  the  hands  of  the  attor- 
neys for  the  prosecution.  For  the  purpose  of 
ascertaining  precisely  the  name  of  the  de- 
ceased alleged  In  the  indictment.  In  order 
to  state  the  Issues  in  the  case  to  the  Jury, 
the  court  turned  to  the  attorneys  In  the  case, 
and,  in  the  hearing  and  presence  of  the  Jury 
inquired  as  to  what  was  the  name  of  the 
deceased  alleged  in  the  Indictment ;  to  wnlcli 
question  the  attorneys  for  the  prosecution 
both  arose  and  stated  that  the  name  was 
Owen  Folsom.  Counsel  for  the  defense  made 
no  remonstrance.  In  fact,  he  sat  without  any 
expression  of  any  kind;  and  the  coiirt,  ac- 
cepting as  true  the  statement  of  the  attor-. 
neys,  which  was  undenled,  and  turning  to. 
the  Jury,  stated  the  Issues  as  appeared  In 
the  charge,  using  the  name  of  Owen  Folsom, 
Instead  pf  J.  O.  Folsom.  No  question  was 
ever  raised,  either  in  the  arguments  of  coun- 
sel upon  either  side  or  before  the  court,  as 
to  any  question  as  to  the  identity  of  J.  O. 
Folsom,  as  alleged  in  the  indictment,  and 
Owen  Folsom  referred  to  by  the  witnesses. 
The  case  was  argued  to  the  Jury  by  the  at- 
torneys both  for  the  prosecution  and  the  de- 
fense. When  the  defendant  took  the  witness 
stand  to  make  his  statement,  with  reference 
to  the  charges  alleged  in  the  Indictment 
against  him,  which  charged  him  with  the 
killing  of  J.  O.  Folsom,  he  began  by  refer- 
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ring  to  this  Owen  Folsom,'  as  will  appear 
from  his  statement  Incorporated  in  the  rec- 
ord." 

[1]  Under  the  facts  recited,  we  do  not 
think  that  the  court  committed  reversible 
error  in  referring  to  the  person  alleged  to 
be  killed  as  "Owen  Folsom."  Of  course,  the 
allegata  and  the  proof  should  correspond  in 
respect  to  the  identity  of  the  person  killed, 
just  as  it  should  in  respect  to  all  other  ma- 
terial matters  involved;  but  where  the  evi- 
dence suggests  no  actual  conflict  of  identity, 
and  the  trial  proceeds  to  verdict  without  any 
question  being  made  as  to  it,  slight  evidence 
will  be  sufficient  on  this  point 

In  Mitchum  y.  State,  11  Ga.  615,  the  In- 
dictment charged  the  homicide  of  William 
Rv  Morris,  and  the  proof  referred  merely  to 
the  killing  of  W.  R.  Morris.  The  court  held 
that  the  variance  was  not  fatal;  and  Judge 
Nisbet,  in  discussing  the  point,  said:  "It  is 
very  dear  that  there  must  be  a  killing  before 
there  can  be  murder;  and  it  is  equally  clear 
that  the  prisoner  cannot  be  convicted  of 
murder,  unless  he  is  proven  to  have  slain  the 
person  which  the  indictment  charges  him  to 
have  murdered.  On  this  indictment  for  the 
murder  of  William  R.  Morris,  the  plaintiff  iu 
error  could  not  be  convicted  upon  proof  that 
be  had  murdered  John  Stiles.  So  vital  is 
this,  as  a  practical  rule,  that  its  observance 
substantially  must  be  insisted  upon  with 
strenuousness.  It  may  be  conceded  that  in 
former  times  such  a  variance  would  have 
been  held  decisive,  and  even  now  we  are  not 
altogether  satisfied  that  we  are  right  in  not 
so  holding  it  We  think,  however,  whether 
W.  R.  Morris,  the  person  slain  according  to 
the  testimony,  was  or  was  not  the  William 
R.  Morris  charged  to  have  been  slain  in  the 
indictment  was  a  question  safely  trusted  with 
the  jury.  W.  R.,  it  is  true,  may  represent 
Wilson  R.  or  Willis  R. ;  but  these  letters 
may  also  represent  William  R.  The  jury  had 
the  right  to  consider  the  question  of  identity, 
not  alone  in  the  light  of  the  testimony  spe- 
cially referred  to,  but  also  in  the  light  of  all 
the  attendant  circumstances.  They  were  sat- 
isfied with  the  identity,  as  Is  evidenced  by 
their  verdict  ftiid  we  wUl  not  disturb  it  on 
this  account" 

In  Robinson  v.  State,  68  Ga.  833,  it  was 
held:  "Where  an  indictment  charged  the  lar- 
ceny of  a  horse  belonging  to  Joel  W.  Perry, 
and  the  evidence  was  that  the  horse  belonged 
to  'Colonel  Perry,'  whom  one  of  the  witness- 
es called  his  father-in-law,  the  identity  of 
the  owner  as  charged  and  as  proved  was  for 
the  jury;  and,  in  the  absence  of  any  con- 
flicting testimony  as  to  the  ownership  or  of 
proof  that  there  was  any  other  Perry  in  the 
county,  a  verdict  of  guilty  will  not  be  set 
aside  AS  contrary  to  law,  on  the  ground  that 


the  probata  and  allegata  did  not  agree  as  to 
ownership." 

In  McLain  v.  State,  71  Ga.  280,  which  is 
very  close  on  its  facts  to  the  case  at  bar,  the 
court  ruled:  "Where  an  indictment  for  mur- 
der alleged  the  killing  of  W.  F.  Sexton,  and 
the  witnesses  spoke  of  the  deceased  as  Free- 
man Sexton,  the  question  of  identity  having 
been  submitted  to  the  jury,  who  found  that 
the  deceased,  as  charged  and  proved,  was 
the  same  person,  and  there  being  evidence  to 
support  such  finding  this  court  will  not  inter- 
fere." See,  also,  Joyce  v.  State,  32  Tenn.  (2 
Swan)  667;  Stuart  v.  State,  60  Tenn.  (1 
Baxt)  178;  Rutherford  v.  State,  79  Tenn.  31. 

It  is  true  that  in  the  present  case  the 
court  did  not  submit  the  question  to  the  jury,, 
but  told  them  directly  that  the  defendant 
was  indicted  for  killing  Owen  Folsom;  but 
this  statement  must  be  taken  in  connection 
with  the  judge's  qualifying  note.  He  was  be- 
ginning his  charge;  he  did  not  have  the  In- 
dictment before  him;  counsel  both  for  the 
state  and  the  accused  were  sitting  just  in 
front  of  him,  and  the  Solicitor  General  had 
the  indictment  in  his  hand.  The  judge  asked 
the  name  of  the  person  for  whose  killing  the 
defendant  was  Indicted;  the  question  being 
addressed  to  counsel  generally.  State's  coun- 
sel said,  "Owen  Folsom."  The  judge  looked 
to  the  defendant's  counsel,  and  he  made  no 
dissent,  and  we  think  that  the  only  reason- 
able and  fair  construction  to  put  upon  his 
silence  under  all  the  circumstances  is  to  con- 
strue it  as  an  acquiescence.  It  was  silence  at 
a  time  when  proper  respect  for  the  court  and 
the  duty  of  counsel  to  make  objection,  if  he 
had  any,  to  the  information  given  by  the  oth- 
er attorney  demanded  that  counsel  for  the 
accused  should  speak  out,  or  thereafter  for- 
ever hold  his  peace. 

Counsel  for  the  plaintltF  in  error  strenu- 
ously argues  that  a  new  trial  should  be  grant- 
ed on  the  point  we  have  just  been  discussing, 
because,  as  he  says,  the  present  conviction- 
under  the  indictment  charging  the  homicide 
of  J.  O.  Folsom  will  not  bar  a  subsequent 
prosecution  for  the  killing  of  Owen  Folsom; 
that  if  the  state  were  now  to  bring  a  new  in- 
dictment charging  the  killing  of  Owen  Folsom.. 
and  he  should  attach  a  copy  of  the  present 
Indictment  to  his  special  plea  of  autre  fois 
convict  the  plea  would  be  demurrable  for  the 
variance.  All  the  defendant  would  have  to 
do  in  order  to  avoid  liability  to  demurrer  on 
this  ground  would  be  to  allege  that  Owen 
Folsom  and  J.  O.  Folsom  were  the  same  per- 
son; for  in  this  state  the  "same  transaction 
test"  is  the  one  recognized  by  the  courts. 

[2]  The  errors  assigned  upon  the  charge 
are  not  well  taken,  and  the  requests  to  charge 
submitted  by  the  accused  were  fairly  and  ful- 
ly covered  in  the  general  charge. 

Judgment  affirmed. 
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(9  Oft.  App.  694) 

OLDKNOW  V.  CITY  OF  ATLANTA. 
(No.  3,026.) 

(Court  of  Appeals  of  Georgia.    Aug.  4,  1911.) 

(8yllahu9  hy  the  Court,) 

1.  Theaters  and  Shows  ($  2*)— Obdinances 
—Police  Poweb. 

A  municipal  ordinance,  which  makes  it  the 
duty  of  proprietors,  lessees,  or  other  persons  in 
charge  of  opera  houses  or  theaters,  moving  pic- 
ture shows,  or  vaudeville  performances  or  simi- 
lar exhibitions,  to  require  ladies  who  attend 
the  performances  in  such  places  to  remove  their 
hats  before  the  performance  begins  and  to  keep 
them  off  during  the  performance,  reasonably 
construed,  is  within  the  police  power  of  the 
municipality,  and  is  authorized  under  a  '^gen- 
eral  welfare  clause"  in  its  charter  which  confers 
upon  it  the  power  to  pass  ordinances  *'for  the 

Srevention  and  punishment  of  disorderly  con- 
uct,  and  conduct  liable  to  disturb  the  peace 
and  tranquility  of  any  dtisen  or  dtisens 
thereof,"  and  snch  as  "may  seem  to  [it]  proper 
for  the  security  of  the  peace,  health,  order,  and 
good  government  of  said  city." 

'    [Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  {  2;  Dec  LMg.  |  2.*] 

2.  Municipal  Cobpobaxions  (|  640*)— Obdi- 
nances —  Regulation  OF  Theatebs —- Evi- 
dence. 

The  finding  of  the  recorder  is  supported  by 
evidence. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1410;  Dec.  Dig.  | 
640.*] 

(Additional  SyUahus  hy  Editorial  Staff.) 

3.  CoNsnxuTiGNAL  Law  (i  81*)  — "Police 
Poweb." 

The  ••police  power"  of  a  state  is  that  in- 
herent and  plenary  power  in  the  state  which  en- 
ables it  to  prohibit  all  things  hurtful  to  the  com- 
fort, safety,  and  welfare  of  society. 

[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Cent  Dig.  S  148;    Dec  Dig.  8  81.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5424-5438 ;   voL  8,  p.  7756.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  It.  3ell,  Judge. 

William  Oldknow  was  convicted  of  violat- 
ing a  city  ordinance,  and  brings  error.  Af- 
firmed. 

Hudson  Moore,  for  plaintiff  in  error.  J. 
L.  Mayson,  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error. 


RUSSELL,  J.  William  Oldknow  wav  con- 
victed in  the  recorder's  court  of  the  city  of 
Atlanta  for  a  violation  of  a  city  ordinance 
which  makes  it  •'the  duty  of  the  proprietor, 
lessee,  or  other  person  in  charge  of  every 
opera  house,  or  theater,  or  moving  picture 
show,  or  vaudeville  performance,  or  similar 
exhibition  in  the  city  of  Atlanta  to  re- 
quire ladies  who  attend  performances  in 
such  theater  or  opera  house  to  remove 
their  hats  before  the  performance  begins 
and  to  keep  them  off  during  the  perform- 
ance." On  certiorari  the  superior  court  af- 
firmed the  judgment  of  the  recorder,  and 
Oldknow  excepted. 


[1]  He  challenges  the  legality  of  the  ordi- 
nance  in  question  on  various  grounds,  such 
as  that  no  authority  in  law  existed  for  the 
enactment  of  such  ordinance,  that  it  was 
discriminatory  and  class  legislation,  in  that 
it  did  not  apply  to  all  subjects  alike,  and 
that  the  ordinance,  if  otherwise  valid,  was 
wholly  unreasonable,  because  it  imposed  a 
penalty  for  an  offense  over  which  the  de- 
fendant had  no  control  and  was  powerless 
to  prevent;  in  other  words,  that  the  ordi- 
nance was  not  within  the  police  power  of 
the  city  under  its  charter.  He  further  in- 
sists that,  conceding  the  legality  of  the  ordi- 
nance, the  evidence  in  this  case  fails  to  show 
a  violation  of  its  terms,  reasonably  construed. 

It  will  hardly  be  questioned  that  the  city 
has  the  power  to  regulate  all  classes  of  ex- 
hibitions such  as  are  conducted  for  the  rec- 
reation and  amusement  of  the  public,  and 
that  the  police  power  of  the  dty  is  properly 
exercised  over  places  of  public  resort,  al- 
though owned  and  operated  by  private  citi- 
zens. 28  Am.  &  Eng.  Enc.  Law,  p.  116,  and 
cases  cited.  ''Places  to  which  people  come 
in  numbers  and  indiscriminately  by  invita- 
tion or  license  of  the  owner  and  generally 
for  his  benefit,  such  as  public  conveyances, 
railroad  depots,  wharves,  inns,  restaurants, 
and  theaters,  may  be  said  to  be  affected  with 
public  interest  The  police  power  is  duly 
exercised  not  only  for  safety  and  health, 
but  sometimes  also  for  public  comfort.  So 
in  directing  the  heating  of  cars  or  depots, 
restricting  the  numb^  of  passengers  to  be 
carried  in  a  car,  regulating  the  landing  of 
vessels  at  wharves,  and  requiring  women  at- 
tending theatrical  performanceM  to  remove 
their  hats"    Freund  on  Police  Power,  |  175. 

[3]  Generally  speaking,  it  is  well  settled 
that  the  Legislature  has  the  same  authority 
over  the  theatrical  business  as  over  any  oth- 
er lawful  private  business.  Besides  the  re- 
quirement of  a  license,  it  is  authorized  to 
regulate  the  conduct  of  places  of  public 
amusement,  where  the  public  health,  safety, 
morality,  comfort,  and  tranquility  are  con- 
cerned and  the  general  welfare  requires. 
This  is  the  exercise  of  police  power,  which 
has  always  been  declared  by  the  courts  as 
that  inherent  and  plenary  power  In  the  state 
which  enables  it  to  prohibit  all  things  hurt- 
ful to  the  comfort,  safety,  and  welfare  of  so- 
ciety. The .  ••general  welfare  clause"  con- 
tained in  the  chart;er.  of  the  city  of  Atlanta 
confers  upon  the  municipality  authority  to 
pass  ordinances  "for  the  prevention  of  dis- 
orderly conduct  .and  conduct  liable  to  dis- 
turb the  peace  and  tzanquility  of  any  citi- 
zen," and  such  as  "may  seem  to  [It]  proper 
for  the  security  of  the  peace,  health,  order, 
and  good  government  of  said  city."  City 
Code,  I  33.  Under  this  welfare  clause  we 
think  the  state  conferred  upon  the  city  the 
authority  to  adopt  the  ordinance  in  question, 
provided  it  is  an  appropriate  measure  cal- 
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ciliated  to  promote  the  comfort,  safety,  and 
welfare  of  the  citizens  generally,  and  of 
their  peace,  tranquility,  and  comfort  in  places 
of  public  amusement 

The  plaintiff  in  error  In  this  case  was  pro- 
prietor of  what  is  known  as  a  "moving  pic- 
ture show"  in  the  city  of  Atlanta.  This  char- 
acter of  amusement  has  become  one  of  the 
most  popular  methods  of  recreation  and 
pleasure,  and  is  resorted  to  almost  universal- 
ly by  all  classes  of  citizens.  The  business  is 
dearly  lawful,  as  well  as  entertaining,  and 
sometimes  instructive,  and  the  public  has 
the  right  to  resort  to  these  places,  and,  while 
there,  to  be  protected  in  the  full  enjoyment 
furnished  by  this  class  of  entertainment  It 
is  a  matter  of  common  knowledge  that  the 
style  of  modem  hats  worn  by  ladies,  if  per- 
mitted to  be  worn  by  them  while  the  perform- 
ance is  in  progress,  will  prevent  those  who 
may  be  so  unfortunate  as  to  sit  in  the  rear 
of  ladles  from  seeing  the  stage  or  from 
enjoying  the  spectacular  entertainment  there 
presented,  which  is  a  most  important  part 
of  the  performance.  Nothing  more  gfreatly 
mars  the  pleasure  of  an  entertainment,  or 
disturbs  the  comfort  of  those  who  may  be 
so  unfortunate  as  to  be  located  behind  these 
obstructions,  or  more  irritably  disturbs  or 
interferes  with  the  comfbrt  of  the  audience 
attending  the  theaters  or  moving  picture 
shows,  than  these  large  hats  worn  by  ladies, 
which  in  many  cases  completely  obstruct 
the  view  of  the  performance.  The  spectacu- 
lar is  the  principal  part  of  moving  picture 
shows.  The  evil  aimed  at  by  this  ordinance, 
the  mischief  it  Was  intended  to  prevent,  and 
the  nuisance  it  was  passed, to  abate,  all  clear- 
ly show  that  the  ordinance  in  question  is 
within  the  police  power  of  the  dty  and  is 
authorized  by  the  "general  welfare  dause** 
of  its  charter. 

Nor  do  we  think  that  the  ordinance  is  an 
unwarranted  interference  with  the  right  of 
the  dtizen  to  conduct  his  private  business  in 
sudi  manner  as  he  may  see  proper.  All 
places  conducted  by  private  dtlzens  where 
the  public 'are  congregated  are  protected  by 
public  authority,  and  those  located  in  the 
dty  are  under  police  surveillance.  This  is 
not  an  interference  with  the  right  of  the  pro- 
prietor to  operate  his  private  business,  but 
is  simply  a  requirement  that  he  shall  operate 
it  in  such  manner  as  not  to  disturb  the  pub- 
lic tranquility,  peace,  and  comfort  of  those 
who  may  be  assembled  there.  The  propri- 
etors, or  those  who  operate  such  establish- 
ments, have  themselves  the  right  to  make 
any  reasonable  rules  and  regulations  for  the 
orderly  conduct  of  such  places,  and,  where 
they  cannot  effectually  do  so,  it  becomes  the 
duty  of  the  municipality  to  interfere  and 
make  such  regulations  as  will  secure  the  or- 
derly conduct  of  such  places  and  the  peaceful 
and  full  enjoyment  of  those  who  have  a 
right  to  assemble  at  such  places.    Neither 


is  tiie  ordinance  unreasonable  because  it  im- 
poses upon  the  proprietor  a  burdensome  duty 
which  he  cannot  enforce.  If  the  ordinance  is 
lawful,  he  can  enforce  it  by  simply  calling  to 
his  aid  the  police  of  the  dty  to  arrest  any 
lady  who  refuses  to  obey  the  regulation  and 
remove  her  hat  Besides,  it  is  a  matter  of 
common  knowledge  that  the  ladies  of  our 
country  are  always  amenable  to  reasonable 
requests  condudng  to  the  comfort  of  others. 

The  ordinance  is  not  discriminatory  be- 
cause it  does  not  indude  men  within  its 
operation.  Men  do  not  need  any  regulation 
on  this  subject.  Public  opinion,  which  de- 
mands that  the  man  shall  take  off  his 
hat  in  the  presence  of  ladles,  is  sufficient,  and 
does  not  need  the  aid  of  any  police  regula- 
tion. If  it  were  the  fashion  for  men  to  wear 
hats  of  such  description  as  those  worn  by 
ladies  in  this  day  and  to  keep  them  on  in  pub- 
lic places,  cou^d  it  be  doubted  that  there  would 
be  a  loud  and  vociferous  demand  on  the 
part  of  the  ladies  for  the  abatement  of  such 
a  nuisance?  But  we  will  not  extend  the 
discussion.  We  hold  that  the  ordinance  in 
question,  reasonably  construed,  is  dearly 
within  the  police  power  of  the  dty  of  At- 
lanta, that  it  does  not  discriminate,  that' it 
does  not  impose  on  the  proprietor  of  such 
places  any  unnecessary  or  unusual  hardship, 
and  that  it  is  in  the  interest  of  public  order 
and  comfort 

[2]  It  is  contended  that  the  evidence  falls  to 
show  a  violation  of  the  ordinance;  that  the 
ladles  present  did  remove  their  hats  during 
the  performance,  except  two,  who  sat  on  the 
rear  seat ;  and  that  tiiese  two  put  their  hats 
on  preparatory  to  leaving  the  house,  and  Just 
before  they  left  If  this  was  all  the  evidence, 
we  do  not  think  it  would  show  a  violation 
of  the  ordinance,  reasonably  construed.  The 
purpose  of  the  ordinance  is  to  give  to  all 
in  the  house  a  full  opportunity  to  see  all  the 
performance,  and  to  prevent  the  shutting  off 
of  the  view  of  the  stage  by  the  enormous 
hats  worn  by  the  women.  The  terms  of  the 
ordinance  are  that  the  hats  should  be  kept 
removed  during  the  performance.  It  is  not 
intended  to  prevent  the  ladles  from  replacing 
their  hats  inside  the  house,  or  while  in  their 
seats,  if  they  do  so  preparatory  to  leaving, 
and  do  in  fact  leave  the  house.  This  is  not 
all  the  evidence.  It  is  true  that  only  two 
ladles  kept  their  hats  on,  but  they  remained 
in  their  seats  with  their  hats  on  for  nearly 
an  hour  during  the  performance.  Besides, 
there  is  some  evidence  from  which  it  might 
have  been  inferred  that  there  was  no  attempt 
to  enforce  the  ordinance  until  the  proprietor 
discovered  the  presence  of  the  author  Qf  the 
ordinance,  who  presumptively  reported  the 
violation  of  the  ordinance.  While  the  direct 
and  positive  evidence  did  not  show  a  very 
flagrant  disobedience  of  the  law,  there  was 
enough  to  warrant  conviction. 

Judgment  affirmed. 
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(9  Oa.  App.  617) 

HOWARD  ▼.  CENTRAL  OF  GEORGIA  BY. 

GO.    (No.  8386.) 

(Court  of  Appeals  of  Georgia.    Aug.  4»  1911.) 

(SyllaHa  by  the  C<mrt,) 

1.  Touts  (i  6*)— Bbkach  of  Contbaot. 

Where  the  result  of  a  contract  is  to  create 
a  relationship  as  to  which  the  law  imposes  cer- 
tain si>ecific  duties,  a  violation  of  one  of  these 
duties  may  give  a  cause  of  action  in  tort  in 
favor  of  the  party  to  whom  the  duty  is  owing. 
But  ordinarily  a  breach  of  contract,  as  such, 
gives  rise  only  to  an  action  ex  contractu.  For 
a  railroad  company,  at  one  of  its  agencies,  to 
accept  money  trom  a  person  under  a  contract 
to  deliver  to  another  person  at  another  time 
and  place  a  railroad  ticket  creates  only  a  con- 
tractsal  relationship  between  the  person  first 
named  and  the  company,  and  a  breach  of  the 
contract  and  a  failure  to  furnish  the  ticket  at 
the  time  mentioned  does  not  give  rise  to  an  ac- 
tion in  tort. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec 
Dig.  I  6.*] 

2.  Contracts  (§  177*)— Carbiebs  (§  236*)— 
Pebformancb  or  Co ntbact  —  Action  for 
Bbeaoh. 

A  father  in  one  city,  being  desirous  that 
his  son  in  another  city  should  be  furnished  rail- 
road transportation,  went  to  the  office  of  the 
railroad  company  in  his  own  city  and  made  an 
agreement  with  the  agent,  whereby  the  father 
deposited  with  the  agent  the  uisual  fare,  under 
an  agreement  that  transportation  would  be  fur- 
nished at  once  to  the  son  in  the  other  city 
through  telegraphic  means,  and  the  company 
failed  to  furnish  the  transportation  to  the  son. 
Heldf  that  the  father  has  a  right  to  sue  for  the 
breaehi  of  the  contract;  but  that  he  can  recov- 
er only  such  damages  as  were  in  contemplation 
of  the  parties  at  the  time  the  contract  was  made. 
[Ed.  Note.— For  other  cases,  see  Contracts^ 
Dec  Dig.  (  177  ;♦  Carriers,  Cent.  Dig.  §|  968- 
972 ;    Dec  Dig.  {  236.*] 

Error  from  City  Court  of  Columbus;  G. 
Y.  Tlgner,  Judge. 

Action  by  W.  H.  Howard  against  the  Central 
of  Georgia  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

D.  L.  Parmer  and  Davis  &  Davis,  for  plain- 
tiff In  error.  C.  EX  Battle  and  Howell  Hol- 
lis,  for  defendant  In  error. 

POWEUi,  J.  The  petition  alleged  that 
tbe  defendant  company  is  a  corporation  ex- 
isting under  the  laws  of  this  state,  owning 
and  operating  certain  railway  lines  for  the 
carriage  of  passengers,  and  also  certain  tele- 
graph lines  between  the  cities  of  Columbus 
and  Atlanta.  The  plaintiff  was  In  Columbus 
and  had  a  13  year  old  son  In  Atlanta,  and 
lie  desired  that  the  son  should  come  to  Co- 
lumbus without  delay.  The  plaintiff  went 
to  the  company's  office  in  Columbus  and 
paid  to  tlie  company's  agent  $2.77,  for  which 
the  agent  promised  to  telegraph  a  "railway 
ticket"  to  the  son  in  Atlanta.  Petitioner 
alleges  that  the  defendant  company  was  guil- 
ty of  certain  unreasonable  and  negligent  de- 
lay in  the  delivery  of  the  telegram  and 
the  ticket  The  son,  not  having  received 
the  ticket,  did  not  come  at  once,  and  this 


caused  the  father  anxiety;  he  inquired  of 
the  railway  company's  agent  at  Columbus, 
and  the  latter  told  him  that  the  telegram 
and  ticket  had  been  sent  His  anxiety  be- 
came so  great  that  he  went  to  Atlanta  and 
Incurred  certain  expenses  and  lost  three 
days  from  his  work.  He  sued  for  these  ex- 
penses; also  for  mental  pain  and  suffering 
caused  by  his  anxiety  at  his  son's  not  com- 
ing In  response  to  his  sending  the  ticket  by 
telegraph.  Certain  demurrers,  both  general 
and  si)eclal,  were  filed.  The  court  held  that 
damages  for  the  mental  pain  and  suffering 
could  not  be  recovered.  As  to  the  other 
damages  alleged  in  the  petition,  the  court 
sustained  certain  special  demurrers  on  ac- 
count of  the  Indefiniteness  of  allegation,  and 
gave  the  plaintiff  opportunity  to  amend. 
The  plaintiff  refused  to  amend,  and  the  court 
dismissed  the  entire  petition.  The  plaintiff 
excepts. 

[1]  The  petition  leaves  it  somewhat  doubt- 
ful as  to  whether  the  action  is  brought  ex 
delicto  or  ex  contractu.  However,  we  think 
that  the  court  properly  dismissed  it  In  either 
event  The  plaintiff,  in  order  to  sustain  his 
right  to  sue  in  tort,  cites  the  Civil  Code 
1910,  {  4403(3),  where  it  is  said  that  a  tort 
may  be  the  violation  of  some  private  obliga- 
tion by  which  damage  accrues  to  the  in- 
dividual, and  upon  section  4400,  which  pro- 
vides: "Private  duties  may  arise  either  from 
statute,  or  flow  from  relations  created  by 
contract  express  or  implied.  The  violation 
of  any  such  specific  duty,  accompanied  with 
damage,  gives  a  right  of  action."  These  sec- 
tions merely  declare  the  doctrine  (well  recog- 
nized in  our  decisions)  that  if  the  result  of 
a  contract  is  to  create  a  relationship  be- 
tween the  parties,  and  there  are  certain  du- 
ties which  the  law  attaches  to  that  relation- 
ship, the  breach  of  one  of  these  duties  may 
give  rise  to  an  action  in  tort  For  instance, 
a  person  makes  a  contract  with  a  railroad 
company  for  transportation  over  one  of  its 
lines;  the  contract  creates  the  relationship 
of  carrier  and  passenger;  the  law  attaches 
to  that  relationship  certain  duties,  and  a 
neglect  of  one  of  these  duties  gives  a  cause 
of  action.  Likewise,  if  one  person  hires 
himself  into  the  service  of  another  for  the 
performance  of  labor,  the  relationship  of  mas- 
ter and  servant  is  created  by  the  contract. 
The  law  imposes  upon  the  master  certain 
duties  under  that  relationship  and  a  breach 
of  one  of  those  duties  may  give  a  cause  of 
action.  But  it  is  not  to  be  contended  that, 
every  contract  creates  such  a  relationship, 
or  that  the  breach  of  every  contract  gives  a 
cause  of  action  in  tort  The  duty,  for  a 
breach  of  which  an  action  ex  delicto  lies, 
must  be  a  duty  imposed  by  law  as  to  some 
relationship,  general  or  special,  as  applied 
to  that  class  of  cases  where  the  alleged 
duty  arises  out  of  a  contract  For  instance, 
if  one  promises  to  pay  another  a  given  sum 
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of  money  by  a  named  day,  the  contract  cre- 
ates a  duty  to  pay;  but  a  breach  of  that 
duty  is  not  a  tort 

The  terms  of  the  contract  between  the 
plaintiff  and  the  railroad  company  in  this 
case  are  not  very  explicitly  alleged,  but  we 
think  that  we  understand  what  the  pleader 
means  to  say;  and,  as  we  understand  it, 
what  he  charges  is  that  he  paid  to  the  de- 
fendant's agent  in  Columbus  the  price  of  a 
ticket  from  Atlanta  to  Colnmbus,  with  the 
understanding  that  the  agent  at  Columbus 
would  cause  the  ticket  to  be  furnished  to 
the  plaintiff^s  son  in  Atlanta,  by  sending  a 
certain  telegram  from  Columbus  to  Atlanta, 
so  that  the  son  in  Atlanta  could  secure  the 
necessary  evidence  that  his  transportation 
had  been  paid  for.  This  certainly  did  not 
create  the  relationship  of  carrier  and  pas- 
senger between  the  plaintiff  and  the  com- 
pany, nor  do  we  conceive  of  any  relation- 
ship that  it  created,  other  than  the  mere 
ordinary  relationship  of  promisor  and  prom- 
isee; and  we  do  not  think  that  the  transac- 
tion was  such  as.  to  give  rise  to  an  action 
in  tort. 

[2]  2.  We  think  that  the  petition  did  al- 
lege a  breach  of  contract,  and  if  legal  dam- 
ages had  been  alleged  a  cause  of  action 
might  have  been  asserted.  The  defendant 
in  error  contends  that  If  a  contract  was 
made  the  canse  of  action  for  the  breach  of 
It  existed  In  favor  of  the  son,  and  not  in 
favor  of  the  father,  and  relies  upon  the 
cases  of  Aiken  v.  Son.  Ry.  Co.,  118  Ga.  118, 
44  S.  E.  828,  02  L.  R.  A.  666,  98  Am.  St 
Rep.  107,  and  Ga.,  Carolina  &  Northern  Ry. 
Co.  V.  Brown,  120  Ga.  380,  47  S.  E.  042. 
The  first  headnote  in  the  Aiken  Case,  which 
states  the  substance  of  what  is  held  in  both 
of  these  cases,  is  as  follows:  "While  a  hus- 
band may  make  with  a  railway  company 
a  contract  for  the  safe  carriage  of  his  wife, 
the  law  will  not  imply  such  a  contract  from 
the  mere  purchase  of  an  ordinary  ticket  by 
the  husband  for  the  wife.  In  such  a  case 
the  law  raises  an  implied  contract  for  safe 
carriage  in  favor  of  the  wife  only." 

However,  the  present  case  is  clearly  dis- 
tinguishable from  those  cases,  and  it  falls 
squarely  within  the  purview  of  the  decision 
in  the  case  of  Ogles  y.  Nashville,  Chatta- 
nooga &  St  Louis  Ry.  Co.,  130  Ga.  430,  60 
S.  E.  1048,  124  Am.  St  Rep.  176.  The  head- 
note,  which  states  the  substance  of  the  rul- 
ing in  that  case,  is  as  follows:  "A.  paid 
his  own  money  to  a  railroad  agent,  for 
which  the  agent  agreed  to  issue  a  railroad 
ticket  and  cause  It  to  be  delivered  at  a  dis- 
tant place  to  B.,  the  married  daughter  of 
A.,  to  be  used  by  B.  In  traveling  over  the 
road  of  the  agent* s  principal,  in  coming  to 
the  home  of  A.  The  agent  failed  to  Issne 
the  ticket  or  to  canse  a  ticket  to  be  is- 
sued and  delivered  to  B.  Because  of  failure 
to  receive  the  ticket  B.  was  delayed  in  mak* 


tng  the  trip,  and  suffered  Injury.  Suit  was 
instituted  against  the  railroad  company  by 
B.,  for  damages  alleged  to  have  resulted 
from  a  breach  of  the  contract  Held,  that 
there  was  no  privity  of  contract  between  B. 
and  the  railroad  company,  and  that  the  pe- 
tition was  open  to  general  demurrer."  In 
the  course  of  the  opinion  it  is  said:  •'There 
were  but  two  parties  to  this  agreement  the 
plaintiff's  father  and  the  defendant."  It  is 
further  said  in  the  opinion:  "It  is  alleged 
that  there  was  a  breach  of  this  contract  by 
failure  to  iSEnie  the  ticket  and  by  failure 
to  furnish  the  plaintiff  with  transportation. 
The  effect  of  such  allegations  was  to  all^e 
a  breach  of  the  contract  between  the  plain- 
tiff's father  and  the  defendant  Clearly  any 
right  of  action  thereunder  for  Injury  aris- 
ing from  breach  of  this  contract  was  in  the 
plaintiff's  father,  who  made  it  Had  the 
contract  been  so  far  executed  by  the  defend- 
ant as  to  issue  a  ticket  and  deliver  it  to 
the  plaintiff,  the  plaintiff,  by  virtue  of  hold- 
ing the  ticket  might  have  been  introduced 
as  a  party,  and  for  a  breach  of  duty  there- 
after occurring  might  recover,  under  the  rul- 
ing in  Georgia,  C.  &  N.  Ry.  Co.  v.  Brown, 
120  Ga.  380,  47  S.  E.  492,  and  Aiken  v.  South- 
ern Ry.  Co.,  118  Ga.  118,  44  S.  E.  828»  62 
L.  R.  A.  666,  98  Am.  St  Rep.  107." 

Construing  the  case  as  an  action  ex  con- 
tractu, the  damages  sued  for  were  too  re- 
mote. They  were  not  such  damages  as  were 
naturally  in  the  contemplation  of  the  par- 
ties at  the  time  of  the  making  of  the  con- 
tract 

Judgment  affirmed. 


(9  Qa.  App.  678) 

GAULDING  V.  BAKER.     (No.  2,818.) 
(Court  of  Appeals  of  (Georgia.    Aug.  4,  1911.) 

(ByUahut  by  the  Court.) 

1.  Reformation  of  Inbtbumbnts  (t  3^>— 
Right  to  Remedt— Iicmatebial  Mistakk. 

Any  mistake  consisting  of  some  uninten- 
tional act  or  omiasion  and  manlfesUy  a  mere 
clerical  error,  in  no  sense  changing  the  contract 
or  the  relations  of  the  parties  thereto,  is  reliev- 
able  at  law,  and  there  Is  no  necessity  to  resort 
to  a  court  of  equity  for  the  purpose  of  reform- 
ing the  contract 

[Ed.  Note.— For  other  cases,  see  Refonnation 
of  Instruments,  Cent  Dig.  f  Z^;   Dec.  Dig.  % 

(AddiUondl  Byllahui  by  Editorial  Staf.) 

2.  Damages  (i  78*)~LiQUinATEn  Damages— 
Construction  or  Contbaot— Mistake  in 
Language. 

Under  Civ.  Code  1910,  |  4280,  providing 
that  the  cardinal  rule  of  construction  is  to  as- 
certain the  intention  of  the  parties,  and  section 
4268,  par.  3,  providing  that  the  constmction 
which  will  uphold  a  contract  in  whole  and  in 
every  part  is  to  be  preferred,  and  the  whole 
contract  should  be  looked  to  in  arriving  at  the 
construction  of  any  part,  a  contract  providing 
that  the  defendant,  on  making  a  tender  of  cot- 
ton sold,  and  the  refusal  of  the  plaintiff  to  ac- 
cept, should  be  entitled  to  liquidated  damages 
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ia  a  certain  snm,  and,  should  the  defendant 
Ternse  to  deliver  the  cotton,  the  defendant 
shonld  be  entitled  to  liquidated  damagres,  will 
be  construed,  even  in  the  absence  of  parol  evi- 
dence, as  providing  in  the  latter  case  for  liqui- 
dated damages  in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
©ec.  Dig.  {  7a*] 

Itassell,  J.,  dissenting. 

Error  from  City  Court  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  by  J.  W.  Gauldlng  against  H.  O. 
Baker.  From  a  judgment  dismissing  the 
petition,  plaintiir  brings  error.    Reversed. 

The  petition  alleges  that,  as  a  buyer  and 
seller  of  cotton,  the  plaintiff  made  a  con- 
tract with  one  Harmon  C.  Baker,  by  which 
the  latter  contracted  and  sold  to  him  65 
hales  of  cotton  at  the  average  weight  of 
600  pounds  per  bale.  The  contract  is  made 
the  basis  of  the  action,  and  a  copy  thereof 
is  attached  to  the  petition,  which  seeks  to 
recover  $1,452  as  the  difference  between  the 
contract  price  of  the  cotton  and  its  market 
value  at  the  time  fixed  by  the  contract  for 
its  delivery.  It  is  plainly  to  be  seen  that  the 
action  depends  for  its  existence  wholly  up- 
on the  contract  The  contract  provides: 
"Should  either  party  to  this  contract  fall  or 
refuse  to  carry  out  his  or  their  part  of 
same,  on  the  day  specified,  time  being  of 
the  essence  of  this  contract*  it  is  under- 
stood and  agreed  that  the  party  of  the  sec- 
ond part,  upon  making  tender  of  said  cot- 
ton and  the  refusal  of  said  J.  W.  Gaulding 
to  accept  same  and  settle  at  the  price  above 
contracted  for,  shall  be  entitled  to  liquidated 
damages  in  an  amount  equal  to  the  differ- 
ence between  the  price  herein  contracted 
for  and  the  actual  value  of  the  same  grade 
of  cotton  in  Tifton  on  the  day  of  such  ten- 
der of  cotton,  and  should  the  said  party  of 
the  second  part  fall  and  refuse  to  deliver 
said  cotton  on  the  day  mentioned  above  for 
its  delivery,  it  is  understood  and  agreed  that 
the  said  Harmon  G.  Baker  [the  defendant] 
shall  be  entitled  to  liquidated  damages  in  an 
amount  equal  to  the  difference  between  the 
actual  value  of  the  same  grade  of  cotton  in 
Tifton.  6a.,  on  the  date  of  delivery  agreed 
upon  in  this  contract,  and  the  price  herein 
contracted  for.*' 

IB  that  portion  of  the  contract  above 
quoted  which  it  would  naturally  be  sup- 
posed would  express  the  plaintiff's  right  to 
recover  against  Baker  it  is  to  be  seen  that 
the  damages  are  payable  instead  to  Baker 
himself.  It  is  insisted  that  it  is  manifest 
that  this  is  a  palpable  mistake,  and  that  it 
was  the  intention  of  the  parties  in  filling 
in  the  name  of  the  party  in  the  printed  con- 
tract to  insert  Gaulding*8  name  where  Har- 
mon's appears.  It  is  contended,  on  the  other 
hand,  that  this  error,  if  an  error,  must  be 
corrected  by  an  equitable  proceeding  to  re- 
form cne  contract,  and  that  the  city  court 


is  without  Jurisdiction  to  afford  Huch  affirma- 
tive relief.  The  lower  court  took  this  view 
of  the  question  and  dismissed  the  petition 
on  demurrer,  and  this  is  assigned  as  error. 

Fulwood  &  Murray,  for  plaintiff  in  error. 
Denmark  &  Griffin  and  Alexander  &  Gary, 
for  defendant  in  error. 

HILL,  G.  J.  The  mistake  in  tte  contract 
was  manifestly  a  lapsus  pente,  and  no  refor- 
mation of  the  contract  was  necessary.  In 
Thompson  v.  Hall  &  Long,  67  Ga.  630,  it  is 
held  that:  "Any  mistake  consisting  of  some 
unintentional  act,  or  omission,  or  error,  is  re- 
llevable  in  equity,  and  also  now  at  law.  We 
scarcely  regard  this  an  open  question  in  this 
court"  A  suit  was  brought  by  Hall  &  Ix)ng 
on  a  bond  which  was  on  its  face  payable  to 
Hull  &  Long  instead  of  to  Hall  &  Long, 
and  it  is  said  in  the  opinion  that  "the  mis- 
take in  making  the  bond  sued  on  payable  to 
Hull  &  Long  instead  of  to  Hall  &  Long  can- 
not be  doubted,  from  the  whole  of  the  sur- 
rounding circumstances,"  and  that  "such  a 
mistake  is  rellevable  in  equity  beyond  a 
doubt,  and  why  not  at  law  under  our  liberal 
statute,  with  proper  averments?"  This  case 
seems  to  be  much  in  point,  and  if  proof  of 
the  mistake  made,  to  wit,  the  writing  of  the 
obligees  in  the  bond  as  Hull  A  Long  instead 
of  Hall  &  Long,  was  permissible  in  a  court 
of  law,  it  seems  clear  that  it  would  have 
been  entirely  proper  to  have  proved  by  parol 
evidence  that  the  insertion  of  the  name  of 
Harmon  G.  Baker  in  the  place  where  that 
of  J.  W.  Gaulding  should  have  been  inserted 
in  the  contract  which  is  the  basis  of  the  suit 
in  this  case  was  simply  a  clerical  error.  See, 
also,  the  case  of  Shaver  v.  McLendon,  26  Ga. 
228,  where  a  forthcoming  bond  was  made 
payable  to  James  B.  Shaver  instead  of  to 
William  B.  Shaver,  and  it  was  held  that  Wil- 
liam B.  Shaver  might  sue  at  law  and  show 
the  mistake.  So  in  McCrary  v,  Caskey,  27 
Ga.  54,  where  a  promissory  note  dated  in 
December  was  expressed  to  be  payable  on  the 
"25th  day  of  December  next,"  and  parol  evi- 
dence was  offered  to  show  that  the  25th  day 
of  December  intended  was  the  25th  day  of 
the  same  December  in  which  the  note  was 
made,  it  was  held  that  this  parol  evidence 
ought  to  have  been  received.  Jackson  v. 
Johnson,  67  Ga.  168,  was  a  suit  on  an  ad- 
ministrator's bond  which  purported  to  be 
for  $150,  and  parol  evidence  was  admitted 
to  show  that  the  bond  was  intended  to  be 
for  $160,000;  and  in  this  case  it  was  held 
that  "what  was  the  true  intention  of  the 
parties  to  the  contract  is  always  admissible 
in  case  of  alleged  clerical  mistakes,"  etc. 

[2]  But  we  think  the  error  in  this  case  was 
so  manifestly  a  clerical  one  that  even  parol 
evidence  to  prove  the  fact  was  not  necessary. 
See,  also,  Atlanta  &  W.  P.  R.  Co.  v.  Speer, 
32  Ga.  550,  79  Am.  Dec.  305.    The  cardinal 
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role  of  construction  la  to  ascertain  the  in- 
tention of  the  parties.  CIyU  Ck>de  1910,  f 
4266.  And  another  rnle  of  construction  la 
that  "the  construction  which  will  uphold  a 
contract  in  whole  and  in  every  part  is  to  be 
preferred,  and  the  whole  contract  should  "be 
looked  to  in  arriving  at  the  conatrtuition  of 
any  part:*  ClvU  Code  1910,  |  4268,  par.  3. 
Bearing  in  mind  these  two  rules  of  construc- 
tion, and  considering  the  contract  in  its  en- 
tirety, it  is  manifest  that  the  insertion  of 
the  name  of  Harmon  G.  Baker  in  the  contract 
where  that  of  J.  W.  Gauldlng  should  have 
been  was  a  clerical  error,  and  that  the  name 
of  J.  W.  Gauldlng  was  intended  to  be  insert- 
ed in  that  place.  The  contract  is  made  by 
the  two  parties  Gauldlng  and  Baker,  and 
Gauldlng  is  designated  in  the  contract  as 
••party  of  the  first  part,"  and  Baker  as  "party 
of  the  second  part,"  and  these  parties  are  so 
referred  to  throughout  the  entire  contract, 
and,  in  fixing  the  liability  of  either  party 
in  the  event  of  a  breach  of  the  contract,  it  is 
recited:  '^Should  the  party  of  the  second 
part  [who  unquestionably  was  Harmon  G. 
Baker]  fail  and  refuse  to  deliver  said  cotton 
on  the  day  mentioned  above  for  its  delivery, 
it  is  understood  and  agreed  that  the  said 
Harmon  G.  Baker  shall  be  entitled  to  liqui- 
dated damages.**  Of  course,  it  meant  that  a 
breach  of  the  contract  on  the  part  of  Harmon 
C.  Baker,  party  of  the  second  part,  to  deliver 
the  cotton  as  agreed  on  would  entitle  the 
other  party  to  the  contract,  J.  W.  Gauldlng, 
to  liquidated  damages.  So  manifestly  is 
this  a  mere  clerical  error,  when  we  consider 
the  contract  as  a  whole,  that  it  seems  to  us 
that  it  is  a  mere  quibbling  technicality  to 
compel  a  resort  to  a  court  of  equity  to  reform 
the  contract  and  to  correct  a  clerical  mistake 
where  the  mistake  does  not  change  any  of 
the  terms  of  the  contract,  or  the  subject-mat- 
ter of  the  contract,  but  Is  simply  an  uninten- 
tional substitution  of  the  name  of  one  party 
where,  by  the  contract,  the  name  of  the  other 
party  should  have  been  inserted,  and  was 
intended  to  be  inserted. 

It  is  wholly  unreasonable  to  compel  a 
resort  to  a  court  of  equity  to  correct  a 
mistake  so  palpable,  and  which  does  not  in 
any  manner  affect  the  validity  of  the  con- 
tract or  leave  in  any  doubt  whatever  who 
were  the  respective  parties  thereto  and  their 
respective  relations  to  the  contract.  An  ex- 
amination of  the  contract  will  show  that 
there  were  other  clerical  mistakes  equally 
serious,  if  the  word  "serious"  can  be  applied 
to  mistakes  of  this  trivial  character.  In  one 
part  of  the  contract  Gauldlng,  who  should 
have  been  designated  as  ''the  party  of  the 
first  part,"  is  incorrectly  designated  as  "the 
party  of  the  second  part,*'  and  so  Harmon 
C.  Baker  is  designated  as  **party  of  the  first 
part"  when  he  should  have  been  designated 


as  "party  of  the  second  part"  These  are 
simply  clerical  mistakes  not  affecting  the  le- 
gality of  the  contract  or  rendering  in  the 
slightest  degree  doubtful  the  relations  of 
the  parties  to  each  other  in  the  contract, 
the  one  as  buyer  and  the  other  as  seller, 
for  it  is  manifest  from  the  contract,  itself, 
about  which  there  could  not  be  the  slightest 
doubt,  that  Gauldlng  was  the  buyer  of  the 
cotton  mentioned  in  the  contract,  and  Baker 
was  the  seller.  And  it  follows  that  if  Baker 
tendered  the  cotton  at  the  time  and  place 
fixed  by  the  contract,  and  Gauldlng  re- 
fused to  accept  it,  Baker  was  entitled  to 
the  liquidated  damages  fixed  by  the  contract; 
and,  if  Baker  neglected  or  refused  .to  tender 
it  at  the  time  and  place  fixed  by  the  con- 
tract, then  Gauldlng  was  entitled  to  the  liq- 
uidated damages  as  fixed  by  the  contract 
And,  besides,  the  damages  as  liquidated  by 
the  contract  are  the  measure  of  damages  as 
fixed  by  law,  flowing  from  a  breach  thereof, 
and  an  agreement  was  entirely  unnecessary. 
The  contract  recites  that  "the  party  of  the 
second  part,"  upon  making  tender  of  such 
cotton  and  the  refusal  of  said  J.  W.  Gauld- 
lng to  accept  the  same  and  settle  at  the  price 
above  contracted  for,  shall  be  entitled  to 
liquidated  damages  in  an  amount  equal  to 
the  difference  between  the  price  herein  con- 
tracted for  and  the  actual  value  of  the  same 
grade  of  cotton  in  Tifton  on  the  day  of  such 
tender  of  the  cotton,  and,  should  the  said 
party  of  the  second  part  fail  and  refuse  to 
deliver  said  cotton  on  the  day  mentioned 
above  for  its  delivery,  then  "the  said  Har- 
mon G.  Baker  [of  course  it  should  have  been 
J.  W.  Gauldlng]  shall  be  entitled  to  liquidat- 
ed damages  in  an  amount  equal  to  the  differ- 
ence between  the  actual  value  of  the  same 
grade  of  cotton  in  Tifton,  Ga.,  on  the  date  of 
the  delivery  agreed  upon  in  this  contract, 
and  the  price  herein  contracted  for."  This 
is  the  measure  of  the  damages  fixed  by  the 
law  for  the  breach  of  a  contract  of  this 
character.  Wrenn,  Whitehurst  &  Go.  v. 
Deveney,  Hood  &  Go.,  74  Ga.  421;  Erwln 
V.  Harris,  87  Ga.  336,  13  S.  E.  513  (S9. 
Judgment  reversed. 

RUSSELL,  X  (dissenting).  The  action  was 
brought  to  recover  damages  resulting  upon 
the  breach  of  a  contract  which  is  pleaded. 
In  my  opinion  the  plaintiff  cannot  recover 
upon  the  contract  in  its  present  form,  for 
the  reason  that  the  damages  consequent  upon 
its  breach,  if  any,  are  expressly  payable  to 
another  person  expressly  named.  Instead  of 
to  the  plaintiff,  and,  even  if  this  condition 
of  the  writing  is  due  to-mlstake,  a  city  court 
is  without  jurisdiction  to  reform  or  correct 
the  writing.  In  my  opinion,  therefore,  the 
lower  court  did  not  err  In  dismliwing  th^ 
petition. 
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(9  Gft.  App.  890) 

MILLER  ▼.  STATE.     (No.  3,092.) 
(Court  of  Appeals  of  Ckorgia.     Aug.  4,  1011.) 

(ByllabuM  hy  the  Court.) 

1.  HoiaOIDB    (|l    122,    301*)— JUSTIFIOATION— 

Defense  of  Anothbb— Instbuctions. 
While  a  father  cannot  lawfully  kill  one 
merely  because  he  has  had  unlawful  sexual  in- 
tercourse with  his  daughter,  still  he  may  justify 
the  homicide  by  showing  that  it  was  necessary 
in  order  to  prevent  further  acts  of  fornication. 
In  a  prosecution  for  homicide,  where  there  is 
eTidence  such  as  to  authorize  the  jury  to  find 
that  the  deceased  had  been  maintaining  illicit 
sexual  relations  with  the  defendant's  minor  un- 
married daughter,  and  had  threatened  to  kill 
the  father  if  he  interfered,  and  that  even  after 
the  father  had  become  apprised  of  what  had 
taken  place,  and  was  taking  guard  to  prevent 
the  further  debauching  of  his  child,  the  defend- 
ant, in  company  with  his  daughter,  came  upon 
the  deceased  under  such  circumstances  as  to  in- 
dicate that  he  was  endeavoring  to  continue  the 
illicit  relationship,  and  would  likely  seek  to  do 
80,  notwithstanding  the  father's  protest,  an  in- 
struction of  the  court  to  the  jury  in  the  follow- 
ing language  was  erroneous:  '^The  killing,  if 
necessary,  or  apparently  so  to  a  reasonable 
mind,  in  order  to  protect  the  daughter  at  the 
time  of  the  killing,  would  be  justifiable.  The 
killing  must  be  necessary,  or  apparently  so,  to 
prevent  the  deceased  from  accomplishing  his 
purpose  then  and  there.*'  The  qualification  con- 
tained in  the  words  ''then  and  there"  rendered 
the  instruction  erroneous. 

[Ed.  Note.*-For  other  cases,  see  Homicide, 
Ont  Dig.  II  177-181,  633;    Dea  Dig.  %%  122, 

2.  Homicide  (§  169*)  —  Evidence  ^  Aduissi- 
BiLiTT— Statement  by  Deceased. 

There  being  evidence  that  when,  just  prior 
to  the  killing,  tne  accused  met  the  deceased  and 
inquired  of  him  as  to  his  whereabouts  on  the 
night  before  (it  appearing  that  the  deceased  had 
attempted  to  enter  the  bedroom  of  the  daughter 
of  the  accused  on  the  night  before),  the  accused 
made  a  movement  as  if  to  draw  his  revolver, 
with  which  he  was  armed,  it  was  error  to  ex- 
clude from  the  jury  testimony  to  the  effect 
that  in  a  conversation  prior  to  the  day  of  the 
killing,  when  a  friend  had  warned  the  deceased 
that  he  had  better  keep  away  from  the  house 
of  the  accused,  the  deceased  had  replied  that 
he  could  shoot  about  as  quick  as  the  accused 
could.  This  evidence  ana  other  similar  evi- 
dence, which  was  improperly  excluded,  tended 
to  show  the  animus  of  the  deceased  at  the  time 
of  the  fatal  rencounter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ||  341-^850;   Dec.  Dig.  |  169.*] 

8.  Witnesses  (|  370*)— C?bedibilitt— Compe- 

ZENCT  OF  Evidence. 

While  it  is  generally  relevant  to  prove  the 
■tate  of  a  witness'  feelings  toward  the  parties 
to  a  case,  still,  where  a  witness  had  testified  on 
behalf  of  the  defendantt  it  was  improper  for  the 
court  to  allow  the  state  to  prove  by  other  per- 
sons that  this  witness  had  made  certain  dis- 
paraging remarks  concerning  the  defendant  as 
to  matters  not  connected  with  the  case  on  trial. 

[E2d.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  |  1189;   Dec.  Dig.  |  370.*] 

Error  from  Superior  Court,  Telfair  Comi- 
ty; J.  H.  Martin,  Judge. 

W.  A.  Miller  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed. 

W.  L.  &  Warren  Grice,  C.  A.  Glawson, 
and  Eschol  Graham,  for  plaintiff  in  error. 
E.  D.  Graham,  Sol.  Gen.,  for  the  State. 


RnSSELL»  J.  This  record  discloses  one 
of  the  saddest  and  most  mournful  tragedies 
which  has  ever  fallen  under  our  observa- 
tion. An  aged  father,  who  was  educating 
at  a  religious  school  an  only  daughter,  who 
was  the  idol  of  his  old  age,  was  shocked  by 
the  discovery  that  this  /laugther  had  been 
ruined.  She  was  less  than  17  years  of  age. 
To  add  to  the  horror  of  the  situation  dis- 
closed to  the  parent's  consciousness  was  the 
fact  that  the  debauching  of  his  daughter 
had  been  frequently  carried  on  under  his 
own  roof,  and  that  the  bedroom  of  his  young 
daughter,  which  he  had  believed  to  be  a  re- 
treat of  innocence,  was  a  den  of  pollution 
whose  very  presence  disgraced  his  home. 
The  aged  father  was  forced  to  realize  that 
the  fair  daughter,  whose  purity  and  grace 
might  have  served  to  counterbalance  his 
own  shortcomings,  lived  only  to  hring  his 
gray  hairs  to  the  grave  In  disgrace,  and  that 
her  very  life  was  but  a  living  d«ath.  He 
slew  the  man,  and  for  this  homicide  was 
convicted  and  sentenced  for  voluntary  man- 
slaughter. The  writ  of  error  protests  the 
Judgment  refusing  a  new  trial. 

[1]  Whatever  the  bent  of  out  natural  hu- 
man sympathies,  or  however  much  as  indi- 
viduals we  might  be  surprised  at  the  ver- 
dict of  a  jury  which  would  condemn  a  fa- 
ther to  penal  servitude  for  slaying  the  se- 
ducer of  his  daughter  In  a  case  where  there 
was  unimpeached  evidence  supporting  the 
presumption  that  nothing  but  death  would 
discontinue  the  adulterous  relations,  still  we 
should  not  be  at  all  disposed  to  interfere 
with  the  judgment  if  It  was  plain  that  the 
verdict  of  guilty  was  rendered  by  the  jury — 
as  it  might  have  been — because  the  testi- 
mony upon  this  point  In  justification  of  the 
homicide  was  disbelieved;  this  tor  the  rea- 
son that  ther^  might  be  no  theory  deducible 
from  the  evidence  credited  by  the  jury  un- 
der which  the  defendant  could  be  held  to  be 
wholly  blameless  in  slaying  the  deceased.  In 
other  words,  where  a  jury,  with  full  cog- 
nizance and  exact  knowledge  of  the  law, 
reaches  a  verdict  with  evidence  to  support 
it,  this  court  cannot  interfere.  But  when- 
ever it  appears  that  the  verdict  of  the  jury 
(who  must  receive  the  law  from  the  court) 
may  not  have  been  due  to  disbelief  of  tes- 
timony or  to  the  choice  of  one  view  of  the 
evidence  in  preference  to  another  view,  and 
was  likely  the  result  of  a  misapprehension 
of  the  law,  directly  traceable  to  the  absence 
of  instruction  or  to  erroneous  instructions, 
then  a  new  trial  iff  required.  B^rery  defend- 
ant who  is  convicted  of  crime,  where  ma- 
terial instructions  pertinent  to  his  defense 
are  withheld  or  erroneously  presented,  must 
be  presumed  to  have  been  injured  and  de- 
prived of  his  rights,  if  evidence  which  would 
have  authorized  his  acquittal  was  submitted 
upon  the  trial. 

After  a  very  xminstaking  review  of  the 


•For  other  cases  see  same  iopio  and  section  NUMBBR  in  Dsc.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  ladoxes 
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record  to  this  case*  we  are  of  the  opinion 
that  the  judgment  refusing  a  new  trial  was 
error.  There  is  no  "unwritten  law"  In  this 
state  In  criminal  cases.  The  application  of 
any  so-called  "unwritten  law"  In  the  trial  of 
.ft  criminal  case  is  itself  a  rape  upon  Jus- 
tice. However,  the  right  of  a  parent  to  pro- 
tect his  child's  virtue  is  plainly  written  in 
our  law,  and,  so  far  from  being  confined  to 
a  present  injury,  the  law  lengthens  the  fa- 
ther's arm  to  protect  his  helpless  offspring 
from  impending  danger;  the  right  of  protec- 
tion is  valueless  if  it  exists  only  for  the 
present,  when  all  the  world  can  see  that 
the  danger,  though  not  immediately  pres- 
ent, is  Just  ahead  and  must  be  prevented, 
or  disaster  will  ensue.  The  duty  of  protec- 
tion is  not  performed,  unless  all  is  done  to 
render  protection  effective.  A  father  is  not 
only  charged  with  the  duty  of  protecting  his 
minor  child,  but  is  responsible  to  society  for 
the  child's  conduct  during  minority,  and  en- 
titled, as  a  matter  of  law,  to  control  it  for 
the  protection  of  society  and  of  the  child 
alike. 

The  charge  of  the  trial  Judge  in  the  pres- 
ent case  was  in  many  respects  well-nigh  per- 
fect, but  it  failed  to  submit  to  the  jury 
the  right  of  a  father  to  protect  his  minor 
daughter  from  continued  adulterous  relations 
with  the  man  who  had  seduced  her,  if  the 
Jury  believed  that  this  protection,  in  the 
particular  circumstances  of  the  case,  would 
be  an  instance  standing  upon  a  like  foot- 
ing of  reason  and  Justice  with  the  defense 
of  her  life  or  of  his  own;  and  the  Judge  re- 
stricted the  right  of  such  protection  by  in- 
structing the  jury  that  the  father  would 
only  have  had  the  right  to  kill  the  deceased 
if  he  had  reason  to  believe  that  the  act  of 
fornication  was  to  be  committed  at  the  time 
and  place  of  the  killing — *'then  and  there." 
According  to  the  testimony,  two  distinct  de- 
fenses were  available  to  the  defendant  and 
were  raised  by  him — the  defense  of  his  own 
person  against  an  apparent  attempt  on  the 
part  of  the  deceased  to  shoot  him  with  a 
pistol,  and  the  defense  of  his  immature 
child  against  further  defilement  at  the  hands 
of  one  whose  boastf  ulness  of  the  ruin  he  had 
wrought,  though  unknown  to  the  father, 
left  little  reason  for  doubt  that  he  would 
continue  the  pursuit  of  the  object  of  his 
lust,  and  finally  work  the  irretrievable  ruin 
of  the  defendant's  daughter. 

[2]  We  shall  not  attempt  to  recapitulate 
the  several  assignments  of  error  contained  in 
the  39  grounds  of  the  amended  motion  for 
new  trial,  because,  in  so  far  as  the  exceptions 
taken  are  meitorious,  all  of  them  appear 
to  turn  upon  the  doctrine  of  actual  self-de- 
fense, or  the  right  of  a  parent  to  protect 
his  child;  and  this  is  true  whether  the  as- 
signment of  error  relates  to  the  exclusion  or 
admission  of  testimony,  or  the  refusal  of 
requisite  instructions,  or  the  giving  of  in- 
structions alleged  to  be  erroneous.  The 
charge  of  the  court  upon  every  feature  of  | 


the  case,  so  far  as  the  right  of  the  defend- 
ant to  defend  himself  is  concerned,  is  not 
only  without  error,  but  is  a  model  presenta- 
tion of  the  law  as  applicable  to  the  case. 
It  is  so  clear,  so  full,  and  so  manifestly 
fair  to  the  defendant  as  to  leave  no  ground 
for  complaint  We  think,  however,  that  the 
court  erred  as  to  this  branch  of  the  case  In 
rejecting  testimony  sought  to  be  adduced 
by  the  defendant  which  tended  to  show  the 
probable  Intention  of  the  deceased  with  ref- 
erence to  the  pistol  which,  according  to  the 
testimony  in  behalf  of  the  defendant,  he 
attempted  to  draw.  These  sayings  of  the 
deceased,  though  not  communicated  to  the 
defendant,  were  competent  for  the  purpose 
of  illustrating  the  quo  animo  of  the  de- 
ceased's act  in  reaching  for  his  pistol.  Pre- 
vious statements  of  one  who  participates  in 
a  rencounter  may  be^  used  for  the  purpose 
of  comparing  what  he  actually  did  with 
what  he  himself  stated  be  intended  to  do,  in 
order  to  enable  the  Jury  to  determine  what 
his  intentions  were  in  the  act  which  he  ac- 
tually did  or  attempted  to  do.  It  was  most 
material  to  the  defendant  In  this  case  to 
corroborate  his  statement  and  the  testimony 
to  the  effect  that  the  deceased  attempted  to 
draw  a  pistol  before  he  fired  the  fatal  shot, 
and  to  that  end  he  could  show  that  the  de- 
ceased had  threatened  to  kill  him  if  he 
ever  interfered  with  his  illicit  relations  with 
his  daughter.  The  testimony  that  he  had 
made  such  threats  was  relevant  to  this  very 
matter,  and  therefore  admissible.  For  the 
same  reasons  the  declarations  of  the  de- 
ceased as  to  his  improper  relations  with  a 
woman,  easily  identifiable  by  the  circum- 
stances as  being  the  defendant's  daughter, 
were  admissible. 

[31  We  think  also  that  the  court  erred  in 
permitting  the  state  to  examine  one  of  the 
witnesses,  over  the  defendant's  objection,  as 
to  statements  alleged  to  have  been  previously 
made  by  that  witness,  tending  to  discredit 
the  witness  by  raising  the  inference  that  he 
had  been  unduly  influenced,  and  laying  the 
foundation  for  impeaching  him  by  proof  of 
contradictory  statements  in  r^rard  to  mat- 
ters immaterial  to  the  issue  on  triaL  In 
every  Judicial  investigation,  great  latitude 
shoi^d  be  allowed  in  the  Inquiry  and  search 
for  truths  and  especially  should  the  right  of 
cross-examination,  thorough  and  sifting,  not 
be  abridged;  but  the  scope  of  inquiry  should 
not  be  permitted  to  extend  to  the  intro- 
duction of  irrelevant  testimony,  the  only 
reasonable  effect  of  which  must  be  to  create 
prejudice  against  one  of  the  parties. 

In  the  present  case,  the  witness  Parker 
was  introduced  by  the  defense  for  the  pur- 
pose of  ^stifying  to  threats  made  by  the 
deceased  against  the  life  of  the  defendant, 
and  testified  that  he  had  a  conversatiou 
upon  one  occasion  with  the  deceased,  in 
which  the  latter  said  that  he  did  not  like 
old  man  Miller,  and  that  if  he  ever  said  any- 
thing out  of  the  way  to  him  be  was  going 
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to  kill  him,  or  If  he  ever  said  anything 
about  his  daughter  he  was  going  to  kill  him. 
This  witness  was  permitted  to  testify,  with- 
out objection,  that  he  did  not  tell  the  de^ 
fendant  about  the  conversation  until  about 
two  months  after  the  killing,  and  that  he  at 
one  time  lived  with  the  defendant,  but 
moved  away,  and  after  the  killing  moved 
back  to  Miller's  place.  Upon  cross-examina- 
tion, and  over  the  defendant's  objection,  the 
witness  was  Interrogated  as  to  certain  lan- 
guage which  Indicated  great  bias  on  the  part 
of  Parker  against  the  defendant,  as  the  means 
of  discrediting  his  testimony  and  Impeach- 
ing him  before  the  jury.  The  witness  was 
asked  If  he  had  not  had  a  previous  conver- 
sation with  Jim  Doughty,  in  which  he  stated 
that  he  had  moved  away  from  old  man  Mil- 
ler's place  to  keep  from  killing  Miller,  or  to' 
keep  Miller  from  killing  him,  and  that  he 
wanted  Miller  hung  and  buried  standing  on 
his  head,  and  that  he  would  give  the  prose- 
cutor $10  to  help  hang  the  defendant.  The 
witness  Parker  denied  ever  having  had  such 
conversation,  or  that  he  ever  made  such 
statement,  and  thereupon  the  state  intro- 
duced witnesses  who  swore,  for  the  purpose 
of  impeaching  Parker,  that  he  had  in  their 
presence  a  conversation  in  which  he  used  the 
language  which  he  denied  he  had  uttered. 

It  is  clear  that  this  testimony  was  not 
relevant,  and  that  the  prior  conversation 
was  not  admissible.  It  would  have  been 
competent  for  the  state  to  show  any  motive 
which  would  tend  to  discredit  the  witness  In 
the  eyes  of  the  jnry.  The  witness  could 
have  been  asked  as  to  the  state  of  his  feel- 
ings toward  the  defendant,  but  this  could 
not  be  showB  by  hearsay;  nor  could  the  wit- 
ness be  Impeached  by  the  proof  of  contradict 
tory  statements  as  to  matters  immaterial. 
The  court  went  even  further  than  this,  and 
allowed  the  state  to  prove  that  the  witness 
Parker  had  made  broader  statements  than 
those  with  reference  to  which  he  had  been 
interrogated.  We  think  that  the  witness 
Parker  should  at  least  have  been  asked, 
first,  the  state  of  his  feelings  toward  the 
defendant,  and,  if  it  was  stated  that  they 
were  good,  it  then  might  have  been  shown 
that  his  testimony  was  procured  or  influenced 
by  corrupt  motives;  bat  it  was  not  competent 
to  go  into  the  details  of  the  conversation. 

As  to  the  second  branch  of  the  defendant's 
case,  the  instructions  of  the  court  were  de- 
fective, in  that  the  jury  were  not  told,  as 
the  defendant  requested  they  should  be,  that 
if  the  defendant,  having  just  learned  of  the 
seduction  of  the  daughter  before  he  en- 
countered the  deceased  in  the  road,  and  hav- 
ing knowledge  that  the  place  where  he  (the 
defendant)  then  sat  in  his  buggy  was  an 
accustomed  meeting  place  of  the  guilty  cou- 
ple, really  believed  that  the  purpose  of  the 
deceased  was  to  continue  his  illicit  relations 
with  the  daughter,  and  had  good  reason  to 
believe  that  nothing  but  the  death  of  the 
deceased  would  prevent  the  continuance  of 


such  relations,  he  had  the  right  to  kill  the 
deceased.  And,  further,  the  jury  should 
have  been  told  that  it  was  for  them  to  con- 
sider and  determine  whether,  under  the  evi- 
dence in  the  case,  the  danger  of  a  repetition 
of  the  acts  of  fornication  was  suflBciently 
grave  to  create  an  instance  standing  upon 
the  same  footing  of  reason  and  justice  as 
the  right  of  actual  self-defense. 

The  judge  instructed  the  jury  that  "the 
killing,  if  necessary,  or  apparently  so,  to  a 
reasonable  mind.  In  order  to  protect  the 
daughter  at  the  time  of  the  killing,  would 
be  justifiable.  The  killing  must  be  neces- 
sary, or  apparently  so,  to  prevent  the  de- 
cedent from  accomplishing  his  purpose  then 
and  there."  We  think  the  plaintiff  in  error 
justly  complains  of  this  charge  as  too  greatly 
restricting  his  right  to  protect  his  daughter. 
The  error  consists  in  telling  the  jury  that 
the  defendant  would  only  be  justifiable  In 
killing  the  deceased  to  prevent  the  sexual 
intercourse  at  that  time  and  place.  The 
act  of  sexual  intercourse  is  very  rarely,  if 
ever,  voluntarily  committed  in  the  presence 
of  a  third  person,  and  the  cases  where  par- 
ticipants in  the  sexual  act  are  detected  while 
in  the  very  act  of  copulation  are  so  infre- 
quent that  to  say  that  one  who  would  have 
Uie  right  to  prevent  the  intercourse  can  only 
do  so  when  it  is  about  to  be  indulged  under 
his  eyes  would  preserve  only  the  shadow  of 
the  right  and  destroy  its  substance.  Accord- 
ing to  testimony  in  this  case,  the  deceased 
had  passed  the  defendant's  house  in  his  bug- 
gy earlier  in  the  morning.  It  is  easily  in- 
ferable that  he  knew  that  the  young  girl 
would  go  to  the  commencement  at  Helena, 
and  he  knew  the  road  she  would  have  to 
travel,  and  that  she  would  have  to  pass  the 
point  where  he  stopped  his  buggy.  He  per- 
haps did  not  know  that  the  father  would 
be  accompanying  his  daughter,  for  this  was 
unusual.  He  had  been  accustomed  to  meet 
her  there  alone.  His  presence  at  that  par- 
ticular time  and  place  at  least  indicated  an 
intention  on  his  part  to  repeat  the  illicit 
act  The  numerous  notes  which  passed  be- 
tween the  parties,  and  which  are  to  be  found 
in  the  record,  give  evidence  that  the  defend- 
ant's daughter  was  completely  under  the 
influence  of  the  young  man,  and  that  he  was 
determined  to  continue  his  relations  with 
her  at  any  cost,  even  to  the  length  of  taking 
her  father's  life  if  the  father  detected  the 
criminal  Intercourse. 

Surely  section  75  of  the  Penal  Ck)de,  which 
authorizes  the  jury  to  justify  a  homicide  tf 
in  their  opinion,  upon  their  oaths,  it  stands 
upon  the  same  footing  of  reason  and  justice 
as  the  instances  of  self-defense  which  are 
previously  enumerated,  was  not  originally 
inserted  into  the  body  of  our  laws  without 
any  purpose  or  object  The  fact  that  it  has 
been  inserted  into  every  succeeding  Code, 
and  stands  to-day,  embracing,  by  the  univer- 
sality of  the  word  **all,"  every  Instance  where 
a  homicide  has  been  committed,  and  where 
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the  circamstances  of  the  klUlng  may  appeal 
t6  the  conscience  of  the  Jury  as  placing  It  In 
the  same  category  as  defense  of  person,  hab- 
itation, or  property,  clearly  shows  that  It  Is 
not  the  legislative  Inttotlon  to  treat  this  law 
as  a  dead  letter.  In  the  opinion  of  the  writer, 
this  Code  section  was  Intended  to  supply  the 
equity  of  the  criminal  law,  and  cover  those 
cases  where  the  law,  by  reason  of  Its  univer- 
sality. Is  deficient  This  would  seem  to  have 
been  the  opinion  of  Chief  Justice  Lumpkin, 
In  the  Biggs  Case,  29  Ga.  723,  76  Am.  Dec. 
49,  when  he  asked  the  question,  "What 
American  Jury  has  ever  convicted  a  man  for 
slaying  the  seducer  of  his  wife  or  daughter?** 
But,  though  a  killing  cannot  be  Justified,  if 
a  wrong,  no  matter  how  heinous,  has  been 
completed.  It  Is  still  Justifiable  to  prevent 
certain  wrongs  which  may  be  prevented,  even 
if  It  cost  human  life  to  prevent  their  Infilc- 
tion.  One  may  shoot  and  kill  a  burglar,  to 
prevent  the  burglar  from  entering  his  house; 
it  Is  for  the  Jury  to  say  whether  a  father 
endowed  with  the  right  to  protect  his  daugh- 
ter has  not  an  equal  right  to  prevent  her  con- 
tinued defilement  and  disgrace.  The  prin- 
ciple underlying  both  Instances  Is  the  same, 
rhe  only  question  which  could  arise  is,  Which 
ds  the  more  valuable,  the  preservation  of  the 
chattels  within  the  house,  or  the  protection 
^f  its  Inmates? 
Judgment  reversed. 


<»  Oa.  App.  598) 

THOMPSON  V.  SLOSS-SHEFFIELD   STEEL 

&  IRON  CO.    (No.  8,017.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1911.) 

(8yUahu$  ly  the  Court.) 
Sales  (f  859*)— Bamedt  of  Sblleb— Action 

FOB    PbICB— SUFFICIENCT   OF   EVIDENCE. 

No  error  of  law  is  complained  of,  and  the 
evidence  demanded  the  judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  809.*] 

Error  from  City  Court  of  Thomasvllle;  W. 
H.  Hammond,  Judge. 

Action  by  the  Sloss-Sheffleld  Steel  &  Iron 
Company  against  C.  L.  Thompson,  doing 
business  as  the  Thomasvllle  Iron  Works. 
From  a  Judgment  for  plalntlif,  defendant 
brings  error.    Affirmed. 

Roscoe  Luke,  for  plain tifT  in  error.  W.  X 
Hammond  and  Theo  Titus,  for  defendant  In 
error. 

HILL,  O.  J.  The  Sloss-Sheffleld  Steel  & 
Iron  Company  brought  suit  In  the  city  court 
of  Thomasvllle  against  C.  L.  Thompson,  doing 
business  as  the  Thomasvllle  Iron  Works,  on 
an  account  for  s  car  load  of  pig  iron  for 
$464  and  Interest  A  bill  of  particulars  was 
attached  to  the  petition.  The  defendant  ad- 
mitted by  his  plea  that  he  was  doing  busi- 


ness as  the  Thomasvllle  Iron  Works,  but  de- 
nied that  he  was  Indebted  to  the  plaintiff  on 
the  account  sued  on,  or  for  any  other  amount 
for  the  pig  iron.  On  the  trial  the  plaintiff  In- 
troduced as  a  witness  the.  defendant,  who 
testified  that  he  was  doing  business  as  the 
Thomasvllle  Iron  Works;  that  he  had  re- 
ceived the  car  load  of  pig  Iron  which  had 
been  shipped  to  him  by  the  plaintiff,  under  a 
written  contract ;  and  that  he  had  agreed  to 
pay  the  plaintiff  for  all  the  pig  Iron  $16  per 
ton,  with  interest  thereon.  This  amounted 
to  $464,  according  to  the  bill  of  particulars, 
which  the  defendent  admitted.  He  also  ad- 
mitted that  the  Iron  was  received  by  the 
Thomasvllle  Iron  Works,  or  by  him  operat- 
ing as  the  Thomasvllle  Iron  Works,  and  that 
It  was  melted  by  the  iron  works;  but  he 
stated  that  the  Iron  was  of  no  value  to  him, 
and  that  neither  he  nor  the  Thomasvllle  Iron 
Works  owed  the  plaintiff  anything  for  the 
pig  Iron.  This  was  all  the  evidence,  and  the 
judge,  trying  the  case  without  the  Interven- 
tion of  a  jury,  found  in  favor  of  the  plain- 
tiff the  principal  sum  sued  for,  with  the  in- 
terest due  thei^eon.  The  defendant  filed  a 
motion  for  a  new  trial,  based  upon  the  gener- 
al grounds  alone,  and  the  r^usal  of  the  mo- 
tion Is  assigned  as  error. 

In  our  opinion  the  evidence  demanded  the 
finding.  The  defendant  admitted  receiving 
the  Iron.  He  admitted  the  agreement  to  pay 
for  the  iron  the  price  for  which  the  suit  was 
brought  He  admitted  that  the  pig  iron  was 
used  by  him.  He  did  not  file  any  plea  of 
payment  or  of  partial  payment,  nor  did  he 
set  up  total  or  partial  faUore  of  considera- 
tion. His  only  defense  was  that  the  ptg  iron 
was  of  no  value  to  him;  that  neither  he  nor 
the  Thomasvile  Iron  Works  owed  the  plain- 
tiff anything  therefor.  It  would  be  a  re- 
markable situation  if,  after  having  admitted 
the  receipt  of  the  goods  and  the  use  of  them, 
and  the  agreement  to  pay  for  them  as  set  out 
in  the  suit,  he  should  be  permitted  to  escape 
payment  by  the  simple  statement  that  the 
iron  was  of  no  value  to  hlni,  and  that  he 
owed  nothing  therefor.  This  general  state- 
ment denying  Indebtedness,  Is  in  the  teeth 
of  the  facts  clearly  proving  indebtedness, 
and  In  fact  has  no  probative  value  what- 
ever. He  certainly  owed  for  the  iron,  under 
his  admission,  unless  it  was  worthless,  and 
he  made  no  plea  of  total  failure  of  consid- 
eration. Having  admitted  that  he  received 
and  used  the  iron,  if  It  was  not  entirely 
worthless,  he  would  owe  Its  real  value,  and 
his  duty  was  to  plead  and  prove  any  partial 
failure  of  consideration.  While  the  brief  of 
evidence  is  probably  not  as  explicit  and  as 
full  as  It  should  have  been,  yet  it  is  ample, 
in  connection  with  the  pleadings,  to  show 
that  the  defendant  owed  this  account  and 
that  he  set  up  absolutely  no  defense. 

Judgment  affirmed. 
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<»  8.  a  440) 

McAIiHANY  T.  MURRAY  et  aL  (DUKOB 
et  aL,  Intervenen). 

(Supieme  Conn  of  South  Carolina.     Aug.  11, 

1911^ 

OoRPORATiONS  ({  438*)— Eleeuostnabt  Cob- 
P0BATi0N%-£>iss0LUTX0N— Bights  of  Mem- 

BSB8  TO  PBOPEBTT. 

Persons  associated  as  Sons  of  Temperance, 
for  the  purpose  of  promoting  temperance  by  cor- 
porate organization,  obtained  a  charter,  in  1854, 
for.  a  term  of  14  years,  and  thereafter  defend- 
ants' ancestor  conveyed  a  lot  in  fee  simple  to 
the  trustees  of  the  corporation  for  a  considera- 
tion; which  was  paid,  and  the  members  acquired 
property  by  their. own  contributions,  erected  a 
oall  upon  the  lot  for  the  purpose  of  holding  its 
meetings,  and  managed  ^e  affairs  of  the  corpo- 
ration themselves.  The  corporation  continued 
in  possession  until  1861,  and  the  survivor  of  the 
original  trustees  continued  in  possession  of  the 
property  until  the  expiration  ol  the  charter,  and 
thereafter.  Held,  in  an  action  of  partition  be- 
tween the  representatives  of  persons  who  were 
members  of  the  corporation  at  the  time  its  char- 
ter expired  and  the  heirs  of  the  grantor,  that, 
under  the  general  doctrine  that  on  the  dissolu- 
tion of  any  corporation  the  corporate  assets, 
both  real  and  personal,  should  be  regarded  as 
belonging  to  a  trust  estate  in  the  hands  of  those 
who  happen  to  have  their  custody,  to  be  dispos- 
ed of  bv  a  court  of  equity  accordmg  to  the  equi- 
.  table  rights  of  creditors  and  interested  persons, 
and  after  satisfaction  of  all  the  equities  the  re- 
mainder to  go  to  the  state,  the  representatives 
were  entitled  to  the  proi)erty  to  tne  exclusion 
of  the  heirs  of  the  grantor. 

[SM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  176^1771 ;   Dec.  Diir.  I  438.*] 

'  Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County;  B.  H.  Moss,  Special 
Judge. 

Action  for  partition  by  D.  Li.  McAlhany 
against  Louisa  Murray,  continued  after  her 
death  against  Emory  Murray  and  others  as 
her  heirs,  in  which  O.  B.  Dukes  and  others 
Intervened.  Judgment  for  plaintiff,  and  for 
defendants  Murray  and  others  against  inter- 
veners, and  the  interveners  appeaL  Re- 
versed. 

Walker  8.  Utsey,  for  appellants.  R.  Lon. 
Weeks,  for  respondent  McAlhany.  Hunter  A 
Gibbes  and  J.  Otey  Reed,  for  other  xespond- 
ents. 

WOODS,  J.  The  question  to  be  decided  in 
this  case  Is  whether,  upon  the  dissolution  of 
a  corporation  created  for  a  benevolent  or  so- 
cial pnxposey  its  land  reverts  to  the  grantor, 
or  is  a  corporate  asset,  to  be  divided  among 
those  who  are  members  of  the  corporation  at 
the  date  of  dissolution. 

The  facts  are  not  in  dispute,  but  it  is  nec^ 
€8sary  to  make  a  statement  of  the  manner 
In  which  the  legal  issue  arose.  A  charter  for 
14  years  was  granted  to  St.  George's  Divi- 
aion.  Sons  of  Temperance,  by  an  act  of  in- 
corporation of  December  21,  1854.  12  Stat 
364.  The  purpose  of  the  corporation  is  not 
stated  in  the  charter  but  it  is  admitted  that 
it  was  the  promotion  of  temperance  by  cor* 
porate  organization;    and  that  the  corpora- 


tion was  therefore  a  benerolent  and  social, 
as  distin^^iiahed  from  a  trading  or  business, 
corporation.  On  March  25,  1855,  James 
George,  by  fee-simple  deed,  conveyed  a  lot  to 
Andrew  Myers,  and  other  persons  named  in 
the  deed«  as  "committee  or  trustees"  of  the 
corporation,  for  the  consideration  of  $10, 
which  was  actually  paid  to  him.  The  society 
erected  on  the  lot  a  hall  for  the  purpose  of 
holding  its  meetings,  and  it  flourished  until 
1861,  when  it  disbanded,  for  the  reason  that 
most  of  its  members  bad  enlisted  in  the  Con- 
federate Army.  Immediately  after  the  war, 
an  effort  was  made  to  resuscitate  the  or- 
ganization, but  it  was  unsuccessful,  and  the 
society  has  been  practically  defunct  since 
1861.  The  charter  expired  by  Its  own  limita- 
tion in  1868,  and  has  never  been  renewed. 
The  Sons  of  Temperance  were  in  possession 
of  the  property  until  1861;  and  D.  L.  Mc- 
Alhany, one  of  the  original  trustees  to  whom 
the  land  was  conveyed,  continued  the  posses- 
sion in  that  capacity  until  November  2,  1908, 
when  he  conveyed  by  deed  to  his  son,  D.  L. 
McAlhany,  Jr.,  the  plaintiff  in  this  action,  all 
his  right,  title,  and  interest  in  the  property. 
This  deed  was  intended  to  convey  what  D.  L. 
McAlhany  supposed  to  be  his  interest  as  one 
of  the  three  surviving  members  of  the  St. 
George  Division  of  the  Sons  of  Temperance. 

James  George  died  some  time  between  1868 
and  1903,  leaving  a  will,  by  which  he  devised 
and  bequeathed  all  of  his  property  to  his 
daughter,  Liooisa  Murray.  Mrs.  Murray, 
claiming  that  the  title  had  reverted  to  her 
as  the  heir  and  devisee  of  James  George,  un- 
der a  specific  clause  in  the  deed,  which  is  not 
involved  in  the  consideration  of  this  appeal, 
through  her  husband,  Bmory  Murray,  took 
possession  of  the  property  in  1906.  An  ac- 
tion was  commenced  against  her  for  the  re- 
covery of  the  property,  in  the  name  of  the 
corporation^  which  was  dismissed  by  order  of 
the  circuit  court,  on  the  ground  that  the  cor- 
poration was  defunct  and  could  not  maintain 
the  action,  and  from  the  Judgment  there  was 
no  appeal.  Thereafter  P.  L.  Horn  and  J.  A. 
Dukes,  two  of  the  three  surviving  members 
of  the  society,  co^nmenced  an  action  to  recov- 
er the  property  from  Louisa  Murray.  That 
action  was  ended  by  the  conveyance  by  Horn 
and  Dukes  of  their  interest  to  Mrs.  Murray. 

The  present  action  for  partition  was  com- 
menced in  1907  by  D.  Lu  McAlhany,  Jr.,  as 
grantee  of  his  father  under  the  deed  above 
recited,  against  Mrs.  Murray,  as  the  owner 
of  the  interests  of  Horn  and  Dukes.  Among 
other  defenses,  Mrs.  Murray  set  up  the  claim 
that  under  the  specific  clause  in  the  deed 
above  r^erred  to  the  property  had  reverted 
to  her  as  heir  and  devisee  of  James  George. 
Mrs.  Murray  died  during  the  pendency  of  the 
action,  and  it  was  continued  in  the  name  of 
her  heirs.  The  referee  to  whom  the  case  was 
referred  overruled  all  the  defenses,  and  re> 
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ported  that  the  plaintiff  was  entitled  to  one- 1 
third  Interest  and  the  defendants  to  two- 
thirds  interest  In  the  lot.  On  April  9,  1909, 
a  decree  was  made,  by  consent  of  connsel, 
confirming  the  report  of  the  referee  and  di- 
recting a  sale  of  the  property  and  a  division 
of  the  proceeds,  one-third  to  the  plaintiff, 
McAlhany,  and  two-thirds  to  the  heirs  of 
Mrs.  Murray.  On  June  7,  1909,  an  order  was 
made  in  the  case,  allowing  O.  B.  Dukes,  M. 
W.  Dukes,  J.  W.  Fairey,  and  Margaret  Shied- 
er  to  Intervene  In  the  cause  and  set  up  their 
claim  to  an  Interest  In  the  property  as  heirs 
of  deceased  persons  who  were  members  of 
St  George's  Division  of  Sons  of  Temperance 
at  the  date  of  the  dissolution  of  the  corpora- 
tion. Against  this  claim  the  heirs  of  Mrs. 
Murray  alleged  that  the  property,  on  disso- 
lution of  the  corporation  In  1868,  had  revert- 
ed by  reason  of  such  dissolution  to  Mrs.  Mur- 
ray, the  heir  and  devisee  of  James  George, 
the  original  grantor.  The  cause  was  refer- 
red to  Wm.  G.  Wolfe,  Esq.,  who  held  that 
the  Murray  heirs  were  bound  by  the  former 
decree,  and  therefore  coidd  not  avail  them- 
selves of  the  claim  of  reversion  against  Mc- 
Alhany,  but  sustained  the  defense  against 
the  Interveners.  The  report  was  confirmed 
by  a  decree  of  Special  Judge  Moss,  with  a 
slight  modification  not  involved  here.  The 
interveners  appeal,  assigning  error  In  the 
holding  of  the  circuit  court  that  the  real 
property  of  St.  George  Division,  Sons  of 
Temperance,  did  not  belong,  on  the  dissolu- 
tion of  the  corporation,  to  the  persons  who 
were  members  of  it  at  that  time  but  reverted 
to  the  grantor,  by  whom  It  was  conveyed  to 
the  corporation.  The  statute  of  1898,  now 
section  1866,  of  Civil  Code  of  1902  will  not 
be  discussed  or  construed,  for  the  reason  that 
the  rights  of  the  parties  in  this  case  arose 
before  It  was  enacted. 

In  many  decided  cases,  dicta  will  be  found 
expressing  recognition  of  the  doctrine  that  at 
common  law  on  the  dissolution  of  a  corpora- 
tion Its  lands  revert  to  the  grantor,  but 
we  think  few  cases  will  be  found  in  which 
the  point  was  raised  and  decided,  and  the 
doctrine  actually  applied  In  the  disposition 
of  property  by  the  judgments  of  courts  of 
last  resort  The  ancient  authority  relied  on 
as  supporting  the  doctrine  is  the  following 
passage  from  Coke  on  Littleton,  13  b:  "And 
so  if  land  be  given  in  fee  simple  to  a  deane 
and  chapter,  or  to  a  major  and  commonalty, 
and  to  their  successors,  and  after  such  body 
politique  or  corporate  be  dissolved,  the  do- 
nor shall  have  again  the  land,  and  not  the 
lord  by  escheat  And  the  reason  and  cause 
of  this  diversity  Is,  for  that  in  the  case  of  a 
body  politique  or  corporate  the  fee  simple  Is 
vested  In  their  politique  or  Incorporate  ca- 
pacity created  by  the  policy  of  man,  and 
therefore  the  law  doth  annex  the  condition  in 
law  to  every  such  gift  and  grant,  that  if  such 
body  politique  or  Incorporate  be  dissolved, 
that  the  donor  or  grantee  shall  re-enter  for 


that  the  cause  of  the  gift  or  grant  falleth."* 

The  language  of  Lord  Coke  makes  It  clear 
that  the  corporations  which  he  had  In  mind 
were  the  religious  orders  and  the  municipal 
organizations  of  the  times.  The  land  of  the 
religious  orders  was  usually  acquired  by 
gift,  without  valuable  conslderaJ:lon ;  and  It 
was  not  wholly  unreasonable  that  upon  disso- 
lution of  the  order  the  land  should  revert 
to  the  grantor. 

Upon  the  dissolution  of  a  municipal  corpo- 
ration, distribution  of  the  land  among  the 
entire  community  would  have  been  Inconvok- 
ient,  even  If  there  had  been  recognition  of 
the  right  of  the  Individuals  constituting  a 
community  to  an  Interest  in  the  land. 

The  older  authorities  follow  Coke  In  the 
statement  of  the  rule,  as  will  be  seen  by 
reference  to  2  Cruise,  493,  2  Bac.  32,  1  Bl. 
Com.  482,  2  Kyd  on  Corporations,  5ia  But 
with  the  conception  and  development  of  the 
corporation  as  a  means  of  bringing  together 
individual  resources  for  the  promotion  of  the 
Innumerable  enterprises  of  modem  life  came 
conviction  of  the  injustice  and  absurdity 
of  the  doctrine.  Chancellor  Kent  thus  sets 
out  what  he  calls  '*mo8t  injurious  and  dla- 
tressing  consequences"  of  the  dissolution  of 
money  or  trading  corporations  under  the 
rules  laid  down  by  the  old  authorities:  ''An 
absolute  and  unqualified  repeal,  at  once^  of 
a  charter  of  incorporation  of  a  money  or 
trading  Institution  would  be  attended  with 
most  injurious  and  distressing  consequences. 
According  to  the  old  settled  law  of  the  land, 
where  there  is  no  special  statute  provision  to 
the  contrary,  upon  the  dvU  death  of  a  corpo- 
ration, all  its  real  estate,  remaining  unsold, 
reverts  back  to  the  original  grantor  and  his 
heirs.  The  debts  due  to  and  f ronh  the  corpo- 
ration are  all  extinguished.  Neither  the 
stockholders,  nor  the  directors  or  trustees  of 
the  corporation,  can  recover  those  debts  or 
be  charged  with  them,  in  their  natural  ca- 
pacity. All  the  personal  estate  of  the  corpo- 
ration vests  In  the  people,  as  succeeding  to 
this  right  and  prerogative  of  the  crown  at 
common  law.*'  In  a  note  he  says:  "The  rule 
of  the  common  law  has  in  fact  become  ob- 
solete and  odious.  It  never  has  been  aK)Ued 
to  insolvent  or  dissolved  moneyed  corporations 
in  England.  The  sound  doctrine  now  is,  aa 
shown  by  statutes  and  judicial  decisions; 
that  the  capital  and  debts  of  banking  and 
other  moneyed  corporations  constitute  a  trust 
fund  and  pledge  for  the  payment  of  credltora 
and  stockholders,  and  a  court  of  equity  win 
lay  hold  of  the  fund  and  see  that  it  be  duly 
collected  and. applied.  The  death  of  a  cor- 
poration no  more  Impairs  the  obligation  of 
contracts  than  the  death  of  a  private  per- 
son."   2  Kent  Com.  807. 

In  the  leading  case  of  Bacon  t.  Robertson, 
59  U.  S.  480, 15  L.  Ed.  499,  Mr.  ^Tustice  Camp- 
bell for  the  court  says,  on  the  same  subject: 
''For  according  to  the  doctrine  of  tbe  text- 
writers  on  this  subject  the  consequences  are 
visited  without  any  discrimination ;  the  lorn- 
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€8  are  imposed  upon  those  who  are  not  blame- 
worthy; and  the  benefits  are  accumulated 
upon  those  who  are  without  desert  The  ef- 
fects of  a  dissolution  of  a  corporation  are 
usually  described  to  be  the  reversion  of  the 
lands  to  those  who  had  granted  them;  the 
extinguishment  of  the  debts,  either  to  or 
from  the  corporate  body,  so  that  they  are  not 
a  charge  nor  a  benefit  to  the  members.  The 
instances  which  support  the  dictum  in  refer- 
ence to  the  lands  consist  of  the  statutes  and 
judgments  which  followed  the  suppression  of 
the  military  and  religious  orders  of  knights, 
and  whose  lands  returned  to  those  who  had 
granted  them,  and  did  not  fall  to  the  king 
as  an  escheat;  or  of  cases  of  dissolution  of 
monasteries  and  other  ecclesiastical  founda- 
tions, upon  the  death  of  all  their  members; 
or  of  donations  to  public  bodies,  such  as  a 
mayor  and  commonalty.  But  such  cases  af- 
ford no  analogy  to  that  before  us.  The  ac- 
quisitions of  real  property  by  a  trading  cor- 
poration are  commonly  made  by  a  bargain 
and  sale,  for  a  full  consideration,  and  with- 
out conditions  in  the  deed;  and  no  condi- 
tions are  implied  in  law  in  reference  to  such 
conveyanqes.  The  vendor  has  no  interest  in 
the  appropriation  of  the  property  to  any  spe- 
cific object,  nor  any  reversion,  where  the  suc- 
cession fails." 

Of  the  American  cases  criticizing  and  re- 
jecting the  doctrine,  .we  cite  only  a  few  of 
the  more  recent,  in  some  of  which  the  au- 
thorities are  reviewed.  Shayne  v.  Bvening 
Post  Co.,  168  N.  T.  70,  61  N.  B.  115,  56  L.  R. 
A.  777,  85  Am.  St  Rep.  654;  Hopkins  v. 
Grossley,  138  Mich.  561, 101  N.  W.  822 ;  Rich- 
ards V.  Northwestern  C.  &  M.  Co.,  221  Mo. 
149,  119  S.  W.  953;  Huber  v.  Martin.  127 
Wis.  412,  105  N.  W.  1031,  8  L.  R.  A.  (N.  S.) 
653,  115  Am.  St  Rep.  1023 ;  Wilson  v.  Leary, 
120  N.  C.  90,  26  S.  E.  630,  38  L.  R.  A  240, 
58  Am.  St  Rep.  778;  Diamond  S.  I.  Go.  v.  Hus- 
bands, 8  Del.  Gh.  205,  68  Atl.  240.  The  point 
has  never  arisen  for  direct  decision  in  this 
state,  but  there  are  dicta  to  the  effect  that 
the  doctrine  of  Lord  Goke  is  not  sound  as  ap- 
plied to  business  or  trading  corporations. 

Judicial  discussion  and  decision,  it  is  true, 
has  been  concerned  mainly  with  business  or 
trading  corporations,  and  there  are  many 
^cta  and  some  authorities  to  the  effect  that 
business  corporations — that  is,  associations 
incorporated  for  private  gain — are  to  be  dis- 
tinguished from  eleemosynary  assoclatious  in- 
corporated for  charitable  purposes ;  that  the 
grantor  cannot  claim  a  reversion  of  the  land 
ov  the  state  a  forfeiture  of  the  personal  prop- 
erty of  the  former,  but  upon  dissolution  of 
the  latter  reversion  of  the  land  and  for- 
feiture of  the  personal  property  do  take 
place.  Distinctions  are  also  drawn  between 
private  corporations  conducted  mainly  for 
the  benefit  of  their  own  members,  such  as 
Masons,  Odd  Fellows,  temperance  societies, 
and  social  clubs,  and  corporations  chartered 
as  charities  for  the  benefit  of  the  general 
public    We  are  not  concerned  in  this  case 


with  public  charities,  but  with  the  property 
of  a  temperance  society  or  lodge  conducted 
by  its  own  members,  and  acquirhig  proijerty 
by  their  contributions  for  corporate  uses. 
Nor  are  we  directly  concerned  with  the 
question  whether,  upon  the  dissolution  of  a 
division  of  the  Sons  of  Temperance,  its  per- 
sonal property  was  forfeited  to  the  state. 

There  are  some  broad  and  obvious  Hues  of 
difference  between  trading  or  business  cor- 
porations and  eleemosynary  corporations; 
but  there  is  no  such  difference  as  makes  re- 
version to  the  grantor  of  corporate  real  es- 
tate, on  dissolution  of  the  corporation,  unjust 
and  absurd  in  one  case  and  fair  and  reason- 
able in  the  other.  The  difference  that  one 
kind  of  corporation  Issues  shares  of  stock 
for  the  capital  paid  in,  and  is  conducted  for 
the  purpose  of  making  money  for  its  share- 
holders, while  the  other  receives  and  invests 
money  in  buildings  and  lands  or  other  prop- 
erty for  the  special  benefit  of  a  class,  or  of 
the  general  public,  and  issues  no  stock,  is  no 
logical  basis  for  holding  that  the  rule  of  the 
common  law  has  become  obsolete  and  odious 
in  one  case  and  not  in  the  other.  In  rapidity 
of  development,  in  variety  of  organization 
and  of  enterprise,  the  modem  eleemosynary 
corporation  has  well-nigh  kept  pace  with 
the  modem  business  corporation.  In  its  de- 
velopment, it  has  reached  a  point  entirely  out 
of  the  view  and  conception  of  jurists  of  Lord 
Goke's  day.  Inoorporated  hospitals,  universi- 
ties, colleges,  churches,  fraternal  societies, 
and  social  clubs  buy  land,  construct  expen- 
sive buildings,  and  accumulate  large  endow- 
ments. The  idea  that  upon  the  dissolution 
of  such  a  corporation  the  land  and  buildings 
go  to  one  who  happened  to  be  the  person  who 
conveyed  the  land  to  the  corporation  seems 
clearly  as  absurd  and  odious  as  it  is  anti- 
quated. 

There  is  hardly  any  logical  ground  for  re- 
jecting the  common-law  rule  of  reversion, 
when  considered  with  respect  to  business  cor- 
porations, that  does  not  apply  with  equal 
force,  when  considered  with  respect  to  elee- 
mosynary corporations.  Not  only  is  the  dis- 
tinction artificial,  but  the  attempt  to  apply  it 
must  lead  to  doubt  and  confusion  on  the 
bench,  as  well  as  at  the  bar,  because  of  the 
practical  difficulty  of  classification.  There 
are  many  corporations,  such  as  fraternal  so- 
cieties and  other  like  organizations,  which 
have  both  business  and  eleemosynary  fea- 
tures. Such  associations  can  be  placed  on 
one  or  the  other  side  of  the  line  between  busi- 
ness and  eleemosynary  corporations  only  on 
refined  distinctions  about  which,  no  doubt, 
courts  would  differ. 

The  next  Important  inquiry  is  whether  the 
doctrine  that  the  personal  property  of  a  de- 
funct eleemosynary  corporation  is  forfeited 
and  its  land  reverts  to  the  grantor  has  been 
established  by  judicial  decision  in  this  state. 
In  Elliott  V.  Morris,  Harp.  Eq.  281,  heard 
in  1824,  the  litigation  was  between  the  heirs 
of  William  Elliott  and  the  devisees  under  his 
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will.  No  question  was  made  as  to  whether 
thete  had  been  a  reversion  on  the  dissolution 
of  the  Baptist  Church  to  which  the  land  had 
been  conveyed;  on. the  contrary,  the  rever- 
sion was  assumed  by  both  parties,  and  the 
sole  point  decided  was  that  the  assumed  re- 
version was  to  the  heirs  and  not  to  the  dev- 
isees of  the  grantor.  The  question  now  un- 
der consideration  was  not  decided  nor  dis- 
cussed. 

The  only  point  involved  in  Attorney  Gen- 
eral V.  Society  for  the  Relief  of  Elderly  Min- 
isters, etc.,  10  Rich.  Eq.  604,  decided  in  1859, 
was  whether  the  General  Assembly  was  pro- 
hibited by  the  Constitution  from  amending 
the  charter  of  an  existing  corporation,  so  as 
to  allow  it  to  apply  its  funds  to  a  purpose 
not  within  the  terms  of  the  original  charter. 
The  remark  found  in  the  opinion  of  the 
court,  that  on  the  dissolution  of  a  corporation 
the  real  estate  would  revert  to  the  grantor, 
and  the  personal  assets  would  vest  in  the 
state,  is  nothing  more  than  a  dictum. 

The  circuit  decree  of  Judge  Kershaw,  in 
St  Philip's  Church  v.  Zion  Church,  23  S.  C. 
297,  discusses  the  commoA-law  rule  as  laid 
down  by  Lord  Coke,  and  holds  it  to  be  still 
in  force  in  this  state  with  respect  to  elee- 
mosynary corporations.  But  on  appeal  the 
case  was  decided  on  other  points,  and  the 
Supreme  Court,  speaking  through  Chief  Jus- 
tice Simpson,  expressed  its  doubt  by  reserv- 
ing its  final  opinion  on  the  question. 

It  is  safe  to  say,  then,  that  the  question  is 
not  settled  by  authority  in  this  state;  and 
we  have  been  able  to  find  no  strong,  per- 
suasive adjudication  elsewhere  supporting  the 
contention  that  the  grantor  takes  the  real 
property  of  an  eleemosynary  corporation  on 
dissolution.  In  the  case  of  the  Late  Corpo- 
ration of  the  Church  of  Jesus  Christ  of  the 
Latter  Day  Saints  v.  United  States,  136  U. 
S.  1,  10  Sup.  Ct  792,  34  L.  Ed.  478,  the  doc- 
trine is  broadly  stated  by  the  court,  as  one 
of  the  grounds  of  the  decision,  that,  upon 
the  repeal  of  the  charter  of  the  Mormon 
Church,  the  Congress  of  the  United  States 
could  by  legislation  require  that  the  church 
assets  be  taken  as  reverted  and  forfeited 
property  and  applied  to  school  purposes. 
But  the  archaic  common-law  doctrine  of  re- 
verter seems  a  much  weaker  support  to  the 
Judgment  of  the  court  than  the  violation  by 
the  church  of  an  act  of  Congress,  which  ex- 
pressly provided  that  violation  of  its  terms 
by  a  corporation  should  result  in  forfeiture 
and  escheat  to  the  United  States. 

In  Wilson  v.  Leary,  120  N.  C.  90,  26  S.  B. 
630,  38  L.  R.  A.  240,  68  Am.  St  Rep.  778, 
cited  above,  the  question  arose  upon  the  dis- 
solution of  Oriental  Lodge  No.  24,  I.  O.  O.  F. 
The  Independent  Order  of  Odd  Fellows,  like 
other  benevolent  societies,  has  its  business 
features,  no  doubt;  but  its  main  purposes  as 
commonly  understood  are  charitable  and  so- 
cial. The  Supreme  Court  of  North  Carolina, 
ignoring  the  supposed  distinction  between 
business  and  eleemosynary  corporations,  re- 


pudiates in  emphatic  language  the  doctrine  of 
reverter  and  forfeiture*  and  holds  that  there 
was  no  reverter.  In  Hopkins  v.  Crossley, 
138  Mich.  561,  101  N.  W.  822,  the  court  held 
that  there  was  no  forfeiture  of  the  funds  of 
the  "Old  Volunteer  Plre  Department  of  De- 
troit," but  that  on  the  dissolution  of  the  cor- 
poration the  funds  should  be  distributed 
among  the  members  of  the  association. 

The  true  modem  rule,  arising  out  of  the 
development  in  Importance  and  variety  of 
corporate  organization  and  enterprise^  and 
the  principle  which  will  be  found  running 
through  nearly  all  modem  Judicial  thought 
and  expression,  is  that,  on  the  dissolution 
of  any  corporation,  the  corporate  assets,  both 
real  and  personal,  including  debts  due  to 
the  corporation,  should  be  regarded  as  belong- 
ing to  a  trust  estate  in  the  hands  of  those 
who  happen  to  have  their  custody,  to  be  dis- 
posed of  by  the  court  of  equity  according  to 
the  equitable  rights  of  interested  parties.  In 
such  distribution  the  court  considers  the 
claims  of  creditors,  and  of  any  other  person 
who  may  set  up  claims.  In  the  adjustmeni 
of  the  equities,  one  who  has  donated  land  in 
whole  or  in  part  stands  on  the  same  footing 
as  any  other  contributor  to  the  permanent 
property  of  the  corporation,  and  has  no  high- 
er equity.  If  such  grantor  conveyed  away  his 
land  for  a  money  consideration  alone,  it  is 
manifest  that  there  is  no  foundation  in  equi- 
ty and  Justice  for  any  claim  that  he  could 
make  to  the  lands  or  any  other  property  of 
the  corporation.  When  all  the  equities  are 
satisfied,  the  remainder  of  the  property*  if 
any,  goes  to  the  state,  Just  as  the  property  of 
the  estate  of  an  individual  goes  to  the  states 
when  no  one  appears  who  has  any  Just,  legal 
or  equitable  claim  to  it 

The  following  language  of  Mr.  Justice 
Campbell,  in  Bacon  v.  Robertson,  supra,  as- 
serting such  Jurisdiction  of  the  courts  of  equi- 
ty, was  used,  after  giving  the  reasons  why 
the  old  rule  of  forfeiture  to  the  state  and  re- 
verter to  the  grantor  was  entirely  inappli- 
cable to  the  modem  business  corporation: 
"These  Just  yiews  which  have  afforded  to 
wise  chancellors  a  sufficient  motive  to  enlarge 
the  scope  and  relax  the  vigor  of  the  rules  of 
chancery  proceeding,  so  as  to  bring  the  dvll 
rights  of  Individuals,  in  whatever  form  they 
may  exist,  or  however  complicated  or  rami- 
fied, under  the  protection  of  legitimate  Judi- 
cial administration,  have  been  adopted  in 
the  United  States,  not  simply  for  the  im- 
provement of  methods  of  proceeding,  but  also 
for  the  adjustment  of  rights  and  the  asser- 
tion of  responsibilities  among  the  members 
of  such  associations.*'  The  reasons  for  the 
application  of  equitable  principles  to  the  dis- 
tribution of  the  assets  by  a  court  of  eqnttj 
are  as  strong  in  this  case  as  in  that 

Applying  the  principle  of  equity  Jorlsdio* 
tion  to  an  incorporated  volunteer  fire  com* 
pany,  the  Supreme  Court  of  Michigan  saya. 
in  Hopkins  v.  Crossley,  supra:  *^he  docCriii# 
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that  upon  the  dissolution  of  a  corporation  Its 
real  estate  reverts,  and  its  personal  property 
goes  to  the  crown,  Is  a  hard  doctrine  that 
courts  of  equity  have  power  to  relieve 
against,  and  we  think  that  such  a  rule  is  not 
generally  applied  in  this  country  to  corpora- 
tions In  which  the  members  had  a  pecuniary 
interest. 

The  case  of  Diamond,  etc.,  Qo.  t.  Hus- 
bands, 8  Del.  Ch.  205,  68  Atl.  240,  grew  out  of 
the  dissolution  of  a  business  corporation,  but 
the  court  discussed  the  subject  in  general 
terms,  holding  that,  even  if  the  person  who 
conveyed  to  a  corporation  for  a  valuable  con- 
sideration could  claim  the  reversion  on  dis- 
solution of  the  corporation,  the  naked  legal 
title  would  be  held  by  him  as  a  mere  trustee 
for  the  equitable  owners  of  the  property. 

In  this  case,  the  record  shows  a  convey- 
ance for  a  valuable  consideration  actually 
paid  to  the  grantor,  and  It  is  manifest  that 
be  and  his  heirs  have  no  equitable  claim  to 
the  land.  The  property  was  paid  for  and 
the  building  on  it  erected  by  the  contributions 
of  the  St  George  Division,  Sons  of  Temper- 
ance, and  there  is  no  person  before  the  court 
having  any  equitable  clalin,  except  those  who 
were  members  of  the  order  at  the  date  of  dis- 
solution. It  follows  that  such  persons  and 
their  representatives  are  entitled  to  the  prop- 
erty to  the  ezdnsion  of  the  heirs  of  the 
grantor. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 

(89  s.  C.  4S8) 

GIBBES  V.  HA^flLTON  et  aL 

(Supreme  Court  of  South  Carolina.     Aug.  10, 

1911.) 

JuBT  (S  14*>— Right  to  Jubt  Tbiai/— Most- 
OAOE  FoBECLOSURB— Defenses* 

Defendant*  in  an  action  to  foreclose  a  mort- 
gage given  to  secure  the  purchase  price  of  a  ma- 


chine, though  not  only  denying  the  allegations 
of  the  complaint,  but  setting  up  as  affirmative 
defenses  misrepresentation  and  breach  of  war- 
ranty of  the  condition  of  the  machine,  failure  of 
consideration,  and  a  counterclaim  for  fraud  and 
collusion  between  plaintUf  and  the  original  mort- 
gagee in  obtaining  the  mortgage*  is  not  entitled 
to  a  jury  txiaL 

[EU.  Note.~For  other  cases,  see  Jury,  Cent 
Dig.  H  35-88 ;   Dec.  Dig.  {  14.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  J.  Wm.  Thurmond,  Spe- 
cial Judge. 

**To  be  officially  reported." 

Action  by  A.  M.  Gibbes,  trading  under  the 
name  of  the  Gibbes  Machinery  Companji 
against  W.  T.  Hamilton  and  another.  Judg- 
ment for  plaintiff,  and  defendant  Hamilton 
appeals.    Affirmed. 

T.  A.  Hamilton  and  B.  B.  Hiers,  for  appel- 
lant W.  S.  Smith  and  O.  B.  Searson,  for 
respondent 

HYDRICK,  J.  In  an  action  for  foreclo- 
sure by  the  assignee  of  a  mortgage  given  to 
secure  the  purchase  price  of  machinery,  de- 
fendant, the  mortgagor^  denied  the  allega- 
tions of  the  complaint,  and  set  up  as  afObrm- 
ative  defenses,  misrepresentation  and  breach 
of  warranty  of  the  condition  of  the  machin- 
ery, failure  of  consideration,  and  a  counter- 
claim for  damages  for  fraud  and  collusion 
between  plaintiff  and  his  assignor,  the  origi- 
nal mortgagee,  in  obtaining  the  mortgage 
from  defendant  Held,  that  defendant  was 
not  entitled  to* a  trial  by  jury.  Bouland  r. 
Carpin,  27  S.  C.  235,  8  S.  B.  210;  McLaurin  r. 
Hodges,  43  S.  C.  187,  20  S.  B.  001;  Pratt  ▼. 
Timmerman,  80  S.  a  186,  48  8.  B.  255. 

Affirmed. 

JONBS,  C.  J.,  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 
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(•  Ga.  AM>.  «M) 

rniiGHER  T.  MOORB.     (No.  8,397.) 

(OonrC  of  Appeals  of  Georgia.     Aug.  4»  1911.) 

{ByUahu9  hy  ih^  OattriJ 
Sales   (i   479*)'-RBifBDis8    of    Sblleb— At- 

TAOHHESTT    VOB    PUBCUABB    MOSTBT— FBIVO* 
LOUS  DEFBSrSB. 

M.  sold  F.  a  mule,  and  took  a  note  for 
]^90  for  the  puxtchase  money,  reserving  title. 
The  mule  proving  unsatisfactory,  F.  brought  it 
back  and  got  a  noise  from  M.,  for  which  he 
agreed  to  give  $20  more.  A  new  note  for  the 
purchase  money^  of  the  horse  was  drawn  and 
turned  over  to  F.  for  execution ;  he  agreeing  to 
have  it  executed  by  himself  and  another  as 
security.  F.  never  executed  the  note,  but  kept 
the  horse.  M.  sued  out  an  attachment  for  the 
purdiase  money  of  the  horse.  F.  defended  on 
the  ground  that  he  did  not  owe  for  the  horse, 
as  he  had  exchanged  the  mule  for  it,  and  that 
the  plaintiflTs  only  remedy  was  to  attach  the 
mule,  which  had  been  returned  to  him  when  the 
trade  was  rescinded,  but  offered  no  evidence. 
Held,  that  the  defense  was  palpably  frivolous, 
and  that  the  verdict  in  the  plaintiirs  favor  is 
demanded. 

Pid.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  ii  1418-1438 ;   Dec.  Dig.  I  479.*] 

Error  from  City  Ck>art  of  Jefferson;  W. 
W.  Stark,  Judge. 

Action  by  J.  W.  Moore  against  J.  L.  Falch- 
er.  From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Ray  &  Ray,  for  plaintiff  in  error.  Q.  A. 
Johns,  for  defendant  in  error. 


POWELIi,  J.   Judgment  affirmed. 


(9  Oa.  App.  624) 

HARKBLL  t.    STATS.     (No.  3,097.) 
(Oourt  of  Appeals  of  Georgia.     Aug.  4,  1911.) 

(SyU^hus  5]/  the  Oowri.) 

1.   No  BBBOB— E^VIDENOE  SUFTICJIBWT. 

No  error  of  law  appears,  and  the  verdict 
is  fully  supported  by  the  evidence. 

(Addiiiofya  8yllahu9  hy  Editorial  Staff.) 

2.  Witnesses  (§  286*)— Examination— Redi- 
BECT  Examination— Scope. 

Where  a  witness  testified  on  direct  exami- 
nation in  a  prosecution  for  being  intoxicated  in 
a  plaoe  of  divine  worship  that  defendant's  ap- 
pearance showed  that  he  was  drunk  and  that  he 
staggered  as  he  went  along,  there  was  no  error 
in  overruling  objections  to  his  testmony  on  re- 
direct examination  that  he  could  not  say  wheth- 
er defendant  was  drunk  or  sober  only  from  his 
appearance,  that  he  did  not  see  him  drink  any 
liquor,  but  that  from  his  appearanoe  he  was 
drunk. 

[£>d.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  286.*] 

8.  Witnesses  (f  352*)  —  Impeachment— Com- 
petency OF  Evidence. 

In  a  prosecution  for  being  intoxicated  at  a 
place  of  divine  worship,  testimony  of  a  witness 
for  defendant  that  he  was  17  years  old,  intro- 
duced to  show  that  the  state's  principal  witness 
had  given  to  defendant's  witness  whisky,  and 
was  endeavoring  to  convict  defendant  to  fore- 
stall a  prosecution  sgainst  the  state's  witness  for 


furnishing  liquor  to  a  minor,  was  property  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  S  362.*1 

4.  Disturbance  of  Public  Assbmblagi 
(I  15*)— Obiminal  Pboseoution— Instbuo- 
tionb. 

Where  the  special  presentment  charged  that 
defendant  "was  then  and  there  intoxicated  and 
in  a  manner  under  the  influence  of  intoxicating 
liquor  while  the  people  were  assembled  for  the 
purpose  of  engagine  in  divine  worship,"  an  in- 
struction that  the  defendant  was  "charged  with 
the  offense  of  being  intoxicated  at  a  place  of 
divine  worship  or  being  in  any  manner  under 
the  influence  of  intoxicating  liquors  at  a  place 
of  divine  worship  while  tne  people  were  ss- 
sembled  there  for  divine  worship  on  the  date 
alleged  in  a  4>ill  of  indictment,  or  special  pre- 
sentment, whatever  it  is,"  was  not  broader  than 
the  presentment. 

[Ekl.  Note.— For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Dec  Dig.  S  1^**1 

0.  distubbance  of  public  assemblaoe 
(§  15*)— Cbiminal  Pboseoution— Instbuo- 

TI0N8. 

In  a  prosecution  for  being  intoxicated  at  a 
place  of  divine  worship,  an  instruction  that  if 
any  i>erBon  shall  appear  at  any  church  or  other 
place  of  divine  worship  intoxicated  or  in  any 
manner  under  the  influence  of  intoxicating  liq* 
uors,  while  the  people  are  assembled  to  engage 
in  religious  worship,  he  is  guilty  of  a  misde- 
meanor, was  proper. 

[Ed,  Note.— For  other  cases,  see  Distnrbanoe 
of  Public  Assemblage,  Dec.  Dig.  S  15.*] 

6.  Gbiminal  Law  ({  829*)— Tbial— Inbtbuc- 
tions— Requests  —  Instbuctionb  Albeadt 
Given. 

In  a  prosecution  for  being  intoxicated  at  a 
place  of  divine  worship,  the  refusal  of  a  request 
to  charge  handed  to  the  judge  while  the  charge 
was  being  made,  and  not  before  it  began.  whi<A, 
while  not  given  literally,  was  given  m  sub- 
stance, was  not  error. 

[Ed.  Note.— For  other  cases,  see  Otminal 
Law,  Cent  Dig.  {  2011;  Dec  Dig.  {  829.*] 

7.  DiSTUBBANCE       OF      PUBLIO      ASSBMBLAOE 

(I  15*)— CaiMiNAi.  Pboseoution— Instbuc- 
tionb. 

In  a  prosecution  for  being  intoxicated  at  a 
place  of  public  worship,  it  was  not  error  to  re- 
fuse to  charge  that,  to  convict,  the  jury  most 
And  that  the  defendant  was  drunk  on  intoxicat- 
ing liquor,  and  that  if  it  was  beer,  morphine, 
or  other  narcotics  that  produced  the  condition 
of  defendant,  they  would  not  be  authorised  to 
find  him  guilty. 

[Ed.  Note.— For  other  cases,  see  Distuibanoe 
of  Public  Assemblage,  Dec.  Dig.  S  15.*] 

8.  Cbiminal  Law  ({  785*)— Tbial— Inrxbuc- 
tions— gbedibii.itt  op  witnesses. 

Though  the  defendant  contended  that  the 
witness  for  the  state  had  sworn  willfull/  and 
knowingly  falsely  to  material  facts,  the  failure 
to  instruct  that  if  a  witness  swore  willfully 
and  knowingly  falsely,  his  testimony  ought  to 
be  disregarded  entirely,  unless  corroborated  by 
circumstances  or  other  unimpeached  evidence, 
was  not  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1774, 177^-1781.  1889-1894 : 
Dec.  Dig.  i  785.*] 

Error  from  City  Court  of  Nashyllle;  W. 
D.  Bule,  Judge. 

John  Harrell  was  convicted  of  being  In- 
toxicated at  a  place  of  divine  worsliip,  and 
be  brings  error.    Affirmed. 
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The  gronnds  of  the  motion  for  a  new  trial, 
In  addition  to  the  grounds  that  the  ver- 
dict was  contrary  to  law  and  to  the  evi- 
dence, were  a  follows: 

[2]  (1)  Because  the  witness  George  Gray 
testified,  on  direct  examination:  "Q.  What 
was  his  condition?  A.  His  appearance  show- 
ed that  he  was  drunk.  Q.  How  did  he  act? 
A.  He  staggered  as  he  went  along."  And 
on  the  redirect  examination,  over  defend- 
ant's objection,  the  court  allowed  the  wit- 
ness to  testify:  "Q.  What  do  yon  say  as  to 
his  being  drunk  or  sober?  A.  I  could  not 
■ay,  only  from  his  appearance.  I  did  not 
see  him  drink  any  liquor.  Q.  What  do  you 
say  as  to  his  appearance?  A.  From  his  ap- 
pearance he  was  drunk.*'  The  questions  and 
answers  were  objected  to  before  going  to 
Jury,  by  defendant,  as  follows :  The  witness 
was  examined  fully  on  the  direct  examina- 
tion, and  the  state  has  no  right  to  re-ex- 
amine the  witness  as  if  on  direct  examina- 
tion, but  only  in  rebuttal  of  the  testimony 
brought  out  on  cross-examination,  because  the 
questions  are  leading.  [Note  by  the  court: 
This  was  before  the  witness  was  excused 
from  the  stand,  on  his  original  examination 
or  redirect  examination.]  The  court  overrul- 
ed defendant's  objections,  and  the  defendant 
assigns  the  ruling  as  error,  because  the  ex- 
amination was  prejudicial  to  the  interest  of 
the  defendant,  In  that  it  unduly  sUressed  the 
testimony  of  the  state,  and  the  ruling  was 
an  intimation  as  to  the  guilt  of  the  accused. 
It  violated  the  rules  of  evidence  and  the 
ethics  of  good  practice,  and  needlessly  in- 
cumbered the  record  with  superfluous  testi- 
mony. 

[3]  (2)  It  was  error  for  the  court  to  ex- 
clude from  the  consideration  of  the  jury 
the  material  testimony  of  Dan  Harrell,  a 
witness  for  defendant,  as  follows :  '*Q.  How 
old  are  yon?  A.  17  years."  The  purpose 
of  the  evidence  was  to  show  that  the  state's 
star  witness,  John  Metts,  had  given  to  this 
minor  boy  whisky,  and  the  witness  was  en- 
deavoring to  convict  the  defendant  to  fore- 
stall a  prosecution  against  the  witness  for 
the  offense  of  furnishing  llquoi;  to  a  minor. 

[4]  (3)  It  was  error  harmful  to  defendant 
for  the  court  to  charge  as  follows:  "This 
is  a  case  of  the  state  against  John  Harrell 
charged  with  the  offense  of  being  intoxicated 
at  a  place  of  divine  worship,  or  being  in  any 
manner  under  the  influence  of  intoxicating 
liquors,  at  a  place  of  divine  worship  while 
the  people  were  assembled  there  for  divine 
worship,  on  the  date  alleged  in  the  bill  of 
indictment,  or  special  presentment,  whatever 
It  is."  The  offence  charged  In  the  special 
presentment  being:  "John  Harrell  [did]  be 
and  appear  at  the  Dan  Griffin  schoolhouse, 
in  said  county,  a  place  of  divine  worship. 
Ha,  the  said  John  Harrell,  was  then  and 
there  intoxicated  and  in  a  manner  under 
the  influence  of  intoxicating  liquors  while 
thB  people  were  ■seembled  fer  the  purpose 


of  engaging  in  divine  worship.**  The  error 
being:  (a)  The  charge  was  much  broader 
than  the  special  presentment,  in  that  it 
Instructed  the  jury  that  the  defendant  was 
charged  either  with  being  "intoxicated"  or 
being  "in  any  manner  under  the  influence  of 
intoxicating  liquors."  (b)  The  special  pre- 
sentment charged  one  offense  only,  to  wit: 
"John  Harrell  was  then  and  there  intoxicat- 
ed, and  in  a  manner  under  the  influeuoe  of 
intoxicating  liquors;"  whereas  the  charge 
Instructed  the  jury  that  he  was  charged 
with  either  one  of  the  offenses,  (c)  Because 
a  person  may  be  under  the  influence  of  in- 
toxicating liquor  not  to  such  extent  as  to 
be  discernible,  and  with  perfect  propriety 
attend  church  or  the  church  grounds  while 
the  congregation  is  assembled  for  divine 
worship    and   violate    no   criminal    statute. 

(d)  Because  no  person,  under  the  charge, 
could  use  liquor  for  medicinal  purposes  and 
attend  church  if  he  were  "in  any  manner 
under  the  influence  of  intoxicating  liquor." 

(e)  Because  it  did  not  state  the  contention 
of  the  state  correctly,  but  much  stronger 
than  charged  in  the  special  presentment, 
and  authorized  the  jury  to  convict  the  de- 
fendant if  the  influence  was  "any."  (f)  Be- 
cause the  court  should  have  correctly  stated 
that  the  defendant  was  being  tried  upon  an 
indictment  or  special  presentment 

[5]  (4)  It  was  error  for  the  court  to  charge: 
"The  particular  law  in  this  case  is:  If  any 
person  shall  be  and  appear  at  any  church  or, 
other  place  of  divine  worship  intoxicated,  or 
in  any  manner  under  the  influence  of  intoxi- 
cating liquors,  while  the  people  are  assem- 
bled for  the  purpose  of  engaging  in  any  reli- 
gious worship,  he  shall  be  guilty  of  misde- 
meanor;" the  error  being:  (a)  The  expres- 
sion "such  religious  worship"  was  an  opinion 
of  the  court  that  the  "Dan  Griffin  school- 
house"  was  per  se  a  place  of  **religious  wor- 
ship." (b)  The  charge  is  also  open  to  the  er- 
ror assigned  to  the  charge,  in  the  third 
ground  of  the  amended  motion,  from  (a)  to 
(f),  inclusive,  and  especially  where  the  court 
emphasized  this  paragraph  in  his  charge  by 
using  the  expression,  "Now,  this  is  the  law." 
(c)  Because  the  court  used  the  expression 
three  times  in  his  charge,  and  every  time  In 
different  parts  and  connections  of  the  charge* 
to  wit,  "Or  in  any  manner  under  the  influ- 
ence of  intoxicating  liquors,"  as  charged  by 
the  court,  is  error,  (e)  Because  the  charge 
of  the  court  is  incorrect  as  an  abstract  prin- 
ciple of  the  law  applicable  to  the  case  on 
trial. 

[6]  (5)  It  was  error  for  the  court  to  neg- 
lect to  give  in  charge  the  principle  that,  Im 
order  for  the  defendant  to  be  guilty  under 
the  special  presentment  of  the  offense  as 
therein  charged,  the  jury  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  was  intoxicated  and  under  the 
influence  of  intoxicating  liquors,  upon  the 
church  grounds*  as  alleged  In  ib«  ipedal 
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pi^soitnient  It  was  error  for  the  court  to 
refuse  to  gXre  In  charge  the  written  request 
of  the  defendant  as  follows:  ''Gentlemen  of 
the  jury,  I  charge  you  that,  before  you  can 
find  the  defendant  guUty,  you  must  find  by 
the  evidence  that  the  defendant  was  under 
the  influence  of  intoxicating  liquors  at  the 
time  and  place  alleged  in  the  special  present- 
ment, and  while  the  congregation  was  as- 
sembled for  the  purpose  of  divine  worship, 
and  it  is  Just  as  necessary  that  the  state 
prove  the  allegations  in  the  presentment  that 
it  was  Intoxicating  liquors  as  it  is  to  prove 
the  defendant  was  under  the  influence  of 
such  liquors,  and  the  state  must  prove  both 
allegations  beyond  a  reasonable  doubt  before 
you  would  be  authorized  to  flnd  the  defend- 
ant guilty/'  [Note  of  the  Judge:  The  re- 
quest of  charge  was  handed  to  me  while  the 
charge  was  being  made,  and  not  before  the 
charge  began,  and  the  request,  while  not  giv- 
en literally,  was  given  in  substance.] 

[7]  Second  request:  "It  is  alleged  in  the 
Indictment  that  the  defendant,  John  Harrell, 
was  intoxicated  on  spirituous  liquors.  Now, 
you  must  flnd  from  the  evidence  that  the 
defendant  was  drunk  on  Intoxicating  liquors, 
and  nothing  else.  If  it  was  beer,  morphine, 
or  other  narcotics  that  produced  the  condi- 
tion of  defendant,  then  you  would  not  be 
authorised  to  flnd  the  defendant  guilty." 
[Note  of  the  Judge:  This  request  was  not 
given,  but  it  was  not  correct  as  a  whole.] 
The  error  being:  (s)  The   charge   was   so 


general  that  it  allowed  the  jury  to  oonrict; 
if  they  believed  the  defendant  was  intoxicat- 
ed on  anything  besides  liquor,  (b)  Because 
there  was  no  proof  that  he  was  intoxicated 
on  liquor,  and  if  his  condition  was  as  was 
contended  for  by  the  state,  it  could  have  been 
produced  by  some  drug  or  opiate,  and  not 
by  liquor,  (c)  Because  nowhere  in  the  dbarge 
was  the  attention  of  the  Jury  called  to  the 
sufficiency  of  the  proof  required  to  authorize 
the  verdict  of  guilty,  (d)  Because  there  was 
no  evidence  on  which  the  jury  was  authoriz- 
ed to  find  that  the  defendant  was  intoxicated 
on  liquor. 

[8]  (6)  It  was  one  of  the  contentions  of  the 
defendant  before  the  Jury  that  the  witness 
John  (Metts  swore  willfully  and  knowingly 
falsely  to  material  facts  in  the  case,  and  that 
the  court,  having  undertakAn  to  charge  the 
law  of  impeachment,  failec  to  instruct  the 
Jury  that  if  a  witness  swore  willfully  and 
knowingly  falsely,  his  testimony  ou^t  to  be 
disregarded  entirely,  unless  corroborated  by 
circumstances  or  other  unimpeached  evi- 
dence. The  court  charged  rules  of  impeach- 
ment not  applicable  to  the  evidence  and  con- 
tentions of  defendant  and  neglected  to  charge 
the  correct  and  applicable  rule  as  above 
stated. 

J.  P.  Knight  and  Hendricks  &  Christian, 
for  plalntifT  in  error.  J.  H.  Gary,  SoL,  and 
J.  A.  Alexander,  for  the  State. 

WLtSSSELL,  X    Judgment  affirmed. 
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(9B9  8.  O.  Wn 

H1D0E3EIMER  t.  ALLEN. 

(Supreme  Oourt  of  South  OaroliiUL 
Aug.  26,  1911.) 

FABTNVBSBIP    (j    286*)— DiSSOLUTIOlf— POWBB 

OF  Pabtnsb  to  Bind  Fobmsb  PABTinBBS  — 

NOTB. 

After  diasolution  of  a  partnership^  one  of 
the  partners  executed  promissory  notes  to  plain- 
tiff for  the  balance  of  a  firm  debt,  signing  them 
in  the  firm  name,  with  notice  to  plaintiff  that 
the  partnership  had  been  dissolved,  and  that  he 
had  no  authority  to  sign  the  firm  name.  Held, 
that  a  former  partner  of  the  aigner  was  not  lia- 
ble thereon. 

[Bd.  Note.— For  other  cases,  see  Partnership^ 
Gent  Dig.  ir  640-649 ;  Dec.  IMg.  i  28a*] 

Appeal  from  Ck)mmon  Pleas  Circuit  Oourt 
of  Florence  County ;   Ernest  Gary,  Judge. 

Action  by  E.  Heckhelmer  against  James  M. 
Allen.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

J.  W.  Ragsdale  and  R.  B.  Whiting,  for  ap- 
pellant   WiUcox  &  WUlcoz,  for  respondent 

HYDRICK,  J.  The  complaint  alleges  that 
the  firm  of  James  Allen  &  Son,  composed  of 
James  Allen  and  his  son,  James  M.  Allen,  the 
defendant  herein,  became  indebted  to  the 
plaintiff,  and  on  December  7,  1896,  gave  him 
their  two  promissory  notes,  one  for  fSSO,  due 
July  1,  1897,  and  the  other  for  $546.51,  due 
January  1,  1898,  both  bearing  interest  from 
November  10,  1896,  and  containing  a  promise 
to  pay  all  expenses  of  collection,  including 
attorney's  fees,  if  not  paid  at  maturity,  and 
prays  judgment  for  the  amount  due  thereon. 
The  defendant  denies  liability,  alleging  that 
the  notes  were  given  after  the  dissolution  of 
the  firm  of  James  Allen  &  Son,  of  which 
plaintiff  had  notice.  There  was  testimony 
tending  to  show  that  the  firm  was  dissolved 
In  May,  1895,  and  that  plaintiff  had  notice 
of  the  dissolution ;  that,  prior  to  the  dlssolu* 
tlon,  plaintiff  held  the  firm's  note  for  $1,500 
which  had  been  reduced  by  payments  to  the 
aggregate  amount  of  the  two  notes  sued  on, 
which  were  given  in  renewal  of  that  note, 
and  that  the  new  notes  were  first  signed  by 
James  Allen  alone ;  but  plaintiff  Insisted  that 
they  should  be  signed  in  the  firm's  name,  as 
the  old  note  was,  and  that  iu  compliance 
"With  his  request  James  Allen  signed  them  in 
the  firm  name,  but  told  him,  when  he  did  so, 
that  the  firm  had  been  dissolved,  and  that  he 
liad  no  authority  to  sign  the  firm  name.  The 
defendant  also  testified  that  the  original  debt 
was  a  private  debt  of  his  father,  and  that 
the  old  note  was  given  before  he  was  of  age. 
Upon  the  evidence,  the  court  directed  a  ver* 
diet  for  the  plaintiff,  hoioing  that  giving  the 
new  notes  was  .not  creating  a  liability  of  the 
flrm,  but  merely  giving  evidence  or  an  ac- 
knowledgment of  its  existence,  which  one  of 
tlie  former  partners  could  do. 

It  has  frequently  been  decided  in  this  court 


that,  after  dissolution  of  a  partnership,  one 
of  the  partners  cannot  without  special  au- 
thority, bind  his  former  partners  by  giving  a 
new  note,  even  for  a  partnership  debt,  if  the 
party  taking  it  had  notice  of  the  dissolution. 
Martin  v.  Walton,  1  McCord,  16;  Banlc  v. 
Humphreys,  1  McCord,  388;  Veale  v.  Has- 
san, 3  McCord,  278;  Loomls  v.  Pearson, 
Harp.  470 ;  White  v.  Union  Ins.  Co.,  1  Nott 
&  McC  556,  9  Am.  Dec.  726;  Chardon  v. 
Oliphant  3  Brev.'l83,  6  Am.  Dec  572;  Folts 
V.  Pourie,  2  Deeaus,  43;  Bank  v.  GalUott  1 
McMuL  209,  36  Am.  Dec.  256.  The  decision 
in  Burris  v.  Whitner,  3  S.  C.  510,  relied  on 
by  respondent,  was  rested  upon  the  ground 
that  plaintiff  did  not  have  notice  of  the  dis- 
solution of  the  partnership  when  he  took  the 
new  note.  The  remark  of  the  writer  of  the 
opinion  in  that  case  that  the  consideration  of 
that  note  was  a  partnership  debt  and  that 
was  in  itself  sufficient  to  support  the  plain- 
tiff's demand,  was  obiter  dictum,  and  is  in- 
consistent with  the  rule  laid  down  in  the  cas- 
es above  cited,  and  with  the  authorities  else- 
where. 30  Cyc.  658,  668. 
Reversed. 

(»  8.  C.  436) 

SPRUNT  et  aL  v.  GORDOK 

(Supreme  Court  of  South  Carolina.    April 

10,  1911.) 

1.  PLBADnrO  (I  869*)— SlinTLTANBOUS  DVMTTBb- 
BEB  AND  AWSWEB— PBOPBIETT. 

Under  Code  dv.  Proe.  1902,  S  164,  authoz^ 
izing  defendant  to  ''either'*  demur  "or*'  answer, 
it  is  improper  to  do  both  at  the  same  time,  ex- 
cept to  challenge  the  complaint  for  want  of 
faets  or  the  courf a  jurisdiction,  and  defendant 
may  be  required  to  elect  upon  which  he  will 
stand. 

[Ed.    Note^— For  other  cases,   see   Pleading, 
Cent  Dig.  K  1199-1209;  DecTbig.  i  3e9.*] 

2.  Pleading  (S  222*)-^Dkmubbeb— Rights  on 
ovebbtjling. 

When  defendant's  demurrer,  filed  in  good 
faith,  is  OTermled,  ordinarily  he  should  be  al- 
lowed to  answer. 

[Ed.   Note.— For   other  cases,  see   Pleading, 
Cent  IMg.  11  570-574 ;  Dec  Dig.  I  222.*1 

3.  Pleading  (|  369*)— Conoubbbnt  Answeb 

AND    DSaCUBBEB—i^LECTION. 

Under  Code  CSv.  Proc.  1902,  |  169,  provid- 
ing that  grounds  for  demurrer  to  a  complaint 
are  waived  by  failing  to  take  them  by  demur- 
rer or  answer,  except  Objections  for  want  of 
facts  or  to  the  court's  jurisdiction,  where  de- 
fendant demurs  and  answers  at  the  same  time, 
both  pleadings  setting  up  want  of  facts,  it  is 
error  to  require  him  to  elect  on  which  he  will 
stand. 

[Bid.   Note.— For  other  cases,    see   Pleading, 
Cent  Dig.  If  1199-1209 ;  Dec.  IMg.  |  369.*] 

4.  Sales  (S  411*)— Action  bt  BtrfEB— Plead- 
ing. 

On  suit  for  breach  of  contract  to  sell  cot- 
ton  the  complaint  was  sufficient  without  alleg- 
ing tender  of  the  price,  where  it  stated  that 
plaintififs  were  ready  and  willing  to  perform, 
and  where  defendant  was  entitled  to  deliver 
different  grades  at  different  prices. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  1161-1164;  Dec.  Dig.  {  411.«] 
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5.  Salxs    (I    185^  — Tendbb    bt    Butsb  — 
WAivrat. 

By  refusing  to  perform  a  contract  to  sell, 
the  Beller  waives  tender  of  the  price  by  the 
bayer. 

[EXl.  Note.—For  other  cases,  see  Sales,  Gent 
Vig.  I  498;  Dec  Dig.  S  185.*} 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Williamsburg  County;  Geo.  SL  Prince, 
Judge. 

Action  by  James  Sprunt  and  another,  part- 
ners as  Alexander  Sprunt  &  Son,  against 
Alexander  M.  Gordon.  Judgment  for  plaln- 
tiffto,  and  defendant  appeals.    Reversed. 

Kelley  &  Hinds,  for  appellant  Gilland  & 
Gilland,  for  respondents. 

« 

HYDRICK,  J.  This  Is  an  action  for  dam- 
ages for  breach  of  contract  Plaintiffs  al- 
lege that  defendant  made  a  written  contract 
with  them,  whereby  he  sold  and  agreed  to 
deliver  to  them,  at  Gourdins,  S.  C,  between 
September  15  and  October  31,  1909,  25  bales 
of  cotton,  to  average  500  pounds  per  bale,  5 
per  cent  more  or  less,  and  they  agreed  to 
pay  him  for  it,  on  delivery,  10  cents  a  pound 
for  middling  cotton,  and  10%  for  strict  mid- 
dling; that  they  were  ready  and  willing  to 
perform,  and  demanded  performance  of  him, 
which  he  failed  and  refused  to  do,  to  their 
damage  $500. 

[1]  Defendant  answered,  and  afterwards 
served  notice  of  a  demurrer  to  the  complaint 
for  insufficiency,  because  it  Is  not  alleged 
that  plaintiffs  tendered  defendant  the  money 
for  the  cotton.  On  plaintiffs'  motion,  the 
court  ordered  defendant  to  elect  whether  he 
would  stand  on  his  answer  or  demurrer.  He 
chose  the  demurrer,  which  was  overruled, 
and  plaintiffs  had  Judgment  on  the  pleadings. 
The  court  erred  in  requiring  defendant  to 
elect  At  common  law,  it  was  not  allowable 
to  plead  and  demur  to  the  same  matter  at 
the  same  time.  Nor  does  the  Code  of  Pro- 
cedure of  1902  contemplate  the  filing  of 
both  an  answer  and  a  demurrer  to  the  same 
matter  at  the  same  time,  except  as'  to  two  of 
the  grounds  of  demurrer  specified  therein, 
to  wit,  that  the  pleading  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  or 
defense,  and  that  the  court  is  without  Juris- 
diction. Section  164  says  that  the  only  plead- 
ing on  the  part  of  the  defendant  is  either  a 
demurrer  or  an  answer,  which  clearly  indi- 
cates that  both  were  not  intended  to  be  al- 
lowed for  the  same  matter  at  the  same  time^ 
It  then  proceeds  to  specify  the  grounds  for 
which  a  demurrer  will  lie,  and  provided,  in 
section  168,  that,  if  the  matter  enumerated 
as  grounds  of  demurrer  do  not  appear  upon 
the  face  of  the  complaint,  the  objection  may 
be  tAkem  by  answer.  But  section  169  pro- 
vides that  all  of  the  objections  specified  as 
grounds  of  demurrer  shall  be  deemed  waived, 
if  not  taken  either  by  demurrer  or  answer, 
"excepting  only  the  objection  to  the  Juris- 


diction, of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  There  are 
sound  reasons  why  a  party  should  not  be  al- 
lowed to  demur  and  answer  at  the  same 
time.  The  office  of  a  demurrer  is  to  test 
the  sufficiency  of  a  pleading,  and,  until  the 
pleadings  are  in  proi)er  form,  the  case  is  not 
ready  for  trial  on  the  merits.  To  allow  a 
party  to  answer  and  demur  at  the  same  time 
tends  to  confusion  and  unnecessary  expense 
In  the  administration  of  the  law ;  for  neither 
party  can  tell  whether  the  case  will  be  dis- 
posed of  on  the  issue  of  law,  raised  by  the 
demurrer,  or  on  the  Issues  of  fi^ct  raised  by 
the  answer.  Therefore  they  are  compelled  to 
come  to  trial  prepared  to  meet  both  issues; 
and  they  may  be  put  to  the  unneoessaiy 
trouble  and  expense  of  having  their  witnesses 
at  the  trial  when  the  case  will  be  dispoeed 
of  on  the  issue  of  law  raised  by  the  demur- 
rer. It  is  therefore  the  better  practice,  and 
the  intention  of  the  Legislature,  as  indicated 
in  the  section  of  the  Code  above  referred  to, 
that  the  issues  of  law  should  be  disposed  of 
before  the  case  is  set  down  for  trial  on  the 
merits.  Therefore,  when  a  demurrer  is  in- 
terposed on  any  of  the  grounds  specified  In 
the  code,  other  than  the  two  above  mention- 
ed, and  an  answer  to  the  merits  is  also  put 
in  at  the  same  time,  the  court  may,  in  its 
discretion,  require  the  party  to  elect  upon 
which  he  will  stand,  especially  if  it  appears 
that  such  action  will  promote  the  orderly 
disposition  of  the  cause.  Stahn  v.  Catawba 
MUls,  53  8.  C.  519,  31  8.  E.  49a  Never- 
theless, the  spirit  of  the  reformed  procedure 
requires  that  causes'  be  decided  on  th^r 
merits  rather  than  on  the  technicalities  of 
pleading. 

[2]  Therefore,  when  a  demurrer  is  inter- 
posed oh  any  ground  in  good  faith,  and  it  is 
overruled,  the  party  should  ordinarily  be  al- 
lowed to  answer.  ^  Of  course,  there  may  be 
circumstances  which  would  Justify  the  court 
in  refusing  to  exercise  its  discretion  to  al- 
low an  answer  to  be  put  in  after  overmlins 
a  demurrer,  but  none  such  appear  in  this 
case. 

[3]  However,  where  the  statute,  expressly 
or  by  necessary  implication,  allows  a  demur- 
rer and  an  answer  to  the  same  matter  at 
the  same  time,  the  court  is  bound  to  ad- 
minister the  law  as  it  is  written,  and  it  can- 
not order  a  party  to  elect  upon  which  he  will 
stand,  and,  upon  his  electing  one,  strike  out 
the  other.  There  can  be  no  doubt  that  sec- 
tion 169  of  the  Code  contemplates  and  au- 
thorizes the  filing  of  both  a  demurrer  for  an 
insufficient  statement  of  facts  and  an  answer 
to  the  merits  at  the  same  time.  Prior  to 
the  amendment  of  that  section  by  Act  Mardi 
2,  1903  (24  St  at  Large,  p.  180),  which  re- 
quires five  days'  notice  of  the  grounds  of 
such  a  demurrer,  the  practice  prevailed  of 
entertaining  such  a  demurrer,  when  made 
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orally  at  the  trlaL  Hnll  t.  Young,  29  S.  G. 
64,  6  S.  B.  938;  Harvey  ▼.  Hackney,  35  S. 
C.  361,  14  S.  B.  822.  And  it  was  afterwards 
regulated  by  rule  18  of  the  circuit  court,  re- 
quiring the  grounds  to  be  reduced  to  writ* 
ing,  or  taken  down  by  the  stenographer, 
under  the  direction  of  the  court.  In  Lati- 
mer T.  Sullivan,  30  S.  O.  Ill,  8  8.  BL  639, 
it  was  held  that  a  plaintiff  could  at  the  same 
time  reply  and  demur  to  a  counterclaim 
set  up  in  the  answer  on  the  ground  of  in- 
sufficiency. It  necessarily  follows  that  a 
defendant  can,  at  the  same  time,  answer 
a  complaint  and  demur  to  it  for  insufficiency, 
or  for  want  of  Jurisdiction  of  the  court. 
The  latter  ground  may  be  taken  at  any  time 
— even  on  the  argument  of  an  appeal  In  this 
court.    Ware  v.  Henderson,  25  S.  C.  386. 

[4]  The  demurrer  was  properly  overruled. 
The  allegation  that  plaintiffs  were  ready  and 
willing  to  perform  was  sufficient,  without  an 
allegation  that  the  price  of  the  cotton  was  ten- 
dered. By  the  terms  of  the  contract,  defend- 
ant had  the  right  to  deliver  different  grades 
of  cotton,  at  different  prices,  and  the  bales 
might  vary  in  weight  from  475  to  525  pounds. 
It  was,  therefore,  impossible  for  plaintiffs 
to  determine,  before  the  cotton  was  deliver- 
ed, weighed  and  graded,  what  amount  to 
tender.  The  law  does  not  require  impos- 
sible things.  Appellant  relies,  upon  this 
point,  on  the  case  of  Pickett  v.  Oloud,  1 
Bailey,  862,  where  the  court  used  some  lan- 
guage which  seems  to  support  his  contention 
that  a  tender  of  the  price  of  the  cotton  was 
necessary.  In  that  case,  however,  the  con- 
tract was  to  deliver  dO  bales  of  cotton  at 
defendant's  ginhouse,  on  a  day  certain,  for 
which  plaintiff  was  to  pay  12^  cents  a 
pound  for  29  bales  and  8  cents  a  pound  for 
one  bale.  It  does  not  appear  In  the  report 
of  the  case  whether  the  cotton  had  been 
weighed,  so  that  the  plaintiff  could  tell  the 
amount  to  tender,  but  it  Is  probable,  sind  it 
may  be  Inferred,  that  it  had  been.  It  had 
been  graded,  as  evidenced  by  the  fact  that 
the  price  for  29  bales  was  fixed  at  12%  cents 
and  the  price  for  one  at  8  cents  a  pound, 
and  it  is  not  suggested  that  plaintiff  would 
have  had  any  difficulty  in  ascertaining  the 
amount  to  tender,  which  it  would  have  been 
impossible  for  him  to  do,  if  the  cotton  had 
not  been  weighed.  In  that  case,  the  contract 
stipulated  that  plaintiff  should  be  at  the 
place  on  the  day  specified  to  receive  the  cot- 
ton and  pay  for  it  Defendant  was  there 
and  ready  to  deliver  the  cotton,  but  plain- 
tiff did  not  appear.  Twenty  days  after- 
wards, and  after  the  price  of  cotton  had 
gone  up,  he  demanded  the  delivery  of  the 
cotton  at  a  place  some  miles  distant'  from 
that  specified  in  the  contract  Defendant 
then  refused  to  deliver  at  all.  It  was  held 
that  plaintiff  could  not  recover,  because  he 
had  himself  broken  the  contract  by  failing 
to  appear  at  the  time  and  place  specified  to 


f  receive  and  pay  for  the  cotton,  as  he  bad 
agreed  to  do.  In  concluding  the  opinion,  the 
court  said:  "The  plaintiff  having  failed  to 
tender  the  money,  and  make  demand  of  the 
cotton  at  the  time  and  place  stipulated  In  the 
agreement  the  defendant  had  the  right  to 
elect  either  to  enforce  the  contract  against 
aim,  or  to  consider  it  at  an,  end,  and  dis- 
pose of  it  on  his  own  account"  If  the  cot- 
ton had  been  weighed  and  the  weights  were 
known  to  plaintiff,  as  above  suggested,  there 
would  have  been  no  difficulty  in  making  the 
tender ;  but  if  it  had  not  then  it  Is  probable 
that  the  court  used  the  words  "tender  the 
money,*'  not  in  the  restricted  sense  of  ten- 
dering the  exact  amount  but  in  the  broader 
sense  of  a  tender  of  performance  by  ap- 
pearing at  the  time  and  place  specified  and 
offering  to  receive  the  cotton  and  pay  for  it 
according  to  the  contract  At  any  rate, 
where  a  tender  of  the  exact  amount  is  im- 
possible, because  the  party  whose  duty  it  Is 
to  make  the  tender  does  not  know  and  has 
no  means  of  ascertaining  the  amount  the 
law  will  not  require  such  a  tender.  In  such 
cases,  a  general  offer  to  perform  and  the 
allegation  of  readiness  and  willingness  to 
perform  is  sufficient 

[51  But  aside  from  this,  it  is  alleged  that 
defendant  refused,  after  demand,  to  perform. 
This  was  a  waiver  of  his  right  to  Insist 
upon  a  tender  by  plaintiffs.  Pickett  v.  Cloud, 
supra ;  28  A.  &  B.  Enc.  L.  4  et  seq. ;  9  Qye. 
723  et  seq. ;  85  Cyc.  167. 

The  order  requiring  defendant  to  elect  is 
reversed,  and  the  order  overruling  the  demur- 
rer is  affirmed. 


(O  S.  C.  432) 
GORLO;  T.  SOUTHBRN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    Aug. 

10,  1911.) 

Cabbuss  rt  356*)— Wbonofpl  Ejection  of 
Passenobr— Validation  of  Tickst  —  Mis- 
bepbesentations  of  selling  aoent. 

PlalntifP,  though  asking  defendant  carrier's 
ticket  agent  at  C.  for  a  round-trip  to  A.,  ao> 
cepted  a  special  round-trip  ticket  to  S.,  a  few 
miles  beyond  A.,  because  it  was  cheaper,  and 
because,  when  he  stated  that  he  did  not  want 
it  if  be  had  to  go  to  S.,  the  agent  told  him  he 
would  not  have  to  do  so,  but  that  the  agent  at 
A.,  as  was  his  custom  and  duty,  would  on  its 
presentation  to  him  send  it  to  the  agent  at  S., 
and  have  it  stamped  and  returned  by  him. 
Held  that,  notwithstanding  stipulations  In  the 
ticket  signed  by  plaintiff  as  to  how  and  where 
the  ticket  would  have  to  be  validated  for  re- 
turn trip,  he  had  a  right  to  rely  on  the  repre- 
sentations of  the  selling  agent ;  and  that  it  was 
the  duty  of  the  agent  at  A.  to  have  it  validated, 
as  it  had  been  represented  that  he  would;  ana 
that,  he  having  refused  to  forward  it  for  valida- 
tion on  the  ground  that  it  had  ceased  to  be  the 
Sractice  for  him  to  do  so.  It  was  the  conductor's 
uty  to  heed  plaintiff's  emanation,  consisting 
of  such  facts,  why  he  presented  it  for  return 
passage  un validated  in  accordance  with  its 
terms ;   so  that  this  not  having  heen  done,  but 
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1m  haying  been  ejected  for  refusal  to  psLj  fare, 
he  was  entitled  to  danuuree. 

[Qd.  Note.— For  other  cases,  see  GarrierB, 
Oent  Dig.  U  1409,  1410,  1423-1432;  Dec  Ddg. 
i35a^] 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Sdgefleld  County. 

•To  be  officially  reported." 

Action  by  P.  H.  Corley  against  the  South- 
era  Railway  Company.  Judgment  for  plain- 
tiff.    Defendant  appeals    Affirmed. 

Abnoy  &  Evans  and  S.  H^  Smith,  for  ap- 
pellant. Thurmond  &  Tinunerman,  for  re- 
spondent 

HYDRICK,  J.  On  June  14,  1907,  defend- 
ant's agent  at  Columbia,  S.  C,  sold  plain- 
tiff a  round-trip  ticket  to  Swannanoa,  N.  C, 
with  a  printed  contract  on  it,  which  contain- 
ed, among  others,  the  following  provisions: 
"4th.  This  tldcet  shall  not  be  good  for  re- 
turn passage  unless  the  holder  identifies  him 
or  herself  by  signature  on  back  hereof  and 
otherwise  as  original  purchaser  to  the  satis- 
faction of  the  agent  of  the  Southern  Railway 
Company  at  destination,  and  when  officially 
signed  and  stamped  by  said  agent,  this  ticket 
shall  then  be  good  for  return  passage  of  the 
original  purchaser  only."  ''8th.  No  agent  or 
employ^  of  any  line  over  which  the  pur- 
chaser is  entitled  to  travel  by  the  terms  of 
tills  ticket  has  any  power  to  alter,  modify, 
or  waive  in  any  manner,  any  of  Uxe  condi- 
tions named  in  this  contract.  In  considera- 
tion of  the  reduced  rate  at  which  this  ticket 
is  sold,  I,  the  original  purchaser,  hereby 
agree  to  be  governed  by  all  the  conditions  as 
stated  above.  *  *  *  I  will  not  seek  to 
hold  any  of  such  companies  liable  for  dam- 
ages resulting  to  me  from  any  statement  of 
any  employ^  thereof,  not  in  accordance  with 
the  terms  of  this  contract  as  expressed  upon 
this  ticket"  It  contained,  also,  the  follow- 
ing notices  at  different  places  on  the  ticket: 
"This  ticket  must  be  signed,  witnessed  by 
agent  and  stamped  at  destination  before  it 
will  be  good  for  return  passage.  To  purchas- 
er: Read  the  above  contract  and  take  no- 
tice that  the  return  portion  of  this  ticket 
must  be  stamped  and  your  signature  witness- 
ed in  the  manner  prescribed  before  it  will 
be  honored  for  passage." 

This  contract  was  signed  by  plaintUT,  who 
alleged  in  his  complaint  and  testified  that  he 
bought  the  ticket  and  signed  it  under  the 
following  circumstances:  He  went  to  de- 
fendant's uptown  office  in  the  city  of  Col- 
umbia, and  asked  the  agent  for  a  round-trip 
ticket  to  Asheville,  N.  C.  The  agent  said, 
if  he  had  come  a  little  earlier,  he  could  have 
sold  him  a  special  round-trip  excursion  ticket 
to  Swannanoa,  N.  C,  a  station  about  two 
miles  from  Asheville  on  defendant's  road  to 
Salisbury,  for  about  two  dollars  less  than  the 
regrolar  round-trip  ticket  to  Asheville,  but 
that  was  the  last  day  those  tickets  were  on 


sale,  and  it  was  then  nearly  time  for  the  last 
train  on  which  they  could  be  used  to  leave 
Columbia.  But  the  agent  telephoned  to  the 
railway  station  and  ascertained  that  the  train 
was  running  late,  and  that  plaintiff  would 
have  about  20  minutes  to  catch  it  and  ad- 
vised plaintiff  to  buy  that  ticket  Plaintiff 
told  him  he  did  not  want  to  go  to  Swanna- 
noa, and  did  not  want  to  buy  a  ticket  to  that 
place,  if  it  would  put  him  to  any  inconven- 
ience. The  agent  told  him  it  would  not  be 
necessary  for  him  to  go  to  Swannanoa ;  that 
while  it  was  usually  necessary  to  have  the 
ticket  stamped  by  the  agent  at  Swannanoa,  if 
he  would  present  it  to  defendant's  agent  at 
Asheville,  he  would  send  it  to  Swannanoa 
and  have  it  stamped  and  returned  in  time 
for  his  return  trip,  and  he  assured  plaintiff 
that  it  was  the  custom  and  duty  of  def^id- 
ant's  agent  at  Asheville  to  do  this.  Relying 
upon  this  assurance,  plaintiff  bought  the  tick- 
et and  signed  the  contract  without  reading 
it  On  arriving  at  Asheville,  he  presented 
the  ticket  to  the  agent  there,  and  requested 
him  to  send  it  to  Swannanoa  and  have  it 
validated,  telling  him  what  the  agent  at  Col- 
umbia had  said.  The  Asheville  agent  told 
plaintiff  that  had  been  the  custom,  but  it  had 
been  discontinued,  and  refused  to  have  the 
ticket  validated.  On  his  return  trip,  plain- 
tiff undertook  to  use  the  ticket  notwithstand- 
ing It  had  not  he&n  validated.  Fearing  the 
gateman  would  not  allow  him  to  pass  to  the 
train  on  presentation  of  the  unstamped  tick- 
et he  bought  a  ticket  to  Biltmore,  a  station 
about  two  nUles  from  Asheville  on  the  road 
to  Columbia,  upon  which  he  was  admitted  to 
the  train.  After  passing  Biltmore,  the  con- 
ductor demanded  his  fare,  and  lie  presented 
the  unvalidated  ticket  which  was  refused, 
after  he  had  informed  the  conductor  what 
had  passed  between  him  and  the  agent  at 
Columbia  and  of  his  efforts  to  get  the  agent 
at  Asheville  to  have  the  ticket  validated.  As 
evidence  of  his  good  faith  and  of  the  truth 
of  his  statement  he  offered  to  pay  his  fare^ 
if  the  conductor  would  agree  to  go  with  him 
to  the  agent  at  Columbia,  and  if  he  confirm- 
ed his  statement  pay  it  back,  or  see  that  he 
got  it  back.  This  proposition  was  declined; 
and,  upon  plaintiff's  refusal  to  pay  his  fare^ 
he  was  ejected.  ELe  returned  to  Swannanoa. 
had  his  ticket  validated  and  was  carried  on 
it  the  next  day  to  Columbia. 

At  the  trial,  the  Columbia  agent  admitted 
that  what  took  place  between  plaintiff  and 
himself  was  as  narrated  by  plaintiff,  except 
what  he  said  about  having  the  ticket  validat- 
ed for  the  return  trip.  As  to  that  he  said 
he  told  plaintiff  the  ticket  would  have  to  be 
validated  at  Swannanoa;  and  that  plaintiff 
asked  if  the  Asheville  agent  could  not  do  it 
as  it  was  all  on  the  same  line;  that  he 
replied,  "Tou  will  have  to  see  the  agent  at 
Asheville  about  that"  The  Asheville  agent 
and  the  conductor  who  ejected  idaintiff  both 
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admitted  that  plaintiff  told  them  what  had 
passed  between  himself  and  the  Columbia 
agent,  as  stated  by  plaintiff,  and  the  Ashe- 
▼ille  agent  farther  admitted  that  It  had, 
before  his  incumbency  as  agent,  been  the 
custom  for  the  Asheville  agent  to  have 
round-trip  tickets  for  Swannanoa  validated, 
as  plaintiff  testified  the  Columbia  agent  had 
told  him.  It  also  appeared  that  Swannanoa 
was  reached  on  this  ticket,  either  by  chang- 
ing cars  at  Biltmore  or  at  Asheville.  Under 
the  instructions  of  the  court,  the  Jury  ren- 
dered a  verdict  for  plaintiff  for  $800. 

This  court  has  held,  in  a  number  of  cases, 
that  when  a  person  signs  a  contract,  like 
the  one  here  in  question.  In  the  absence 
of  fraud,  misrepresentation,  or  mistake,  he 
Is  conclusively  presumed  to  have  known  and 
assepted  to  all  of  its  conditions  and  stip- 
ulations. Smith  V.  Railway,  88  8.  C.  424, 
70  S.  E.  1057,  ^nd  cases  cited.  But  it  is 
elementary  that  no  one  is  bound  by  a  con- 
tract which  he  is  Induced  to  make  in  re- 
liance upon  false  representations  as  to  mate- 
rial matters  of  fact  The  allegations  and 
evidence  in  this  case  raised  an  issue  of  such 
misrepresentation,  which  was  properly  sub- 
mitted to  the  Jury,  and,  by  their  verdict 
it  was  resolved  in  favor  of  plaintiff.  In  the 
Smith  Case,  supra,  the  court  said:  "It  is  a 
ticket  agent's  duty,  and  therefore  within  the 
scope  of  his  authority,  to  give  passengers 
correct  information  with  regard  to  their 
tickets  and  to  provide  them,  upon  payment 
of  the  fare,  with,  proper  tickets.  Therefore 
a  passenger  has  a  right  to  rely  upon  the 
Information  given  him  by  a  ticket  agent 
The  traveling  public  are  not  concerned  with 
the  management  of  the  affairs  of  railroad 
companies.  They  are  not  presumed  to  know 
the  rules  and  regulations  adopted  by  the 
companies  for  the  guidance  of  their  agents; 
nor  are  they  presumed  to  know  the  limita- 
tions of  the  authority  of  the  agmts  of  the 
companies.  •  •  •  The  weight  of  reason 
and  the  trend  of  Judicial  thought  is  in  favor 
of  the  doctrine  that  a  passenger  has  the 
right  to  rely  upon  the  statements  and  assur- 
ances of  a  ticket  agent  as  to  the  sufficiency  of 
the  ticket  furnished  him  as  the  evidence  of 
his  rights  as  a  passenger,  and  that  the  car- 
rier is  liable  for  the  errors  and  omissions  of 
such  agents  resulting  in  injury  to  the  pas- 
senger. [Cases  cited.]  The  foregoing  cases 
also  hold  that  it  is  the  duty  of  the  conductor, 
in  such  circumstances,  to  heed  the  reasonable 
explanations  of  a  passenger  as  to  his  ticket, 
or  his  right  to  ride,  and  our  own  decisions 
are  to  the  same  ^ect  [Cases  cited.]  The 
rule  requiring  the  conductor  to  heed  the 
reasonable  explanations  of  the  passenger, 
Instead  of  allowing  him  to  demand  the  pay 
ment  of  fare,  on  pain  of  expulsion  from  the 
train,  works  less  hardship,  inconvenience, 
and  expense  on  the  carrier  than  the  opposite 
rule  would  on  the  passenger;   for  it  is  gen- 


erally an  easy  matter  for  the  conductor  to 
ascertain  whether  the  explanation  of  the 
passenger  is  true  or  false,  because  the  sta- 
tions along  the  railroads  are  nearly  all  con- 
nected by  telephone  or  telegraph  lines,  which 
the  agents  of  the  companies  may  use  with 
little  trouble,  and  at  little  or  no  expense. 
It  is  a  serious  matter  to  expel  a  passenger 
from  a  train.  It  subjects  him  to  humiliation, 
and  it  is  calculated  to  wound  the  feelings 
of  any  self-respecting  passenger.  Therefore 
the  law  allows  punitive  damages  for  the 
wrongful  expulsion  of  a  passenger,  and  also 
for  compelling  him  to  pay  money  under 
threat  of  wrongful  eximlsion.  [Cases  cited.] 
Consequently  the  law  is  that  a  carrier  must 
be  allowed  to  resort  to  so  harsh  and  extreme 
a  measure  only  at  the  peril  of  being  able  to 
Justify  it" 

Under  the  circumstances,  plaintiff  had  the 
right  to  rely  upon  the  representations  of  the 
Columbia  agent,  and  it  was  the  duty  of  the 
Asheville  agent  to  have  the  ticket  validated, 
and  the  duty  of  the  conductor  to  heed  plain- 
tiff's explanation  as  to  his  right  to  ride  on 
it  As  was  said  In  the  Smith  Case,  the  de- 
fendant will  not  be  heard  to  say  that  it  man- 
ages its  business,  so  that  it  makes  a. contract 
through  one  of  its  agents,  which  it  can  vio- 
late through  another  with  impunity.  The 
verdict  establishes  the  fact  that  the  real 
contract  was  that  the  agent  at  Asheville 
should  have  the  ticket  validated,  and  plainr 
tiff  had  the  right  to  have  that  contract  per- 
formed. A  carrier  has  no  right  to  eject  a  pas- 
senger because  his  ticket  is  not  properly 
validated,  where  the  omission  is  due  to  the 
fault  of  its  own  agents,  or  to  its  own  fault 
Head  v.  Qa.  Pac.  B.  Co.,  79  Ga.  358,  7  S. 
E.  217,  11  Am.  St  Bep.  484;  Bailway  v. 
Wood,  114  Qa.  140,  39  S.  B.  894,  55  L.  B.  A. 
536;  Gulf,  etc.  By.  Co.  v.  St  John,  13  Tex. 
Civ.  App.  257,  35  S.  W.  601. 

Affirmed. 

JONES,  O.  J.,  GABY,  A.  J.,  and  WOODS, 
J.,  concur. 


•      aae  Qa.  778) 

TOWN  OF  CONSTITUTION  v.  CHEST- 
NUT HILL  CBMBTBBY  ASS'N. 

(Sapreme  Court  of  Georgia.    Aug.  22,  1911.) 

(SynalHt4  hf  th€  Court.) 
1.  Municipal  Cobpobations  (§S  17, 18*)— De- 

FaCTO      InGOBPOBATION  —  OOIXATEBAL     AT- 
TACK. 

With  respect  to  the  incorporation  of  towns, 
the  Political  Code  of  1805  provides:  "Whenever 
the  qualified  voters  of  &nv  town  or  village,  not 
incorporated,  consisting  of  not  less  than  twenty- 
five  9ualified  voters,  wish  to  be  incorporated,  a 
petition  shall  be  filed,  by  at  least  a  majority 
of  the  male  inhabitants  of  such  town  or  village, 
in  the  superior  court  of  the  county  in  whidi  tiie 
inhabitants  reside,  stating  in  such  petition  the 
proposed  boundaries  of  such  town,  and  the  name 
to  be  given,  if  incorporated."  It  also  requires 
that  notice  be  given  in  a  specified  way  of  the 


•For  othw  eases  see  same  topic  and  aectioa  NUMBBB  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Scries  Jk  Rep'r  Xndesea 


1038 


71  SOtJtTHBASTERN  REPORTER 


(Ga. 


day  on  which  the  application  will  be  made,  and 
of  the  day  on  which  the  qualified  voters  in  the 
proposed  boundaries  of  the  town  will  vote  on 
the  question  of  incorporation.  It  is  further 
provided  that,  if  a  majority  of  the  qualified 
voters  shall  vote  in  favor  of  incorporation,  the 
managers  of  the  election  shall  certify  the  result 
of  the  vote  to  the  superior  court  of  the  county, 
and  that  upon  the  filing  of  such  certificate  the 
superior  court  shall  bjr  order  direct  the  clerls 
thereof  to  issue  a  specified  certificate  of  incor- 
poration of  such  town  or  village.  See  Political 
Code  1895,  §§  685  to  687,  inclusive  (the  provi- 
sions of  which  are  not  embodied  in  the  Civil 
Code  of  1910).  A  petition  by  13  named  individ- 
uals was  filed  in  the  superior  court  to  incorpo- 
rate the  town  of  Constitution,  embracing  a  spec- 
ified territory,  in  which  they  alleged  "that  they 
are  a  majority  of  the  qualified  voters,  consist- 
ing of  more  than  25  qualified  voters  residing" 
within  such  territory,  that  the  notices  herein- 
before referred  to  were  properly  given,  that  at 
the  election  a  majority  of  the  qualified  voters 
within  the  territory  named  voted  in  favor  of 
incorporation,  and  that  a  certificate  so  showing 
had  been  filed  in  the  superior  court,  the  judge 
of  which  granted  an  order  for  incorporation  as 
prayed,  and  the  clerls  of  the  court  issued  a 
proper  certificate,  after  which  officers  of  the 
municipality  were  duly  elected  and  the  corpora- 
tion organized.  Held,  the  municipality  became 
at  least  a  de  facto  corporation,  the  legal  exist- 
ence of  which  could  not  be  collaterally  attack- 
ed. Dillon  on  Munc.  Corp.  (5th  Ed.)  vol.  1,  §§ 
66,  67;  Id.  vol.  2,  §  644;  Id.  vol  4,  §§  1556, 
1560;     Constantineau   on    the   De   Facto   Doc- 


trine, §f  46-50,  58-68 ;   20  Am.  &  Eng.  Enc.  of 

Law,  1135(7);  ^-^ 

£:ng.  Ann.  Cas.,  note  at  p.  242;   11  Am.  &  E^g. 


28  Qyc.  172  et  seq.;    3  Am.  & 


Ann.  Gas.,  note  at  p.  1060 ;  27  U  R.  A.  (N.  S.), 
note  at  page  262. 

(a)  In  a  .proceeding  to  enjoin  the  municipal 
authorities  from  the  enforcement  of  an  ordi- 
nance, the  legal  existence  of  the  corporation 
could  not  be  assailed  on  the  ground  that  at  the 
time  the  election  was  held,  and  at  the  time  of 
the  granting  of  the  order  of  incorporation,  there 
did  not  reside  within  the  corporate  limits  25 
qualified  voters;  nor  on  the  ground  that  the 
petition  was  not  filed  by  a  majority  of  the  male 
inhabitants,  as  required  by  the  statute;  nor 
on  the  ground  that  many  of  those  voting  at  the 
election  were  not  qualified  voters. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  C^nt.  Dig.  fS  34-44;  Dec.  Dig.  Si 
17,  18.*] 

2.  Municipal  Cobpokations  (|  12*)— Tebbi- 
TOBiAL  Extent. 

The  petition  for  incorporation  and  the  no- 
tices hereinbefore  referred  to  to  describe  the  ter- 
ritory to  be  incorporated  as  "including  the  ter- 
ritory within  a  radius  of  one  mile  from  the 
Southern  Railway  depot  at  Constitution,"  in 
De  Kalb  countv,  Ga.,  a  part  of  which  territory 
was  in  De  Kalb  county  and  a  part  in  Fulton 
county.  The  order  for  incorporation  provided 
that  said  incorporation  shall  extend  one  mile 
in  every  direction  from  the  present  location  of 
the  Southern  Railway  depot  at  Constitution." 
Held,  that  the  territory  embraced  within  the 
corporate  limits  of  the  town  was  that,  which 
was  included  within  a  radius  of  one  mile  from 
the  center  of  the  location  of  the  depot,  and  the 
order  for  incorporation  was  not  void  on  the 
ground  that  the  limitB  of  the  incorporation  were 
indefinite.  Cook  r.  Johnson,  47  Conn.  175,  86 
Am.  Rep.  64. 

[E3d.  Note.— For  other  cases,  tee  Mnnlcipal 
Corporations,  Dec  Dig.  t  12.*] 

3.  Appeal  and   Ebbob  (f  1050*)— Habmless 
Ebbob— Admission  of  Evidence. 

In  view  of  the  admissions  in  the  answer 
of  the  plaintiff  in  error  in  regard  to  the  passage 


of  the  ordinance  attacked,  proof  of  the  existence 
of  the  ordinance  was  unnecessary,  and,  if  the 
admission  of  oral  evidence  regarding  the  exist- 
ence of  the  ordinance  was  illegal,  the  errOr  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E5rror,  Cent.  Dig.  f  4155;    Dec  Dig.  f  1050.*) 

4.  Bnpobcembnt  op  Obdinancb— Injunction 

— BUBIALS. 

Under  the  pleadings  and  evidence  the  court 
did  not  err  in  granting  an  interlocutory  injunc- 
tion restraining  the  enforcement  of  the  ordinance 
comi)lained  of,  which  was  one  restricting  burials 
within  the  corporate  limits  to  the  two  places 
prescribed  therein,  and  making  penal  its  viola- 
tion. 

Error  from  Superior  Court,  De  Kalb  Coun« 
ty;  Lu  S.  Roan,  Judge. 

Action  by  the  Chestnut  Hill  Cemetery  As- 
sociation against  the  Town  of  Constitution. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Mark  Holding,  for  plaintiff  in  error.  H. 
M.  Patty  and  L.  W.  Thomas,  for  defendant 
in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent  oi^ 
account  of  sickness. 


(1S6G*.  80OX 
McNAUGHTON  t.  STATE, 

(Supreme  Court  of  Geozfia.    July  13,  IdlXX 

(8ynal«9  5y  the  Court.) 


1-3.  Obiminai,  I/AW  (1$  784,  789,  829*>— In- 
8tb  cjctions  —  clbcdmsta  ntiai«  evidence-- 
Reasonable  Doubt. 

The  charge  of  the  court  was  not  subject  ta 

the  criticlBms  made  upon  it. 
[E3d.   Note.— For   other    cases,    see    Criminal 

Law,    Cent    Dig.    |S    1883-1888,    1846-1849. 

1904-1922,  I960,  1967;   Dec  Dig.  U  784,  789,^ 

829.*li 

4.  Cbiminal  Law  ({  1166*)— Appsai^— Quxs- 
TiONs  OF  Fact— RuLiNO  on  Motion  for 
New  Tbiai^— Bias  of  Jubob. 

When,  in  a  criminal  case,  after  verdict,  an 
attack  is  made  ui^n  a  juror  upon  the  ground 
that  he  was  not  impartial,  the  trial  judge  oc* 
cupies  the  place  of  a  trior,  and  his  finding  that 
the  juror  is  competent  will  not  be  reversed,  un- 
less under  all  the  faicts  the  discretion  ot  the 
jud^  is  manifestly  abused.  No  abuse  of  di»i 
cretion  appears  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3067-3071;  Dec.  Dig.  S 
1156.*1 

5,  6.  CaniiNAL  Law  (iS  T63,  764*)— Instbuo- 

TIONS. 

The  grounds  of  the  motion  for  new  triai 
complaining  of  the  omission  to  charge  and  re- 
fusal of  the  court  to  chan;e  as  requested  were 
without  merit 

Criminal- 


[E}d.    Note.— For   other   cases^ 
Law,  Dec.  Dig.  §§  763,  764.*] 

7.  Homicide  (|  250*)— Suffioibncy  of  Evi- 
dence. 

The  evidence  was  sufficient  to  support  the 
verdict  (Atkinson,  J.,  dissents  from  this  rul- 
ing.) 

[Ed.    Note.— For  other  cases,   see   Homicide 
Dec.  Dig.  t  250.*] 


•For  other  casoa  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key  No.  Series  #  R^*?  Indexes 
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ICrror  from  Superior  Court,  Elmanuel  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

W.  J.  McNaughton  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

Dr.  W.  J.  McNaughton  and  Mrs.  Mattle 
£^anders  were  Jointly  Indicted  for  the  mur- 
der of  Fred  Flanders,  the  husband  of  the 
last-named  defendant  The  Indictment  con- 
tained five  counts.  In  the  first,  fourth,  and 
fifth  of  which  It  was  alleged  that  the  homi- 
cide resulted  from  arsenic  poisoning,  ar- 
senlous  oxide  poisoning,  and  other  poisons 
of  like  deadly  character,  the  names  of  which 
were  to  the  grand  Jurors  unknown,  admin- 
istered directly  by  the  defendants  In  differ- 
ent ways,  and  In  the  second  and  third,  by 
causing  the  same  kinds  of  poisons  to  be  ad- 
ministered by  other  named  persons.  Mc- 
Naughton was  placed  on  separate  trial,  and 
the  Jury  trying  the  case  returned  a  verdict 
of  guilty,  without  recommendation.  A  mo- 
tion for  new  trial  was  made  and  overruled, 
and  error  was  assigned  upon  the  Judgment 

The  testimony  submitted,  and  the  prison- 
er's statement  on  the  trial  were  in  substance 
as  follows:  Fred  Slanders  died  June  4,  1010, 
after  Illness  continuing  from  the  18th  or 
10th  of  the  preceding  month,  during  which 
Dr.  McNaughton  attended  him  as  physician. 
The  body  was  exhumed  on  the  second  day 
after  burial,  and  the  stomach  taken  out  by 
physicians,  sealed  In  a  Jar,  and  sent  to  an 
analytical  chemist,  who  discovered  in  it  22.6 
milligrams  of  arsenic;  "about  one-third  or 
one-fourth  of  a  grain.**  At  the  Instance  of 
the  accused  or  his  counsel,  the  body  was 
again  exhumed,  and  the  liver,  heart,  and 
kidneys  taken  out  and  examined  by  the  same 
chemist  and  arsenic  was  found  In  each  of 
these  organs.  The  total  quantity  found  In 
stomach,  liver,  heart,  and  kidneys  was  56 
milligrams,  '^practically  seven-eighths  of  a 
grain."  Dr.  Everhart,  the  chemist,  testified 
that  arsenic  could  not  have  gotten  into 
these  organs  without  having  been  adminis- 
tered; that  he  found  In  the  stomach  Indica- 
tions leading  him  to  believe  It  had  been  ad- 
ministered as  arsenic  powder,  or  arsenic  add, 
'that  is,  a  white  powder";  that,  although  the 
appearance  of  the  stomach  may  have  been 
caused  by  other  things,  it  was  Indicative  of 
arsenic  poisoning.  He  counted  four  little 
effusions  on  the  lining  of  the  stomach,  look- 
ing very  much  like  little  pimples,  and  arsenic 
produces  that  effect  Arsenic  goes  through 
the  nervous  system,  and  bums  the  tissues. 
That  which  was  found  In  the  stomach  seemed 
to  have  come  through  the  mouth.  In  the 
opinion  of  the  witness  the  arsenic  was  ad- 
ministered before  death.  If  administered  to 
a  dead  body,  it  would  not  in  his  opinion, 
have  produced  the  eftusions  or  spots  found 
in  the  stomach.  It  is  active  on  living  flesh 
and  inactive  on  dead  flesh.  On  a  dead  body 
it  is  more  or  less  inert  In  his  opinion,  Judg- 
ing from  the  amount  obtained,  enough  arsen- 
ic had  been  given  to  Flanders  to  produce 
hia  death.     Two  physicianB  (Drs.  Houston 


and  Smith,  the  only  other  experts  examined 
on  the  subject)  concurred  with  him  in  the 
opinion  that  the  presence  of  seven-eighths  of 
a  grain  indicated  that  a  larger  quantity  had 
been  Introduced  into  the  system.  Arsenic  is 
carried  by  the  blood  into  all  parts  of  the 
body,  and  is  found  in  the  brain,  the  bones, 
the  marrow,  and  even  in  the  fingernails; 
and  the  full  quantity  taken  into  the  system 
is  not  found  after  death,  for  the  body  throws 
off  the  poison  as  fast  as  it  can.  It  is  elim- 
inated through  the  kidneys  and  by  the  liver, 
and  passes  out  through  the  bowels  and  in 
the  urine,  and  may  be  thrown  out  by  vomit- 
ing. It  manifests  itself  first  usually  in  vomit- 
ing. Vomiting  is  a  revulsion  of  nature 
against  this  irritant,  to  try  to  throw  it  off, 
and  the  same  kind  of  revulsion  takes  place 
in  the  bowels,  where  there  is  an  effort  to 
rid  the  system  of  it  by  pui^rlng.  In  some 
cases  of  deaths  from  arsenic  poison  no  ar- 
senic was  found,  in  some  cases  as  little  as 
one-tenth  of  a  grain ;  sometimes  as  much  as 
four  or  five  grains,  chiefly  in  the  stomach. 
"Seven-eighths  of  a  grain  must  represent  the 
administration  of  a  very  much  larger  dose 
of  arsenic  than  is  used  in  medldne."  Hie 
small  traces  found  in  certain  substances  re- 
ferred to  by  the  authorities,  such  as  sulphate 
of  soda,  salts,  phosphate  of  soda,  and  In  the 
impurities  in  various  chemicals  and  drugs, 
would  not  lead  to  the  finding  of  as  much  as 
seven-eighths  of  a  grain  of  arsenic  in  the 
body.  A  medicinal  dose  of  arsenic  is  about 
one-thirtieth  of  a  grain.  The  smallest  quan- 
tity recognized  as  possibly  fatal  is  about  two 
grains.  Authorities  differ  as  to  whether  two 
grains  might  be  fatal.  Dr.  Bverhart  testified: 
"They  usually  suppose  that  three  grains  is 
a  fatal  dose."  Dr.  Houston  testified  that 
the  statement  that  '*probably  10  grains  would 
be  likely  fatal  to  most  persons,  unless  prompt 
and  efficient  treatment  was  had,"  seemed  rea- 
sonable, though  a  medical  writer  had  stated 
that  on  a  search  through  reported  cases  no 
evidence  was  found  as  to  a  smaller  fatal  dose 
than  80  grains.  Some  men  are  more  sus- 
ceptible to  the  effects  of  the  poison  than  are 
others.  There  are  reported  dises  of  "arsenic 
fiends"  who  gradually  increase  doses  until 
they  can  take  enough  to  kill  several  men.  but 
reliable  authorities  deny  that  such  cases  ex- 
ist 

It  was  testified  that  a  majority  of  the 
deaths  from  one  dose  occur  within  24  hours, 
some  much  sooner;  but  small  doses  in  ex- 
cess of  a  proper  dose  might  be  adminis- 
tered from  day  to  day,  with  the  result  that 
the  poison  would  accumulate  in  the  system 
more  rapidly  than  it  could  be  thrown  off, 
tissue  would  be  destroyed,  and  kidneys, 
heart  nervous  system,  etc  be  damaged  so 
that  they  would  be  unable  to  recuperate, 
and  in  sudi  cases  death  might  be  produced 
"in  a  few  weeks,  <^  in  a  week  or  two." 
One  of  the  physicians  testified  that,  if  a 
quarter  of  a  grain  were  given  at  one  time, 
the  last  of  it  would  probablj  be  gNie  trom 
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the  body  In  about  two  weeks;  but  tbat,  if 
that  quantity  were  given  daily,  it  would 
accumulate  faster  than  it  could  be  thrown 
oflC  Another  testified  that  if  doses  suffi- 
cient to  make  one  sick,  but  not  tQ  kill, 
say  one-tenth  or  one-fifth  of  a  grain,  were 
given  from  day  to  dsy,  the  effect  would  be- 
come cumulative,  though  the  quantity  would 
not.  Fatty  degeneration  of  the  organs  is 
(me  of  the  means  by  which  arsenic  produces 
death;  and  in  this  case  the  chemist  found 
a  considerable  quantity  of  fat  which  had  to 
be  filtered.  The  fatty  degeneration,  he  tes- 
tified, might  be  produced  by  other  causes 
than  arsenics  Arsenic  in  powdered  form 
may  be  given  in  water  or  other  liquid.  It 
is  soluble,  practically  tasteless,  and  has  no 
odor.  In  a  certificate  given  by  the  accused 
as  attending  physician,  dated  June  22,  1910, 
his  answer  to  a  question  as  to  the  disease 
of  which  Fred  Flanders  died,  its  origin,  his- 
tory, and  symptons,  was  as  follows:  ''A 
complication  of  liver,  kidney,  and  stomach; 
about  May  19,  when  I  was  first  consulted, 
headache,  enlargement  of  the  right  side; 
pain  in  ttie  right  shoulder  and  spine,  reten- 
tion of  urine,  vomiting,  nephritis  acute;  also 
mind  impaired  frcMu  ureUiea.*'  Testimony 
as  to  his  symptoms  during  the  illness  was 
giten  by  two  of  his  brothers  and  other  wit- 
nesses who  visited  him,  none  of  whom  saw 
him  lat^  than  six  days  before  his  death. 
So  far  as  appears  from  the  testimony  and 
from  the  statement  of  the  accused,  the  only 
physician  present  at  any  time  during  his 
Illness  other  than  the  accused  was  Dr.  Bell, 
an  uncle  of  the  sick  man's  wife.  He  died 
before  the  triaL  It  does  not  appear  that 
he  called  more  than  once,  or  ever  gave 
Flanders  any  medicine.  From  the  testi- 
mony it  appears  that  the  sick  man  had  fre- 
quent pains  and  a  burning  sensation  in  the 
stomach  and  '*up  in  his  breast,*'  nausea,  and 
headaches,  often  vomited,  complained  that 
he  was  nearly  blind,  and  complained  that 
his  kidneys  and  liver  were  giving  him  trou- 
ble. His  face  was  very  red,  and  he  had  a 
number  of  pimples  on  his  face  and  arms. 
He  had  red  spots  on  the  forehead.  His 
complexion  was  naturally  red.  He  had  fre- 
quent evacuations  from  the  bowels.  The 
first  time  his  brother,  Jordan  Flanders,  saw 
him  during  his  illness  was  on  Sunday,  May 
21st  He  vomited  contlntlally  while  the  wit- 
nes  was  there,  complained  of  burning  sen- 
sations in  his  stomach,  and  that  he  had 
nearly  died  the  night  before,  that  his  heart 
exhausted  like  a  steam  engine  under  a  heavy 
load.  He  complained  of  blindness.  A  good 
number  of  pimples  had  broken  out  on  his 
face  and  arms.  Dr.  McNaughton  and  the 
sick  man's  wife  were  there.  The  vomiting 
seemed  to  bring  up  nothing  but  water,  a 
green  solution.  The  doctor  or  the  wife  gave 
him  some  medicine  that  day.  According  to 
the  recollection  of  the  witness,  it  was  a 
liquid  medicine,  'which  was  on  the  bureau 
in  the  sick  room.    The  wituess  left  Sunday 


r  evening  and  returned  on  Wednesday,  the 
24th.  The  sick  man  was  in  bed,  but  sat 
up.  He  seemed  better.  He  was  not  so  sick 
in  the  stomach,  but,  if  he  took  water  or 
anything  else,  he  vomited.  The  witness  did 
not  see  Dr.  McNaughton  give  him  medicine 
that  day.  The  witness  went  back  to  see 
him  on  Saturday,  the  27th,  found  him  very 
sick,  worse  than  he  had  seen  him  before, 
and  with  like  symptoms.  The  witness  did 
not  think  that  McNaughton  gave  him  any 
medicine  that  day.  until  night  About  night 
McNaughton  came  in  with  a  little  Jar,  or 
jar-shaped  bottle,  like  a  snuff-Jar,  containing 
a  white  looking  powder,  which  he  had  got 
from  his  apothecary  shop  in  the  same  houae^ 
and  said  that  he  wanted  Fred  to  have  a 
teaspoonful  of  it  about  every  three  or  four 
hours  during  the  night  The  witness  stay- 
ed there  all  night  and  until  the  next  eve> 
nlng,  when  the  sick  man  seemed  a  little 
better.  In  the  morning  Dr.  McNaughton 
came  in  and  gave  him  a  dose  of  liquid  medi- 
cine through  the  mouth.  The  witness  went 
back  Monday  evening  or  night  Fred  was 
very  sick  then.  His  complaints  were  the 
sam&  He  claimed  to  have  no  fever.  Mc- 
Naughton was  there  and  said  he  had  no 
fever.  The  witness  stayed  until  two  hours 
by  sun  the  next  morning.  He  did  not  again 
see  his  brother  alive.  One  tUne  he  saw  Dr. 
McNaughton  give  Fred  an  enema,  the  white 
of  an  egg  with  white  looking  powders  in 
it  The  doctor  said  that  Fred's  stomach 
would  not  retain  anything,  and  he  liad  to 
have  something  to  strengthen  him.  The 
last  night  that  the  witness  was  there  no 
medicine  was  given,  and  Fred  was  much 
better  the  next  morning.  ''Repeatedly  he 
would  say,  'The  medicine  I  take  makes  me 
worse,'  and  th^  would  make  the  remark^ 
*The  medicine  is  all  right  Fred.  You  will 
have  to  take  your  medicine^*  and  he  would 
take  it  and  in  a  few  minutes  he  would 
go  to  throwing  it  up."  The  night  the  wit- 
ness gave  him  medicine  he  threw  up  about 
every  10  minutes  during  the  night  The 
witness  gave  him  the  medicine  according  to 
directions,  every  three  or  four  hours.  It 
looked  like  a  whltd  powder,  and  whenever 
it  was  put  in  a  glaas  ot  water  it  would 
boil  up.  He  could  not  say  whether  the 
doctor  gave  any  tablets  or  capsules  or  any- 
thing of  that  sort  He  could  not  tell  what 
the  white  medicine  was.  The  doctor's  pre- 
scription on  the  bottle  nearly  covered  the 
other  label,  whi<^  looked  as  if  it  was  the 
manufacturer's.  He  did  not  notice  if  there 
was  anything  on  the  other  side  of  the  bot- 
tle. Fred's  bowels  moved  many  times  while 
the  witness  was  there.  Dr.  McNaughton 
said  he  was  giving  the  white  medicine  to 
him  for  his  kidneys.  On  Monday  night  the 
last  night  the  witness  stayed  with  him,  an- 
other brother  was  with  than,  and  they  did 
not  give  him  any  medicine.  The  next  morn- 
ing Fred  seemed  much  better,  and  tbe  doc* 
tor  said:   *^  have  got  more  hopes  of  Fred 
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tbifl  xnorning  than  I  have  had  at  all."  The 
preceding  Saturday  night  the  witness  gare 
him  three  doses  as  directed.  Fred  com- 
plained that  It  made  him  worse,  and  after 
2  o'clock  he  gave  him  no  more.  He  was 
sick  through  the  night  and  up  the  next 
day.  He  seemed  better  after  dinner.  Re- 
peatedly when  the  witness  asked  McNaugh- 
ton  what  was  the  matter  with  his  brother 
the  reply  was  ''a  complication  of  troubles." 
Finally,  after  being  pressed  farther,  he  said, 
"Kidney  and  liver." 

John  Allen  Flanders,  one  of  the  brothers 
of  the  deceased,  testified  that  the  night  he 
was  there  Fred  romited  and  heaved  dur- 
ing the  first  part  of  the  night,  and  the  doc- 
tor told  him  that  he  had  decided  not  to  give 
any  medicine  that  night,  to  let  his  stomach 
rest.  He  seemed  a  great  deal  better  the 
next  morning.  Fred  frequently  called  for 
water,  and  said  he  was  burning  up  in  bis 
/stomach.  The  witness  gave  him  water  every 
few  mlnntes.  The  doctor  gave  some  medi- 
cine the  next  morning. 

R.  A.  Wood  testified  that  he  was  present 
when  Dr.  Bell  called  to  see  Fred  Flanders. 
Dr.  Bell  asked  what  was  the  trouble,  and 
where  did  he  hurt  Fred  said  he  had  no 
pain,  and  that  he  did  not  seem  to  be  suffer- 
ing except  with  sick  stomach.  He  vomited 
frequently.  He  told  Dr.  Bell  his  kidneys  had 
been  out  of  the  ordinary,  but  had  got  where 
they  acted  again,  and  that  his  liver  seemed 
to  be  giving  him  a  little  trouble.  Dr.  Bell 
did  not  give  him  any  medicine.  Dr.  Bell 
asked  Dr.  McNaughton  whether  he  had  given 
Fred  a  certain  medicine,  and  was  told  that 
it  had  been  given;  and  he  advised  that  a 
blister  be  put  on  the  pit  of  his  stomach  to 
stop  the  vomiting.  He  told  Fred  that  Fred's 
kidneys  and 'liver  seemed  to  be  a  little  out 
of  order,  but  he  saw  no  reason  why  Fred 
should  not  be  up  In  two  or  three  days  attend- 
ing to  his  business. 

J.  N.  Kitchens  testified  that  Fred  Flanders 
ate  supper  at  his  house  on  Tuesday  night. 
May  17th,  and  then  seemed  to  be  in  good 
health.  On  the  following  Thursday  he  found 
Fred  in  bed.  Mr.  Thompson  wanted  to  know 
about  his  ability  to  swap  horses.  Fred  said 
he  did  not  know  that  he  felt  like  it,  and  Dr. 
McNaughton  said:  "No;  he  is  not  able.  He 
had  just  taken  a  dose  of  medicine,  and  he 
win  be  mighty  sick."  He  did  not  vomit 
while  the  witness  was  there. 

According  to  the  testimony  of  the  physi- 
cians, the  symptcMus  described  by  the  wit- 
nesses were  usual  in  cases  of  arsenic  poison- 
ing. Dr.  Smith  testified  that  If  a  man  Is 
taken  sick  and  has  violent  vomiting  spells, 
especially  after  medicine  in  the  form  of  a 
"White  powder  is  given  to  him,  and  he  suffers 
from  about  the  17th  of  May  unUl  the  4th  of 
June  before  he  dies,  and  if  spots  appear  on 
bis  face,  and  he  has  pains  in  the  stomach 
and  in  the  region  of  the  esophagus,  and  he 
gets  better  and  worse  at  times  until  he  dies, 
and  If  lie  has  also  partial  blindness  or  his 
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sight  is  clouded  to  some  extent,  and  after 
bis  death  seven-eighths  of  a  grain  of  arsenic 
is  found  in  the  organs,  the  heart,  the  liver, 
the  kidneys,  and  the  stomach,  and  there  Is  al- 
so found  fatty  degeneration  of  the  liver,  and 
four  red  spots  are  found  in  the  stomach,  the 
deceased  not  having  had  fever,  so  far  as 
known,  ha  (witness)  would  say  that  the 
deatii  was  from  arsenic  poisoning.  Accord- 
ing to  the  testimony  of  this  witness  and  of 
Dr.  Houston,  however,  the  symptoms  stated^ 
or  some  of  them,  are  similar  to  those  of 
uremic  poisoning  or  acute  nephritis.  It  was 
also  stated  that  the  vomiting  could  have  been 
caused  by  calomel  or  other  medicines.-  Dr. 
Smith  stated  that,  notwithstanding  these 
symptoms,  the  deceased  might  have  died 
from  something  else  than  arsenic  poisoning, 
but,  taking  them  in  connection  with  the  find- 
ing of  the  arsenic  in  the  stomach,  he  did  not 
think  so. 

The  undertaker  who  prepared  the  body  for 
burial  testified  that  he  had  used  embalming 
fluid  on  the  face^  giving  the  face  a  massage^ 
but  that  none  of  the  fluid  was  introduced  in- 
to the  body,  and  that  there  was  no  arsenic 
In  the  fluid.  The  formula  of  the  fluid,  as 
furnished  by  the  manufacturer,  gave  as  the 
ingredients  formaldehyde,  carbolic  add,  al- 
cohol and  water.  The  witness  stated  that 
the  lips  were  closed,  and  he  did  not  open 
them.  A  cloth  and  cotton  with  the  fluid  on 
It  were  kept  on  the  face.  On  cross-examina- 
tion he  stated  that  he  did  not  think  he  put 
any  cotton  up  the  nose  of  the  deceased.  He 
did  not  know  whether  he  dami)ened  cotton 
with  the  embalming  fluid  and  put  it  up  the 
nose  or  not,  and  he  did  not  think  that  he 
packed  cotton  inside  the  mouth.  He  used 
absorb^it  cotton,  which  would  take  up  a 
good  deal  of  the  fiuld.  About  a  quart  of  the 
fluid  was  used  by  him  and  others.  Another 
witness  testified  that  he  was  present  when 
the  undertaker  used  cotton  on  the  face  of 
the  deceased.  He  was  there  about  two  hours 
and  whien  the  undertaker  left.  The  mouth 
was  closed,  and  the  undertaker  did  not  rest 
the  cotton  on  the  top  of  the  mouth  or  the 
face  so  that  the  liquid  could  soak  in,  and  did 
not  put  it  on  the  nose. 

Dr.  McNaughton  In  his  statement  to  the 
Jury  said  that  he  found  that  the  formula  of 
the  embalming  fluid  used  by  the  undertaker 
contained  10  per  cent,  of  arsenate  of  soda,  a 
substance  composed  of  powdered  arsenic  and 
soda,  and  that  the  undertaker  put  cotton  sat- 
urated with  this  fluid  into  the  mouth  and 
nostrils  of  the  deceased.  Dr.  Houston  testi- 
fied that,  where  arsenic  in  an  embalming 
fluid  is  Introduced  into  the  stomach  after 
death,  the  bulk  of  it  will  remain  there,  the 
blood  in  a  dead  body  being  very  sluggish  and 
coagulating  soon  after  death;  that  small 
quantiiti^s  might  be  diffused  through  the 
walls  of  the  stomach,  but  the  relative  pro- 
portions which  the  chemist  testified  were 
found  in  the  stomach  and  In  the  heart,  lungs, 
etc.,  "would  speak  most  certainly  against  the 
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possible  Idea  that  the  polBonlng  was  Intro* 
duced  In  the  form  of  an  embalming  fluid  In- 
to the  stomach  and  had  diffused  In  that 
way."  If  cotton  or  a  cloth  were  saturated 
with  the  embalming  fluid  and  placed  on  a 
dead  man's  face  or  over  his  open  mouth.  It 
might  very  rapidly  get  Into  the  stomach.  On 
analysis  one  would  not  flnd  as  much  of  It 
In  the  liver  and  In  the  heart  and  kidneys  as 
In  the  stomach.  If  a  doth  were  placed  over 
the  face  and  none  of  the  fluid  got  Into  the 
mouth.  It  would  probably  take  weeks  for  It 
to  penetrate  through  the  body. 

At  the  time  of  his  death  and  ^or  more  than 
a  year  Flanders  and  his  wife  were  residing 
In  McNaughton's  house,  and  McNaughton 
boarded  with  them  and  had  his  office  there. 
No  one  else  lived  with  them.  McNaughton 
was  a  widower.  It  appears  that  there  was 
undue  Intimacy  between  McNaughton  and 
the  wife,  but,  so  far  as  appears,  the  relations 
between  the  two  men  and  between  husband 
and  wife  were  entirely  harmonious.  When 
takoi  ill,  Flanders  was  preparing  to  move 
away  with  his  wife  and  go  into  the  sawmill 
business  in  Thomas  county,  and  had  packed 
his  household  goods  and  loaded  them  on  wag* 
ons,  with  the  intention  of  going  through  the 
country  with  them,  but  on  account  of  Us  ill- 
ness he  sent  them  off  under  the  charge  of 
another  person,  retaining  only  trunks  and 
clothes.  Several  times  during  the  illness  Mc- 
Naughton told  others  that  Flanders  was  very 
sick,  and  that  it  was  doubtful  whether  he 
would  get  well.  He  said  this  to  Flanders' 
brother  Jordan,  and  Jordan  repeatedly  pro- 
posed to  the  doctor  and  the  wife  that  an  ad- 
ditional physician  be  procured.  Once  Mc- 
Naughton replied:  "You  can  have  a  hundred 
doctors  here  if  you  want  It  I  know  what  is 
the  matter  with  him,  and  I  know  what  to  do 
for  him."  And  the  wife  said  there  was  no 
use  in  having  doctors  there  and  piling  up 
costs  on  them  for  nothing.  Later  it  was 
proposed  by  the  brother  that  Dr.  Smith, 
of  Swalnsboro,  be  consulted.  McNaughton 
promised  to  get  Dr.  Smith,  but  did  not  com- 
ply with  the  promise.  In  his  statement  to 
Che  Jury  McNaughton  said  that  when  he 
went  to  do  so  Mrs.  Manders  objected.  She 
eald  it  was  unnecessary;  and  this  was  the 
reason  he  did  not  call  Dr.  Smith.  The  broth- 
er proposed  to  take  the  sick  man  to  his  own 
home,  but  the  doctor  and  the  wife  objected, 
-saying  it  would  not  do  to  move  him.  Dur- 
ing the  illness  the  wife  and  the  doctor  spent 
much  of  the  time  out  of  the  sick  room  and 
in  private  conversation  in  other  parts  of  the 
house.  One  of  the  brothers  testifled:  "When 
they  were  together,  she  looked  to  me  like  a 
woman  that  thought  more  of  him  than  I  ever 
eaw  a  woman  thought  of  a  man.  I  never 
«aw  a  man's  wife  pay  more  attention  to  him 
than  she  did  to  McNaughton."  Others  testi- 
fied to  having  seen  them  kissing,  etc.,  before 
the  illness.  It  was  testified  that  at  the  fu- 
neral "she  did  not  act  like  a  woman  that 
^    *    *    She  made  some  alarm,  but 


it  looked  as  though  It  were  forced;  and  on 
the  following  morning  she  went  in  a  buggy 
with  McNaughton  to  the  office  of  the  ordi- 
nary of  the  county  in  regard  to  the  adminis- 
tration of  the  husband's  estate,  and  was 
cheerful  and  laughing."  The  value  of  the  es- 
tate was  several  thousand  dollars  in  addition 
to  life  insurance  amounting  to  |3,000,  of 
which  she  was  sole  beneficiary,  and  which 
had  been  procured  In  the  preceding  March, 
on  a  certificate  of  McNaughton  as  to  the 
good  health  of  the  insured.  Mrs.  Durden 
testified  that  on  the  day  following  the  burial 
McNaughton  and  the  widow  came  to  her  and 
wanted  her  to  take  charge  of  his  house  and 
board  them,  but  she  declined  to  do  so.  Mc- 
Naughton went  to  Thomas  county  and  assist- 
ed in  disposing  of  the  property  there  for  the 
widow.  Afterwards  he  went  to  Augusta,  and 
while  there  he  was  arrested  at  the  home  of 
his  brother  upon  the  charge  of  having  mur- 
dered Flanders.  In  his  statement  to  the  Jury 
he  said  that  threats  contained  in  an  anony- 
mous letter,  and  rumors  of  an  intention  to 
lynch  him,  caused  him  to  go  to  see  his 
brother  in  Augusta.  He  had  no  one  in  the 
county  to  discuss  the  situation  with.  He  ex- 
pected to  return  to  the  county  and  demand 
an  investigation^  and  while  in  Augusta  h^ 
rode  on  the  streets  with  others.  Mrs.  Flan- 
ders remained  at  his  house  after  the  funeral, 
with  her  father  and  sister,  until  she  went 
with  them  on  their  return  to  Bartow  county. 
The  accused  denied  that  there  was  anything 
improper  in  his  relations  with  Mrs.  Flanders. 
He  further  stated  to  the  Jury  that  about  May 
18  or  19,  1010,  Flanders  called  on  him  for 
treatment  Before  that  time  Flanders  had 
worked  hard  and  often  overtaxed  his  strength, 
and  would  come  home  wet  to  his  knees,  tired, 
and  worn  out,  and  he  worried  about  his 
business.  When  feeling  <bad,  he  would  under- 
take to  physic  himself,  taking  salts  occasion- 
ally, and  occasionally  he  would  see  a  patent 
medicine  recommended  and  he  would  think 
that  he  had  the  symptoms  it  was  recommend- 
ed for,  and  he  would  buy  it  and  take  it 
When  he  called  on  McNaughton  for  treatment 
at  the  time  mentioned,  he  told  McNaughton 
that  he  had  taken  epsom  salts  almost  ev- 
ery night  for  two  weeks,  and  said  he  had 
been  having  sudden  Intense  headaches,  which 
would  after  a  while  wear  ofT;  that  he  had 
a  bad  spell  about  three  weeks  before,  while 
in  Thomasvllle,  and  took  a  remedy  which 
seemed  to  relieve  him,  but  he  did  not  tell 
what  it  was.  He  complained  of  his  right 
side,  right  shoulder,  and  spine,  and  his  mind 
seemed  bad,  his  tongue  was  heavily  coated. 
He  was  constipated,  his  kidneys  not  acting, 
his  temperature  was  98.  The  statem^it  of 
the  accused  continued  as  follows:  "I  then 
gave  calomel,  10  grains,  'pto  fllln'  [podophyl- 
lin?]  two-thirds  of  a  grain,  and  sodium  10 
grains.  Not  being  able  to  move  his  bowels 
with  medicine,  I  gave  him  an  enema  of  soap 
and  water.  •  •  •  After  this  I  was  able 
to   keep   the  bowels  fairly  open   with  sal 
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hepatica  and  sal  laitatly^.  The  medicine  that 
Mr.  Jordan  spoke  of  was  sal  laxative.  At 
what  I  thought  to  be  the  proper  time  I  gave 
him  another  dose  of  calomel.  •  •  •  It  was 
prepared  In  Dnblln.  •  •  •  I  then  pre- 
scribed fringe  tree  altematire  [alterative?], 
a  medicine  prepared  by  Nelson,  Baker  &  Ck>., 
of  Detroit,  Mich.  After  then  Dr.  Bell  was 
called  In  in  consultation.  He  made  an  ex- 
amination and  diagnosed  the  case,  and  agreed 
with  me  that  he  was  sufFerlng  with  or  from 
uremia  or  uremic  poison.  He  not  only  ex- 
amined Mr.  Flanders,  but  questioned  him 
closely  as  to  his  condition.  After  then  I 
went  over  my  treatment,  and  he  said  I  was 
doing  all  that  could  be  done,  and  that  I  was 
giving  him  the  correct  medicine.  *  •  •  I 
did  not  give  Mr.  Flanders  any  arsenic,  be- 
cause I  didn't  think  that  he  needed  It,  and, 
if  he  obtained  any  from  the  medldne  that 
I  gave  him,  it  was  because  of  that  Ingredient 
in  the  medicine,  and  not  being  chemically 
pure  contained  arsenic.  I  find  that  plaster 
of  parls  with  which  these  Jars  were  sealed 
[the  Jars  in  which  the  stomach  and  other 
organs  were  placed]  were  sealed  with  plaster 
of  parls  around  the  glass  stopper  contained 
arsenic  la  appreciable  quantities.  I  find  that 
sodium  phosphate,  according  to  the  United 
States  Dispensatory  *  *  *  in  commerce, 
contains  arsenic  in  dangerous  quantities.  I 
gave  him  laxatives  to  keep  his  bowels  open. 
One  of  the  ingredients  In  sudi  laxative  is 
sodium  phosphate,  24  grains.  I  also  gave 
him  fringe  tree  alternative  [alterative?],  pre- 
pared by  Messrs.  Nelson,  Baker  &  Go.,  and 
highly  recommended  In  cases  of  stomach  and 
liver  trouble.  I  find  that  it  contains  sodium 
phosphate.  I  also  find  in  Wilcox  on  Materia 
Medica  and  Pharmacy  •  •  •  that  calo- 
mel contains  what  Is  known  as  impurities  of 
calomel,  and  denominated  as  chloride  of 
mercury  and  arsenic.  As  I  do  not  deal  di- 
rectly with  the  manufacturers  of  calomel,  it 
may  be  that  some  of  these  medicines  were 
not  ehemlcally  pure,  and  therefore  contained 
arsenic  in  appreciable  quantities.  I  did  not 
know  this,  but  I  do  know  that  each  medicine 
given  was  highly  recommended  for  the  symp- 
toms that  Mr.  Flanders  had.  As  a  part  of 
the  treatment  as  suggested  by  Dr.  Bell,  I 
applied  poultices  and  counter-irritants  to 
Mr.  Blanders'  stomach,  hoping  thereby  to  al- 
lay the  vomiting;  and  on  Friday  morning, 
before  Mr.  Flanders  died  about  2:4ff  Saturday 
morning,  he  asked  his  wife  for  some  milk, 
and  she  gave  him  some  milk  and  bread.  He 
drank  part  of  the  milk  and  ate  a  little  of 
the  bread;  and,  whoi  I  left  to  attend  a  call, 
it  had  remained  on  his  stomach  without  ills 
having  vomited  it  up.  This  was  the  last 
thing  in  the  shape  of  food  or  medicine  that 
Mr.  B*landers  took,  except  when  I  went  into 
him  and  found  he  was  very  weak,  and  found 
that  possibly  his  heart  had  gone  back  on  him. 
I  used  certain  restoratives  as  I  could  to 
bring  over  the  threatened  end.*' 

Dr.  Everhart  testified  that  sodium  phos- 


phate as  used  in  medicine  is  not  the  commer- 
cial kind,  or  raw  material,  referred  to  in  the 
dispensatory  from  which  the  accused  read  io^ 
his  statement  to  the  Jury,  but  It  is  refined, 
and  arsenic  is  not  a  part  of  it,  and  would  not 
get  in  it  except  by  accident  or  from  the  use 
of  impure  materials  in  manufacture.  He  h&&> 
never  seen  or  heard  of  any  that  had  arsenic 
in  It 

The  motion  for  new  trial  contained  the 
general  grounds,  and  others  complaining  of 
the  charge  of  the  court  to  the  Jury,  and  re- 
fusal to  charge;  and  another  setting  up  in- 
competency of  certain  Jurors  brought  to  the 
attention  of  the  court  after  verdict,  all  of 
which  sufilciently  appear  in  the  opinion. 

A  L.  Franklin  and  SafFold  &  Larsen,  for 
plaintiff  in  error.  R.  R.  Arnold,  Alfred  Her- 
rington,  Sol.  Gen.,  and  H.  A.  Hall,  Atty. 
Gen.,  for  the  State. 

ATKINSON,  J.  [1]  1.  The  fourth  ground, 
of  the  amended  motion  for  new  trial  com> 
plained  of  the  charge  of  the  court  **as  fol- 
lows: To  warrant  a  conviction  upon  circum- 
stantial evidence,  the  proven  fftcts  must  not 
only  be  consistent  with  the  hypothesis  of 
guUt,  but  must  exclude  every  other  reasou" 
able  hypothesis  save  that  of  the  guilt  of  the 
accused.  If  both  theories^— that  is,  the  the- 
ory of  guUt  and  the  theory  of  innocence — 
are  consistent  with  the  proven  fkcts,  the& 
you  should  give  the  benefit  of  the  doubt  to 
the  defendant  and  acquit  him,'  thereby  lay^- 
ing  down,  movant  contends,  as  a  final  test  of 
when  a  conviction  could  be  had  under  cir- 
cumstantial evidence,  the  test  that,  if  both 
theories  are  of  equal  consistency,  then  and. 
only  then  should  the  Jury  give  the  benefit 
of  the  doubt  to  the  defendant,  and  thereby 
taking  away  from  the  Jury  the  correct  law 
of  circumstantial  evidence  as  above  charged. 
In  the  first  part  of  the  charge  of  the  court 
quoted;  and  this  statement  as  to  the  two 
theories  is  not  the  law  In  a  case  like  the  one 
at  bar,  where  the  conviction  depended  upon 
circumstantial  evidence,  the  law  of  circum- 
stantial evidence  going  one  step  further  than 
the  doctrine  of  reasonable  doubt,  to  wit,  the 
theory  of  guilt  must  not  only  be-  consistent, 
but  the  evidence  must  exclude  every  other 
reasonable  hypothesis,  the  law  being  that 
the  evidence  should  be  perfectly  consistent 
with  guilt,  and  the  Jury  would  not  be  aur 
thorized  to  convict  unless  the  evidence  went 
further  and  excluded  every  other  reasonable- 
hypothesis;  and  said  charge  is  error,  further, 
because,  in  order  for  the  defendant  to  be  ac- 
quitted under  circumstantial  testimony,  it  is- 
not  necessary  that  the  evidence  be  consistent 
with  the  theory  of  innocoice  in  order  for  the 
defendant  to  be  acquitted,  or  to  receive  the 
benefit  of  the  doctrine  of  reasonable  doubt, 
the  law  being  that  the  burden  is  on  the  state 
to  establish  the  guilt  of  the  defendant  to  the 
exclusion  of  every  other  reasonable  hypothe- 
sis, and '  whether  or  not  the  circumstances 
proven  are  consistent  with  the  innocence  of^ 
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the  party  makes  no  difference,  if  said  cir- 
cumstanoes  are  not  to  the  exclosion  of  every 
other  reasonable  hypothesis,  the  defendant 
could  not  be  convicted,  no  matter  how  con- 
sistent the  evidence  might  be,  or  how  incon- 
sistent it  might  be  with  the  theory  of  inno- 
cence. Said  charge  is  further  error  for  the 
reason  that  it  lays  down  the  rule  that  the 
evidence  required  to  acquit,  and  before  a  de- 
fendant should  have  the. benefit  of  the  rea- 
sonable doubt,  must  establish  a  theory  con- 
sistent with  the  defendant's  innocence^  the 
true  theory  being  that  the  evidence  must  es* 
tablish  a  theory  consistent  with  the  defend- 
ant's guilt  and  to  the  exclusion  of  every 
other  reasonable  hypothesis,  and  it  makes 
no  difference  whether  or  not  the  theory  of  in- 
nocence is  established  by  the  evidence  as 
consistent  as  the  theory  of  guilt,  if  the  evi- 
dence faUs  to  exclude  every  other  reasonable 
hypothesis,  save  that  of  the  guilt  of  the  ac- 
cused; and  said  charge  is  error  because  it 
qualifies  the  law  of  circumstantial  evidence." 
The  first  part  of  the  charge  excepted  to  is  a 
literal  reproduction  of  section  984  of  the 
Penal  Code  of  1896.  The  remainder  of  the 
-charge  excepted  to  was  not  subject  to  the 
■criticisms  made  upon  it. 

[2]  2k  The  fifth  ground  of  the  amended  mo- 
.tion  for  new  trial  complained  of  the  charge 
'*a8  follows:  'Mathematical  certainty  is  not 
required  and  cannot  be  attained  in  a  legal 
investigation.  Moral  and  reasonable  certain- 
ty is  all  that  the  law  requires.  Whenever 
you  are  convinced  beyond  a  reasonable  doubt, 
or  to  a  moral  and  reasonable  certainty^  that 
this  defendant  is  guilty,  you  would  be  au- 
thorized to  so  find.  In  the  absence  of  such  a 
degree  of  conviction  on  your  part,  you  would 
not  be  authorized  to  find  him  guilty,  but 
should  return  a  verdict  of  not  guilty  which 
would  fully  acquit  and  discharge  him.'  The 
error  in  s^ld  charge,  movant  contends,  being 
that  it  does  not  give  the  law  of  this  case, 
this  case  depending  entirely  on  circumstan- 
tial evidence,  the  court  saying  whenever  you 
are  convinced  beyond  a  reasonable  doubt,  or 
to  a  moral  and  reasonable  certainty,  that 
this  defendant  is  guilty,  you  would  be  au- 
thorized to  so  find,  when  the  law  of  this  case 
is  not  dependent  upon  the  doctrine  of  reason- 
able doubt;  but  is  dependent  upon  the  law 
of  circumstantial  evidence,  and  the  charge 
places  this  case  on  the  doctrine  of  reasonable 
doubt,  and  is  therefore  error.  The  charge 
should  have  gone  one  step  further  and  said 
that  in  this  case,  before  they  would  be  au- 
thorized to  convict,  that  the  evidence  should 
exclude  every  other  reasonable  hypothesis 
save  the  guilt  of  the  accused,  this  charge  of 
the  court  placing  the  conviction  or  acquittal 
upon  the  doctrine  of  reasonable  doubt,  which 
does  not  apply  to  cases  where  the  conviction 
is  dependent  solely  ui)on  circumstantial  evi- 
dence. This  is  especial  error  because  of  the 
court  having  nowhere  charged  the  law  of 
circumstantial  evidence."  The  charge  ex- 
cepted to  applies  the  principle  «C  sections 


986  and  967  of  the  Penal  Code,  which  were 
codified  from  the  decision  rendered  in  the 
case  of  John  v.  State,  33  Ga.  258,  that  being 
a  case  dependent  upon  purely  circumstantial 
evidence.  Section  986  of  the  Code  declares 
"moral  and  reasonable  certainty  is* all  that 
can  be  expected  in  legal  investigation,"  while 

987  declares,  ''whether  dependent  upon  pos- 
itive or  circumstantial  evidence^  the  true 
question  in  criminal  cases  is,  not  whether  it 
be  possible  that  the  conclusion  at  which  the 
testimony  points  may  be  f^lse^  but  whether 
there  is  sufficient  testimony  to  satisCy  the 
mind  and  conscience  beyond  a  reasonable 
doubt"  In  view  of  the  law  as  thus  stated* 
it  does  not  affect  'the  ruling  in  the  case  that 
all  the  evidence  relied  upon  for  a  conviction 
was  circumstantial.  In  Giles  r.  Btate,  6  Ga. 
276,  it  was  said:  "On  the  trial  of  criminal 
cases,  moral,  and  not  mathematical  or  meta- 
physical, certainty,  is  all  that  the  law  re- 
quires, or  that  is  attainable.  The  doubts  of 
a  Jury  to  Justify  an  acquittal  should  be  rea- 
sonable, and  not  a  mere  vague  conjecture  or 
possibility  of  the  innocence  of  the  accused.** 
Also:  "Direct  and  irrefraglble  evidence  can- 
not and  need  not  be  always  produced  in  crim- 
inal cases.  All  that  is  necessary  ^  that  the 
Jury,  whether  the  proof  be  positive  or  pre- 
sumptive^ be  satisfied  of  the  defendant's 
guUL"  In  Smith  v.  State,  63  Ga.  168^  the 
following  charge  was  approved:  "Before 
you  can  convict,  you  must  believe  that  the 
prisoner  is  guilty  beyond  a  reasonable  doubt 
This  doubt  most  a  reasonable  one,  not  a 
fanciful  doubt  A  mathematical  certainty  is 
not  required.  A  reasonable  and  moral  con- 
viction of  guilt  is  all  that  the  law  requires." 
This  was  also  a  case  which  depended  upon 
circumstantial  evidence.  As  stated  in  the 
first  division  of  the  opinion,  the  Judge  in  the 
present  case  had  already  charged  the  section 
of  the  Code  relative  to  circumstantial  evi- 
dence, and  the  criticisms  upon  the  excerpt 
from  the  charge  contained  in  the  fifth  ground 
of  the  amended  motion  were  not  sufficient  to 
require  the  grant  of  a  new  triaL 

[3]  3.  In  the  sixth  to  the  twelfth  grounds 
of  the  amended  motion  for  new  trial,  both 
inclusive,  complaint  was  made  of  the  charge, 
the  substance  of  the  criticisms  being  that 
the  court  erred  In  charging  on  reasonable 
doubt  without  going  one  step  further  and  in 
immediate  connection  therewith  charging  al- 
so the  law  of  circumstantial  evidence,  that, 
"to  warrant  a  conviction  on  circumstantial 
evld^Lce,  the  proven  facts  must  not  only  be 
consistent  with  the  hypothesis  of  guilt,  but 
must  exclude  eveiy  other  reasonable  hypothe- 
sis save  that  of  the  guilt  of  the  accused." 
There  was  no  other  criticism  of  the  charge 
in  these  grounds  of  the  motion  for  new  trial. 
The  Judge  having  elsewhere  charged  the  law 
of  circumstantial  evidence  as  applicable  to 
the  entire  case,  the  failure  to  recharge  it  in 
immediate  connection  with  the  law  of  rea- 
sonable doubt,  as  complained  of  in  the  ex- 
cerpts from  the  charge  contained  In  these 
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gronnds  of  the  motion,  was  not  mlaieadliig, 

or  cause  for  the  grant  of  a  new  triaL 

[4]  4.  The  fourteenth  ground  of  the  amend- 
ed motion  for  new  trial  complained  that 
certain  Jurors  were  biased  and  prejudiced 
against  the  accused.  On  the  hearing  of  the 
motion  for  new  trial  evidence  was  submit- 
ted by  afDdavlts  proband  con  as  to  the  quali- 
fication of  the  Jurors.  The  evidence  so  sub- 
mitted authorized  the  Judge  to  find,  as  he 
did,  in  fayor  of  the  competency  of  the  Ju- 
rors. Accordingly  there  was  no  error  in 
overruling  that  ground  of  the  motion  for 
new  trial  which  complained  of  the  parti- 
ality of  the  Jurors.  See  Wall  v.  State,  126 
Oa.  549,  66  S.  E.  484,  and  citaUons;  Mc- 
Crimmon  v.  State,  120  Oa.  660,  66  8.  H 
481. 

[6]  5.  The  thirteenth  ground  of  the  amend- 
ed motion  <^mplained  that  the  Judge  in  his 
entire  charge  failed  to  charge  the  law  of 
circumstantial  evidence,  and  thereby  com- 
mitted error,  because  the  case  was  one  that 
depended  entirely  upon  circumstantial-  evi- 
dence. But,  as  we  have  already  seen,  the 
Judge  did  charge  the  Code  section  on  that 
subject,  and  the  criticism  is  not  borne  out 
by  the  recoil. 

[6]  6.  The  fifteenth  ground  of  the  amend- 
ed motion  for  new  trial  complained  that 
the  Judge  refused,  upon  written  request, 
timely  presented,  to  charge  the  Jury:  "I 
charge  you  that  if  you  find  from  the  evidence 
or  statement  of  the  accused  that  calomel  or 
other  medicine  was  administered  to  the  de- 
ceased by  the  defendant  in  the  court  [course?] 
of  his  treatment  of  the  deceased,  and  that  it 
was  possible  for  that  medicine  to  contain 
arsenic,  and  that  fact  was  known  to  the 
defendant,  and  that  the  quantity  of  arsenic 
found  in  the  organs  of  deceased  after  death 
was  about  the  quantity  of  arsenic  which 
was  possible  to  be  in  the  medicine  so  .ad- 
ministered by  the  defendant,  then  your  ver- 
dict should  be  for  the  defendant,  ^d  you 
sboirld  acquit  him,  or,  if  you  have  a  reason- 
able doubt  as  to  this  fact,  you  should  ac- 
quit him."  There  was  no  error  in  refusing 
this  request  There  might  be  other  objec- 
tions to  it,  but  It  would  invade  the  province 
of  the  Jury  for  the  Judge  to  instruct  them  as 
requested,  relative  to  the  effect  of  the  evi- 
dence before  them.  If  the  Jury  should  find 
as  outlined  In  the  request,  such  finding 
wotrid  not  necessarily  call  for  a  verdict  of 
not  guilty. 

[7]  7.  The  general  grounds  complained 
that  the  evidence  was  insufficient  to  support 
the  verdict  All  the  oth^r  members*  of  the 
court  are  of  the  opinion  that  the  evidence 
was  sufficient;  but  the  writer  Is  of  the  con- 
trary opinion  for  the  following  reasons:  The 
defendant  entered  upon  the  trial  of  the  case 
with  the  presumption  of  innocence  in  his 
favor.  ^  The  burden  was  not  upon  him  to 
prove  his  innocence,  but  it  was  upon  the 
state  to  prove  hi»  guilt  to  a  moral  and  rea- 
sonable certainty  and  beyond  a  reasonable 


doubt  This  could  be  done  bj  circumstantial 
as  well  as  by  direct  evidence;  but,  where 
conviction  depended  entirely  upon  circum- 
stantial evidence,  the  evidence  upon  every 
material  allegation  of  the  indictment  should 
be  not  only  consistent  with  the  hypothesis 
of  guilt,  but  should  be  so  conclusive  as  to 
exclude  every  other  reasonable  hypothesis 
save  that  of  the  guilt  of  the  accused.  Bell 
V.  State,  93  Ga.  567,  19  S.  E3.  244;  WilUams 
V.  Statet  113  Ga.  721,  89  S.  B.  487.  The  de- 
fendant was  a  practicing  physician,  and, 
aside  from  the  evidence  as  to  intimacy  be- 
tween himself  and  the  wife  of  the  deceased, 
there  was  no  more  in  the  case  to  point  to 
a  homicide  than  there  would  be  in  any  case 
where  a  physician  treated  a  si(±  patient 
who  afterwards  died;  Though  •  there  were 
counts  in  the  indictment  to  support  any  evi- 
dence that  might  be  adduced  on  the  trial, 
the  evidence  was  not  sufficient  to  a  moral  and 
reasonable  certainty  and  beyond  a  reasonable 
doubt  to  show  that  death  was  produced  by 
poisoning.  There  was  no  direct  evidence  that 
death  was  produced  by  poisoning.  The  pre- 
somptlon  is  that  he  died  a  natural '  death, 
the  burden  being  on  the  state  to  show  the 
contraiy.  There  was  direct  evidence  of  sev- 
en-eighths of  a  grain  of  arsenic  being  found 
in  his  remains,  but  no  direct  evidence  that 
that  killed  him.  Two  grains  of  arsenic,  ac- 
cording to  the  evidence,  is  the  minimum 
fatal  dose.  Whether  the  deceased  ever  had 
more  arsenic  in  his  system  was  a  matter  by 
no  means  certain,  and  whether  he  ever  had 
as  much  as  two  grains  at  one  time  vras  a 
mere  matter  of  opinion.  The  evidence  fails 
to  disclose  the  nature  and  character  of  the 
lllneas  of  the  deceased  which  caused  him  to 
invoke  the  services  of  a  doctor.  The  death 
might  have  resulted  from  that  illness.  It 
was  at  least  incumbent  upon  the  state  to 
make  some  explanation  with  reference  to 
this.  If  the  evidence  had  been  sufficient  to 
show  to  a  moral  and  reasonable  certainty, 
and  beyond  a  reasonable  doubt,  that  the  de- 
ceased came  to  his  death  by  arsenic  poison- 
ing, it  was  still  incumbent  upon  the  state  to 
show  in  like  manner  that  it  was  adminis- 
tered by  the  defendant,  or  by  his  direction, 
with  felonious  intent  In  order  to  do  this, 
the  state  again  relied  upon  circumstantial 
evidence,  which,  in  order  to  convict,  is  re- 
quired to  be  so  conclusive  as  to  be  not  only 
CMislstent  with  the  guilt  of  the  defendant, 
but  to  exclude  every  other  reasonable  hy- 
pothesis save  that  of  his  guilt  There  was 
evidence  that  arsenic  is  administered  in  a 
powder,  and  is  tasteless  and  odorless,  an,d 
that  it  would  produce  certain  symptoms,  and 
that  the  defendant  administered  from  time 
to  time  powder  medicines,  without  taste  or 
odor  and  which  produce  symptoms  of  ar- 
senic poisoning,  but  there  was  no  dii^ct  evi- 
dence that  the  medicine  so  administered 
was  in  tsict  arsenic,  while  it  was  testified 
that  the  symptoms' might  result  from  other 
causes.    It  was  explained  by  the  prisoner*s 
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statement  that  the  medicines  which  had 
been  administered  by  him  were  calomel,  sal 
hepatlca,  sal  laxative,  and  "fringe  tree  al- 
ternative" (alterative).  If  arsenic  was  ad- 
ministered to  the  deceased,  the  evidence  Is 
not  to  any  degree  of  certainty  that  It  was 
administered  by  the  doctor.  The  deceased 
was  sick  for  some  two  weeks,  and  different 
people  had  nursed  him,  and  they  might 
have  administered  arsenic  to  him  by  mis- 
take or  design,  or  he  might  have  taken  it 
himself  during  the  absence  of  his  attendanta 
The  evidence  does  not  purport  to  show  that 
he  was  under  the  watch  of  an  attendant 
at  all  times,  but  showed  affirmatively  that 
different  people  attended  him  at  different 
times,  and  no  one  attended  hlnk  at  all 
times.  If  it  were  said  that  there  was  an 
inducement  for  the  doctor  to  poison  the 
deceased  in  order  to  get  rid  of  him,  so  that 
he  might  have  intimate  relatiohs  with  the 
wife  of  the  deceased,  it  might  also  be  said 
that  the  same  Inducement  was  open  to  the 
wife  In  order  that  she  might  have  relations 
with  the  doctor.  There  was  no  evidence  of 
a  conspiracy  between  the  wife  and  the  doc- 
tor to  kill  the  deceased,  and,  if  the  deceased 
was  klUed  In  the  manner  alleged,  it  was 
possible  and  Just  as  plausible  that  the  wife 
might  have  committed  the  murder  as  that 
the  doctor  did,  and  that  she  might  have 
done  so  without  his  knowledge  or  partici- 
pation in  any  manner.  Had  the  law  cast 
the  burden  upon  the  defendant  to  prove  his 
innocence,  rather  than  upon  the  state  to 
prove  his  guUt,  it  might  be  that  the  de- 
fense wotrld  have  failed  to  support  the  bur- 
den, but,  it  being  incumbent  on  the  state 
to  prove  the  guilt  of  the  defendant,  the 
theory  of  guilt  is  not  borne  out  by  the 
evidence. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  ATKIN- 
SON, J^  dissenting. 

(186  Oa.  687) 

BUTTS  COUNTY  v.  WRIGHT. 

(Supreme  Court  of  G^rgla.    Aug.  18,  1011.) 

(8yllahu9  hv  ih^  Court.) 

1.  Counties  (t  200*)  —  Presentation  of 
Claims— Time. 

"All  claims  against  connties  must  be  pre- 
sented for  payment  within  twelve  months  after 
they  accrue  or  become  payable,  or  the  same  are 
barred,  unless  held  by  minors  or  other  persons 
laboring  under  disabilities,  who  are  allowed 
twelve  months  after  the  removal  of  such  dis- 
ability.'*   Civil  Code  1910,  S  411. 

[E]d.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i  315;  Dec.  Dig.  |  200.*] 

2.  Counties  (H  197,  203*)— Pkesbntation  or 
Claims— Claims  Which  must  be  Pbbsknt- 
BO— "Claim  Against  the  County." 

If  a  person,  who  seeks  to  recover  money 
from  a  count/  on  the  ground  that  the  county 
officen  Illegally  borrowed  it  from  him,  but  that 
it  was  used  for  si)ecified  legitimate  current  ex- 


penses of  a  given  year,  has  no  claim  against  the 
county  for  money,  he  is  not  entitled  to  any  re- 
coveiy.  If  he  has  a  daim  for  money  against 
the  countv  on  that  ground,  whether  he  seelu  to 
assert  it  by  a  suit  for  money  had  and  received, 
or  to  set  up  that,  under  the  circumstances,  the 
law  implied  a  contract  to  pay  him  what  had 
thus  been  received  and  used  for  county  purpos- 
es, in  either  event  It  is  a  "claim  against  the 
county,''  and  falls  within  the  requirement  of  the 
statute  quoted  in  the  first  headnote.  Maddoz 
V.  County  of  Randolph,  65  Ga.  217. 

(a)  The  suit  was  not  brought  within  12 
months  after  the  accrual  of  the  right  of  action, 
and  cannot  be  urged  as  a  substitute  for  or 
equivalent  of  the  presentation  of  a  claim. 

[£>1.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  §S  197,  203.* 

For  other  definitions,  see  Words  and 
VOL  2,  pp.  1202-1211 ;   vol.  8,  p.  7e04.] 

3.  (Claims  Against  Counties— Pbbsbntation 
-Necessity, 

In  the  case  at  bar  it  did  not  appear  that 
the  claim  had  been  presented  in  accordance 
with  the  statute,  and  therefore,  if  it  would  oth- 
erwise have  been  legal,  it  was  barred. 

4.  Counties    (S    208*)  «  Pbbsentatioh    of 
Claims— SuFFiciENOT. 

As  the  county  officers  had  no  legal  author- 
ity to  borrow  money  and  give  notes  for  its  fu- 
ture payment,  the  doing  of  these  acts  would 
not  suffice  as  equivalent  to  a  presentation  of 
the  claims  required  by  the  statute.  The  giving 
of  the  notes  was  an  Illegal  promise  to  pay  in 
the  future.  The  presentation  required  by  the 
statute  contemplates  present  legal  action. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  t  208.*] 

5.  Counties  (|  197*)— Claims— Pbesbntation 
—Necessity. 

The  suit  was  to  recover  money  which  it 
was  claimed  had  been  borrowed  and  used  to  pay 
warrants.  While  there  was  a  general  aver- 
ment of  subrogation,  there  were  no  such  allega- 
tions as  to  show  equitable  ownership  or  assign- 
ment of  the  warrants,  so  as  to  make  the  suit 
in  its  essence  one  on  such  warrants  and  to 
render  presentation  of  the  claims  unnecessary. 

[ESd.  Note.— For  other  cases,  see  Counties, 
Dee.  Dig.  {  197.*] 

a  CoNSTiTunoNAL  Law  (|  46*>— Detebmina- 
tion  of  Constitutional  Questions. 

As  this  ruling  controls  the  case,  it  is  un- 
necessary to  discuss  any  constitutional  ques- 
tions which  may  be  involved. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  t§  43-45;  Dec.  Dig.  f  46.*} 

7.  DsMUBREB— Rulings. 

Under  the  preceding  rulings,  it  was  erro- 
neous to  refuse  to  dismiss  the  case  on  the 
grounds  of  the  demurrer  which  set  up  that  the 
plaintiff's  claims  were  not  presented  within  the 
time  required  by  law. 

Holden.  J.,  dissenting. 

Brror  from  Superior  Court,  Butts  County; 
B.  J.  Reagan,  Judge. 

Action  by  B.  A.  Wright,  as  administrator, 
against  Butts  County.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  Ernest  Watklns,  for  plaintiff  in  error. 
Jno.  R.  L.  Smith,  for  defendant  in  error. 

BfVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur,  except  BECK,  J.,  absent, 
and  HOLDEN,  J.,  dissenting.  t 
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HOIDEN,  J.  (dissenting).  1.  Where  one 
loans  to  a  county  money  which  Is  nsed  by  it 
in  the  discharge  of  Its  legally  Incurred  lia- 
bilities for  current  expenses,  while  no  ac- 
tion can  be  maintained  against  the  county 
by  the  lender  on  the  loan  conti^ct,  the  lender 
has  a  right  of  action  against  the  county  to 
recover  the  money  thus  nsed  by  it,  in  the 
form  of  an  action  for  money  had  and  re- 
ceived. Butts  County  ▼.  Jackson  Banking 
Ck).,  129  Ga.  801,  60  S.  B.  149,  15  L.  R.  A. 
(N.  8.)  667,  121  Am.  St  Rep.  244;  Peed  v. 
McCrary,  94  Ga.  487  (4),  21  S.  JSL  232.  See, 
also,  Nat  Bank'  v.  Appleton,  216  U.  B,  196, 
30  Sup.  Ct  364,  54  L.  Ed.  443,  and  author- 
ities cited  on  pages  1720  and  1721  in  2  Pom- 
eroy's    Equity   Jurisprudence. 

2.  'The  action  for  money  had  and  received 
Is  an  equitable  action  and  extensively  re- 
medial. It  lies,  in  all  cases,  where  money  is 
in  the  hands  of  one,  which  in  equity  and  good 
conscience  should  be  paid  to  another."  Mc- 
Cay  V.  Barber,  87  Ga.  424;  Whitehead  v. 
Peck,  1  Ga.  140. 

S.  Where  one  loans  to  a  county  money  which 
is  used  by  it  in  the  discharge  of  its  legally  In- 
curred liabilities  for  current  expenses,  which 
have  been  properly  audited  and  approved, 
and  to  recover  the  money  thus  used  the  lend- 
er brings  an  action  against  the  county  for 
money  had  and  received,  the  suit  does  not 
involve  a  claim,  within  the  meaning  of  Civil 
Code  1910,  t  411,  declaring  that:  "All  claims 
against  counties  must  be  presented  within 
twelve  months  after  they  accrue  or  become 
payable,  or  the  same  are  barred,  unless  held 
by  minors  or  other  persons  laboring  under 
disabilities,  who  are  allowed  twelve  months 
after  the  removal  of  such  disability." 


(1M  Q*.  ei7) 

ROBERTS  et  al.  v.  NATIONAL  BANK  OP 

COLUMBUS. 

(Supreme  Court  of  Georgia.     Aug.  15,   1911.) 
(8yllahu9  hy  the  Court.) 

AFPSAL  AND    EBBOB   (J   1135*)— AfTIBMANCB— 

Ebbob  Not  Shown. 

The  assignments  of  error  are  to  the  over- 
ruling of  the  motion  for  re-reference  to  the  au- 
ditor, to  the  refusal  of  the  judge  to  approve  ex- 
ceptions of  fact  to  the  auditor's  report,  to  the 
overruling  of  exceptions  of  law  thereto,  and  to 
the  decree  based  on  the  report  of  the  auditor. 
In  the  brief  of  counsel  for  plaintifiEs  in  error, 
filed  in  this  court,  the  assignment  upon  the  re- 
fusal to  re-refer  the  cause  is  expressly  with- 
drawn. We  have  most  carefully  studied  the  en- 
tire record,  and  thoroughly  considered  all  of 
the  exceptions,  and  are  entirely  satisfied  that 
the  trial  judge  did  not  commit  error  in  declin- 
ing to  approve  the  exceptions  of  fact,  or  in 
overruling  the  exceptions  of  law,  or  in  sustain- 
ing the  auditor  in  his  rulings  as  to  evidence,  or 
in  rendering  a  decree  in  accordance  with  the 
findings  of  the  auditor. 

[Ed.  Note*— -For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  I  1135.*] 

Brror  from  Superior  Court,  Muscogee  Cbnn- 
ty;   W.  C.  Worrill,  Judge. 


Action  by  the  National  Bank  of  Columbus 
against  W.  T.'  Roberts  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Afllrmed. 

C.  E.  Battle.  Howell  Hollis,  and  J.  F. 
Golightly,  for  plaintiffs  in  error.  J.  H.  Lewis, 
J.  H.  Martin,  A.  W.  Cozart,  and  Hatcher  & 
Hatcher,  for  defendant  in  error. 

FISH,  O.  J.    Judgment  affirmed. 

BECK»  Jf  absent  The  other  Justices  con- 
cur. 


036  Oft.  700) 

OARTBQEt  V.  WALDEIN  et  al. 
(Supreme  Court  of  Georgia.    Aug.  18,  1911.) 

(8yUahu9  hy  the  Court.) 

1.  BvinsNGS    (S    432*)  — Pabol    ESvidbkoi-* 
Deed— CoNsiDEBATioif. 

A  deed  reciting  a  valuable  consideration 
only  may  be  shown  hy  parol  to  be  without  any 
consideration. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  U  1981->1989 ;   Dec.  Dig.  f  432.*] 

2.  Wills  (i  88*)— Will  ob  Deed. 

An  instrument  purporting  to  convey  a  tract 
of  land  to  the  grantees  therein  contained  the 
following  language:  "Jacob  Carter  [the  gran- 
tor] is  to  hold  a  lifetime  lease  on  said  245 
acres  of  land,  more  or  less  [the  property  convey- 
ed]. Said  lease  to  expire  at  the  death  of  the 
party  of  the  first  part"  (the  grantor).  EM, 
that  the  writing  was  not  a  will,  but  a  deed, 
with  a  reservation  of  a  life  estate  in  the  gran- 
tor. 

[BM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  11  208-217 ;  Dec.  Dig.  f  88.*] 

8w  Deeds  (§  70*)— CANcnsLLATioN  of  iNflprBU- 
mentb  (i  34*)— Vauditt—Fbaud— Laches. 
The  petition  made,  among  other  allegations, 
substantially  the  following:  The  plaintiff,  who 
was  ^e  owner  of  a  tract  of  land,  intending  to 
make  a  will  devising  the  land  to  certain  per- 
sons, made  known  such  intention  to  another, 
and  the  latter  prepared  a  deed  conveying  the 
land  to  such  persons,  and  informed  the  owner 
that  the  writing  was  a  will*  and  not  a  deed. 
The  owner  was  entirely  ignorant  of  the  f<Mitts 
necessarv  to  constitute  a  deed  or  a  will,  and 
did  not  know  the  effect  of  the  language  ox  said 
instrument,  or  else  he  would  not  have  signed 
the  same;  and  petitioner  signed  the  same,  verily 
believing  that  he  wss  thereby  executing  a  will, 
and  not  a  deed.  The  writing  was  never  deliv- 
ered to  any  of  the  grantees  as  a  deed,  but  was 
left  in  the  custody  of  one  of  the  grantees,  to 
be  held  as  the  owner's  will.  The  instrument 
executed  was  in  form  a  deed  conveying  the  land 
to  the  grantees  therein  named,  with  a  reserva- 
tion of  a  life  estate  in  the  maker,  and  was  with- 
out any  consideration  whatever.  Held:  (a) 
Clear  proof  of  the  allegations  made  would  en- 
title the  plaintiff  to  a  decree  canceling  the  in- 
strument (b)  The  instrument  having  been 
made  March  9,  1898,  the  plaintiff  was  not 
guilty  of  such  laches  as  would  bar  his  right  to 
have  the  writing  canceled;  the  suit  for  this  pur- 
pose having  been  brought  February  15,  1^10, 
a  few  months  after  he  discovered  the  character 
of  the  writing,  and  it  appearing  that  he  has 
always  remained  in  possession  of  the  property, 
and  there  being  involved  no  question  as  to  the 
rights  of  third  parties  or  innocent  purchasers, 
(c)  The  petition  was  not  subject  to  general  de- 
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miirrer»  or  to  any  of  the  grounds  of  spoelal  de- 
murrer. 

[Bd.  Note.— For  other  cases,  see  Deeds;  Cent 
Dig.  It  165-182;  Dec.  Dig.  f  70;*  Cancella- 
tion of  Instruments,  Cent  Dig.  H  49-M;  Dec 
-«g.  S  34.*] 


Error  ftom  Superior  Court,  Grady  Coun- 
ty; Frank  Park,  Judge. 

Action  by  Jacob  Carter  against  Maggie 
Waldoi  and  others.  Judgment  tor  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

B.  C.  Bell,  J.  B.  Slngletary,  and  W.  J.  Wil- 
lie, for  plaintiff  in  error.  Boscoe  Luke  and 
J.  S.  Weathers,  for  defendants  in  error. 

HOLDEN,  J.    Judgmoit  reversed. 

BECK»  J^  absent  The  other  Justices  con- 
car. 

(186  Ga.  «tt) 

CBXNTRAI/  GEOBCIA  BBICK  CO.  v.  CABO- 
lilNA  POBTIiA.ND  CfiMBNT  CO. 

(Supreme  Court  of  Georgia.    Aug.  18,  1011.) 

(SyllahuM  hy  the  Court.) 

Is  Ba£bB  (tl  62,  418*)^C0NTBACT— Dkltvebt-- 

Bbbach  bt  Selleb— Damaqes. 

A  written  contract  for  the  sale  of  400,000 
hard  brick,  to  be  shipped  from  Macon,  Ga.,  to 
Charleston,  S.  C,  at  the  price  of  $7.15  per 
1,000,  f.  o.  b.  cars  at  Charleston,  the  shipments 
to  be  made  one  car  each  day,  beginning  Febru- 
ary 16tb,  unless  prevented  by  causes  beyond  the 
control  of  the  seller,  such  as  strilces,  railroad 
wrecks,  and  floods,  is  an  entire  contract,  though 
the  subject-matter  is  divisible.  Under  such  a 
contract  the  seller  is  not  entitled,  to  demand 
payment  upon  delivery  of  each  car  load  of  brick, 
but  only  upon  delivery  of  the  whole.  Erwin  v. 
Harris,  87  Ga.  333,  13  S.  E.  513;  Henderson 
Elevator  Co.  v.  North  Georgia  Milling  Co..  126 
Ga.  270.  65  8.  E.  60;  Shinn  v.  Bodine,  60  Pa. 
182,  100  Am.  Dec  660;  Catlin  v.  Tobias,  26 
N.  Y.  217,  84  Am.  Dec.  183;  Mount  v.  Lyon, 
49  N.  Y.  562;  Kenigberger  v.  Wingate,  31  Tex. 
42,  98  Am.  Dec  612 ;  McGeehee  v.  HiU,  1  Ala. 
140. 

(a)  Accordingly,  where  the  seller  delivered 
one  car  load  of  brick  on  February  16th,  and 
by  reason  of  floods  failed  to  deliver  any  more 
until  April,  when  on  the  14th  of  that  month 
it  delivered  one  car,  and  on  the  19tb  another, 
but  refused  thereafter  to  deliver  any  more  un- 
less the  purchaser  would,  before  delivery,  pay  a 
draft  for  the  value  of  each  car  attached  to  a  bill 
of  ladjng,  it  committed  a  breach  of  the  contract, 
which  gave  the  purchaser  the  right  to  recover 
as  damages  the  difference  between  the  contract 
price  and  the  price  which  the  purchaser  was 
compelled  to  pay  in  the  market  at  the  place  of 
delivery,  in  order  to  obtain  brick  of  the  same 
quality;  it  appearing  that  the  purchaser  bought 
the  brick  to  be  used  in  the  erection  of  a  certain 
building,  that  the  seller  knew  the  purpose  for 
which  the  brick  were  to  be  used,  and  that  the 

8 rice  paid  was  the  market  price  at  the  place  of 
elivezy. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Df|.  If  171-179,  1174-1201;   Dec  Dig.  B  62, 

Z  iNSTBtTonons. 

The  instructions  of  the  eourt  to  the  jui7, 
upon  which  error  was  assigned,  were  in  sub- 
stantial accord  with  the'mlings  abov«  annoanc- 


ed,  and  were  adjustsd  to  the  evidence.  Under 
the  law  and  the  evidenoe,  the  defendant  was  en- 
titled to  recover  damages  by  way  of  recoupment; 
and  the  amount  of  the  verdict  was  authorised 
by  the  evidence. 

Error  from  Superior  Oonrt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Carolina  Portland  Cement 
Company  against  the  Central  Georgia  Bride 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brin^  erf  or.    AJflSlimed. 

Hall  ft  Fowler,  for  phiinttff  in  error.  Lane 
ft  Park,  for  defendant  in  error. 

ATKINSON, .  J.    Judgment  affirmed. 

BECK,  J.»  absait  The  other  Jostioes  eoa- 
cor. 


OM  Qa.  l») 
WILLIS  et  aL  t.  BONNBEL 

OSupieme  Court  of  Georgia.    Aug.  19,  1911) 

(8yttdbu9  hy  the  Court.) 

1.  Witnesses  (S  149*)— Comfsixnot— Tejuts* 
actions  with  decedent. 

Decie  Thomas  and  the  administrator  of 
Bknma  Martin  brought  suit  against  Anna  Bon- 
ner and  her  husband,  Clarence  Bonner,  to  recof^ 
er  a  tract  of  land  and  the  mesne  profits  there- 
of. Anna  Bonner,  who  was  in  possession  of  the 
land  and  claimed  to  be  the  owner  thereof,  died 
pending  the  suit  intestate,  leaving  as  her  sole 
heir  at  law  the  other  defendant,  her  husband. 
Anna  Bonner  was  stricken  as  a  party  defend- 
ant, and  the  suit  proceeded  '^against  the  other 
defendant,  Clarence  BOnner,  as  her  only  heir 
at  law.*'  Held,  it  appearing  that  the  suit  at 
the  time  of  the  trial  was  against  Clarence  Bon- 
ner as  the  sole  heir  at  law  of  his  wife,  who  died 
intestate,  in  the  absence  of  evidence  that  she 
left  debts  which  are  unpaid,  he  was  her  ''per- 
Bonal  representative,*'  and  the  court  did  not  err 
ilk  ruling  that  Decie  Thomas  was  incompetent 
to  testify  to  any  communication  or  tra'nsaction 
between  her  and  Anna  Bonner.  Civ.  Code 
1910,  §S  8930,  8981,  5858,  par.  1:  Johnson  v. 
Champion,  88  Ga.  527.  15  S.  El  15;  Killian  v. 
Banks,  103  Ga.  245,  29  S.  E3.  971;  McElhaney 
V.  Crawford,  96  Ga.  174,  177,  22  S.  E.  895. 

[SM.  Note.->For  other  eases,  see  Witnessei» 
Dec  Dig.  i  149.*] 

2.  BirrFiciENCT  or  Evidkncb. 

The  evidence  was  sufficient  to  sui^port  ths 
verdict 

Error  from'  Superior  Court,  Greoie  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  S«  H.  Willis,  as  administrator, 
and  others,  against  darence  Bonner.  Judg- 
ment tor  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Park  8^  Park,  for  plaintiffs  i3\  error.  Jas. 
Davison*  for  defendant  in  error. 

HOLDBN,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  JoatioeB  ea^ 
cur. 
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(9  8.  C.  4Ee) 

CRAWFORD  et  aL   v.  ATLANTIO   COAST 
LUMBER  CORPORATION. 

<Saprenie  Court  ol  South  Caroliaa.     Sept  6, 

1911.) 

1.  Injunction  (§  252*)— Injunction  Bonds- 
Right  OF  Recovebt. 

Where  defendant  is  enjoined  from  Interfer- 
ing: with  plaintiff's  property,  and  the  order  de- 
5 rives  defendant  of  his  right  to  use  his  property, 
efeirdant  may  recover  on  the  injunction  bond 
any  damages  suffered  from  such  deprivation. 

[BSd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  Sf  586-^98;   Dec  Dig.  f  262.*} 

2.  Injunction  (f  262*)— Undbbtakinob. 

In  a  suit  on  an  undertaking  ^ven  by  plain- 
tiff on  the  issuance  of  an  injunction  restraining 
defendant  from  cutting  timber,  defendant  was 
not  entitled  to  recover  damages  sustained  from 
the  issuance  of  the  injunction  in  excess' of  the 
amount  fixed  in  the  undertaking. 

[Ed.  Note.— For  other  cases,  see  Injanction, 
Cent  Dig.  {§  58&-5e8;    Dec.  Dig.  I  252.*] 

3.  Appeal  and  Ebrob  (|  907*)-Objsctionb— 
Pbesentation  Below. 

Where  there  were  no  pleadings  showing 
the  amount  of  damages  claimed  in  a  proceed- 
ing upon  an  injunction  undertaking,  nor  plain- 
tiff's defense  to  the  claim  for  damages,  so  that 
^  plaintiff  could  make  any  argument  at  trial  ap- 
propriate to  the  claim  set  up,  and  the  master 
found  against  him  in  an  amount  less  than  the 
undertaking,  though  not  referring  to  any  de- 
fense made  on  the  ground  that  the  amount  al- 
lowed defendant  could  not  exceed  the  amount 
of  the  undertakings^  it  could  not  be  inferred  on 
appeal  that  that  objection  was  not  made  below, 
so  as  to  prevent  it  from  being  raised  on  ap- 
peal. 

[Eid.  Note.-^For  other  ca^es,  see  Appeal  and 
Error,  Dec  Dig.  f  907.*1 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  Berkel^  County;  John  S.  Wilson,  Judge. 

Suit  by  S.  Lb  Crawford  and  others  against 
the  Atlantic  Coast  Dumber  Corporation. 
From  a  decree  In  part  for  defendant,  plain- 
tiffs appeal.    Modified,  as  stated. 

Legare  &  Holman,  for  appellants.  Will- 
cox  &  Willcoz,  for  resi)ondent 

WOODS,  J.  This  action  for  injunction 
arose  out  of  dilferences  as  to  rights  acquired 
tyy  the  defendant  under  a  <^ntract  for  the 
sale  of  standing  timber.  The  plaintiff^  ob- 
tained a  temporary  order  of  injunction,  re- 
straining the  defendant  from  catting  any 
timber  on  954  acres  of  the  land  described  in 
the  agreement,  on  the  ground  that  the  con- 
veyance did  not  cover  timber  growing  in  the 
bays  and  branches.  The  undertaking  given 
under  this  order  was  conditioned  that  the 
plaintiffs  would  pay  the  "sum  of  |300,  being 
such  damages  as  the  defendant  may  suffer 
t>7  reason  of  an  injunction  granted  by  an 
order  of  his  honor.  Judge  Charles  G.  Dants&- 
ler,  on  28th  day  of  April,  1906."  Upon  mo- 
tion before  him,  Judge  Ernest  Gary  made 
an  order  on  15th  June,  1906|  dissolving  the 
injunction  ordered  by  Judge  Dantzler.'  The 
plaintiffs  appealed  from  this  order,  and  ob- 
tained an  order  from  Hon,  Y,  J.  POPB, 
Chief  Justice,  enjoining  the  defendant  frpm 


catting  the  timber  described  in  the  complaint 
pending  the  appeal.  Und^  this  order  the 
plaintiffs  gave  another  ondertaklng,  condi- 
tioned for  the  payment  of  (200,  "being  such 
damages  as  the  defendant  may  suffer  by 
reason  of  an  order  granted  by  his  honor, 
Y.  J.  POPB3,  Chief  Justice  of  the  Supreme 
Court  of  South  Carolina,  restraining  and 
enjoining  the  defendant  from  conunitting 
any  farther  acts  of  trespass  and  in  cutting 
timber  described  in  the  complaint"  The 
Sapreme  Court  reversed  the  order  of  Judge 
Gary,  and  thus  restored  the  order  of  injune> 
tlon  made  by  Judge  Dantzler. 

Upon  hearing  the  case  on  the  merits, 
Judge  Klugh  sostalned  the  contention  of  the 
plaintiffs,  and  made  a  decree  permanently 
enjoining  the  defendant  from  cutting  any 
timber  In  the  bays  and  branches,  and  ren- 
dered Judgment  in  favor  of  the  plaintlfDB 
for  the  sum  of  $820,  the  value  of  the  timher 
cut  in  the  bays  and  branches.  On  appeal 
from  this  decree  the  Sapreme  Court  re- 
versed the  Judgment  of  the  drcoit  court  on 
this  point,  holding  that  the  timber  on  all 
the  land  was  embraced  In  the  contract  of 
sale,  but  adjudged,  further,  that  the  con- 
tract conveyed  only  timber  measnring  at 
the  time  of  the  sale  9  inches  in  diameter 
20  feet  from  the  butt  Thereafter  an  order 
was  made  by  Judge  Memminger,  referring 
the  cause  to  the  master  ''to  take  testimony 
relevant  thereto,  and  to  assess  and  report 
the  damage,  if  any,  which  the  plaintlffki  have 
sustained  on  account  of  the  cutting  by  the 
defendant  of  any  of  the  timber  on  the  lands 
of  the  plaintiffs,  which  defendant  was  not 
ander  Its  contract  entitled  to  cut,  and  to 
assess  and  report  the  damage,  if  any,  which 
the  defendant  has  sustained  by  reason  of 
the  issuing  of  the  injunctions  in  this  case, 
with  leave  to  report  any  specfai  matter.*' 
The  master  reported  that  the  plaintiffs  had 
been  damaged  $08j68  by  reason  of  the  catting 
by  the  defendant  of  timber  under  the  size 
contemplated  by  the  contract,  and  that  the 
defendant  had  been  damaged  $529.18  by 
reason  of.  the  loss  of  trees,  which  it  had 
rightfully  cut  and  which  it  was  enjoined 
from  removing.  Upon  hearing  argument  up- 
on exceptions  filed  by  both  parties  to  this 
report,  the  circuit  court  found  the  entire 
damages  suffered  by  the  defendant  to  be 
$3,677.81,  and,  after  deducting  $68.83,  the 
damages  found  by  the  master  in  favor  of 
the  plaintiff,  decreed  that  the  defendant 
should  have  Judgment  for  the  remainder, 
$3,608.98.  From  this  decree  plaintiffs  ap- 
pealed. 

£1]  The  unsoundness  of  the  first  point 
raised  by  the  exceptions  Is  m&de  obvious  by 
the  statement  of  it  The  contention  Is  that, 
since  the  injunction  was  sustained  In  part, 
the, defendant  could  recover  no  damages  on 
account  of  it.  Stated  more  spedficaUy,  the 
proposition  Is  that  when  a  party  Is  properly 
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enjoined  from  interfering  witb  or  Injuring 
the  property  of  the  plaintiff,  and  by  the 
same  order  at  the  instance  of  the  plaintiff 
is  deprived  of  the  right  of  using  his  own 
property,  he  has  no  redress  under  an  un- 
dertaking which  provides  expressly  for  any 
damages  he  may  suffer  by  reason  of  the 
injunction.  It  is  obvious  that  a  defendant 
can  suffer  no  damages  from  being  enjoined 
from  violating  the  rights  of  another,  and 
it  is  equally  obvious  that  the  losses  which 
resulted  from  not  being  allowed  to  exercise 
his  own  rights  are  damages  suffered  by  rea- 
son of  the  injunction.  2  High  on  Injunctions, 
t  1867. 

[2]  The  second  point  made  by  the  excep- 
tions is  well  taken.  The  court  was  with- 
out power  to  give  Judgment  in  favor  of  the 
defendant  for  an  amount  in  excess  of  the 
undertakings.  The  remedy  of  injunction  In- 
voked by  the  plaintiff,  the  protection  against 
damage  afforded  by  the  undertaking,  and 
the  power  of  the  court  to  ascertain  the  dam- 
ages by  reference,  or  otherwise,  are  all 
statutory,  and  are  all  interdependent;  and  it 
follows  that  the  damages  must  be  sought 
by  the  defendant  in  the  same  cause  by  en- 
forcement of  the  undertaking,  and  that  they 
are  limited  by  the  undertaking.  It  was  ex- 
pressly so  held  in  Batson  v.  Paris  Mountain 
Water  Co.,  73  S.  G.  868,  63  S.  EI  500,  and  In 
Meyers  y.  Block,  120  U.  S.  206,  7  Sup.  Gt 
625,  30  li.  Bd.  642.  The  decisions  of  the 
courts  of  other  states  have  been  to  the  same 
effect  whenever  the  question  has  arisen  un- 
der similar  statutes. 

[3]  The  defendant's  contention,  however, 
is  that  the  point  Is  not  available  to  the 
plaintiff^,  because  it  was  not  taken  in  the 
circuit  court  The  general  .and  well-recog- 
nized rule  relied  on  is  not  applicable  here. 
We  pass  by  the  argument  which  might  be 
made  that  the  court,  in  undertaking  to  give 
Judgment  for  defendant  in  excess  of  that 
which  the  statute  empowered  it  to  give,  went 
beyond  its  Jurisdiction,  because  this  court 
cannot  infer  from  the  record  that  the  point 
was  not  made  In  the  circuit  court  that  the 
Judgment  against  the  plaintiffs  could  not 
exceed  the  sum  of  the  undertakinga  There 
were  no  pleadings  setting  out  the  items  and 
amount  of  damages  claimed,  and  the  de- 
f^ises  to  the  claim;  hence  it  was  open  to 
the  plaintiffis  to  make  any  def«[ise  in  evi- 
dence and  in  argument  appropriate  to  the 
claims  set  up.  There  is  nothing,  therefore, 
in  the  record  to  show  that  this  defense  was 
not  argued  before  the  master.  It  Is  true 
that  the  master's  report  does  not  refer  to 
it,  and  that  It  Is  not  specifically  mentioned 
in  the  exceptions  to  his  report  But  the 
absence  of  such  references  is  not  convincing 
that  the  point  was  not  made,  because  on 
other  grounds  the  master  found  against 
the  plalntifliB  a  net  amount  less  than  the 
sum  of  the  two  undertakings,  thus  making 


references  to  the  point  1b  the  exceptions  In- 
appropriate. 

A  mere  Inspection  of  the  papers  Is  suf- 
ficient to  show  that  the  undertaking  given 
under  the  order  of  the  Ghief  Justice  was 
intended  to  supplement  the  undertaking  giv- 
en under  the  order  of  Judge  Dantzler;  and 
the  defendant  is  therefore  entitled  to  the 
protection  of  both  undertakings.  We  do  not 
understand  that  there  Is  any  serious  con- 
tention that  the  defendants  were  damaged 
less  than  $500,  the  sum  of  the  two  under- 
takings, and  the  evidence  on  that  subject 
will  not  be  recited.  It  is  enough  to  say  that 
the  evidence  shows  beyond  all  doubt  that 
the  defendant  was  prevented  from  using 
much  .timber,  which  belonged  to  it  under  the 
contract,  which  it  had  cut,  and  which  was 
lost  by  reason  of  the  injunction,  that  the 
operation  of  Its  mill  plant  was  so  inter- 
fered with  by  the  injunction  against  using 
its  own  timber  that  a  heavy  loss  was  In- 
curred on  that  account,  and  that  these  loss- 
es, after  deducting  .plaintiff's  damages  of 
$6i8.83,  far  exceeded  $500,  the  sum  of  the 
two  undertakings. 

The  Judgment  of  this  court  Is  that  the 
defendant  is  entitled  to  Judgment  against 
the  plaintiffs  an^  the  sureties  on  their  under- 
takings for  the  sum  of  $500,  and  that  the 
judgment  of  the  circuit  court  be  modified  ac- 
cordingly. 

JONBS,  O.  J.,  and  GARY,  A.  J.,  concur. 
HYDEIGK,  J.,  did  not  sit  in  tliis  case. 

(165  N.  G.  229) 

JBNKINS  V.  JONES. 

(Supreme  Gourt  of  North  Garolina.    May  11, 

1911.) 

Appeal  from  Superior  Court,  Oaldwell  Coun- 
ty;  uline,  Judge.  ,  ^     „ 

Action  by  Nicholas  Jenkins  against  John  H. 
Jones.  Jud^nnfent  for  defendant,  and  plaintitr 
appeals.    Affirmed. 

Mark  Squires  and  Lawrence  Wakefield,  for 
appellant     ESdmund  Jones,  for  appellee. 

PHR  CURIAM.  Without  approving  the  con- 
struction placed  upon  the  deeds  by  the  court  be- 
low, we  are  of  opinion  that  there  is  no  error 
of  which  the  plaintiff  (appellant)  can  complain, 
and  the  judgment  ip  therefore  affirmed. 


(186  Gs.  766) 
BOLLIS  et  aL  t.  BACJON. 
(Supreme  Court  of  Georgia.     Aug.  22,  1011.) 

(8ynahu9  by  ths  Ocurt.) 

IlTJTTNOTZOn     (t    147*)  —  ImnmLOOUTOBT     IH- 
JXTNCnON—CJONFLICTINQ    BVIDENOB. 

The  judge  did  not  err  In  refaalng  to  grant, 
on  conflicting  evidence,  an  interlocutory  i^one- 
tion. 

[Bd.  Note.— For  other  eases,  see  Injunction, 
Cent  Dig.  f  822;   Dec  Dig.  t  147.*] 

Brror  from  Superior  Court,  Bibb  County ; 
W.  H.  Felton,  Judge. 
Action  by  C  R.  Bllis  and  others  against 
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A.  O.  Bacon.  An  Interlocntory  injunction 
was  denied,  and  plaintiffs  bring  error.  Af- 
firmed. 

West  ft  Dasher,  Roland  Ellis,  and  Lane  & 
Park,  for  plaintiffs  in  error.  Miller  ft  Jones, 
W.  D.  ft  Custls  Nottingham,  and  Guerry, 
Hall  ft  Roberts,  for  defoidant  in  error. 

FISH,  (X  J.    Judgment  affirmed. 

BECK,  J ,  absent  The  other  Justices  con- 
enr. 

(186  Ga.  742) 

WTNOKER  T.  WARFIE3LD  et  aL 
(Sopreme  Court  of  Georgia.     Aug.  22,  1911.) 

f8yHabu8  hy  the  Court,) 

Railroads  (J  2S2*)— Torts  of  Servant— Lza- 
BiLiTT  of  master— Petition. 

A  railway  company  is  liable  for  a  tort  comr 
mltted  by  its  agent  in  the  business  of  the  com- 
pany and  withm  the  scope  of  the  agent's  em- 
ployment. Applying  this  doctrine  to  the  alle- 
gations of  the  petition,  it  was  not  open  to  gen- 
eral demurrer. 

[Ed.  Note.— 'For  other  cases,  see  Railroads, 
Dec.  Dig.  {  282.»} 

Error  from  Superior  Court,  liberty  Coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  Samuel  Winoker  against  S.  D. 
Warfleld  and  another,  as  receivers  of  the 
Seaboard  Air  Line  Railway  Company.  The 
petition  was  dismissed  on  general  demurrer, 
and  plaintifl  brings  error.    Reversed. 

In  a  suit  brought  by  Winoker  against  the 
receivers  of  the  Seaboard  Air  Line  Railway, 
the  substance  of  the  petition  here  material 
was:  The  petitioner  went  to  the  freight 
warehouse  of  the  railway  company  at  Dor- 
chester, a  station  on  the  railway  line,  for  the 
purpose  of  paying  the  freight  charges  due 
by  him  to  the  defendants  on  a  lot  of  goods 
shipped  to  him  over  the  line  of  the  company 
to  Dorchester.  When  he  arrived  at  the  ware- 
house, the  station  agent  in  charge  thereof, 
and  to  whom  he  intended  to  pay  such  freight 
charges,  was  busy  delivering  freight  to  an- 
other person,  and,  while  waiting  for  the  agent 
to  finish  the  business  in  which  he  was  then 
engaged,  the  petitioner  seated  himself  upon 
the  steps  of  the  platform  in  front  of  the 
warehouse,  and  entered  into  a  conversation 
with  a  section  foreman  of  the  company.  Dur- 
ing this  conversation  the  petitioner  informed 
the  section  foreman  that  a  short  time  pre- 
viously petitioner  had,  with  the  consent  of 
the  railway  officials,  taken  the  place,  for  a 
few  days,  of  the  company's  agent  at  Way's 
station  on  the  company's  line,  and  had,  dur- 
ing the  temporary  absence  of  the  agent  at 
that  station,  performed  his  duties,  including 
the  selling  of  tickefs  to  passengers.  At  this 
point  In  the  conversation,  one  Walter  Belk, 
f'in  the  employment  of  said  receivers  as  i^e- 
cial  agent,"  who  was  standing  near  by,  ''with- 


(out  petitioner  having  addressed  a  word  to 
[him],  •  •  •  said  to  petitioner  that  he 
[Belk]  had  told  petitioner  that  petitioner 
must  never  come  around  any  of  the  railroad 
offices  again,  and  that,  if  he  [Belk]  ever 
caught  petitioner  in  any  of  the  railroad  of- 
fices selling  tickets,  he  [Belk]  would  kick  pe- 
titioner out  of  them,  and  the  said  Belk  then 
cursed  petitioner  [applying  to  him  a  vile 
name],  •  •  •  and  ordered  petitioner  to 
get  down  ofF  of  the  steps  whereon  petitioner 
was  sitting."  Petitioner  obeyed,  whereupon 
Belk  caught  his  shirt  near  the  collar,  again 
applying  to  him  a  vile  name,  and  ordered 
him  to  leave  the  grounds  of  the  railway  com- 
pany, at  the  same  time  pulling  him  across 
the  tracks  towards  the  edge  of  the  company's 
right  of  way.  "To  this  treatment  petitioner 
protested,  and  told  said  Belk  that  he  had  no 
right'  to  put  him  off  the  company's  grounds, 
as  he  was  there  on  business  with  the  agent, 
and  [that  Belk]  had  no  right  to  curse  peti- 
tioner. The  said  Belk  refused  to  desist,  but 
continued  his  hold  on  petitioner,  and  endeav- 
^ored  to  pull  petitioner  across  the  remaining 
tracks  of  said  railroad  towards  the  edge  of 
said  right  of  way,  and  repeatedly  called  pe- 
titioner [a  vile  name],  •  •  •  untU  final- 
ly petitioner  replied  to  him  by  saying,  Ton 
are  another'  [applying  to  Belk  the  same  vile 
name],  •  •  •  whereupon  the  said  Belk 
knocked  petitioner  down,"  violently  beating 
him,  and  inflicting  serious  wounds  upon  his 
head.  *^Petitioner  says  that,  for  some  time 
previous  to  and  at  the  time  the  said  Walter 
Belk  cursed,  abused,  and  beat  petitioner  as 
aforesaid,  the  said  Belk  was  in  the  employ- 
ment of  and  a  servant  of  said  receivers,  oc- 
cupying .the  position  known  as  special  agent 
of  said  receivers  in  the  conduct  of  the  busi- 
ness of  said  railway,  and  that  the  duties  of 
said  special  agent  were,  generally,  to  inves- 
tigate, detect,  and  report  any  delinquencies 
or  wrongdoing  by  the  agents  or  servants  of 
said  receivers,  relative  to  the  business  of 
said  railway,  and  to  investigate,  detect,  and 
to  take  such  steps  as  were  legal  to  prevent 
and  to  punish  any  wrong  committed  by  any 
one  against  said  railway  or  its  property,  and 
that  at  the  time  the  said  Belk  assaulted  and 
beat  petitioner,  as  aforesaid,  he  [Belk]  was 
actually  on  duty  for  said  receivers,  as  spe- 
cial agent,  as  aforesaid,  the  particular  duty 
that  called  said  Belk  to  said  Dorchester  sta- 
tion at  said  time  being  to  investigate,  detect, 
and  take  necessary  action  to  apprehend  the 
party  who  had  opened  and  left  open  a  switch 
on  the  line  of  said  railway  at  a  point  known 
as  Limerick,  a  short  distance  from  said  Dor- 
chester station,  and  that  at  the  time  said 
Belk  assaulted  and  beat  petitioner,  as  afore- 
said, the  said  Belk  was  acting  upon  the  claim 
that  your  petitioner  was  an  intruder  and  a 
trespasser  on  the  property  of  said  railway, 
and  acted  in  the  line  of  his  duty  as  said 
special  agent  to  eject  petitioner  from  said 
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property.**    The  diameter  and  the  extent  of  r  Belk  were  of  a  deteetlre  diaracter,  and  that 


the  wounds  inflicted  by  Belk  on  petitioner 
were  set  forth  in  detail,  as  well  as  his  physi- 
cian's bill  incurred  by  reason  thereof,  and 
also  the  pain  and  suffering  he  endured  on  ac- 
count of  the  wounds  inflicted  by  Belk,  and 
the  damages  he  had  thereby  sustained.  The 
petition  was  dismissed  on  general  demurrer, 
and  the  petitioner  excepfM. 

A.  8.  Way  and  W.  T.  Burkhalter,  for  plain- 
tiff in  error.  Anderson  &  Cann  and  Thos.  T. 
Walsh,  Jr.,  for  defendants  in  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above).  The  doctrine  that  a  principal  is  lia- 
ble for  a  tort  committed  by  his  agent  in  the 
business  of  the  principal  and  within  the  scope 
of  the  agent's  employment,  is  so  well  settled 
that  no  citation  of  authority  is  needed  for 
its  support  The  question  is:  Did  the  al- 
legations of  the  petition  now  under  consid- 
eration make  out  a  case  of  liability  against 
the  defendants  under  the  doctrine  stated? 
The  petition  showed  that  the  plaintiff  had  a 
right  to  be  at  the  defendants'  warehouse  for 
the  purpose  of  paying  a  freight  bill  due  by 
him,  and  that  while  there  Belk,  an  agent  of 
the  defendants,  unlawfully  assaulted  and 
beat  him,  but  not  in  the  presence  of  the  agent 
who  had  charge  of  the  freight  warehouse 
and  to  whom  the  plaintiff  intended  to  pay 
freight  charges.  According  to  the  petition, 
Belk  was  the  "special  agent**  of  the  defend- 
ants, and  as  such  it  was  his  duty,  among  oth- 
ers, generally  to  investigate,  detect,  and  to 
take  such  steps  as  were  legal  to  prevent, 
any  wrong  from  being  committed  against 
the  property  of  the  railway  company,  and 
at  the  time  he  unlawfully  assaulted  and  beat 
the  plaintiff,  while  the  latter  was  at  the^de- 
fendants'  freight  warehouse  for  the  purpose 
of  paying  a  freight  bill,  Belk  was,  in  the 
language  of  the  petition,  "acting  upon  the 
claim  that  your  petitioner  was  an  intruder 
and  a  trespasser  on  the  property  of  said  rail- 
way, and  acted  in  the  line  of  his  duty  as 
said  spedal  agent  to  eject  petitioner  from 
said  property.**  When  the  plaintiff  Informed 
the  section  foreman  of  the  railway  company 
that  he  (the  plaintiff),  a  short  time  previous- 
ly, had  temporarily  acted  as  the  agent  of 
the  company  with  the  consent  of  its  ofQcials, 
and  as  such  agent  had  sold  tickets  to  pas- 
sengers, Belk  Interrupted  the  conversation 
between  the  plaintiff  and  the  section  foreman, 
and  said  to  the  plaintiff  that  he  (Belk)  had 
told  him  never  to  come  around  any  of  the 
railroad  offices  again,  and  that  if  he  (Belk) 
ever  caught  plaintiff  in  any  of  the  railroad 
offices  selling  tickets  he  would  kick  plaintiff 
out  of  them,  and,  cursing  plaintiff,  ordered 
him  to  leave  the  grounds  of  the  railway  com- 
pany, at  the  same  time  making  the  assault 
upon  him.  From  these  allegations  it  may 
be  fairly  Inferred  that  the  general  duties  of 


in  his  opinion  It  was  to  the  interest  of  the 
company  and  for  the  protection  of  its  prop- 
erty that  the  plaintiff  should  be  ejected 
therefrom,  and  that  Belk,  acting  in  his  ca- 
pacity as  special  agent  for  the  receivers  of 
the  company,  and  in  the  line  of  his  duty  as 
a  detective,  undertook  to  eject  the  plaintiff 
from  the  premises  of  the  railway  company 
as  an  intruder  thereon.  It  follows,  therefore, 
that  the  petition  was  sufficient  to  withstand 
a  general  demurrer,  and  to  entitle  the  plain- 
tiff to  go  to  the  Jury,  in  order  that  they 
might,  under  the  evidence  to.  be  submitted, 
pass  upon  the  question  whether  Belk  was 
acting  in  the  business  of  the  railway  company 
and  within  the  scope  of  his  employment  when 
he  committed  the  alleged  assault  and  battery^ 
Judgment  reversed. 

BE(3K,  J.,  absent    The  other  Justioes  ooii» 

cur. 

038  Oa.  C8l> 
LATSON  V.  WELLS,  Warden. 

(Supreme  Court  of  Georgia.     Aug.  17,  191L) 
(Syllabus  hy  the  OaurL) 

1.  CONSTTTUTTOWAI.     LaW     (I     83*)— PSOHIBI- 
TIOR    AGAINST    SLAVEBT— STATUTES. 

Pen.  Code  1910,  {  715,  providing  that,  "if 
any  peison  shall  contract  with  another  to  per- 
form for  him  services  of  any  kind,  with  intent 
to  procure  money  or  other  thing  of  value  there- 
by, and  not  to  perform  the  service  contracted 
for,  to  the  loss  and  damage  of  the  hirer,  or, 
after  having  so  contracted,  shall  procure  from 
the  hirer  money,  or  other  thing  of  value,  with 
intent  not  to  perform  such  service,  to  the  loss 
and  damage  of  the  hirer,  he  shall  be  deemed  a 
common  cheat  and  swindler,*'  and,  upon  convic- 
tion, shall  be  punished  as  for  a  misdemeanor,  is 
not  in  conflict  with  the  thirteenth  amendment 
to  the  C>)n8titution  of  the  United  States,  pro- 
viding: ''Neither  slaverv  nor  involuntary  servi* 
tude,  except  as  a  punisoment  for  crime  where- 
of the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction.*' 

[Bd.  Note.~For  other  cases,  see  GonstitntiQik- 
al   Law,  Dec  Dig.  |  8Si.*] 

2.  STATT3TES    (|    64*)  —  CONSTITirTIOWAI.    LAW 

(f    43*)— Partial    iNVALiDrrr— Who   Mat 
Raisb  GoNsrrnrnoNAL  Qusffnons. 

Pen.  Code  1910,  §  716,  is  as  follows:  ''Sat- 
isfactory proof  of  the  contract,  the  procoring 
thereon  of  money  or  other  thing  of  value,  the 
failure  to  perform  the  services  so  contracted 
for,  or  failure  to  return  the  money  so  advanced 
with  interest  thereon  at  the  time  said  labor 
was  to  be  performed,  without  good  and  suffi- 
cient cause,  and  loss  or  damage  to  the  hirer, 
shall  be  deemed  presumptive  evidence  of  the 
intent  referred  to  in  the  preceding  section.** 
The  provisions  of  this  section,  and  those  of  the 
section  referred  to  in  the  preceding  note,  are 
the  provisions,  respectively,  of  the  first  and 
second  sectioDs  of  the  act  of  1903  (Acts  190B,  p. 
90).  The  third  and  only  other  section  of  uiat 
act  provides  for  a  repeal  of  conflicting  lawa. 
The  title  of  the  act  is  as  follows:  "An  act  to 
make  it  ille^  for  any  person  to  procure  money* 
or  other  thing  of  value,  on  a  contract  to  per- 
form services,  with  intent  to  defraud,  and  to 
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Hx  the  ptmiflhment  therefor,  and  for  other  pur- 
poses.**   Held:  , 

(a)  The  main  legialative  intent  and  purpose 
bem^  to  make  the  acts  referred  to  in  the  first 
section  a  crime  and  to  provide  for  its  punish- 
ment, the  second  section,  simply  providing  that 
proof  of  specified  acts  "shall  be  deemed  presump- 
tive evidence  of  the  intent  referred  to/*  is  not 
essential  to  the  carrying  out  of  such  lesislative 
intent  and  purpose.  This  rale  of  evidence,  if 
eliminated  trom  the  act,  would  not  affect  the 
main  legislative  scheme  and  purpose;  and,  if 
the  second  section  of  the  act  is  unconstitutional, 
the  whole  act  would  not  be  void,  and  the  provi- 
sions of  the  first  section  woold  be  constitution- 
al and  valid.  , 

(b)  Where  one  pleads  guilty  to  accusations  in 
a  city  court  charging  him  with  violating  the 
first  section  of  the  act  (embodied  in  Pen.  Code 
1910,  {  716,  above  quoted),  he  cannot  subse- 
quently be  released  from  custody  even  If  the 
provisions  of  the  second  section  of  the  act  (em- 
bodied in  Penal  Code  of  1910,  |  716)  are  uncon- 
stitutional; the  rule  of  evidence  prescribed  in 
the  latter  section  not  having  been  used  against 
him. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  58-66;  Dec.  Dig.  «  64  ;•  Ckinsti- 
tntional  Law,  Dec.  Dig.  f  43.*] 

Error  from  Superior  Court,  Dooly  County ; 
D.  V.  Whipple,  Judge. 

Habeas  corpus  by  Mrs.  Lawrence  Latson  to 
obtain  discharge  of  her  husband  from  the 
chain  gang.  Judgment  remanding  the  pris- 
oner, and  relator  brings  error.    Affirmed. 

B.  N.  Holtzclaw,  for  plaintiff  in  error.  W. 
r.  George,  for  defendant  in  error. 

HOLDBN,  J.  Lawrence  Latsoi^  was  ar- 
ralgned  In  the  city  court  of  Vienna  on  two 
Recusations,  each  of  which  charged  a  viola- 
tion of  Pen.  Code  1910,  §  716.  He  pleaded 
guilty  and  was  sentenced  to  pay  a  fine  or 
serve  12  months  on  the  chain  gang  in  each 
case.  While  he  was  in  the  custody  of  the 
defendant  in  error  as  warden  or  superintend* 
ent  of  the  diain  gang  of  Dooly  county,  his 
wife  applied  for  a  writ  of  habeas  corpus. 
Upon  the  trial  of  the  case  the  statements  in 
the  application  for  the  writ  and  the  defend- 
ant's answer  thereto  were  admitted  to  be 
true.  To  the  judgment  of  the  court  remand- 
ing Lawrence  Lats<Mi  to  the  custody  of  the 
defendant  in  error  and  refusing  to  order  his 
release  the  plaintiff  in  error  excepted. 

[1]  1.  Pen.  Code  1910,  |  716,  under  which 
the  accusations  against  Latson  were  drawn 
and  which  he  was  charged  with  violating,  is 
as  follows:  "If  any  person  shall  contract 
with  another  to  perform  for  him  serrices  of 
any  kind,  with  intent  to  procure  money  or 
other  thini;  of  value  thereby,  and  not  to  per- 
form the  service  contracted  for,  to  the  loss 
and  damage  of  the  hirer,  or,  after  having  so 
contracted,  shall  procure  from  the  hirer  mon- 
dy,  or  other  thing  of  value,  with  intent  not 
to  perform  such  service,  to  the  loss  and  dam- 
age of  the  hirer,  he  shall  be  deemed  a  com- 
mon cheat  and  swindler,  and  upon  conviction 
shall  be  punished  as  for  a  misdemeanor." 
The  plaintUf  in  error  contends  that  the  provi- 


sions of  this  section  are  unconstitutional  be- 
cause of  being  in  violation  of  the  thirteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  providing:  "Neither  slavery  nor 
involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  par^  shall  have 
been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their 
jurisdiction."  The  act  under  review  does  not 
seek  to  punish  one  for  the  mere  breach  of  a 
contract,  or  the  mere  failure  to  pay  a  debt 
The  provisions  of  the  act  are  aimed  at  the 
fraudulent  practices  therein  referred  to.  It 
is  the  intent  to  defraud  and  the  actual  de- 
frauding of  another  by  virtue  of  such  intent 
being  carried  out  that  the  act  makes  a  crime. 
The  section  above  quoted  is  not  susceptible 
of  the  construction  'that  it  seeks  to  punish 
one  because  of  a  failure  to  perform  a  con- 
tractual obligation,  or  to  pay  a  debt,  but  the 
gist  of  the  crime  referred  to  in  the  act  is 
the  fraudulent  Intent  with  which  one  ob- 
tains "money  or  other  thing  of  value"  from 
another,  who  is  defrauded  by  the  former  by 
reason  of  the  carrying  out  of  such  intent 
We  fail  to  see  any  constitutional  objection 
to  a  statute  making  it  a  crime  for  one  will- 
fully and  knowingly  to  defraud  another.  If 
one  knowingly  and  willfully  defrauds  anoth- 
er "of  money  or  other  thing  of  value,"  as 
set  forth  in  the  statute  above  quoted,  it  is 
no  less  a.  wrong  than  if  he  defrauds  him  in 
some  other  way. '  We  have  several  statutes 
making  fraudulent  practices  whereby  one  de- 
frauds another  a  crime.  See  Pen.  Ck>de  1910, 
§  703  et  seq.  The  legislative  department  of 
the  government  is  not  without  authority  to 
make  an  act  of  fraud,  whereby  another  sus- 
tains loss  because  of  the  commission  of  the 
fraud,  a  crime.  The  mere  fact  that  the  par- 
ty committing  the  fraud  after  its  commis- 
sion is  left  under  an  obligation  to  the  party 
defrauded  to  pay  him  a  debt,  or  to  perform 
a  contract  made  with  him,  which  were  in- 
volved in  the  transaction  in  which  the  fraud 
was  committed,  does  not  make  the  act  de- 
nouncing the  fraud  unconstitutional  on  the 
ground  that  It  seeks  to  punish  one  for  failure 
to  pay  a  debt  or  to  perform  a  contract 
Banks  v.  State,  124  Ga.  16,  62  S.  B.  74,  2  L. 
R.  A.  (N.  fi.)  1007;  Townsend  v.  State,  124 
Ga.  69,  62  S.  B.  293;  Lamar  v.  State,  120 
Ga.  312,  47  S.  B.  958;  Lamar  v.  Prosser. 
121  Ga.  163,  48  S.  B.  977;  Mulkey  ▼.  State, 
1  Ga.  App.  621,  67  S.  B.  1022.  In  the  case 
of  Bailey  v.  State,  168  Ala.  18,  24,  48  South. 
498,  499,  the  court  in  a  decision  involving  an 
act  similar  to  the  one  above  referred  to  said: 
"In  Bx  parte  Riley,  94  Ala.  82,  83,  10  South. 
628,  629,  it  was  said:  'As  the  intent  is  the 
design,  purpose,  resolve,  or  determination  in 
the  mind  of  the  accused,  it  can  rarely  be 
proved  by  direct  evidence,  but  must  be  ascer- 
tained by  means  of  inferences  from  the  facts 
and  circumstances  developed  by  the  proof. 
In  the  absence,  however,  of  evidence  from 
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which  such  inferences  may  be  drawn,  the 
Jury  are  not  Justified  in  indulg^g  in  mere 
unsupported  conjectures,  speculations,  or  sus- 
picions as  to  the  Intentions  which  were  not 
disclosed  by  any  visible  or  tangible  act,  ex- 
pression, or  circumstance.'  It  is  no  dioubt 
true  that  th^  difQculty  in  preying  the  intent 
made  patent  by  that  decision,  suggested  the 
amendment  of  1903  (Gen.  Acts  1903,  p.  346) 
to  the  statute,  which  provides  that  the  re- 
fusal or  failure  of  a  person  who  enters  into 
such  contract  to  perform  such  act  or  service, 
or  refund  such  money,  or  pay  for  such  prop- 
erty, without  Just  cause,  shall  be  prima  facie 
evidence  of  the  intent  to  injure  or  defraud 
his  employer.'* 

Counsel  for  the  plaintiff  in  error  rely  on 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Bailey  v.  Ala- 
bama, 219  U.  S.  219,  31  Sup.  Ct  146,  66  L. 
Ed.  — .  In  that  case  the  court  had  under 
<x)nsideratlon  the  Alabama  statute  referred 
to  in  the  case  from  which  we  have  Just 
quoted,  and  which,  as  stated,  is  similar  to 
the  Georgia  statute,  and  summarized  it  as 
follows  on  page  227  of  219  U.  S.,  on  page 
146  of  31  Sup.  Ct  (56  Lu  Ed.  — ):  '^The 
section  of  the  Code  as  it  stood  before  the 
amendments  provided  that  any  person  who 
with  Intent  to  injure  or  defraud  his  em- 
ployer entered  into  a  written  contract  for 
service  and  thereby  obtained  from  his  em- 
ployer money  or  other  piersonal  property, 
and  with  like  intent  and  without  Just  cause, 
and  without  refunding  the  money  or  paying 
for  the  property  refused  to  perform  the 
service,  should  be  punished  as  if  he  had 
stolen  it"  This  section  of  the  Alabama 
Code  (section  4730,  Code  1896)  was  amend- 
ed by  the  Legislature  of  that  state  in  1903 
and  1907,  by  which  amendments  there  was 
added  thereto  a  provision  that  ''the  refusal 
or  failure  of  any  person,  who  enters  Into 
such  contract,  to  perform  such  act  or  service 
or  to  cultivate  such  land,  or  refund  such 
money,  or  pay  for  such  property  without 
Just  cause  shall  be  prima  facie  evidence  of 
the  intent  to  injure  his  employer  or  land- 
lord or  defraud  him."  Our  interpretation 
of  the  decision  of  the  Supreme  Court  of  the 
United  States  is  that  it  only  decides  that 
the  above  quoted  provisions  of  the  Alabama 
law,  contained  in  the  amendments  of  1903 
and  1907  (Acts  1907,  p.  636)  to  section  4730 
of  the  Code  of  Alabama  of  1896,  are  uncon- 
stitutional. In  the  concluding  portion  of  the 
opinion  on  page  245  of  219  U.  S.,  on  page 
163  of  31  Sup.  Ct  (55  h.  Ed.  — ),  Mr.  Jus- 
tice Hughes  states:  "The  act  of  0)ngress 
deprives  of  effect  all  legislative  measures 
of  any  state  through  which  directly  or  in- 
directly the  prohibited  thing,  to  wit,  com- 
pulsory service  to  secure  the  payment  of  a 
debt,  may  be  established  or  maintained; 
and  we  conclude  that  section  4730,  as  amend- 
ed, of  the  Code  of  Alabama,  in  so  far  as  it 
makes  the  refusal  or  failure  to  perform  the 


act  or  service,  without  refunding  the  money 
or  paying  for  the  property  received,  prima 
facie  evidence  of  the  commission  of  the 
crime  which  the  section  defines,  is  In  eon- 
fiict  with  the  thirteenth  amendmoit  and  the 
legislation  authorized  by  that  amendment 
and  is  therefore  invalid."  We  do  not  under- 
stand that  the  Supreme  Ooxat  of  the  United 
States  decided,  or  intended  to  decide,  tiiat 
the  provisions  in  section  4730  of.  the  Code  of 
Alabama  of  1896,  as  this  section  stood  be- 
fore the  amendments  thereto  of  1903  and 
1907,  which  provisions  are  similar  to  those 
in  Penal  Code  1910,  |  716,  of  this  state, 
were  unconstitutional.  We  have  been  re- 
quested to  review  and  overrule  the  decisions 
in  the  cases  of  lAmar  v.  State,  Banks  v. 
State,  and  Lamar  v.  Pressor,  supra.  Under 
the  view  we  take  of  the  case,  as  expounded 
in  the  subsequent  division  of  the  opinion, 
the  question  as  to  whether  or  not  these  de- 
cisions should  be  overruled  in  so  far  as 
they  hold  the  provisions  of  Pen.  Code  1910, 

1  716,  are  constitutional,  is  not  one  for  de- 
cision under  the  record  before  us.  In  so  far 
as  these  decisions  hold  the  provisions  of 
Pen.  Ck>de  1910,  §  715,  constitutional,  we  de- 
cline to  overrule  them. 

[2]  2.  It  is  contended  that  Pen.  Code  1910, 
§  716,  which  immediately  follows  the  section 
set  out  in  the  first  division  of  the  opinion, 
violates  the  provision  of  the  Constitution 
above  quoted,  and  that  the  two  sections, 
when  construed  together,  make  section  715 
also  unconstitutional.  Section  716  is  as 
follows:  "Satisfactory  proof  of  the  contract 
the  procuring  thereon  of  money  or  other 
thing  of  value,  the  failure  to  perform  the 
services  so  contracted  for,  or  failure  to  re- 
turn the  money  so  advanced  with  interest 
thereon  at  the  time  said  labor  was  to  be 
performed,  without  good  and  sufficient  cause, 
and  loss  or  damage  to  the  hirer,  shall  be 
deemed  presumptive  evidence  of  the  intent 
referred  to  in  the  preceding  section."  These 
two  sections  of  the  Code  are  sections  1  and 

2  of  the  act  of  1903  (Acts  1903,  p.  90).  The 
third  and  only  other  section  of  the  act 
merely  provides  for  a  repeal  of  all  conflict- 
ing laws.  We  deem  it  unnecessary  to  de- 
cide the  question  as  to  whether  or  not  the 
second  section  of  the  act— embodied  In  sec- 
tion 716  of  the  Penal  Code  of  1916—18  un- 
constitutional. The  main  purpose  of  this 
enactment  was  to  make  certain  acts  amm- 
erated  In  the  first  section— embodied  in 
section  716  of  the  Penal  Code  of  1910— con- 
stitute a  crime,  the  chief  ingredient  of  which 
was  the  intent  referred  to  in  that  section. 
This  section  alone  provides  what  shall  con- 
stitute a  crime  and  fixes  the  punishment 
therefor.  The  title  to  the  act  is  as  fol- 
lows: "An  act  to  make  it  illegal  for  any 
person  to  procure  money,  or  other  thing  of 
value,  on  a  contract  to  perform  services 
with  Intent  to  defraud,  and  to  fix  the  pun- 
ishment therefor,  and  for  othw  porposes." 
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It  will  be  seen  that  nothing  is  said  in  the 
title  with  reference  to  what  is  contained  in 
the  second  section  of  the  act.  The  main 
legislative  intent  and  purpose  being  to  make 
the  act  referred  to  in  the  first  section  a 
crime  and  to  provide  for  its  punishment 
the  second  section,  simply  providing  that 
.proof  of  specified  acts  "shall  be  deemed  pre- 
sumptive evidence  of  the  intent  referred  to/* 
is  not  essential  to  the  carrying  out  of  such 
legislative  intent  and  purpose.  This  rule 
of  evidence,  if  eliminated  from  the  act, 
would  not  affect  the  main  legislative  scheme 
and  purpose;  and,  if  the  second  section  of 
the  act  is  unconstitutional,  the  whole  act 
would  not  be  void,  and  the  provisions  of  the 
first  section  would  be  constitutional  and 
valid.  Deadwyler  v.  Karow,  131  Ga.  227, 
62  S.  B.  172,  19  I4.  R.  A.  (N.  S.)  197.  Hence 
we  deem  it  unnecessary  to  decide  whether 
or  not  the  second  section  of  the  act  is  un- 
constitutional. Courts  will  not  decide  upon 
the  constitutionality  of  an  act  at  the  in- 
stance of  a  party,  unless  it  is  put  in  opera- 
tion against  him.  In  this  case  the  rule  of 
evidence  embodied  in  the  second  section  of 
the  act  was  not  used  against  Latson,  for 
the  reason  that  he  pleaded  guilty  to  the  ac- 
cusations against  him  charging  him  with 
the  violation  of  the  provisions  of  the  first 
section  of  the  act.  If  he  had  been  put  on 
trial  before  a  jury,  and  the  rule  of  evidence 
referred  to  in  the  second  section  of  the  act 
had  been  given  in  charge  to  the  Jury  as  the 
law,  or  if  he  had  been  tried  before  the  Judge 
without  a  Jury,  the  right  would  have  exist- 
ed to  have  brought  into  question  in  a  proper 
way  the  constitutidnality  of  the  second  sec- 
tion of  the  act  But  he  pleaded  guilty  to 
violating  the  first  section  of  the  act  and  If 
the  second  section  of  the  act,  relating  to  a 
rule  of  evidence  made  applicable  to  the  trial 
of  one  charged  with  the  offense  denominated 
by  the  first  section,  was  unconstitutional, 
he  cannot  be  released  from  custody  because 
of  the  unconstitutionality  of  the  provision 
relating  to  this  rule  of  evidence.  He  can- 
not properly  contend  that  he  pleaded  guilty 
because,  if  he  had  gone  to  trial,  an  uncon- 
stitutional act  relating  to  a  rule  of  evidence 
would  have  been  used  against  him,  for  the 
reason  that  i^  the  enactment  relating  to 
such  rule  of  evidence  is  unconstitutional, 
it  is  presumed  the  court  trying  him  would 
have  so  declared  and  would  not  have  allow- 
ed it  to  be  used  against  him  on  his  trial. 
We  make  no  decision  on  the  question  as  to 
whether  or  not  the  second  section  of  the  act 
is  constitutional.  The  court  committed  no 
error  in  refusing  to  release  Latson  from  the 
custody  of  the  defendant  in  error. 
Judgment  affirmed. 

BH)CK,  J.,  absent    The  other  Justices  con- 
cur. 
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STATE  V.  WBSSTEMIN  &  A.  R.  CO. 

(Supreme  Court  of  Georgia.     Aug.  16,  1911.) 

fSyUaluM  hy  th€  Court,) 

1.  Taxation  (§  148*)  ~  Railboads  —  Income 
Tax. 

The  inoome  tax  referred  to  in  section  11  of 
the  act  to  lease  the  Western  &  Atlantic  Rail- 
road (Acts  1889,  p.  362),  viz.,  '*That  said  lessee 
or  lessees  shall  be  required  to  pay  all  taxes  and 
assessments  upon  the  property  of  this  state  in 
the  state  of  Tennessee,  and  in  Georgia  upon,  all 
property  owned  or  controlled  by  them,  not  re- 
ceived from  the  state,  and  such  further  taxes 
upon  their  income  as  is  now  paid  bv  the  Cen- 
tral Railroad  &  Banking  Company, '  is  a  tax 
levied  in  the  exercise  of  sovereignty,  and  not  a 
contractual  obligation  springing  primarily  from 
the  contract  of  lease  executed  pursuant  to  the 
act. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  148.»] 

2.  Action  (§  S5*)  —  Statxjtobt  REMEOiEa— 
Collection  of  Taxes. 

When  the  statute  undertakes  to  provide 
adequate  remedies,  and  those  given  do  not  em- 
brace an  action  at  law,  a  common-law  action 
for  the  recovery  of  the  tax  as  a  deht  will  not 
lie. 

(a)  The  statute  provides  adequate  remedies 
for  the  collection  of  taxes  inxposed  upon  rail- 
road companies. 

[£3d.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  K  273-294 ;    Dec.  Dig.  {  35.*] 

3.  Taxation  (§  586*)— Enfoeceicent— Condi- 
tions Precedent— Assessment. 

An  assessment  made  in  the  manner  pre- 
scribed by  the  statute  is  indispensable  in  pro- 
ceedings to  enforce  the  collection  of  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |§  1192-1195 ;   Dec  Dig.  |  586.*] 

4.  Railroads  (§  134*)— Actions— Indefinite 
Allegations — Breach  of  Lease. 

As  the  petition  assigned  no  si>ecific  breach 
of  the  lease  contract,  it  is  not  maintainable  as 
an  action  for  the  recovery  of  damages  for 
breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  134.»] 

5.  DiscovBBT  ({  20*)--In  Equitt— Failubk 
OF  Main  Pueposs  of  Bili^-Retention  fob 
Discovery. 

Where  discoveiy  is  merely  incidental  to  the 
relief  prayed,  the  petition  will  not  be  retained 
for  decree^  where  it  discloses  that  the  plaintiff 
is  not  entitled  to  the  relief  in  aid  of  which  dis- 
covery is  prayed. 

[Eid.  Note.— Fbr  other  cases,  see  Discovery,. 
Cent.  Dig.  i  27 ;  Dec  Dig.  |  20.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  the  State  of  Georgia  against  the 
Western  &  Atlantic  Railroad  Company.  The 
petition  was  dismissed  on  general  demurrer^ 
and  the  State  brings  error.    Affirmed. 

The  state  of  Georgia  owns  a  railroad 
known  as  the  Western  &  Atlantic  Railroad, 
extending  from  Atlanta,  Ga.,  to  Chattanooga, 
Tenn.  In  November,  1889  (Acts  1888,  p.  362), 
an  act  was  passed  by  the  General  Assembly 
providing  for  its  lease.  It  was  stipulated 
that  the  Governor  should  advertise  for  bids, 
and  no  bids  for  less  than  a  st&ted  minimum 


•Fvr  oth«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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would  be  recelTed.  Among  otber  features  it 
was  provided*  in  section  7,  that  all  improve- 
ments and  betterments  were  to  be  made  at 
the  expense  of  the  lessee,  and  that  all  at- 
tachments to  the  realty  should  be  considered 
permanoit,  and  the  road  be  kept  in  the  con- 
dition of  flrstrclass  roads  in  Georgia.  The 
Governor  was  empowered  to  appoint  a  board 
of  examiners  to  ascertain  and  report  the  con- 
dition of  the  road.  It  was  made  the  duty  of 
the  lessee  to  file  with  the  Governor  an  an- 
nual report  of  the  condition  of  the  road, 
which  report  was  to  set  forth  the  Improve- 
ments to  the  physical  property,  rolling  stock 
purchased,  income  firom  passengers  and 
ftelght,  operating  expenses,  amount  of  freight 
transported  and  rates  charged  for  the  same, 
and  all  other  facts  necessary  to  furnishing 
complete  information  of  the  condition  and 
operation  of  the  railroad  for  each  year.  Sec- 
tion 9  provides  for  the  observance  by  the  les- 
see of  the  rules  of  the  railroad  commission, 
and  further  provides  that  '*sald  lessee  com- 
pany shall  have  the  exemptions,  privileges, 
immunities,  rights  and  guaranties,  and  shall 
be  subject  to  the  same  laws,  liabilities,  dis- 
abilities, and  public  burdens  on  other  rail- 
road companies  in  this  state,  and  no  more, 
in  all  cases  where  this  act  is  silent  and  has 
made  no  provisions  on  the  subject.**  Section 
10  is  to  the  effect  that  the  lessees  forfeit 
six  months'  rental,  as  damages,  if  in  default 
for  the  payment  of  the  monthly  rental  for 
20  days,  and  that,  if  the  lessee  falls  to  com- 
ply .with  the  lease  contract,  the  Governor, 
at  his  option,  may  declare  the  lease  forfeited 
and  take  Immediate  possession.  Section  11  Is 
as  follows:  "That  said  lessee  or  lessees  shall 
be  required  to  pay  all  taxes  and  "ksseesments 
upon  the  property  of  this  state  in  the  state 
of  Tennessee,  and  In  Georgia  upon  all  prop- 
erty owned  or  controlled  by  them,  not  re- 
ceived from  the  state,  and  such  further  taxes 
upon  their  income  as  is  now  paid  by  the  Cen- 
tral Railroad  &  Banking  Company,  and  shall 
not  sublet  said  road,  or  any  part  thereof,  to 
any  other  company,  corporation  or  party; 
Provided,  the  lessee  may  sublet  any  property 
not  needed  for  railroad  purposes:  Provided, 
that,  in  the  opinion  of  the  Attorney  General, 
that  can  be  done  without  invalidating  the 
state's  title  thereto;  and  all  Improvements 
put  on  said  property  by  the  lessees  or  their 
tenants  shall  belong  to  the  state  at  the  ex- 
piration of  said  lease."  It  was  further  pro- 
vided that  the  lessee  shall  become  a  body 
corporate  under  the  name  of  the  Western  & 
Atlantic  Railroad  Company  during  the  con- 
tinuance of  the  lease,  and  that,  if  the  les- 
see be  a  corporation,  it  shall  operate  the  road 
as  the  ''Western  &  Atlantic  Railroad  Com- 
pany." 

On  July  16,  1890,  a  contract  of  lease  was 
entered  into  between  the  state  and  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 
pany, in  pursuance  of  the  leasing  act,  where- 
in the  lessee  agreed  to  pay  a  monthly  rental 
of  $35,001  for  the  leased  property  for  the 


term  of  29  years  from  December  29i,  189(1. 
In  June^  1909,  the  state  of  Georgia,  by  its  At- 
torney General  and  q»eclal  counsel  appoint- 
ed by  the  Governor,  filed  its  petition  against 
the  lessee,  wherein  it  was  alleged  that  at 
the  time  of  the  lease  the  equipment  of  the 
road  was  Inadequate^  whidi  was  known  to 
both  parties  to  the  contract,  and  it  was  in^ 
the  cont^nplation  of  both  parties  that  the 
lessee  would  be  obliged,  for  its  own  interest, 
to  Improve  the  roadbed  and  structures  and 
add  to  the  movable  equipment.  By  its  con- 
tract charter  the  lessee  undertook  and  agreed 
to  make  to  the  state  each  year  a  full  state- 
ment of  all  properly  owned  or  controlled  by 
it  not  received  from  the  state,  and  to  pay  to 
the  state  thereon  a  tax  equal  in  rate  to  the 
ad  valorem  taxes  paid  by  other  persons  and 
corporations.  Prom  the  beginning  of  the 
lease  the  lessee  has  owned  or  controlled  prop- 
erty and  has  used  and  employed  the  same 
in  the  operation  of  the  road;  but.  In  violation 
of  its  contract.  It  has  never  disclosed  to  the 
state  either  the  fact  of  the  existence  of  sudi 
property  or  the  value  thereof,  and  has  not 
paid  any  sum  on  this  account,  except  that  it 
has  for  some  four  or  five  years  past  made 
partial  payments  on  certain  real  estate  and 
tracks  and  other  fixtures,  which  it  claims  it 
owned  in  Georgia  and  not  upon  the  right  of 
way  of  said  railroad,  though  the  location  and 
identity  of  said  property  is  not  known  to  the 
state.  When  these  facts  were  discovered  by 
the  Governor  he  requested  information  in 
reference  thereto;  but,  notwithstanding  the 
express  covenant  to  furnish  all  information 
necessary  for  a  full  understanding  of  the 
condition  and  operations  of  the  road,  the  les- 
see has  failed  and  refused  to  furnish  such 
information.  Neither  the  state  nor  its  of- 
ficers know  the  value  or  character  and 
amount  of  said  property,  but  it  charges  that 
it  amounts  to  $1,500,000,  or  other'  large  sum, 
and  has  at  all  times  during  the  lease  been 
that  much.  The  lessee  knows  and  has  full 
records  touching  these  matters;  and  the  state 
has  no  means  of  ascertaining  the  same,  ex- 
cept by  resort  to  the  equitable  powers  of  the 
court  and  a  discovery  from  defendant  Some 
of  the  property  is  used  In  the  conduct  of  lo- 
cal business,  and  other  property  is  used  in 
operating  through  trains  over  its  entire  sys- 
tem, treating  the  Western  ft  Atlantic  Rail- 
road as  an  Integral  part  thereof. 

The  petition  then  proceeds  to  set  forth 
what  is  claimed  to  be  an  equitable  basis  for 
ascertaining  the  amount  of  property  subject 
to  an  ad  valorem  tax.  The  state  tax  rate 
for  each  of  the  years  1891  to  1908  was  al- 
leged, and  that  certain  amounts  for  each  of 
said  years  were  due  as  taxes  from  the  de- 
fendant to  the  state  because  of  property  used 
in  local  traffic,  and  certain  other  amounts 
because  of  property  used  in  through  traflic 
It  was  further  alleged  that  by  its  charter 
contract  the  lessee  expressly  agreed  to  make 
to  the  state  each  year  a  full  stat^nent  of  all 
its  operations  and  expenditures,  and  to  pay 
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to  tlie  8tat^  In  addition  to  its  ad  valorem 
taxes,  such  further  tax  upon  its  income  as  is 
paid  by  the  C^tral  Railroad  &  Banking  Ck>m- 
pany,  to  wit,  one-halX  of  1  per  cent  upon  Its 
annual  net  income.  The  lessee  has  never 
complied  with  this  covenant  It  has  made 
certain  annual  statements  purporting  to  so 
comply,  but  the  same  have  not  been  proper- 
ly made.  The  petition  then  proceeds  to  state 
what  is  claimed  to  be  the  true  rule  of  cal- 
culation for  ascertaining  the  net  income,  and 
wherein  the  lessee  had  departed  therefrom. 
It  was  further  alleged  that  the  lessee^  in  vio- 
lauon  of  the  contract,  has  made  subleases 
and  to  parties  unknown  to  the  state,  and  col- 
lected from  them  large  sums  of  money.  Som«» 
of  these  subleases  were  in  violation  of  the 
contract  and  some  not,  but  the  state  has  no 
knowledge  and  no  meaus  of  knowledge  as 
to  which  were  and  which  were  not,  and  how 
much  ttie  lessee  derived  from  them,  respec- 
tively, and  how  much  was  accounted  for  in 
the  lessee's  annual  statements.  There  are 
many  other  matters  in  which  the  state  be- 
lieves the  lessee's  accounts  have  not  been 
kept  and  rendered  according  to  the  contract, 
tut  the  facts  are  not  so  known  as  to  enable 
the  state  to  allege  the  same,  though  they 
would  be  so  known  if  the  lessee  had  furnish- 
ed the  reports  required  by  the  contract,  and 
many  other  particulars  wherein  the  lessee 
has  violated  the  lease  contract/  As  to  the 
things  complained  of  the  facts  are  peculiarly 
within  the  knowledge  of  the  defendant;  and, 
though  bound  by  express  contract  to  fur- 
nish said  knowledge,  defendant  has  failed 
and  refused  to  do  so,  notwithstanding  repeat- 
ed requests  for  said  information  and  repeat- 
ed promises  to  furnish  the  same,  The  state 
has  no  adequate  information  nor  means  of 
procuring  the  same,  except  by  resort  to  the 
knowledge  and  conscience  of  defendant  and 
to  records  kept  by  it  under  its  other  name 
and  in  another  state. 

An  interlocutory  decree  was  prayed,  re- 
quiring the  defendant  to  make  a  full  state- 
ment and  accounting  from  the  beginning  or 
the  lease,  in  compliance  with  its  contract  as 
set  forth  in  section  7  of  the  lease  act,  and 
all  other  things  necessary  to  give  full  in- 
formation touching  the  condition  and  opera- 
tion of  the  property,  and  that  the  same  be 
decreed  to  be  made  as  a  specific  compliance 
with  its  contract,  and  that  the  state  be  not 
bound  thereby  as  by  an  answer  in  an  equi- 
table suit  for  discovery.  But  if  the  state  has 
mistaken  its  rights  and  remedies,  and  is  not 
entitled  to  such  interlocutory  decree,  and  if 
the  court  has  no  adequate  power  so  to  or- 
der, then  the  state  will  and  does  ask  for 
such  other  decree  as  will  accomplish  the  ob- 
ject of  furnishing  said  information;  and  if 
BO  such  order  can  be  granted,  and  the  court 
should  so  hold,  the  state  will  and  does  ask 
leave  to  search  the  conscience  of  defendant 
and  its  officers  and  for  complete  discovery. 
The  petition  thereupon  propounded  29  inter- 
rogatories, covering  in  great  detail  all  the 
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various  matters  toadied  upon  in  the  petttkMit 
for  all  the  years  from  the  beginning  of  the 
lease.  The  petition  prayed  for  Judgment  tor 
ad  valorem  taxes  for  $100,000  and  interest, 
for  Judgment  on  account  of  **80-called  income 
tax"  of  (100,000,  also  **that  the  court  wiU 
further  inquire,  upon  equitable  prindples,  in- 
to all  and  singular  the  breaches  of  said  con- 
tract of  lease,  and  if  any  ther^  shall  appear 
to  have  been  made  as  herdnbefore  alleged, 
or  as  may  be  set  up  hereafter  by  amendment 
or  by  supplemental  actiont  In  the  light  of  the 
information  sought  by  the  defendant  by  the 
interrogatories  propounded,  and  shall  give 
Judgment  thereon  in  favor  of  the  plaintiff 
according  to  whatever  may  be  the  true  meas- 
ure of  damage  that  may  appear  legal  and 
equitable,  when  the  facts  sought  from  the 
defendant  by  the  aforesaid  interrogatories 
shall  have  been  elicited,"  and  for  general  re- 
lief. 

The  lessee  demurred  generally  and  special- 
ly, and  the  court  dismissed  the  petition  on 
general  demurrer. 

Jno.  O.  Hart,  Atty.  Gen.,  and  Alexander  & 
Candler,  for  the  State.  Claude  Warren  and 
Tye,  Peoples  &  Jordan,  for  defendant  in  er- 
ror. 

BYANS,  P.  X  (after  stating  the  facts  as 
above).  [1]  Tlie  predicate  of  this  action  is 
the  eleventh  section  of  the  leasing  act  of 
1889,  which  provides  '^hat  said  lessee  or  les- 
sees shall  be  required  to  pay  all  taxes  and 
assessments  upon  the  property  of  this  stat.e 
in  the  state  of  Tennessee,  and  in  Georgia  -up- 
on all  property  owned  or  controlled  by  than, 
not  received  from  the  state,  and  such  further 
taxes  upon  their  income  as  is  now  paid  by 
the  Central  Railroad  ft  Banking  Company." 
The  ultimate  result  sought  to  be  obtained  is 
the  collection  of  taxes  alleged  to  be  due  to 
the  state  under  this  section.  In  view  of  the 
demurrer  challenging  the  right  of  the  state 
to  collect  taxes  by  civil  action,  it  becomes 
necessary  to  determine  whether  the  taxes  re- 
ferred to  in  this  section  is  a  tax  in  the  strict 
sense  of  the  word,  or  simply  a  contractual  ob- 
ligation. In  approaching  a  solution  of  this 
question,  it  should  be  kept  constantly  tu 
mind  that  the  lessee's  rights  and  obligations 
are  not  primarily  founded  in  the  contract  of 
lease,  but  in  the  act  of  the  Legislature  au- 
thorizing it  That  act  defined  the  terms  up- 
on which  the  state  road  was  to  be  leased, 
and  the  contract  was  executed  agreeably  to 
it  The  state  declared  in  the  legislative  en- 
actment Its  policy  with  regard  to  the  public 
burdens  to  be  imposed  on  the  lessee,  and  the 
contract  of  lease  executed  pursuant  to  tbe 
act  was  a  guaranty  that  no  greater  public 
burdens  would  be  exacted.  W.  &  A  R.  B. 
Co.  V.  State,  54  Ga.  429.  It  becomes  then  a 
question  of  legislative  intention  as  to  th# 
nature  of  the  taxes  mentioned  in  section  11. 
tn  this  section  the  Legislature  was  dealinir 
with  public  burdens.    It  had  already  bsea 
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provided,  in  another  section  of  the  act,  that 
the  lessee  was  to  pay  a  monthly  rental,  the 
minimum  of  which  was  fixed.  It  was  there- 
fore important  for  the  state,  in  order  to  re- 
ceive the  greatest  possible  benefit  from  com- 
petitive bidding,  to  declare  what  public  bur- 
dens would  be  exacted  of  the  lessee.  If  the 
state  clearly  defined  these  burdens,  and  limit- 
ed itself  to  exact  no  more,  this  element  of 
certainty  respecting  the  burdens  of  sover- 
eignty which  the  lessee  was  to  bear  tended 
to  increase  the  rental  value.  In  proportion 
as  the  burdens  were  more  onerous,  it  is  rea- 
sonable to  infer  that  the  rental  price  would 
be  depressed.  The  matter  of  rent  and  the 
matter  of  taxes  were  treated  in  the  act  as 
standing  on  distinct  and  different  footings. 
They  were  dealt  with  in  separate  sections. 
The  money  which  the  state  receives  as 
monthly  rental  is  the  state's  income  derived 
from  the  ownership  of  the  leased  property; 
the  money  which  the  state  receives  in  the 
public  coffers  in  the  exercise  of  sovereignty 
is  the  taxpayer's  tribute  to  that  sovereignty. 
The  requirement  to  pay  the  ad  valorem  tax 
on  property  not  received  from  the  state,  but 
used  in  the  operation  of  the  road,  referred 
to  a  tax  in  its  strict  sense.  Is  there  any 
difference  in  the  quality  of  the  income  tax 
required  of  the  lessee  in  the  same  sentence  of 
the  section? 

One  of  the  arguments  advanced  to  sup- 
port the  theory  that  the  requirement  of  a 
per  centum  of  the  lessee's  annual  income  is 
not  the  exaction  of  a  tax  is  that  it  was  be- 
yond the  constitutional  power  of  the  Legis- 
lature to  levy  an  income  tax.  The  Constitu- 
tion of  this  state  provides  tliat  "all  taxation 
shall  be  uniform  upon  the  same  class  of  sub- 
jects, and  ad  valorem  on  all  property  sub- 
ject-to be  taxed  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws." 
Civil  Code  1910,  §  6553.  It  is  our  opinion 
that  this  provision  has  no  reference  to  the 
levying  of  a  tax  upon  public  property.  The 
ordinary  meaning  of  taxation  is  a  charge 
levied  by  the  sovereign  power  upon  the  prop- 
erty of  its  citizen.  It  is  not  a  charge  upon 
its  own  property.  People  v.  McCreery,  34 
Cal.  432,  456.  The  general  rule  is  that  pub- 
lic property  is  not  subject  to  taxation.  "This 
immunity  rests  upon  the  most  fundamental 
principles  of  government,  being  necessary 
that  the  functions  of  government  be  not  un- 
duly impeded,  and  that  the  government  be 
not  forced  into  the  inconsistency  of  taxing  it- 
self in  order  to  raise  money  to  pay  over  to 
itself."  Penick  v.  Foster,  129  Ga.  217,  58  S, 
E.  773,  12  L.  R.  A.  (N.  S.)  1159;  Georgia  Fire 
luB.  Co.  V.  Cedartown,  134  Ga.  87,  67  S.  B. 
410.  The  quoted  provision  of  the  Constitu- 
tion relates  to  the  collection  of  taxes  from 
property  other  than  public,  and  has  no  ap- 
plication to  the  impressment  of  a  tax  upon 
the  public  property  of  the  state.  The  case 
presented  is  not  that  of  a  perpetual  lease- 
holder, where  the  tenant  is  the  virtual  owner 


of  the  property,  entitled  to  its  use  forever 
and  subject  to  pay  taxes  thereon  as  owner, 
as  was  the  case  in  Wells  v.  Savannah,  87  Ga. 
397,  13  S.  E2.  442.  In  making  the  lease  the 
state  reserved  the  right  of  forfeiture  on  bro- 
ken conditions  subsequent,  and  imposed  terms 
and  conditions  indicating  that  no  estate  was 
intended  to  be  conveyed  to  the  lessee,  but 
that  the  lessee  was  to  have  only  a  usufructu- 
ary interest  during  the  lease  period.  The 
power  of  the  Legislature  to  impose  taxes  is 
inherent,  and  is  only  circumscribed  by  the 
organic  law.  When  the  Legislature  author- 
ized the  contract  which  permitted  the  lessee 
to  have  possession  of  the  state* s  property 
for  a  term  of  years,  it  was  within  the  con- 
stitutional sphere  of  legislative  action  either 
to  expressly  preserve  the  status  or  public 
property  with  reference  to  immunity  from 
taxation  or  to  stipulate  that  the  lessee  should 
pay  a  specific  tax.  The  latter  course  was 
adopted,  and  a  specific  tax,  to  wit,  a  tax  up- 
on the  lessee's  income  (such  as  was  paid  by 
the  Central  Railroad  &  Banking  Company), 
was  levied. 

[21  2.  Having  reached  the  condusicn  that 
the  covenant  in  the  lease  contract,  binding 
the  lessee  to  pay  such  taxes  upon  the  lessee's 
income  as  was  paid  by  the  Central  Railroad 
&  Banking  Company  at  the  time  of  the  lease, 
is  a  covenaat  between  the  state  and  the  les- 
see, fixing  and  limiting  the  character  and 
amount  of  the  tax  to  be  exacted  by  the  state 
as  a  sovereign,  in  contradistinction  to  an  ob- 
ligation in  the  nature  of  a  debt  springing 
from  and  supported  by  the  contract,  we  will 
next  consider  the  right  of  the  state  to  en- 
force collection  of  it,  and  also  of  the  ad  val- 
orem tax  alleged  to  be  in  default,  in  a  civU 
action.  There  are  two  lines  of  authority  on 
this  proposition.  Some  courts  hold  that  tax- 
es are  in  the  nature  of  a  debt  due  by  the 
citizen  to  the  state,  enforceable  by  an  action 
of  assumpsit,  and  tiiat  the  common-law  right 
of  the  state  to  collect  a  tax  by  a  civil  action 
is  not  surrendered  by  the  Legislature  in  fur- 
nishing specific  remedies,  unless  expressly  so 
stated  in  the  statute.  On  the  other  hand, 
Ihe  weight  of  authority  is  to  the  point  that 
when  the  statute  undertakes  to  provide  reme- 
dies, and  those  given  do  not  embrace  an  ac- 
tion at  law,  a  common-law  action  for  the 
recovery  of  the  tax  as  a  debt  will  not  He. 
1  Cooley  on  Taxation,  17;  Burroughs  on 
Taxation,  254.  It  was  a  rule  at  common  law 
that,  where  a  statute  creates  a  right  and 
provides  a  particular  remedy  for  its  enforce- 
ment, the  remedy  is  generally  exclusive  of 
all  common-law  remedies.  When  this  rule  is 
considered  in  connection  with  the  genius  and 
spirit  of  our  American  institutions,  its  ap- 
plication to  the  collection  of  taxes,  where 
adequate  statutory  remedy  is  provided,  can- 
not be  doubted.  A  most  distinctive  feature 
of  the  Constitution  of  the  United  States  and 
of  this  state  is  the  division  of  the  pow^s  of 
government  into  three  separate  departments, 
executive,  legislative,  and  Judicial.    It  wma 
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designed  and  Intended  that  one  department 
should  not  usnrp  the  ordinary  functions  of 
the  others,  hut  that  all  three  should  act  in 
harmonious  relation.  So,  when  the  Legisla- 
ture authorizes  a  tax  for  govemmental  pur- 
poses and  provides  an  adequate  remedy  for 
its  collection  by  administrative  officers^  the 
necessary  intendment  Is  that  the  collection 
of  the  tax  is  exclusively  confided  to  that  ad- 
ministrative department  of  the  government 
And  it  has  been  held  by  this  court  that  when 
the  statute  undertakes  to  provide  remedies 
for  the  collection  of  taxes,  and  those  given 
do  not  embrace  an  action  at  law,  a  common- 
law  action  for  the  recovery  of  taxes  as  a 
debt  will  not  lie^  Du  Bignon  v.  Brunswick, 
106  Ga.  317,  32  S.  E.  102 ;  State  v.  S.  W.  B., 
70  Ga.  83. 

However,  it  is  contended  that  the  peti- 
tion presents  equitable  features,  and  that  In 
equity  an  action  may  be  maintained  by  the 
state  to  collect  Its  revenue.  It  would  be 
Idle  to  enter  into  a  discussion  of  possible 
differentiation  between  an  action  in  which 
the  equitable  powers  of  the  court  are  in- 
voked and  one  only  seeking  purely  legal 
relief.  Whatever  equitable  relief  is  asked 
in  the  petition  is  predicated  upon  the  er- 
roneous construction  of  the  lease  act  that 
the  provision  for  the  payment  of  taxes  tipon 
the  income  of  the  leased  property  is  a  debt 
arising  from  the  contract  executed  pursu- 
ant to  the  act,  and  not  a  tax.  The  General 
Assembly  has  enacted  an  elaborate  scheme 
for  the  assessment  of  the  property  of  rail- 
road companies  and  the  collection  of  any  tax 
lawfully  levied.  '  Provision  is  also  made 
for  the  collection  of  back  taxes  from  de- 
linquent or  defaulting  railroad  companies, 
and  whatever  infirmity  may  have  been  in  the 
original  statute  with  reference  to  assess- 
ment without  opportunity  of  the  delinquent 
taxpayer  to  be  heard,  as  pointed  out  by  the 
Supreme  €k>urt  of  the  United  States  in  Cen- 
tral of  Georgia  Railway  v.  Wright,  207  U. 
S.  127,  28  Sup.  Ot.  47,  62  L.  Ed.  134,  has 
been  relieved  and  cured  by  the  amendment 
of  1908  (Acts  1908,  p.  25).  The  amendment 
relates  to  the  remedy,  and  does  not  Impair 
any  right  of  the  taxpayer.  It  only  sup- 
plied a  defect  in  the  existing  law.  The  law 
as  amended  is  applicable  to  the  collection  of 
back  taxes  without  regard  to  the  time  of 
their  accrual,  if  within  the  statute  of  limi- 
tations. Du  Bignon  v.  Brunswick,  106  Ga. 
317,  32  S.  B.  102. 

[3]  3.  Another  insuperable  objection  to  this 
effort  to  collect  a  tax  by  civil  action  in 
the  nature  of  an  action  of  debt  is  that  there 
has  been  no  assessment.  An  assessment  is 
indispensable  in  proceedings  to  enforce  the 
collection  of  taxes.  Until  an  assessment  of 
a  per  centum  tax  Is  made  the  amount  of  the 
tax  Is  not  fixed.  Tax  proceedings  are  In 
Invitum,  and  to  be  valid  the  statute  must 
be  followed,  and  no  tax  on  property  can  be 


collected  until  it  has  been  assessed.  Hawk- 
ins V.  Jonesboro,  63  Ga.  527.  Should  the 
Legislature  pass  a  tax  law  which  inadvert- 
ently omits  the  mention  of  a  return,  but 
requires  payment  of  the  tax  to  be  made  to 
a  particular  officer,  it  means  by  necessary 
implication  that  the  return  is  to  be  made 
to  the  officer  who  makes  the  assessment  of 
the  tax.  Smith  v.  Goldsmith,  63  Ga.  736. 
But,  as  already  Indicated,  the  Legislature 
of  this  state  has  provided  for  an  assessment 
by  a  particular  officer;  and  the  rule  is  well 
grounded  and  followed  In  this  state  that, 
where  the  statute  provides  for  an  assess- 
ment by  a  ministerial  officer,  the  assess- 
ment must  be  made  by  him,  and  not  by  the 
courts.  Bohler  v.  Verdery,  92  Ga.  719,  19 
S.  B.  36;  Norris  T.  Goley,  10|0  Ga.  553,  28 
S.  B.  222. 

[4]  4.  The  petition  contains  a  very  general 
allegation  suggestive  that  a  recovery  of 
damages  for  breach  of  contract  Is  sought 
There  is,  however,  no  distinct  allegation  of 
any  breach  of  the  contract.  It  Is  alleged 
that  the  lessee  had  "made  divers  contracts 
of  sublease  unknown  to  the  state,  and  that 
the  lessee  has  collected  from  said  subles- 
sees from  time  to  time  large  sums  of  money. 
Some  of  these  subleases  it  is  believed  and 
charged  werfe  in  violation  of  the  contract, 
and  some  were  not;  but  the  state  has  no 
knowledge  or  means  of  knowledge  as  to 
which  of  said  subleases  were  in  violation  of 
the  contract  and  which  were  not,  and  how 
much  it  derived  from  the  respective  con- 
tracts, nor  how  much  thereof  was  accounted 
for  in  the  annual  statements  touching  the 
income  tax."  It  is  a  fundamental  rule  of 
pleading  that  in  order  for  a  plaintiff  to 
recover  damages  for  a  breach  of  contract, 
the  specific  breach  must  be  alleged,  and  the 
general  allegation  that  the  lessee  had  per- 
haps breached  the  contract  by  making  un- 
authorized subleases  Is  too  vague  to  sup- 
port the  petition  as  one  claiming  damages 
for  breach  of  contract 

[51  5.  As  the  suit  is  not  maintainable  for 
the  collection  of  taxes,  it  cannot  be  retained 
as  one  for  the  discovery  of  the  property 
claimed  to  be  subject  to  taxation.  Further- 
more, as  the  petition  contains  no  sufficient 
averments  of  a  breach  of  contract  to  sup- 
port a  decree  for  damages,  it  cannot  be 
maintained  for  the  discovery  of  possible 
breaches.  These  conclusions  result  from  the 
well-settled  rule  that,  where  discovery  is 
merely  Incidental  to  the  relief  prayed,  the 
suit  cannot  be  maintained  when  the  plain* 
tiff  is  not  entitled  to  the  relief  prayed. 
Everson  v.  Equitable  Life  Insurance  Oa 
(G.  0.)  68  Fed.  258;  Hurricane  Telephone 
Co.  V.  Mohler,  6%  W.  Ta.  1,  41  S.  EL  421. 

Judgment  affirmed. 

B£K)E,  J.«  absent    The  other  Justices  am- 
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OSe  Gfu  721) 

UNION  ft  MECHANICS'  OLUB  t.  CITY  OF 

ATLANTA. 

(Supreme  Ooort  of  Georgia.     Aug.  19,  1911.) 

fByUahiU  hy  the  Court,) 

1,  Intoxioatinq  Liquobs  (i  50*)  — Glubb 
Which  icat  Keep  Liquobs. 

Clubs  and  aasociationa  authorized  by  the 
tax  act  of  1909  (Ciyil  Code  1910,  I  933)  to 
keep  or  permit  to  be  kept  in  their  club  rooms 
intoxicating  liquors,  are  sruch  as  are  organized 
for  the  entertainment  and  comfort  of  their 
members,  and  net  for  gain,  and  which  have  a 
fixed  place  of  meeting,  a  definite  organization, 
with  a  continuing  existence,  in  contradistinction 
to  an  ephemeral  gathering  for  a  particular  oc- 
casion, with  no  idea  of  permanency  in  the  fel- 
lowship or  constituency  of  its  members. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  51 ;  Dec.  Dig.  |  50.*] 

2.  INTOXIOATINO   LiQXTOBS   (|   50*)— TAXATION 

— Natubb  of  Tax. 

The  tax  imposed  is  not  an  occupation  or 
business  tax,  but  is  laid  solely  in  the  exercise  of 
the  police  power  of  the  state,  and  is  not  a  li- 
cense for  the  sale  or  for  the  keeping  on  hand  of 
intoxicating  liquors  in  any  place  prohibited  by 
law. 

[£)d.  Note. — ^For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  |  51;   Dec.  Dig.  §  50.*] 

3.  INTOXIOATINO  LiQUOBS  (|  10*)— MUNICI- 
PAL Requuition. 

In  the  absence  of  a  clear  delegation  of 
power  by  the  Legislature  to  impose  and  collect 
a  tax  on  social  dubs  as  a  condition  precedent 
to  a  license  permitting  them  to  keep  on  hand 
intoxicating  liquors,  a  municipal  corporation 
cannot  exact  such  a  tax,  the  city  of  Atlanta  has 
no  such  power  in  Its  charter. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |§  7-12;   Dea  Dig.  |  10.*J 

4.  Intoxicating  Liquobs  (§  11*)— Munici- 
pal Regulation— Powers. 

Inasmuch  as  the  state,  by  the  enactment  of 
the  general  prohibition  act,  has  made  penal  the 
sale  of  intoxicating  liquors  and  the  keeping  on 
hand  of  such  liquors  at  any  public  place  or 
place  of  business,  it  is  within  the  power  of  the 
city  of  Atlanta,  under  its  general  welfare 
clause,  to  establish  reasonable  rules  and  regula- 
tions designed  to  regulate  social  clube,  so  as  to 
prevent  their  conduct  in  any  other  manner 
than  as  bona  fide  social  dubs  and  to  prevent  any 
'violation  of  the  prohibition  act 

[Ed.  Note.— For  other  cases,  see  Intoxi<*ating 
Liquors,  Cent  Dig.  §  13;    Dec.  Dig.  {  11.*] 

5.  Injunction  (§  85*)— Intoxicating  Liq- 
uors (§  10*)— Bnforobment  of  Invalid  Or- 
dinance. 

The  ordinance  of  the  city  of  Atlanta,  Im- 
posing- a  tax  as  a  condition  j^recedent  to  the 
issuance  of  a  license  to  a  social  club,  permit- 
ting it  to  keep  on  hand  intoxicating  liquor,  is 
an  effort  to  collect  a  tax  not  authorized  by  its 
charter,  and  is  therefore  void,  and  its  enforce- 
ment will  be  enjoined. 

[Dd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  156;  Dec.  Dig.  S  85;*  Intoxicat- 
ing Liquors,  Dec.  Dig.  I  10.*] 

(Additional  SyllabuB  ly  EdUoridl  Staf.) 

0.  Intoxicating  Liquobs  (|  143*)— * 'Place 
OF  Business.'* 

A  '*place  of  business,"  as  used  in  the  pro- 
hibition act  (Pen.  Code  1910,  {  426),  ie  a  pTa^ 


where  a  calline  for  the  purpose  of  gala  or  prof- 
it is  conductecL 

[Bd.  Note.-*For  other  cases»  see  Intoxicating 
Liquors,  Dec  Dig.  §  143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5390-5392.] 

Error  from  Superior  Court*  Fulton  Conn* 
ty;   Geo.  L.  Bell,  Ju^ge. 

Action  by  the  Union  ft  Mechanics'  dub 
against  the  City  of  Atlanta.  From  an  order 
refusing  to  continue  an  Injunction  pendente 
lite,  plaintiff  brings  error.    Reversed. 

On  January  19,  1911,  the  follovrlng  or- 
dinance was  adopted  by  the  mayor  and  gen- 
eral conncU  of  the  dty  of  Atlanta:    * 

"Sec.  2.  That  any  firm,  person,  or  corpora- 
tion desiring  to  operate,  maintain,  and  t» 
have  or  open  up  any  dub  wherein  lockers  are 
provided  for  the  use  of  members,  fees  charg- 
ed either  for  membership  or  tor  use  of  lock- 
ers or  for  other  purposes,  having  a  dob- 
house,  dub-room,  parlors,  or  other  general 
places  of  meeting,  shall  file. a  petition  with 
the  mayor  and  general  oomncil,  asking  for 
license  therefor,  and  such  petition  shall 
give  the  name  of  the  dub,  the  name  of  the 
president,  secretary  or  manager  in  charge 
thereof,  its  location,  the  number  of  members, 
and  the  amount  of  entrance  fees  paid  or  to 
be  paid,  dues  and  charges  for  lockers  or 
locker  service,  and  such  other  information 
as  will  put  the  general  coundl  in  full  pos- 
session of  the  facta  surrounding  sndi  dub 
or  proposed  club,  by  which  it  can  decide 
whether  the  same  is  a  bona  fide  social  or 
locker  dub. 

"Sec.  3.  That  any  dub  already  licensed 
or  hereafter  licensed  shall,  when  d^nand 
is  made  by  any  member  of  the  general  coun- 
cil or  of  the  police  department,  at  the  dub- 
room  or  place  of  meeting,  exhibit  the  roU 
of  membership  upon  which  only  bona  fide 
members  of  the  club  shall  be  written.  Said 
club,  its  officers,  and  employes  shall  at  all 
times  comply  with  this  requirement,  and 
shall  keep  said  roll  of  membership  at  the 
club-room  or  place  of  meeting  where  same 
can  at  any  time  be  produced  when  said  de- 
mand is  made. 

"Sec  4.  That  any  social  or  lockw  dub 
licensed  as  herein  provided,  charging  mem- 
bership dues  and  having  or  operating;  in 
connection  with  the  dub,  lockers  or  locker 
service  or  serving  meals  or  lunches  therein^ 
or  having  any  service  such  as  billiards, 
dgars,  etc.,  from  which  revenue  Is  derived, 
shall  pay  to  the  dty  of  Atlanta  the  snm  of 
three  hundred  dollars  per  annum  as  a  license 
or  registration  fee,  same  to  be  paid  as  other 
business  licenses  are  collected. 

'*Sec.  5.  That  any  person,  firm,  or  corpora* 
tion,  their  agents  or  employ^  who  shall 
maintain,  operate,  or  carry  on,  or  take  part 
in  the  maintenance  or  operation  of  any  dub 
in  violation  of  the  provisions  of  this  or- 
dinance, or  without  securing  the  permit  or 


•For  oth«r  cases  see  sams  topic  and  MCtlon  NUMBER  in  Dec  Dig.  4k  Am.  Dig.  Key  No.  Series  ft  Rep'r  ladsxes 
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license  therefor  at  herein  provided,  or  with* 
ont  paying  the  license  therefor  as  fixed  In 
the  preceding  section,  shall,  on  conviction 
In  the  recorder's  court,  be  punished  by  >  a 
fine  not  exceeding  five  hundred  dollars,  or 
sentenced  to  work  on  the  public  works  for 
not' exceeding  thirty  days,  either  or  both 
penalties  to  be  Infiicted  In  the  discretion  of 
the  recorder. 

"Sec  6.  That  any  dub,  ofilcer,  or  em« 
ploy^  thereof,  who  shall  refuse  to  admit 
any  member  of  the  general  council  or  of  the 
department  of  police  therein  on  demand, 
who  shall  refuse  to  exhibit  the  roll  of  mem- 
bership provided  for  in  this  ordinance,  or 
who  shall  not  permit  an  inspection  of  such 
Glub-room  or  meeting-place  on  demand,  shall 
be  deemed  guilty  of  an  offense,  .and  on  con- 
viction in  the  recorder's  court  shall  be 
punished  as  provided  In  section  five  of  this 
ordinance. 

"Sec.  7.  That  no  license  or  permit  shall 
be  granted  to  any  club  or  similar  organisa- 
tion unless  it  appears  that  the  same  is  a 
bona  fide  social  or  locker  club,  and  not  in* 
stituted  or  operated,  with  or  without  char- 
ter, for  the  purpose  of  providing  a  place 
wherein  intoxicating  liquors,  beers,  wines, 
etc.,  may  be  furnished  under  the  form  of  a 
dub,  or  in  or  at  which  there  is  now  operat- 
ed or  maintained  a  bona  fide  sodal  or  locker 
dub  as  herein  provided  for,  and  any  per^ 
son  or  persons,  either  by  themselves  or 
others,  who  shall  undertake,  with  or  with- 
out charter,  to  operate  a  dub  or  like  or- 
ganization for  the  purpose  of  supplying  liq- 
uors, wines,  beers,  etc.,  through  the  form 
of  a  club,  without  having,  maintaining,  or 
operating  a  bona  fide  social  or  locker  club, 
shall  be  deemed  guilty  of  an  oftense  and  on 
convictiou  in  the  recorder's  court  shall  be 
punished  as  provided  In  section  five  of  this* 
ordinance. 

"Sec.  8.  That  no  license  or  permit  shall 
be  issued  to  any  club,  either  with  or  with- 
out charter,  unless  it  appears  that  same  is 
operated,  maintained,  or  proposed  to  be  op- 
erated as  a  bona  fide  sodal  or  locker  club, 
having  a  bona  fide  membership,  club-house, 
room,  or  place  of  meeting  maintained  as  a 
sodal  dub  at  whldi  meals,  lunches,  etc.,  are 
served,  lockers  are  maintained  for  the  bona 
fide  use  of  members  only,  diarges  made 
therefor,  and  not  as  a  doak  or  subterfuge 
for  the  sale  of  Intoxicants,  having  a  mem- 
bership whose  dues  or  entrance  fees  are  suf- 
ficient to  provide  for  the  maintenance  of 
such  organization  and  the  expenses  thereof, 
and  operated  and  maintained  in  an  orderly 
manner,  [and]  comply  with  all  the  laws  ot 
the  state  and  the  ordinances  of  the  dty." 

On  February  23,  1911,  a  license  was  is- 
sued by  the  dty  mider  the  terms  of  this 
ordinance,  upon  the  payment  of  the  tax 
therein  provided,  to  the  Union  &  Mechanics* 
Club,  a  corporation  organized  as  a  fraternal 
and  social  dub.  After  getting  the  license 
i^e  club  equipped  a  club  room  and  provided 


it  with  fadlities  as  a  locker  dub.  The  dty, 
through  its  committee  on  police,  made  an 
investigation  of  the  books'  and  system  of 
running  the  club,  and  recommended  the  rev- 
bcation  of  the  dub's  license.  This  recom- 
mendation of  the  committee  on  police  was 
adopted,  and  the  license  to  operate  the  dub 
was  revoked,  and  the  Union  &  Mechanics' 
Club  was  notified  to  cease  business,  or  they 
would  be  prosecuted  if  they  proceeded  to 
o£»erate  the  club  after  the  revocation  of  their 
license.  "Whereupon  tjie  dub  filed  its  peti* 
tion,  alleging  that  the  ordinance  was  void 
as  being  unreasonable  aiid  without  authority 
of  the  mayor  and  general  coundl  of  the  city 
of  Atlanta  to  adopt,  and  praying  that  the 
dty  be  restrained  from  interfering  with  the 
dub^  its  officers  and  employes,  in  conduct- 
ing and  maintaining  the  dub.  On  the  rule 
to  show  cause  the  dty  presented  its  demur^- 
rer  and  answer,  and  after  hearing  evidence 
the  court  revoked  the  restraining  order  and 
refused  an  injunction.  The  plaintiff  ex- 
cepted. 

Green,  Tllson  A  McKlnney  and  Moore  k 
Branch,  for  plaintiff  in  error.  J.  Lu  Mayson 
and  W.  D.  Ellis,  Jr.,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [ILThe  general  prohibition  act  not 
only  makes  it  a  misdemeanor  to  sell  and  blir- 
ter,  either  directly  or  indirectly,  intoxicat- 
ing liquors,  but  also  makes  it  a  misdemean- 
or for  a  person  to  keep  such  liquors  at  any 
public  place  or  at  his  place  of  business..  Pe- 
nal Code  1910,  I  426.  The  tax  act  of  1909 
imposed  a  specific  tax  of  $500  "upon  every 
social  or  fraternal  club,  corporation,  associa- 
tion, .  or  organization  of  any  kind  of  persons 
who  shall  keep  or  permit  to  be  kept  In  any 
room  or  place  (or  any  place  conned;ed  there- 
with directly  or  indirectly)  in  which  the 
members  of  such  club,  corporation,  organiza- 
tion, or  assodation  assemble  or  frequent,  any 
intoxicating  liquors,  or  spirituous  or  malt 
liquors  of  auy  kind:  Provided,  that  nothing 
in  this  sedion  shall  be  construed  to  license 
or  permit  the  keeping  of  any  intoxicating, 
spirituous,  or  malt  liquors  in  any  place  now 
prohibited  by  law,  or  which  may  hereafter 
be  so  prohibited."  pivil  Ck)de  1910,  |  983. 
In  the  tax  act  the  Legislature  was  dealing 
vfdth  social  or  fraternal  dubs,  associations 
organized  not  for  the  purpose  of  trade  and 
profit  or  for  carrying  on  a  business.  The 
proviso  in  the  act  distinctly  disclaims  any 
permission  to  depart  from  the  general  policy 
of  the  prohibition  act  Under  the  doctrine  of 
nosdtur  a  soclis,  all  organizations  or  dubs 
which  permit  lockers  for  the  storing  of  ia- 
toxlcaUng  liquors  must  be  of  a  social  or  fra- 
ternal character.  The  legislative  conception 
of  a  fraternal  dub  is  one  organized  for  the 
entertainment  and  comfort  of  its  memhors— - 
a  definite  organization  with  a  continuing  ex- 
istence, in  contradistinction  to  an  ephemeral 
gathering  for  a  particular  occasion,  with  no 
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Idea  of  permanency  in  the  fellowBhlp  and 
association  of  its  constituency.  The  club  con- 
templated la  a  voluntary  association  of  in- 
dlyiduals  organized  for  fraternal  and  social 
purposes,  and  not  for  gain,  and  provided 
with  a  place  of  rendezvous  for  ita  members. 

[2]  The  proviso  of  the  tax  act  is  in  effect  a 
legislative  construction  of  the  prohibition  act 
that  the  habitat  of  a  social  or  fraternal  club 
is  not  to  be  regarded  as  a  public  place  or  a 
place  of  business,  since  it  is  declared  in  the 
act  that  the  placing  of  a  tax  on  Clubs  of  this 
kind  shall  not  be  construed  to  license  or  per- 
mit the  keeping  of  intoxicating  liquors  in 
any  place  prohibited  by  law.  It  was  with- 
in the  sphere  of  legislative  action  to  define 
the  meaning  of  a  public  place  and  place  of 
business,  and  to  classify  the  place  or  location 
of  a  social  or  fraternal  club,  where  the  mem- 
bers are  accustomed  to  frequent,  as  not  being 
compitehended  within  the  terms  "public 
place"  or  "place  of  business,**  and  the  Legis- 
lature exercised  its  powers  of  classiflcation 
by  putting  a  tax  on  social  clubs.  Miller  y. 
Shropshire,  124  Oa.  829,  53  S.  B.  335.  A 
place  of  business,  as  used  in  the  prohibition 
act,  is  a  place  where  a  calling  for  the  pur- 
pose of  gain  or  profit  is  conducted.  Not  only 
was  it  made  penal  to  give  away  liquors  to 
induce  trade  at  any  place  of  business,  but 
the  general  prohibition  act  also  made  it  a 
criminal  offense  to  "manufacture  or  keep  on 
hand  at  their  place  of  business*'  any  such 
liquor.  Therefore  the  specific  tax  laid  by  the 
state  upon  social  and  fraternal  clubs  was 
imposed,  not  as  a  tax  upon  any  business  or 
occupation,  but  in  the  exercise  of  its  police 
power  in  regulating  the  storage  and  use  of  in- 
toxicating liquors.  The.  exaction  of  a  tax 
on  locker  clubs  Is  not  a  permission  to  such 
clubs  to  do  a  blind  tiger  business  or  to  evade 
the  liquor  laws  prohibiting  the  sale  of  in- 
toxicating liquor.  Sales  of  intoxicating  or 
malt  or  other  drinks,  which  if  drunk  to  ex- 
cess win  produce  intoxication,  cannot  be  le- 
gally made  at  such  clubs,  since  such  sales  are 
denounced  as  criminal  by  the  general  prohibi- 
tion act  The  authority  to  store  Intoxicating 
liquor  in  the  club  room  for  the  use  of  club 
members  does  not  embrace  permission  to  sell 
it  or  to  use  it  in  any  way  prohibited  by  law. 

[3]  The  charter  of  the  city  of  Atlanta  con- 
tains a  general  welfare  clause  of  very  ample 
powers.  Under  the  welfare  clause  the  city 
may  establish  suitable  ordinances  for  ad- 
ministering the  government  of  the  city,  the 
maintenance  of  peace  and  order,  the  preser- 
vation of  the  health  of  its  inhabitants,  and 
for  the  performance  of  the  general  duties  re- 
quired of  it  in  its  charter.  Where  the  state 
has  established  its  policy  to  regulate  under 
the  police  powers  particular  conditions,  it 
is  within  the  power  of  a  municipal  corpora- 
tion, under  its  general  welfare  clause,  to 
establish  any  reasonable  ordinance  designed 
to  enforce  this  general  policy.  The  state  law 
prohibits  a  dealer  from  pursuing  bis  ordi- 
nary calling  upon  the  Sabbath  day,  and  it 


was  held  that  It  was  competent  for  the  city 
of  Atlanta  by  ordinance  to  compel  all  deal- 
ers to  keep  the  door  of  their  houses  of  busi- 
ness shut  on  the  Sabbath  day;  the  design  of 
the  ordinance  tending  to  prevent  the  viola- 
tion of  the  state  laws,  as  well  as  preserving 
the  public  respect  for  the  Lord's  day.  Kar- 
wisch  V.  Atlanta,  44  Ga.  204.  Where  the  sale 
of  liquor  was  forbidden  In  a  county  in  which 
a  municipality  was  situated,  it  was  held  to 
be  within  the  police  power,  under  the  gen- 
eral welfare  dause,  to  inhibit  the  keeping  of 
intoxicating  liquors  for  illegal  sale^  and  the 
keeping  of  places  to  conduct  such  sale.  Bag- 
well V.  Town  of  Lawrenceville,  94  Ga.  654, 
21  S.  B.  903;  Reese  v.  City  of  Newnan,  120 
Ga.  196,  47  S.  B.  500;  Tucker  v.  City  of  Moul- 
trie, 122  Ga.  160,  50  S.  B.  61.  While  the  city 
may,  under  its  general  welfare  clause^  estab- 
lish ordinances  intended  to  aid  in  the  regula- 
tion of  those  matters  included  in  the  police 
power  as  manifested  by  the  general  policy  of 
the  state  in  the  trend  of  its  legislation,  yet 
a  city  cannot,  solely  in  the  exercise  of  its 
police  power,  impose  a  tax  for  revenue,  and 
a  license  when  imposed  for  revenue  is  not  a 
police  regulation  and  cannot  be  upheld  under 
the  power  of  taxation.  The  city  has  no  pow- 
er to  impose  a  tax  upon  a  locker  club  as  a 
business  or  avocation  tax,  because  a  social 
club  authorized  to  keep  intoxicating  liquor 
on  storage  is  not  conducting  a  business  with- 
in the  purview  of  the  general  taxing  act 
The  Legislature  may  confer  upon  a  munici- 
pality the  power  to  collect  a  license  tax; 
but  in  the  absence  of  such  express  author- 
ity, the  city  cannot  by  ordinance  require  of 
a  social  or  fraternal  club  the  paym^it  of  a 
license  tax  as  a  permit  or  condition  preced- 
ent to  the  exercise  of  the  privileges  of  a  so- 
cial club.  Walker  v.  McNelly,  121  Ga.  114, 
48  S.  B.  71& 

[4,  6]  While  the  ordinance  requiring  a  li- 
cense or  permit  of  a  social  club  contains  some 
regulatory  features,  these  are  so  inseparably 
connected  with  the  provision  for  obtaining  a 
license  that  they  become  incidental  to  the 
main  purpose  of  the  ordinance,  which  is  to 
require  a  license  tax  as  a  condition  precedent 
to  the  opening  and  maintaining  a  social  club. 
As  we  have  pointed  out  the  city  of  Atlanta 
has  no  express  charter  power  to  require  a 
license  tax  of  a  social  club  as  a  condition 
precedent  to  its  keeping  on  hand  Intoxieatlng 
liquors,  and  such  power  is  not  to  be  implied 
under  the  general  welfare  clause.  Treating 
the  ordinance  as  one  requiring  a  license  tax 
from  a  social  dub  as  a  permit  or  prerequisite 
to  its  keeping  on  hand  Intoxicating  liquors, 
it  is  ultra  vires  and  void.  It  is  not  to  be  un- 
derstood, however,  that  the  city  is  without 
authority  to  adopt  a  reasonable  ordinance 
regulative  of  social  clubs  under  the  police 
power  contained  in  its  general  welfare 
clause.  The  policy  of  the  state^  as  disclosed 
in  the  general  prohibition  act,  is  to  prevent 
the  sale  of  intoxicating  liquor  and  the  keep- 
ing of  intoxicating  liquor  at  a  public  place  or 
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at  a  place  of  business;  and  in  aid  of  that 
policy  the  city  may  establish  reasonable  rules 
arnd  regulations  tending  to  enforce  that  gen- 
eral policy  by  regulating  such  clubs  so  as  to 
prerent  all  but  bona  fide  social  clubs  (such 
as  are  properly  licensed  by  the  state)  from 
keeping  or  permitting  to  be  kept  any  Intoxi- 
cating liquors  In  their  club  rooms.  But  as 
the  ordinance  in  question  Imposes  a  privilege 
tax  which  the  city  has  no  right  to  exact,  and 
makes  the  payment  of  the  tax  a  condition 
precedent  to  the  issuance  of  a  license,  the 
city  should  be  enjoined  from  forcing  the  clos- 
ing of  the  club  room  under  penalty  of  a 
prosecution  under  the  void  ordinance. 
Judgment  reversed. 

BECK»  J.,  absent  The  other  Justices  con- 
cur. 

(136  Oa.  898) 

WRIGHT  V.  STATBl 
(Supreme  Court  of  Georgia.    Aug.  IS,  1911.) 

fffyllaluB  "by  the  Court.) 

Criminal  I/Aw    (J|   1 1 51  *)~AppeaI/— Discre- 
tion OP  Court— CoNTiNiTANCE. 

The  only  gronnds  of  the  motion  for  a  new 
trial  were  that  the  court  erred  in  refusing  the 
motion  of  the  plaintiff  in  error  for  a  continu- 
ance and  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  evideucp  and  without 
evidence  to  support  it.  The  motion  for  a  con- 
tinuance was  one  addressed  to  the  discretion  of 
the  court.  Tt  appearing  that  the  court  did  not 
abnse  his  discretion  in  refusing  the  motion  for 
a  continuance,  and  the  evidence  being  sufficient 
to  support  the  verdict,  the  judgment  overruling 
the  motion  for  a  new  trial  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  8045-5049;  Dec.  Dig.  | 
1151.*] 

Error  from  Superior  Court,  Butts  County; 
Robt.  T.  Daniel,  Judge. 

Frank  Wright  was  convicted  of  crime,  and 
brings  error.    Afllrmed. 

C.  Lu  Redman,  for  plaintiff  In  error.  J. 
W.  Wise.  Sol.  Gen.,  and  T.  S.  Felder,  Atty. 
Gen.,  for  the  State. 

HOLDEN,  J.    Judgment  affirmed. 

BECK,  J.»  absent  The  other  Justices  con- 
cur. 


(186  Ga.  677) 

BTHRIDGB  v.  OBNTRAIi  OF  GHX>RGIA 

RT.  OO. 
(Supreme  Court  of  Georgia.    Aug.  17,  1911.) 

(ByUdbuM  ly  the  Court.) 

Oabbibbs  ({  43»)— Ddtt  to  Accept  Shipmbnt. 
By  a  long  and  continuous  custom  of  receiv- 
ing and  transporting  cordwood  left  at  a  point 
along  the  main  line  of  its  track,  not  at  a  regu- 
lar station,  or  side  or  spur  track,  a  common 
carrier  maj  obligate  itself  to  continue  the  cus- 
tom until  It  has  given  reasonable  notice  that  it 
will  be  discontinued, 
(a)  Where  such  custom  has  been  discontinued 


without  reasonable  notice  eiven  of  an  intention 
to  do  so,  the  carrier  is  liable  for  special  damage 
incurred  by  a  sliipper  in  cutting  and  cording 
wood  for  shipment  in  reliance  upon  such  cus- 
tom, upon  a  refusal  by  the  carrier  to  transport 
such  wood. 

(b)  In  order  to  recover  such  damage,  it  is  not 
obligatory  on  the  shipper  to  actually  deliver  the 
wood  thus  prepared  for  transportation  at  the 
point  on  the  track  where  the  carrier  had  been 
accustomed  to  receive  it,  when  he  has  offered 
to  do  so,  and  been  notified  by  the  carrier  that 
it  will  not  receive  for  shipment  the  wood  when 
so  delivered. 

[Dd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  11^119 ;   Dec  Dig.  9  48.*] 

Error  from  Superior  Court,  Jones  County; 
H.  G.  Lewis,  Judge. 

Action  by  D.  V.  Ethridge  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Johnson  &  Johnson,  for  plaintiff  in  error. 
Ellis  &  Jordan,  for  defendant  in  error. 

HOLDEN,  J.  The  plaintiff  in  error  sued 
the  defendant  in  error  for  damages,  making 
the  following  allegations:  "The  Central  of  « 
Georgia  Railway  Company  la  a  corporation 
under  the  laws  of  Georgia,  a  common  carrier 
of  freights,  doing  business  In  said  county 
previotis  to  and  daring  thd  years  1906  and 
1907  and  up  to  now,  and  having  an  office  and 
resident   agent   therein.     That   up   to    the 

day  of  March,  1907,  the  defendant 

company  had  for  many  years  previous  estab- 
lislied  a  continuous  custom  of  receiving  for 
shipment  and  of  stiipplng  cordwood,  placed 
on  Its  right  of  way  In  said  county,  to  sudi 
points  as  the  shippers  desired,  the  privilege 
of  so  placing  said  wood  being  extended  by 
said  defendant  company  to  all  persons,  as 
well  as  to  petitioner,  who  had  prior  to  said 
time,  to  wit,  March,  1907,  shipped  many  cars 
of  such  wood  by  such  defendant  company's 
railway,  which  wood  iiad  by  him  been  placed 
on  the  right  of  way  in  said  county  at  points 
convenient  to  where  the  wood  was  cut,  to 
wit,  near  the  175th  and  177th  mileposts  on 
said  road.  Petitioner,  relying  on  such  continu- 
ous custom  and  on  its  course  of  past  dealings 
with  said  company,  cut  and  corded  during 
the  months  of  August,  September,  and  Octo- 
ber, 1906,  in  said  county,  immediately  adja- 
cent to  the  right  of  way  of  such  railway," 
a  specified  number  of  cords  of  wood  near  the 
mileposts  above  mentioned,  *'wlth  the  purpose 
and  intent  of  hauling  the  same  to  the  right 
of  way  of  said  company  and  shipping  the 
same  over  said  railroad  to  the  dty  of  Macon, 
a  station  on  said  railway."  That  the  value 
of  said  pine  wood   on  the  "    day  of 

March,  1907,  tras  and  is  now  $826,  and  of  the 
said  oak  wood  |120,.  making  a  total  of  $446. 
That  after  said  wood  had  been  cut,  and  whUe 
plaintiff  was  engaged  in  hauling  and  piling 
it  on  the  said  defendant  company's  rl^t  of 
way  near  the  175th  mil^post  in  said  county, 


•For  oth«r  caaes  ■«•  same  topic  and  Mction  NUMBER  In  De«.  Dig.  ft  Am.  Dig.  Kay  No.  B&rim  ft  R^'r  Indesat 


lOM 


71  SOUTUJOASTBRN  RIDPOBTBB 


fOt* 


he  was  ordered  by  said  defendant  company's 
agent  then  and  there  in  eald  Jones  county 
lo  stop  hauling  and  piling  wood  on  the  said 
right  of  way,  denying  to  petitioner  the  right 
to  place  said  wood,  saying  that  the  defendant 
company  would  transport  no  more  cordwood 
exc^t  the  same  be  placed  at  its  regular  sta- 
tions or  spur  tradto,  and  that  said  defendant 
company  would  not  receive  It  for  transporta- 
tion nor  would  it  transport  cordwood  from 
other  places  than  regular  stations  or  spur 
tracks.  Petitioner  further  shows  that  said 
wood  so  cut  is  80  situated  that  to  driver  it 
to  the  said  railroad  at  a  station  or  spur 
track  will  cost  more  than  it  Is  worth,  and 
that  there  is  no  possible  way  to  get  it  to 
market  without  greater  cost  than  its  value, 
except  that  it  be  transported  by  such  rail- 
road, though  it  could  be  delivered  to  the  said 
defendant  company  at  the  aforesaid  point  on 
its  right  of  way  for  25  cents  per  cord,  which 
facts  were  well  known  to  the  said  defendant 
company,  and  that,  by  reason  of  the  said  de- 
fendant company  refusing  to  so  allow  peti- 
tioner to  place  the  wood  on  its  right  of  way 
»  to  be  by  it  so  transported,  the  same  has  prov- 
en to  the  petitioner  a  total  loss,  to  wit,  in 
the  sum  of  $446,  which  the  said  defendant 
company  should  be  required  to  pay  to  your 
petitioner;  and  he  prays  that  he  may  have  a 
judgment  against  said  defendant  for  said 
sum.*'  The  plaintiff  amended  the  petition  as 
follows:  ^Now  comes  the  plaintiff  in  the 
above-stated  case,  and  by  leave  of  the  court 
first  had  and  obtained  amoids  his  declara- 
tion by  adding  after  the  word  'transported' 
in  the  tenth  line  of  paragraph  6  of  said  dec^ 
laratlon,  the  words,  'and  in  not  giving  to  pe- 
titioner reasonable  notice  that  the  custom  of 
allowing  wood  to  be  placed  upon  their  right 
of  way  for  transportation,  not  at  a  spur 
track,  side  track,  or  station  would  be  dis- 
continued.' "  To  the  order  of  the  court  sus- 
taining the  defendant's  general  demurrer  and 
dismissing  the  petition  the  plaintiff  excepted. 
There  can  be  no  question  that  a  railroad 
company  as  a  common  carrier  has  no  right 
to  refuse  to  receive  for  transportation  at  a 
station  where  it  is  accustomed  to  receive  for 
shipment  goods  of  a  certain  class  goods  be- 
longing to  that  class  when  properly  tendered 
for  shipment  at  the  warehouse  or  other  plaoe 
at  such  station  established  by  custom  for  re- 
ceiving for  shipment  such  goods.  Railroad 
companies  as  common  carriers  have  the  right 
to  establish  reasonable  rules  and  regulations 
as  to  the  time  when  and  the  places  at  which 
they  will  receive  goods  for  transportation. 
It  would  hardly  be  expected  that  they  would 
establish  a  custom  of  reo^ving  for  shipment 
large  quantities  of  cordwood  at  a  station  in 
warehouses  wherein  they  receive  and  dis- 
charge their  ordinary  shipments.  Oordwood 
being  ImUEy  and  shipped  for  the  most  part  in 
oar  load  lots,  and  frequently  I]£l. train  lots, 
and  being  liable  to  deterioate  but  little,  it 
any,  In  value  by  exposure  to  the  weather  for 
a  short  time,  it  would  hardly  be  expected 


that  common  carriers  receiving  tacb  proper- 
ty for  shipment  would  by  contract,  or  by  aa 
established  custom,  receive  it  at  their  regular 
stations  in  warehouses  used  for  receiving  and 
discharging  other  shipments.  Tliey  would 
naturally  be  expected  to  receive  and  load,  or 
have  loaded,  for  transportation  shiimients  oi 
this  character  at  points  along  their  side  or 
spur  tradto  or  the  main  line.  In  4  Elliott 
on  Railroads,  |  1411«  it  is  said:  "Goods  are 
usually  delivered  to  railroad  companies  at  es- 
tablished stations,  and  they  may  refuse  to 
receive  them  at  unusual  places.  But  the  de- 
livery may  be  sufficient  although  made  at  an 
unusual  place  to  an  authorised  agent,  or, 
under  some  circumstances,  even  if  made  at  a 
place  not  an  established  station  but  where 
the  company  has  habitually  received  freight" 
Also  see  section  -413  of  same  volume.  In  5 
Am.  A  Eng.  Eoc.  Law,  184,  the  following  text 
is  employed:  "Custom  of  Carrier  to  Receive 
Goods  at  Place  Other  Than  Depot — ^But  sndi 
a  deposit  may  amount  to  a  delivery  when 
there  is  proof  of  a  constant  and  habitual 
practice  and  usage  on  the  part  of  the  carrier 
to  receive  goods  for  transportation  when  they 
are  deposited  for  it  in  a  particular  place. 
Proof  of  such  a  practice  is  sufficient  to  show 
a  public  offer  by  the  carrier  to  receive  in  that 
way,  and  to  constitute  an  agreement  between 
it  and  the  shippers  by  which  goods,  when  so 
deposited,  shall  be  considered  as  having  beoi 
delivered  to  it  without  other  formality.** 
Also  see  1  Hutchinson  on  Carriers,  If  115, 
118, 122;  Moore  on  Carriers,  08, 136;  Schoul- 
er's  Bailments  ft  Carriers,  (  886 ;  Tan  Zlle  on 
Bailments  &  Carriers,  §f  431,  432;  Mont- 
gomery, etc.,  Ry.  Co.  v.  Kolb,  73  Ala.  396,  49 
Am.  Rep.  54.  In  Van  Zile  on  Bailments  St 
Carriers,  I  440,  the  author  thus  conunents: 
"Has  freight  by  the  long  uninterrupted  usage 
of  the  carrier  with  the  particular  shipper 
or  with  the  public  been  received  and  shipped 
when  left  at  the  particular  place  5y  the  road- 
side, or  on  the  platform  or  dock,  or  when 
delivered  to  the  captain  or  mate?  If  these 
questions  can  be  affirmatively  answered  ac- 
cording to  the  proofs,  then,  as  we  have  bc&u 
the  delivery  is  sufficient"  Where  a  railroad 
company  lias  by  a  long  and  continuous  cus- 
tom received  for  the  public  cordwood  for 
shipment  at  a  point  on  the  main  line  not  at 
any  station  or  spur  or  side  track,  it  should 
give  reasonable  notice  of  a  discontinuance  of 
the  custom*  Durden  y.  So.  Ry.  Co.*  2  Ga. 
App.  66,  58  S.  B.  299;  4  Dec.  Digest  "Oar- 
riers,"  S}  39,  41.  And  where  such  custom  has 
existed,  and  no  notice  of  an  intention  to  dis- 
continue it  has  been  given,  and  an  individual 
who  has  been  accustomed  to  carry  oordwood 
there  for  shipment  in  reliance  on  the  custom 
incurs  expense  In  having  cut  and  corded 
wood  to  be  hauled  to  that  point  for  dtiip- 
ment  without  notice  that  the  railroad  com- 
pany will  not  receive  it  for  shipment  at  such 
point,  he  has  a  right  of  action  to  recover  any 
special  damage  he  may  sustain  upon  the  re> 
f  usal  of  the  company  to  receive  the  wood  at 
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that  point  for  slilpmeiit  Darden  y.  So.  Ry., 
supra;  Wilson  y.  Atianta,  etc.,  Ry.  Co.,  82 
6a.  386,  390,  9  S.  B.  1076;  Atlantic,  etc,  Ry. 
Go.  y.  Howard  Supply  Ck>.,  125  Oa.  478,  54  S. 
E.  530;  W.  &  A  R.  Oo.  y.  Haig,  136  Ga.  494, 
71  S.  E.  792.  In  Georgia,  Southern  &,  Fla. 
By.  Co.  y.  Marchman,  121  Ga.  235,  48  S.  E. 
961,  it  was  ruled:  ''As  a  general  rule,  a 
railway  company  is  not  bound  to  receiye 
freight  except  at  stations;  but  it  niay  as  a 
result  of  custom,  or  as  a  consequence  of  an 
express  contract,  become  obligated  to  receiye 
freight  at  a  point  on  Its  llue  of  railway 
where  there  Is  no  station,  d^ot,  platform, 
cars,  or  agent." 

It  was  not  necessary  that  €he  plaintiff 
shonM  haul  and  deposit  on  the  right  of  way 
the  wood  he  had  cut^  in  order  for  him  to 
haye  a  right  of  action  because  of  the  com- 
pany's refusal  to  receiye  it.  Moore  on  Oar- 
riers,  117;  Houston,  etc.,  R.  Ck>.  y.  Camp- 
bell, 91  Tex.  551,  45  S.  W.  2,  43  Ix  R.  A,  ;225 
(7).  The  plaintlir  alleged  that  he  had  hauled 
and  deposited  on  the  right  of  way  of  the  de- 
fendant company  a  part  oi  the  wood  he  had 
cut  and  corded  for  the  purpose  of  having  it 
shipped  by  the  defendant  company.  It  would 
haye  been  a  useless  expense  to  haye  d^)oslted 
the  rest  of  the  wood  on  the  right  of  way,  if 
the  company  would  not  receiye  it  there.  The 
refusal  to  receive  the  wood  was  based  solely 
on  the  ground  that  it  was  not  deposited  at 
"regular  stations  or  spur  tracks'*  of  the  de- 
fendant company.  The  court  erred  in  sus- 
taining the  generar  demurrer  and  dismissing 
the'  petition. 

Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
ear. 


(ISSQa.  719) 

BUTTS  COUNTY  et  aL  y.  JACKSON  BANK- 
ING OO.  et  aL 

(Supreme  Court  of  Georgia.    Aug.  19,  1911.) 

(SyUahm  &y  the  Court) 

1.  Stabe  Dxcisia 

The  principles  decided  when  this  case  was 
formerly  before  this  court  (129  Ga.  801,  60  S. 
B.  149,  15  Lf.  R.  A.  [N.  S.]  567.  121  Am.  St. 
Rep.  244)  are  controlhng.  The  findinn^  of  fact 
by  the  auditor  are  not  such  as  to  differentiate 
it  from  those  upon  which  that  decision  was 
predicated. 

2.  Counties  (§  192*)— Taxation— LicyT. 

County  authorities,  levying  taxes,  must  by 
order  "specify  the  per  cent,  levied  for  each  spe- 
cific purpose,  and  taxes  raised  for  any  specif- 
ic purpose  must  be  used  for  such  purpose,  and 
none  other.    Civil  Code  1910,  §§  614,  516. 

[Ed.    Note.— For    other   cases,    see   Counties, 
Dec  Big.  §  192.*] 

8.  CoiTNTiiBs  (S§  161,  195*)— Speciai.  BVhds— 
Application. 
Where  there  is  in  the. hands  of  the  treasurer, 
at  the  end  of  the  year,  a  fund  raised  h7  taxes 
levied  for  that  year  for  a  particular  purpose, 
and   the  fund   is  InsnfBcient  to  pay  warrants 


duly  drawn  thereon  to  pay  the  legUlmate  cur- 
rent expenses  of  the  county  for  that  year,  the 
fund  does  not,  after  that  year,  become  a  general 
fund,  but  must  be  used  toward  the  payment  of 
such  warrants. 

Warrants  entitled  to  participate  equally  in 
the  distribution  of  such  fund,  in  the  custody  of 
the  court  for  distribution,  should  be  paid  there- 
from ratably,  in  such  proportion  as  toe  amount 
of  each  bears  to  the  amount  of  the  fund  in  hand. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §S  161,  195.»1 

4.  COUNTIBS  (|§  160,  195*)— GkNSBAI.  FlTNDfr- 

What  Ar«. 

When,  out  of  a  fund  raised  by^  taxation  for 
a  specific  purpose,  all  demands  and'  indebtedness 
properly  chargeable  against  that  particular  fund 
nave  been  paid  or  deducted,  and  there  remains 
a  surplus  from  such  fund  in  the  hands  of  the 
treasurer,  the  same  then  becomes  a  general  fund 
which  may  be  lawfully  applied  to  the  payment 
of  balances  doe  on  warrants  drawn  agamst  oth- 
er specific  funds  not  sufEicient  for  their  pay- 
men^  or  to  any  other  legitimate  liability  against 
the  county.  Tate  v.  City  of  Elberton,  136  Ga. 
301,  71  S.  B.  420;  Field  v.  Stroube,  103  Ky. 
114,  44  S.  W.  863,  19  Ky.  Law  Bep.  1751;  11 
Cyc.  510. 

[Sd.  Note,— For  other  cases,  see  Counties, 
Dec.  Dig.  U  160,   195.*] 

Error  from  Superior  Court,  Butts  County ; 
J.  T.  Pendleton,  Judge. 

Action  betwedi  the  Jackson  Banlting  Com- 
pany and  others  and  Butts  County  and  oth- 
ers. Judgment  for  the  former  and  the  latter 
bring  error.    Reyersed. 

J.  R  Wall  and  Rosser  &  Brandon,  for 
plaintiff  in  error.  Y.  A  Wright,  B.  M. 
Smith,  and  J.  D.  Kilpatrick,  for  defendants 
in  error. 

HOLDEN,  J.    Judgment  reversed. 

BECE;  J.,  absent  The  other  Justices  con- 
cur. 


cm  Q&.  e88) 
HUDGINB  y.  STATHl 
(Supreme  Court  of  Georgia.     Aug.  18,  IQll.) 

(Byllabu9  by  the  Court,) 

1.  HoiciciDE  (§  181*)— Indictment— Descrip- 
tion OF  Dbcsased. 

There  was  no  error  in  overruling  a  demur- 
rer to  a  special  presentment  charging  the  crime 
of  murder,  on  the  ground  that  the  name  of  the 
decedent  was  stated  as  "E.  Barksdale,"  with- 
out giving  his  Christian  name  in  full. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  131:*  Indictment  and  Information, 
Cent.  Dig.  I  275.] 

2.  Speciai.  Presentment-^Demttbreb. 

The  general  demurrer  to  the  special  pce- 

sentment  was  without  merit. 

8.  Indictment  and  Informattion  Q  8*)— Pre- 
sentment—iNDORSEaisNTs—NAia  or  Pros- 
ecutor. 

Where  the  grand  Jury  returned  a  special 
presentment  charging  the  crime  of  murder, 
there  was  no  error  in  oyerrullng  a  plea  In  ahate- 
ment  hased  on  the  ground  that  such  present- 
ment was  "the  outcome"  of  a  prosecution  in- 
stituted by  a  named  person,  who  swore  out  a 
warrant  against  the  defendant,  that  the  latter 
waived  a  committing  trial,  and  that  the  special 
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presentment  did  not  haye  the  name  of  such  per- 
Aon  indorsed  upon  it  as  prosecutor. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  H  43,  46;  Dec. 
Dig.  S  8.*] 

4.  HouiciDB  (I  840*)— WlRiT  OF  Bbbor— Re- 
view—HABifLESB  EiBBOB. 

The  charge  of  the  court  on  the  subject  of 
involuntary  manslaughter,  and  the  direction  to 
the  jury  that  if  they  had  a  reasonable  doubt 
that  the  defendant  was  guilty  of  murder  they 
should  acquit  him,  notwithstanding  they  might 
consider  that,  under  some  view  of  the  evidence 
and  the  law,  he  might  be  guilty  of  some  lesser 
grade  of  homicide,  was  inaccurate ;  but,  in  the 
light  of  the  evidence  and  statement  of  the  ac- 
cused and  the  entire  charge  of  the  court,  such 
inaccuracy  is  not  soflSdent  to  require  the  grant 
of  a  new  trial. 

[EU.  Note.— B\)r  other  cases,  see  Homicide, 
Dec.  Dig.  I  340.*] 

6.  BuLiNO  oir  MoTioi?  fob  New  Tbial. 

Mflny  of  the  other  grounds  of  the  motion 
for  a  new  trial  are  plainly  without  merit,  and 
none  of  them  are  such  as  to  require  a  reversal. 

Brror  from  Superior  Court,  Baker  Ckmnty; 
BYank  Park,  Judge. 

J.  r.  Hudgins  was  convicted  of  homicide^ 
and  he  brings  error.    Affirmed. 

R.  J.  Bacon,  Benton  Odom,  Ben  T.  Burson, 
and  W.  I.  Geer,  for  plaintiff  In  error.  W. 
E.  Wooten*  Sol.  Gen.,  F.  A.  Hooper,  and  T. 

5.  Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.    Judgment  affirmed. 

BBGK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Oa.  688) 

WASHINGTON  v.  ATLANTIC  COAST  LINE 

R.  CO.  et  al 

CHANDLEIR   v.    SAMEL 

(Supreme  0>urt  of  Georgia.     Aug.  16,  1911.) 

(8yUahu9  by  the  Court.) 

1.  Master  AND  Servant  (§  100*)--Injubiiw  to 
Servant  —  Fallow  Sebyantb  —  Statutobt 
Provisions. 

The  provision  of  the  railroad  employer's 
liahility  act  of  August  16,  1909,  embodied  in 
CAv.  Code  1910,  |  2785,  applied  to  the  case  of 
an  employ^  who  joinea  tiie  relief  department 
of  a  railroad  company  prior  to  the  passage  of 
such  act,  and  agreed  tnat  the  acceptance  by 
him  from  such  department  of  benefits  "for  in- 
jury" (to  which  department  he  and  other  mem- 
bers oontributed,  as  well  as  the  railroad  com- 
pany) should  operate  as  a  release  and  satisfac- 
tion of  all  claims  against  the  company,  and  that 
the  bringing  of  a  suit  for  damages  should  for^ 
felt  all  rights  to  benefits,  but  who  was  injured 

S    reason    of   the  negligence   of   a  coemploy6 
ber  the  passage  of  the  act,  and  who  accepted 
certain  benefits  from  the  relief  department 

[Dd.  Note.^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  100.»] 

2.  Constitutional  Law  (S  156^)  —  Master 
AND  Servant  (i  11*>--Ihpai&ino  Obuoa- 

TION    OF    CtoNTBACT— fi&CFLOTXB'S  LtLABIUTT 

Act. 

As  applied  to  such  a  case,  the  provision  of 

the  act  relerred  to  in  the  preceding  headnote, 

to   the  effect  that   the  acceptance   of   benefits 

should  not  release  the  employing  railroad  com- 


pany from  liability*  but,  in  ease  of  feooveiy* 
the  emoloyer  might  set  off  anv  sum  it  had  con- 
tributed or  paid  to  any  relief  or  benefit  which 
may  have  been  paid  to  the  injured  employ^  on 
account  of  the  injury*  is  not  violative  ox  articis 
1,  f  3,  par.  2,  of  the  Constitution  of  tliis  state, 
which  provides  that  no  law  impairing  the  obli- 
gation of  contracts  shall  be  passed. 

[EM.  Note.— For  other  cases,  see  Oonstitntion- 
al  Law,  Decu-JHg.  \  156;*  Master  and  Servant, 
Dec.  Dig.  I   1L*1 

a  CoNBTiTirnoNAL  Law  (|  297*)— Due  Pro- 
cess or  Law— B!&fFLOTER*s  Llabilitt  Act. 
The  above-mentioned  act  is  not  violative  of 
the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  on  the  ground  that  it  abridg- 
ed the  privilege  of  the  railroad  company  to  con- 
tract, or  deprived  it  or  its  relief  department  <A 
the  liberty  of  contract  without  due  process  of 
law. 

[Dd.  Note.— For  other  cases,  see  Oonstitutioii- 
al  Law,  Dec  Dig.  |  297.*] 

Certified  Questions  from  Court  of  Anieals. 

Action  by  Turner  Wafiihlngton  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
others,  and  action  by  A.  L.  C3handler  against 
the  same  defendants.  Heard  on  questions 
certified  from  the  Court  of  Appeals.  Ques- 
tions answered. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  questions: 

"(1)  A  railway  company  prior  to  the  year 
1909,  with  the  co-operation  of  certain  of  Its 
employes,  organized  'what  is  called  the  're- 
lief department,'  for  the  payment  to  such 
of  its  employ^  as  became  members  (or  to 
their  families)  monetary  benefits  in  case  of 
illness,  accidental  injury,  or  death,  and  for 
that  purpose  a  fund  known  as  the  relief 
fund  was  raised,  said  relief  fund  under  the 
regulations  adopted  consisting  of  'contribu- 
tions from  members,  income  derived  from 
investments  and  from  interest  paid  by  the 
company,  and  advances  by  the  company 
when  necessary  to  pay  benefits  as  they  be- 
come due.'  The  contributions  of  the  mem- 
bers were  certain  stipulated  sums  deducted 
from  their  wages  each  month  by  the  com- 
pany. The  company  had  general  charge  of 
the  relief  department,  guaranteed  the  ful- 
filling of  its  obligations,  and  paid  the  operat- 
ing expenses  thereof,  holding  the  moneys 
of  the  relief  fund  in  trust  for  the  depart* 
ment,  and  paying  interest  thereon  at  the 
rate  of  4  i)er  cent  per  annum.  The  company 
also  agreed  that  'if  the  amount  contributed 
by  the  members  of  the  relief  fund,  with  in- 
terest and  other  income,  shall  not  be  sufiH* 
dent  to  pay  the  benefits  as  they  become  due^ 
the  company  shall  advance  from  its  own 
funds  whatever  sums  may  be  necessary  for 
this  purpose,  reimbursing  itself  if  and  when 
the  contributions  of  members  with  interest 
and  other  income  are  sufilcient  therefor.' 
An  employ^  of  the  company  in  becoming  a 
member  made  the  following  agreement  as  a 
part  of  his  application:  *ln  consideration 
of  the  amounts  paid  and  to  be  paid  by  aald 
company  for   the  maintenance  of  said   re- 
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]ief  department,  and  of  the  guaranty  by 
said  company  of  the  payment  of  said  bene- 
fits, the  acceptance  by  me  of  benefits  for  in- 
jury shall  operate  as  a  release  and  satisfac^ 
tion  of  all  claims  against  said  company; 
*  *  ^  and,  further,  if  any  suit  shall  be 
brought  against  said  company,  or  [any]  oth- 
er company  associated  therewith  as  afore- 
said, for  damages  ariaing  from  or  growing 
out  of  injury  or  death  occurring  to  me,  the 
benefits  otherwise  payable,  and  all  obliga- 
tions of  said  relief  department  and  of  said 
company  created  by  my  membership  in  said 
relief  fund,  '  shall  thereupon  be  forfeited 
without  any  declaration  or  other  act  by  said 
relief  department  or  said  company.'  Bach 
member  agreed  to  be  bound  by  the  regula- 
tions, one  of  which  provided  that  *in  case 
of  injury  to  a  member  he  may  elect  to  ac- 
cept the  benefits  in  pursuance  of  these  regu- 
lations, or  to  prosecute  such  claims  as  he 
may  have  at  law  against  the  company  or 
any  companies  associated  therewith  in  the 
administration  of  their  relief  departm^ts.* 
(A  full  copy  of  the  application,  contract, 
and  regulations  is  incorporated  In  the  rec- 
ord herewith  transmitted,  to  which  refer- 
ence may  be  had  for  further  details  if  neces- 
sary.) An  employ^  of  the  railway  company 
in  question  made  application  and  became  a 
member  of-  the  relief  department  in  1906, 
and  in  December,  1909,  was  hurt  through 
the  negligence  of  another  employ^  of  the 
railway  company,  who  stood  to  him  in  the 
relation  of  fellow  servant  The  injured  em- 
ploy^  brought  suit  against  the  company  and 
the  fellow  servant.  It  appears  that  he  had 
accepted  a  certain  portion  of  the  benefits  due 
him  from  the  relief  department  on  account 
of  his  injury,  and  that  the  railway  company 
had  contributed  a  certain  part  of  the  money 
so  paid  him.  Did  the  fact  that  he  had  ac- 
cepted these  benefits  operate  to  release  the 
defendants,  or  do  the  provisions  of  the  act 
of  August  16,  1909,  embodied  in  Civ.  Code 
1910,  f  2786,  apply,  so  that  thereunder  the 
defendant  was  entitled  merely  to  diminish 
the  amount  of  the  plaintiff's  recovery  by  a 
set-off  of  the  sum  it  had  contributed  to  the 
benefit  paid  to  the  plaintiff? 

"(2)  If  it  be  held  that  the  statute  referred 
to  in  the  preceding  question  is  applicable  as 
indicated  therein,  then  is  said  statute  un- 
constitutional as  being  violative  of  article 
1,  S  3,  par.  2,  Const  Ga.  (Civ.  Code  1910, 
S  6389),  which  provides  that  no  law  impair- 
ing the  obligation  of  contracts  shall  be  pass- 
ed, and  that  as  applied  to  the  case  at  bar, 
the  facts  of  which  are  indicated  in  the  pre- 
ceding question,  it  Impairs  the  obligation 
of  the  contract  between  the  plaintiff  and  the 
defendant  whereby  the  plaintiff  agreed,  in 
becoming  a  member  of  the  relief  department, 
that  acceptance  of  the  benefits  in  case  of  in- 
jury should  release  the  defendant  from  all 
liability  on  account  of  said  injury? 

*'(3)  U  It  be  held  that  the  statute  referred 


to  in  the  first  question  is  applicable  to  the 
state  of  facts  presented  and  therein  indicat- 
ed, is  the  statute  violative  of  the  fourteenth 
amendment  to  the  Constitution  .of  the  United 
States,  on  the  alleged  ground  that  it  abridg- 
es the  privileges  of  the  railway  company  to 
contract  or  on  the  alleged  ground  that  it 
deprived  the  railway  company  and  its  re- 
lief department  of  their  liberty  without  due 
process  of  law,  in  that  it  deprives  them  of 
the  liberty  to  make  the  contract  in  ques- 
tion r 

The  foregoing  certified  questions  were  cer- 
tified in  the  case  of  Washington.  The  same 
questions  were  certified  in  the  case  of 
Chandler,  except  that  it  was  stated  that  the 
employ^  became  a  member  of  the  relief  de^ 
partment  in  July,  1909,  and  was  injured  in 
October,  1909,  after  the  passage  of  the  act 
of  August  16th. 

Osborne  &  Lawrence,  Crawley  &  Crawley, 
R.  Li  Bemer,  and  Jno.  S.  Walker,  for  plain- 
tiffs in  error.  P.  W.  Meldrim,  Shelby  My- 
ridL,  Bennet  Twitty  &  Reese,  and  Wilson, 
Bennett  &  Lambdin,  for  defendants  in  error. 

LUMPKIN,  J.  These  two  cases  were  ar- 
gued together.  Three  questions  are  raised: 
(1)  Does  the  fourth  section  of  the  act  of  1909, 
embodied  in  Civ.  Code  1910,  |  2785,  apply  to 
the  character  of  relief  arrangement  or  agree- 
ment and  the  state  of  facts  described  in  the 
first  question  of  the  Court  of  Appeals?  (2) 
If  so,  is  that  section  unconstitutional  as  vio- 
lating the  clause  of  the  Constitution  of  this 
state  which  declares  that  no  law  impairing 
the  obligation  of  a  contract  shall  be  passed? 
Civ.  Code  1910,  8  6389.  (3)  If  such  statute  is 
applicable^  is  it  violative  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  on  the  ground  that  it  abridges  the 
privilege  of  the  railway  company  to  contract? 
We  will  take  up  these  questions  in  the  or- 
der stated. 

[1]  1.  Does  section  2785  of  the  Civil  Code 
of  1910  apply  to  the  facts  of  this  case  stated 
in  the  first  question  of  the  Court  of  Appeals? 
That  section  reads  as  follows:  "Any  con- 
tract rule,  regulation,  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  it- 
self frbm  any  liability  created  by  the  three 
preceding  sections,  shall,  to  that  extent  be 
void:  Provided,  that  in  any  action  brought 
against  any  such  common  carrier,  under  or 
by  virtue' of, any  of  said  sections,  such  com- 
mon carrier  may  set  off  therein  any  sum  it 
has  contributed  or  paid  to  any  insurance^ 
relief,  benefit,  or  indemnity  that  may  have 
been  paid  to  the  injured  employ^,  or,  in  the 
event  of  death,  to  the  person  or  persons  enti- 
tled thereto  on  account  of  the  injury  or  death 
for  which  said  action  is  brought"  The  three 
preceding  secti<nis  contain,  in  brief,  the  fol- 
lowing provisions:  Section  2782  provides  that 
every  common  carrier  by  railroad  shall  be 
liable  in  damages  for  a  personal  Injuzy  to 
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ugr  of  its  employte  resulting  in  wbole  or  in 
part  from  negligence  of  its  officers,  agents,  or 
employte,  or  from  defects  or  insufficiency  in 
Its  oiglnes,  cars,  machinery,  road,  works,  or 
other  equipment,  due  to  its  negligence.  It 
declares  who  may  sue  in  case  of  death;  and 
that  there  should  be  no  recovery,  if  the  in- 
jured pers<»i  brought  about  his  injury  by  the 
failure  to  use  ordinary  care,  or  if  he  could 
have  avoided  the  conse<]uence3  of  defendant's 
negligence  by  the  use  of  ordinary  care.  It 
also  deals  with  the  question  of  presumption. 
Section  2783  applies  the  doctrine  of  compara- 
tive negligence  and  diminution  of  damages 
to  the  case  of  an  injured  employ^.  Section 
2784  declares  that  the  doctrine  of  assump- 
tion of  risks  of  employment  shall  not  apply 
where  the  violation  by  the  common  carrier 
of  any  statute  enacted  for  the  safety  of  the 
employes  contributed  to  the  injury  or  death. 

It  was  contended  that  section  2785,  when 
considered  together  with  the  other  sections 
mentioned,  did  not  cover  a  case  like  the  one 
stated  in  the  question  propounded  to  us.  We 
cannot  acquiesce  in  this  contention.  The 
main  purpose  of  the  act  was  to  enlarge  the 
liability  of  common  carriers  by  railroad  for 
damages  to  employes,  and  to  declare  that 
certain  things  which  previously  would  have 
prevented  a  recovery  should  not  thereafter 
do  so.  One  of  these  was  the  character  of 
arrangement  here  involved. 

A  glance  at  the  legislation  in  this  state  on 
the  subject  of  recoveries  for  Injuries  to  the 
persons  of  railroad  employes  will  throw  light 
on  the  legislative  intent.  Under  the  act  of 
1856,  as  codified  in  section  2980  of  the  Code 
of  1863,  it  was  declared:  *'If  the  person  in- 
jured is  himself  an  employ^  of  the  company 
and  the  damage  was  caused  by  another  em- 
ploy^, and  without  fault  or  negligence  on  the 
part  of  the  person  injured,  his  employment 
by  the  company  shall  be  no  bar  to  the  recov- 
ery." This  made  a  change  In  the  common- 
l^w  rule.  Thereafter  contracts  were  made  by 
which  railroad  employee  assumed  the  risks 
of  their  employment  It  was  held  that  they 
were  binding,  except  as  against  damages  re-, 
suiting  from  criminal  negligence.  By  the  act 
of  1876  the  definition  of  criminal  negligence,  as 
applied  to  employ^  of  railroads,  was  greatly 
enlarged.  Acts  1876,  p.  Ill;  Penal  Ck)de  1895, 
8  115.  By  the  act  of  1895  (Acts  1895,  p.  97 ; 
Civ.  Code  1895,  I  2613),  it  was  declared:  "All 
contracts  between  master  and  servant,  made 
in  consideration  of  employment,  whereby  the 
master  id  exempted  from  liability  to  the  serv- 
ant arising  from  the  negligence  of  the  mas- 
ter or  his  servants,  as  such  liability  is  now 
fixe<l  by  law,  shall  be  null  and  void,  as 
against  public  policy."  Here,  then,  prior  to 
the  act  of  1909,  Was  a  prohibition  against 
contracts  whereby  the  master  was  exempted 
from  liability  to  the  servant  arising  from  the 
negligence  of  the  master  or  his  other  serv- 
ants. But  a  new  arrangement  was  made, 
which  was  called  a  relief  department  The 
einployte  of  the  railroad  company  who  be- 


came members  had  certain  amounts  deducted 
from  their  wages  to  go  to  the  relief  fund. 
The  company  had  general  charge  of  the  de- 
partment, paid  amounts  for  the  maintenance 
of  the  relief  department,  and  guaranteed  the 
payment  of  the  benefits  provided  to  be  paid. 
There  was  no  direct  agreement  to  release  the 
company  from  liability  for  negligence;  but, 
if  an  injured  employ^  took  the  benefits  aris- 
ing in  part  from  his  own  contributions  and 
those  of  his  coemploy^  he  forfeited  any 
right  to  hold  the  company  liable.  If  be  sued 
the  company,  he  forfeited  any  claim  for  bene- 
fits or  relief.  It  is  unnecessary  to  discuss 
the  merits  or  demerits  of  this  system.  Suf- 
fice it  to  say  that  under  its  operation  the  em- 
pIoy6  was  put  upon  his  election.  Whichever 
way  he  elected,  he  released  or  forfeited  some- 
thing. 

In  this  state  of  the  law,  it  was  held  that 
such  an  agreement  was  not  illegal.  Petty  v. 
Brunswick  &  Western  Ry.  Co.,  109  Ga.  666,  35 
S*  E.  82.  There  was  no  intimation  that  the 
Legislature  could  not  change  the  law.  They 
did  change  it,  and  passed  the  act  of  1909, 
which  is  quoted  above.  If  that  act  was  not 
intended  to  apply  to  the  situation  here  in- 
volved, it  is  difficult  to  say  what  was  intend- 
ed. If  it  only  dealt  with  a  direct  ocwtract  to 
relieve  an  employer  from  liability,  it  added 
nothing  to  the  law  as  it  already,  stood,  and 
was  mere  surplusage.  If  there  were  any 
doubt  as  to  the  effect  of  the  general  words  in 
the  beginning  of  the  section,  the  statement 
as  to  setting  off  any  sum  contributed  or  paid 
by  the  common  carrier  to  any  ^'insurance,  re- 
lief, benefit,  or  indemnity"  shows  clearly  that 
such  arrangements  w^e  included  in  the  leg- 
islative intent  In  2  Lewis'  Sutherland,  Stat- 
utory Construction  (2d  EVL)  S  347,  pp.  663, 
664,  it  is  said:  "The  inquiry,  where  any  un- 
certainty exists,  always  is  as  to  what  the 
Legislature  intended,  and,  when  that  is  as- 
certained, it  controls."  And  in  the  same 
volume^  on  page  672,  it  is  said:  **The  excep- 
tion of  a  particular  thing  from  the  operation 
of  the  general  words  of  a  statute  shows  that 
in  the  opinion  of  the  lawmaker  the  thing  ex- 
cepted would  be  within  the  general  words  had 
not  the  exception  been  made." 

To  the  first  question  propounded  by  the 
Court  of  Appeals  we  answer  that  the  act  of 
1909  applies  to  the  present  case;  so  that  ac- 
ceptance of  benefits  did  not  operate  to  re- 
lease the  defendant  company,  but  entitled  it 
to  diminish  any  recovery  which  ml^ght  be  had 
as  in  the  act  provided. 

[2]  2,  Thjs  second  question  is  whether,  as 
applied  to  the  state  of  facts  set  out  in  the 
first  question,  the  act  of  1909  Is  violative  of 
article  1,  S  3,  par.  2,  of  the  Constituticxi  of 
the  state,  which  provides  that  no  law  im- 
pjairing  the  obligation  of  contracts  shall  be 
passed.  The  question  is  an  important  one. 
The  Constitution  of  the  United  States  con- 
tains a  similar  declaration  to  that  contained 
in  the  state  Constitution,  though  the  latter 
Only  is  here  Invoked    The  federal  employ- 
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«ra*  HablUty  act  of  1906  (Act  April  22, 1906, 
e  149,  35  SUt  65  [U.  S.  Qomp.  St  Supp. 
1909,  p.  1171])  contains  a  clause  like  tbat  in 
the  legislative  act  ot  1909,  which  is  under 
consideration.  Other  states  have  enacted 
similar  laws.  As  both  a  theoretical  and  .a 
practical  question,  it  is  one  of  great  inter- 
est The  Injured  employ^  became  a  member 
of  the  relief  departmoit  of  the  railway  com- 
pany in  1906*  The  act  of  the  Legislature 
under  discussion  was  approved  August  16, 
1909.  The  employ^  was  injured  in  Decemb^, 
1909.  Thereafter  he  accepted  a  certain  por- 
tion of  the  benefits  due  him  from  the  relief 
department  The  railway  company  had  con- 
tributed a  part  of  the  money  from  which 
such  benefit  payments  were  made. 

In  Boston  &  Maine  B.  Go.  v.  County  Gom*rs, 
79  Me.  386,  10  Ati.  11^,  although  the  charter 
•of  a  railroad  company  provided  that  it  should 
not  be  altered,  amaided,  or  repealed,  it  was 
held  that  an  act  requiring  the  expense  of 
building  and  maintaining  a  highway  where 
It  crossed  a  track  at  grade  should  be  borne 
by  the  railroad  company  was  a  legitimate 
•exercise  of  the  police  power,  and  was  consti- 
tutional. Bmery,  J.,  said:  *'This  power  of 
the  Legislature  to  impose  uncompensated  du- 
ties, and  even  burdens,  upon  individuals  and 
corporations  for  the  general  safety,  is  funda- 
mental. It  is  the  'police  power.'  Its  proper 
exercise  is  the  highest  duty  of  government 
The  state  may  in  some  cases  f  or^^  the  right 
to  taxation,  but  it  can  never  relieve  itself  of 
the  duty  of  providing  for  the  safety  of  Its 
eitissens.  This  duty  and  consequent  power 
•override  all  statute  or  contract  exemptions. 
The  state  cannot  free  any  person  or  corpora- 
tion from  subjection  to  this  power.  All  per- 
sonal as  well  as  property  rights  must  be  held 
subject  to  tlie  police  poWer  of  the  state. 
*  0  0  This  important  power  must  be  ex- 
tensive enough  to  protect  the  most  retiring 
-citizen  in  the  most  obscure  walks,  and  to  con- 
trol the  greatest  and  wealthiest  corporations. 
Its  exerdse  must  become  wider,  more  varied 
and  frequent,  with  the  progress  of  society." 
In  Goates  v.  Mayor,  etc.,  of  New  York,  7 
Cow.  (N.  Y.)  086,  interments  of  the  dead  were 
made  In  a  certain  part  of  the  dty  of  New 
York  by  paisons  having  a  right  under  grants 
•of,  or  titles  to,  land  held  In  trust  for  the 
sole  purpose  of  interment  some  of  which 
iand  had  been  used  for  that  purpose  for  more 
than  a  century,  and  to  some  of  which  certain 
fees  for  interment  were  incident  and  belong- 
ed to  the  person  interring.  A  further  right 
was  also  claimed  by  Individual  vault  owners, 
tn  whose  behalf  some  of  the  Interments  were 
made.  It  was  held  that  an  act  which  author- 
ized the  city  to  make  by-laws  for  regulaung, 
or,  if  found  necessary,  preventing,  the  inter- 
ment of  the  dead,  was  not  UHconstlttttlonal, 
iBtther  as  impairing  the  obligation  of  con- 
tracts, or  takinig  private  property  for  public 
use  without  compensation.'  In  Lindenmuller 
T.  People,  33  Barb.  (N.  Y.)  548,  577,  an  act 


of  the  Legislatore  of  New  York  prohibiting 
exhibitions  of.  dramatic  performances  on 
Sunday  was  held  to  be  coiVBtitutional,  as 
against  a  claim  that  the  plaintiff  in  error 
had  leased  certain  property  with  a  view  to 
its  occupancy  for  the  purpose  of  a  Sunday 
theater.  It  was  added  that  "the  contract 
with  the  performers,  if  one  exists,  for  their 
service  on  the  Sabbath,  stands  upon  the  same 
footing."  In  Glty  of  New  York  v.  Herdje, 
68  App.  Div.  370,  74  N.  Y.  Bnp9.  104,  an  act 
amending  the  law  regulating  the  construc- 
tion of  tenement  houses  was  upheld  as 
against  a  contention  that  plans  and  specifica- 
tions had  previously  been  filed  and  a  con- 
tract for  the  construction  of  the  building 
had  been  made.  In  People  v.  Hawley,  3 
Mich.  330,  a  manufacturer  of  malt  liquors  in 
Michigan  entered  into  a  written  contract 
with  a  firm  at  Ghlcago^  lU.,  whereby  he 
agreed  to  sell  and  forward  to  the  firm  all 
quantities  of  malt  liquors  which  they  might 
need  in  their  business  for  five  years  there- 
after. Nineteen  days  later  an  act  was  pass- 
ed by  the  Legislature  of  Michigan  prohibit- 
ing the  manufacture  of  intoxicating  bever- 
ages and  the  traflic  in  them.  Upon  being  in- 
dicted, the  manufiicturer  set  up  that  the  law 
impaired  the  obligation  of  his  contract  The 
Supreme  Gourt  of  the  state  held  the  law 
valid,  and  declared  that  in  the  exercise  of 
its  police  powers  the  state  may  prohibit  the 
exercise  of  any  trade  or  employm^xt  which 
is  found  to  be  hazardous  or  injurious  to  its 
citizens,  and  that  'Vhere  the  exercise  of 
such  power  operates  to  prevent  the  perform- 
ance of  a  contract  previously  made,  the  same 
principle  applies,  and  the  law  Is  not  within 
the  prohibition  of  the  Gonstitution  of.  the 
United  States."  While  the  clause  of  the.  Gon- 
stitution of  the  United  States  inhibiting  any 
state  from  passing  a  law  Impairing  the  ob- 
ligation of  a  contract  Is  not  invoked  in  this 
case,  it  is  substantial^  the  same  as  that  coor 
tained  in  our  state  Gonstitution,  and  the 
construction  given  to  the  former  will  throw 
light  on  the  proper  construction  of  the  lattcv. 
In  New.  Yoik,  etc,  Railroad  Go.  v.  Bristol, 
151  U.  S.  666,  14  Sup.  Gt  487,  88  Lw  Bd.  280, 
a  law  requiring  the  removal  of  grade  cross- 
ings on  a  railroad  was  attacked  as  uncon- 
stitutional. It  was  contended,  among  oth^ 
things,  that  the  company  ootild  not  meet  the 
expense  entailed  upon  It  thereunder,  and 
have  any  iBceme  left  to  pay  Its  fixed  charges, 
interest,  and  dividoids  on  preferred  stock, 
and  that  it  impaired  the  obligation  of  the 
contracts  made  by  the  eomipany  with  the 
holders  of 'its  bonds  and  preferred  stocft  by 
maiklng  It  impossible  for  the  company  to  pay 
the  interest  on  the  bonds  and  diTldends  on 
such  stock,  as  It  had  agreed  to  do,  and  also 
maintain  and  operate  the  railroad  efiiciently. 
The  law  was  held  to  be  constitutional.  In 
the  opinion  of  the  court,  delivered  by  Mr. 
Ghlef  Justics  Boiler,  It  was  said  (page  667 
of  161  U.  S^  page  440  of  14  Sup.  Ot  fU  U 
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Bd.  269]):  ''It  Is  likewise  tboroughly  estab- 
lished in  this  court  that  the  inhibitions  of 
the  Constitution  of  the  United  States  upon 
the  impairment  of  the  obligation  of  con- 
tracts, or  the  depriyation  of  property  with- 
out due  process,  or  of  the  equal  protection 
of  the  laws,  by  the  states,  are  not  violated 
by  the  legitimate  exercise  of  the  legislative 
power  in  securing  the  public  safety,  health, 
and  morals.  The  governmental  power  of  self- 
protection  cannot  be  contracted  away,  nor 
can  the  exercise  of  rights  granted  nor  the 
use  of  property  be  withdrawn  from  the  im- 
plied liability  to  governmental  regulation  In 
particulars  essential  to  the  preservation  of 
the  community  from  injury.'*  See,  also,  Chi- 
cago, etc.,  R.  Co.  Y.  State,  47  Neb.  549,  66 
N.  W.  624,  41  L.  R.  A.  481,  53  Am.  St  Rep. 
557;  Chicago,  etc.,  Railroad  v.  Nebraska,  170 
U.  S.  57,  18  Sup.  Ct  513,  42  L.  Ed.  948;  Beer 
Company  v.  Massachusetts,  97  U.  S.  25,  24 
li.  Ed.  989;  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  659,  24  L.  Ed.  1036 ;  Chicago,  etc.,  R. 
Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct 
581,  41  li.  Ed.  979 ;  Barbier  v.  Connolly,  113 
U.  S.  27,  5  Sup.  Ct  357,  28  U  Ed.  923;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115 
U.  S.  650,  672,  6  Sup.  Ct  252,  29  L.  Ed.  516 ; 
Gillam  v.  Sioux  City,  etc.,  R.  Co.,  26  Minn. 
268,  8  N.  W.  353.  In  some  of  the  cases  cited, 
the  contract  set  up  arose  from  the  charter  of 
the  corporation.  In  the  Dartmouth  College 
Case,  in  the  absence  of  a  reservation  of  a 
right  to  alter  or  withdraw  franchises,  a  char- 
ter was  held  to  constitute  a  contract  with 
the  state.  In  that  case,  however,  it  was  not 
held  that  the  police  power  of  the  state  was 
destroyed;  and  in  caselB  cited  above  the  rule 
that  such  power  may  be  legitimately  exer- 
dsedt  although  to  some  extent  it  may  inter- 
fere with  the  manner  of  enjoying  or  using 
the  grants  contained  in  the  charter,  is  as- 
serted. In  New  Orleans  Gas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650,  6  Sup.  Ct  252, 
29  L.  Ed.  516»  supra,  a  legislative  grant  of 
an  exclusive  right  to  supply  gas  to  a  mu- 
nicipality and  its  inhabitants,  through  pipes 
and  mains  laid  in  the  public  streets,  and  up- 
on condition  of  the  performance  of  service  by 
the  grantee,  after  performance  by  the  gran- 
tee, was  held  to  be  a  contract  within  the  pro- 
tection of  the  Constitution  of  the  United 
States  against  state  legislation  Impairing  the 
obligation  of  contracts.  Nevertheless  in  the 
opinion  Mr.  Justice  Harlan  said  (page  672  of 
115  U.  S.,  page  264  of  6  Sup.  Ct  [29  L.  Ed. 
5161):  "The  constitutional  prohibition  up- 
on state  laws  impairing  the  obligation  of  con- 
tracts does  not  restrict  the  power  of  the 
state  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  as  the  one  or 
the  other  may  be  involved  In  the  execution 
of  such  contracts.  Rights  and  privileges 
arising  from  contracts  with  a  state  are  sub- 
ject to  regulations  for  the  protection  of  the 
public  health,  tbe  public  morals,  and  the 
public  safety,  in  the  same  sense,  and  to  the 
same  extent,   as  are  all  contracts  and  all 


property,  whether  owned  by  natural  persons 
or  corporations.**  In  Manigault  v.  Springs, 
199  U.  S.  473,  26  Sup.  Ct  127,  50  L.  Ed.  274, 
riparian  owners  of  land  entered  into  aa 
agreement  to  remove  a  dam  obstructing  a 
creek  and  to  allow  the  creek  to  remain  opoi 
and  unobstructed.  Later  the  Legislature  of 
South  Carolina  passed  an  act  reciting  the 
necessity  for  draining  the  lowlands  of  the 
Santee  river,  and  authorizing  the  defendants 
by  name  to  erect  and  maintain  a  dam  across 
the  creek.  It  was  held  by  the  Supreme  Court 
of  the  United  States  that  such  an  act  for  the 
draining  and  reclamation  of  swamps  and  the 
erection  of  dams,  levees,  and  dikes  for  that 
puipose  was  a  legitimate  exercise  of  the 
police  power,  and  was  not  unconstitutional 
as  impairing  the  obligation  of  the  previous 
contract  between  the  parties. 

In  this  state,  since  the  Code  of  1863,  a 
law  has  existed  which  reserves  the  right  to 
withdraw  corporate  franchises,  and  later  a 
constitutional  prohibition  against  the  grant 
of  irrevocable  franchises  has  been  added. 
Code  1863,  S  1636 ;  Code  1910,  H  6389,  6390. 
So  that  the  question  of  irrevocable  grants  by 
the  state  after  1863  does  not  arise.  But 
authorities  on  that  subject  are  useful  in 
dealing  with  the  principle  Involved  where 
such  contracts  could  be  mada  It  will  be 
seen  that  the  clause  of  the  Constitution  of 
the  United  States  inhibiting  the  states  from 
passing  laws  impairing  the  obligation  of 
contracts  is  not  violated  by  the  legitimate 
exercise  of  legislative  power  in  securing  the 
public  safety,  health,  and  morals,  and  that 
the  governmental  power  of  protection  of  the 
people  cannot  be  contracted  away.  This  is 
true  of  contracts  between  a  state  and  a 
corporation  or  individual,  and  also  of  a  mu- 
nicipality as  to  its  legislative  or  discretion- 
ary governmental  power.  Macon  Consolidat- 
ed Street  R.  Co.  v.  Mayor  and  Council,  112 
Ga.  782,  88  S.  E.  60.  "Neither  can  private 
individuals  and  corporations,  by  altering 
into  contracts  among  themselves,  invoke  the 
contract  clause  of  the  Constitution  for  the 
protection  of  those  contracts  to  the  extent 
of  withdrawing  the  exercise  of  rights  grant- 
ed, or  the  use  of  property  involved,  from  the 
implied  liability  to  govermental  regulation 
in  particulars  essential  to  the  preservation 
of  the  community  from  injury.'*  9  Sue. 
U.  S.  S.  C.  R.  499,  and  citations. 

The  expression  "police  power'*  Is  some- 
times used  in  a  very  broad  sense,  including 
all  legislation  and  almost  every  function  of 
civil  government  At  other  times  it  is  used 
in  a  somewhat  more  restricted  sense.  Tlie 
Legislature  cannot  arbitrarily  prohibit  eith- 
er the  making  or  the  carrying  out  of  all 
contracts  under  the  claim  of  exercising  po- 
lice power.  Thus  it  is  clear  that  the  Leg- 
islature could  not  declare  that  debtors  oould 
satisfy  promissory  notes  by  paying  less  than 
the  amount  called  for  by  them,  or  that  such 
notes  should  bear  a  greater  .or  less  rate  of 
interest  than  that  Included  in  them,  if  valid 
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when  tlie  contract  was  made.  Other  illus- 
trations of  contracts  beyond  the  reach  of 
interference  by  the  Legislature  might  be 
given.  At  the  other  extreme  stand  such 
contracts  as  those  involTed  in  the  liquor  and 
lottery  cases  above  cited.  Between  these 
two  extremes  lies  a  legal  territory  where 
cases  must  be  determined  as  they  arise.  No 
inflexible  line  can  be  drawn  in  advance  as 
a  test  for  the  determination  of  what  is  a 
legitimate  exercise  of  the  police  power  of 
the  state  which  does  not  conflict  with  the 
contract  clause  of  the  Constitution,  and 
what  is  an  arbitrary  interference  with  the 
obligation  of  contracts  or  with  the  liberty  of 
contract. 

In  Iowa  a  statute  was  passed  whidi  made 
railway  companies  liable  to  employes  for 
damages  in  consequence  of  the  negligence  of 
its  agents  or  other  employes,  and  declared 
that  no  contract  which  restricted  such  lia- 
bility sh6uld  be  legal  or  binding.  By  amend- 
ment it  was  added  that  no  contract  of  In- 
surance relief,  benefit,  or  Indemnity  in  case 
of  injury  or  death  entered  into  prior  to  the 
injury,  and  no  acceptance  of  any  such  re- 
lief, insurance,  benefit,  or  indemnity  by  the 
person  injured,  his  widow,  heirs,  or  legal 
representatives  after  the  injury,  should  con- 
stitute any  bar  or  defense  to  any  cause  of 
action  brous^t  under  the  provisions  of  the 
act.  This  act  was  attacked  on  the  ground 
that  it  violated  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  in 
that  it  impaired  the  liberty  of  contract  In 
Chicago,  etc.,  R.  Co.  v.  McGuire,  210  U.  8. 

549,   31    Sup.   Ct.   2G9,  65  L.   Bd.  ,  the 

constitutionality  of  the  act  was  upheld.  In 
the  syllabus  it  was  said:  ''A  state  has  pow- 
er to  prohibit  contracts  limiting  liability  for 
injuries  made  in  advance  of  the  injury  re- 
ceived, and  to  provide  that  the  subsequent 
acceptance  of  benefits  under  such  contracts 
shall  not  constitute  satisfaction  of  the  claim 
for  injuries  received  after  the  contract 
Such  a  statute  does  not  impair  the  liberty 
of  contract  guaranteed  by  the  fourteenth 
amendment*'  In  the  opinion  Mr.  Justice 
Hughes  said:  '*In  dealing  with  the  relation 
of  employer  and  employed,  the  Legislature 
has  necessarily  a  wide  field  of  discretion  in 
order  that  there  may  be  suitable  protection 
of  health  and  safety,  and  that  peace  and 
good  order  may  be  promoted  through  regu- 
lations designed  to  insure  wholesome  con- 
ditions of  work  and  freedom  from  oppres- 
sion. ♦  •  ♦  The  power  to  prohibit  con- 
tracts, in  any  case  where  it  exists,  neces- 
sarily implies  legislative  control  over  the 
transaction*  despite  the  action  of  the  parties. 
*  *  *  If  the  Legislature  may  prohibit 
the  acceptance  of  the  promise  as  a  substi- 
tution for  the  statutory  liability,  it  should 
also  be  able  to  prevent  the  like  substitution 
of  its  performance.'*  Pages  670,  672,  of  210 
U.  8.,  pages  263,  264,  of  31  Sup.  Ct  (66  L.  Bd. 
The  power  to  enact  such  law  was  thus 


distinctly  treated  as  based  ap<Hi  thefactthat 
it  was  a  legitimate  exercise  of  the  police  pow- 
er in  the  protection  and  promoticm  of  health, 
safety,  and  good  order.  It  was  analogized 
to  laws  prohibiting  the  manufacture  and 
sale  of  Intoxicating  liquors*  limiting  employ- 
ment in  underground  mines  and  smelters  to 
eight  hours  h.  day,  prohibiting  contracts  of 
options  to  sell  or  buy  grain  or  other  com- 
modity at  a  future  time,  and  prohibiting 
the  employment  of  women  in  laundries  more 
than  10  hours  a  day.  Page  668  of  219  U. 
S.,  page  263  of  Sup.  Ct  (66  L.  Bd.  — ).  It 
is  true  that  in  the  case  cited  the  employ^ 
became  a  member  of  the  relief  department 
of  the  railroad  after  the  passage  of  the  act» 
and  that  the  contention  was  that  the  stat- 
ute conflicted  with  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States,  and  not  with  the  clause  in  reference 
to  the  impairment  of  the  obligation  of  con- 
tracts. But  "it  has  been  held  that  the  right 
to  make  contracts  is  embraced  in  the  con- 
ception of  liberty  as  guaranteed  by  the  Con- 
stitution." Page  666  of  219  U.  8.,  page  262 
of  31  Sup.  Ct  (66  L.  Bd.  — ).  If  so.  It 
cannot  be  arbitrarily  destroyed  by  stat/e 
legislation.  Nevertheless  it  was  held  that 
the  statute  then  under  review  was  a  legiti- 
mate exercise  of  the  police  power  of  the 
state,  looking  to  the  preservation  of  the 
safety  of  a  considerable  class  of  the  public, 
who  could  be  legitimately  dealt  with  as  a 
class,  and  that  the  constitutional  guaranty 
of  liberty  to  contract  did  not  prevent  the 
exercise  of  such  police  power.  See,  also, 
Louisville,  etc.,  JEt.  Co.  t.  Mottley,  219  U.  S. 
467,  484,  31  Sup.  Ct  266,  66  L.  Bd.  — ,  and 
citations;  Texas,  etc.,  R.  Co.  v.  Miller,  221 
U.  8.  408y  81  Sup.  Ct  634,  636,  66  L.  Bd.  — . 
Statutes  changing,  as  to  railroad  compa- 
nies, the  general  rule  which  exempts  the 
master  from  liability  to  a  servant  for  in- 
juries caused  by  the  fault  or  negligence  of  a 
fellow  servant,  have  been  upheld  by  various 
courts.  The  peculiar  nature  of  the  business 
conducted,  the  conferring  on  railroad  com- 
panies of  the  power  of  eminent  domain,  the 
dangers  incident  to  such  employment,  the 
number  of  people  engaged  in  it,  and  the 
necessity  for  the  state  to  protect  them  have 
all  been  advanced  as  reasons  for  making  a 
classiflcation  as  to  such  employte,  and  en- 
acting laws  looking  to  their  safety.  Georgia 
Railroad  &  Banking  Co.  v.  Miller,  90  Oa. 
671,  16  8.  B.  939,  and  citations;  Florida 
Bast  Coast  R.  Co.  v.  Lassiter,  68  Fla.  234, 
60  South.  428,  19  Am.  &  Bug.  Ann.  Cas.  192, 
and  note.  It  is  not  easy  to  see  how  a  stat- 
ute like  the  one  under  consideration  can  be 
held  to  be  the  legitimate  exercise  of  the 
police  power  of  the  state  looking  to  the 
public  safety  and  welfare,  or  the  safety  of  a 
class  of  the  public  which  may  be  dealt  with 
as  such,  and  therefore  valid  as  against  a 
claim  that  it  interferes  with  the  constitD- 
tional  right  ta  contract,  and  yet  he  dedaxed 
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void  because  It  affects  the  fatnre  operation 
of  the  contract  by  preventing  ''the  like  sub- 
stitution of  Its  performance"  in  the  lan- 
guage of  Mr.  Justice  Hughes.  If  It  is  a 
legitimate  exercise  of  the  police  power  for 
public  safety  in  the  one  case,  it  should  be  so 
held  in  the  other. 

The  theory  on  which  agreements  of  the 
general  character  of  that  here  involved  have 
been  sustained,  in  the  absence  of  legislation 
like  that  contained  in  the  act  of  1909,  is 
that  the  contract  does  not  Itself  agree  to  re- 
lieve the  railroad  company  from  the  le- 
gal consequences  of  its  negligence,  or  that 
of  Its  servants;  and  that  the  release  of  the 
company  arises  only  upon  the  acceptance  of 
benefits,  which  is  optional  with  the  em- 
ploy^  after  he  has  been  injured.  For  this 
reason  it  'has  been  held  that  such  contracts 
did  not  violate  statutes  prohibiting  con- 
tracts exempting  a  master  from  liability 
to  a  servant  arising  from  the  negligence  of 
the  master  or  his  other  servants.  Thus  in 
Ptetty  T.  Brunswick  Railway  Co.,  109  Ga. 
666,  671,  35  S.  B.  82,  84,  in  the  opinion  of 
the  court  referring  to  the  argument  that 
the  benefit  agreement  Violated  a  statute  of 
the  character  mentioned,  it  was  said:  *'As 
should  be  readily  apparent,  the  weakness 
of  this  position  lies  in  the  fact  that  it  is 
based  upon  an  entire  misconception  of  the 
meaning  and  effect  of  the  contract  thus  as- 
sailed. It  did  not,  as  claimed,  in  any  of 
its  terms  or  conditions  stipulate  that  the 
defendant  company  should  be  absolved  from 
the  legal  consequences  of  its  own  negligence 
or  that  of  its  servants.  On  the  contrary,  it 
merely  provided  an  additional  remedy  to 
that  given  by  law  to  an  employ^  who  might 
suffer  Injury  by  reason  of  the  negligence, 
actual  or  imputable,  of  his  master.  The  lat- 
ter remedy  was  left  intact,  undisturbed,  and 
unimpaired,  and  the  injured  employ^  might 
or  might  not,  at  his  option,  take  advantage 
thereof."  In  Ringle  v.  Penn.  R,  R.,  164 
Pa.  529,  30  Atl.  492,  44  Am.  St  Bep.  628,  a 
case  often  cited  on  the  subject,  it  was 
held  that  'in  such  a  case  it  is  not  the  sign- 
ing of  the  release,  but  the  acceptance  of 
benefits  after  the  accident,  that  constitutes 
the  release." 

If  this  view  is  sound  when  urged  for  the 
purpose  of  sustaining  benefit  or  relief  agree- 
ments, it  must  be  equally  sound  when  urged 
against  them,  under  a  changed  condition  of 
the  law.  Thus,  under  these  rulings,  at 
the  time  the  plaintiff  in  the  present  case  was 
Injured,  there'  was  no  ccmtract  releasing  the 
railroad  company  from  damages  arising 
from  the  result  of  its  own  negligence  or 
that  of  its  other  servants,  nor  any  fixed 
contract  that  the  company  should  be  so 
released;  and,  if  a  contract  releasing  the 
company  was  made^  it  resulted  from  the 
acceptance  of  certain  benefits,  and  became 
a  definite  contrlict  of  release  only  at  that 
dme^  thou)sh  swinging  from  the  former  con- 


tract In  the  meantime  the  Legldatim  de- 
dared  that  no  such  contract  of  release 
should  be  valid,  and  that  acceptance  of  ben- 
efits from  a  relief  department  of  a  railroad 
should  not  destroy  a  plaintiff's  right  of  ac- 
tion, but  that  the  amount  of  the  payments 
or  contributions  of  the  company  througb 
such  department  could  be  set  off  in  its  favor, 
if  it  were  liable  in  damages.  The  plaintifTe 
right  of  action  against  the  railroad  company 
for  the  injury  to  his  person  arose  after  the 
passage  of  the  act  of  1909,  and  the  liabili- 
ty of  the  railroad  company  is  to  be  deter- 
mined by  that  act  It  gave  him  a  right  te 
recover  for  an  injury  arising  from  the  negU- 
gence  of  the  coemploy^  although  he  might 
himself  have  been  guilty  of  some  negligence*, 
and  declared  that  he  shoidd  not  be  debarred 
by  the  doctrine  of  assumpti<»i  of  risks  of 
employment  as  therein  stated.  This  wa» 
different  from  what  would  have  been  the 
status  had  he  been  injured  before  its  pee- 
sage.  It  .also  contained  the  clause  under 
discussion.  Before  any  contract  of  release 
by  acc^ting  benefits  firom  a  fund  arlshis 
from  a  common  contribution  had  been  made^ 
the  act  of  1909  was  adopted.  We  have  en^ 
deavored  to  show  that  ttie  act  was  a  legitl* 
mate  exercise  of  the  police  power  of  tiie 
state  for  the  preservation  of  the  safety  and 
welfare  of  a  considerable  class  of  the  pab- 
11c.  If  the  benefit  agreement  shonld  be  held 
to  prevent  such  exercise  of  the  police  power 
of  the  state  firom  being  effective^  the  power 
of  the  state  to  preserve  and  protect  the 
safety  and  -welfare  of  its  citizens  could  be 
much  curtailed  by  contract  Under  such  a 
construction,  although  a  police  law  might 
be  on  its  passage,  and  about  to  take  effect 
prohibiting  a  certain  thing  f^m  being  done» 
parties  might  enter  into  an  agreement  not 
making  a  present  settlement,  or  a  contract 
now  fixing  liability,  but  reserving  the  right 
to  do  such  thing,  or  to  elect  to  do  it,  after 
the  passage  of  the  act  and  in  spite  of  its 
provisions.  This  would  subordinate  the  po- 
lice power  of  the  sovereign  state  to  the 
operation  of  contracts,  not  the  reverse,  as 
the  authorities  declare.  The  second  ques- 
tion of  the  Court  of  Appeals  is  answered 
in  the  negative. 

[S]  8.  The  contention  that  the  act  of  1909 
is  Violative  of  the  fourteenth  am^idment  to 
the  OonstitHtion  of  the  United  States  is 
practically  covered  by  what  has  already 
been  said.  It  is  only  necessary  here  to 
again  dte  the  case  of  Chicago,  etc,  R.  Go.  t. 
McGuire,  219  U.  43.  549,  81  fiup.  Ct  259 
(65  L.  INL  — ) ;  Mobile,  etc,  B.  Oo.  v.  Tur- 
nipseed,  219  U.  8.  85,  31  Sup.  Ct  18e,  65 
L.  Bd.  — ;  Louisville  &  Nashville  B.  Co. 
V.  Melton,  218  U.  S.  86,  80  Sup.  Ct  676, 
54  L.  Ed.  921.  The  third  question  of  the 
Court  of  Appeals  is  answered  in  the  nega- 
tive. All  the  Justices  concur,  except  BBCK, 
J^  absent,  and  ATKINSON,  J«,  disqnalUed. 
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(196  Ga.  634) 

TyHITD  et  aL  r.  CttTT  OP  FORSYTH  et  «L 

(Supreme  Oourt  of  Georgia.     Aug.   15,  l&ll.) 

fSyUahua  hf  the  Court.) 

1.   MUNIOIPAL    (^ORPOBATIONS    (§     979^— PAE- 

TiEs  (8  95*)  —  Municipal  Taxes  —  Collec- 
tion—Amendment  AS  TO  Parties. 

A  municipality  and  its  ministerial  officer 
charged  with  the  collection  of  municipal  taxes 
are  proper  parties  defendant  to  a  suit  to  enjoin 
the  collection  of  city  taxes.  The  municipality 
should  be  declared  against  in  its  corporate 
name ;  but  a  petition  to  enjoin  the  collection  of 
municipal  taxes,  wherein  the  ministeral  officer 
of  the  muncipality  charged  with  the  enforce* 
ment  of  the  tax  is  made  a  party  defendant  and 
the  municipality  is  also  attempted  to  be  made 
a  party,  but  its  corporate  name  is  incorrectly 
giyen,  is  amendable  by  making  the  municipality 
a  party  in  its  true  corporate  name. 

[Dd.  Note.— For  other  cases,  see  Municipal 
Ck)rporations,  Cent  Dig.  Si  2120-2123;  Dec. 
Dig.  §979;*  Parties,  Cent.  Dig.  Si  16(^166; 
Dec.  Dig.  i  95.»] 

2.  Municipal  C}orpobatxons  (i  979*)— Taxm 

— COLUBOTION— PaBTIES,   / 

In  a  suit  to  enjoin  toe  collection  of  munic- 
ipal taxes,  on  the  ground  that  the  act  of  the 
(ieneral  Assembly  authorizing  the  tax  and  ex- 
tending  the  territorial  limits  of  the  municipality 
so  as  to  embrace  the  plaintiffs*  property  upon 
which  the  tax  Is  levied  is  unconstitutional  and 
void,  the  municipality  is  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Dea  Dig.  S  979.*] 

&  MUWICIPAL  CJORPORATIONS  (S  980*)— TAXEB 
— OOLLBCnON— lRBSOin:#ABITXVS  IN  EZBOfU* 
TION. 

A  municipality  delegated  with  the  power  of 
collecting  its  taxes  by  execution  should  pursue 
the  statutory  direction  as  to  form,  if  any  is 
given.  Where  the  statute  prescribes  that  a 
certain  official  shall  issue  the  execution,  an 
omission  to  state  that  the  execution  issues  in 
the  name  of  the  municipality,  or,  if  the  corpo- 
rate name  of  the  municipality  is  incorrectly 
given,  such  omission  or  error  will  not  render 
the  execution  void  if  it  can  be  gathered  from 
the  whole  writ  that  it  is  issued  pursuant  to 
statutory  authority,  such  omission  or  error  will 
be  treated  as  a  harmless  irregularity.  In  or- 
der to  call  into  question  the  legal  sufficiency  of 
a  tax  execution  issued  by  a  municipality,  the 
fi.  fa.  must  be  set  out  literally  or  in  substance. 
[Sd.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Dea  Dig.  i  980.*] 

Error  from  Superior  (Dourt,  Monroe  Ooun- 
ty;  Robt.  T.  Daniel,  Judge. 

Action  by  Joseph  White  and  others  against 
the  City  of  Forsyth  and  others.  From  a  judg- 
ment for  defendants,  plalntlfCs  bring  error. 
Reversed. 

.  Robt  L.  Bemer  and  Fletcher  &  Zellner, 
for  plaintiffs  in  error.  Willingham  &  Wll- 
lingham  and  Bloodworth  &  Bloodworthp  for 
defendants  in  error. 

BVANS,  P.  J.  Joe  White  and  several  oft- 
en!, m  behnlf  of  themselves  and  such  others 
as  might  desire  to  become  parties  plaintiff, 
filed  their  petition,  alleging  that  the  corpo- 
rate limits  of  the  municipality  of  Forsyth 
embraced  the  territory  within  a  radios  of 
one-lmU  mile  of  the  courtbonse  by  virtue  of 


the  act  of  Febmaxy  1,  ISM  (Acts  1806,  pw 

279);  that  by  the  act  approved  August  19, 
1907  (Acts  1907,  p.  649),  the  limits  of  the  city 
were  extended  an  additional  one-half  mile, 
so  as  to  include  all  the  territory  within  a  ra- 
dius of  one  mile  from  the  courthouse;  that 
the  act  of  1907  was  amended  by  the  act  ap* 
proved  August  14,  1909  (Acts  1909,  p.  897), 
by  striking  therefrom  section  8,  and  substi- 
tuting in  lieu  thereof  a  provision  that  when 
as  many  as  five  property  owners  on  any 
street  shall  file  their  petition  to  the  mayor 
and  aldermen  of  the  city  of  Forsyth,  asl^ing 
that  the  water  mains,  sewers,  or  electric  lines 
be  extended  on  their  street,  it  shall  be  the 
duty  of  the  mayor  and  aldermen,  within  one 
year  after  the  filing '  of  their  petition,  to  ex- 
tend the  water  mains,  sewers,  or  electric 
lines,  and  the  failure  to  extend  In  the  time 
given  shall  exempt  the  petitioners  and  others 
on  the  street  from  taxation  for  the  support 
of  water  mains,  sewers,  or  electric  lines,  as 
the  case  may  be,  until  the  petition  is  granted, 
provided  petitioners  obligate  themselves  to 
become  users  thereof  for  at  least  one  year 
under  the  regulations  imposed  by  the  mayor 
and  aldermen;  that  the  municipality  of  For- 
syth has  assessed  taxes  upon  petitioner's 
property  located  within  the  territory  annexed 
by  the  act  of  1907,  and  ha^  issued  executions 
against  petitioners  and  placed  them  in  the 
hands  of  the  city  marshal  for  collection;  that 
the  city  marshal  has  levied  such  tax  execu- 
tion^ and  is  advertising  the  property  of  pe* 
titloners  for  sale  for  the  pari)ose  of  enforcing 
the  collection  of  the  tax;  and  that  the  tax 
is  illegal,  because  the  act  of  1907  extending 
the  territorial  limits  of  the  city,  and  the  act. 
of  1909,  are  unconstitutional  for  certain  spec- 
ified reasons.  The  *'Clty  of  Forsyth"  and 
the  marshal  were  named  as  parties  defend- 
ant, and  the  prayer  was  to  enjoin  tiie  de- 
fendants from  proceeding  with  the  enforce- 
ment and  collection  of  the  tax  fl.  fas.;,  that 
the  fi.  fas.  be  decreed  to  be  illegal  and  void; 
that  the  corporate  limits  of  the  dty  of  For- 
syth be  decreed  to  extend  only  one-half  mile 
from  the  courthouse  as  a  center,  for  general 
relief,  and  for  process  against  the  '^CTlty  of 
Forsyth  and  J.  W.  Mays,  Marshal  of  said 
(3ty." 

A  rule  nisi  was  issued ;  and  upon  the  hear- 
ing for  interlocutory  injunction  the  mayor 
and  aldermen  of  the  city  of  Forsjrth  de- 
murred to  the  petition  on  the  grounds  tkat 
the  suit  is  brought  against  ••The  City  of 
Forsyth"  and  not  against  *The  Mayor  and 
Aldermen  of  the  City  of  Forsyth,"  the  corpo- 
rate name  of  the  municipality,  as  provided 
by  the  acts  of  1902,  p.  427;  that  there  is  no 
proper  defendant,  nor  is  there  any  cause  of 
action  set  forth;  and  that  the  petitioners 
have  an  adequate  common-law  remedy.  Suth 
ject  to  Its  demurrer  the  city  of  Forsyth  filed 
its  answer.  The  plaintiffs  then  moved  to 
amend  their  petition  by  scrilLing  the  words 
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'The  City  of  Forqyth**  wherever  It  may  ap- 
pear in  the  petition,  and  substituting  there- 
for "The  Mayor  and  Aldermen  of  the  City 
of  Forsyth,"  and  praying  that  the  mayor  and 
aldermen  of  the  city  of  Forsyth  be  made  a 
party  defendant,  and  that  the  case  proceed 
against  the  municipal  corporation  and  its 
m&rshal,  J.  W.  Mays,  and  that  the  fl.  fas. 
described  in  the  petition  be  decreed  to  be 
void  for  the  reason  that  they  are  issued  in 
the  name  of  the  "City  of  Forsyth,"  instead 
of  ''The  Mayor  and  Aldermen  of  the  City  of 
Forsyth."  This  amendment  was  disallowed. 
The  plaintiffs  then  further  moved  to  amend 
by  striking  the  words  "its  marshal"  from 
the  first  line  of  the  prayer,  and  the  words 
''marshal  of  said  city"  from  the  prayer  for 
process.  This  amendment  was  also  disal- 
lowed. The  case  then  proceeded  to  a  hear- 
ing, and,  after  the  submission  of  evidence, 
the  court  refused  the  injunction.  The  plain- 
tiffs excepted  to  the  refusal  of  the  Injunc- 
tion, and  to  the  disallowance  of  the  amend- 
ments. 

[1]  1.  In  a  suit  against  a  municipality  to 
restrain  the  collection  of  taxes,  the  officers 
of  the  municipality  attempting  to  enforce 
the  collection  of  the  tax  and  the  municipal 
corporation  are  proper  parties;  and,  if  the 
municipal  corporation  is  not  named  original- 
ly a  party  defendant,  it  is  competent  by 
amendment  to  make  it  a  party  in  its  prop- 
er corporate  name.  Gelders  v.  City  of  Fitz- 
gerald, 135  Ga.  400,  69  S.  E.  569.  The  peti- 
tioners sought  to  declare  against  the  munic- 
ipality in  the  first  instance,  but  its  correct 
corporate  name  was  not  given,  and  in  ef- 
fect the  city  was  not  a  party  to  the  action. 
The  suit,  however,  was  not  a  nullity,  because 
the  ministerial  officer  of  the  city  was  a  prop- 
er party,  and  the  city  could  be  made  a  party 
by  amendment.  Qv.  Code  1910,  I  5687.  If 
the  marshal  had  not  been  a  party,  the  suit 
would  have  been  against  the  "City  of  For^ 
syth/'  and,  as  a  corporation  can  be  sued  only 
in  its  corporate  capacity  and  by  its  corporate 
name,  the  suit  would  have  been  a  nullity,  and 
there  would  have  been  nothing  to  amend  by. 
Town  of  East  Rome  v.  City  of  Rome,  129  Ga. 
290,  58  9.  E.  854.  But  the  marshal  was  a 
property  party  to  the  suit,  and  the  petition 
was  amendable  by  adding  the  city  as  a  party 
defendant 

[2]  2.  Indeed,  according  to  the  case  made 
by  the  petition,  the  city  was  not  only  a  prop- 
ter, but  was  a  necessary,  party.  Petitioners 
not  only  sought  to  enjoin  the  collection  of 
specific  fi.  fMi.,  but  also  prayed  for  a  decree 
invalidating  them  and  the  acts  of  the  Legisla- 
ture by  authority  of  which  they  were  Issued. 
The  marshal  is  not  the  general  r^resenta- 
ti79  of  a  municipality,  and  a  decree  against 
\dm  would  only  bind  him  as  to  the  particular 
fl.  fas.  which  he  was  attempting  to  enforce. 
The  petition  is  filed  by  the  plaintiffs  in  be- 
half of  themselves  and  other  ta^ayers  aim- 
dlarly   situatedt   and   the   litigation   is  pA- 


marily  directed  against  the  mnnielpality.  It 
is  a  fundamental  rule  of  equity  that  all  per^ 
sons  interested  in  the  subject-matter  of  a 
suit  should  be  made  i)arties  thereto.  The 
municipality  of  Forsyth  is  vitally  interested 
in  the  attack  on  the  constitutionality  of  the 
legislative  enactments  which  enlarged  its  ter- 
ritory and  its  source  of  munlcii)al  revenue. 
Where  an  injunction  will  affect  property 
rights  or  interests  of  a  municipal  corpora- 
tion, such  municipal  corporation  must  be 
made  a  party  defendant,  and  not  merely  the 
particular  officer  sought  to  be  enjoined.  10 
Enc.  PL  &  Pr.  914;  22  C^c.  914.  The  acting 
marshal  fnight  resign,  die,  or  the  office  might 
otherwise  become  vacant;  and,  if  he  alone 
was  a  party  to  the  decree,  his  successors 
would  not  be  bound.  The  plaintiffs  are  also 
interested  in  having  the  municipality  a  par- 
ty defendant,  since,  if  the  attacks  made  upon 
the  constitutionality  of  the  various  acts 
amendatory  of  the  charter  of  the  municipali- 
ty are  good,  they  will  not  be  put  to  the  ne- 
cessity of  bringing  other  suits  to  restrain 
the  collection  of  taxes  for  each  year  the  tax 
is  sought  to  be  enforced.  The  municipality 
is  a  necessary  party  defendant  to  this  cause ; 
and,  as  the  court  erroneously  refused  an 
amendment  to  make  it  a  party,  the  judgment 
denying  the  interlocutory  injunction  must  be 
reversed  and  the  case  remanded  for  anoth^ 
hearing  after  the  municipality  of  Forsyth  has 
been  duly  made  a  x>arty  defendant  In  its  cor- 
porate name. 

[3]  8.  By  section  20  of  the  act  approved 
December  18,  1902  (Acts  1902,  p.  427),  au- 
thority was  given  to  the  mayor  and  alder- 
men of  the  city  of  Forsyth  to  enforce  by  ex- 
ecution the  collection  of  taxes,  the  executions 
to  be  issued  by  the  clerk  of  the  city,  attested 
in  the  name  of  the  mayor.  The  allegation  In 
the  rejected  amendment  was  that  the  tax  fl. 
fas.  "were  void  for  the  reason  that  they  are 
issued  in  the  name  of  'The  City  of  Forsyth,* 
instead  of  'The  Mayor  and  Aldermen  of  the 
City  of  Forsyth.* "  Nowhere  in  the  record  is 
there  any  allegation  giving  the  substance  of 
the  fi.  fas.  or  a  copy  of  th^n.  The  averment 
of  the  amendment  Is  insufficient  to  show  the 
Invalidity  of  the  fl.  fas.  Where  the  statute 
prescribes  that  a  certain  official  shall  Issuei 
the  execution,  an  omission  to  state  that  the 
execution  Issues  in  the  name  of  the  munic- 
ipality, or  an  error  in  giving  the  corporate 
name  of  the  municipality,  will  not  render 
the  execution  void  If  It  can  be  gathered  ftom 
the  whole  writ  that  It  is  issued  pursuant  to 
the  statutory  authority.  1  Freeman  on  Ex- 
ecutions, S  39.  This  allegation  is  insilffident 
as  a  challenge  that  the  execution  did  not 
show  upon  its  face  that  the  statute  was  not 
complied  with;  and  an  informality  or  ir- 
regularity not  going  to  the  essence  of  the 
writ  will  not  be  regarded  as  vitiating  the 
process.    Black  on  Tax  Titles,  |  202. 

Judgment   reversed.      BEQS9   ^ 
The  other  Justioes  ooncns. 
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SliAPPEY  y.  STJMNBB  6t  aL 
(Supreme  Court  of  Georgia.    Aug.  18^  1911.) 

fSyUahus  by  the  Ocurt.) 

1.  Witnesses  (|  3o9*)— Trial  (8  252*)--Im- 
peachhbnt  op  witness— i nstbtjctionb  on 
bvidencs  impbopeblt  admitted. 

After  a  witness  has  testified  on  the  trial  of 
a  case,  an  indictment,  without  more,  previously 
found,  charging  him  with  embezzlement,  is  in- 
admissible in  evidence  for  the  purpose  of  im- 
peaching him.  See,  in  this  connection.  McOray 
V.  State,  134  Ga.  416,  68  S.  B.  62;  fcinian  v. 
Georgia  Railroad  &  Banking  Co.,  97  Ga.  727  (2), 
25  S.  ¥L  384;  Gardner  v.  State,  81  Ga.  144  (2), 
7  S.  EL  144. 

(a)  After  admitting  the  indictment,  it  was 
error  for  the  court  to  Instruct  the  jury  tiat  it 
could  be  considered  In  passing  upon  the  credi- 
bility of  the  witness. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  JJ  1161,  1162:  Dec  Dig.  |  359;» 
Trial,  Cent  Dig.  S  598;    Dec.  Dig.  f  252.»1 

2.  WiTNEfiSEs  (§  406*)— Impeachment— Rkle- 
VANCY  OF  Evidence. 

Upon  the  trial  of  an  action  Instituted 
against  an  administrator  for  the  purpose  of 
establishing  the  fact  that  the  plaintiff  was  an 
heir  at  law  of  the  defendant's  intestate  and  to 
recover  her  distributive  share  of  the  estate, 
though  as  a  witness  for  the  plaintiff  the  plain- 
tiff's huslMind  had  testified  as  to  friendly  rela- 
tions with  the  intestate,  and  that  during  the 
last  years  of  his  life  the  intestate  had  lived  at 
the  home  of  the  witness,  it  was  error  to  admit 
in  evidence,  over  the  objection  that  it  was  ir- 
relevant, an  execution  in  favor  of  the  adminis- 
trator of  the  deceased  against  plaintiff's  hus- 
band. 

[£}d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1276M279 ;   Dec.  Dig.  {  406.*1 

3.  Tbial  (I  251*)— Instsuotions— Bulbs  of 
Evidence. 

The  provisions  of  avil  Code  1895,  i  5193 
(Code  1910,  I  5780),  as  to  the  admissibility  of 
admissions  of  privies  in  blood,  etc,  and  the  in- 
admissibility of  their  declarations  after  title 
has  passed  out  of  them,  had  no  relevancy  to  the 
case  on  trial,  and  should  not  have  been  given 
in  charge  to  the  jury. 

[ESd.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  SI  587r^95;  Dec.  Dig.  S  251.*] 

4.  Tbial  (|  234*)— lN8TBncnoN&— Rules  of 

JSVIDBNCE. 

There  was  evidence  tending  to  show  that 
the  intestate  had  made  admissions  to  the  effect 
that  the  plaintiff  was  one  of  his  heirs  at  law. 
The  court  instructed  the  jury:  **If  any  admis- 
sions have  been  testified  to  before  you  as  hav- 
ing been  made  as  to  any  matters  material  to 
the  issues  in  this  case,  I  charge  you  that  ad- 
missions should  be  scanned  with  care  and  are 
to  be  considered,  if  at  all,  by  you  in  determin- 
ing the  truth  or  falsity  of  the  issue  to  which 
such  admissions  may  or  may  not  relatd.**  The 
use  of  the  words  "if  at  all'*  might  have  had  a 
tendency  to  mislead  the  jury  into  the  belief  that 
they  might  have  arbitrarily  declined  to  consider 
the  adimssions,  and  it  would  have  been  better 
to  have  omitted  them. 

.  Note.^For  other  cases,  see  TriaL  Dec 
'«.  I  234.*]  ^ 

6.  New  Tbial  (I  157*>— Pboceedinqs  to  Pbo- 
cuBE— Questions  Considebed. 

Certain  grounds  of  the-  motion  for  new 
trial  with  respect  to  newly  discovered  evidence 
and  the  alleged  disqualification  of  certain  ju- 
rors need  not  be  considered,  as  a  new  trial  must 


rod 

DTg.  ( 


be  granted  on  other  grounds,  and  the  questions 
presented  will  not  likely  arise  on  another  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ft  314r-318 ;   Dec  Dig.  |  167.*1 

6.  Weight  of  Evidence. 

The  evidence  did  not  demand  the  verdict. 

7.  Otheb  Assiqnuents  Ovebeuled. 

Ekcept  as  above  stated,  none  of  the  other 
assipiments  of  error  require  the  grant  of  a  new 

EtroT  from  Superior  Court,  Worth  County; 
Frank  Park,  Judge. 

Action  t^  Id.  IL  Slappey  against  G.  B. 
Sumner,  administrator,  and  others.  Judg- 
ment for  defendhnts.  Plaintiff  brings  error. 
Reversed. 

J.  J.  Forehand  and  Shipp  &  Kline,  for 
plaintiff  in  error.  Claude  Payton,  J.  G.  Pol- 
hill,  Mark  Tison,  L.  D.  Passmore,  T.  R.  Per- 
ry, and  J.  H.  Tipton,  for  defendants  in  error. 

ATKINSON,  J.    Judgment  reversed. 

beck;  J^  absent  The  other  Justices  oon- 
cur. 


OK  Ga.  6S2> 
BfERCE^  et  aL  v.  MORGAN. 
(Supreme  Court  of  Georgia.    Aug.  15,  1911.) 

(Syllabu9  "by  the  Court,) 

1.  MoBTOAOBs    (§   32*)— Absolute   Deed    ob 
MoBTaAGl^— Admissibility  of  Evidence. 

A  deed  absolute  in  form  may  be  shown  to 
have  been  made  to  secure  a  debt,  where  the 
maker  remains  in  possession  of  the  land  convey- 
ed,   avil  Code  1010,  i  3268. 

[Ed.  Note.— For  other  cases,  see  Mortgagesi 
Dec  Dig.  I  82.*] 

2.  Vbitdoe  and   Pubchaseb   (f  282*)— Bona 
Fide  Pubchasebs— Notice— Possession. 

Actual  possession  of  land  is  notice  to  the 
world  of  the  right  or  title  of  the  occupant  Pos- 
session of  land  by  the  husband  with  the  wife  is 
presumptively  his  possession,  but  the  presump- 
tion may  be  rebutted.  Civil  Code  1910,  |  45:». 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  540-502;  Dec.  Dig.  i 
232,»] 

3.  Vendob  and  Pubcuaseb  (I  232*)  — Bona 
Fide   Pubchasebs— Notice— Possession. 

A  purchaser  cannot  in  all  cases  rely  blind- 
ly on  the  presumption  of  the  husband's  pos- 
session, if  there  are  other  facts  putting  him 
on  inquiry.  Bates  v.  Harris,  112  Ga.  82,  87  2S. 
E.106. 

[B3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  540-662;  Dec.  Dig.  | 
232.*] 

4.  Vendob  and  Pubchaseb  (I  243*)  —  Bona 
Fide  Pubchasebs— Notice— Possession. 

Suit  to  recover  land  was  brought  against 
a  husband  and  wife,  who  were  both  alleged  to- 
be  in  possession,  and  the  defendants  answered 
that  the  wife  alone  was  in  possession.  The 
plaintiff  claimed  title  under  a  deed  from  the 
wife  to  the  husband,  a  conveyance  from  the  hus- 
band to  a  third  person,  and  one  from  such  third* 
Eerson  to  the  i>iaintiff.  He  testified  that  the 
usband  and  wife  lived  together  on  the  land, 
and  that  before  buving,  he  made  inquiries  of 
the  wife,  and  was  iniormed  that  he  could  buy  it 
and  it  would  be  all  right  The  wife  testified 
that  the  plaintiff  made  no  inquiry  of  her,  but 


•F«r  other  cases  see  same  topio  and  secaoa  NUMBBR  tai  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  lad 
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informed  h«r  that  1m  had  bought  the  place  and 
had  come  to  eee  her  aboat  it.  and  that  she  re- 
sponded that  the  person  to  wnom  she  bad  made 
the  deed  had  done  her  "a  shabby  trick,  because 
they  promised  it  fto  me]  for  a  home  as  long  as 
I  Ifved.*'  Held  that,  nnder  sach  pleadings  and 
evidence,  it  was  error  to  reject  testimony  of  the 
wife  tending  to  show  that  she  had  been  in  ac- 
tual possession  for  about  20  years,  and  was  so 
at  the  time  the  plaintiff  bought  the  land,  that 
the  deed  was  made  by  her  to  secure  a  debt  of 
her  husband,  that  the  amount  of  it  had  been 
tendered  to  the  grantee,  and  that  she  never 
consented  for  the  plaintiff  to  buy  the  property 
from  the  grantee  or  any  one  else. 

(a)  It  is  not  held  that  the  witness  could  testi- 
fy in  mere  general  terms  or  as  to  her  conclu- 
sions, but  that  she  could  testify  to  the  facts  on 
the  subjects  mentioned  in  the  preceding  head- 
note. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  006-^08;   Dec  Dig.  f 

6.  Vendob  and  Pubchabkb   (i  239*)— 'Bona 
Fide  Pubchasers— Title  Acquired. 

If  a  wife  made  a  fee-simple  deed  to  secure 
a  debt  of  her  husband,  it  would  not  be  declar- 
ed void  as  against  a  bona  fide  purchaser  from 
the  grantee  for  value  and  without  notice;  and 
this  18  true,  although  the  amount  of  the  debt 
secured  by  the  deed  may  have  been  tendered  to 
the  grantee  therein  before  he  conveyed  the  land. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ||  683-600;  Dea  Dig. 
f  239.*] 

6w  Admissibilitt   of   S)vidbn€K  —  Dibxction 
OF  Vebdict. 

It  was  error  to  cut  off  the  defendants  from 
seeking  to  prove  their  defense,  and  to  direct  a 
verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   P.  B.  Seabrook,  Judge. 

Action  by  W.  J.  Morgan  against  Wealthy 
Mercer  and  another.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Reversed. 

W.  T.  Burkhalter,  for  plaintiffs  in  error. 
J.  D.  Kirkland  and  Saffold  &  Larsen,  for  de- 
fendant in  error. 

LUMPKIN,  J.    Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con* 
<rur» 


036  Oa.  774) 

CLTATT  V.  TAYLOR. 

(Supreme  Court  of  Georgia.    Aug.  22»  1911.) 

(SyUahui  ly  the  Court,) 

iNJUWcnow  (§  153*)'-RbobivbB8  (8  42*)— Ap- 
pointment —  P&ELIKINABT     INJUNCTION  — 

Conditions. 

Under  the  pleadings  and  the  evidence  there 
was  no  abuse  of  discretion  in  granting  an  in- 
terlocutorv  injunction,  nor  in  appointing  a  re- 
ceiver, it  being  provided  that  sucn  appointment 
was  to  become  effective  only  upon  the  failure 
of  the  defendants  to  give  bond  ^'conditioned  to 
pay  the  plaintiff  his  eventual  condemnation 
money  in  case  said  property  or  any  part  there- 
of Is  found  subject  to  the  plaintiff^  judgment," 
•especially  in  view  of  the  fact  that  it  appears 
from  the  brief  of  counsel  for  the  plaintiff  in 
•error  that  he  "offered  to  consent  to  the  grant- 


ing^ of  the  Injunction,  mud  la  Ttow  of  Ifae  of* 
fer  in  his  plea  as  to  the  gl^bg  of  a  bond. 

[EM.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  838;  Dec.  Dig.  f  163:*  Beceiveza, 
Cent  Dig.  i  eS:    Dec.  Dig.  f  42.*) 

IBrror  from  Superior  Court  Dooly  County; 
U.  y.  Whipple,  Judge. 

Action  by  J.  W.  Taylor  against  J.  J.  Cly- 
att  An  Uiterlocntory  injunction  was  grant- 
ed, and  a  receiver  appointed,  conditionally* 
and  defendant  brings  error.    Affirmed. 

J.  T.  Hill,  J.  W.  Dennard,  and  Robley  D. 
Smith,  for  plaintiff,  in  error.  Folwood  & 
Murray  and  J.  BL  Hall,  for  defendant  In 
ror. 

HOLDEN,  J.    Judgment  affirmed. 


BBCKf  J.,  absent    The  oth»  Josttosi 
cnr. 


(9  Oa.  App.  €28) 

CENTRAL  or  GEORGIA  RY.  CO.  ▼.  ICA- 

CON  RY.  &  UQHT  CO.    (Na  2,991.) 

(Court  of  Appeals  of  Georgia.     June  7,  1911* 
Rehearing   Denied   Sept   11«  1911^ 

(8yttaJ)U9  by  the  CourU) 

1.  iNDBicifiTT    (I    14*)  *- CoNCLUsivxima  or 
E\)BMKR  Adjudication. 

Where  one  of  the  parties  to  a  pending  ac- 
tion claims  that  a  third  person  is  liable  over 
to  him  in  the  event  be  loses  in  the  suit,  and 
vouches  that  person  by  notifying  him  of  tlie 
pendency  of  the  suit  and  living  hnn  opportuni- 
ty to  appear  therein,  the  judgment  in  that  suit 
is  conclusive  on  the  person  vouched  as  to  the 
correctness  of  the  judgment,  but  is  not  con- 
dusive  of  the  fact  that  there  is  such  a  relation- 
ship between  the  person  vouched  and  the  pei^ 
son  vouching  as  that  a  right  of  action  over  ex- 
ists. 

[Ed.  Note.—For  other  cases,  see  Indemnity. 
Cent  Dig.  |  41 ;   Dec  Dig.  %  14.») 

2.  Indemnity  ft  13*)— Contbifution  d  !•>— 
Natube.of  Obligation. 

A  right  of  action  over  against  some  third 
person  for  contribution  or  indemnity  in  favor 
of  the  party  cast  in  a  prior  suit  may  arise  from 
relationships  either  contractual  or  nonc<m- 
tractual. 

[Bd.  Note.—For  other  cases,  see  Indemnity* 
Cent.  Dig.  H  29-35 ;  Dec.  Dig.  i  13:*  OooA 
bution,  C%nt  Dig.  |  1;    Dec  Dig.  |  1.*] 

3.   INDBMNITT     (I     13*)--I]fPLIBD     OONTBAOr— 
LlABIIilTT    OTBB    fob   TOBT. 

Generally  speaking,  one  of  two  or  more 
joint  wrongdoers  has  no  right  of  action  over 
against  those  connected  with  him  In  the  tort 
for  either  contribution  or  indemnity  whera  he 
alone  has  been  compelled  to  satisfy  the  damages 
resulting  from  the  tort  In  some  cases  two  or 
more  persons  may  be  liable  as  joint  wrongdoers^ 
so  far  as  concerns  a  persdn  injured  by  a  tort, 
and  vet  as  among  themselves  the  tort  may  not 
be  joint ;  and  in  some  cases  of  this  Icind  a  right 
of  action  over  may  exist  in  flavor  of  the  one  who 
has  been  compelled  to  pay  the  damages  as  aaainst 
another  who  as  between  them  was  the  sole  an- 
thor  of  the  wrong, 
(a)  Ordinarily,  if  one  person  Is  compelled  ts 

gay  damages  because  of  negligence  imputed  to 
im  as  the  result  of  a  tort  committed  by  an- 
other, he  ma/  maintain  an  action  over  for  Isr 
demnity  against  the  person  whose  wrong  has 
thus  been  Imputed  to  him ;   but  this  is  subject 


•«For  oUier  oases  see  same  topic  and  aeotton  NUMBER  la  Deo.  Dig.  ft  Am.  Z)ig.  KSy  No.  Sertes  *  Mm*9 
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t»  the  proviso  that  no  personal  negUgenoe  of 
his  own  has  Joined  in  canaing  the  injury* 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Big.  H  2»-35 ;   Dec  Dig.  I  IS.*] 

4.  Contribution  (|  5*)— Indemnity  (i  13*)— 

OOMUON   lylABmrT—JOlNT   WBONQDOBB8. 

The  negligence  of  two  persons  may  be  troiy 
ooneurrent,  even  as  among  themselves,  though 
the  negligence  of  the  one  began  antecedently  to 
the  negligence  of  the  other,  and  may,  in  a  great- 
er or  less  degree,  have  induced  It ;  and  in  such 
cases  no  right- of  contribution  or  indemnity  ex- 
ists between  the  wrongdoers.  Where  two  sep- 
arate persons  owe  to  a  third  person  the  same 
concurrent  dutv  as  to  a  particular  thing,  and 
by  reason  of  the  negligent  failure  of  each  and 
both  of  them  to  perform  that  duty,  the  third 
person  is  injured  and  he  sues  only  one  of  those 
who  owed  blm  the  duty  (basing  his  right  of  ac- 
tion solely  upon  the  tortious  state  of  affairs 
brought  about  by  this  joint  and  bommon  neglect 
of  duty)f  and  recovers  damages,  no  action  over 
arises  in  favor  of  the  person  thus  si^jected  to 
the  sole  liability  against  the  other  person  who 
owed  the  same  auty. 

[E3d.  Note.— For  other  cases,  see  Contribn* 
tion,  Dec.  Dig.  §  5  ;*  Indemnity,  Cent.  Dig.  || 
2S^5 ;  Dec.  Dig.  §  13.*] 

6b  indkmnitt   (|  14*^  -*  conclusivsnkss  -*- 
Mattebs  Concluded. 

Where  a  right  of  action  over  against  a 
third  person  is  asserted  bv  the  defendant  in  a 

S^rior  tort  action  who  has  been  compelled  by  the 
udgmcnt  thereon  to  pay  damages,  the  plaintiff 
n  the  second  action  is  estopped  from  showing 
that  the  causes  alleged  in  the  prior  action  were 
not  the  true  causes  of  the  damage.  The  only 
theory  on  which  the  second  suit  in  such  a  case 
can  proceed  is  that  the  judgment  in  the  first 
case  was  based  on  a  correct  fmding  of  the  facts, 
and  that  that  state  of  facts,  taken  in  connection 
with  the  relationship  of  the  parties  to  the 
second  suit  as  to  that  state  of  facts,  is  such  as 
to  give  an  action  over  in  favor  of  the  one  as 
against  the  other. 

fEd.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  |  14 ;   Dec  Dig.  i  14,*] 

Error  from  City  Court  of  Maoon;  Robt 
Hodg«B,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  the  Macon  Railway  ft 
Light  Comfpany.  Judgment  for  def^idant, 
and  plaintiff  brings  error.    AfElrmed. 

Minor,  ^ho  was  an  employ^  of  the  Cen- 
tral of  Georgia  Railway  Company,  was  kill- 
ed through  an  electric  shock  which  he  re; 
celved  while  attempting  to  unload  coal  from 
a  chute  into  a  locomotive  tender.  The, 
apron  of  the  chute  was  to  be  lowered  by  a 
steel  cable  which  Minor  paught  hold  of. 
An  electric  wire  leading  to  an  arc  lamp 
had  been  fastened  upon  the  chute.  This 
wire  sagged  against  the  cable,  and  the  in- 
sulation had  become  worn  or  was  original- 
ly inadequate,  so  that  the  current  leaked 
from  the  electric  wire  to  the  cable,  and 
when  Minor,  standing,  on  the  engine  tender. 


reached  and  touched  the  cable  Uf  lower  the   ry,  Hall  ft  Roberta,  for  defendant  in  apror. 
apron  of  the  chute,  he  completed  the  cir- 


cuit, and  was  killed.  His  widow  sued  the 
railway  company  on  account  of  the  homl* 
dde,  and  recovered  a  Judgment,  which,  on 
review,  was  sustained  by  this  court  See 
Central  of  Oa.  Ry,  Co.  v.  Minor,  2  Ga.  App. 


804,  60  S.  Eb  81,  where  a  somewhat  ftoller 
report  of  the  facts  is  given*  As  diadosad 
by  the  opinl<«  in  that  case,  "whether  the 
wires  were  unsafely  located  in  the  begin- 
ning, whether  the  railroad  company  by  or- 
dinary care  could  have  discovered  this  fact, 
whether  an  inspection,  reasonable  under  all 
tiie  drcumstances,  would  have  disclosed  the 
probability  of  danger,  were  the  questions 
involved;  and  as  to  these  things  there  was 
evidence  pro  and  con."  While  that  suit 
was  pending  the  railway  company  furnished 
a  copy  of  the  plaintiff's  petition  to  the  Ma- 
con Railway  &  Light  Company,  and  re- 
quested them  In  writing  to  defend  the  ac^ 
tion  on  the  ground  that,  If  any  liability 
existed,  the  railway  company  had  a  right  of 
action  orer  against  the  light  company.  The 
present  action  was  brought  by  tlie  railway 
company  against  the  light  company  to  re- 
cover the  amount  of  the  judgment  It  was 
forced  to  pay,  together  with  costs  and  ex- 
poises  incurred  in  connection  with  the  de- 
fense of  the  suit  On  the  trial  it  appeared 
that,  while  the  are  lamp  and  the  wires 
leading  thereto  were  located  on  the  rail- 
way company's  property  and  were  used  by 
it  for  the  lighting  of  its  switchyards,  they 
were  erected  by  the  light  company  and  be- 
longed to  it  The  contract  between  the  two 
companies  was  In  evidence,  and  provided,  so 
far  as  is  here  material,  that  the  light  com- 
pany would  furnish  the  lamps  and  the  cur- 
rent for  the  lighting  agreed  on  at  a  specified 
price.  The  railway  company's  agent  desig- 
nated the  places  where  the  lights  were  to 
be  placed,  and  the  light  company's  employ^ 
placed  them  there.  The  railway  company's 
agent  made  some  protest  against  the  placing 
of  the  light  wires  on  the  coal  chute,  but, 
after  some  assurance  from  one  of  the  elec- 
tricians of  the  light  company  as  to  the 
safety  of  so  doing,  allowed  it  The  evi- 
dence authorized  a  finding  that  the  wires 
were  negligently  placed  upon  the  coal  chute; 
also  that  there  had  been  negligence  in  in- 
specting them,  and  in  allowing  the  insulation 
to  become  worn;  also,  that  the  light  com- 
pany had  allowed  its  circuit  to  become 
''grounded*'  in  some  other  place  whereby 
contact  with  the  wire  was  rendered  especial- 
ly dangerous.  The  record  of  the  former  strit 
was  introduced  in  evidence  and  the  touch- 
ing of  the  light  company  regularly  shown. 
The  court  granted  a  nonsuit,  and  on  excep- 
tion to  this  Judgment  the  case  reaches  this 
court 

fL  (X  Jordan,  for  plaintiff  In  error.    Gqer- 


POWELU  J.  (aftM*  stating  tha  facts  as 
above).  [1]  Codii^ing  a  common-law  doctrine. 
Civ.  Code  1910»  |  6881,  declares:  "Where  a 
defendant .  ony  have  a  remedy  over  against 
another,  and  vouches  him  into  court-  by  gir- 


•Tor  other  caiea  see  tame  topic  and  Motion  NUMBER  la  Dec.  Dig.  Jk  Am.  Dig.  K«y  No.  Soriee  a  R«p'r  ladtzes 
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ixkg  him  notice  of  tbe  peidency  of  the  salt, 
the  judgment  rendered  therein  will  be  con- 
eluslTe  upon  the  party  Touched,  as  to  the 
amount  and  right  of  the  plaintiff  to  recover/' 
The  steps  necessary  to  Touch  the  present  de- 
fendant were  regularly  taken,  and  the  judg- 
ment against  the  present  plaintiff  was  duly 
rendered  against  it  as  defendant  in  the  for- 
mer suit,  80  In  the  present  case  the  sole 
question  Is,  "Does  the  present  plaintiff  have 
a  remedy  OTor  against  the  presoit  defend- 
ant?^ The  former  judgment  does  not  answer 
this  question. 

[2]  2.  The  right  of  one  who  has  had  a  judg- 
ment rendered  against  him  to  maintain  an 
action  OTer  against  a  thii^  person  may  arise 
from  relations  contractual  or  noncontractual 
existing  between  the  two.  The  duty  to  in- 
demnify may  arise  from  some  express  or 
Implied  agreement  to  Indemnify,  or  may  arise 
by  operation  of  law,  independently  of  con- 
tract The  natural,  legal,  and  proximate  re* 
suit  of  a  tort  committed  by  A.  may  be  to  sub- 
ject B.  to  legal  liability  and  to  a  necessity  to 
respond  in  damages  to  some  third  person,  say 
0.,  and  in  some  such  cases  B.,  when  subject- 
ed to  liability  by  C,  may  recoTer  from  A. 
the  amount  of  tlie  damage  which  has  thus 
been  caused  to  him.  Familiar  examples  of 
contractual  right  of  action  OTer  are  to  be 
found  in  cases  where  the  loser  in  the  first 
action  holds  the  warranty  of  a  third  person 
or  holds  his  agreement  to  indemnify. 

The  pres^it  case  proceeds  ex  delicto.  The 
petition  alleges  no  warranty  or  contract  for 
Indemnity,  but  bases  the  right  of  the  railroad 
company  to  recoTer  oTer  against  the  light 
company  exclusiTely  upon  acts  of  negligence 
— ^negligent  installation  of  the  wires,  negli- 
gent failure  to  insulate  them  properly,  negli- 
gent failure  to  make  adequate  inspections, 
the  negligent  allowing  of  the  electric  circuit 
to  become  grounded.  Hence  we  must  deter- 
mine whether  through  one  or  more  of  these 
alleged  torts  (here  arose  in  faTor  of  the  rail- 
way company  a  right  of  action  oTer  against 
the  light  company  on  the  theory  that  the 
loss,  which  the  railway  Incurred  through  its 
employe's  widow  establishing  liability  against 
it  on  account  of  her  husband's  death,  can 
be  considered  as  damages  naturally,  legally, 
and  proximately  flowing  to  the  railway  com- 
pany from  the  light  company's  wrongful 
acts.  To  state  it  somewhat  differently,  was 
the  railway  company  in  the  first  suit  sub- 
jected to  liability,  not  for  its  own  immediate 
wrong,  but  solely  because  of  the  wrong  of  the 
light  company? 

[8]  3.  In  approaching  the  consideration  of 
the  questions  just  proposed,  it  is  well  to  no- 
tice at  the  out-set  a  doctrine  too  well  settled 
to  admit  of  doubt  or  to  require  the  citation 
of  authority.  It  is  the  general  rule  that, 
where  a  person  has  been  damaged  by  the 
concurrent  negligence  of  two  or  more  joint 
wrongdoers,  he  may  sue  either  one  or  more, 
or  all  of  them,  and  that,  if  he  sues  only 
one  or  only  a  part  odC  them,  those  so  sub- 


jected to  liability  can  claim  no  contribution 
from  those  not  sued;  and  in  sudi  cases  it  is 
unquestionable  that  no  right  of  action  oTer 
ordinarily  exists.  But  there  may  be  cases  in 
which  a  person  who  has  suffered  loss  or 
damage  may  have  the  right  to  sue  two  per- 
sons as  if  they  were  joint  wrongdoers,  with- 
out their  being,  as  among  themselTes,  joint 
wrongdoers.  A.'s  servant,  B.,  negligently  in- 
jures C.  in  the  performance  of  A.'s  work. 
From  G.'s  standpoint,  A.  and  B.  are  joint 
wrongdoers,  but  as  among  themselves  B.  is 
the  wrongdoer  and  A.  is  subjected  to  liabili- 
ty merely  by  the  doctrine  of  respondeat  su- 
perior; so  that,  if  C.  sues  A.  alone  and  com- 
pels him  to  pay  the  damage,  A.,  in  turn, 
may .  compel  B.  to  indemnify  him  for  the 
loss.  So  in  this  class  of  cases  it  is  always 
relevant  to  Inquire,  ''Whose  wrong  really 
caused  the  damage?"  For,  if  it  is  a  joint 
wrong  as  between  those  whom  the  person 
originally  damaged  might  have  held  liable, 
no  right  of  contribution  or  indemnity  sur- 
vives to  the  one  whom  the  person  damaged 
has  subjected  to  the  sole  liability.  Thus,  al- 
though, as  stated  above,  a  master  may  some- 
times have  a  right  of  action  over  against  a 
servant  because  of  whose  negligent  act  he 
has  been  subjected  to  liability  to  a  third  per- 
son, this  is  not  the  case  where  the  master's 
own  negligence  has  concurred  with  that  of 
his  servant  in  creating  the  liability.  General- 
ly speaking,  a  right  of  action  over  in  such 
cases  exists  only  where  the  negligence  of 
him  who  has  been  compelled  to  satisfy  the 
damages  is  Imputed  or  constructive  only, 
and  the  negligence  of  him  against  whom  the 
remedy  over  is  asserted  was  actual  or  more 
immedlattiy  causal. 

[4]  4.  The  very  able  argument  of  counsel 
for  the  plaintiff  in  error  and  the  examination 
of  the  many  cases  dted  on  his  excellent 
brief  have  convinced  us  that  the  widow  of 
the  decedent.  Minor,  could  have  sued  the 
light  company  in  the  first  instance,  and  have 
recovered  for  the  homicide.  That  company 
was  using  for  its  purposes  a  dangerous  cur- 
rent of  electricity  at  a  place  where  the  de- 
cedent and  other  employ^  of  the  railway 
company  were  expected  to  be,  and  from  this 
fact  arose  the  duty  upon  the  light  company 
of  exercising  due  care  to  prevent  the  cur- 
rent's escaping  and  doing  damage.  The 
breach  of  this  duty  resulting  in  the  homi* 
cide  would  have  given  the  widow  a  right 
of  action  against  the  light  company.  But 
the  fact  that  the  light  company  owed  the 
decedent  this  duty,  and  that  a  breadi  of 
this  duty  caused  the  damage,  does  not  neces- 
sitate the  holding  that  its  wrong  alone  Is 
to  be  considered  as  the  proximate  cause  of 
the  injury,  either  as  between  the  decedent's 
widow  and  the  two  companies  involved  in 
the  case,  or  as  between  the  two  companies 
themselves.  After  carefully  considering  the 
facts  of  the  case  in  the  light  of  numerous 
authorities  on  the  general  question,  the  case 
looks  thus  to  us:    When  the  light  company 
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Installed  these  dangerous  appliances  In  the 
defendant's  switchyards,  they  became  the 
instrumentalities  of  two  hnslnesses,  the  light 
company's  business  of  furnishing  light  and 
the  railway  company's  business  of  making 
up  and  operating  trains.  The  decedent  who 
was  employed  to  work  in  these  yards  sus- 
tained such  a  relationship  to  this  matter 
which  primarily  and  contractually  concerned 
only  the  two  companies  as  that  the  law  im- 
posed upon  both  companies  a  joint  and  ser- 
oral  duty  owing  to  him  to  see  that  these 
wires  should  be  kept  in  reasonably  safe  con- 
dition.  As  to  him,  the  light  company  had 
no  right  to  install  these  dangerous  wires  or 
to  maintain  them,  and  the  railroad  company 
had  no  right  to  allow  them  to  be  installed 
and  maintained  as  a  part  of  its  plant,  except 
on  the  condition,  applicable  alike  to  each 
of  the  companies,  that  reasonable  care  would 
be  taken  to  safeguard  the  decedent  from  in- 
jury through  them.  The  judgment  in  ,the 
former  case  was  as  against  the  plaintiff,  in 
the  present  case,  a  conclusive  finding  of  one 
or  more  of  the  following  facts:  That  It 
allowed  the  wires  to  be  installed  in  a  neg- 
ligent, manner  in  the  first  instance;  that  it 
was  neglectful  in  allowing  them  to  remain 
where  they  were,  after  the  insulation  had 
worn  away;  that  it  was  neglectful  as  to  in- 
spection; and  that  one  or  more  of  these 
things  was  the  proximate  cause  of  the  homi- 
cide. The  railway  company  does  not  sue  the 
light  company  in  the  present  case  for  the 
breach  of  any  contract  on  its  part  to  in- 
stall the  wires  in  a  proper  manner,  or  to 
maintain  them  or  to  inspect  them^  but  sues 
because  that,  company  was  guilty  of  sub- 
stantially the  same  tortious  delinquency  as 
It  itself  had  committed.  Thus  viewed,  the 
case  seems  to  be  on  all  fours  with  the  case 
of  Union  Stockyards  CJo.  v.  C,  B.  &  Q.  B. 
Co.,  196  U.  S.  217,  26  Sup.  Ct  226,  49  L. 
E}d.  453.  In  that  case  the  Circuit  Court  of 
Appeals  certified  to  the  United  States  Su- 
preme Court  the  following  question:  "Is 
a  railroad  company  which  delivers  a  car  in 
bad  order  to  a  terminal  company — that  Is, 
under  contract  to  deliver  it  to  its  ultimate 
destination  on  its  premises  for  a  fixed  com- 
pensation, to  be  paid  to  it  by  the  railroad 
company — ^liable  to  the  terminal  company  for 
the  damages  which  the  latter  has  been  com- 
pelled to  pay  to  one  of  its  employes  on  ac- 
count of  injuries  he  sustained  while  in  the 
customary  discharge  of  his  duty  of  operat- 
ing the  car,  by  reason  of  the  defect  in  it, 
in  a  case  in  which  the  defect  is  discover- 
able upon  reasonable  inspection?"  Accompa- 
nying the  question  and  for  the  purpose  of 
illustrating,  it  was  a  statement  of  the  facts 
as  follows:  "The  plaintilT,  the  stockyards 
company,  is  a  corporation  which  owns  stock- 
yards at  South  Omaha,  Neb.,  railroad  tracks 
appurtenant  thereto,  and  motive  power  to 
operate  cars  for  the  purpose  of  switching 
them  to  their  ultimate  destinations  in  its 
yards  from  a  transfer  track  which  connects 


its  tracks  with  the  railways  of  the  defend- 
ant, the  Burlington  Company.  The  Burl- 
ington Company  is  a  railroad  corporation 
engaged  in  the  business  of  a  conunon  carrier 
of  freight  and  passengers.  The  defendant 
places  the  cars  destined  for  points  in  the 
plaintUTs  yards  on  the  transfer  track  ad- 
jacent to  the  premises  of  the  plaintiff,  and 
the  latter  hauls  them  to  their  points  of  des- 
tination in  its  yards  for  a  fixed  compensa- 
tion^ which  is  paid  to  it  by  the  defendant 
The  plaintilT  receives  no  part  of  the  charge 
to  the  shipper  for  the  transportation  of  the 
cars,  but  the  defendant  contracts  with  the 
shipper  to  deliver  the  cars  to  their  places 
of  ultimate  destination  in  the  plaintiff's 
yards,  and  receives  from  the  shipper  the 
compensation  therefor.  The  defendant  de- 
livered to  the  plaintiff  upon  the  transfer 
track  a  refrigerator  car  of  the  Hanmiond 
Packing  Company,  used  by  the  defendant 
to  transport  the  meats  of  that  company,  to 
be  delivered  to  that  company  by  the  plain- 
tiff in  its  stockyards.  This  car  was  in  bad 
order,  in  that  the  nut  above  the  wheel  upon 
the  brake  staff  was  not  fastened  to  the 
staff,  although  it  covered  the  top  of  the 
staff,  and  rested  on  the  wheel  as  though  it 
was  fastened  thereto,  and  this  defect  was 
discoverable  upon  reasonable  inspection. 
The  plaintiff  undertook  to  deliver  the  car 
to  the  Hammond  Company,  and  send  Bd- 
ward  Goodwin,  one  of  its  servants,  upon  it 
for  that  ptlrpose,  who,  by  reason  of  this 
defect,  was  thrown  from  the  car  and  injured 
while  he  was  in  the  discharge  of  his  duty. 
He  sued  the  plaintiff  and  recovered  a  judg- 
ment in  one  of  the  district  conrts  of  Ne- 
braska for  the  damages  which  he  sustained 
by  his  fall,  on  the  ground  that  it  was  caused 
by  the  negligence  of  the  stockyards  company 
in  the  discharge  of  its  duty  of  inspection  to 
its  employ^.  This  judgment  was  subsequent^ 
ly  affirmed  by  the  Supreme  Court  of  Ne- 
braska (Union  Stockyards  Co.  t.  Goodwin, 
57  Neb.  188,  77  N.  W.  367),  and  was  paid 
by  the  plaintiff."  The  Supreme  Court,  con- 
ceding for  the  sake  of  the  argument  that 
the  injured  employ^  could  have  sued  either 
company  or  both  of  them,  said:  "The  case 
then  stands  in  this  wise:  The  railroad  com- 
pany and  the  terminal  company  have  been 
guilty  of  a  like  neglect  of  duty  in  failing 
to  properly  inspect  the  car  before  putting 
it  in  use  by  those  who  might  be  injured 
thereby.  We  do  not  perceive  that  because 
the  duty  of  inspection  was  first  required 
from  the  railroad  company  that  the  case  is 
thereby  brought  within  the  class  which  hold 
the  one  primarily  responsible,  as  the  real 
cause  of  the  injury,  liable  to  another  less 
culpable,  who  may  have  been  held  to  re- 
spond for  damages  for  the  injury  inflicted. 
It  is  not  like  the  case  of  the  one  who 
creates  a  nuisance  in  the  public  streets,  or 
who  furnishes  a  defective  dock,  or  the  case 
of  the  gas  company,  where  it  created  the 
condition  of  onsafety  by  its  own  wrongful 
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act,  or  the  case  of  tlio  defectlTe  boiler,  wtildi 
blew  oat  because  it  would  not  stand  the 
preesure  warranted  by  the  manufacturer. 
In  all  these  cases  the  wrongful  act  of  the 
one  held  finally  liable  created  the  unsafe 
or  dangerous  condition  from  whicA  the  in- 
Jury  resulted.  The  principal  and  moving 
cause,  resulting  In  the  injury  sustained  was 
the  act  of  the  first  wrongdoer,  and  the  other 
'has  been  held  liable  to  third  i^rsons  for 
failing  to  discover  or  correct  the  defect 
caused  by  the  positive  act  of  the  othor.  In 
the  present  case  the  negligence  of  the  par- 
ties has  been  of  the  same  character.  Both 
the  railroad  company  and  the  terminal  com- 
pany failed  by  proper  inspection  to  discover 
the  defective  brake.  The  terminal  compa- 
ny because  of  its  fault  has  been  held  liable 
to  one  sustaining  an  injury  thereby.  We 
do  not  think  the  case  comes  within  that 
exceptional  class  which  permits  one  wrong- 
doer who  has  been  mulcted  in  damages  to 
recover  indemnity  or  contribution  from  an- 
other. For  the  reasons  stated,  the  ques- 
tion propounded  will  be  answered  in  the 
negative."  In  the  course  of  the  opinion  the 
cases  of  Washington  Gaslight  Co.  v.  District 
of  Columbia,  161  U.  S.  316,  16  Sup.  Ct 
664,  40  L.  Ed.  712,  Oceanic  Steam  Nav.  Co. 
V.  Compania  Transatlantica  Espanola,  134 
N.  Y.  461,  31  N.  E.  987,  30  Am.  St  Bep. 
686,  Gray  v.  Boston  Gas  Light  Co.,  114 
Mass.  149,  19  Am.  Bep.  324,  and  Boston 
Woven  Hose  Co.  v.  Kendall,  178  Mass.  232, 
69  N.  B.  667,  61  L.  B.  A.  781,  86  Am.  St. 
Bep.  478,  are  distinguished  from  cases  such 
as  the  one  then  before  that  court,  and  such 
as  the  one  now  before  this  court 

[8]  6.  Counsel  for  the  plaintiff  In  error 
stresses  the  fact  that  It  appears  from  the 
testimony  that  the  probable  cause  of  the 
homicide  in  this  case  was  the  fact  that  at 
some  point  on  the  light  company's  lines  out- 
side of  the  railroad  yards  the  wire  has  be- 
come grounded,  and  that  but  for  this  fact 
the  touching  of  the  wire  against  the  cable 
at  the  coal  chute  would  not  have  done  any 
harm,  that  electricity  is  harmless  until  a 
circuit  is  completed,  and  that  unless  the 
wire  had  been  grounded  elsewhere,  the  fact 
that  the  body  of  the  deceased  employ^  sup- 
plied the  connection  between  the  cable  and 


ground  would  not  have  completed  the  cir- 
cuit Concede  that  tliis  is  so,  and  still  the 
right  of  an  action  over  Is  not  established. 
The  present  plaintiff  was  not  mulcted  in 
damages  in  the  tormee  case  because  of  tiie 
grounding  of  the  wire  elsewhere.  If  that 
fact  existed  and  was  an  act  of  negligoice 
and  was  the  sole  proximate  cause  of  the  in- 
jury, thai  the  situation  is  simply  that  the 
jury  in  the  first  case  by  reason  of  the  full 
facts  being  undisclosed  held  the  wrong  per- 
son liable.  Of  course,  the  very  nature  of  the 
right  of  an  action  over  in  such  cases  re- 
quires that  the  second  actlMi  shall  proceed 
in  the  theory  that  the  jury  found  correctly 
in  the  first  case  as  to  the  facts  giving  rise 
to  the  cause  of  action  therein .  asserted* 
If  the  jury  made  a  mistake  in  saying  that 
the  railway  company's  negligence  as  to  the 
erection,  maintenance,  and  inspection  of  the 
wires  was  the  direct  and  proximate  cause 
of  the  decedent's  death,  and  held  that  com- 
pany liable  when  it  should  not  have  been 
held  liable,  then  the  error  of  the  jury,  and 
not  the  act  of  the  present  defendant  has 
caused  the  present  plaintiff  the  loss  sued 
for,  namely,  the  amount  expended  in  paying 
off  the  judgment  in  the  former  suit  But, 
even  if  this  were  not  true,  still  under  the 
theory  of  fact  here  presented  the  light  com- 
pany's negligence  in  allowing  the  wire  to 
become  grounded  elsewhere  would  not  have 
caused  the  homicide  in  this  case.  If  the 
negligence  for  which  the  jury  held  the  pres- 
ent plaintiff  liable  had  not  concurred  with 
it  if  th^  wire  had-  not  been  allowed  to  sag 
and  come  in  contact  with  the  wire  cable,  if 
the  proper  inspection  had  bi^n  made  as  to 
the  portion  of  the  wire  located  in  the  rail- 
way yards.  Hence,  In  this  view  of  the 
case  the  negligence  was  truly  concurring, 
and  there  can  be  no  action  over  for  con- 
tribution or  indemnity. 

We  have  read  a  great  many  cases  bearing 
more  or  less  directly  on  the  general  ques- 
tion presented,  and,  after  considering  them 
all,  we  cannot  escape  the  conclusion  that 
the  case  is  squarely  within  the  doctrine  of 
the  case  of  Union  Stockyards  Go.  v.  C,  B.  & 
Q.  It  Co.,  supra;  and  while,  of  course,  thai 
decision  is  not  absolutely  binding  on  ui| 
still  it  is  very  persuasive  authority* 

Judgment  affirmed. 
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(8»  8.  C.  480) 

TAOGART  et  ai  j.  TAGGART. 

(Supreme  Court  of  South  Oaroliaa.     Sept  11, 

IWl,) 

L  Slavsb  (I  25*)— Si^VB  Mabuaqv— liBom- 

MACT  OF  ISSUB. 

Whether  the  issue  of  a  slave  marriage  is 
le^timate  depends  on  whether  there  was  a  mor- 
iJ  marriage  between  its  natural  parents  in 
slavery,  and  whether  the  father  recognized  the 
issue  as  his  son  after  the  enactment  of  the  stat- 
ute of  December  21,  1865  (13  St  at  Large,  p. 
291). 

[Ed.  Note.— For  other  cases,  see  Slaves,  Gent 
Dig.  ft  115 ;  Dec  Dig.  |  25.*] 

2.  TBZAL   («   404*)— riNDINOB— OONSTBUOnOW. 

A  final ng  in  a  partition  action  involving 
the  legitimacy  of  a  child  of  a  slave  marriai^e 
that  the  testimony  of  a  certain  witness,  "elimi- 
nating the  part  thereof  founded  upon  hearsay, 
is  not  sufficient  to  establish  a  moral  marriage,'* 
did  not  involve  a  ruling  that  reputation  was  in- 
competent to  prove  marriage  or  pedigree;  it 
not  api)earing  what  part  of  the  testimony  was 
excluded  as  hearsay. 

[Ed.  Note.— For  other  cum,  aee  Trial,  Dec 
Dig.  I  404.*] 

8.  Appeal  and  Erbos  (ft  926*)  —  Pbbsuhp* 
TiONs— Action  of  Trial  Coubt. 

Where  a  part  of  a  witness'  testimony  was 
inadmissible  as  hearsay,  and  it  cannot  be  de- 
termined from  the  record  on  appeal  what  part 
of  .tbe  testimony  was  excluded  as  hearsay,  the 
decree  merely  reciting  the  elimination  of  a 
part  thereof  as  hearsay,  it  must  be  presumed 
that  the  part  excluded  was  inadmissible. 

[Ed.  Notc^Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {ft  3735-^747;  Dec  Dig.  ft 
92a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;  8.  W.  G.  Bhipp,  Judge. 

••To  be  oflaclally  reported." 

Action  by  Beseie  Taggart  and  others 
against  Reese  Taggart  From  the  Judgment 
plaintiff  Lonnle  Sailes  and  defendant  appeal. 
Affirmed. 

Wm.  N.  Graydon  and  B.  L.  Richardson,  for 
plaintiffs.    Wm.  F.  Greene,  for  defendant 

HYDRICK,  J.  This  action  was  brought 
to  partition  a  tract  of  land,  owned  by  Wash 
Taggart,  deceased,  among  his  heirs.  The  de- 
fendant Reese  Taggart,  claims  to  be  the 
sole  owner  of  the  land  under  an  agreement, 
which  he  alleges  his  father  made  with  him, 
whereby  his  father  agreed  to  devise  the  land 
to  him,  subject  to  the  support  of  his  mother 
for  life,  If  he  would  live  with  him  and  help 
him  pay  for  It,  which  he  alleges  he  did. 

[1]  The  only  other  question  is  whether 
Lonnle  Sailes  Is  an  heir  of  Wash  Taggart 
She  is  the  daughter  of  Tom  Taggart,  deceas- 
ed, who,  it  is  alleged,  was  the  son  of  Wash 
Taggart  by  Caroline  Foster.  Whether  Tom 
was  the  legttlmate  son  of  Wash  and  Caroline 
depends  upon  whether  there  was  a  moral 
marriage  between  them  durli^g  slavery  time, 
and  whether  Wash  recognized  Tom  as  his 
son  after  the  passage  of  the  act  of  December 
21,  1865  (13  St  at  Large,  p.  291).  Watson  v. 
Ellerbe,  77  S.  C.  232,  57  S.  |B.  855.    The  mas- 


ter, to  whom  the  Issues  of  law  and  f^ct  were 
referred,  reported  that  the  defendant,  Reese 
Taggart  had  failed  to  establish  the  agree- 
ment under  which  he  claims  the  land,  and 
that  the  evidence  failed  to  establish  a  moral 
marriage  between  Wash  and  Caroline  previ- 
ous to  the  birth  of  Tom.  He  therefore  rec- 
ommended that  the  land  be  partitioned  be- 
tween the  plaintiffs,  except  Lonnle  Sailes, 
and  the  defendant,  Reese  Taggart  This  re- 
port was  confirmed  by  the  drcnit  court. 
The  exceptions  of  Lonnie  Sailes  and  Reese 
Taggart  which  raise  questions  of  fact  are 
overraled.  A  careful  consideration  of  the  ev- 
idence falls  to  convince  us  that  the  prepon- 
derance of  it  is  agahist  the  findings  of  the 
circuit  court. 

[2, 3]  One  of  the  exceptions  of  Lonnie 
Sailes  raises  a  question  of  law,  to  wit,  that 
the  court  erred  in  excluding  certain  testi- 
mony as  hearsay.  The  part  of  the  decree 
upon  which  this  exception  is  based  reads  as 
follows:  ''Certainly  the  testimony  of  Mary 
H.  Taggart  taken  at  the  last  reference,  elim- 
inating the  part  thereof  founded  upon  hear- 
say. Is  not  sufficient  to  establish  a  moral 
marriage.*'  Appellant  contends  that  hear- 
say— that  is,  reputation — is  competent  to 
prove  marriage,  pedigree,  etc.  It  does  not 
appear  that  the  circuit  court  held  otherwise. 
It  cannot  be  said,  from  the  sentence  above 
quoted  from  the  decree.  Just  what  part  of  the 
testimony  of  Mary  H.  Taggart  the  circuit 
court  eliminated  as  hearsay.  But  there  was 
a  part  of  her  testimony  which  was  inadmis- 
sible, even  under  the  exception  to  the  rule 
against  hearsay  evidence,  under  which  that 
kind  xyt  evidence  is  admitted  to  prove  mar- 
riage, pedigree,  etc.  We  must  assume,  there- 
fore, that  the  court  excluded  only  what  vras 
inadmissible.  But,  even  if  all  her  testimony 
is  admitted,  we  cannot  say  that,  when  its 
own  inconsistencies  are  considered,  and  when 
it  is  taken  in  connection  with  the  other  testl* 
mony  In  the  case,  it  makes  the  evidence  pre- 
ponderate in  favor  of  a  moral  marriage  be- 
tween Wash  and  Caroline  before  the  birth  of 
Tom. 

JONES,  a  Jn  GAR7,  A.  J^  and  WOODS, 
J.,  concur. 


(»  S.  G.  470) 
SENECA  CO.  V.  CRENSHAW. 

(Supreme  Court  of  South  Carolina.     Sept  6» 

1911.) 

1.  Sales  (|  368*)— Action  fob  Pbick— Own- 
ership  or   DEBT^—EvIDBNCB— COBPOBATIONB 

—Change  of  Name. 

No  question  for  the  jurv  as  to  whom  de- 
feikdant's  debt  for  goods  sold  him  belongs  is 
raised  by  the  fact  that  the  seller  contracted  in 
one  corporate  name,  and  the  action  is  broiH'bt 
by  plaintiff  in  another  corporate  name;  there 
being  in  evidence  the  charter,  and  its  amend- 
meuts  showing  that-  the  name  of  a  corporation 
had  heen  changed-  from  that  in  which  the  sale 
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was  made  to   that   in   which   the   action   was 
brought. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  363.*] 

2.  Sales  (|  113*)  —  Rescission  —  Return  of 
Goods. 

The  contract  for  sale  of  goods  by  plaintiff 
to  defendant  having  provided  that  the  order 
should  ndt  be  subject  to  countermand,  reship- 
ment  of  the  goods  by  defendant  to  plaintiff 
would  not  affect  his  liability  for  the  price,  in 
the  absence  of  proof  that  plaintifiE  accepted  or 
agreed  to  accept  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  113.*] 

8.  Principal  and  Agent  (|  22*)— Proof  of 

AOENOT. 

Agency  cannot  be  proved  merely  by  one's 
declaration  that  he  was  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  S  40 ;    Dec.  Dig.  §  22.*] 

4.  Appeal  and  Error  (§  1051*)— Harmless 
Error. 

Any  error  in  admitting  an  irregular  depo- 
sition was  harmless,  there  having  otherwise  been 
complete  documentary  proof  of  plaintiff's  case, 
and  no  evidence  of  a  defense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |§  4161-4170;  Dec.  Dig.  § 
1051.*] 

Appeal  from  Gommon  Pleas  Gircult  Gourt 
of  Lancaster  Gounty;  Ernest  Moore,  Special 
Judge. 

"To  be  oflQcially  reported." 

Action  by  the  Seneca  Company  against  E. 
li.  Grenshaw.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

J.  Harry  Foster,  for  appellant  B^  B.  Al- 
llBon,  for  respondent 

WOODS,  J.  In  this  action  on  a  written 
contract  for  the  sale  of  goods  the  presiding 
Judge  directed  a  verdict  in  favor  of  the  plain- 
tiff, the  seller,  for  $36  and  interest  thereon. 

[1]  The  exception  assigning  error  in  not 
submitting  to  the  Jury  as  an  issue  of  fact 
-whether  the  debt  was  due  to  the  Seneca 
Ghemical  &  Stock  Food  Gompany,  and  not 
the  plaintiff,  the  Seneca  Gompany,  is  with- 
out merit  The  contract  was  made  and  the 
goods  sold  under  the  former  corporate  name, 
but  the  charter  and  its  amendment  were  in- 
troduced showing  that  the  corporate  name 
had  been  changed  to  that  in  which  the  action 
was  brought 

[2]  The  contract  provided  that  the  order 
for  the  goods  should  not  be  subject  to  coun- 
termand, and  therefore  reshipment  of  the 
goods  by  the  defendant  to  the  plaintiff  would 
not  affect  the  obligation  of  the  contract,  as 
there  was  no  proof  that  the  plaintiff  had  ac- 
cepted or  agreed  to  accept  the  goods.  Hie 
testimony  offered  by  the  defendant  that  a 
man  claiming  to  be  the  agent  of  the  plain- 
tiff had  told  him  that  the  goods  had  been  ac- 
cepted by  the  plaintiff  and  put  back  in  stock 
was  properly  excluded  by  the  court,  for  there 
was  no  evidence  whatever  that  the  person 
named  was  an  agent  of  the  plaintiff.    Agency 


cannot  be  proved  by  the  mere  declaration 
of  the  person  claiming  to  be  agent  General 
Electric  Go.  v.  Southern  Ry.,  72  S.  G.  251,  61 
S.  E.  695,  110  Am.  St  Rep.  600. 

[3,4]  The  position  taken  that  the  deposi- 
tion of  E.  C.  Stacy,  the  vice  president  and  man- 
ager of  the  plaintiff  corporation,  should  have 
been  excluded,  even  if  sustained,  would  not 
be  material.  The  contract  of  sale  was  in 
writing  and  its  execution  admitted  by  the 
defendant,  the  bill  of  lading  was  introduced 
showing  shipment  of  the  goods  to  the  defend- 
ant, and  there  was  in  evidence  a  letter  of  de- 
fendant in  which  he  wrote,  "I  am  to-day 
shipping  your  goods  back,  aa  I  cannot  han- 
dle them."  This  documentary  evidence  made 
out  a  complete  case  of  sale  and  delivery  of 
goods  to  the  defendant  at  a  specified  price. 
As  there  was  no  evidence  of  any  defense,  the 
presiding  Judge  was  required  by  the  law  to 
direct  a  verdict  for  the  plaintiff.  It  is  there- 
fore evident  that  consideration  of  the  alli- 
ed irregularity  in  the  deposition  would  be 
of  no  practical  consequence. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  tie  affirmed. 

JONES,  G.  J.,  GARY,  A.  J^  and  HY^ 
DRIGK,  J.,  concur. 


(89  S.  C.  SOB) 

HUNTER  T.  D.  W.  ALDERMAN  &  SONS 

OO.t 

(Supreme  Gourt  of  South  Garolina.     Sept  6, 

1911.) 

1.  Masteb  and  Servant  (|  279*)— Injubt  to 

^BVANT  —  NBOLIQENCB  --  EUPLtOTINa      IN- 
COMPETENT Servant— Evidence. 

A  single  act  of  negli^nce  of  a  servant  does 
not  tend  to  prove  he  was  mcompetent,  mnch  less 
show  the  master  knew  or  ought  to  have  known 
he  was  incompetent,  so  as  to  make  it  Uable,  on 
the  ground  of  negligent  employment  of  him,  for 
injury  through  his  negligence  to  a  fellow  serv- 
ant 

[Ed.  Note. — For  other  cases^  see  Master  and 
Servant,  Gent  Dig.  |  974 ;   Dec  Dig.  |  279.*] 

2.  Masi-eb  and  Servant  (f  238*)-~Injubt  to 
Sebvant—Oontbibutobt  Negligence. 

A  servant  who,  having  two  ways  of  per- 
forming his  duty,  one  entirely  safe,  the  other 
obviously  and  greatly  dangerous,  adopts  the 
dangerous  way,  and  as  a  result  is  injured,  is 
guilty  of  contributory  negligence,  though  it  was 
customary  to  perform  the  duty  in  that  way. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §  747;    Dec  Dig.  §  23a*l 

3.  Tbial  (I  191*)  —  iNSTBucnoNS  —  Assump- 
tion OF  FACT. 

A  requested  charge  that,  even  if  plaintiff 
was  negligent  in  doing  a  certain  thing,  he  conld 
recover  if  it  be  found  that  was  not,  bat  the 
letting[  off  of  steam  was,  the  proximate  cause  of 
plaintiflTs  injury,  was  objectionable,  as  assum- 
ing that  the  letting  off  of  steam  was  negligent 
and  was  the  negligence  of  defendant,  and  not 
of  plaintiff's  fellow  servant,  when  those  matters 
were  questions  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  §f  420-431 ;   Dec  Dig.  §  191.*) 
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4.  Master  and  Servant  (§  185*)— Injury  to 
Servant— Fellow  Servants  or  Vice  Prin- 
cipal—Test. 

The  test  of  whether  a  servant  by  whose 
act  a  ooservant  was  injured  was  a  fellow  serv- 
ant or  a  representative  of  the  master,  is  the 
character  of  act  being  performed  by  him,  wheth- 
er or  not  it  was  the  performance  of  some  duty 
which  the  master  owed  the  injured  servant, 
performance  of  which  duty  the  master  intrusted 
to  the  offending  servant. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  385-421;  Dec.  Dig.  | 
185.*] 

6.  Master  and  Servant  (f  190*)— Injott  to 
Servant— Vice  Principal.  . 

If  as  testimony  that  the  manager  of  a  saw- 
mill the  general  representative  of  the  master 
assared  an  employ^  that  it  would  be  all  right 
for  him  to  adjust  the  mill,  as  the  machinery 
would  not  run  that  day  tends  to  show  the  mas- 
ter assumed  the  special  obligation  to  keep  the 
place  of  labor  safe  by  not  starting  the  machin- 
ery, the  starting  thereof,  injuring  such  employ^, 
by  the  direction  of  a  person  who  was  intrusted 
by  the  master  with  the  authority  to  require  an 
act  to  be  done  which  would  start  the  machinery, 
was  the  act  of  the  master,  and  snch  person  was 
the  representative  of  the  master  in  that  partic- 
ular act 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  D«g.  ||  449-474;  Dec.  Dig.  S 
190.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  J.  C.  Klugh,  Judge. 

"To  be  oflacially  reported.*' 

Action  by  Walker  F.  Hunter  against  the 
D.  W.  Alderman  ft  Sons  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

L.  D.  Jennings,  for  appellant  Charlton 
Du  Bant  and  Davis  ft  Weinberg,  for  respond- 
ent 

WOODS,  J.  The  plaintiff  was  employed 
in  June,  1906,  as  a  saw  filer  in  the  defend- 
ant's large  sawmill  at  Alcolu.  On  the  morn- 
ing of  June  2d,  plaintiff  Inquired  of  Robert 
Alderman,  the  manager,  if  the  mill  would 
run  that  day,  and  on  being  informed  that 
it  would  not  he  went  into  the  saw  pit  to 
adjust  the  mill.  The  valve  in  the  pipe  be- 
tween the  boiler  and  the  engine  having  been 
opened,  the  blowing  of  the  whistle  at  the 
noon  hour  caused  the  saw  to  move  and  cut 
the  plaintiff.  For  the  injury  so  received 
this  action  was  brought,  and  on  the  trial  the 
verdict  was  in  favor  of  the  defendant. 

There  was  no  doubt  that  the  injuries  were 
caused  by  the  negligence  of  some  one.  The 
issues  on  the  trial  were :  Was  there  any  neg- 
ligence of  the  defendant  operating  as  a  prox- 
imate cause  of  the  injury?  Was  the  injury 
due  solely  to  the  negligence  of  the  plaintiff, 
or  to  the  negligence  of  a  fellow  servant? 
Was  the  plaintiff  guilty  of  contributory  neg- 
ligence? On  the  part  of  the  plaintiff  there 
was  evidence  that  he  was  charged  with  the 
duty  of  adjusting  the  mill  as  well  as  filing 
the  saws,  that  he  went  into  the  pit  after  noti- 
fying the  manager  that  he  wished  to  adjust 
the  mill   and   recelviog  his  assurance  that 


the  mill  would  not  run,  and  that  he  was  em- 
ployed in  that  work  in  the  saw  pit,  a  very 
dangerous  place,  when  the  saws  were  start- 
ed without  warning,  in  consequence  of  the 
blowing  of  the  whistle  by  Simon  Wither- 
spoon,  the  fireman.  That  the  fireman  was  a 
fellow  servant  of  the  plaintiff  was  not  in 
dispute,  but  plaintiff  undertook  to  prove  that 
he  blew  the  whistle  in  obedience  to  the  order 
of  D.  O.  Hankinson,  and  that  Hankinson 
was  the  representative  of  the  master.  The 
plaintiff  admitted  that  there  was  a  safety 
device  called  a  ^'tightener,"  and  that,  if  he 
had  raised  it  before  going  into  the  pit,  the 
saws  would  not  have  moved  when  the  engine 
started;  but  he  and  others  testified  that  the 
raising  of  the  tightener  would  have  inter- 
fered in  some  degree  wltn  the  adjustment 
of  the  mill.  On  the  part  of  the  defendant, 
Robert  Alderman,  the  manager,  admitted 
that  he  had  told  the  plaintiff  that  the  mill 
would  not  run  that  day,  but  denied  that  the 
plaintiff  was  charged  with  the  work,  of  ad- 
justing the  mill.  There  was  evidence  that 
the  tightener  was  provided  for  the  express 
purpose  of  disconnecting  the  saws  from  the 
engine  so  that  work  could  he  done  on  the 
saws  and  in  the  saw  pit  without  danger  of 
injury. 

[1]  There  was  no  evidence  whatever  tend- 
ing to  prove  negligence  in  the  employment 
of  incompetent  servants,  and  the  circuit 
court  was  right  in  so  charging  the  jury. 
PlaintifTs  counsel  contend  that  there  was 
such  evidence  of  negligence  on  the  part  of 
the  negro  flr^nan  who  blew  the  whistle  as 
to  warrant  the  inference  of  incompetency. 
The  fireman  was  a  witness  for  the  plaintiff, 
and  testified  that,  contrary  to  the  order  of 
the  manager,  he  opened  the  valve  in  order 
to  blow  the  whistle  and  thus  started  the 
machinery  without  notice  to  employ^  work- 
ing around  the  mill.  Assuming  this  to  be  an 
act  of  negligence  on  his  part,  the  general 
rule  is  that  a  single  act  of  negligence  by  a 
servant  does  not  tend  to  show  that  the  serv- 
ant was  incompetent  Much  lees  is  it  to  be 
regarded  evidence  that  the  master  knew  or 
ought  to  have  known  at  the  time  of  the  ac- 
cident that  the  offending  servant  was  incom- 
petent. Galveston,  etc.,  R.  Co.  ▼.  Davis,  92 
Tex.  372,  48  S.  W.  570;  Bank  v.  Chandler, 
144  Ala.  286,  39  South.  822,  113  Am.  St  Rep. 
39;  Smith  y.  Chicago,  etc.,  Ry.,  236  111.  369, 
86  N.  B.  150;  Spring  Valley  Co.  v.  Patting, 
86  Fed.  433,  30  C.  C.  A.  168;  26  Qyc.  1297; 
2  Thompson  on  Negligence,  1064. 

[2]  The  following  instruction  to  which  ex- 
ception is  taken  has  been  approved  in  nu- 
merous cases:  "If  the  plaintiff,  Mr.  Hunter, 
while  in  the  discharge  of  his  duty  to  the  de- 
fendant had  the  choice  of  two  ways  of  per- 
forming it,  one  oitlrely  safe,  and  the  other 
obviously  and  greatly  dangerous,  and  adopt- 
ed the  dangerous  way  and  as  a  result  was 
injured,  he  was  guilty  of  negligence,  which  will 
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bar  a  recovery  by  him  in  this  action  based 
on  the  defendant's  negligence,  and  he  cannot 
relieve  himself  of  the  consequences  of  such 
contributory  negligence  by  showing  that  it 
was  customary  to  perform  the  duty  in  the 
dangerous  way."  Stephens  v.  Southern  Ry., 
82  S.  C.  542,  64  S.  B.  601 ;  Lyon  v.  Charles- 
ton Ac  W.  C.  Ry.  Co.,  84  S.  C.  364,  66  8. 
E.  282;  liowe  v.  Southern  Ry.  Co.,  85  S.  C. 
363,  67  S.  B.  460,  137  Am.  St  Rep.  904; 
Dover  ?.  Lockhart  Mills,  86  S.  C.  229,  68  S. 
B.  526;  Lewis  v.  Oallivan  Building  Co.,  87 
&  C.  210,  69  S.  E.  212. 

[3]  There  was  no  error  in  refusing  to 
charge  the  request  that,  even  if  the  plaintiff 
was  negligent  in  not  raising  the  tightener 
before  going  into  the  saw  pit,  he  could 
nevertheless  recover  if  the  Jury  should  find 
that  not  to  have  been  the  proximate  cause 
of  the  injury,  and  that  the  letting  off  of  the 
steam  was  the  proximate  cause.  The  re- 
quest was  not  sound  because  it  assumed  that 
the  letting  off  of  the  steam  was  negligent, 
and  was  the  negligence  of  the  defendant  and 
not  of  a  fellow  servant. 

[4]  The  only  point  of  difficulty  is  whether 
the  circuit  Judge  erred  in  charging  the  Jury 
that  Hankinson  at  whose  instance  the  fire- 
man opened  the  valve  and  blew  the  whistle 
was  a  fellow  servant  of  the  plaintiff.  The 
following  rule  stated  in  Brabham  v.  Tele- 
graph Co.,  71  S.  C.  53,  60  S.  B.  716,  has  been 
followed  in  many  cases:  "In  determining 
who  are  fellow  servants  the  test  or  rule  in 
this  state  Is  not  whether  the  servants  are  of 
different  grade,  rank,  or  authority,  one  of 
them  having  power  to  control  and  direct 
the  services  of  another,  but  the  test  is  in  the 
character  of  the  act  being  "performed  by  the 
offending  servant,  whether  It  was  the  per- 
formance of  some  duty  which  the  master 
owed  to  the  injured  servant,  the  perform- 
ance of  which  duty  the  master  intrusted  to 
the  offending  servant." 

[5]  Applying  this  rule,  we  think  there  was 
some  evidence  for  the  consideration  of  the 
Jury  on  the  issue  whether  Hankinson  was  a 
fellow  servant  or  the  representative  of  the 
master  in  directing  the  fireman  to  blow  the 
whistle.  He  testified  that  he  was  foreman 
of  a  gang  of  laborers  with  authority  to  em- 
ploy and  discharge,  that  he  did  not  employ 
the  fireman,  but  was  allowed  to  direct  him 
to  the  extent  of  telling  him  when  to  blow 
the  whistle  so  as  not  to  work  the  laborers 
over  time,  and  that  on  this  occasion  he  did 
direct  the  fireman  to  blow  the  whistle.  The 
testimony  of  the  plaintiff  that  the  manager 
who  was  the  general  r^resentatlve  of  the 
defendant  had  assured  him  that  it  would 
be  all  right  for  him  to  adjust  the  mill  as 
the  machinery  would  not  run  that  day  tend- 
ed to  show  a  special  obligation  assumed  by 
the  master  with  respect  to  the  safety  of  the 
place  of  labor.  If  it  be  true  that  the  master 
assumed  this  special  obligation  to  keep  the 


place  of  labor  safe  by  not  starting  the  ma- 
chinery, and  It  was  started  by  the  direction 
of  a  person  who  was  intrusted  by  the  master 
with  the  authority  to  require  an  act  to  be 
done  which  would  start  the  machinery,  such 
act  would  be  the  act  of  the  master  and  such 
person  the  representative  of  the  master  in 
that  particular  act. 

There  was  evidence  tending  to  show  that 
Hankinson,  was  not  the  representative  of  the 
master,  but  a  mere  fellow  servant;  but  the 
eonsMerations  above  set  out  show  that  there 
was  also  evidence  tending  to  show  that  he 
.was  the  representative  of  the  master.  In 
charging  the  Jury  that  they  could  draw  no 
other  inference  from  the  evidence  than  that 
Hankinson  was  a  fellow  servant  of  the  plain- 
tiff we  think  the  circuit  court  erred,  but 
we  express  no  opinion  as  to  what  conclusion 
the  Jury  should  draw  from  the  conflicting 
evidence  on  the  subject 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 

JONES,  0.  J.,  and  GARY,  A.  J^  and  HT- 
BRICK,  J.,  concur. 


(80  S.  C.  288) 

MONTGOMERY  v.  UNITED  STATES 
FIDELITY  &  GUARANTY  CO.t 

(Supreme  Court  of  South   Carolina.     Sept  6» 

1011.) 

1.  CoNTmuAircni    (!    20*)  —  Disoxbiion    or 

Court— Absence  of  Counsei^ 

There  is  no  abuse  of  discretion  in  requiring 
defendant  to  go  to,  trial  on  the  call  of  the  case, 
disregarding  a  telegram  of  counsel  in  another 
state  merely  stating  the  impossibility  of  their 
getting  to  the  trial,  it  being  for  the  court  to 
say  whether  the  circumstances  were  such  as  to 
excuse  their  absence,  and  defendant  being  rep- 
resented by  capable  local  counsel,  and  this, 
though  defendant's  counsel  is  given  short  no- 
tice of  demand  for  production  of  letters;  they 
beinff  letters  which  defendant  should  hava  pro- 
duced and  placed  in  the  hands  of  its  counsel 
before  the  call  of  the  case  for  trial. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  M  51,  53,  57;    Dec.  Dig.  i  20.*] 

2.  iNmnuNCB  (|  627*)— Sebvice  on  AoEim 

— rOABION  INSUBANCB  ColCt^ANIES. 

Code  Civ.  Proc  1902,  ft  155,  malting  service 
on  any  agent  of  a  defendant  corporation  suffi- 
cient, is  not  repealed,  as  to  foreign  insurance 
companies,  by  Act  March  8,  1910  (26  St  at 
Large,  p.  775)  §  17,  requirin|r  such  companies 
to  appoint  as  agent  the  state  insurance  commia- 
sioner  to  accept  service  on  their  behalf. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  627.*1 

8.  iHSTJRAi^cB  (§  26*)— Bond  of  CoifPAirr  to 
Pay  JunoMBNT  —  Actxok  —  Pboof  as  to 
Judgment. 

Plaintiff  suing  on  a  bond  required  by  Act 
March  1,  1900  (2f  St.  at  Large,  p.  11)  {  13,  to 
be  given  by  an  insurance  company  licensed  to 
do  business  in  the  state,  conditioned  for  pay- 
ment of  any  judgment  entered  a^nst  it  in  a 
court  of  competent  jurisdiction  in  the  state, 
need  not  prove  the  sufficiency  of  the  service  in 
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wfaieb  the  judgment  was  rendered;  the  jud?- 
meDt  being  regular  on  its  foce,  and  ao  presumed 
to  be  valid. 

[Ed.  Note, — For  other  caaea,  aee  Inaurance, 
Dec.  Dig.   §  26.  •] 

4.  Insurance  (§  26*)— Bond  of  Company  to 
Pay  Judgment— Action— Pabties. 

By  express  proYision  of  Act  March  1,  1009 
(26  St.  at  Lar^e,  p.  11)  |  13,  the  judgment 
creditor  of  an  insurance  company  licensed  to 
do  business  in  the  state  may  aue  on  the  bond 
required  to  be  deposited  by  it  with  the  insur- 
ance commissioner  fdr  satisfaction  of  any  judg- 
ment against  it,  ao  that  the  action  does  not  have 
to  be  brought  by  the  commissioner. 

[Ed.  Note.— For  other  cases,  aee  Insurance, 
Dec,  Dig.  I  2a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  J.  W.  De  Yore,  Judge. 

"To  be  officially  reported." 

Action  by  J.  M.  Montgomery  against  the 
United  States  Fidelity  &  Guaranty  Com- 
Ikany.  Judgment  for  plaintiff.  Defendant 
appeals.     Afiirmed. 

Ryals,  Grace  &  Anderson  and  J.  H.  Lesesp 
ne,  for  appellant  Davis  &  Weinberg,  for 
respondent 

WOODS,  J.  The  statute  law  of  this  state 
provides:  ''Before  licensing  any  insurance 
company  to  do  business  in  this  state,  the 
insurance  commissioner  shall  require  each 
such  company  to  d^)osit  with  him  an  ap- 
proved bond  or  approved  securities,  in  the 
discretion  of  the  commissioner,  as  follows: 
*  *  *  Each  fire,  or  accident  or  casualty, 
or  surety  insurance'  company,  or  any  com- 
pany not  lierein  specified,  ten  thousand  dol- 
lars. *  *  *  If  a  bond  be  given,  it  shall 
be  conditioned  to  pay  any  Judgment  entered 
tip  against  any  such  company  in  any  court 
of  competent  Jurisdiction  in  this  state,  and 
such  Judgment  shall  be  a  lien  upon  the 
bond  or  securities.  In  case  a  bond  is  given, 
the  juidgment  creditor  shall  have  the  right 
to  bring  suit  on  said  bond  for  satisfaction 
of  the  Judgment  in  the  county  in  which  the 
Judgment  is  received."  Act  March  1,  1909 
(26  Stat  7)  i  13.  On  June  20,  1910,  the 
plaintiff  recovered  a  Judgment  for  $1,045.43 
against  the  Florida  E^ome  Insurance  Compa- 
ny on  a  fire  Insurance  policy  Issued  by  that 
company.  The  execution  having  been  re- 
tamed  nulla  bona,  the  plaintiff  brought  this 
action  under  the  statute  above  quoted,  and 
recovered  Judgment  against  the  defendant  as 
surety  on  the  statutory  bond  of  the  Florida 
Home  Insurance  Comi>any,  filed  with  the  in- 
surance commissioner. 

[11  The  first  exception  assigns  error  .in 
requiring  the  defendant  to  go  to  trial  on  the 
call  of  the  case.  There  was  no  abuse  of  dis- 
cretion in  disregarding  a  telegram  from 
counsel  in  Atlanta  merely  stating  that  it 
was  impossible  for  them  to  get  to  the  trial. 
The  defendant  was  represented  by  counsel 
of  the  Manning  bar  quite  capable  of  taking 
care  of  its  interests,  and  it  was  not  for  the 


absent  counsel,  but  for  the  court  to  deter- 
mine whether  the  circumstances  were  such 
as  to  excuse  their  absence.  It  is  true  that 
defendant's  counsel  was  given  short  notice 
of  demand  for  the  production  of  certain  orig- 
inal letters,  but  the  notice  related  to  letters 
wMch  the  defendant  ought  to  have  pro- 
cured and  placed  in  the  hands  of  its  counsel 
before  the  call  of  the  case  for  trial.  Aside 
from  that  there  is  no  intimation  against 
the  correctness  of  the  copies  Introduced  by 
plaintiff.  The  circuit  Judge  overruled  a  de- 
murrer to  the  complaint,  and  sustained  a 
demurrer  to  special  defenses  set  up  in  the  an- 
swer. The  defendant  offered  no  testimony, 
and  at  the  conclusion  of  the  evidence  the 
presiding  Judge  directed  a  verdict  In  favor 
of  the  plaintiff  for  the  amount  claimed.  The 
questions  raised  will  be  considered  without 
special  reference  to  the  pleadings. 

[2]  The  defendant  first  contended  that 
there  was  no  valid  judgment  in  favor  of  the 
plaintiff  against  the  Florida  Home  Insurance 
Company  on  the  ground  that  the  Florida 
Company  had  not  been  served  according  to 
law.  The  Judgment  roll  showed  service  of 
the  summons  and  complaint  on  B.  O.  Wal- 
lace as  agent  of  the  Insurance  company  at 
Sumter,  S.  C.  Under  section  155  of  the  Code 
of  Procedure  of  1902,  service  on  any  agent 
of  a  defendant  corporation  is  sufficient  Sec- 
tion 17  of  the  act  of  1910  (26  Stat  775),  re- 
quiring foreign  Insurance  companies  to  ap- 
point as  agent  the  state  insurance  commis- 
sioner to  accept  service  on  their  behalf,  con- 
tains no  intimation  of  an  intention  to  repeal 
the  provision  of  section  155  of  the  Code 
of  Procedure  above  recited. 

[3]  The  position  taken  by  defendant's  coun- 
sel that  it  was  incumbent  on  the  plaintiff 
to  prove  in  this  action  that  Wallace  was  the 
agent  of  the  Florida  Home  Insurance  Com- 
pany when  the  summons  In  the  suit  against 
the  company  was  served  upon  him  is  without 
foundation.  The  Judgment  was  valid  on  its 
face,  and  was  itself  evidence  that  the  court 
on  the  hearing  of  the  case  in  which  it  was 
rendered  had  passed  on  the  sufficiency  of 
the  service  of  the  summons.  "The  Judg- 
ment of  a  domestic  court  having  general 
and  superior  Jurisdiction  is  always  to  be 
presumed  regular  and  valid  and  founded 
upon  jurisdiction  properly  and  duly  acquir- 
ed, until  the  contrary  is  definitely  made  to 
appear  in  some  permissible  manner."  Black 
on  Judgments,  329;  Ex  parte  Pearson,  79 
S.  C.  302,  60  S.  B.  706 ;  Voorhees  v.  Jackson, 
10  Pet  449,  9  L.  Ed.  490.  The  Judgment 
against  the  Florida  Home  Insurance  Com- 
pany, being  regular  on  Its  face  and  not  sub- 
ject to  collateral  attack,  and  not  having  been 
set  aside  by  a  direct  proceeding  Instituted 
for  that  purpose,  stood  as  a  valid  Judgment 
before  the  court  when  this  suit  was  insti- 
tuted, and  when  it  was  tried.  When  intro- 
duced In  evidence  unsatisfied,  the  Judgment 
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against  tbe  Florida  Home  Insurance  Com- 
pany established  the  liability  of  the  defend- 
ant as  surety,  for  its  bond  was  conditioned 
as  required  by  the  statute  to  pay  "on  de- 
mand the  full  and  Just  sum  of  any  Judg- 
ment entered  up  against  said  Florida  Home 
Insurance  Company  In  any  court  of  compe- 
tent Jurisdiction  In  this  state." 

[4]  There  Is  "nothing  In  the  objection  that 
the  action  should  have  been  brought  in  the 
name  of  the  insurance  commissioner^  for  the 
reason  that  the  statute  expressly  provides 
that  the  Judgment  creditor  shall  have  the 
right  to  bring  suit  on  the  bond.  There  was 
no  issue  for  the  Jury  on  the  evidence  offered, 
and  the  circuit  court  properly  directed  a 
verdict  for  the  plaintliT  for  the  amount 
claimed. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  a  J^  GARY,  A.  J.,  and  HYDEICK, 
J.,  concur. 

(89  8.  C.  454) 

BAMBBBG  v.  HARBISON  et  al. 

(Supreme  Court  of  South  Carolina.     Sept  6» 

1911.) 

Sales  (§235*)— Bona  Fide  Pubchaser— No- 
tice—Delivery  OF  Chattel  Mobtgaoe  fob 
Becobd. 

A  purchaser  of  a  horse  is  not  charged  with 

conBtruetive  notice  of  a  mortgage  thereon  merely 

seasonably  lodged  with  the  recording  officer,  but 

not  recorded. 
[Ed.  Note.^For  other  cases,  see  Sales,  Cent. 

Dig.  1684;  Dec  Dig.  §  235.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  Gruber,  Special 
Judge. 

"To  be  ofllclally  reported." 

Action  by  G.  £^ank  Bamberg  against  C. 
Harrison  and  another.  Judgment  for  de- 
fendants.    Plaintiff  appeals.     Affirmed. 

H.  M.  Grahan  and  J.  E.  Davis,  for  appel- 
lant J.  E.  Tobin  and  B.  A.  Ellis,  for  re- 
spondents. 

WOODS,  J.  On  February  10,  1909,  the 
plaintiff,  G.  Frank  Bamberg,  sold  a  horse  to 
the  defendant  C.  Harrison,  taking  as  security 
for  the  purchase  money  a  mortgage  on  the 
horse.  On  March  10,  1909,  the  mortgage  was 
mailed  to  W.  B.  Causey,  clerk  and  ex-officio 
register  for  Hampton  county,  to  be  recorded. 
Causey  died  on  April  12,  1909,  and  J.  L. 
Thames,  probate  judge,  under  the  require- 
ments of  the  statute,  took  charge  of  the 
clerk's  office  the  next  day.  The  mortgage 
had  not  then  been  recorded,  and  was  not 
among  the  papers  on  file  for  record,  but  was 
handed  to  Thames  by  a  brother  of  the  de- 
ceased clerk  and  recorded  on  April  25,  1909. 
The  deputy  clerk  Indorsed  on  the  paper 
"Becorded  the  16th  March,  1909,"  for  the  rea- 
son that  the  deceased,  Causey,  had  marked 
on  the  paper  **3-16,"  thereby  Indicating  that 
the   paper  had   reached  him  for   filing  on 


March  16th.  In  the  meantime  before  the 
recording  of  the  paper  the  dtf endant  J.  L. 
Ellis  on  February  22,  1909,  took  a  bill  of 
sale  or  mortgage  on  the  same  horse,  and  on 
March  16th  purchased  him  for  valuable  con- 
sideration. 

In  this  action  of  claim  and  delivery  Ellis 
claims  the  horse  as  a  purchaser  for  valuable 
consideration  without  notice.  The  question 
whether  he  had  actual  notice  of  the  Bamberg 
mortgage  was  submitted  to  the  jury  and  de- 
cided in  his  fkvor.  The  circuit  judge  charg- 
ed the  jury,  in  effect,  that  a  mortgagee  is 
not  protected  against  a  subsequent  purchase 
or  creditor  for  value  without  actual  notice 
of  the  mortgage  by  the  mere  fact  that  the 
mortgagee  had  lodged  his  paper  for  record 
within  the  time  allowed  by  law  for  the  re- 
cording of  papers ;  that,  on  the  contrary,  the 
subsequent  purchaser  or  creditor  without 
notice  is  protected  if  the  mortgage  has  not 
been  actually  recorded.  The  question  made 
by  the  appeal,  then,  is  whether  under  a  stat- 
ute which  requires  a  mortgage  to  be  record- 
ed before  it  can  operate  as  constructive  no- 
tice a  mere  delivery  of  the  mortgage  to  the 
recording  officer  can  operate  as  constructive 
notice  to  subsequent  creditors  and  purchas- 
ers. The  courts  of  highest  resort  are  in  di- 
rect conflict  on  the  question,  as  will  be  seen 
by  reference  to  the  cases  collated  in  notes  in 
96  Am.  St  Bep.  398,  and  4  Am.  &  Eng.  Ann. 
Cas.  561.  But  in  this  state  the  rule  is  firmly 
established  that  the  purchaser  of  mortgaged 
property  in  the  absence  of  express  notice  may 
safely  rely  on  the  record  and  is  not  bound 
by  the  neglect  or  errors  of  the  recording  of- 
ficer. Building  &  L.  Ass'n  v.  McCartha,  43 
S.  C.  72,  20  S.  E.  807;  Burrlss  v.  Owen,  76 
S.  C.  481,  57  S.  E.  542.  A  cogent  reason  for 
preferring  this  rule  is  that  one  who  files  a 
paper  for  record  always  has  it  in  his  power 
to  examine  the  records  and  satisfy  himself 
that  his  paper  has  been  duly  and  accurately 
recorded,  while  it  is  impossible  for  a  prospec- 
tive purchaser  or  creditor  to  anticipate  and 
inquire  about  and  ascertain  the  innumerable 
forms  which  the  negligence  or  mistakes  of 
the  officer  may  assume. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,  C.  J.,  GABY,  A.  J^  and  HY- 
DBICK,  J.,  concur. 

(166  N.  a  M) 
HINTON  V.  HICKS  et  al 

(Supreme  Court  of  North  Carolina.     Sept.  13, 

1911.) 

MOBTGAGES  (f  158*)— PBIOBrrY-— TllfB  OF  Taxt 

una  Effect— "OoNcuBBBNT  Acts." 

A  mortgage  given  by  a  purchaser  before  his 
deed  was  delivered  and  registered  is  subject  to 
«  purchase-money  mortgage  executed  and  refis- 
tered  at  the  time  of  the  delivery  and  registration 
of  the  deed,  though  the  first  mortgage  was  first 
registered,  for  the  purchaser  had  no  title  when 
he  executed  the  first  mortgage,  and  as  the  deltv- 
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ery  of  the  deed  and  ezeention  of  the  purchase- 
money  mortgage  were  concurrent  the  title  did 
not  rest  in  the  purchaser  for  any  appreciable 
length  of  time,  but  passed  immediately  under  the 
purchase-money  mortgage,  for  ''concurrent  acts" 
arc  in  law  but  one  act. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ft  341 ;   Dec.  Dig.  |  158.*] 

Appeal  from  Superior  Oourt,  Camden  Coun- 
ty;  Justice,  Judge. 

Action  by  C.  L.  Hliiton  against  Q.  W. 
Hicks  and  another.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

W.  A.  Worth,  for  appellant  Wm.  I.  Hal- 
stead,  for  appellees. 

BROWN,  J.  The  plaintiff's  evidence  tends 
to  prove  these  facts:  In  November,  1907,  D. 
E.  Williams  and  W.  T.  Stafford  agreed  to 
sell  to  G.  W.  Hicks  the  tract  of  land  describ- 
ed in  the  pleadings.  A  deed  was  prepared  by 
Williams  and  Stafford  for  the  purpose  of 
conveying  to  Hicks  the  said  lands,  and  the 
mortgage  to  secure  the  purchase  price  was 
also  prepared.  Both  instruments  were  dat- 
ed November  8,  1907.  The  evidence  shows 
that  Stafford  was  out  of  the  state  at  the 
time  the  contract  to  sell  was  made,  and  Wil- 
liams held  the  deed  until  Stafford's  return, 
when  on  December  2,  1907,  they  both  signed 
and  acknowledged  the  deed,  and  Hicks,  hav- 
ing previously  acknowledged  the  mortgage 
for  the  purchase  money,  delivered  the  mort- 
gage and  note  to  Williams,  who,  on  the  same 
day  of  acknowledgment,  to  wit,  December  2, 
1907,  placed  the  deed  and  mortgage  in  an 
env^ope  and  mailed  them  together  to  the 
register  of  deeds  for  registration.  The  mort- 
gage given  by  Hicks  was  for  the  purpose  of 
securing  the  purchase  money  of  the  lands. 
On  the  19th  day  of  November,  1907,  G.  W. 
Hicks  executed  and  delivered  to  Willie  Hicks 
a  mortgage,  wherein  he  attempted  to  convey 
the  lands  contracted  to  be  conveyed  to  him 
by  Williams  and  Stafford  to  secure  the  pay- 
ment of  $300  alleged  to  be  due  Willie  Hicks. 
This  latter  mortgage  was  recorded  on  the 
23d  of  November,  1907,  before  G.  W.  Hicks 
had  acquired  any  title  whatever  in  the  lands. 
Hicks  failing  to  pay  the  note  given  to  Wil- 
liams and  Stafford  to  secure  the  purchase 
price,  these  mortgagees  made  sale,  and  con- 
veyed  the  property  to  the  plaintiff  in  this 
action.  Willie  Hicks  also  foreclosed  under 
his  mortgage  because  of  the  nonpayment  of 
the  indebtedness  therein  mentioned,  and 
made  deed,  as  mortgagee,  to  the  defendant 
Etheridge. 

Under  this  evidence  his  honor  ruled  that 
plaintiff  could  not  recovw,  presumably  on 
the  ground  that  the  mortgage  to  Williams 
and  Stafford  to  secure  the  purchase  money 
was  recorded  after  the  mortgage  given  by  G. 
W.  Hicks  to  Willie  Hicks,  and  that  there- 
fore the  latter  took  precedence.  In  this 
there  is  error.    The  question  appears  to  be 


wtil  settled  by  adjudications  of  this  court 
The  execution  and  registration  of  the  deed 
to  the  purchaser  and  of  the  mortgage  for  the 
purchase  money  were  not  only  intended  to 
be,  but  in  law  were,  concurrent  acts,  and 
concurrent  acts  are  one  act.  The  title  was 
not  in  G.  W.  Hicks  when  the  mortgage  to 
WUlie  Hicks  was  registered.  It  vested  in 
G.  W.  Hicks  but  for  a  moment,  possibly* 
when  the  vendor's  deed  was  filed  for  regis- 
tration, but  passed  simultaneously  into  the 
purchase-money  mortgagees,  as  that  mort- 
gage was  filed  at  the  same  moment.  As  said 
by  Justice  Reade  In  Bunting  v.  Jones,  78  N. 
C.  243  (a  similar  case):  "The  title  did  vest, 
but  it  did  not  rest  in  Jones,  but  like  the 
borealis  race,  that  flits  ere  you  can  point  its 
place."  See,  also,  Moring  v.  Dickerson,  85 
N.  C.  466;  Belvin  v.  Paper  Go.»  123  N.  C. 
138,  31  S.  E.  655. 
New  trial. 

056  N.  O.  686) 

GRADED  SCHOOL  TRUSTEES  OF  ELIZA- 
BETH CITY  V.  HINTON  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  13, 

1911.) 

Appeal   and    Ebror   ({   66*)— Necessitt  of 
Final  Judgment. 

Though  exceptions  are  noted,  an  appeal  be- 
fore a  final  judgment  is  rendered  is  premature, 
and  will  be  dismissed. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  32^-343 ;   Dec.  Dig.  {  6&*] 

Appeal  from  Superior  Court,  Pasquotank 
County;  O.  H.  Allen,  Judge. 

Action  by  the  Graded  School  Trustees  of 
Elizabeth  City  against  R.  L.  Hinton  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendaotB 
appeal.    Dismissed. 

C.  E.  Thompson  and  Pruden  &  Prud^i,  for 
appellants.  J.  K.  Wilson  and  R.  W.  Turner, 
for  appellees. 

PER  CURIAM.  This  appeal  is  premature, 
and  upon  motion  is  dismissed.  Exceptions 
should  be  noted,  and,  when  a  final  Judgm^t 
is  rendered,  an  appeal  may  be  taken.  Hen- 
driCk  ▼.  Railroad,  98  N.  C.  431,  4  S.  E.  184; 
Railroad  v.  Warren,  92  N.  C.  620;  Telegraph 
Co.  V.  Railroad,  83  N.  C.  420. 

Appeal  dismissed. 


066  N.  0.  16) 

ORANT  T.  MITCHE3LI* 

(Supreme  Court  of  North  Carolina.     Sept  13, 

1911.) 

1.  WriNEssES  (I  58*)— Husband  and  Wife— 
Cbikinal  Prosecution  —  Wife  Incompe- 
tent TO  Testify. 

Under  Reyisal  1905.  1 1638,  proTidlngr  that 
no  husband  or  wife  shall  be  com,petent  to  give 
evidence  for  or  against  the  other  in  an  action 
for  criminal  conversation,  plaintifTs  wife  is  an 
incompetent  witness  for  defendant  in  an  action 
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for  criminal  conTUMdon   to  rebut  plaintiiTf 
cfTidence. 

[Dd.  Note.— For  other  cues,  see  Wltneiees, 
Oent  Dig.  {  162;  Dec.  Dig.  |  58.*1 

2.  Witnesses    (|   52*)  —  CJompetenot -~  Hus- 

BlAIfD  AND  W^FE. 

At  common  law  the  wife  was  incompetent 
aaa  witness  for  or  against  the  husband. 

[Dd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  ||  124-136 ;  Dec  Dig.  f  52.*] 

8.  BviDENCE  (i  186*)— Secondary  E!vidbncs— 
OoNTBNTs  OP  Letters— St7Fficienc?t. 

A  witness  in  an  action  for  criminal  con- 
TersatioD,  after  facts  upon  which  secondary  ev- 
idence as  to  the  contents  of  letters  written  to 
plaintiffs  wife  by  defendant  was  found  admis- 
sible, testified  that  there  were  10  or  a  dozen  or 
mayoe  15  of  them,  and  that  "they  were  what  I 
would  call  love  letters,  and  were  couched  in  very 
passionate  terms."  Held  that,  while  it  is  not 
required  that  secondary  evidence  of  the  con- 
tents of  letters  should  repeat  the  words  used, 
the  witness  must  be  able  to  state  the  substance 
of  the  letters,  and  that  the  witness*  statement  of 
the  impression  or  effect  of  the  letters  was  in- 
competent to  show  their  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  663;    Dec  Dig.  {  186.*] 

4.  Husband  and  Wife  (§  348*}— Criminal 
pboseounon  —  e)vidence  —  defendant's 
libttebs  and  her  conduct. 

In  an  action  for  criminal  conversation,  a 
letter  of  defendant  to  plaintiff's  wife,  and  the 
testimony  of  witnesses  as  to  the  conduct  of  the 
defendant,  and  conversations  with  him,  are 
admissible  in  evidence. 

W^Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  |  348.*} 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Carter,  Judge. 

Action  by  Claude  Grant  against  John  W. 
MltchelL  Judgment  for  plaintiff,  and  de- 
fendant appeals.     New  trial. 

The  plaintlif  introduced  evidence  tending 
to  prove  the  allegations  of  his  complaint,  and 
evidence  to  the  contrary  was  Introduced  by 
the  defendant  In  support  of  the  contention 
that  an  improper  relationship  existed  be- 
tween the  wife  of  the  plaintiff  and  the  de- 
fendant, the  plaintiff  introduced  J.  N.  Vann, 
who,  after  testifying  that  he  knew  the  band- 
writing  of  the  defendant,  and  to  facts  from 
which  the  court  found  that  secondary  evi- 
dence was  admissible,  testified  as  follows: 
"I  read  the  "whole  batch  of  letters  given  me 
by  Asa  Rice,  and  can  give  the  substance  or 
them.  There  were  10  or  a  dozen,  or  maybe 
15  of  them.  They  were  written  to  plaintiff's 
wife,  and  were  what  I  would  call  love  let- 
ters, and  were  couched  in  very  passionate 
terms.  They  were  written  by  the  defend- 
ant." The  defendant  in  apt  time  objected  to 
all  of  the  above  testimony.  Objection  over- 
ruled, and  defendant  excepted.  The  defend- 
ant offered  the  wife  of  the  plaintiff  as  a 
witness  to  rebut  the  evidence  of  the  plain- 
tiff. She  was  held  to  be  incompetent,  and 
the  defendant  excepted.  There  was  a  verdict 
and  Judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 


Blartln,  Wlnbome  ft  Wlnbome^  J.  B.  Mitch- 
ell, and  John  H.  Kerr,  for  appellant  Pee- 
bles &  Harris  and  Winston  &  Matthews,  for 

appellee. 

ALLBN,  X  [1]  The  wife  Of  the  plaintiff 
was  not  a  competent  witness  under  Revieal 
1905,  ft  1636,  which  reads  as  follows:  "In 
any  trial  or  inquiry  in  any  suit,  action  or 
proceeding  in  any  court,  or  before  any  per- 
son having,  by  law  or  consent  of  parties,  au- 
thority to  examine  witnesses  or  hear  evi- 
dence, the  husband  or  wife  of  any  party 
thereto,  or  of  any  person  in  whose  b^alf 
any  such  suit,  action  or  proceeding  is  brought, 
prosecuted,  opposed  or  defended,  shall,  ex- 
cept as  herein  stated,  be  competent  and  com- 
pellable to  give  evidence,  as  any  other  wit- 
ness on  behalf  of  any  party  to  such  suit, 
action  or  proceeding.  Nothing  herein  shall 
render  any  husband  or  wife  competent  or 
compellable  to  give  evidence  for  or  against 
the  other,  in  any  crimlual  action  or  proceed- 
ing (except  to  prove  the  fact  of  marriage  in 
case  of  bigamy),  or  in  any  action  or  proceed- 
ing in  consequence  of  adultery,  or  In  any 
action  or  proceeding  for  divorce  on  account 
of  adultery  (except  to  prove  the  fact  of  mar- 
riage), or  in  any  action  or  proceeding  for  or 
on  account  of  criminal  conversation.  No 
husband  or  wife  shall  be  compellable  to  dis- 
close any  confidential  communications  made 
by  one  to  the  other  during  their  marriage." 

[2]  The  wife  was  incompetent  as  a  wit- 
ness for  or  against  the  husband  at  common 
law.  The  statute  removes  this  disability  in 
certain  actions,  but  specifies  those  actions  in 
which  she  cannot  testify,  and  as  to  the  one 
under  consideration,  ''on  account  of  criminal 
conversation,"  says:  "Nothing  herein  shall 
render  any  husband  or  wife  competent  or 
compellable  to  give  evidence  for  or  against 
the  other  in  any  action  or  proceeding  on  ac- 
count of  criminal  conversation.*'  The  rule 
denying  the  right  to  the  wife  to  be  heard 
when  her  character  Is  so  seriously  assailed 
seems  cruel,  but  we  cannot  permit  this  con- 
sideration to  induce  us  to  refuse  to  give  ef- 
fect to  the  legislative  act  She  was  offered 
as  a  witness  against  the  husband  in  an  ac- 
tion on  account  of  criminal  conversation,  and 
this  the  statute  says  cannot  be  done.  The 
case  of  Broom  v.  Broom,  130  N.  C.  563,  41 
S.  E.  673,  which  was  an  action  for  divorce, 
is  not  an  authority  for  the  plalntifC  In  that 
case  the  wife  was  a  party,  and  the  decision 
Is  upon  the  ground  that  she  was  not  testify- 
ing "for  or  against"  her  husband,  but  in  her 
own  defense. 

[3]  The  objection  to  the  evidence  of  the 
witness  Vann  is  well  taken.  He  was  intro- 
duced to  testify  to  the  contents  of  10,  12,  or 
15  letters,  and,  instead  of  telling  what  was 
in  the  letters,  he.  gives  the  impression  made 
on  his  mind  In  one  sentence:  **They  were 
what  I  would  call  love  letters,  and  wer% 
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eoncbed  in  rerj  pasaionate  ternui."  Eyidence 
of  the  contents  of  a  paper,  which  has  been 
lost,  of  conversations,  and  of  the  testimony 
of  a  deceased  witness  on  e!  f onner  trial,  rest 
on  the  same  principle.  It  la  not  required 
that  the  words  nsed  should  be  repeated,  but 
the  witness  must  be  able  to  state  the  sub- 
stance of  what  was  written  or  said,  and  not 
its  effect  *'In  attempting  to  supply  the  loss 
of  the  testimony  of  a  deceased  witness,  the 
secondary  evidence  ought  manifestly  to  be 
as  full,  and  as  nearly  the  same  as  that  for 
which  It  is  offered  as  a  substitute,  as  pos- 
sible. The  very  words  which  the  deceased 
witness  spoke  would  be  the  best,  and  were 
formerly  supposed  to  be  necessary  (see  King 
T.  Jollffe,  4  Term  Bep.  290),  but  that 
strictness,  having  made  the  rule  Impractica- 
ble, has  long  since  been  abandoned.  The 
secondary  witness  may  now  give  the  sub- 
stance, but  not  the  mere  effect^  of  the  for- 
mer testimony.  To  allow  him  to  state  the 
latter  only  would  be  to  permit  him  to  de- 
cide upon  the  effect  of  the  testimony,  in- 
stead of  submitting  It  to  the  Jury  to  whom 
it  properly  belongs.*'  Jones  v.  Ward,  48  N. 
C  26,  64  Am.  Dec.  500.  "Upon  the  death  of 
a  witness  who  has  been  examined  in  a  Judi- 
cial proceeding,  such  examination  is  admis- 
sible as  secondary  evidence  in  a  subsequent 
trial  between  the  same  parties.  Here  it  \a 
required  that  the  secondary  evidence  should 
be  full,  because  It  is  offered  as  a  substitute. 
The  testimony  of  the  deceased  witness  should 
be  placed  before  the  new,  as  the  law  requir- 
ed it  to  be  placed  before  the  former,  triers. 
Both  are  entitled  not  only  to  the  truth,  but 
to  the  whole  truth.  The  copy  must  be  ascer- 
tained to  be  faithful  before  it  Is  admitted  as 
a  representative  of  the  original.  Besides,  to 
receive  an  avowedly  Imperfect  account  of 
what  had  been  formerly  testified  in  lieu  of 
the  former  testimony  itself  would  be  to  en- 
tourage the  party  to  offer  partial  Instead  of 
full  secondary  evidence.  He  would  be  in- 
terested to  seek  out  such  witnesses  as  re- 
membered only  those  portions  of  the  former 
testimony  as  made  in  his  favor.*'  Ingram  v. 
Watkins,  18  N.  G.  444.  The  principle  here 
announced  has  been  approved  many  times 
In  this  court  Wright  v.  Stowe,  49  N.  G.  518; 
Buie  v.  Garver,  73  N.  G.  265;  Paine  v.  Bob- 
«rts,  82  N.  G.  452;  Garpenter  v.  Tucker,  98 
N.  a  317,  3  S.  E.  831.  The  purpose  of  the 
rule  is  to  place  before  the  Jurors,  as  near  as 
possible,  the  substitute  for  the  original,  and 
let  them  pass  on  its  effect  If  it  were  other- 
wise, the  opinion  of  an  adverse  witness 
would  be  evidence,  or  the  Jury  might  hear 
the  parts  of  a  writing  prejudicial  to  a  party, 
when  in  the  same  writing  there  are  expres- 
sions, qualifying  what  is  testified  to,  of  which 
the  Jurors  would  have  no  knowledge. 

[4]  The  letter  of  the  defendant  to  the  wife 
of  the  plaintiff  was  competent,  as  was  also 
the  evidence  of  witnesses  as  to  the  conduct 


of   the  defendant  and  conversations  with 

him. 

We  find  no  error  in  the  charge  of  his  hon- 
or, or  in  his  refusal  to  give  certain  instruc- 
tions prayed  for  by  the  defendant  There 
must  be  a  new  trial. 

New  trial. 

(156  N.  C.  615) 
STATB  V.  VAUGHAN. 

(Supreme  Gourt  of  North  Oarolina.     Sept  18, 

1911.) 

1.  Gbihinal  Law  (|  539*)— Evidencb— Deo- 

UkRATIONS— GaUTION  TO  DEFENDANT. 

Where  the  record  shows  that  defendant, 
who  was  without  counsel  at  his  prelimlDary  ex- 
amination, was  not  cautioned  dv  the  Justice 
before  the  examination  commenced,  as  rMuired 
by  Revisal  1905.  §  8194,  that  he  was  at  liberty 
to  refuse  to  answer  any  question  that  may  be 
put  to  him,  and  that  his  refusal  to  answer  could 
not  be  used  to  his  prejudice,  but  was  "sworn" 
with  other  witnesses  at  the  preliminary  examin- 
ation, and  on  his  request  to  testify  was  ex- 
amined as  a  witness,  the  admission  in  evidence 
at  the  trial  of  declarations  then  made  by  de- 
fendant is  reversible  error. 

[Ed.  Note.—For  other  cases,  see  Griminal 
Law,  Gent.  Dig.  (  1230;   Dec  big.  S  539.*] 

2.  Griminal  Law  (§  235*)— Pbeliminabt  Ek- 
amination—Gaution  as  to  Riquts. 

Where  defendant  at  his  preliminary  exam- 
ination is  represented  by  attorney  and  is  placed 
upon  the  stand  as  a  witness  in  his  own  belialf, 
no  caution  as  to  his  rights  is  necessary. 

[E3d.  Note.— For  other  cases,  see  Griminal 
Law,  Dec.  Dig.  S  235.*] 

Appeal  from  Superior  Gourt  Hertford 
Gounty;  J.  S.  Adams,  Judge. 

Lounle  Vaughan  was  convicted  of  larceny, 
and  he  appeals.    New  trial. 

Wlnbome  &  Win  borne,  for  appellant  The 
Attorney  General  and  J.  G.  Little,  for  the 
State. 

BROWN,  J.  The  InsufDciency  of  the  evi- 
dence to  convict  was  strongly  urged  by  couur 
sel  for  defendant;  but,  as  there  Is  to  be 
another  trial,  it  is  unnecessary  to  pass  on 
the  exception. 

[1]  The  second  exception  is  to  the  ruling 
of  the  court  admitting  declarations  of  the 
defendant  before  the  Justice  of  the  peace 
upon  a  preliminary  examination,  upon  the 
ground  that  it  did  not  appear  that  the  de- 
fendant was  duly  cautioned  in  accordance 
with  the  statute.  Revisal  1905,  §  3194.  It 
appears  in  the  record  that  the  justice  ''swore*' 
the  defendant  along  with  all  the  other  wit- 
nesses at  the  preliminary  hearing,  and  then 
asked  the  defendant  if  he  desired  to  be  a  wit- 
ness. Defendant  said  he  did  and  was  ex- 
amined. The  defendant  is  a  young,  ignor- 
ant negro,  and  was  not  represented  by  coun- 
sel before  the  Justice.  We  think  both  the 
letter  and  spirit  of  the  statute  requires  that 
the  defendant  should  have  been  advised  of 
his  rights  by  the  justice  to  the  effect  that 
he  was  not  required  to  testify ;   that  he  was 
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at  liberty  to  refuse  to  answer  any  question 
put  to  him;  and  that  his  refusal  to  answer 
shall  not  be  used  to  his  prejudice.  State  v. 
Parker,  132  N.  C.  1018,  43  S.  E.  830;  State  v. 
Simpson,  133  N.  C.  677,  45  S.  E.  567. 

[2]  When  the  defendant  is  represented  by 
counsel  and  placed  upon  the  stand  as  a  wit- 
ness in  his  own  behalf,  no  caution  Is  neces- 
sary. In  this  case  the  prisoner  was  not  ad- 
vised of  his  rights,  but  was  practically  in- 
vited by  the  Justice  to  take  the  stand. 

New  trlaL 


(136  Oa.  633) 

BUTLER  V.   CE7NTRAL  QEOROIA   BRICK 

00. 

(Supreme  Court  of  Georgia.     Aug.  15,  1911.) 

(8yUabu9  by  the  Court,) 

1.  Masteb  and  Servant  (§§  259,  260*)— Iw- 
jruBiEs  TO  Servant— Pleading. 

In  a  suit  for  damages  against  the  Central 
Georgia  Brick  Company,  a  corporation,  for  the 
homicide  of  her  husband,  the  petition  of  Mattie 
B.  Butler,  as  amended,  alleged,  among  other 
things:  Aaron  Butler  was  an  employ^  of  de- 
fendant, engaged  with  other  employes  in  loading 
certain  railroad  flat  cars  with  brick,  and  shov- 
ing the  loaded  cars  out  of  the  way  along  the 
tracic  to  give  place  on  the  railway  tracts  for 
other  empty  cars  to  be  loaded.  Bradley  Ward, 
an  officer  of  the  corporation,  was  foreman  of 
all  of  these  employes;  not  being  engaged  in 
the  woric  himself,  but  it  being  his  duty  to  di- 
rect and  supervise  it,  he  having  also  authority 
to  employ  and  discbarge  employ^  worlcin^  un- 
der him.  One  car  had  l>een  loaded,  and  the 
plaintifiTs  husband,  with  other  employ^*,  under 
express  direction  of  Bradley  Ward,  who  was 
then  supervising  the  work,  undertook  to  push 
the  loaded  car  away.  While  so  engaged,  in  full 
view  and  speaking  distance  of  Bradley  Ward, 
and  before  the  loaded  car  was  out  of  the  way, 
Ward  negligently  directed  other  employ^  to 
move  an  empty  car  from  the  rear  to  the  place 
for  loading,  knowing  tbat  the  plaintiff^s  hus- 
band was  in  a  position  bo  that  he  could  not  see 
and  did  not  know  the  second  car  was  moving 
onto  him,  and  negligently  failed  to  notify  him 
of  the  approach  of  the  empty  car,  which,  be- 
ing pushed  by  the  other  employ^  of  defendant, 
under  direction  of  Ward,  crushed  and  killed  the 
plaintiff's  husband.     Held: 

(a)  That,  though  it  was  alleged  that  the  plain- 
tiff's husband  and  Bradley  Ward  were  engaged 
in  servingthe  same  corporation  relative  to  load- 
ing cars,  the  allegations  were  not  of  such  char- 
acter as  to  charge  that  they  were  fellow  serv- 
ants. 

(b)  Nor  were  the  allegations  of  such  charac- 
ter as  to  show  that  the  danger  was  as  obvious 
to  the  plaintiff's  husband  as  it  was  to  the  mas- 
ter. 

(c)  Accordingly  it  was  erroneous  to  dismiss 
the  petition  on  demurrer,  which  complained 
tbat:  (1)  "The  sole  negligence  allei^ed  is  the 
failure  to  give  warning  to  said  Aaron  Butler, 
and  Bradley  Ward  is  shown  to  have  been  sim- 
ply fellow  servant  with  said  Aaron  Butler,  be- 
cause at  the  time  of  the  alleged  injury  with  re- 
spect to  the  corporation  he  was  simply  engaged 
with  Aaron  Butler  in  the  same  work,  and  his 
part  in  the  particular  work  in  which  Aaron 
Butler  was  injured  was  not  different  in  his  re- 
lation to  the  master  from  that  of  the  others  en- 
gaged in  that  work."  (2)  "And  because  under 
the  allegations  in  the  petition  as  amended  it  is 


not  shown  that  the  damage  was  not  as  obvious 
to  said  Butler  as  to  the  others." 

[Bd.  Note. — For  other  cases*  see  Master  and 
Servant.  Cent,  Dig.  §$  837-S48;  Dec.  Dig.  §§ 
259,  260.*] 

2.  DESfURRER  Overruled. 

Other  grounds  of  demurrer  were  urged, 
but  the  court  overruled  them,  and  the  defend- 
ant did  not  except  to  the  judgment. 

Error  from  Superior  Court,  Bibb  County ; 
W.  H.  Pelton,  Judge. 

Action  by  M.  B.  Butler  against  the  C?entra) 
Georgia  Bride  Company.  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Re- 
versed. 

J.  W.  Preston,  Sr.,  and  L.  D.  Moore,  for 
plaintiff  in  error.  Hardeman,  Jones,  Calla- 
way &  Johnston,  for  defendant  in  error. 

ATKINSON,  J.    Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(196  Ga.  629) 
PARKER  V.  GEORGIA  COAST  &  P.  R.  00. 
(Supreme  Court  of  Georgia.    Aug.  15,  1911.) 

(SyUalms  by  the  Court,) 

Railroads   (§    844*)-^)peration— Accidents 

AT  Crossings— Pleading. 

The  petition  was  not  subject  to  general 
demurrer.  Shaw  v.  Georgia  Railroad  Co.,  127 
Ga.  14,  55  S.  E.  960:  Southern  Railroad  Co.  v. 
Chatman.  124  Ga.  1026,  53  S.  E.  692,  6  Ia  R. 
A.  (N.  S.)  283;  Lavier  v.  Central  R.  Co.,  71 
Ga.  222;  Cleveland  v.  Central  R.  Co.,  73  Ga. 
793;  Brunswick  &  Western  R.  Co.  v.  Gibson, 
97  Ga.  489,  25  S.  E.  484. 

(a)  By  the  terms  of  the  order  the  Judge  only 
sustained  the  general  demurrer,  and  does  not 
appear  to  have  ruled  upon  any  of  the  grounds 
of  the  special  demurrer. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1107-1112;    Dec.  Dig.  f  344.*! 

Error  from  Superior  Court,  Liberty  Coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  Katie  R.  ParlLer  against  the 
Georgia  Coast  &  Piedmont  Railroad  Com- 
pany. Judgment  for  defendant  Plaintiff 
brings  error.    Reversed. 

Mrs.  Katie  R.  Parker  Instituted  suit  for 
damages  o gainst  the  Georgia  Coast  &  Pied- 
mont Railroad  Company  for  the  homicide  of 
her  husband.  The  defendant  filed  general 
and  special  demurrers,  and  afterwards  the 
plaintiff  offered  an  amendment,  which  was 
allowed  and  made  a  part  of  the  record.  The 
defendant  renewed  lbs  general  demurrer  to 
the  petition  as  amended,  and  after  argument 
had  the  demurrer  was  sustained  and  the  pe- 
tition dismissed,  and  the  plaintiff  excepted. 
The  petition  as  amended,  in  substance,  al- 
leged the  following:  In  the  incorporated 
town  of  Ludowid  the  railroad  track  of  the 
defendant  runs  east  and  west,  and  crosses  at 
right  angles  the  track  of  the  Atlantic  Coast 
Line  Railroad  Company.     At  a  point  about 
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100  yards  east  of  the  intersection  a  side  track 
of  the  Atlantic  Coast  Line  connects  with  the 
main  line  of  the  defendant,  by  means  of 
Avhich  cars  are  shifted  from  one  railroad  to 
the  other.  About  4  o'clock  in  the  afternoon 
a  passenger  train  was  standing  about  300 
yards  east  of  the  intersection  of  the  main 
lines  of  the  two  railroads,  and  200  yards  east 
of  the  intersection  of  defendant's  main  line 
with  the  side  track  first  mentioned*  on  an- 
other of  defendant's  side  tracks  which  ran 
parallel  to  its  main  line.  At  the  same  time 
a  freight  train,  consisting  of  an  engine  and 
cars  at  either  end  of  the  engine,  was  standing 
on  the  side  track  which  connected  the  two 
railroads.  The  passenger  train  was  due  to 
leave,  but  was  still  receiving  passengers  in- 
tending to  leave  LudowicL  Plaintiff's  hus- 
band contemplated  departure  on  the  passen- 
ger train,  and  for  that  purpose  he  walked 
from  his  house  eastwardly  along  defendant's 
main  line  track  In  the  direction  of  the  stand- 
ing passenger  train.  Plaintiff  was  at  a  house 
near  the  railroad  track,  intending  to  leave 
there  and  meet  her  husband  at  the  train. 
Her  husband  was  intent  on  catching  the 
train,  and  also  looking  ahead  at  a  slight 
angle  toward  the  house  from  which  plaintiff 
intended  to  leave.  The  wind  was  blowing 
from  the  direction  in  which  the  husband  was 
going,  so  he  could  not  hear  an  approaching 
train  from  behind  him.  He  saw  the  freight 
train  standing  on  the  side  track,  but  did  not 
think  that  it  would  at  that  time  run  out  on 
the  main  line  and  endanger  pedestrians  walk- 
ing along  the  main  line  for  the  purpose  of 
reaching  the  passenger  train;  but  after  he 
had  passed  the  point  of  intersection  of  the 
side  track  (on  which  the  freight  train  was 
standing)  with  defendant's  main  line,  the 
freight  train,  without  warning  and  without 
his  knowledge,  and  without  ringing  the  bell, 
blowing  the  whistle,  or  giving  other  signals 
(as  the  rules  of  the  defendant  required), 
backed  out  upon  the  main  line  and  proceeded 
"to  back"  in  the  direction  of  the  passenger 
train,  and,  though  plaintifiTs  husband  was 
in  plain  view  of  defendant's  agents  and  serv- 
ants who  were  operating  the  freight  train  on 
the  main  track,  they  ran  over  and  killed 
him.  The  railroad  track  was  the  usual  and 
necessary  way  for  pedestrians  to  reach  the 
train,  and  the  husband  was  walking  along 
the  track  in  accordance  with  a  long-continued 
custom  and  license  by  defendant. 

The  specific  grounds  of  negligence  were: 
(a)  That  the  engineer  who  was  engaged  in 
operating  the  engine  did  not  ring  a  bell,  blow 
a  whistle,  or  give  other  warning  at  the  time 
the  ^gine  was  set  in  motion,  which  warning, 
according  to  the  rules  of  the  company  and 
long-established  custom,  should  have  been 
given,  and  on  the  giving  of  which  petitioner's 
husband  had  the  right  to  and  did  rely,  and 
which,  if  given,  would  have  apprised  plain- 
tiff's husband  of  the  moving  of  the  engine, 
and  would  have  enabled  him  to  have  left 


the  track  In  safety,  (b)  The  engineer  oper- 
ating the  engine,  after  the  engine  was  set 
in  motion,  did  not  give  warning  to  petition- 
,er's  husband  of  the  approach  of  the  engine 
and  cars,  after  it  became  apparent  to  him, 
in  the  exercise  of  ordinary  care,  or  should 
have  become  apparent  to  him,  had  ordinary 
care  beeb  exercised  by  him,  that  plaintiff's 
husband  was  not  aware  of  the  approaching 
train;  and  after  it  was  apparent  to  the  en- 
gineer, in  the  exercise  of  ordinary  care,  that 
plaintiff's  husband  would  not  get  off  the  track 
without  warning,  the  engineer  did  not  blow 
the  whistle,  ring  the  bell,  or  give  other  warn- 
ing, but  negligently,  carelessly,  and  with 
recklessness  amounting  to  wantonness,  ran 
down  petitioner's  husband  and  killed  him. 
(c)  The  engineer,  after  seeing  the  position  of 
peril  in  which  petitioner's  husband  was 
placed,  did  not  slacken  the  speed  of  his  en- 
gine, did  not  have  the  same  under  control, 
but  negligently  permitted  the  cars  attached 
to  the  engine  to  overtake  petitioner's  husband 
and  run  him  down  and  kill  him,  when  in  the 
exercise  of  ordinary  care  the  speed  of  the 
engine  could  have  been  checked,  the  engine 
could  have  been  under  proper  control,  and 
no  harm  would  have  resulted,  (d)  Defend- 
ant company  violated  its  rules  in  not  having 
a  watchman,  fiagman,  or  lookout  on  the  front 
of  the  cars  as  they  were  backing  towards 
plaintiff's  husband,  to  give  signals  to  the  en- 
gineer, and  also  to  give  warning  to  parties 
then  and  there  using  the  track  of  the  de- 
fendant as  a  passageway  toward  the  passen* 
ger  train. 

The  grounds  of  demurrer  were:  (1)  That 
the  petition  set  forth  no  cause  of  action 
against  the  defendant,  and  set  forth  no  facts 
on  which  a  recovery  could  legally  be  based. 
(2)  That  the  allegations  were  not  sufllciently 
definite  or  certain,  nor  sufficiently  full  and 
explicit  as  to  the  manner  in  which  the  al- 
leged acquiescence  and  permission  of  the  de- 
fendant was  manifested  with  respect  to  per- 
sons walking  along  its  roadbed  and  between 
its  tracks,  nor  as  to  the  permission  or  as- 
sent of  the  defendant  to  such  use  of  its 
tracks  or  roadbed  by  pedestrians,  nor  as  to 
the  alleged  license  by  which  it  is  claimed 
that  pedestrians  were  entitled  to  the  use  of 
said  roadbed;  that  said  petition  was  defec- 
tive in  failing  to  state  whether  such  con- 
sent, license,  acquiescence,  or  permission  was 
manifested  by  acts  or  by  words,  and,  if  by 
words,  in  failing  to  state  whether  the  same 
were  oral,  as  coming  from  some  authorized 
representative  of  the  defendant,  or  were  in 
writing,  and,  if  in  writing,  in  failing  to  state 
what  the  writing  was  and  the  language  there- 
of;  that  the  petition  was  further  defective 
in  failing  to  state  any  facts  showing  any 
custom  or  license,  acquiescence,  or  permis- 
sion in  respect  to  the  matters  alleged.  (3) 
That  the  petition  was  further  defective  in 
not  setting  out  the  rules  of  the  company  re- 
ferred to,  or  designating  them  with  sufficient 
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certainty  to  enable  the  defendant  to  deter- 
mine what  rules  were  referred  to. 

Upon  the  hearing  the  Judge  passed  the  fol- 
lowing order:  **Upon  consideration  of  de- 
fendant's demurrer  to  plaintllTs  amended 
petition,  and  of  this,  argument  of  counsel 
thereon^  It  Is  considered,  ordered,  and  ad- 
Judged  that  the  general  demurrer  be*  and  the 
same  Is  hereby  sustained,  and  the  petition 
dismissed.*' 

Oliver  &  Oliver,  for  plaintiff  In  error. 
Ultch  &  Denmark,  for  defendant  in  error. 

ATKINSON,  J.     Judgment  reversed. 

BEX:?e:,  J.,  absent  The  other  Justices  con- 
cur. 


as6  GcL  eiB) 

MBRRITT  et  aL  v.  JONES  et  al. 
(Supreme  Ck>urt  of  Georgia.     Aug,  16,  1911.) 

(ByUalHU  by  ih^  Court.) 

1.  E2s:eoi7Tors  and  Administratobs  (§  384*)— 
Sales  Undeb  Obdeb  of  Cox7B'r--OPBBATiON 

AND    E2FFEGT. 

The  sale  of  realty  by  an  administrator  at 
public  sale,  who  is  duly  authorized  to  sell  by 
an  order  of  the  court  of  ordinary,  to  an  inno- 
cent purchaser,  divests  the  title  of  the  heirs  at 
law  of  the  intestate,  atthougii  there  may  be 
irregularities  in  the  sale.  Civ.  Code  1895,  § 
34«f  (Civ.  Code  1910,  §  4039). 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  (  1569;  Dec 
Dig.  I  384.*] 

2.  EhnxjuTOBS  and  AninNiSTBATOBs  (|  347*)— 
Sales  Undeb  Obdes  of  Coubt— Suffioien- 
CT  OF  Obdeb. 

Where  the  application  bv  an  administra- 
tor for  an  order  to  sell  lands  for  the  purpose  of 
paying  the  debts  and  making  distribution 
among  the  heirs  of  the  intestate  set  forth  that 
the  intestate  "owned  at  the  time  of  her  death 
two  tracts  of  land,  one  lying  in  Worth  county, 
known  as  the  home  place,  where  the  deceased 
resided  at  the  time  of  her  death,  containing  50 
acres,  and  another  tract  of  improved  land,  con- 
taining 202%  acres,  lying  in  the  county  of 
Randolph,"  and  an  order  was  duly  granted  to 
sell  "the  lands  belonging  to  said  estate  (for  the 
purpose  of  paying  the  debts  and  distribution 
among  the  heirs)  lying  in  said  county,  of  the 
home  place,  and  a  tract  of  land  lying  in  Ran- 
dolph county,  the  one  in  Worth  county  con- 
taining 50  acres,  and  the  one  in  Randolph  coun- 
ty, improved,  containing  202^  acres,  more  or 
less,"  such  order  was  legal  authority  to  the  ad- 
ministrator to  sell  an  improved  lot  of  land  in 
Randolph  county  of  a  given  number  belonging 
to  the  intestate  at  the  time  of  her  death,  where 
it  appeared  that  such  lot  was  the  only  land 
owlned  by  the  intestate  at  the  time  of  her  death 
in  Randolph  county.  Hall  v.  Davis,  122  Ga. 
252,  50  &  E.  106,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  ETzecutors 
and  Administrators,  Cent  Dig.  |  1445;  Dec. 
Dig.  §  347.*] 

8.  BxEOUTOBS  AND  A'dministbatobs  (§  388*)— 
Sales  Under  Obdeb  of  Coubt— Effect  of 
Ibbeoxtlabitt. 

The  action  was  to  recover  a  lot  of  land  No. 
158  in  the  £Mfth  district  of  Randolph  county. 
The  plalntiflfs  and  the  defendants  claimed  under 
a  common  grantor,  Mary  F.  Freeman.  The 
plaintiffs  claimed  as  the  heirs  at  law  of  Maiy 


f  F.  Freeman,  and  under  a  deed  made  to  them  by 
John  M.  Freeman,  also  an  heir  at  law  of  Mary 
F.  Freeman.  The  defendants  claimed  through  a 
deed  made  by  the  administrator  of  Mary  F.  Free- 
man. The  application  of  the  administrator  to 
sell,  and  the  order  authorizing  him  to  sell,  set 
forth  the  facts  stated  in  the  next  preceding  head- 
note.  The  advertisement  of  the  administrator's 
sale  described  the  land  as  "lot  of  land  No.  157, 
Fifth  district  of  Randolph  county,  Georgia,  con- 
taining 202^  acres,  more  or  less."  At  the  sale 
the  auministrator  made  public  the  announce- 
ment that  he  was  going  to  sell  the  "old  Trippe 
place."  Pridgen  was  the  pmrchaser  at  the  ad- 
ministrator's sale  at  the  price  of  $750,  and  the 
administrator,  as  such,  executed  to  him  a  war- 
ranty deed  for  the  purpose  of  conveying  the 
Sroperty  sold  at  the  administrator's  sale,  and 
escribing  the  land  aa  lot  No.  158  in  the  Fifth 
district  of  Randolph  county.  Pridgen  subse- 
quently conveyed  the  land  by  warranty  deed  to 
Mrs.  Trippe,  in  consideration  of  $750,  describ- 
ing the  land  by  the  number  last  above  men- 
tioned. Mrs.  Trippe  in  turn  conveyed  the  land 
by  such  number  hy  warranty  deed  to  William 
Jones  for  a  consideration  of  $800.  Thereafter 
Jones  died  intestate,  leaving  the  defendants  as 
his  only  heirs  at  law,  and  no  administration 
was  ever  had  upon  his  estate.  There  was  noth- 
ing tending  to  show  that  the  purchaser  at  the 
administrator's  sale,  or  those  holding  under  him, 
had  notice  of  any  irr^rularity  aa  to  the  adver- 
tisement of  the  administrator's  sale. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SS  1573-1582; 
Dec.  Dig.  S  388.*) 

4.  E^BCUTOBS  AND  Adkinistbators  (|  388*>— 
Sales  Undeb  Obdeb  of  Coubt— Effect  op 
Ibbegulabitt. 

The  facts  above  stated  were  shown  by  com- 
petent evidence. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  388.*] 

5.  BXECUTOBS  AND  Administbatobs  (|  388*)— 
Sales  Under  Obdbb  of  Ck)UBT— ETifect  ov 

iBBEOULABirr. 

It  follows,  upon  the  application  of  the  le- 
gal principles  aboye  announced  to  the  facta 
stated  in  the  third  headnote,  that  the  plaintiffii 
were  not  entitled  to  recover,  and  that  the  ver- 
dict in  favor  of  the  defendants  was  demanded. 
[Bd.  Note.— For  other  cases,  see  Bbcecuton 
and  Administrators,  Dec  Dig.  S  388.*] 

6.  Appeal  and  Ebrob  (|  1029*)— Review— 
Habmless  £3kbob. 

In  view  of  the  foregoing,  it  is  unnecessary 
to  deal  specifically  with  the  assignments  of  er- 
ror upon  the  allowance  of  the  amendment  to 
the  defendant's  answer,  upon  the  charge  of  the 
court,  or  to  the  rulings  on  the  admission  of 
evidence. 

[E^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4035,  4036;  Dec  Dig.  f 
1029.*] 

Error  from  Superior  Ck)urtp  Bandolph  Coun- 
ty; W.  C.  Worrill,  Judge. 

Action  by  Ruby  Merritt  and  others  against 
M.  A.  E.  Jones  and  others.  Judgment  for  de- 
fendants.    Plaintiffs  bring  error.     Af9rmed. 

Robt  U  Moye  and  Pottle  &  Glessn^,  tot 
plaintiffs  In  error.  M.  0.  Bdwarda,  for  de- 
fendants In  error. 

FISH,  G.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  eon* 
cur. 
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(189  CkL  709) 

KING  et  aL  r.  STATE. 
(Supreme  Coart  of  Greoigia.     Aug.  19,  1011.) 

(Syllabus  hy  the  Court,) 

1.  Usury  (|  149*)— Criminal  Law  (|  5*)— 
Constitutional  Law  (§§  82,  258,  87*)— Dub 
Pbooess  op  Law  —  Obligation  of  Con- 
tracts— Statutes— Acts   Prohibited. 

The  act  of  1908  (Acts  1908,  p.  83),  em- 
bodied in  Civ.  Code  1910,  §S  3444,  3445,  pro- 
Tiding,  among  other  things,  that  it  shall  be  a 
crime  *'to  reserve,  charge,  or  take,  for  any 
loan  or  advance  of  money  or  forbearance  to  en- 
force the  collection  of  any  sum  of  money,  any 
rate  of  interest  greater  than  five  per  cent,  per 
month,  either  directly  or  indirectly,  by  way  of 
commission  for  advances,  discount,  exchange, 
the  purchase  of  salary  or  wages,  by  notarial  or 
other  fees,  or  by  any  contract,  or  contrivance, 
or  device  whatever,"  does  not  make  unlawful  a 
transaction  wherein  tihere  is  a  charge  by  way 
of  commission  for  advances,  discount,  exchange, 
or  fees,  or  the  purchase  of  salary  or  wages, 
save  wnere  connected  with  a  loan  and  directly 
or  indirectly  constituting  all  or  a  part  of  a 
reservation,  charge,  or  taking  for  a  loan  or  ad- 
vance of  money,  or  forbearance  to  enforce  the 
collection  of  a  sum  of  money,  a  rate  of  interest 
greater  than  5  per  cent,  per  month. 

(a)  The  Legislature  has  the  power  to  fix  the 
maximum  rate  of  interest  which  may  be  exacted 
for  the  use  of  money,  and  to  make  penal  the 
exaction  of  a  greater  rate  of  interest  than  5 
per  cent,  per  month. 

(b)  The  act  in  question  does  not  violate  ar- 
ticle 1,  {  1,  par.  11  article  1,  §  1,  par.  3,  or 
article  1,  |  5,  par.  2  of  the  Constitution  of  this 
state,  nor  does  it  violate  the  ninth  or  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  The  act  does  not  violate  article  1,  $  4, 
par.  1,  of  the  Constitution  of  this  state. 

FBd.  Note.— For  other  cases,  see  Usury,  Cent 


2.  Usury  (I  149*)— Statutes  (J  76*)— Gener- 
al and  Special  Laws— Acts  Prohibited. 
The  act  in  question  does  not  prohibit  the 
sale  and  assignment  of  "choses  in  action  aris- 
ing ex  contractu." 

(a)  The  fact  that  "there  existed  at  the  time 
of  the  passage  of  this  act  general  laws  having 
uniform  operation  throughout  the  state,  fixing 
the  rate  of  interest  that  might  be  charged,  and 
providing  penalties  for  the  violation  of  these 
general  laws,"  does  not  cause  the  act  to  be  in 
conflict  with  the  provisions  of  article  1,  §  4, 
par.  1,  of  the  Constitution  of  this  state,  that 
no  special  law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  existing 
general  law. 

[EM.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  i  441 ;  Dec.  Dig.  §  149  ;♦  Statutes,  Cent 
Dig.  it  77%-78%;  Dec.  Dig.  §  76.*] 

8.  Statutes  (§§  107,  118*)— Subjects  and  Ti- 
OTJss— Usury  Laws. 

The  act  does  not  refer  to  more  than  one 
subject-matter,  and  does  not  contain  matter  dif- 
ferent from  that  expressed  in  its  title;  and 
therefore  does  not  violate  article  3,  {  7,  par.  8, 
of  the  Constitution  of  this  state,  providing: 
"No  law  or  ordinance  ahall  pass  which  refers 
to  more  than  one  subject-matter,  or  contains 
matter  different  from  what  is  expressed  in  the 
title  thereof,"  the  title  of  the  act  being  as  fol- 
lows: "An  act  to  make  it  a  misdemeanor  to 
charge  any  rate  of  interest  greater  than  5  per 
cent,  per  month,  either  directly  or  indirectly, 
and  for  other  purposes." 

[Ed.  Note.— For  other  cases,  tee  Statutes, 
Dec.  Dig.  §§  107.  118.*] 


Certified  Questions  from  Court  of  Appeals. 

R.  D.  King  and  others  were  indicted  for  a 
violation  of  tbe  statute  prohibiting  the  tak- 
ing of  Interest  above  5  per  cent  a  month.  On 
questions  certified  by  the  Court  of  Appeals. 
Questions  answered. 

The  Court  of  Appeals  certified  the  follow- 
ing questions: 

"In  the  foregoing  case  an  act  of  the  Gen- 
eral Assembly  of  this  state,  to  wit,  an  act  ap- 
proved  August  15,  1908  (Acts  1908,  p.  83), 
entitled  'An  act  to  make  it  a  misdemeanor  to 
charge  any  rate  of  interest  greater  than  5 
per  cent  per  month,  either  directly  or  in- 
directly, and  for  other  purposes,'  l6  attacked 
as  being  unconstltational ;  and  a  decision  of 
the  following  constitutional  questions  Involv- 
ed is  necessary  to  a  proper  determination  of 
the  case: 

*'Flrst  Is  said  act  unconstitutional,  null, 
and  void  upon  the  following  alleged  ground: 
*Sald  act  denies  to  the  defendants  [who  have 
been  Indicted  for  a  violation  of  it  hy  charging 
and  reserving  from  a  named  person  a  sum  of 
money  greater  than  5  per  cent  per  month  as 
Interest  for  a  loan  of  money]  the  Impartial  and 
complete  protection  guaranteed  under  article 
1,  S  1,  par.  2  (ClY.  Code  1895,  S  5699),  of  the 
Constitution  of  this  state,  and  denies  to  the 
defendants  the  rights  reserved  and  retained 
in  the  ninth  amendment  (Civ.  Code  1895,  I 
6022)  of  the  Constitution  of  the  United  States, 
for  that  all  persons  are  guaranteed  the  right 
to  sell,  own,  and  buy  every  species  of  prop- 
erty not  evil  in  itself,  and  whose  use  Is  not 
hurtful  to  the  public  health  and  public  mor- 
als. The  aforesaid  act  doiles  the  Impartial 
and  complete  protection  to  persons  owning 
and  desiring  to  sell  accounts  for  salary  and 
wages.  And  for  that  all  persons  are  guaran- 
teed the  right  to  contract  and  receive  for 
their  services  such  price  as  may  be  agreed 
upon  between  the  contracting  parties.  The 
act  in  question  seeks  to  deny  this  impartial 
and  complete  right  by  limiting  the  compensa- 
tion that  may  be  contracted  for  for  services 
rendered,  for  that  the  statutes  of  this  state 
fix  notarial  fees.  The  act  aforesaid  denies  to 
the  notary  rendering  services  in  cases  where 
money  is  loaned  the  Impartial  and  complete 
protection  of  this  general  law  fixing  notarial 
fees.' 

"Second.  Is  said  act  unconstitutional,  null, 
and  void  upon  the  following  alleged  ground: 
*Sald  act  Is  in  violation  of  article  1,  §  1,  par. 
3  (Civ.  Code  1895,  |  5700),  of  the  Constitu- 
tion of  this  state,  and  is  in  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States  (Civ.  Code  1895,  {  6030), 
in  that  it  deprives  the  defendants  of  their 
liberty  and  property  without  due  process  of 
law,  and  in  that  it  denies  to  these  defendants 
the  equal  protection  of  the  laws.' 

"Third.  Is  said  act  unconstitutional,  null, 
and  void  for  the  following  alleged  reason: 
*Sald  act  is  in  conflict  with  article  1,  S  4, 
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par.  1  (CiT.  CSode  1895,  t  5732),  of  the  Ck)n- 
stltution  of  this  state,  in  that  it  is  a  special 
act  concerning  matters  for  which  provision 
has  been  made  by  existing  general  laws.  For 
illustration,  there  existed  at  the  time  of  the 
passage  of  this  act  general  laws  having  uni- 
form operation  throughout  the  state,  fixing 
the  rate  of  interest  that  might  be  charged, 
and  providing  penalties  for  the  violation  of 
these  general  laws.  There  also  existed  at 
the  time  of  the  passage  of  this  act  general 
laws  permitting  the  selling  and  assignment 
of  choses  in  action  arising  ex  contractu,  and 
the  aforesaid  act  is  a  special  act  in  conflict 
with  these  general  laws.' 

"Fourth.  Is  said  act  unconstitutional,  null, 
and  void  for  the  following  alleged  reason: 
*Said  act  is  in  violation  of  article  1,  §  5,  par. 
2  (Civ.  Code  1896,  S  5735),  of  the  Constitution 
of  this  state.  The  people  of  this  state  have 
always  enjoyed  the  inherent  right  to  sell, 
buy,  and  own  and  assign  every  species  of 
property  not  evil  in  itself  and  not  hurtful  to 
the  public  health  or  public  morals,  and  not 
destructive  of  the  public  peace.  The  afore- 
said act  seeks  to  deprive  the  defendants  of 
this  inherent  right' 

"Fifth.  Is  said  act  unconstitutional,  null, 
and  void  for  the  following  alleged  reason: 
The  aforesaid  act  is  in  violation  of  article  3, 
§  7,  par.  8,  of  the  Constitution  of  this  state 
(Civ.  Code  1895,  §  6771),  in  that  it  refers  to 
more  than  one  subject-matter,  and  in  that  it 
contains  matter  in  the  body  of  the  act  dif- 
ferent from  what  Is  expressed  in  the  title 
thereof.  The  title  of  the  act  only  prohibits 
the  charging  of  a  greater  rate  of  interest 
than  5  per  cent  per  month.  The  body  of  the 
act  seeks  to  prohibit  the  charging  of  com- 
mission, the  charging  of  exchange,  the  sale 
or  purchase  of  accounts  for  salary  or  wages, 
and  the  charging  of  notarial  fees.'  " 

Rosser  &  Brandon,  Candler,  Thomson  & 
Hirsch,  R.  B.  Blackburn,  Lamar  Hill,  and 
J.  D.  Kilpatrick,  for  plaintiffs  In  error.  C.  D. 
HiU,  Sol.  Gen.,  D.  K.  Johnston,  Jno.  L.  Hop- 
kins &  Sons,  H.  W.  Dorsey,  Sol.  Gen.,  and 
Ogbum,  Dorsey  &  Shelton,  for  the  State. 

HOLDEN,  J.  [1]  1.  The  titie  to  the  act 
attacked  as  unconstitutional  is  as  follows: 
"An  act  to  make  it  a  misdemeanor  to  charge 
any  rate  of  interest  greater  than  five  per 
cent  per  month,  either  directly  or  indirectly, 
and  for  other  purposes."  Section  1  of  the 
act  omitting  an  exception  with  respect  to 
licensed  pawnbrokers,  which  is  hereinafter 
set  out  is  as  follows:  "Be  it  enacted  by  the 
General  Assembly  of  the  state  of  Georgia, 
that  it  shall  be  a  misdemeanor,  punishable 
undtf  section  1039  of  the  Penal  Code  of 
this  state,  for  any  person,  company,  or  cor- 
poration to  reserve,  charge  or  take  for  any 
loan  or  advance  of  money  or  forbearance  to 
enforce  the  collection  of  any  sum  of  money, 
any  rate  of  Interest  greater  than  5  per  cent, 
per  month,  either  directly  or  indirectly,  by 
way  of  commission  for  advances,  discount 


exchange,  the  purchase  of  salai7  or  wages, 
by  notarial  or  other  fees,  or  by  any  contract, 
or  contrivance,  or  device  whatever;  save 
and  except  only  •  •  •  [an  exception 
with  reference  to  licensed  pawnbrokers]." 
Section  2  Is  as  follows:  "Be  it  further  en- 
acted, that  this  statute  shall  not  be  con- 
strued as  repealing  or  impairing  the  usury 
laws  now  existing,  but  as  being  cumulative 
thereof."  Section  3  repeals  conflicting  laws. 
This  act  was  designed  to  prohibit  and  does 
prohibit,  transactions  "for  any  loan  or  ad- 
vance of  money  or  forbearance  to  enforce 
the  collection  of  any  sum  of  money,"  where 
the  rate  of  interest  reserved,  charged,  or 
taken  is  greater  than  5  per  cent,  per  month. 
Under  the  act  a  transaction  really  involving 
usury  amounting  to  a  charge  for  the  use  of 
money  of  Interest  in  excess  of  5  per  cent 
per  month  would  involve  a  crime  on  the 
part  of  the  one  reserving,  charging,  or  tak- 
ing the  usury,  where  there  was  a  charge 
"by  way  of  commission  for  advances,  dis- 
count or  exchange,"  or  a  charge  of  fees  re- 
ferred to  in  the  act,  or  the  purchase  of  salary 
or  wages,  where  such  charges  or  purchase 
are  connected  with  a  loan  and  directly  or  in- 
directly constitute  all  or  a  part  of  a  reserva- 
tion, charge,  or  taking,  for  a  loan  or  ad 
vance  of  money,  or  forbearance  to  enforct 
the  collection  of  a  sum  of  money,  a  rate  ol 
interest  greater  than  5  per  cent  per  month. 
It  has  often  been  held  that  the  purchase  of 
property  by  one  with  the  right  of  the  seller 
to  rebuy  at  an  advanced  price,  if  a  bona  fide 
transaction,  Is  valid;  but  where  the  trans- 
action was  put  in  the  shape  of  a  sale,  with 
a  right  of  the  seller  to  rebuy  at  an  ad- 
vanced price,  as  a  cover  for  usury,  the  court 
would  declare  the  deed  made  by  the  seller 
void  for  usury,  at  his  instance.  See  Rogers 
V.  Blouenstein,  124  Ga.  601,  52  S.  E.  617, 
3  L.  R.  A.  (N.  S.)  213.  If  the  language  "by 
way  of  commission  for  advances,  discount 
exchange,  the  purchase  of  salary  or  wages, 
by  notarial  or  other  fees,"  had  been  omitted 
from  the  act,  a  transaction,  really  involving 
an  exaction  of  Interest  exceeding  6  per  cent 
per  month  in  the  ways  specified  would  none 
the  less  have  been  unlawful  under  the  act. 
The  General  Assembly  perhaps  considered 
that  a  common  evil  existed  in  the  covering 
up  of  usury  by  making  the  charges  referred 
to  in  the  act  and  in  purchases  of  the  kind 
referred  to  therein,  and  thought  it  best,  by 
way  of  emphasis,  to  enumerate  these  meth- 
ods in  the  act  itself.  In  the  act,  after  the 
language  above  quoted,  follow  these  words: 
"Or  by  any  contract,  or  contrivance,  or  de- 
vice whatever."  The  usury  against  which 
the  act  was  aimed  was  not  usury  confined 
to  the  transactions  specifically  mentioued, 
but  extends  to  any  exaction  of  usury  ex- 
ceeding 5  per  cent  per  month  by  "any  con- 
tract, contrivance,  or  device  whatcfver,"  by 
which  either  directly  or  indirectly  the  stat- 
ute is  sought  to  be  evaded.     In  re  Berger, 
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193  Mo.  16,  90  S.  W.  759,  3  L.  R.  A.  (N.  S.) 
530,  112  Am.  St  Rep.  472.  Thia  construc- 
tion of  the  act  mnst  be  placed  upon  It  if  any 
meaning  is  given  the  language  in  the  act, 
"or  by  any  contract,  contrivance,  or  device 
whatever."  There  is  a  statute  fixing  the 
amount  of  fees  to  be  charged  by  notaries 
public  for  official  acts,  and  the  act  does  not 
prohibit  a  bona  fide  charge  and  collection  of 
or  contract  for  such  fees.  The  act  does  not 
prohibit  a  transaction  wherein  there  is  a 
bona  fide  charge  of  "other  fees,"  or  a  bona 
fide  charge  "by  way  of  commission  for  ad- 
vances, discount,  or  exchange,"  or  a  bona 
fide  "purchase  of  salary  or  wages,"  except 
when  it  directly  or  indirectly  becomes  a 
part  of  the  usury  prohibited. 

[2]  The  right  to  purchase  the  salary  or 
wages  of  another,  and  the  right  of  the  lat- 
ter to  Bell  the  same,  and  the  right  to  make 
the  charges  referred  to,  are  not  affected  by 
any  of  the  provisions  of  the  act  except  as 
stated.  The  act  never  intended  to  interfere 
with  the  right  of  the  citizen  to  make  a 
bona  fide  contract  for  such  purchases  or 
sales  or  charges,  save  as  a  part  of  a  usu- 
rious transaction,  and  there  is  nothing  in 
the  act  authorizing  a  construction  that  the 
right  to  make  such  contracts  is  thereby  im- 
paired. The  Legislature  has  the  power  to 
prohibit  usury  from  being  charged,  directly 
or  Indirectly,  through  any  scheme  or  device. 
This  act  deals  with  such  a  situation  where 
the  charge  exceeds  5  per  cent,  per  month. 

[la]  Under  the  common  law  it  was  unlaw- 
ful for  a  lender  to  make  any  charge  for  the 
use  of  money.  In  many,  if  not  all,  of  the 
states  there  is  a  law  fixing  the  rate  of  in- 
terest which  may  lawfully  be  charged.  The 
right  to  do  this  is  a  matter  which  cannot 
now  be  questioned  as  being  unconstitutional. 
In-  the  case  of  Griffith  v.  Connecticut,  218 
U.  S.  563,  569,  31  Sup.  Ct  132,  133  (54  L. 
Ed«  1151),  Mr.  Justice  White  stated:  "It 
is  elementary  that  the  subject  of  the  maxi- 
mum amount  to  be  charged  by  persons  or 
corporations  subject  to  the  Jurisdiction  of  a 
state  for  the  use  of  money  loaned  within 
the  Jurisdiction  of  the  state  is  one  within 
the  police  power  of  such  state."  In  the 
case  of  State  v.  Sherman,  18  Wyo.  169,  105 
Pac.  299,  301,  27  K  R.  A.  (N.  S.)  898,  901, 
it  was  said:  "It  is  too  late  to  question  the 
right  of  the  Legislature  to  enact  laws  reg- 
ulating the  rate  of  interest  that  may  be 
legally  taken  for  the  loan  or  forbearance  of 
money,  and  to  prescribe  penalties  for  their 
violation."  In  the  case  of  Omstine  v.  Gary, 
126  Wis.  135  on  page  138,  105  N.  W.  792 
on  page  793,  11  Ia  R.  A.  (N.  S.)  174  on  page 
176,  the  court  said:  "This  power  has  been 
exercised  for  the  protection  of  the  borrower, 
upon  the  ground  that  the  lender  and  the 
borrower  *  *  *  do  not  occupy  the  same 
relations  of  equality  that  parties  do  in  con- 
tracting with  each  other  in  regard  to  the 
loan  or  sale  of  other  kinds  of  property,  and 
that  the  borrower's  necessities  deprive  hla 


of  freedom  In  contracting,  and  place  him  at 
the  mercy  of  the  lender.'  Prentice,  Pol. 
Powers,  p.  48.  It  is  upon  this  theory  that 
the  state  is  deemed  to  have  enacted  usury 
laws  in  the  exercise  of  the  police  power  in 
protection  of  the  public  interest,  and  for  the 
promotion  of  the  general  welfare."  In  this 
connection,  see  M.,  K.  &  T.  Trust  Co.  v.  Krum- 
seig,  172  U.  S.  351,  19  Sup.  Ct.  179,  43  L. 
Ed.  474.  The  right  to  fix  the  maximum 
rate  of  interest  to  be  charged  being  clearly 
within  the  police  power  of  the  Legislature,* 
it  has  the  power  to  enact  such  laws  as  will 
prevent  a  violation  of  the  provisions  of  the 
laws  against  usury.  The  enactment  of  a 
law  against  usury,  with  no  penalty  to  be 
suffered  by  the  party  violating  the  law, 
would  be  merely  advisory,  and  amount  to 
no  more  than  a  recommendation  to  the 
public.  Under  the  laws  of  this  state  the 
legal  rate  of  interest  is  7  per  cent  per  an- 
num, unless  there  is  a  written  agreement 
to  pay  more,  when  8  per  cent,  may  be  ex- 
acted. It  is  also  provided  that,  when  a 
charge  of  more  than  8  per  cent  is  provided 
for  in  a  written  contract  only  7  per  cent, 
can  be  collected;  and,  where  a  conveyance 
of  property  is  made  as  a  part  of  a  usurious 
transaction,  the  title  is  voidable  at  the  in- 
stance of  the  one  transferring  it.  If  the 
Legislature  in  the  exercise  of  the  police 
power  has  the  right  to  prevent  a  recovery 
of  more  than  7  per  cent  interest  where  a 
charge  of  more  than  8  per  cent,  is  provided 
for  in  a  written  contract,  and  to  give  to  a 
party  undertaking  to  transfer  title  to  prop- 
erty as  a  part  of  a  usurious  transaction 
the  right  to  have  the  same  declared  void, 
we  see  no  reason  why  it  cannot  go  further 
and  make  penal  the  violation  of  the  law 
controlling  the  interest  rate^  especially 
where  a  crime  is  committed  only  when  the 
amount  of  interest  charged  exceeds  5  per 
cent  per  month.  Interest  to  the  amount  of 
5  per  cent  per  month  certainly  ought  to  sat- 
isfy the  greediest  of  money  lenders,  and  it 
cannot  be  said  that  it  is  an  unreasonable  ex- 
ercise of  the  police  power  to  make  crim- 
inal the  charging  of  a  greater  rate.  It  is 
to  be  presumed  that  the  Legislature  inves- 
tigated the  matter  in  regard  to  which  it 
legislated,  and  found  that  the  existing  laws 
in  reference  to  usury  were  insufficient  to 
prevent  oppression  and  unreasonable  exac- 
tion of  interest,  and  that  a  law  making  It 
a  crime  to  exact  interest  exceeding  5  per 
cent  per  month  was  necessary  to  prevent 
such  oiH>ression  and  exaction.  A  large  dis- 
cretion is  vested  in  the  Legislature  in  de- 
ciding what  the  interests  of  the  public  re- 
quire and  what  measures  are  needed  to 
promote  its  welfare.  In  re  Berger,  193  Mo. 
16,  90  8.  W.  759,  3  L.  R.  A.  (N.  S.)  530,  112 
Am.  St.  Rep.  472,  it  was  ruled:  "Making 
the  taking  of  more  than  2  per  cent  interest 
a  month  for  the  loan  or  forbearance  of 
money  a  crime  is  not  beyond  the  legitimate 
powers  of  the  Leglslatureu"    In  the  case  of 
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State  ex  r^  t.  Gary,  supra,  it  was  ruled: 
"(1)  The  Legislature  may  restrict  tbe  exac- 
tion of  sums  in  connection  with  a  loan  of 
money  for  commissions,  examinations,  and 
renewals,  without  unconstitutionally  impair- 
ing personal  liberty  or  freedom  of  contract" 

2.  Imprisonment  may  be  imposed  for  viola- 
tion of  a  statute  forbidding  the  taking  of 
usury  or  excessiye  sums  in  connection  with 
a  loan  by  way  of  commissions  or  compensa- 
tion for  views  or  appraisals.  All  property, 
•and  indeed  all  rights  of  natural  persons,  or 
corporations,  are  subject  to  the  exercise  of 
the  police  power  of  the  state.  The  right  to 
contract  is  not  such  an  absolute  right  as  to 
render  it  immune  from  the  reasonable  exer- 
cise of  the  police  power.  Atlantic  Coast  Line 
B.  Ga  V.  State,  135  Oa.  645,  557,  558,  69  S. 
B.  726. 

The  Legislature,  in  the  exercise  of  the  po- 
lice power,  having  the  right  to  make  penal 
the  exaction  of  interest  exceeding  5  per  cent 
per  month,  had  the  right  to  make  provisions 
in  regard  to  different  classes  of  persons  mak- 
ing such  exactions  of  interest  provided  no 
unreasonable  distinctions  are  made  in  mak- 
ing such  provisions  and  all  members  of  each 
class  are  dealt  with  in  the  same  manner. 
The  act  provides  "that  regularly  licensed 
pawnbrokers,  where  personal  property  is  tak- 
en in  their  actual  physical  possession  and 
stored  by  them,  may  charge,  in  addition  to 
said  rate  of  interest,  not  exceeding  twenty- 
live  cents  at  the  time  said  property  is  first 
taken  possession  of  by  them,  for  the  storage 
of  said  property."  This  exception  does  not 
make  the  act  violative  of  the  "equal-protec- 
tion" clauses  of  the  state  and  federal  Consti- 
tutions. State  V.  Hurlburt  82  Conn.  232,  72 
AtL  1079;  Griffith  v.  Oonnecticut  218  U.  S. 
663,  31  Sup.  Ct  132,  54  Lw  Ed.  1161.  The 
pawnbrokers  referred  to  in  the  language 
above  quoted  from  the  act  who  are  excepted 
from  the  operation  of  the  general  provisions 
of  the  act  are  such  as  are  "regularly  li- 
censed" to  do  the  business  of  pawnbrokers. 
The  business  done  by  pawnbrokers  is  differ- 
ent from  that  done  by  other  persons  exacting 
interest  for  the  use  of  money.  It  cannot  be 
said  that  the  classification  is  arbitrary  and 
without  legislative  discretion. 

The  act  is  not  class  legislation  because 
there  is  a  general  law  (hereinbefore  referred 
to)  defining  what  constitutes  usury,  and 
th&i  act  only  makes  penal  the  exaction  of  in- 
terest exceeding  6  per  cent  per  month.  Hav- 
ing passed  a  general  law  defining  usury  and 
providing  for  forfeitures  and  penalties  for 
exacting  it,  the  Legislature  had  the  further 
right  to  denounce  a  certain  class  of  usurers 
and  to  make  penal  the  exaction  of  Interest  ex- 
ceeding 6  per  cent,  per  month.  The  law  mak- 
ing the  exaction  of  more  than  8  per  cent 
interest  usury  is  a  general  law;  and  so  is  the 
law  we  are  considering,  making  it  penal  to 
Increase  the  exaction  to  above  6  per  cent  per 
month  a  general  law.  It  is  not  unconstitu- 
tional on  the  ground  of  being  class  legisla- 


tion because  the  act  of  tSit  usurers  therein 
referred  to  in  exacting  Interest  in  excess  of  5 
per  cent  per  month  is  made  penal,  whereas 
the  act  of  an  usurer  exacting  less  than  this 
amount  but  more  than  8  per  cent  per  annum 
is  not  penal.  The  Legislature  had  the  right 
to  make  this  distinction,  and  the  provision  of 
the  act  in  question  cannot  be  said  to  make 
an  arbitrary  selection,  but  it  makes  a  dassi- 
flcation  upon  a  reasonable  basis  of  subjects. 
In  re  Berger,  supra,  it  was  ruled:  "Making 
it  a  crime  to  take  usurious  interest  only 
when  it  is  above  a  certain  amount  is  not  un- 
constitutional class  legislation."  In  Griffith 
V.  Connecticut  supra  (pages  663,  664  of  218 
U.  S.;  31  Sup.  Ct  132,  64  L.  Ed.  1161),  the 
ruling  made  by  the  Supreme  Court  of  the 
United  States  is  as  follows:  Fixing  maxi- 
mum rates  of  interest  on  money  loaned  with- 
in the  state  by  persons  subject  to  its  Juris- 
diction Is  clearly  within  the  police  power  of 
the  states  and  Uie  details  are  within  legisla- 
tive discretion  if  not  unreasonably  and  ar- 
bitrarily exercised.  Classification,  on  a  rea- 
sonable basis  of  subjects,  within  the  police 
power,  is  within  legislative  discretion,  and  a 
reasonable  selection  which  is  not  merely  ar- 
bitrary and  without  real  difference  does  not 
deny  equal  protection  of  the  laws  within  the 
meaning  of  the  fourteenth  amendment  The 
statute  of  Connecticut  of  1907,  limiting  in- 
terest on  loans,  Is  not  unconstitutional  as  de- 
nying equal  protection  of  the  laws  because  it 
excepts  loans  made  by  national  and  state 
banks  and  trust  companies  and  bona  fide 
mortgages  on  real  and  personal  property. 
The  classification  is  a  reasonable  one.  The 
contract  clause  of  the  federal  0>nstitution 
does  not  give  validity  to  contracts  that  are 
properly  prohibited  by  statute.  In  this  con- 
nection, see  Wyoming  v.  Sherman,  18  Wyo. 
169,  106  Pac.  299,  27  L.  B.  A.  (N.  S.)  896; 
State  V.  Griffith,  83  Conn.  1,  74  AU.  106& 

The  act  is  not  subject  to  the  criticism  that 
it  only  makes  guilty  of  a  crime  that  class  of 
persons  who  exact  interest  exceeding  6  per 
cent  per  month  "by  way  of  commissions  for 
advances,  discount  exchange,  the  purchase  of 
salary  or  wages,  by  notarial  or  other  fees." 
It  makes  penal  the  exaction  of  such  inter- 
est by  any  person,  directly  or  indirectly,  "by 
any  contract  or  contrivance,  or  device  what- 
ever," and  the  exaction  of  such  interest  is  a 
penal  offense,  though  it  is  done  in  ways  oth- 
er than  those  specified  in  the  preceding  sen- 
tence. The  act  does  not  violate  any  of  the 
provisions  of  either  the  state  or  federal  CJon- 
stitutions  referred  to  in  the  first  second,  and 
fourth  questions  propounded,  and  in  headnote 
1  Cb)  of  this  decision;  and  our  answer  to 
these  questions  is  in  the  negative^ 

[2]  2.  The  act  is  not  in  conflict  with  ar- 
ticle 1,  §  4,  par.  1  iClY.  Code  1910,  §  6391), 
of  the  Constitution  of  this  state,  providing: 
"Laws  of  a  general  nature  shi^ll  have  uniform 
operation  throughout  the  state,  and  no  spe- 
cial law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  exist* 
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ing  general  law.  Ko  general  law  affecting 
private  rights  sfaall  be  varied  in  any  particu- 
lar case  by  special  legislation,  except  with 
the  free  consent,  in  writing,  of  all  persons  to 
be  affected  thereby;  and  no  person  under  le- 
gal disability  to  contract  is  capable  of  such 
oonsent,"  because  at  the  time  it  was  passed 
there  was  a  general  law  fixing  the  maximum 
rate  of  interest  that  could  be  charged  and 
providing  for  a  violation  of  this  law,  and  a 
general  law  permitting  the  sale  and  assign* 
ment  of  choses  in  action  arising  ex  contractu. 
The  act  doee  not  interfere  with  the  sale 
and  assignment  of  any  chose  in  action;  ex- 
cept as  hereinbefore  shown.  The  law  fixing 
the  maximum  rate  of  interest  that  can  be 
lawfully  charged  la  a  general  law.  It  is  not 
a  good  objection  to  it  that  it  makes  penal 
the  exaction  of  interest  exceeding  5  peT  cent 
per  month  when  there  was  In  existence  a 
general  law  making  the  charging  of  more 
than  8  per  cent  interest  per  annum  usury, 
and  providing  forfeitures  and  civil  penalties 
for  a  violation  of  it  The  act  we  are  passing 
on,  while  it  deals  with  a  certain  class  of 
usurers,  is  a  general  law.  As  far  as  con- 
cerns this  class,  it  has  general  operation 
throughout  the  state,  and  has  application  to 
no  limited  territory,  and  applies  to  all  per- 
sons in  the  state  who  violate  it  The  fact 
that  there  are  certain  usurers  to  whom  it 
does  not  apply  does  not  make  the  act  a  spe- 
cial law.  The  Legislature  had  the  right  to 
fix  the  amount  of  usury  the  exaction  of 
which  would  constitute  a  crime,  and  to  leave 
in  force  an  existing  general  law  providing 
that  the  exaction  of  a  less  amount  but  more 
than  8  per  cent  per  annum,  would  be  usury 
and  subject  the  offender  to  certain  forfeitures 
and  civil  penalties,  but  not  to  a  criminal 
prosecution.  In  re  Berger,  193  Mo.  16,  90 
8.  W.  759,  3  L.  B.  A.  (N.  S.)  530,  534, 112  Aul 
St  Rep.  472;  State  v.  Sherman,  18  Wyo. 
109,  105  Pac.  299,  27  L.  R.  A.  (N.  S.)  898,  90a 
The  answer  to  the  third  question  propounded 
la  in  the  negative. 

[3]  3.  The  act  does  not  refer  to  more  than 
one  subject-matter,  and  does  not  contain  mat- 
ter different  from  that  expressed  in  its  title; 
and  therefore  does  not  violate  article  3,  §  7, 
par.  8  (Civ.  Code  1910,  §  6437),  providing: 
"No  law  or  ordinance  shall  pass  which  refers 
to  more  than  one  subject-matter,  or  con- 
tains matter  different  from  what  is  expressed 
in  the  title  thereof."  The  charges  and  sales 
referred  to  in  the  fifth  question  copied  in 
the  statement  of  facts  are  not  prohibited  by 
the  act,  save  where  they  are  connected  with 
a  loan  and  directly  or  indirectly  constitute 
all  or  a  part  of  a  charge  for  the  loan  of 
money,  or  forbearance  to  enforce  the  collec- 
tion of  money,  in  excess  of  5  per  cent  per 
annum.  The  fifth  question  propounded  Is  an- 
swered in  the  negative. 


(U6  GNl  70D 
OATS  T.  JOKlfiS  et  aL 
(Supreme  Court  of  Georgia.    Aug.  10,  1011.) 

(SyllahuM  hff  the  Court,) 

1.  Vendor  and  Pubohaseb  (§  243*)-'Bona 
fidb   pubchaseb  —  ewldencb  as  to   pub- 

OHASB  IN  QOOD  FaITH. 

A  husband  conveyed  land  to  hit  wife,  and 
the  deed  was  recorded.  Thereafter  they  lived 
on  the  place  together  for  some  time,  when  the 
wife  moved  away,  leaving  the  husband  in  pos- 
session. Some  years  after  making  the  deed  to 
the  wife,  he  made  deeds  to  secure  debts  which 
he  incurred.  After  she  left  he  sold  the  land  and 
a  mule,  and  made  a  conveyance  to  a  person 
who  paid  $100  cash  and  agreed  to  t^e  up  a 
debt  of  the  husband  of  $566,  which  was  done 
through  a  third  person,  who  advanced  the  mon- 
ev,  took  a  conveyance  from  the  husband  and 
also  a  conveyance  from  the  holder  of  the  secu- 
rity deed,  and  made  a  bond  for  title  to  the  pur- 
chaser. In  a  suit  in  ejectment  to  recover  the 
land,  brought  by  the  wife,  the  purchaser,  be- 
sides the  genenu  issue  of  not  guilty,  pleaded 
estoppel  by  reason  of  the  plaintifTs  disclaiming 
right  or. title  and  inducing  the  defendant  to  pur- 
chase from  the  husband  l>ona  fide,  for  value, 
and  without  notice,  and  that  the  wife  was  a 
mere  volunteer,  and  not  a  bona  fide  purchaser 
for  value.  '  The  evidence  was  conflicting  as  to 
whether  the  purchaser  had  notice  of  me  deed 
held  by  the  wife  before  his  purchase.  Held, 
there  was  no  error  in  admitting  In  evidence  the 
deed  from  the  huaband  to  the  person  who  ad- 
vanced the  money  for  the  purchaser,  and  the 
bond  for  title  from  such  person  to  the  purchas- 
er, along  with  the  other  evidence. 

[Ed.  Note.-*For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  |§  606-608;  Dea  Dig.  § 
243.*] 

Z  Vendor  and  Pubohaseb  (|  243*)--Bona 
Fide  Pubchaseb^Bvidencb  as  to  Pub- 
chase  IN  Good  Faith. 

Nor  was  there  error  in  admitting  in  evi- 
dence deeds  showing  a  conveyance  by  the  hua- 
band to  another,  to  secure  his  indebtedness,  and 
a  conveyance  bv  such  creditor  to  the  person 
who  advanced  the  money  for  the  purchaser  to 
take  up  the  debt,  under  the  agreement  of  pur- 
chase. 

[E)d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  606-606;  Dec.  Dig. 
§  243,*] 

3.  Fbaudulbnt  Convetances  (§  192*)~Rem- 
edies— Pebsonb  Dntitled  to  Assebt  In- 
validity—Pleadings AND  Evidence. 

The  pleadings  and  evidence  did  not  author- 
ize the  submission  of  a  question  as  to  whether 
the  deed  to  the  wife  was  made  generallv  for  the 
purpose  of  defrauding  his  creditors  and  evading 
the  payment  of  his  debts,  as  a  defense  to  one 
who  claimed  as  a  subsequent  purchaser  from 
the  husband.  In  that  capacity  he  was  not  con- 
cerned with  any  purpose  to  defraud  creditors, 
who  became  such  after  the  conveyance  to  the 
wife,  except  in  so  far  as  he  may  have  succeed- 
ed to  the  right  of  a  creditor  sought  to  be  de- 
frauded. Such  issue  was  not  raised  by  the 
plead ing:s,  but  a  claim  to  perfect  title  was  as- 
serted by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Ck)n?eyances,  Dec.  Dig.  §  192.*] 

4.  E38TOPPEL  (§  120*)— Bquitabub  Bbtoppel— 

iNBTBUCnONS. 

In  a  suit  of  the  character  stated  alx>ve, 
where  the  evidence  wss  conflicting  as  to  wheth- 
er or  not  the  purchaser  had  notice  of  the  deed 
to  the  wife,  It  was  error  to  charge:  '*lf  it 
should  appear  to  you  from  the  testimony  that 
the  plaintiff  in  this  esse  induced,  by  her  acts 
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or  words,  tlie  defendant  to  porchase  the  prop- 
erty in  question,  then  she  woald  be  estopped 
from  claiming  the  property  as  against  him, 
although  he  may  have  had  notice  of  the  deed 
in  her."  It  was  too  broad  a  statement  to  de- 
clare generally  that  estoppel  would  result  from 
"acts  or  words"  inducing  action,  without  regard 
to  notice  or  knowledge. 

'  [Ed.  Note.— For  other  esses,  see  Estoppel, 
Dec  Dig.  §  120.*] 

5.  Tbial   (I  280*)— lN8TBUonoN8— ScoPK   or 

ElZCEPTIONS. 

Except  as  herein  indicated,  the  rulings  as- 
signed as  error  were  not  subject  to  the  grounds 
ox  complaint  urged  against  them. 

(a)  A  general  exception  to  a  charge,  without 
more,  does  not  raise  the  question  whether,  as- 
suming it  to  be  a  correct  statement  of  a  prin- 
ciple of  law,  it  is  applicable  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  if  691-688;    Dec.  Dig.  {  280.*] 

6.  Apfbal  and  Bbbor  (|  706*)— QtnBanoirs 
Bjbvibwabls— Record. 

The  only  exception  being  to  the  orerrol- 
ing  of  a  motion  for  a  new  tnal,  and  the  brief 
of  evidence  being  brought  up  by  roedfication 
as  part  of  the  record,  there  is  no  ment  in  a  mo- 
tion to  dismiss  the  writ  of  error  because  the 
certificate  of  the  judge  to  the  biU  of  exceptions 
states  that  it  is  true,  "and  specifies  all  of  the 
record  material  to  a  clear  understanding  of  the 
errors  complained  of,"  but  does  not  expressly 
state  that  it  contains  or  specifies  all  of  the  evi- 
dence material,  etc. 

(a)  Nor  was  there  any  merit  in  the  ground  of 
a  motion  to  dismiss  the  writ  of  error  because 
the  judge's  charge  as  a  whole  was  not  brought 
to  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  2944r-2947;  Dec.  Dig.  { 
706.*] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  Amanda  Oats  against  A.  H. 
Jones  and  others.  Judgment  for  defendants. 
Plaintiff  brings  error.     Reversed. 

Cox  &  Peacock,  for  plaintiff  in  error.  Da- 
vis &  Merry,  for  defendants  In  error. 

LUMPKIN,  J.     Judgment  reversed, 

BECK,  J.,  absent  The  other  Justices  eon- 
cur. 


(1S6  Oft.  66S) 

JONES  V.  RAGAN. 

(Supreme  Court  of  Georgia.    Aug.  16,  1011.) 

(Syllahus  hy  the  Court,) 

1.  Vbndob  and   Purchabeb   (§   60*)  — Con- 
struction OP  Contracts. 

On  January  9,  1890,  Jones  executed  and 
delivered  to  Mrs.  Mary  Laramore  a  bond  to 
make  her  a  title  to  lot  of  land  37  in  the  Four- 
teenth district  of  Lee  county,  upon  the  pay- 
ment of  her  note  given  for  the  purchase  price 
of  the  land,  due  January  9,  1896,  or  earlier 
than  that  date  in  the  event  Jones,  or  his  heirs 
or  assii^s.  should,  prior  to  the  maturity  of  the 
note,  finish  sawing  and  hewing  the  timber  from 
such  lot  of  land  and  lot  36  in  the  same  district. 
Ota  the  same  date  the  i)arties  to  the  bond  for 
title  executed  the  following  instrument:  "Geor^ 
gia,  Lee  County.  This  agreement,  between 
Mary  Laramore,  of  the  one  part,  and  D.  C. 
Jones,  of  the  other  part,  both  of  said  state  and 
county,  made  this  Jany.  9th,  1890,  witnesseth: 


That  flie  said  Mary  Laramon,  for  and  In  con- 
sideration of  the  sum  of  $2.60  per  acre,  to  be 
paid  as  hereinafter  agreed,  does  hereby  sell  and 
convey  unto  the  said  L).  C.  Jones,  his  heirs  and 
assigns,  all  the  timber  suitable  for  sawing  or 
hewing  on  160  acres  of  land,  more  or  leas,  of 
lot  of  land  No.  36,  and  100  acres,  more  or  less, 
of  lot  of  land  No.  37,  being  all  of  the  timbered 
land  on  said  lots  of  land,  me  same  beins  in  the 
Fourteenth  district  of  Lee  county.  Georgia; 
and  it  is  further  agreed  that  the  said  Jones  is 
to  credit  the  amount  due  for  ndd  timber  on  a 
certain  promissory  note  given  m  favor  of  said 
Jcmes  b/  said  Laramore,  and  bearing  even  date 
with  this  agreement,  for  the  sum  of  (510,  due  on 
the  9th  day  of  January,  1896,  six  months  from 
date,  or  whenever  the  said  Jones  should  finish 
sawing  or  hewing  said  timber  as  aforesaid,  hy 
said  Jones,  in  the  event  it  is  done  sooner,  and 
without  interest;  and  should  the  number  of 
acres  from  which  the  timber  is  sawed  and  hewed 
as  aforesaid  hy  said  Jones^  his  heirs  or  a»> 
signs,  at  the  price  per  acre  aforesaid,  be  more 
than  enough  to  cover  said  amount  of  said  not& 
than  the  overplus  to  be  paid  to  the  said 
Mary  Laramore,  and  the  same  to  be  due  and 
payable  monthly,  at  the  end  of  each  month,  as 
fast  as  so  hewea  and  sawed,  and  at  the  price 
aforesaid:  and  if  said  Jones,  his  heirs  or  as- 
signs, fails  to  use  the  tind>er  as  aforesaid  by 
the  expiration  of  said  six  years  from  this  date, 
then  and  in  that  event  the  said  D.  C.  Jones, 
his  heirs  and  assigns,  are  to  be  due  said  Lara- 
more for  whatever  number  of  acres  of  timber 
thus  sold  that  may  not  then  be  paid  for,  and 
not  hewed  and  sawed.  In  testimony  whereof 
we  have  hereunto  set  onr  hands  and  seals,  this 
the  9th  day  of  Jany.,  1890.  [Signed]  Mary 
Laramore.  D.  C.  Jones.  Signed,  sealed,  and 
delivered  in  presence  of  J.  Y.  Cbvin.  fi.  L. 
Long." 

On  the  following  day  H.  L.  Long  made  an 
affidavit,  before  the  clerk  of  the  superior  court 
of  Lee  county,  that  he  signed  the  same  as  a 
witness  and  also  saw  the  other  witness  sign. 
The  instrument  was  recorded  in  the  clerk*s  of- 
fice of  Lee  superior  court  on  the  date  of  such 
affidavit.    Held: 

In  the  trial  of  an  action  involving  the  con- 
tract exhibited  by  the  foregoing  instruments, 
the  court  properly  instructed  the  jury  to  the 
effect  that  if,  upon  the  date  of  the  execution  of 
such  instruments,  there  were  a  sufficient  num- 
ber of  acres  of  timber  suitable  for  sawing  and 
hewing  on  the  lots  36  and  37  to  amount  at  $2.50 
to  the  sum  of  $510,  the  principal  of  the  note, 
then  .fones  at  the  maturity  of  the  note  was 
bound  to  execute  to  Mrs.  Laramore,  if  in  life, 
and,  if  not,  then  to  her  heirs  at  law,  a  deed  to 
the  lot  No.  37. 

[E)d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  'Deo*  Dig.  |  50.*] 

2.   DXBCUTORS     AND    ADMINISTRATORS     (H    87, 
115,  135*)— AUTHORITT  OP  Exxcutor---Stat- 

UTORY  Provisions. 

After  the  death  of  Mrs.  Laramore,  prior 
to  the  maturity  of  the  note,  the  administrator 
of  her  estate  was  not  authorized,  merely  by 
virtue  of  his  office  as  administrator,  to  make  a 
private  contract  with  Jones,  whereby  the  con- 
tract above  referred  to  between  Mrs.  Laramore 
and  Jones  was  rescinded,  and  the  bond  for  title 
and  possession  of  the  land  surrendered  to  Jones, 
and  the  note  of  Mre.  Laramore  surrendered  to 
the  administrator,  and  certain  other  indebted- 
ness of  Mrs.  Laramore  to  Jones  and  a  debt  of 
the  administrator  to  Jones  were  canceled. 

(a)  Such  agreement  for  rescission  entered  into 
by  the  administrator  clearly  was  not  embraced 
In  the  provisions  of  either  section  8429  or  sec- 
tion 3430  of  the  avil  Code  of  1895  (Civ.  Code 
1910,  §^  4005.  4006).  But,  even  if  it  was,  a 
valid  compromise  could  not  Iw  made  by  the  ad- 
ministrator without  an  order  of  the  ordinary 
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havinf  first  been  granted  to  make  it  Nor  was 
such  contract  of  rescission  authorized  by  the 
CSvil  Oode  of  1896,  S  3428  (Oiv.  Code  1910.  { 
4004),  as  that  section  authorizes  administrators 
"to  compromise  aU  contested  or  doubtful  claims 
for  or  against  the  estates  *  ^  *  that  they 
represent."  In  the  present  case  neither  the 
right  of  Jones  to  collect  the  note  for  the  pur- 
chase price  of  lot  87,  if  it  had  not  been  paid, 
nor  the  right  of  the  heirs  at  law  of  Mrs.  Lara- 
more  to  require  Jones  to  execute  to  them  a 
deed  to  such  lot,  constituted  a  contested  or 
doubtful  claim.  See  Maynard  t.  Gleyeland,  76 
Ga.  52,  69  et  seq. 

(b)  Accordingly  the  court  properly  struck,  on 
motion  of  the  plaintiff  below,  the  amendment  to 
the  defendant's  answer,  setting  up  the  contract 
of  rescission  in  the  thirteenth  paragraph  of 
that  answer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  S§  87,  115,  136.*] 

3.  Harmless  EbBOBr-EsTKCT  or  Vkbdict. 

Many  of  the  assignments  of  error  in  the 
motion  for  a  new  trial,  upon  certain  instruct 
tions  of  the  court  to  the  jury,  and  upon  the  ad- 
mission and  rejection  of  evidence  relating  to  the 
matter  of  mesne  profits  and  damages,  were 
eliminated  by  the  verdict  of  the  jury,  which 
did  not  find  any  mesne  profits  or  damages. 

4.  CoNSTBucnoN  or  Oontbaot— No  Ebbob. 

Under  the  construction  of  the  contract  be- 
tween Jones  and  Mrs.  Laramoie,  as  applied  by 
the  trial  court,  and  as  approved  by  the  preced- 
ing notes,  Uie  judge  did  not  err  in  any  of  the 
other  rulings  complained  of  in  the  motion  for 
a  new  trial. 

5.   CONTINUANOS   ({  30*)— QbOUNDS— SUBPBISE 
—DiSCBETION  OF  OOtTBT. 

Upon  the  allowance  of  an  amendment  to 
the  petition,  it  was  not  an  abuse  of  discretion 
for  the  trial  court  to  overrule  a  motion  for 
continuance  upon  the  ground  of  surprise,  where 
it  was  not  shown  how  the  moving  party  was 
surprised,  and  that  he  was  less  prepared  to  go 
on  with  the  trial  than  he  would  have  been  if 
the  amendment  had  not  been  allowed.  Crad- 
dock  V.  Kelly,  129  6a.  818  (4),  60  a  B.  198. 

[Bd.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  H  99-112;    Dec.  Dig.  {  80.»1 

6.  Appeal   and   EIrbob  (|   1078*)— Review— 
Abandonment  or  Assignments. 

Assignments  of  error  in  the  bill  of  excep- 
tions, which  are  not  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  will  be  con- 
sidered as  abancloned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §S  4256-4261;  Dec  Dig.  § 
107a*] 

7.  Appeal  and  Ebbob  (§   1078*>— Rbyibw— 
Abandonment  or  Assignments. 

Exceptions  pendente  lite,  though  duly  al- 
lowed and  ordered  filed  as  a  part  of  the  record, 
upon  which  no  error  was  originally  assigned 
in  the  main  bill  of  exceptions,  and  upon  which 
counsel  made  no  assignment  before  the  argu- 
ment of  the  case,  will  not  be  considered  by  this 
court.  Shaw  v.  Jones,  Newton  &  Co.,  183  Ga. 
446,  66  S.  E.  240,  and  citations;  Runnals  v. 
Aycock,  78  Ga.  553,  3  S.  El  657. 

[B)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4256-4261;  Dec  Dig.  $ 
107a*] 

8.  SuFFioiENOT   or    ESviDENcas— ^Refusal   or 
New  Tbial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  liittlejohn,  Judge. 


Action  by  Anna  S.  Bagan,  gpardian, 
against  D.  C.  Jones.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

W.  P.  Wallis  and  H.  R  Simmons,  for  plain- 
tiff in  error.  Ware  Q.  Martin  and  Shipp  k 
Sheppard,  for  defendant  In  error. 

FISH,  C.  J.    Judgment  affirmed. 

BEX3K,  J^  absent  The  other  Justices  con- 
cur. 

(186  O*.  700) 
WOODALL   T.    WOODAIJa^ 

(Supreme  Court  of  Georgia.     Aug.  18,  lOllJ 

(Syllahua  by  the  Court.) 

DivoBCE  (§§  218,  286*)— Appeal  and  Ebbo»— 
Action  for  Alimony— Recobd  on  Wbit  of 
Ebbob— Scope  of  Review. 

Tliie  authority  of  the  court  to  modify  or  re- 
voke an  order  granting  temporary  alimony  is 
not  confined  to  a  change  of  condition  occurring 
subsequently  to  the  grant  of  the  order.  Jennison 
V.  Jennison,  136  Ga.  202,  71  S.  E.  244.  Hence, 
on  an  application  for  the  revocation  of  an  order 
of  temporary  alimony,  where  the  judge  certifies 
that  *'no  showing  of  any  kind  (except  a  showing 
for  continuance  by  the  applicant  in  the  aeti<m 
for  permanent  allmonv),  but  what  was  passed  on 
in  the  original  trial  of  the  petition  for  tempora- 
ry alimony,"  was  made,  it  was  not  erroneous 
for  the  court  to  act  upon  such  evidence;  a,nd 
where  that  evidence  is  not  set  out  in  the  record, 
it  cannot  be  said  that  the  court  abused  his  dis« 
cretion  in  vacating  the  former  order  allowing 
temporary  alimony  ''until  further  ordered  by  the 
court." 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f  639;  Dec.  Dig.  M  218,  286.*} 

Error  ttom  Superior  Court,  Taylor  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Action  by  M.  B.  Woodall  against  W.  A. 
Woodall.  From  a  Judgment  vacating  an  or- 
der allowing  temporary  alimony,  plalntilf 
brings  error.     Afllrmed. 

C.  W.  Foy,  for  plaintiff  in  error.  W.  IL 
Steed,  for  defendant  in  error. 

EVANS,  P.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con<^ 
cur. 


(ISe  Ga.  871) 

HAPP  BROS.  CO.  V.  HUNTER  MFG.  ft 
COMMISSION  CO. 

(Supreme  Court  of  Georgia.     Aug.  17»  1911.) 

(Syllabus  by  the  Court.) 

1.  Fbauds,  Statute  of  (§  148*)— Plbadino— 
Anticipation  op  Defense. 

It  appears  from  the  copy  of  the  contracts 
attached  to  the  petition  that  they  were  signed 
by  L.  Miller  as  the  salesman,  and  by  Happ 
Bros.  Company,  who  gave  the  orders.  Both  the 
plaintiff  and  the  defendant  were  corporations, 
and  the  petition  alleged  that  the  contracts  were 
signed  by  the  lawfully  authorized  officers  and 
agents  of  the  respective  parties.  It  therefore 
appears  from  the  petition  that  the  plaintiff,  who 
was  the  seller,  and  the  defendant,  who  was 
the  buyer,  signed  the  contracts.    Consequently, 


•For  oth«r  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig^  4  Am.  Dig.  Key  No.  Series  A  Rep'r  Indezea 
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under  the  anegatlons  of  the  petition,  the  con- 
tracts did  not  fall  within  the  statute  of  frauds, 
and  they  were  not  unilateral. 

[E)d.  Note.— For  other  cases,  see  Fraud82_Stat- 
ute  of,  Cent.  Dig.  §i  353,  364;  Dea  biff.  § 
148.*] 

2.   SUFFTCIKKOT  OF  PETITION— EJKTBIlfSIO   EV- 
IDENCE. 

The  allegations  of  the  petition  sufficiently 
explained  the  meaniuff  of  the  contracts,  in  order 
to  allow  such  meaning  to  be  proved  by  compe- 
tent aliunde  evidence.  In  this  connection,  see 
Bonim  V.  Swift  dc  Ck>.,  125  Ga.  198,  53  S.  E. 
608. 

Error  from  Superior  Court,  Bibb  County; 
Wm.  H.  Felton,  Judge. 

Action  by  the  Hunter  Manufacturing  & 
Commission  Company  against  the  Happ  Bros. 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    AfiOrmed. 

The  Hunter  Manufacturing  &  Commls- 
flion  Company,  a  corporation  of  Greensboro, 
N.  C,  instituted  suit  against  Happ  Bros.  Com- 
pany, a  corporation  of  Macon,  Ga.,  on  two 
writings,  alleged  to  be  contracts  and  to  have 
been  entered  into  by  the  lawfully  authorized 
officers  and  agents  of  the  respective  corpora- 
tions, as  follows: 

Hunter  Manufacturing  &  Commission  Co., 
Greensboro,  N.  C. 

N.  T.  Macon,  Ga.,  Aug.  13,  1007. 

Salesman's  No.  2153.  MUl  No.  A-45. 

Please  enter  our  order  for: 
Cases        Terms:  2%  10-60  Er.       6*^/4  Price. 
26  oases    Selwyn  Ginghams 
Hapgrade  Bands 

To  be  shipped  in  ^/%  case  lots  if  so  ordered, 
with  an  extra  charge  of  50  cts.  per  case,  o 
sample  cards  soon  as  possible. 

Corrected  order  to  take  the  place  of  order 
2151. 

Not  subject  to  cancellation. 

Ship:  10  Feb.    10  Mch.  7    5  Apr.  lOOa 

Hold  at  mill. 

£Veight  allowed  to  Macon,  Ga. 

No  responsibility  on  your  part  after  delivery 
to  the  zuilroad  or  steamboat  company.  This 
written  memorandum  comprises  the  whole  of 
the  contract,  and  no  agreement  or  stipulation, 
either  written  or  verbal,  contradicting  or  add- 
ing to  the  same,  has  been  made,  except  as  it 
appears  above. 

Salesman:     L.  Miller. 

Purchaser:    Happ  Bros.  Co. 

Hunter  Mfg.  &  Commission  Co.,  Greensboro, 

N.  a 

N.  Y.  Macon,  €ki.,  Aug.  13»  1007. 

Salesman's  No.  2154. 

Please  enter  our  order  for: 
Cases  Terms  2%  10-60  Bhc  C^s/a-Price. 

10  Camperdown  Ginghams 

To  be  shipped  in  ^/s  case  lots  if  so  ordered, 
with  an  extra  charge  of  50  cts.  per  case. 

Not  subject  to  cancellation. 

Corrected  order  to  take  the  place  of  order 
2152. 

Ship:  5  Mch.  ft  Apr.  1908. 

Hold  at  mill. 

FrL  allowed  to  Maoon,  Ga. 

No  responsibility  on  your  part  after  delivery 
to  the  railroad  or  steamboat  company.  This 
written  memorandum  comprises  the  whole  of  the 
contract,  and  no  agreement  or  stipulation,  ei- 
ther written  or  verbal,  contradicting  or  adding 
to  the  same,  has  been  made  except  as  it  appears 
above. 

Salesman:    I^  Miller. 

Purchaser:    Happ  Bros.  Co. 


The  petition  contained  two  ooimti,  in  each 
of  which  the  writings  were  interpreted,  and 
their  breach  alleged.  The  only  difference  in 
the  counts  related  to  the  measure  of  dam- 
ages. In  the  first  count  it  was  alleged  that 
the  goods  were  manufactured  and  tendered 
to  the  defendant,  and,  upon  its  refusal  to 
accept  in  terms  of  the  alleged  contract,  they 
were  held  by  the  plaintiff  subject  to  the  or- 
der of  the  defendant,  and  it  was  sought  to 
recover  the  contract  price.  The  same  allega- 
tions relative  to  tender  of  the  goods  and 
breach  were  alleged  in  the  second  count; 
but  there  were  further  allegations  stating  a 
market  price  at  the  time  and  place  specified 
in  the  allied  contract  for  delivery,  which 
was  less  than  the  contract  price^  and  it  was 
sought  to  recover  the  difference  between  the 
two  as  damages.  In  each  of  the  counts  it 
was  alleged  that  before  the  time  for  delivery 
of  any  of  the  goods  the  defendant  "wholly 
repudiated  said  contracts  and  notified  plain- 
tiff  it  would  not  accept  and  pay  for"  any 
of  the  goods.  There  was  no  express  allega- 
tion that  the  plaintiff  did  anything  in  recog- 
nition of  the  contract  prior  to  the  time  of  the 
alleged  repudiation.  The  only  allegation 
bearing  npon  this  point  was  contained  in  a 
paragraph  of  the  first  count,  wherein  it  was 
alleged  that  plaintiff  "furnished  said  sample 
cards  according  to  said  contract,**  one  of  the 
contracts  requiring  shipment  of  ^  sample 
cards  as  soon  as  possible.*'  With  this  excep- 
tion nothing  was  alleged  relative  to  any  com- 
munication from  the  plaintiff  to  the  defend- 
ant, pointing  to  a  recognition  of  the  con- 
tracts, until  the  time  at  which  the  goods  were 
specified  to  be  delivered,  when  tender  was 
made  by  the  plaintiff,  which,  according  to 
the  allegations,  was  subsequ^it  to  the  time 
of  the  repudiation  by  defendant  However, 
It  was  alleged  that  the  goods  were  made  to 
special  order,  and  that  they  were  manufac- 
tured by  the  plaintiff  for  the  defendant  in 
pursuance  of  the  order,  though  there  was  no 
allegation  that  they  were  so  manufactured 
before  the  repudiation.  The  defendant  de- 
murred to  the  petition,  on  the  grounds:  (a) 
That  the  petition  stated  no  cause  of  action; 
(b)  that  the  contracts  were  unilateral  and 
without  consideration;  (c)  that  the  contracts 
were  for  the  sale  of  goods  to  the  amount  of 
$50  or  more,  and  the  pleadings  showed  af- 
firmatively that  the  contracts  were  not  in 
writing  and  were  void  under  the  statute  of 
frauds;  (d)  that  the  petition  did  not  set  forth 
the  proper  measure  of  damages  In  either 
count  The  judge  overruled  the  demurr^, 
and  the  defendant  excepted. 

Hardeman,  Jone8»  Callaway  ft  Johnston, 
for  plaintiff  in  error.  Jno.  B.  Lk  Smith,  for 
defendant  in  error. 

ATKINSON,  J.    Judgment  afilrmed. 

BBCK,  J.,  absent  The  other  Justtces  con- 
cur. 
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(1S6  Qa.  688) 

ALLBN  et  ftL  ▼.  CLARB  et  aL 
<SapR]iie  Court  of  Georgia.     Aug.  10^  1011.) 

(Syllalnu  5y  i^  Oouri.) 

1.  FOBICBB    DECIfllON     CoifTBOLLINQ. 

In  90  far  as  the  rulings  made  in  Heam  t. 
Olare,  131  6a.  874,  62  S.  B.  187,  apply  to  the 
present  case,  they  are  controlling. 

2.  COBPOKATIONS    (|    668*)  —  RxcEiyKBaHXP — 

Rights  of  Stockholdebs. 

Where,  upon  an  equitable  petition  filed 
against  a  corporation  bj  some  of  its  stockhold- 
ers, its  assets  were  put  in  the  hands  of  receivers 
for  winding  up  and  distribution,  and  yarious 
creditors  filed  claims,  and  the  case  waa  referred 
to  an  auditor,  who  made  a  report  thereon,  and, 
jtf ter  the  allowance  of  a  specified  time  for  stock- 
holders who  were  not  parties  to  present  their 
claims,  a  final  decree  was  entered  providing  for 
the  payment  of  debts  which  were  allowed,  and 
stating  that  from  the  balance  of  the  funds,  after 
paying  the  costs  and  expenses,  there  was  left  a 
sufficient  amount  to  pay  each  stockholder  |8.40 
per  share,  which  they  were  allowed  to  receive 
upon  filing  their  certificates  with  the  receivers, 
stockholders  who  so  filed  their  certificates  and 
received  the  amounts  thus  decreed  to  be  due  to 
them  could  not  thereafter,  by  mere  petition  or 
intervention  in  the  main  case,  seek  to  set  aside 
the  Judgments,  orders,  and  decrees  under  which 
they  had  received  their  dividends,  and  prevent 
the  dischane  of  the  receivers;  nor  could  they 
do  so,  whether  they  acted  as  claiming  to  be  qua- 
si parties  under' the  allowance  to  file  their  cer^ 
tificates  and  receive  the  dividends  due  them,  or 
sought  to  become  actual  parties  by  order  of 
•court. 

[Ed.  Note.— For  other  cases,  see  Ckirporatiooa, 
Dec  Dig.  §  668.*] 

8.  RjECEivBBS  (9  203*)-'Revocatiok  of  Obdeb 

OF     REFEBEITCE     of     ACCOtTNT  —  PoWEB     OF 
JUDOE. 

While  it  Is  common  practice  for  the  judge 
to  refer  complicated  accounts  or  reports  of  a  re- 
ceiver to  an  auditor,  he  is  not  in  all  cases  com- 
pelled to  do  so;  and  if  an  order  of  reference 
has  improvidently  been  prranted  in  such  case,  it 
does  not  stand  as  res  adjudicata,  so  as  to  render 
the  judge  incapable  of  revoking  the  reference 
And  withdrawing  the  considerauon  of  the  re- 
•ceiver*8  report  from  the  auditor.  This  is  true, 
although  the  judge  who  granted  the  order  of 
revocation  was  not  the  same  judge  who  presided 
when  the  order  of  reference  was  made. 

[Ed.  Note.— For  other  cases,  aee  ReceiTexs, 
Dec.  Dig.  §  208.*] 

4.  Pboceedtng  nv  Receiyebshxp— Dibicisbal. 
The  facts  set  out  in  the  present  proceed- 
ings are  numerous  and  complicated.  Without 
reciting  them  in  detail,  or  holding  that  each 
ground  of  the  demurrer  which  was  sustained  by 
the  court  was  well  taken,  in  view  of  the  nature 
of  the  case,  the  finding  of  an  auditor  in  regard 
to  the  claims  of  creditors,  the  granting  of 
the  final  decree,  the  determination  and  distribu- 
tion of  a  dividend  thereunder,  and  the  payment 
of  the  debts  and  expenses  of  litigation  by  the 
receivers,  and  in  view  of  the  nature  of  the  pro- 
•ceedin^  sought  to  be  instituted  by  the  present 
plaintiffs  in  error,  and  their  laches  in  taking  ac- 
tion, there  was  no  error  in  dismissing  such  pro- 
ceeding. 

Brror  from  Superior  Court,  Ben  HIU  Oonn- 
ty:  U.  v.  Whipple,  Jndge. 

Action  between  L.  J.  Allen  and  others  and 
fi.  Clare,  receiver,  and  others.  From  the 
judgment,  Allen  and  others  bring  error. 
AflSrmed. 


Crovatt  &  Whitfield,  and  Haygood  k  Cutts, 
for  plaintiffs  in  error.  Hal  Lawson,  L.  Ken- 
nedy, and  A.  J.  McDonaldt  for  defendants  in 
error. 

ATE:INS0N,  J*    Judgment  aflSrmed. 

BECEt  J.,  absent  The  other  Jostioes  con- 
cur. 


OM  ChL  177) 
MANOR  ▼.  GITX  OF  BAINBRIDOa 

(Supreme  Court  of  Georgia.     Aug.  22,  lOU.) 

(ByUalHf  5y  iAe  OourtJ 
1.  Ihtoxicatino  Liquobs  (H  10,  112*)— Ya- 

XJDITT    OF  REOUULTIONB. 

Under  the  general  welfare  clause  in  the 
charter  of  the  city  of  Bainbridge  the  municipal 
authorities  have  the  right  to  pass  an  ordinance 
prohibiting  and  making  penal  the  sale  of  what 
IS  commonly  known  as  ''near  beer"  within  the 
city  limits,  except  witliin  a  prescribed  territorF 
therein,  provided  the  provisions  of  the  ordi- 
nance prescribing  such  territory  are  not  unrea- 
sonable. Badkins  v.  Robinson.  53  Ga.  613; 
Sanders  v.  Elberton,  60  Ga.  17g;  Cainpben  y. 
Thomasville,  6  Ga.  App.  212,  04  S.  El.  816; 
Cassidv  v.  Macon,  183  Ga.  680,  06  8.  E.  941. 

(a)  Ihe  ordinance  of  the  cltv  of  Bainbridge 
prescribing  the  territory  within  which  **near 
beer"  may  be  sold,  and  making  it  unlawful  to 
sell  '*near  beer"  without  such  territory  in  the 
citv  limits,  does  not  appear  to  be  unreasonable. 

(b)  The  ordinance  passed  December  6.  1910, 
making  it  unlawful  to  sell  **near  beer'  after 
January  1,  1911,  in  the  city  limits,  except  with- 
in a  designated  territory  Uierein,  is  not  shown 
to  be  unreasonable  merely  by  proof  that  in  the 
designated  territory  every  suitable  building  for 
the  sale  of  "near  beer"  was  occupied  at  the 
time  of  the  passage  of  the  ordinance  and  at  the 
time  of  the  hearing  for  an  interlocutory  injunc- 
tion in  January,  1911,  and  that  it  would  be  im- 
possible to  procure  one  in  which  to  carry  on  the 
sale  of  "near  beer''  at  any  reasonable  price. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  H  10,  112.*] 

2.  INTOXIOATINO    LiQUOBS    (§    112*)  —  POLIGK 
POWEB— VaUDITT    of    RSOULATIOlfS. 

The  fact  that  one  sold  "near  beer"  during 
1909  and  1910  under  a  license  from  the  munic- 
ipal authorities  at  a  certain  place,  and  that  he 
made  valuable  improvements  at  such  place  for 
the  purpose  of  operating  there  a  "near  beer 
saloon,"  did  not  make  invalid  a  municipal  ordi- 
nance, passed  in  December,  1910,  whereby  it 
was  maae  unlawful  after  that  year  to  sell  "near 
beer"  in  the  city  limits,  except  within  specified 
territory*  which  did  not  embrace  the  place  above 
referred  to ;  nor  did  such  facts  make  unlawful 
the  refusal  of  the  dty  authorities  to  nant  such 
person  a  license  to  sell  "near  beer'*  auring  the 
year  1911  at  the  place  named. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dee.  Dig.  §  112.*] 

8.  Municipal  CospoBATioirB  (I  694*)— Obdi- 

RANOES— OONSTBUOnON. 

An  ordinance  making  penal  the  violation  of 
the  provisions  of  another  ordinance  applies  to 
the  latter  ordinance  as  amended  by  a  subse- 
quent ordinance,  though  there  is  no  provision 
in  either  of  the  ordinances,  or  in  the  amend- 
ment, spedally  providing  that  it  shall  so  apply. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  694.*] 
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4.   iNJUNOTXOir    (I    152^~lNTEBLOCUTOBT    IlT- 
JUNCTION— Mattebs  Gonbidebed. 

On  the  hearing  of  an  application  for  an 
interlocutory  injunction,  a  demurrer  and  answer 
majr  be  presented  by  the  defendant  and  consid- 
ered by  the  judge  hearing  the  application,  and 
evidence  may  be  offered  by  the  defendant  to 
show  that  the  plaintifiF  is  not  entitled  to  the  re- 
lief sought,  though  the  demurrer  and  plea  have 
not  been  filed  in  the  office  of  the  clerlt  of  the 
superior  court  in  which  the  case  is  pending. 
See,  in  this  connection,  Hogan  v.  State,  133 
Ga.  875,  67  S.  E.  268. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §§  837,  343 ;   Dec  Dig.  §  152.*] 

Error  from  Superior  Gourt,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  W.  M.  Manor  against  the  City 
of  Bainbridge.  From  a  judgment  for  defend- 
ant, plaintiff  brings  error.    Affirmed. 

J.  P.  Pelham  and  L.  W.  Nelson,  for  plain- 
tiff in  error.  R.  G.  Hartsfleld,  for  defendant 
In  error. 

HOLDEN,  J.    Judgment  affirmed. 

BECK,  J.,  absent  Tlie  other  Justices  con- 
cur. 


tm  Oa.  674) 
LOUISVILLE  &  N.  R.  CO.  v.  ROGERS. 

(Supreme  Gourt  of  Georgia.     Aug.   17,  1911.) 

(SyUahut  hy  the  Court,) 

1.  Railroads  (§  3&4*)— Opebation^Aooident 
AT  Cbossing — Pleading. 

A  petition  by  a  father  against  a  railroad 
company  for  the  recovery  of  damages  for  kill- 
ing nis  minor  child  is  not  open  to  general  de- 
murrer, in  which  petition  it  is  alleged  Uiat  the 
plaintioTs  minor  child  of  the  age  of  six  years 
was  killed  by  a  freight  train  while  attempting 
to  cross  the  railroad  track  at  a  point  in  a  pop- 
ulous community  where  the  public  was  accus- 
tomed at  all  times,  dav  and  night,  to  cross,  and 
such  travel  of  the  public  was  so  constant,  oi)en, 
and  uninterrupted  as  to  attract  the  attention 
of  the  defendant  and  its  servants  in  operating 
trains;  that  the  killing  was  the  result  of  the 
negligence  of  the  defendant,  (1)  in  that  the 
crew  in  charge  of  the  train  had  a  clear  view  of 
his  minor  child  for  a  distance  of  six  hundred 
feet  before  striking  him,  yet  nevertheless  con- 
tinued to  run  the  train  at  a  reckless  rate  of 
speed,  to  wit,  60  miles  per  hour;  (2)  that  not- 
withstanding the  locality  where  the  child  was 
on  the  track  was  populous  and  well  traveled,  to 
the  defendant*s  knowledge,  yet  the  crew  in 
charge  of  the  train  failed,  as  ordinary  care  re- 
quired, to  keep  a  proper  lookout  ahead  to  dis- 
cover the  presence  of  persons  uix>n  the  track; 
and  (3)  that  the  engineer  and  crew  of  the 
train,  after  discovering  the  presence  of  the  child 
and  Its  peril  on  the  track,  negligently  failed  to 
stop  the  train  or  adopt  measures  to  save  the 
child's  life,  but  maintained  the  reckless  speed 
of  60  miles  per  hour  until  after  the  child  was 
stricken. 

[Ed.    Note.— For  other  cases,   see  Railroads, 
Cent,  Dig.  If  1331-1338 ;   Dec.  Dig.  §  394.«] 

2.  Railboadb  (§  401*)— Operation— AcciDEWT 
AT  Cbossing---Care  Required. 

Where  the  law  imposes  a  duty  upon  a  rail- 
road company  to  exercise  ordinary  care  in  the 
operation  of  its  trains,  and  notwithstanding  the 
exercise  of  such  care  an  injury  results  to  one 
who  is  upon  the  track,  the  company  is  not  liable. 


An  instruction  that  "the  law  impoaea  upon  the 
railroad  company  a  duty  to  keep  a  lookout,  and 
also  a  duty  to  run  the  train  at  such  speed  aa  it 
could  by  the  exercise  of  ordinary  care  Dave  pre- 
vented the  injury/'  was  not  an  accurate  state- 
ment of  the  law.  Its  effect  tended  to  impress 
the  jury  that  the  ordinary  care,  the  exercise  of 
which  would  exonerate  the  company,  is  such 
care  as  would  prevent  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Dec.  Dig.  §  401.*] 

8.  Trial  (f§  140,  236*)—lNBTBUonoNS— Ques- 
tions foe  JuRT— CREDIBILnT  OF  WITNESS- 
ES. 

In  formulating  rules  for  the  jury's  guid- 
ance in  determining  what  weight  they  should 
give  to  the  testimony  of  conflicting  witnessea^ 
after  instructing  them  that  they  may  take  inte- 
consideration  the  witness'  interest  or  want  of 
interest,  his  bias,  and  his  oi^portunit/  to  know 
the  facts  about  which  he  testines,  an  instmctioii 
that  the  jury  may  believe  that  witness  who  ha^ 
the  best  means  of  knowing  the  facts  about 
which  he  testifies,  and  the  least  inducement  to 
swear  falsely,  without  a  qualification  that  if  the 
witnesses  be  of  equal  credibility,  tends  to  mis- 
lead the  jury  into  supposing  that  the  court  in- 
tends that  such  witness  is  to  be  believed  in  pref- 
erence to  other  witnesses.  The  credibility  of 
witnesses  is  for  the  jary,  and  most  be  detexmln- 
ed  solely  by  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  834,  335,  531-633;  bee  Dig.  (f  140, 
236.  •] 

4.  Review  or  Charges— No  Error. 

Other  charges  complained  of  were  not  open 
to  the  criticisms  made  against  them. 

Error  from  Superior  Court,  Bartow  Comi- 
ty; A.  W.  FIte,  Judge. 

Action  by  H.  B.  Rogers  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings  or- 
ror.    Reversed. 

Neel  &  Neel  and  D.  W.  Blair,  for  plaintiff 
in  error.  Colquitt  ft  Conyers,  for  defendant 
in  error. 

EVANS,  P.  J.  ri]  !•  H.  B.  Rogers  sued 
the  Louisville  &  Nashville  Railroad  Com- 
pany for  damages  alleged  to  have  been  sus- 
tained because  of  the  wrongful  death  of  the 
plaintiff's  minor  child.  The  defendant  de- 
murred to  the  sufficiency  of  the  petition, 
which  is  described  in  the  first  headnote. 
The  court .  overruled  the  demurrer,  and  his 
ruling  is  in  accord  with  the  decisions  in 
Crawford  y.  Southern  Railroad  Co.,  106  Ga. 
870,  83  S.  E  826,  and  Shaw  v.  Georgia  Rail- 
road, 127  Ga.  8,  55  S.  E.  960. 

[2]  2.  The  court  charged  the  Jury  that  "if 
the  child  was  at  a  place  where  those  in 
charge  of  the  railroad  train  had  reason  to 
suspect  or  believe  that  some,  one  might  be  on 
the  track,  or  dangerously  near  thereto,  then 
the  law  imposes  upon  the  railroad  company 
a  duty  to  keep .  a  lookout  and  also  a  duty  to 
run  the  train  at  such  speed  as  it  could  by 
the  exercise  of  ordinary  care  have  prevented 
the  Injury;  .or,  if  by  the  exercise  of  ordinary 
care  It  could  have  prevented  the  injury,  it 
would  be  liable.**  This  excerpt  is  criticised 
as  putting  too  great  a  burden  on  the  com- 
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pany.  In  that  it  requires  that  it  sbonld  bare 
exercised  such  an  ordinary  care  as  would 
have, prevented  the  Injury.  A  railroad  com- 
pany is  bound  to  exercise  ordinary  care  in 
the  operation  of  its  trains,  and  the  exercise 
of  such  care  relieyes  it  of  liability  for  damag- 
es for  Injuries  to  persons  other  than  passen- 
gers. The  tfect  of  the  court's  charge  was 
that  the  company  must  exercise  ordinary  care 
to  the  extent  of  preventing  the  injury ;  where- 
as, if  the  company  exercises  ordinary  care  In 
the  operation  of  its  train  at  the  particular 
tune  and  place,  it  meets  all  the  requirements 
of  the  law,  and,  if  injury  results  notwith- 
standing ordinary  care  has  been  exercised, 
the  company  is  not  Uable. 

C3]  3.  ESxception  Is  taken  to  the  following 
Instruction:  "Then,  gentlemen,  In  determin- 
ing what  weight  you  will  give  the  evidence 
of  the  witnesses,  any  of  them  and  all  of 
them,  you  may, look  to  them  as  they  appear 
upon  the  stand,  take  their  manner  of  testi- 
fying, their  interest  or  want  of  Interest  in 
the  case,  their  feeling,  prejudice,  bias,  rela- 
tionship to  the  parties  and  to  the  case,  or 
anything  of  the  kind  that  may  appear  from 
the  evidence,  and  you  may  believe  that  wit- 
ness or  those  witnesses  who  have  the  best 
means  of  knowing  the  facts  about  which 
they  testify,  and  the  least  inducement  to 
swear  falsely;  and  with  these  rules  deter- 
mine what  the  truth  of  the  evidence  is,  and 
let  your  verdict  speak  the  truth  as  you  may 
find  it**  In  passing  upon  the  credibility  of 
a  witness  the  jury  may  very  properly  take 
into  consideration  his  feeling,  interest,  or 
want  of  interest,  prejudice,  bias,  and  oppor- 
tunity of  knowing^ the  facts  about  which  he 
testifies;  yet  there'  is  no  rule  of  law  requir- 
ing the  jury  to  believe  that  witness  who  has 
the  best  means  of  knowing  the  facts  about 
which  he  testifies  and  the  least  inducement 
to  swear  falsely.  As  was  remarked  by  Sim- 
mons, C  J.,  in  Hudson  v.  .Best,  104  Ga.  131, 
30  S.  B.  688:  '*Such  a  witness  may  for  oth- 
er reasons  be  entirely  unworthy  of  belief; 
and  certainly  it  would  not  then  be  the  duty 
of  the  jury  to  believe  him."  The  credibility 
of  the  witness  la  a  question  solely  for  the 
jury,  and  they  should  not  be  instructed  that 
the  testimony  of  a  witness  should  be  prefer- 
red because  of  his  opportunity  for  knowing 
the  facts  and  because  he  has  the  least  in- 
ducement to  falsify.  In  this  case  the  plain- 
tiff introduced  an  eyewitness  to  the  casual- 
ty, upon  whose  testimony ,  he  largely  depend- 
ed for  a  recovery.  He  was  accompanying 
the  child  which  was  killed,  and  according  to 
the  record  apparently  had  no  interest  in  the 
case.  The  company  largely  relied  upon  its 
employes.  Under  such  circumstances,  we 
think  the  charge  was  harmful.  Southern 
Mutual  Insurance  Go.  v.  Hudson,  113  Ga. 
434,  38  S.  B.  964. 

[4]  4.  Other  charges  complained  of  were 


not   open   to   the  erttlclsiiis  made   against 
them. 
Judgment  reversed. 

BECK,  J^  absent  The  other  Justices  con- 
cur. 

(U6  Gtt.7011 
WHATLET  V.  WATTERS  it  aL 
(Supreme  Court  of  Georgia.     Aug.  18»  1911.) 

(SyUahui  fty  lAe  Court.) 

1.  EZBOUTOBB  AND  ADlOinSTRATOBS  (t  196*)— 
JUDGHXNT  FOB  TBAB'S  SXTFPOBT— YALIDITT. 

A  judgment  setting  apart  a  year's  support 
is  not  void  because  the  appraisers*  return  was 
not  filed  within  80  days  of  their  appointment 

[E3d.  Note.^For  other  cases,  see  Executors 
and  Administratorst  Cent  Dig.  H  70&-712; 
Dec  Dig.  I  198.*] 

2.  EXBOUTOBB  ASV  ADlOmSTBATOBB  (I  200*)— 

Judgment  fob  Yeab'b  Suppobt— YALiDirr. 
As  against  creditors  whose  debts  are  not 
secured  by  the  loan  deed,  a  judgment  of  a  gear's 
support,  assigning  the  widow  and  minor  children 
of  a  decedent  a  specifically  described  tract  of 
land,  subject  to  a  loan  deed  for  a  stated  amount, 
is  not  void  on  the  ground  that  the  title  to  the 
land  was  not  in  the  decedent 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admmistrators,  Dec  Dig.  I  200.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  Q.  W.  Whatley  against  O. 
li.  Watters  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

Loundes  Calhoun,  for  plaintiff  in  error. 
Evins  ft  Spence^   for  defendants  in  error. 

EVANS,  P.  J.  Mrs.  Cynthia  Ix  Watters, 
widow  of  John  C  Watters,  in  behalf  of  her- 
self and  her  minor  children,  applied  to  the 
court  of  ordinary  of  S^ton  county  to  have 
a  12  months'  support  set  apart  out  of  the 
estate  of  her  deceased  husband,  reciting  In 
her  application  that  there  was  no  adminis- 
tration on  his  estate.  On  January  1,  1907, 
the  ordinary  passed  an  order  appointing  five 
appraisers  to  assign  a  year's  support  to  the 
applicant  and  her  minor  children,  and  direct- 
ing them  to  make  a  return  of  their  actings 
and  doings  within  80  days.  The  appraisers 
made  their  return  on  November  25,  1907, 
wherein  they  set  apart  to  the  applicant  and 
her  minor  children  a  specifically  described 
tract  of  land  containing  60  acres,  more  or 
less,  and  reciting  that  "on  said  property  there 
is  now  a  loan  deed  for  about  I62K)."  This 
return  was  filed  in  the  ordinary's  ofllce  on 
December  2,  1907.  On  December  11,  1907, 
the  ordinary  passed  an  order  directing  that 
citation  be  issued  and  published  according 
to  law.  At  the  January  term,  1906,  the  ordi- 
nary passed  an  order  reciting  that  the  return 
of  the  appraisers  had  been  duly  filled  In  his 
office,  and  that  citation  had  been  duly  issued 
and  published  as  required  by  law,  and  that, 
no  objection  being  made  thereto,  the  return 
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of  the  appfalseiv  was  approved  and  ordered 
to  be  recorded.  On  May  24,  1910»  Mrs.  Q. 
W.  Whatley  filed  her  petition  to  the  ordinary, 
representing  that  she  was  a  creditor  of  John 
C.  Watters,  and  praying  that  the  judgment 
allowing  his  widow  and  minor  children  a 
12  months'  support  out  of  his  estate  be  declar- 
ed Toid,  for  the  reasons  that  the  appraisers 
did  not  file  their  return  within  SO  days,  as 
directed  by  the  statute,  and,  further,  Uiat  a 
12  months'  support  cannot  be  set  apart  in 
land  incumbered  by  a  loan  deed;  these  alleg- 
ed defects  being  apparent  on  the  face  of  the 
record.  On  demurrer  the  ordinary  struck  the 
petition  to  set  aside  the  Judgment  granting 
a  12  months'  support,  as  being  insufficient  in 
4aw.  Whereupon  Mrs.  Whatley  sued  out  a 
writ  of  certiorari  to  the  superior  court,  and 
on  the  hearing  of  the  case  the  certiorari  was 
overruled  and  the  judgment  of  the  ordinary 
affirmed.  To  this  judgment  Mrs.  Whatley 
excepts. 

[1]  1.  No  fraud  or  collusion  is  alleged,  and 
the  plaintiff  in  error  grounds  her  case  solely 
upon  the  contention  that  tlie  judgment  al- 
lowing the  12  months'  support  is  void  in  law, 
for  the  reasons^  assigned  in  her  petition  to 
vacate  it  A  judgment  approving  the  return 
of  the  appraisers  setting  aside  a  12  months' 
support,  where  all  the  proceedings  are  regu- 
lar, is  binding  upon  the  creditors  of  the  de- 
cedent Reynolds  v.  Norvell,  129  Oa.  512, 
59  8.  Sk  299.  The  statute  prescribes  that  the 
appraisers  appointed  to  assign  a  year's  sup- 
port to  the  widow  and  minor  children  out  of 
the  decedent's  estate  shall  make  a  return  to 
the  ordinary  within  80  days  of  their  appoint- 
ment Civ.  Code,  1910,  §  4043.  This  provi- 
sion a&  to  the  time  within  which  the  apprais- 
lers  may  make  their  return  is  directory ;  and, 
If  they  should  fail  to  make  their  return  with- 
in the  statutory  period,  the  ordinary  could 
compel  them  to  act,  or  appoint  new  apprais- 
ers. The  widow's  right  to  a  year's  support 
is  not  affected  by  the  appraisers'  dereliction 
of  duty  for  which  she  is  not  responsible.  Aft- 
er the  ordinary  receives  a  belated  return 
and  dtes  interested  parties  by  publication  as 
prescribed  by  the  statute  to  show  cause  why 
the  return  should  not  be  approved  and  made 
the  judgment  of  the  court,  and  such  return 
is  duly  approved,  it  is  too  late  for  a  creditor 
to  object  that  the  return  was  not  made  with- 
in 30  days  of  the  appointment  of  the  apprais- 
ers. Goss  V.  Greenaway,  70  Ga.  130.  In  the 
case  just  cited  the  widow  filed  her  applica- 
tion for  a  year's  support  four  years  after  the 
death  of  her  husband,  during  which  time  she 
lived  upon  the  land  and  made  use  of  her  de- 
ceased husband's  personalty;  and  the  court 
held  that,  though  these  facts  might  furnish 
ground  to  defeat  her  application  before  the 
ordinary,  yet,  where  the  year's  support  had 
been  formally  set  aside,  it  was  too  late  to 
attack  it 


[2]  2.  The  statute  dMarea  that  t&e  ap- 
praisers shall  assign  a  year's  support  ^eith^ 
in  property  or  money"  from  the  estate  of  the 
decedent  Civ.  Code  1910,  i  4041.  A  year's 
support  may  be  set  apart  in  a  bond  for  tiUe^ 
Winn  T.  liunsford,  130  Oa.  436,  61  8.  B.  9. 
The  appraisers  set  apart  the  land,  subject  to 
a  loan  deed.  It  does  not  appear  who  was  the 
creditor  secured  by  the  loan  deed.  The  plain- 
tiff in  error  was  not  that  creditor.  The 
year's  support  judgment  took  tf  ect  upon  aU 
the  interest  which  the  decedent  had  in  the 
property  after  the  satisfaction  of  the  loan 
deed.  That  Interest  was  an  equitable  es- 
tate; but  an  equitable  estate  is  property,  and 
a  widow  is  not  to  be  denied  a  year's  support 
solely  because  her  late  husband's  estate  was 
equitable  in  charact^.  Let  it  be  borne  io 
mind,  however,  that  we  are  not  holding  tliat 
a  widow's  right  to  a  year's  support  In  land 
is  sui>erior  to  the  claim  of  her  husband's  cred- 
itor who  holds  the  title  to  the  land.  There 
is  no  antagonism  between  the  year's  rapport 
and  the  creditor  who  is  secured  by  the  loan 
deed.  If  the  decedent's  equity  is  property 
subject  to  be  applied  to  the  paym^it  of  the 
unsecured  debts  of  the  decedait  cartalnly  It 
is  property  which  may  be  assigned  to  his  wid- 
ow and  minor  ciiildren  as  a  year's  support. 

Judgment  affirmed. 

BECK,  J^  absent  The  other  Justices  con- 
cur, 

(Ue  Cta.  7DS> 

JENSEN  ▼.  WAITERS  et  aL 
(Supreme  Court  of  Georgia.    Aug.  18»  1911): 

(8yllahu9  hy  the  CowiJ 

FoBiosB  Decision  Controlling. 

This  case  is  controlled  by  the  decision  ht 
Whatley  v.  Watten,  71  S.  B.  1103. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  B.  L.  Jensoa  and  O.  I*. 
Watters  and  others.  From  the  judgmoit^ 
Jensen  brings  error.    Affirmed. 

Loundes  Calhoun,  for  plaintiff  in  error. 
Evins  &  Spence,  for  defendants  In  error. 

EVANS,  P.  J.     Judgment  affirmed. 

BECK,  J^  absent  The  other  Justices  eon- 
CDr, 

(IM  Oft.  778) 

NEW  V.  SOUTHERN  ET.  CO. 
(Supreme  Court  of  Georgia.    Aug.  22,  1911^ 

(Syllahu9  5y  the  OaurtJ 

Appkal  and  Ebbob  (§  977*)  — Rkvibw  — 
Questions  or  Fact— Gbant  or  New  Tbiai.. 
Where  a  verdict  is  not  demanded  by  the 
law  and  the  evidence,  the  first  ^xant  of  a  new 
trial  will  not  be  disturbed ;  and  m  such  a  case, 
where  the  presidinp:  judge  specifies  in  his  order 
granting  a  new  trial  that  the  same  is  granted 
solely  on  a  named  ground  of  the  motion  for  a 
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new  trkl»  wherein  complaint  ii  made  that  the 
court  erred  in  a  specified  charge  given  the  jury, 
this  court  wiil  not  determine  whether  or  not 
there  was  error  in  such  charge.  Civ.  Code 
1910,  I  6204;  Van  Gieeen  ▼.  Queen  Insurance 
Co..  132  Ga.  516,  64  S.  El  456:  WilUama  v. 
Brogdon,  183  Ga.  691,  66  S.  B.  768. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |9  3860-3865;  Dec  Dig.  ft 
977.*] 

Error  from  Superior  Oonrt,  Ve  Kalb  Comi- 
ty; K  S.  Roan,  Judge. 

Action  by  Luke  New  against  the  Southern 
Railway  Company.  From  a  Judgment  grant- 
ing a  new  trial  after  verdict  for  plaintiff,  he 
brings  error.    Affirmed. 

A.  M.  Brand,  for  plaintiff  In  error.  Mc- 
Daniel,  Alston  &  Black,  for  defendant  in  6!r- 
ror.  , 

HOLrDBN,   J.     Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Oa.  774) 

PAXSON  BROS.  V.  BUTTERIOK  PUB.  CO. 

(Supreme  Court  of  Georgia.     Aug.  22,  1911.) 

(ByHabuB  hy  iM  CourU) 

1.  Injunction  (|  59*)— Subjects  of  Bxlhv— 
Bbeach  of  Contract. 

Where  a  manufacturer  of  patterns  and  a 
merchant  contract  that  the  former  will  furnish 
certain  patterns  during  a  series  of  years,  ac- 
cording to  stated  deliveries,  and  that  the  latter 
will  constantly  keep  on  hand  and  sell  such  pat- 
terns, and  none  other,  and  will  make  monthly 
payments  of  accrued  indebtedness,  and  stipu- 
late that  "failure  or  neglect  by  either  party  to 
perform  any  provision  of  this  order  wiU,  at  the 
option  of  the  other,  release  the  other  party 
from  all  obligations  hereunder."  and  where  the 
manufacturer  refuses  to  furnish  patterns  unless 
the  merchant  pays  up  past-due  indebtedness, 
the  manufacturer  is  not  entitled  to  enjoin  the 
merchant  from  selling  the  patterns  of  another 
manufacturer  within  the  period  specified  in 
their  contract 

[EA.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  |f  114-116;   Dec  Dig.  f  69.*] 

2.  Injunction  ({  60*)— Subjects  of  Roliki^ 
Bbsach  of  Contract. 

"Generally  an  injunction  will  not  issue  to 
restrain  the  breach  of  a  contract  for  personal 
services,  unless  they  are  of  a  peculiar  merit  or 
character,  and  cannot  be  performed  by  others." 
Civil  Code  1910,  f  5496.  The  evidence  did  not 
show  that  the  defendants'  services,  as  stipulated 
in  the  contract,  were  of  such  peculiar  merit  or 
character  as  to  talce  the  case  out  of  the  general 
rule  enunciated  in  the  Code  section. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f§  117-119;   Dec  Dig.  {  60.*] 


E^rror  ttom  Superior  Court,  Wilcox  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  the  Butteridc  Publishing  Com- 
pany against  Pazson  Bros.  Judgment  for 
defendants.  PlaintUf  brings  error.  Re- 
versed. 

M.  B.  Cannon,  for  plaintiff  in  error.  Hal 
LawBon,  for  defendants  tn  error. 


EVANS,  P.  J. '  Tbe  Butterl(dc  Publishinir 
Company  and  Pazson  Bros,  entered  into  a 
written  contract  whereby  the  former  con- 
tracted to  sell  the  latter  a  certain  quantity 
of  patterns,  and  the  latter  engaged  to  con- 
stantly keep  on  hand  and  sell  the  former^s 
patterns,  to  order  at  least  a  stated  amoont 
of  patterns  monthly,  and  to  pay  accrued  In- 
debtedness on  the  15th  of  each  month.  Tbe 
contract  was  for  three  years,  and  longer,  if 
not  terminated  by  three  months'  written 
notice  of  either  party.  The  contract  con- 
tained this  stipulation:  ''Failure  ix  neglect 
by  either  party  to  perform  any  provision  of 
this  order  will,  at  the  option  of  the  other, 
release  the  other  party  from  all  obligations 
hereunder."  The  Butterick  Company  con- 
tinued to  ship  goods  under  the  contract  until 
PaxBon  Bros,  became  indebted  to  them  in  a 
certain  amount  and  had  several  times  de- 
faulted in  their  payments.  Paxson  Bros, 
ordered  certain  patterns,  which  the  Butter- 
ick Company  refused  to  ship  unless  Paxson 
Bros,  settled  their  past-due  indebtedness. 
Paxson  Bros,  then  notified  the  Butterick 
Company  that  they  deemed  their  refusal  to 
furnish  patterns  a  violation  of  the  contract, 
and  that  they  elected  to  treat  the  contract 
at  an  end,  and  purchased  and  undertook  to 
sell  patterns  obtained  from  another  manufac- 
turer«  Whereupon  the  Butterick  Company 
filed  its  petition  against  Paxson  Bros,  to 
enjoin  them  from  selling  any  patterns  ex- 
cept those  of  the  plaintiff  until  the  termina- 
tion of  the  contract  The  court  granted  an 
interlocutory  injunction. 

[1]  1.  The  failure  of  Paxson  Bros,  to  pay 
for  the  patterns  agreeably  to  their  contract 
entitled  the  Butterick  Company  to  terminate 
the  contract  at  its  option.  Failure  to  make 
payments  for  articles  delivered  under  a  con- 
tract during  a  series  of  years,  to  be  delivered 
in  installments  and  paid  for  monthly,  en- 
titles the  vendor  to  rescind  the  contract. 
Savannah  Ice  Co.  v.  American  Refrigerator, 
etc.,  Co.,  UO  Ga.  142,  85  S.  B.  280.  It  would 
be  unjust  to  compel  the  vendor  to  continue 
to  make  deliveries  to  one  who  continues  to 
default  in  his  payments.  The  parties  to  the 
contract  did  not  wish  any  doubt  to  cling 
around  this  principle  of  law  as  applied  to 
their  contract,  and  incorporated  Its  essence 
In  the  stipulation  that  "failure  or  neglect 
by  either  party  to  perform  any  provision 
of  this  order  will,  at  the  option  of  the  other, 
release  the  other  party  from  all  obligations 
hereunder.**  When  Paxson  Bros,  ordered 
additional  patterns,  the  Butterick  Company 
was  put  to  an  election  to  rescind  the  con- 
tract because  of  the  default  of  Paxson  Bros, 
in  making  payments  or  to  comply  with  their 
covenants.  Whether  or  not  we  treat  the 
refusal  to  furnish  patterns  unless  pas^due 
installments  are  paid  as  a  rescission,  certain- 
ly it  is  not  in  a  position,  after  refusing  to 
furnish  patterns,  to  enjoin  the  defendants 
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from  sellfiig  patterns  elsewhere  obtained,  on 
tbe  ground  that  they  contracted  to  sell  ez- 
clnsively  the  Bnttericfc  patterns.  Smith  ▼. 
Georgia  Loan,  etc.,  Co.,  113  Ga.  975,  30  8.  BL 
410;  Harden  ▼.  Lang,  110  Ga.  302,  36  S.  E. 
100. 

[2]  2.  Although  not  pressed  in  the  argu- 
ment, we  think,  also,  that  the  principle  an- 
nounced in  Civil  Code  1910,  |  5496,  controls 
the  disposition  of  this  case.  That  section 
reads:  "Generally  an  injunction  will  not  is- 
sue to  restrain  the  breach  of  a  contract  for 
personal  services,  unless  they  are  of  a  pecul- 
iar merit  or  character,  and  cannot  be  per- 
formed by  others."  The  grounds  set  forth  in 
the  petition  for  injunction  were  that  the 
plaintiff  conducted  its  business  through  ez- 
cluslye  agencies,  and  the  success  of  a  par- 
ticular agency  depends  upon  the  character 
and  business  enterprise  of  the  agent  and  the 
location  of  the  agency's  establishment,  with 
reference  to  the  number  of  persons  or  estab- 
lishments capable  of  undertaking  an  agency 
of  this  kind  in  a  given  locality,  and  the 
damages  for  breach  of  contract  cannot  be  es- 
timated, because  the  plaintiff's  injury  is  not 
confined  to  loss  of  sales,  but  includes  loss  of 
commercial  prestige,  loss  of  custom,  and  loss 
of  those  advantages  which  are  the  natural 
accretion  of  a  substantial  business,  which 
would  result  from  the  agent  abandoning  his 
contract  with  the  plaintiff  and  engaging  to 
sell  the  patterns  of  a  competitor;  that  the 
damage  is  irreparable,  because  it  is  unable 
to  procure^  in  the  vicinity  of  the  defendants' 
premises,  an  equally  competent  agency  for 
the  sale  of  its  products.  Insolvency  was 
neither  alleged  nor  proved.  Nor  did  it  ap- 
pear at  the  hearing  that  the  plaintiff  was 
not  able  to  procure  other  merchants  to  sell 
its  products,  or  that  the  defendants  pos- 
sessed any  special  facilities  superior  to  other 
merchants  in  the  town  for  the  sale  of  their 
wares.  We  think  the  case  as  made  by  the 
evidence  is  controlled  by  the  cited  Code  sec- 
tion, and  by  the  case  of  Hammond  ▼.  Georgi- 
an Co.,  133  Ga.  1,  65  S.  E.  124. 

Judgment  reversed. 

BECK,  J.,  absent  Tbe  other  Justices 
concur. 


(138  Oa.  678) 

DU  ROSE  et  aL  v.  THOMAS. 
(Supreme  Court  of  Georgia.    Aug.  17,  1911.) 

(ByUahHS  hy  the  Court.) 

1.  Refebence  (§  100*)— Repobi>— Exceptions 
AND  Hearing  Thereon. 

On  the  hearing  in  the  trial  court  of  ex- 
ceptions of  fact  to  an  auditor's  report,  no  new 
evid^ence  other  than  tha.t  introduced  before  tbe 
auditor  will  be  considered,  except  in  those  cases 
where  a  new  trial  would  be  granted  after  ver- 
dict on  account  of  newly  discovered  evidence. 
Civ.  Code  1910.  {  6145. 

[Ed.   Note.— For  other  cases,   see  Reference, 
Cart.  Dig.  SS  157-168;   Dec  Dig.  §  100.  •] 


2.  Repobt  or  AvDiTOE— Exclusion  or  New 

Evidence. 

Under  the  rale  jnst  stated,  there  was  no 
error  in  denying  the  application  of  the  exceptors 
to  be  permitted  to  introduce  new  evidence. 

3.  Reference  ({  105*>— Report  of  Auditor- 
Exceptions  OF  Fact— Submission  to  Jury. 

The  case  was  an  equitable  proceeding,  and 
the  presiding  judge  was  not  compelled,  as 
matter  of  course,  to  submit  exceptions  of  fact  to 
the  jory.    Civ.  Code  1910,  §  5142. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §  206 ;  Dec  Dig.  f  105.*] 

4.  Exceptions   Ovbbbuled— Sufficienct   of 
esvidence. 

After  a  carefol  consideration  of  the  ex- 
ceptions both  of  law  and  fact,  while  the  evidence 
contained  in  the  record  is  not,  in  some  particu- 
larflL  clear  and  certain,  nothing  appears  which 
renders  a  reversal  proper. 

»  Error  from  Superior  Court,  Elbert  County; 
D.  W.  Meadow,  Judge. 

Action  between  John  A.  Du  Rose  and  oth- 
ers and  S.  Bi.  Thomas.  From  the  Jndi^ment, 
Du  Rose  and  others  bring  error.    Affirmed. 

W.  D.  Tutt  and  Hines  &  Jordan,  for  plain- 
tiffs in  error.  J.  N.  Worley,  for  defendant  In 
error. 

LUMPKIN,  J.    Judgment  affirmed 

RECK,  J^  absent  The  other  Justices  con- 
cur. 


(128  Ga.  TBI) 
SOUTHERN  RT.  CO.  v.  SAMS. 
(Supreme  Court  of  Georgia.    Aug.  22,  19IL) 

(8yUabu9  hy  the  Court.) 

1.  No  Erbobt—Bvidence  Sufficient. 

No  error  of  law  appears  requiring  a  new 
trial,  and  the  evidence  was  sufficient  to  support 
the  verdict 

(Additional  Syttabui  hy  BditorM  Staf.) 

2.  Trial  (§  296*)— Insteuctions— Constsuo- 
TiON  AS  A  Whole. 

In  an  action  for  injury  to  a  passenger  from 
the  sudden  starting  of  a  train  while  she  was  at- 
tempting to  alight,  where  the  court  charged 
thatj  if  plaintiff  bought  a  ticket  for  a  certain 
destination,  the  defendant  was  bound  to  stop 
the  train  a  reasonable  length  of  time  to  let  her 
alight  in  safety,  and  that  if  they  did.  that  and 
she  failed  to  exercise  ordinary  care  by  which 
the  injury  could  have  been  avoided,  she  cannot 
recover,  the  use  of  the  conjunctive  clause  at 
the  end  of  the  instruction  is  not  ground  for  new 
trial,  as  confusing  the  defenses  open  to  defend- 
ant under  Civ.  Code  1895,  §{  &21,  8830,  of 
exercise  of  reasonable  care  by  defendant  and 
contributory  negligence  by  plaintiff,  where  other 
portions  of  the  charge  separately  stated  that  if 
she  did  not  use  ordinary  care  she  could  not  re- 
cover, and  that  if  the  carrier  used  the  degree  of 
diligence  required  it  was  not  liable. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  705-713;   Dec.  Dig.  §  296.*] 

3.  Tbial    (I   296*)— iNSTBucnoN— OoNsrauc- 
TioN  AS  A  Whole. 

In  an  action  for  injuries  to  a  passenger, 
an  instruction  that  if  plaintiff  had  had  an  oper- 
ation performed  for  adenoids,  and  was  already 
suffering  from  the  same,  and  afterwards  receiv- 
ed the  Injury  alleged,  the  jury  should  look  to 
the  evidence  and  see  whether  the  sickness  came 
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from  the  operation  or  from  the  act  of  the  rail- 
road company,  is  not  ^ound  for  a  new  trial,  as 
an  expression  of  opinion  by  the  court  that  the 
ai!t  of  the  railroad  company,  if  it  caused  the 
injury,  was  a  negligent  act,  nor  that  the  rail- 
road company  was  necessarily  the  cause  of  the 
injury,  if  the  operation  was  not  the  cause, 
where  the  court  also  instructed  that  if  the  sicls- 
ness,  pain,  and  suffering  occurred  on  account 
of  the  operation,  plaintiff  would  not  be  entitled 
to  recover,  but  if  it  resulted  from  the  alleged 
act  of  the  railroad,  and  the  railroad  was  at 
faulty  negligent  in  not  exercising  the  diligence 
required  by  law,  she  would  be  entitled  to  recov- 
er  for  whatever  pain  and  suffering  resulted 
from  the  act  of  the  defendant  company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  if  705-713;   Dec  Dig.  {  296.*] 

Error  from  Superior  Court,  Payette  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  A.  L.  Sams  against  the  Southern 
Hallway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Afltened. 

C.  B.  Battle,  Howell  HoUis,  and  Blalock  & 
Culpepper,  for  plaintiff  in  error.  J.  W.  Wise, 
for  defendant  In  error. 

HOLDEN,  J.  The  defendant  in  error 
(hereinafter  referred  to  as  the  plaintiff)  sued 
the  plaintiff  in  error  (hereinafter  referred  to 
as  the  defendant)  for  damages  because  of  the 
alleged  negligence  of  the  defendant  in  not 
stopping  the  train  on  which  the  plaintiff  was 
a  passenger  a  sufficient  length  of  time  after 
it  reached  her  destination  at  Woolsey,  Ga., 
to  allow  her  to  alight  in  safety,  and  in  caus- 
lag  the  train  to  suddenly  start  and  violently 
Jerk  while  she  was  on  the  steps  of  the  car  in 
an  effort  to  disembark,  thereby  throwing  her 
from  the  car  and  injuring  her.  A  verdict 
was  rendered  in  favor  of  the  plaintiff,  and 
to  the  order  of  the  court  refusing  it  a  new 
trial  the  defendant  excepted. 

[2]  One  ground  of  the  motion  for  a  new 
trial  is  as  follows:  "Because  the  court  erred, 
as  movant  insists,  in  charging  the  jury  as 
follows:  'If  Miss  Sams  boarded  the  train  at 
the  time  stated,  and  her  destination  was 
Woolsey,  if  she  bought  a  ticket  and  got  on 
the  train  expecting  to  get  off  at  Woolsey 
when  the  train  arrived  there,  and  they  had 
taken  up  her  ticket,  they  were  bound  to  stop 
that  train  a  reasonable  length  of  time,  so  as 
to  let  her  alight  in  safety.  If  they  did  that, 
and  she  failed  herself  to  exercise  ordinary 
care  and  diligence  required  of  her,  by  which 
the  injury  she  alleges  could  have  been  avoid- 
ed, then  she  cannot  recover* — ^the  vice  com- 
plained of  being  the  conjunctive  clause  last 
added  to  the  charge  quoted;  defendant  con- 
tending tliat,  if  it  had  stopped  the  train  a 
reasonable  length  of  time  for  her  to  alight 
In  safety,  it  had  discharged  its  duty  to  her, 
and  would  not  be  liable,  without  further 
qualification,  but  the  joining  of  the  qualifica- 
tion added  by  the  court  confuses  and  con- 
founds the  defenses  open  to  the  defendant 
as  embodied  in  Civ.  Code  1895,  §§  2321, 
3830,  and  imposes  a  greater  burden  upon  the 


defendant  than  Is  authorized  by  the  laws, 
deprived  it,  as  it  does,  of  the  defense  that 
its  servants  and  agents  had  exercised  all 
care  and  diligence."  The  charge  excepted  to 
was  not  error  requiring  a  new  trial,  for  any 
reason  assigned  In  the  exception  thereto,  in 
view  of  the  entire  charge. 

The  court  charged  the  jury,  in  different 
portions  of  the  charge,  as  follows:  "Miss 
Sams  was  required  to  use  ordinary  care  and 
diligence  to  protect  her  person  from  injury, 
while  traveling  as  such  passenger.  If  she 
did  not  use  ordinary  care  and  diligence  to  pro- 
tect her  person,  she  cannot  recover.  •  •  • 
A  carrier  of  passengers,  and  this  railroad 
was  the  carrier  of  passengers  when  it  under- 
took to  carry  plaintiff  from  Atlanta  to  Wool- 
sey, Ga.  She  was  a  passenger,  and  they  were 
bound  to*  extraordinary  diligence  on  the  part 
of  themselves  to  protect  her  life  and  person ; 
but  said  carrier  of  passengers  is  not  liable 
for  injuries  to  the  passenger  if  they  use  such 
diligence.  •  •  •  No  person  shall  recover 
damages  from  a  railroad  company  for  injury 
to  himself  or  his  property,  where  the  same 
is  done  by  his  consent,  or  is  caused  by  his 
own  negligence.  If  the  complainant  and  the 
agents  of  the  company  are  both  at  fault,  the 
former  may  recover,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to 
the  amount  of  default  attributable  to  him. 
If  the  evidence  shows  that  the  plaintiff  was 
less  at  fault  than  the  defendant,  and  that 
by  the  exercise  of  ordinary  care  and  diligence 
she  could  have  prevented  the  damage  she 
alleges  she  sustained,  if  she  sustained  any, 
then  the  plaintiff  could  not  recover;  but  if 
the  evidence  shows  that  the  plaintiff  is  less 
at  fault  than  the  defendant,  and  by  the  ex- 
ercise of  ordinary  care  could  not  have  pre- 
vented or  avoided  injury,  if  any  is  shown, 
then  in  that  kind  of  a  case,  if  both  are  at 
fault,  the  plaintiff  may  recover,  but  the  dam- 
age shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  default  attributable 
to  her.  If  the  plaintiff  could  have  avoided 
the  injury  to  herself  by  the  exercise  of  or- 
dinary care  and  diligence,  she  cannot  recov- 
er. If  the  injuries  complained  of  were  not 
caused  by  the  negligence  of  the  defendant, 
and  as  alleged,  she  cannot  recover.  *  «  * 
If  the  railroad  took  up  her  ticket  and  stop- 
ped there  at  that  station,  they  had  to  exer- 
cise extraordinary  care  and  diligence  in  pro- 
tecting her  to  alight  in  safety;  and  if  they 
failed  to  stop  a  sufficient  length  of  time  to 
give  her  a  reasonable  opportunity  to  alight, 
and  before  she  had  time  in  the  exercise  of 
a  reasonaUe  amount  of  ordinary  diligence  on 
her  part,  they  started  the  train  with  such  a 
sudden  jerk,  before  she  had  time  to  leave  the 
train,  and  if  you  believe  in  so  doing  they 
were  not  exercising  extraordinary  care  and 
diligence,  and  she  was  injured  as  she  alleges, 
and  the  same  is  shown  by  the  evidence,  she 
would  be  entitled  to  recover." 
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In  view  of  the  above  quoted  portions  of 
tbe  charge,  we  do  not  think  the  Jury  were, 
by  the  charge  excited  to,  misled  into  the 
belief  that  the  plaintlif  could  recover  if  it 
appeared  that  the  defendant  was  guilty  of 
the  negligence  alleged,  even  though  the  plain- 
titr  could  have  avoided  the  consequences  of 
the  same  by  the  exercise  of  ordinary  care, 
nor  was  the  jury  led  into  the  belief  that 
the  plaintiff  could  recover,  even  though  the 
defendant  was  not  guilty  of  the  negligence 
alleged.  The  court  several  times  told  the 
Jury  that  the  plaintiff  could  not  recover  if 
the  injury  was  the  result  of  her  failure  to  ez> 
ercise  ordinary  care  and  diligence,  nor  could 
she  recover  if  she  was  not  injured  by  reason 
of  the  alleged  negligence  of  the  defendant 
In  view  of  the  entire  charge,  the  enlarge  ex- 
cepted to  was  not  error,  requiring  a  new 
trial,  for  any  reason  assigned. 

[3]  The  only  other  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  is  as 
follows:  "Because  the  court  erred,  as  mov- 
ant insists,  in  charging  the  Jury  as  follows: 
'If  this  young  lady  had  had  an  operation 
I)erformed  for  adenoids,  and  if  she  was  al- 
ready sick,  suffering  from  the  same,  and  if 
she  afterwards  received  the  injury  alleged  at 
this  place,  and  afterwards  was  laid  up  for 
some  time,  and  suffered  pain,  and  was  sick, 
look  to  the  evidence  and  see  whether  or  not 
you  can  determine  from  the  evidence,  with 
a  reasonable  degree  of  certainty,  whether 
that  sickness  came  from  that  operation  or 
from  the  act  of  the  railroad  company* — ^the 
error  and  vice  complained  of  being  that  the 
charge  is  an  expression  of  opinion  by  the 
court  in  the  use  of  the  last  clause  therein, 
'or  Xrom  the  act  of  the  railroad  company,' 
tantamount  to  a  statement  by  the  court  that 
the  act  of  the  railroad  company,  if  the  same 
caused  the  injury,  was  a  negligent  act  And 
the  charge  quoted  also  tended  to  impress  the 
jury  that,  if  the  operation  alleged  was  not 
the  cause  of  the  injuries  alleged,  then  the 
railroad  was  necessarily  the  cause,  and 
would  be  liable  therefor,  without  regard  to 
whether  the  railroad  was  negligent  or  not'* 

After  giving  the  charge  above  quoted.  In 
immediate  connection  therewith  the  court 
Instructed  the  jury  as  follows:  "If  her  sick- 
ness, pain,  and  suffering  occurred  on  account 
•of  the  operation  performed,  thai  plaintiff 
would  not  be  entitled  to  recover  in  this  case; 
but  if  the  sickness,  pain,  and  suffering  re- 
sulted from  the  alleged  act  of  the  railroad, 
and  you  lind  the  railroad  was  at  fault,  negli* 
g^t  in  not  exercising  the  dillgoice  required 
by  law,  which  I  have  already  charged  you, 
then  she  would  be  entitled  to  recover  for 
whatever  pain  and  suffering  resulted  from 
that  act  of  the  defendant  company.  That  is 
a  plain  proposition,  and  it  is  for  you  to  de- 
termine. Work  it  out  with  a  view  of  de- 
termining what  is  right  between  these  par- 


ties. You  are  supposed  to  be  impartial  be- 
tween the  parties.  Let  your  verdict  speak 
the  truth.  When  you  write  it,  it  ought  to  be 
the  truth  as  clearly  as  12  honest  men  can 
write  it  There  is  no  claim  for  lost  time. 
The  claim  for  physician's  bill  has  been  aban- 
doned. Therefore  do  not  consider  it  at  all 
in  this  case.  In  the  event  you  find  the  rail- 
road Is  liable,  and  that  plaintiff  is  entitled 
to  recover  in  this  case,  she  can  only  recover 
for  pain  and  suffering,  and  then  only  on  ac- 
count of  pain  and  suffering  resulting  from 
the  alleged  injury  in  the  manner  and  form 
described." 

The  evidence  was  undisputed  that  after 
the  alleged  negligent  acts  of  the  defendant 
the  plaintiff  underwent  pain  and  suffering. 
She  contended  that  this  pain  and  suffering 
was  caused  by  the  alleged  negligent  acts  of 
the  defendant,  causing  her  to  be  thrown  from 
the  train.  The  defendant  cont^ided  that 
such  pain  and  suffering,  if  the  plaintiff  un- 
derwent any  after  the  time  of  the  alleged 
negligent  acts  of  the  defendant,  were  the  re- 
sult only  of  an  operation  for  adenoids,  which 
the  plaintiff  had  had  performed  in  Atlanta 
on  the  day  of  the  alleged  injury.  The  charge 
excepted  to  was  not  harmful  to  the  defend- 
ant, in  view  of  the  issues  made  by  the  plead- 
ings and  the  evidence,  especially  in  view  of 
the  other  instructions  given  the  jury,  above 
quoted. 

[1]  The  only  other  grounds  of  the  motion 
for  a  new  trial  are  the  general  grotmds  that 
the  verdict  is  contrary  to  law  and  evidence 
and  without  evidence  to  support  it  The  evi- 
dence was  sufficient  to  support  the  verdict 

Judgment  affirmed. 

BECK,  J^  absent  The  other  Justices  con- 
cur. 

016  Qa.  6n> 
DREW  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.     Aug.  16»  1911.) 
(8yTlabu9  by  the  Court.) 

1.   HoiaCIDB    (§    124^)  — JUSTinCATIOW— 1>«- 

FENsx  or  Person  ob  Pbopertt. 

It  may  be  stated  as  a  general  rule  that,  if 
a  trespass  on  person  or  property  amounts  to  a 
felony,  the  killing  of  the  trespasser  will  be  jns- 
tifiable.  If  necessary  in  order  to  prevent  it ;  but 
a  trespass  which  amounts  to  a  misdemeanor 
only  will  not  justify  a  killing. 

(a)  The  doctrine  of  reasonably  apparent  ne- 
cessity, as  the  equivalent  of  actual  necessity,  is 
to  be  taken  in  connection  with  this  rule. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  184-188;   Dec.  Dig.  §  1^.*] 

2,  HoiaciDE   (I   124*)— JusnnoATioii— Seut- 

DEFENSB— AOOBESSION. 

If  an  owner  of  property  is  authorised  to 
use  reasonable  force  for  its  protection,  or  re- 
caption from  a  fleeing  thief,  and  does  no  more, 
and  such  thief  resists  the  owner  with  force,  his 
conduct  may  be  such  as  to  place  him  in  the 
position  of  the  aggressor,  and  to  authorize  the 
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owner  to  defend  himself  by  the  cue  of  farther 
roasonable  force. 

[Ed.  Note.— For  other  cases,  see  Homicide* 
Cent.  Dig.  H  1S4-188;    DecTDIs.  %  124.*] 

8.  HoiaoiDB   (§   124*)— JuBiinoATiON— Hak- 

mo   ABBB8T. 

If  one  steals  the  property  of  another  and 
flees,  and  the  owner,  npon  learning  later  of  the 
theft,  parsues  and  OTertakes  him  at  a  distance 
from  the  place  where  the  larceny  was  commit- 
ted, and  without  any  effort  to  retake  possession 
by  peaceable  means,  and  without  anv  necessity 
to  take  life,  fires  upon  the  thief  and  kills  him, 
•nch  a  killing  is  not  justifiable,  though  the  theft 
be  a  felony. 

(a)  The  right  to  arrest  an  escaping  felon,  un- 
der Penal  Code  1910,  §  921.  involves  a  different 
principle  from  mere  recaption  of  property. 

(b)  There  was  no  error  in  chargins  In  accord- 
ance, with  the  principles  above  ruled;  the  pre- 
siding judffe  having  instructed  the  jury  as  to 
the  law  of  voluntary  manslaughter,  as  well  as 
that  of  murder  and  justifiable  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  184-188;   Dec.  Dig.  S  124.*] 

4.   iNDTCTMBZn   AND    iNFOBMATIOlf      (§   124*)— 

Joinder  or  Parties— Separate  Assaults. 
While  the  charge  of  the  court  was  not  free 
from  criticism,  nothing  in  it  requires  a  reversal 
of  the  Judgment. 

(EkI.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  832;  Dec.  Dig.  i 
124.*] 

Brror  from  Superior  Court,  Chattooga 
County;   Jno.  W.  Maddoz,  Judge. 

Sam  Drew  and  Charley  Smith  w€ire  con- 
Tlcted  of  murder,  and  bring  error.    Affirmed. 

P.  D.  Wright  and  W.  M.  Henry,  for  plain- 
tilfs  in  error.  Jno.  W.  Bale,  Sol.  Gen.,  and 
H.  A.  Hall,  Atty.  Oen.,  for  tbe  State. 

LUMPKIN,  J.  Sam  Drew  and  Charley 
Smith  were  convicted  of  the  murder  of  Love 
Dean.  There  was  but  one  eyewitness,  who 
gave  substantially  the  following  account 
of  the  transaction:  The  defendants  were  at 
a  dance  at  night  It  was  reported  to  Drew 
that  his  mule  and  buggy,  which  had  been 
left  standing  near  by,  were  gone.  He  and 
Smith  and  the  witness  gave  chase.  They 
overtook  the  mule  and  buggy  about  a  mile 
and  a  quarter  from  the  starting  point  The 
buggy  was  then  turned  across  the  road  and 
standing  still.  A  man  was  sitting  in  it  who 
afterward  appeared  to  be  Dean.  Drew  call- 
ed to  the  person  in  the  buggy  to  stop.  Drew 
asked,  **Who  in  the  hell  is  that?"  The  man 
in  the  buggy  answered,  '*Me.''  When  they 
ran  up  to  the  buggy,  he  reached  back  "this 
way'*  (the  witness  illuatrating).  He  was 
not  trying  to  strike  Drew  or  Smith,  or  do 
anything  to  them  to  cause  them  to  shoot  him. 
Drew  fired  at  him  twice  with  a  pistol.  The 
decedent  sprang  from  the  buggy  and  ran. 
Drew  fired  a  third  shot  He  said  something 
to  Smith,  which  sounded  like  "Hand  me.** 
Smith  ran  around  the  buggy  and  fired  a 
pistol  at  the  decedent  who  fell.  Bach  of 
the  defendants  said  he  thought  he  had  fired 
the  fatal  shot  They  did  not  go  to  the  place 
where  the  decedent  fell.    When  the  witness 


asked  Drew  who  the  decedent  was.  Drew 
said  that  it  was  Dean.  Drew  and  Smith 
told  the  witness  not  to  say  anything  about 
the  killing,  but  that  if  it  went  to  court,  they 
should  all  tell  the  same  tale,  and  say  that 
they  found  the  mule  and  buggy  at  a  cer- 
tain telegraph  pole,  which  was  about  a  quar- 
ter of  a  mile  from  the  scene  of  the  homicide, 
and  that  they  went  no  further  than  that 
point  After  the  shooting  they  went  back 
to  the  dance,  and  remained  there  for  a  while. 
Next  day  the  dead  body  was  found,  with 
three  wounds  upon  it  one  in  the  back  of  the 
head,  which  was  fatal,  one  in  the  side,  and 
one  in  the  arm.  The  sherifT  testified  that 
Drew  said  "he  killed  Love  Dean  on  account 
of  his  stealing  his  mule  and  buggy,  or  that 
he  and  Charley  Smith  had  killed  him.*'  This 
was  said  in  the  presence  of  Smith.  The  lat- 
ter said  that  he  did  part  of  the  shooting,  and 
that  he  shot  the  decedent  because  he  had 
two  quarts  of  whisky  in  the  buggy,  which 
the  decedent  carried  away,  "and  that  he 
shot  him  because  he  got  his  whisky."  The 
defendants  introduced  no  evidence. 

Drew's  statement  did  not  materially  oon* 
flict  with  the  evidence^  except  that  when 
he  asked  who  it  was  in  the  buggy,  and  the 
person  in  it  answered,  "Me,**  the  statement 
added:  "At  the  same  time  throwing  the  lines 
over  the  dashboard,  and  reaching  down  in 
the  buggy;  and  as  he  came  up  I  shot  I 
thought  he  was  going  to  do  something  to  me. 
I  knew  he  was  a  horse  thief ;  had  no  other 
thought ;  •  did  not  know  it  vras  Love  at  all. 
If  I  had  known  that  it  was  Love^  I  would 
not  have  shot**  The  statement  of  the  de- 
fendant Smith  Included  the  following:  "He 
throwed  the  lines  over  the  dashboard,  and 
reached  down,  and  jumped  up.  When  he 
did  that  Sam  shot,  and  then  he  turned  and 
Jumped  over  the  right  wheel  of  the  buggy, 
and  then  ran,  and  Sam  shot  twice  more. 
I  had  two  quarts  of  whisky  in  the  buggy, 
and  I  thought  he  had  the  whisky,  and  I  was 
going  to  stop  him  to  see  who  it  was.  I 
thought  he  was  a  horse  thief,  going  throug)i 
the  country  stealing,  and  I  shot  But  I  did 
not  shoot  to  hit  him,  but  to  stop  him.  I  did 
not  know  who  it  was,  and  I  was  mad,  and 
bad  excited.  If  I  had  known  it  was  Love, 
I  would  not  have  done  it  for  anything  In 
the  world.**  The  defendants  were  convicted 
of  murder,  and  recommended  to  life  impris- 
onment After  the  refusal  of  a  new  trial, 
they  excepted. 

[1]  The  charge  of  the  court  was  not  al- 
together exact  in  some  particulars.  But 
under  the  evidence,  and  in  the  light  of  the 
oitire  charge^  we  do  not  think  a  reversal 
should  be  granted.  There  was  ample  evi- 
dence to  authorize  a 'charge  on  the  subject 
of  conspiracy  or  concert  of  action  In  the  com- 
mission of  tbe  homicide.  The  killing  of  a 
human  being  in  self-defense^  or  in  defense  of 
habitation,  property,  or  person,  against  one 
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wlio  manifestly  Intends  or  endeavoTB,  by 
violence  or  surprise,  to  commit  a  felony  on 
either,  is  Justifiable  homicide.  Penal  Code 
1910,  f  70.  It  has  been  held  that,  if  a  tres- 
pass on  the  person  or  property  of  another 
amounts  to  a  felony,  the  killing  of  the  tres- 
passer will  be  justifiable  if  necessary  in  or- 
der to  prevent  it,  but  that  a  trespass  which 
amounts  only  to  a  misdemeanor  will  not 
justify  a  killing,  and  also  that  the  right  of 
an  owner  to  protect  his  property  against  a 
robber  does  not  end  at  the  moment  that  the 
taking  is  accomplished,  so  as  to  prevent  the 
owner,  before  the  robber  has  gotten  away 
with  the  article  taken,  and  while  the  crime 
is  still  progressing  in  his  presence,  from  pro- 
tecting his  property.  Crawford  v.  State, 
90  Ga.  701,  17  S.  E.  628,  35  Am.  St  Rep. 
242. 

[2]  The  subject  of  recaption  of  property  by 
the  owner  of  it  from  one  wrongfully  taking 
it,  and  the  limitation  of  the  use  of  force  in 
connection  therewith,  has  given  rise  to  much 
learned  discussion  and  the  drawing  of  vari- 
ous  distinctions,  relsulting  in  some  differ- 
ences. The  facts  of  the  case  before  us  do 
not  require  a  discussion  of  these  distinctions 
and  differences.  It  may  be  said  that  the 
taking  of  human  life  by  a  private  person 
is  a  grave  matter,  and  Is  generally  to  be  justi- 
fied only  as  an  actual  or  reasonably  apparent 
necessary  defensive  or  preventive  measure 
against  a  trespass  amounting  to  a  felony. 
Sometimes  a  lawful  act  by  an  owner  of 
property  may  be  met  by  force  on  the  part  of 
a  thief  or  trespasser,  so  as  to  authorize 
counter  force  to  be  used.  There  may  be  ex- 
ceptional facts,  as  indicated  in  the  Craw- 
ford Case,  supra.  Instructive  discussions  of 
the  subject  will  be  found  in  1  Bishop's  Crim. 
Law  (8th  Ed.)  §|  849,  853;  Wlharton  on 
Homicide^  §§  524,  525;  Storey  v.  State,  71 
Ala.  329;  note  to  Barnes  v.  Martin,  82  Am. 
Dec  670,  673  (15  Wis.  240);  Weaver  v. 
State,  19  Tex.  App.  547,  53  Am.  Rep.  389; 
Commonwealth  v.  Donahue,  148  Mass.  529, 
20  N.  E.  171,  2  L.  R.  A.  623,  12  Am.  St  Rep. 
691;  Gyre  v.  Culver,  47  Barb.  (N.  Y.)  592; 
Waterman  on  Trespass,  {  167;  State  v.  Doo- 
ley,  121  Mo.  591,  26  S.  W.  558;  McClelland 
V.  Kay,  14  B.  Mon.  (Ky.)  103,  106,  et  seq. ; 
Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478,  23 
Am.  Dec.  431;  State  v.  Moore,  31  Conn. 
479,  83  Am.  Dec.  159;  1  Horr  &  Thomp. 
Crim.  Def.  891,  900,  and  note. 

[3]  In  the  case  before  us,  the  presiding 
judge  charged-  that  if  the  defendants  were 
in  pursuit  of  their  property,  or  that  of  one 
of  them,  believing  it  to  have  been  stolen, 
tiiey  would  have  had  the  right  to  use  just 
such  force  as  was  necessary  to  recover  the 
property  and  to  arrest  the  party  in  possession 
of  it,  but  could  not  shoot  such  party  in  re- 
venge; that  if,  when  the  defendants  ap- 
proached the  buggy,  the  party  in  possession 
of  it  made  a  demonstration  as  if  seeking  to 


get  hold  of  a  weapon,  or, In  some  other  way 
was  threatening  an  attack  on  the  defendants^ 
and  his  conduct  was  such  as  to  excite  their 
fears,  as  reasonable  men,  that  their  lives 
were  in  danger,  or  that  some  serious  bodily 
harm  was  about  to  be  committed  on  them, 
or  either  of  them,  and  they  acted  under  the 
Influence  of  those  fears,  and  not  In  a  spirit 
of  revenge,  and  shot  and  killed  the  decedent 
they  should  be  acquitted.  He  also  charged 
as  to  the  possibility  of  reducing  the  homicide 
from  murder  to  manslaughter  by  reason  of 
passion  arising  from  the  conduct  of  the- 
decedent  in  taking  the  property  or  In  his  con- 
duct when  the  defendants  approached  hlm^ 
The  defendants  thus  got  the  benefit  of  a 
charge  as  favorable  as  they  could  expect  on 
the  theories  arising  from  the  evidence  and 
statements.  Whether  or  not  there  was  any 
inaccuracy  in  charging  as  to  reducing  the 
killing  to  manslaughter  If  Drew  believed  he 
had  to  shoot  to  recover  his  property,  we  do 
not  think  there  should  be  a  reversaL  Drew's 
own  statement  was  that  he  thought  the  man 
in  the  buggy  was  'Agoing  to  do  something  to" 
him,  and  he  shot  The  evidence  did  not 
indicate  any  apparent  necessity  to  shoot 
merely  to  recover  the  property  (if  that  would 
suffice),  or  to  arrest  a  felon,  nor  did  Drew 
so  claim. 

[4]  Nor,  under  the  particular  facts  of  this 
case,  do  we  think  that  a  new  trial  should  be 
granted  on  account  of  the  charge  as  to  the 
possible  forms  of  verdict,  if  the  jury  believed 
the  defendants  acted  in  concert,  or  if  they 
did  not  If  two  persons  pursued  a  third  as 
a  thief  having  property  of  each  of  them, 
with  the  common  purpose  of  overtaking  him 
and  recapturing  the  property,  and  upon  over- 
taking him  both  fired  at  him  with  pistols  as 
he  ran,  and  he  was  killed,  this  presented  no 
case  of  separate  and  independent  assaults, 
and  the  rule  In  such  cases,  as  laid  down  In 
Walker  v.  State,  136  Ga.  126,  70  S.  B.  1016, 
did  not  apply.  The  charge  may  have  been 
inaccurate  in  some  respects,  but  was,  in 
its  entirety,  as  favorable  to  the  def^idants- 
as  the  evidence  and  statements  authorized, 
perhaps  more  than  they  could  have  required. 
No  new  trial  should  be  granted. 

Judgment  affirmed. 

BBCK,  J^  absent  The  other  Justices: 
concur. 


(188  GkL  662> 
SOUTHERN  PINE  CO.  v.  DICJKBT. 
(Supreme  Court  of  Georgia.     Aug.  17,  1911.> 

(Syllabus  ly  the  Court.) 

1.  RsFEitENCB  (§  101*)— Report— Exceptions. 
"The  auditor  shall  make  an  accurate  report 
of  all  motions  made  before  him^  and  of  his  rul- 
ings thereon,  and  reduce  to  writing  a  brief  of 
the  oral  and  documentary  evidence  submitted  by 
the  parties.    But,  at  the  request  of  either  pai^ 
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ty,  any  original  document  introduced  in  evi- 
dence shall  be  proi>erIy  identified  and  attached 
to  the  report  in  lieu  of  a  brief  thereof."  Civil 
Ck>de  IfiHOlB,  S  4585  (Civil  Code  1910,  f  5131). 
** After  hearine  the  evidence  and  argument,  the 
auditor  shall  file  the  evidence  and  a  report,  in 
which  he  shall  clearly  and  separately  state  all 
rulings  made  by  him,  classify  and  state  his  find- 
ings, and  report  his  conclusions  upon  the  law 
and  facts."  Civil  Code  1895,  f  4587  (Civil  Code 
1910,  i  5183).  "For  indeffniteness,  omissions, 
errors  of  calculation,  failure  to  report  evidence, 
errors  of  law,  or  other  proper  cause,  the  judge 
may  recommit  the  report  for  such  further  ac- 
tion as  may  be  proper,"  etc.  Civil  Code,  1896, 
S  4593  (Qvil  0)de  1910,  f  5139).  It  follows 
that  the  report  of  an  auditor,  which  failed  to 
'^clearly  ana  separately  state  all  rulings  made 
by  him,  classify  and  state  his  findings,"  or  in 
which  his  findings  commingled  matters  of  fact, 
of  law,  of  argument,  and  conclusions  of  law, 
was  not  in  compliance  with  the  provisions  of  the 
statute  <iuoted,  and  should,  upon  motion  of  the 
party  dissatisfied  therewith,  nave  been  recom- 
mitted for  the  purpose  of  requiring  the  auditor 
to  clearly  and  separately  state  all  his  rulings, 
and  to  dassify  them  into  findings  of  fact  and 
findings  of  law,  and  after  so'  doing  to  report  his 
conclusions  of  the  law  and  the  facts  to  the 
court. 

(a)  There  are  good  reasons  for  the  require- 
ment of  the  statute  that  all  rulings  made  by  the 
auditor  should  be  clearly  and  separately  stated, 
and  that  his  finding  of  fact  and  of  law  should 
be  separately  classified.  If  the  findings  of  an 
auditor  should  commingle  matters  of  fact,  of 
law,  of  ar^ment,  and  conclusions  of  law,  the 
party  desiring  to  except  to  such  findings,  in  so 
far  as  thev  related  to  a  fkct  or  facts,  would,  in 
a  case  at  law,  be  placed  at  a  disadvantage  when 
the  issue  made  by  his  exceptions  to  such  findings 
was  submitted  to  the  jury,  because  the  whole 
finding,  in  which  law,  fact^  argument,  and  con- 
clusions of  law  were  commingled,  would  have  to 
be  read  to  the  jury,  and  in  this  way  they  might 
be  unduly  influenced  by  the  matters  of  ar^^u- 
ment  and  law  to  the  prejudice  of  the  excepting 
party.  Moreover,  a  party  desiring  to  file  excep- 
tions to  the  rei>ort  of  an  auditor  is  required  to 
separately  classify  them  as  ''exceptions  of  law,'* 
and  ''exceptions  of  fact,"  and  all  such  "excep- 
tions shall  clearly  and  distinctly  specify  the 
errors  complainea  of."*  Civil  Code  18Q6,  { 
4589  (Civil  Code  1910,  S  5135).  The  require- 
ment of  the  statute  in  respect  to  a  clear  and 
separate  ruling  made  by  an  auditor,  and  the 
classification  of  them  into  findings  ox  law  and 
findings  of  fact,  necessarily  tends  to  greatly  aid 
parties  desiring  to  except  to  his  findings,  and 
to  classify  his  exceptions  as  exceptions  oi  law 
and  of  fact,  and  to  relieve  parties  in  making  is' 
sues  by  exceptions,  and  the  court  in  the  disposi- 
tion of  them. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  H  169-180;    Dec.  Dig.  S  101.*] 

2.  Retebence  (I  88*)— Rbpobi^Findings  or 
Ltaw. 

Of  course,  the  rulings  of  the  auditor  upon 
the  admission  or  rejection  of  evidence  are  rul- 
ings of  law,  and  should  be  clearly  and  separate- 
ly stated  and  dlassified  aa  findings  of  law,  and 
not  merely  stated  in  a  brief  of  the  evidence 
made  and  filed  by  him. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  f  134 ;    Dec.  Dig.  {  88.*] 

3.  Rbfebencb  (S  101*)— Repobt— Exceptions. 

The  report  of  the  auditor  in  this  case  fail- 
ed to  complY  with  the  provisions  of  Civil  Code 
1895,  i  4&8r  (Civil  Code  1910,  §  5133).  above 
quoted,  and  on  this  account  the  court  erred  in 
refusing  to  recommit  the  report  upon   the  mo- 


tion of  the  plaintiff  in  error,  based  upon  such 
failure. 

[Bd.  Note.— For  other  casesL  see  Reference, 
Cent  Dig.  SS  109-180;   Dec  Dig.  S  101.*] 

4.  Refebengb  ({  101*)  — Repobt^Bbxet  of 
Byidence. 

It  appeals  from  the  brief  of  the  evidence 
filed  by  the  auditor  that  he  failed  to  report 
therein  all  of  the  evidence  submitted  on  the 
hearing  before  him,  a  report  of  various  docu- 
ments as  having  been  put  in  evidence,  and  which 
he  had  filed  with  the  clerk  of  the  court,  and 
thereby  made  them  a  part  of  the  evidence  re- 
ported by  him.  This  was  not  a  compliance  with 
the  provisions  of  CivU  Code  1895,  S  4586  (Civil 
Ck>de  1910.  S  5181).  This  action  upon  the  part 
of  the  auditor  was  also  made  a  ground  ot  the 
motion  to  recommit  the  report.  The  court 
should  have  either  recommitted  the  report  on 
this  ^und,  or  required  the  auditor  to  make  an 
additional  report  of  evidence  submitted  to  him, 
embracing  the  documents  or  the  material  por- 
tions of  the  same,  which  he  had  filed  with  the 
clerk,  and  so  reported,  instead  of  embracing 
them  in  the  brief  of  evidence  which  he  filed. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  fi  16^180;  Dec  Dig.  S  lOl.*] 

5.  Assignments  Not  Considebed. 

In  view  of  the  foregoing,  we  do  not  deem 
it  proper  to  pass  upon  any  of  the  other  assign- 
ments of  error. 

After  the  report  has  been  recommitted,  and 
another  report  made  in  accordance  with  the 
rulings  we  have  announced,  either  party  will  be 
at  liberty  to  make  such  exceptions  thereto  as 
are  proper. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  between  the  Southern  Pine  Compa- 
ny and  Lon  Dickey.  From  the  judgment 
the  Southern  Pine  Company  brings  error. 
Reversed. 

W.  W.  Gordon,  Jr.,  and  Haygood  ft  Oatts, 
for  plaintiff  in  error.  Jay  ft  Jay  and  El- 
kins  &  Wall,  for  defendant  in  error. 

BISH,  d  J.    Judgment  reversed. 

hECKa  J.,  absent  The  other  Justices  con- 
cur. 


(188  Oa.  778) 
DUVALL  ▼.  MATHEWS  et  aL 

(Supreme  0>urt  of  Georgia.     Aug.  22,  1911.) 
(BifUabuM  by  the  Court,) 

MOBTGAOES  (S  504*)  —  FOBECLOSUBE  —  RE- 
STBAININO  Sale  —  INTBBLOCUTOBT  INJUNC- 
TION. 

Under  the  pleading  and  the  evidence,  there 
was  no  error  in  refusing  an  interlocutory  in- 
junction, especially  as  the  sale  sought  to  be 
enjoined  was  under  the  foreclosure  of  a  mort- 
gage given  to  secure  a  note  of  which  the  plain- 
tiff in  error  was  one  of  the  makers,  and  which 
had  matured  and  been  sued  to  judgment 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  §  504.*] 

Error  from  Superior  Court,  Fulton  0)un- 
ty;    Geo.  L.  Bell,  Judge. 

Action    by    J.    R.    Duvall    against   D.    M. 
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MathewB.and  others.    From  a  judgment  for 
defendants,  plaintiff  brings  error.    Affirmed. 

Robt  P.  Jones,  for  plaintiff  in  error.  Eth- 
eridge  ft  Etherldge  and  Alyin  Ix  Richards, 
for  defendants  in  error. 

HOL0EN,  J.  '  Judgment  affirmed. 

BWXf  Jt  absent  The  other  Justices  con- 
cnr* 

(IM  Ga.  717) 

HAWKINS  T.  STUDDARD. 
(Supreme  Court  of  Georgia.     Aug.  21,  1911.) 

(SyttahuM  hy  the  Court.) 
1*  OoNTiucTS   (f   212*)  —  Spegu-io   Pkbfobh- 

ANCB  ({  92*)--CfON8TBUCnON   OF  CONTRACT— 

Pebformancx  bt  Plaintiff. 

A  contract,  the  legal  import  of  which  is 
that  it  shall  be  performed  ^'presently,"  means, 
not  that  it  may  be  performed  "within  a  reason- 
able time,"  but  that  it  must  be  performed  "im- 
mediately:  now:   at  once." 

(a)  Applying  this  rule  to  the  facts  of  the  pres- 
ent case,  the  purchaser  of  the  land  in  question 
was  not  entitled  to  specific  performance  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  944-856 ;  Dec.  Dig.  |  212  ;*  Spe- 
cific Performance,  Cent  Dig.  fi  23^244;  Dec 
Dig.  S  92.* 

For  other  definitions,  see  Words  and  Phrases, 
1^  6,  p.  5531] 

(Additional  8yVldbu9  ly  Editorial  Stag,) 

2l  Fbauds,  Statute  of  (|  148*)— Pleading— 
Demusbbb. 

In  a  suit  for  specific  performsnce,  an 
amendment  to  the  petition,  alleging  an  agree* 
ment  extendin^f  time  for  the  payment  of  the  bal- 
ance of  the  pnce  b^  the  plamtiff,  was  properly 
allowed  over  the  objection  that  it  sought  by  pa- 
rol to  add  to  or  vary  the  terms  of  the  written 
contract,  which  was  required  by  the  statute  of 
frauds  to  be  in  writing,  where  the  amendment 
did  not  affirmatively  show  that  the  transaction 
set  forth  was  in  paroL 

[Ed.  Note.— For  other  esses,  see  Frauds,  Stat- 
ute of,   Cent  Dig.  U  353,  354;    Dec  Dig»  S 

Error  from  Superior  Court,  Morgan  Coun- 
ty;   ti.  G.  Lewis,  Judge. 

Action  by  J.  T.  Studdard  against  C.  M. 
Hawkins.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

George  ft  Anderson  and  F.  C.  Foster,  Sr., 
for  plaintiff  in  error.  S,  H'.  Sibley  and  O.  Ix 
Williford,  for  defendant  in  error. 

FISH,  G.  J.  This*is  the  second  appearance 
of  this  case  before  the  Supreme  Court  See 
132  Ga.  266,  63  S.  E.  852,  131  Am.  St  Rep. 
190,  where  a  statement  of  the  facts  is  given. 
Hawkins  contracted  to  sell  to  Studdard  a 
described  parcel  of  land,  and  executed  the 
following  receipt:  *'Rutledge,  Ga.,  Apr.  15, 
1905.  Received  of  John  F.  Studdard  twenty- 
five  dollars,  closing  purchase  of  the  Hanleiter 
place,  containing  187.6  acres  one  tract,  and 
one  4  acres  more  or  less,  at  $15.00  per  acre.*' 
When  the  case  was  formerly  here,  it  was 


ruled  that  this  receipt  contained  the  entire 
contract,  and  that  the  legal  import  of  the 
contract  was  that  the  balance  of  the  pur- 
chase money  was  to  be  paid  presently,  and 
that  a  mere  parol  agreement  of  the  parties 
to  the  writing,  made  subsequently  to  its  exe- 
cution and  delivery,  fixing  a  subsequent  spec- 
ified time  for  the  balance  of  the  purdiase 
money  to  be  paid,  was  not  admissible  to  il- 
lustrate the  time  viithin  which  the  balance 
was  to  be  paid. 

[2]  Upon  the  second  trial  an  amendment 
to  the  fifth  paragraph  of  the  petition  was 
allowed,  over  the  objection  of  the  defendant 
that  it  sought  by  parol  to  add  to  or  vary  the 
terms  of  the  written  contract,  which  was  re- 
quired by  the  statute  of  frauds  to  be  in  writ- 
ing, which  amendment  Was  as  follows:  "On 
the  afternoon  said  sale  was  made  and  pres- 
entiy  thereafter,  plaintiff,  being  ready  and 
willing  to  make  full  payment  for  said  land, 
so  informed  defendant,  who  requested  plain- 
tiff to  delay  payment  until  December  1st 
Accordingly,  on  December  1,  1905,  plaintiff 
tendered  to  defendant,  in  lawful  money,  all 
that  was  due  him  on  said  land  as  aforesaid, 
which  tender  was  refused  and  declined. 
Plaintiff  owed  defendant  no  interest,  because 
defendant,  by  plalntifTs  consent,  had  occu- 
pied said  premises  for  the  year  1905,  and  the 
use  of  them  was  worth  more  than  the  in- 
terest on  the  purchase  price."  As  it  did  not 
affirmatively  appear  from  this  amendment 
that  the  transaction  therein  set  forth  was  in 
parol,  the  court  did  not  err  in  allowing  it 
Crovatt  T.  Baker,  130  Ga.  50T{3).  512,  61  S.  * 
B.  127.  This  is  on  the  theory  that  the  amend- 
ment sought  to  set  out  a  written  agreement 
between  the  parties,  extending  the  time  for 
the  payment  of  the  balance  of  the  purdiase 
money.  The  allegations  of  the  amendment 
were  not,  however,  sufficient  to  constitute  a 
tender  by  Studdard  of  the  balance  of  the 
purchase  price  for  the  land.  Taking  the 
facts  set  out  therein  to  be  true,  there  was 
no  offer  on  the  part  of  Studdard,  although 
it  was  alleged  that  he  was  ready  and  willing 
to  do  so  at  the  time  indicated  in  the  amend- 
ment, to  pay  the  balance  of  the  purchase 
money.  As  there  was  no  offer  on  his  part  to 
pay,  there  was,  of  course,  no  refusal  on  the 
part  of  Hawkins  to  accept  What  is  stated 
in  the  amendment,  in  effect,  amounts  only  to 
an  agreemoit  between  the  parties  to  post- 
I)one  the  payment  of  the  balance  of  the  pur- 
chase money  until  December  Ist  following. 
This  being  true,  it  was  merely  an  attempt  by 
a  parol  agreement  to  change  the  terms  of  the 
contract  as  to  the  payment  of  the  balance  of 
the  purchase  money,  and  was  futile,  as  this 
court  formerly  ruled  in  this  case.  See,  also, 
Willis  V.  Fields,  132  Ga.  242,  63  S.  Bl  828. 
Of  course,  if  the  agreement  had  been  in  writ- 
ing, it  might  have  been  effective.  The  evi- 
dence shows  that  the  transaction  set  out  In 
the  amendment  was  wholly  in  paroL 
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[1]  As  previously  ruled  In  this  case,  as  al- 
ready herein  indicated,  tlie  balance  of  the 
irarchase  money  under  the  contract  was  to 
be  paid  ''presently."  The  word  "presently" 
has  been  defined  in  the  law  dictionaries  as 
foUowls:  "Immediately;  now;  at  once." 
Black;  Cyclopedic;  Bnglish;  Anderson;  Ra- 
palje  &  Lawrence.  Webster's  International 
Dictionary  defines  the  meaning  of  'present" 
to  be:  "At  once ;  without  delay ;  forthwith ; 
also,  less  definitely;  soon;  shortly;  before 
long;  after  a  little  while;  by  and  by."  The 
OTldence  fails  to  disclose  any  act  or  conduct 
on  the  part  of  the  defendant,  Hawkins,  which 
tended  to  prevent  or  deter  the  plaintiff.  Stud- 
dard,  from  tendering  the  balance  of  the  pur- 
chase money  ^Ipresently,"  as  required  by  the 
contract  According  to  the  evidence,  the 
only  tender  made  by  Studdard  was  on  De- 
cember 1, 1905,  7V^  months  after  the  making 
of.  the  contract  under  which  the  balance  of 
the  purchase  money  was  to  be  paid  "present- 
ly." Certainly  the  length  of  time  cannot  be 
said,  in  the  circumstances  and  under  the  un- 
disputed evidence  in  the  case,  to  have  been 
made  "presently"  and  in  compliance  with  the 
contract 

As  the  balance  of  the  purchase  money  was 
to  be  paid  '^presently,"  the  doctrhie  of  rea- 
sonable time  toT  making  such  payment  was 
not  applicable  to  the  case.  The  same  rule 
which  prevails  in  a  cash  transaction  applies 
in  this  respect  to  this  case.  "Time  is  not 
generally  of  the  essence  of  a  contract,  but  by 
express  stipulation  or  reasonable  construc- 
tion it  may  become  so."  Civil  Code  1895,  f 
3675(8);  Civil  Code  1910,  (  4268(8).  There  was 
no  contemplation  of  credit  by  the  parties  to 
the  contract  in  the  present  case,  the  payment 
of  the  balance  was  a  condition  precedent  to 
the  sale,  and  the  time  of  payment,  being 
"presently,"  was  necessarily  of  the  essence 
of  the  contract;  and,  as  Studdard  failed  to 
comply  with  this  condition  precedent  In  ac- 
cordance with  the  contract  Hawkins  was 
not  bound  to  carry  out  his  part  of  the  con- 
tract and  Studdard  was  not  entitled  to  spe- 
cific performance.  In  1  Addison  on  Con- 
tracts (Morgan's  Ed.)  S  320,  it  is  said:  "A 
contract  to  do  a  particular  thing  'directly,' 
or  'as  soon  as  possible,'  or  'forthwith,'  does 
not  mean  that  it  is  to  be  done  Instanter ;  but 
there  must  be  no  delay  in  performance,  and 
such  a  contract  requires  a  much  more  speedy 
fulfillment  than  a  contract  to  do  a  thing 
within  a  reasonable  time.  When  a  party 
covenants  to  pay  money  'Immediately  on  de- 
mand,' the  word  'Immediately'  must  receive  a 
reasonable  construction,  so  as  to  allow  the 
•debtor  time  to  procure  the  money,  and,  if 
the  demand  is  not  made  by  the  creditor 
himself,  to  inquire  into  the  authority  of  the 
person  making  it"  See,  also,  in  this  connec- 
tion, Sentenne  v.  Kelly,  59  Hun,  512,  13  N. 
Y.  Supp.  529;   Lewis  v.  Hojer  (Com.  PI.)  16 


N.  Y.  Supp.  534;  Tobias  v.  Lissberger,  105 
N.  Y.  410,  12  N.  B.  13,  59  Am.  Rep.  500. 

In  none  of  the  cases  cited  and  relied  on  by 
counsel  for  the  defendant  In  error,  wherein 
the  doctrine  of  reasonable  time  as  to  the 
payment  of  purchase  money  was  applied,  did 
it  appear  that  such  payment  was,  under  the 
contract  to  be  made  "presently,"  but  in  all 
of  them  credit  was  given,  and  it  could  be 
well  inferred  from  the  facts  that  the  day  fix- 
ed for  performance  was,  in  accordance  with 
the  intention  of  the  parties,  named  merely  in 
order  to  secure  performance  within  a  reason- 
able time;  and  therefore  equity  would  not 
refuse  to  enforce  the  contract  if  the  promise 
required  to  be  so  performed  was  performed 
within  a  reasonable  time. 

In  what  has  been  said,*  we  have  In  effect 
passed  on  all  the  grounds  of  the  motion  for  a 
new  trial  of  a  controlling  nature.  Under  the 
facts  of  the  case  and  the  law  applicable 
thereto,  Studdard  was  not  entitled  to  spe- 
cific performance  of  the  contract  and  the 
court  erred  in  overruling  the  motion  made 
for  a  new  trial  by  Hawkins. 

Judgment  reversed. 

BECK,  J^  absent  The  other  Justices  con* 
cur. 

(136  Ga.  706) 

PAYNB  V.   SUPREME   RUIilNQ  OF  FRA- 
TERNAL MYSTIC  CIRCLR 

(Supreme  0>urt  of  Ckoxgia.     Aug.  19,  1911.) 

(8yUahu9  hf  ike  Court.) 

INSUBANOK  (§  198*)— Mutual  Bkneftt  In- 
surance —  Rbcovxbt  or  PaxiauMS  Paid-- 
Plkadino. 

The  petition  as  amended  did  not  set  forth 

a  cause  of  action,  and  was  properly  dismissed 

on  general  demurrer. 

[Bid.  Note.— For  other  eases,  see  Insurance, 
Dec  Dig.  i  198.*] 

Exceptions  from  Superior  Court  Rldi- 
mond  (}ounty;  H.  C.  Hammond,  Judge. 

Action  by  George  E.  Payne  against  the 
Supreme  Ruling  of  the  Fraternal  Mystic  Cir- 
cle. From  a  Judgment  dismissing  the  peti- 
tion on  general  demurrer,  plaintifT  excepts. 
Judgment  affirmed. 

George  BX  Payne,  a  resident  of  Augusta, 
Richmond  county,  brought  an  action  against 
the  Supreme  Ruling  of  the  Fraternal  Mystic 
Circle,  an  Incorporated  insurance  fraternal 
association,  with  its  principal  office  at  Phil- 
adelphia, Pa.,  and  an  agency  and  place  of 
business  In  the  city  of  Augusta.  The  sub- 
stance of  so  much  of  the  petition  as  is  here 
material  is  as  follows:  In  1906  the  Modem 
Puritans,  a  similar  association  to  the  de- 
fendant, and  of  Norfolk,  Va.,  Issued  to  the 
plaintiff  two  certificates,  dated,  respectively, 
April  23d  and  July  31st  by  which  the  life 
of  plaintiff  was  insured  for  the  benefit  of  his 
wife  in  stated  amounts,  and  on  each  of  which 
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the  plaintiff  was.  to  pay  a  given  sum  monthly 
as  premiums.  On  December  31,  1906,  the 
American  Guild,  of  Richmond,  Ya.,  assumed 
all  of  the  responsibilities  covered  by  the  cer- 
tificates issued  to  the  plaintiff  by  the  Modem 
Puritans,  issuing  to  the  plaintiff  t^iro  certifi- 
cates in  lieu  of  those  of  the  last-named  as- 
sociation. On  May  27,  1907,  the  defendant 
assumed  all  of  the  liabilities  to  the  plain- 
tiff on  the  certificates  issued  to  him  by  the 
American  Quild,  and  issued  to  him  two  cer- 
tificates, on  which  he  was  to  pay  the  same 
monthly  premiums  as  on  the  original  certifi- 
cates. In  the  plaintiff's  applications  to  the 
Modem  Puritans  for  certificates  of  insur- 
ance, which  applications  were  accepted,  it 
was  stated  that  the  plaintiff  was  a  whole- 
sale liquor  dealer.  He  has  ever  since  re- 
mained in  this  business. 

On  March  24,  1909,  the  plaintiff  sent  to 
the  defendant  from  Augusta  the  following 
letter:  "The  Fraternal  Mystic  Circle,  Phila- 
delphia, Penn.^-Sirs:  I  have  just  received 
from  Mr.  Fred  W.  Thomas  notice  to  pay  my 
monthly  dues  for  March.  I  have  heard  In 
the  meantime  that  a  policy  held  by  a  person 
engaged  in  the  sale  of  liquors,  in  your  order, 
is  void;  and  I  want  to  know  the  facts  in 
this  particular.  I  made  application  for  the 
policy  in  question  with  the  Modem  Puritans, 
then  it  was  transferred  to  the  Guild,  and 
then  to  the  Mystic  Circle.  Now,  when  I 
made  this  application  I  was  engaged  in  the 
whislcy  business,  and  the  agent  that  took  my 
application  did  so  in  my  place  of  business 
and  with  full  knowledge  of  same;  and  I  ask 
you  to  look  on  the  original  application  and 
see  what  I  said  my  occupation  was.  I  am 
not  going  to  stand  for  an  additional  75  cents 
per  thousand  on  my  policy;  neither  will  I 
lose  what  I  have  paid.  I  ask  that  you  mall 
the  original  application  to  your  representa- 
tive, Mr.  Fred  W.  Thomas,  which  will  settle 
the  question  in  dispute.  Hoping  to  hear  from 
you  by  retum  mail,  I  am  respectfully,  [Sign- 
ed]   Geo.  E.  Payne.*' 

On  March  27th  following  the  plaintiff  re- 
ceived from  the  defendant  this  reply:  "Geo. 
B.  Payne,  Augusta,  Ga. — Dear  Sir  and  Broth- 
er: I  am  in  receipt  of  your  favor  of  the 
21th  inst,  and  in  reply  will  say,  by  referring 
to  your  application  for  membership,  we  find 
that  you  stated  that  you  were  a  wholesale 
liquor  dealer.  The  constitution  and  laws  of 
the  Modern  Puritans  provide  that  no  person 
shall  be  admitted  to  nor  hold  membership  in 
the  Modem  Puritans  who  is  engaged  as  'prin- 
cipal, agent,  or  employ^  in  the  sale  of  spirit- 
uous or  malt  liquors  as  a  beverage.'  We  do 
not  know  how  or  why  the  Modem  Puritans 
accepted  your  application  for  membership, 
unless  they  placed  an  interpretation  upon  the 
laws  of  their  order  to  mean  a  person  engaged 
in  the  wholesale  liquor  business  was  not 
selling  liquor  as  a  beverage.  Be  that  as  it 
may,  when  you  became  a  member  of  the 
American  Guild  by  reason  of  that  organiza- 


tion having  reinsured  the  business  of  the 
Mbdem  Puritans,  you  became  subject  to 
their  constitution  and  laws,  and  their  con- 
stitution and  laws  provide  that  a  person  who 
is  engaged  in  the  manufacture,  sale,  or  de- 
livery of  iQtoxicating  liquors,  dther  as  prin- 
cipal, agent,  or  servant,  shall  be  classed  as 
hazardous  and  pay  a  rate  of  75  cents  per 
$1,000  per  month  extra;  and  we  took  the 
business  over  subject  to  these  restrictions. 
It  appears  from  a  letter  written  by  Mr.  Floyd 
Thomas,  under  date  of  March  10th,  that  you 
are  in  the  soft-drink  business,  and,  not  han- 
dling liquors,  would  not  be  subject  to  this 
extra  rate.  We  are  willing  to  let  the  past 
go;  but  if  in  the  future  you  engage  in  the 
liquor  business  you  would  become  subject  to 
the  requirements  of  the  constitution  and 
laws,  and  the  most  favorable  classification 
that  could  be  given  you  would  be  the  classifi- 
cation of  the  American  Guild,  which  pro- 
vides for  an  extra  premium  rate.  Very  truly 
and  fratemally  yours,  [Signed]  J.  D.  My- 
ers, Supreme  Recorder." 

On  April  9th  thereafter  the  plaintiff  sent 
the  defendant  the  following  letter:  "l%e 
B^aternal  Mystic  Circle,  Philadelphia,  Pa- — 
■Sirs:  I  have  your  letter  of  March  27th,  and 
would  have  replied  sooner,  but  have  been  out 
of  the  city.  In  reply  I  will  say  that  if  it  be 
true,  as  you  state  in  your  letter,  that  the 
Puritans  do  not  insure  persons  engaged  in 
the  sale  of  liquors,  then  I  have  no  insurance ; 
but  they  received  my  money  and  receipted 
for  it  from  time  to  time,  as  the  GuUd  did, 
and  yourselves.  Now,  there  is  only  one  thing 
I  can  do,  and  that  is  ask  for  the  money  back 
that  I  have  paid,  with  legal  interest  I  see 
very  plain  from  your  letter  your  stand  in 
this  matter;  nothing  more  or  less  than  to 
try  to  swladle  me  out  of  what  I  have  paid. 
But  I  will  spend  as  much  more  before  I  will 
submit  to  any  such  treatment  I  will  give 
you  your  choice  of  settling  this  with  me  or 
the  courts.     [Signed]    Geo.  E.  Payne." 

The  plaintiff  thereupon  brought  suit  against 
the  defendant  for  all  the  premiums  he  had 
paid  to  the  several  insurance  associations, 
with  interest  thereon  at  7  per  cent  per  an- 
num, "for  the  average  time  since  the  pay- 
ment of  the  same."  The  petition  was  dis- 
missed on  general  demurrer,  and  the  plain- 
tiff excepted. 

B.  B.  McOowan,  for  plaintiff.  Wm.  H. 
Barrett,  for  defendant 

FISIBE,  G.  J.  (after  stating  the  facts  as 
above).  Under  the  record  and  the  briefs  of 
counsel  for  the  respective  parties,  the  case 
\b  made  to  depend  on  whether  the  letter 
which  passed  between  the  parties,  set  forth 
in  the  foregoing  statement  of  facts,  show 
that  the  defendant  committed  a  breach  of 
its  contract  of  insurance  contained  in  the 
certificates  it  issued  to  the  plaintiff.  A  care- 
ful reading  of  the  letters  vdU  show,  in  our 
opinion,  that  the  contract  of  insurance  as  ex- 
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liibited  by  the  certificates  was  rescinded  or 
repudiated  by  the  plaintiff,  and  not  by  the 
defendant  While  it  may  be  inferred  from 
the  letter  written  by  the  plaintiff  to  the  de- 
fendant, on  March  24,  1909,  that  the  plaintiff 
was  then  engaged  in  the  sale  of  liquors,  and 
had  been  in  such  business  from  the  time  the 
original  certificates  were  issued  to  him  by 
the  Modem  Puritans,  it  is  clear  from  the 
responsive  letter  written  by  the  defendant 
March  27th  that  the  defendant  did  not  un- 
derstand that  the  plaintiff  was  then  engaged 
in  such  business.  In  this  letter  the  defend- 
ant informed  the  plaintiff  that  in  a  letter 
written  by  Thomas  on  March  10th,  who  ap- 
pears to  have  been  the  defendant's  agent, 
the  plaintiff  was  then  engaged  "in  the  soft- 
drink  business,"  and  not  in  the  handling  of 
liquors,  and  would  therefore  not  be  subject 
to  the  payment  of  the  extra  rate  imposed  on 
members  of  the  association  selling  liquor. 
In  this  letter  the  defendant  stated,  in  effect, 
that,  whatever  may  have  been  the  rights  of 
the  plaintiff  in  the  past,  it  was  willing  '*to 
let  the  past  go,''  but  that  if  in  the  future  the 
plaintiff  should  engage  in  the  liquor  business 
he  would  become  subject  to  the  payment  of 
the  extra  premium  rate  for  those  engaged  In 
such  business. 

The  plaintiff  was  therefore  put  upon  no- 
tice that  the  defendant  understood  from  its 
agent,  Thomas,  who  had  notified  the  plaintiff 
to  pay  his  March  dues,  that  the  plaintiff  was 
not  then  engaged  in  the  sale  of  liquor;  and 
the  plalQtiff,  instead  of  informing  defendant 
that  its  understanding  as  to  this  matter  was 
incorrect  and  that  he  was  still  engaged  in 
the  liquor  business,  interpreted  the  letter  of 
the  defendant  to  be  a  rescission  of  the  con- 
tract of  insurance  certificates  held  by  him, 
and  demanded  of  the  defendant  repayment 
to  him  of  all  premiums  he  had  paid,  with  in- 
terest thereon,  and  soon  thereafter  brought 
his  suit  for  the  same.  The  plaintiff  misin- 
terpreted, we  think,  the  letter  of  the  defend- 
ant as  being  a  rescission  or  repudiation  of 
the  certificates.  This  letter  stated  that,  as 
the  plaintiff  was  not  then  engaged  in  the 
sale  of  liquor,  he  was  not  subject  to  the  ex- 
tra  premium,  but  that,  in  the  event  he  should 
in  the  future  engage  in  such  business,  then 
he  would  be  subject  to  the  extra  premium. 
It  does  not  appear  where  Thomas,  the  de- 
fendant's agent,  was  located,  nor  where  the 
plaintiff  did  business  as  a  wholesale  liquor 
dealer,  and  we  cannot  legally  assume  that 
he  was  engaged  in  such  business  in  Augusta 
in  1909  in  violation  of  the  general  prohibi- 
tion law.  From  what  has  been  said,  it  fol- 
lows that  the  court  properly  dismissed  the 
petition  on  general  demurrer. 

Judgment  afiirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


OK  Oa.  657) 

ATLANTIC  POSTAL  TELBGBAPH-CABLB 
CO.  V.  MAYOR,  ETC.,  OF  SAVANNAH 

et  al. 

(Sapreme  Court  of  Georgia.     Aug.  16,  1911.) 

{Syllahiu  hy  the  OaurtJ 

Municipal  Corpobations  (§  122*)  —  Ordi- 
nances—Validity— Burden  or  Pboop. 
Where  an  attack  is  made  on  the  reason- 
ableness of  an  ordinance  because  of  certain  ex- 
trinsic facts,  the  burden  is  on  the  party  attack- 
ing the  ordinance  to  prove  such  facts,  and  upon 
his  failure  to  carry  this  burden  the  ordinance 
will  not  be  declared  invalid.  In  this  case  the 
plaintiff  failed  to  carry  the  burden  of  proof. 

[Ed.  Note.~Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  284-286;  Dec.  Dig. 
1 122.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 

Action  by  the  Atlantic  Postal  Telegraph- 
Cable  Company  against  the  Mayor  and  Alder- 
men of  Savannah  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  brings  error. 
Affirmed. 

Anderson^  Felder,  Rountree  &  Wilson  and 
Garrard  &  Meldrlm,  for  plaintiff  in  error. 
Samuel  P.  Adams  and  B.  J.  Travis,  for  de- 
fendants in  error. 

BVANS,  P.  J.  When  this  case  was  before 
us  on  a  writ  of  error  to  the  judgment  dis- 
missing the  petition  on  demurrer,  it  was  held 
that  the  allegations  of  the  petition  were  suf- 
ficient to  call  upon  the  city  to  show  that  the 
tax  was  reasonable,  either  by  contesting  the 
truth  of  the  plaintiff's  allegations,  or  by 
showing  other  matters  which  might  tend  to 
explain  or  lessen  the  evidentiary  value  of 
the  plaintiff's  allegations,  if  proved  on  the 
trial.  133  Ga.  ee,  65  S.  B.  184.  The  case  as 
made  by  the  petition  was  that  there  were 
two  telegraph  companies  operating  in  Savan- 
nah, the  Western  Union  and  the  plaintiff; 
that  the  former  was  a  pioneer  in  the  field, 
and  possessed  certain  advantages  because  of 
that  fact,  and  the  number  of  offices  and  the 
Interstate  and  intrastate  business  of  both 
companies  were  compared;  that  the  plaintiff 
did  an  unprofitable  business,  although  it  was 
conducted  as  conservatively  and  Judiciously 
as  the  Western  Union's;  and  that  its  busi- 
ness was  proportionately  equal  to  that  of  the 
Western  Union.  The  Inference  of  fact  sought 
to  be  established  by  these  allegations  was 
that  the  tax  was  unreasonable,  when  consid- 
ered in  connection  with  the  total  telegraph 
business  done  in  Savannah,  and  the  demand 
of  such  a  tax  tended  to  promote  a  monopoly, 
as  It  could  only  be  paid  by  the  Western 
Union  because  of  Its  superior  advantages, 
which  were  not  obtainable  by  other  tele- 
graph companies. 

On  the  trial  the  plaintiff  submitted  proof 
tending  to  show  that  it  operated  its  Savan- 
nah office  at  a  loss,  but  failed  to  submit  evi- 
dence to  establish  the  allegations  of  its  pe- 
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tltfon  upon  which  we  placed  our  dedslon  In 
passing  on  the  demurrer.  The  isolated  fact 
that  the  business  of  the  plaintiff  was  con- 
ducted at  a  loss  does  not  make  the  tax  ex- 
cessive. An  occupation  tax  only  becomes  un- 
reasonable when  applied  to  the  municipality 
as  a  whole.  Mayor,  etc.,  of  Sayannah  t. 
Gboper,  131  Ga.  676,  63  S.  £1  138.  The  bui^ 
den  was  on  the  plaintiff  to  show  the  unrea- 
sonableness of  the  tax,  and  it  failed  to  sub- 
mit evidence  sufficient  to  overcome  the  pre- 
sumption In  favor  of  the  reasonahleness  of 
the  ordinance.  Under  such  circumstances  It 
Is  idle  to  inquire  into  the  correctness  of  the 
criticisms  on  the  charge,  or  the  apposlteness 
of  the  requests  to  charge  which  were  denied. 
''Wrong  directions,  which  do  not  put  the 
traveler  out  of  his  way,  furnish  no  reason 
for  repeating  the  Journey***  Cherry  v.  Davls» 
60  Ga.  454,  456. 
Judgment  affirmed. 

BECE^  J.,  absent    The  other  Justices  oon- 


(U6  Oft.  ns) 

STEmo  T.  ABfETEUOAN  NAT.  BANK  et  al. 

(Supreme  Gourt  of  Georgia.     Aug.  18,  1911.) 

fSyttahua  by  the  Oowrt.) 

1.  BXTILDINO  AND   LOAN  ASSOCIATIONS  (i  38*) 

— SicccBiTiEa— Bona  Fidb  Purciiasrks. 
The  provision  of  the  act  of  1896  (Acts 
1896,  p.  62),  as  changed  by  the  act  of  1897 
(Acts  1897,  p.  62),  which  declares  that  everv 
building  and  loan  association  shall  deposit  with 
a  legal  depository  of  the  state,  or  with  a  trust 
company,  to  be  selected  by  the  board  of  di- 
recton.  75  per  cent  of  the  mortgages  or  other 
securities  received  by  it  in  the  usual  course  of 
its  business,  in  trust  for  all  Its  members  and 
creditors,  does  not  operate  to  charge  any  par- 
ticular mortgages  or  securities,  not  deposited, 
with  a  trust  as  against  persons  talcing  them 
bona  fide  and  for  value.  Nor  are  persons  deal- 
ing with  such  an  association  bona  fide  and  for 
Taine  put  on  inquiry,  by  reason  of  such  law, 
to  ascertain  whether  the  association  has  com- 
plied with  it 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations^  Dea  Dig.  %  38.*] 

2.  Bttildino  and  Loan  Assooiationb  ({  42*) 
»Rbceivership--E}videnge. 

The  evidence  authorized  the  decree  which 
was  rendered  by  the  presiding  judge,  passing  on 
questions  of  law  and  fact,  without  a  juiy,  by 
consent. 

[Ed.  Note.— EV>r  otiier  cases,  see  Building  and 
Loan  Aasodationfl,  Dec  Dig.  \  42.*J 

Error  from  Superior  CJoart,  Bibb  Ctounty; 
W.   H.   Felton,  Judge. 

Equitable  petition  by  one  Sanders  and 
others  against  the  American  National  Bank 
and  others,  in  which  £x  J.  Steed  filed  an  In- 
terventloiL  From  the  decree,  intervener 
brings  error.     AfiSrmed. 

Robtk  Lu  Bemer  and  Gland  Estes,  for 
plaintiff  in  error.  Lane  &  Park,  W.  J.  Grace, 
T.  E.  Ryals,  R.  L.  Anderson,  and  Gueny, 
Hall  ft  Roberts,  for  defendants  in  error. 


LUMPKIN,  X  Sanders  and  others  filed 
an  equitable  petition  against  the  Equitable 
Banking  &  Loan  Company  and  others,  for 
the  purpose  of  having  the  assets  of  the  com- 
pany placed  in  the  hands  of  a  receiver  and 
reduced  to  cash,  and  to  have  the  fond  used 
for  the  payment  of  debts.  Among  the  de- 
fendants were  the  Home  Savings  Bank, 
which  held  a  considerable  amount  of  the  se- 
curities of  the  company  as  trustee  for  its 
bondholders,  and  the  American  National 
Bank,  which  held  certain  of  the  assets  of  the 
company  to  secure  an  indebtedness  to  It. 
E.  J.  Steed  filed  an  Intervention,  in  which 
he  claimed  that  neither  the'  Home  Savings 
Bank  nor  the  American  National  Bank  ac- 
quired any  title,  interest,  or  lien  in,  to,  or 
upon  the  assets  of  the  Equitable  Banking  & 
Loan  Company.  It  appeared  that  originally 
the  company  was  incorporated,  under  the 
name  of  the  Ekiultable  Building  &  Loan  As- 
sociation, to  do  a  building  and  loan  business. 
Afterwards  It  changed  Its  name  to  the  Equi- 
table Banking  &  Loan  C>)mpany,  and  pro- 
ceeded to  discharge  some  of  the  functions 
of  a  bank.  Steed  deposited  money  with  it 
as  a  savings  bank,  at  interest  When  the 
company  failed,  much  the  larger  part  of  its 
Indebtedness  was  on  account  of  Interest- 
bearing  deposits.  There  were  also  about 
$1,200  of  fixed-dividend  stock,  $1,700  of  paid- 
up  stock,  and  $5,940  of  preferred  stock.  The 
regular  building  and  loan  Installment  stock 
had  been  reduced  to  $849.11.  The  case  was, 
by  consent,  submitted  to  the  presiding  jndge, 
to  pass  on  the  issues  both  of  law  and  fact, 
without  a  jury.  He  held  that  the  trustee  of 
the  l>ondholders  and  the  American  National 
Bank  were  entitled  to  priority  as  to  the 
assets  held  by  them  as  security,  to  the  ex- 
tent of  the  Indebtedness  so  secured.  Steed 
moved  for  a  new  trial,  which  was  refiised, 
and  he  excepted. 

[1]  1.  The  corporation  involved  In  this 
case  was  bom  as  a  building  and  loan  asso- 
ciation, and  died  in  the  effort  to  be  a  bank. 
Its  charter  gave  it  no  authority  to  do  a 
banking  business,  nor  could  the  superior  court 
confer  such  power  upon  it  When  it  changed 
its  name  from  "Building  ft  Loan  Association** 
to  ''Banking  &  Loan  Company,**  the  use  of  the 
word  "Banking"  was  a  misnomer.  The  act  of 
1896  (Acts  1896,  p.  62)  provided,  among  other 
things,  that  every  building  and  loan  associa- 
tion should  deposit  with  the  Treasurer  of  the 
state,  or  with  a  legally  Incorporated  and 
organized  trust  company,  to  be  selected  by 
the  board  of  directors,  "in  trust  for  all  its 
members  and  creditors,  seventy-five  per  cent 
of  the  amount  of  all  mortgages  or  other  se- 
curities received  by  it  in  the  usual  course 
of  its  business."  The  act  of  1897  (Acts  1897, 
p.  62)  differed  from  that  of  1896  by  omitting 
the  provision  as  to  the  Treasurer,  and  in- 
serting in  lieu  thereof,  "one  of  the  legal  de- 
positories of  the  state."     This  act  required 
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a  deposit  of  75  per  cent  of  the  amount  of 
snch  securities,  but  it  did  not  itself  select 
which  securities  should  be  deposited,  or 
charge  any  particular  securities  with  a  trust, 
before  their  deposit,  at  least  as  to  third  par- 
ties acting  bona  fide,  for  value,  and  without 
notice.  Persons  dealing  with  such  an  as- 
sociation were  not  bound  at  their  peril  to 
see  that  it  had  made  the  deposit  In  the 
absence  of  anything  to  show  the  contrary, 
it  might  be  presumed  that  there  had  been 
such  compliance.  Morgan  v.  Interstate 
Building  &~  Loan  Association,  108  Oa.  185 
(4),  187,  33  S.  E.  964.  The  theory  that  any 
person  who  dealt  with  the  association  and 
took  any  of  its  securities  was  put  on  notice 
or  inquiry  by  the  act  itself,  and  held  the 
securities  charged  with  a  trust  and  that 
this  was  true,  even  if  they  were  transferred, 
for  value  and  for  an  entirely  different  pur- 
pose, to  a  corporation  with  which  they  might 
have  been  deposited,  is  untenable.  It  is 
also  not  to  be  overlooked  that  the  plaintiff 
in  error  did  not  deal  with  the  debtor  as  a 
building  and  loan  association,  but  as  a  bank 
of  deposit  or  savings  bank,  and  his  claim 
arose  from  a  character  of  business  which 
neither  its  charter  nor  the  acts  above  cited 
contemplated. 

[2]  2.  The  case  was,  by  consent  submit- 
ted to  the  decision  of  the  presiding  Judge 
without  a  Jury.  The  grounds  of  the  motion 
for  a  new  trial  are  really  only  elaborations 
of  the  position  that  under  the  law,  the  evi- 
dence did  not  authorize  the  Judgment  or  de- 
cree, and  specifications  of  certain  reasons 
why  it  was  contended  that  this  was  true. 
The  Judgment  or  decree,  as  to  questions  of 
fact  stands  like  the  finding  of  a  Jury.  Upon 
a  review  of  the  whole  case,  we  cannot  say 
that  such  Judgment  was  erroneous.  It  was 
contended  that  the  contract  with  the  trustee 
for  the  bondholders  was  not  authorized.  But 
it  was  executed  in  the  name  of  the  company, 
by  its  president  and  its  treasurer,  apparently 
with  a  seal  attached;  and  while  the  minutes 
of  the  company  did  not  show  direct  author- 
ity for  the  contract  made,  there  were  various 
entries  tending  in  that  direction.  In  the 
minutes  of  the  directors  appeared  the  state- 
ment that  a  committee  was  appointed  to  pre- 
pare 'fthe  copy"  for  an  issue  of  bonds.  At 
a  later  meeting,  "the  issue  of  $25,000  of 
7  per  cent  gold  bonds  was  approved,  to  be 
secured  by  mortgages  and  real  estate  held 
by  the  company."  Again,  there  appeared  an 
entry  that  "it  was  deemed  an  opportune 
time  to  issue  some  7  per  cent  gold  bonds, 
authorized  some  time  ago,  and  the  president 
was  authorized  to  advertise  the  same  for 
sale."  Incorporated  in  the  minutes  were 
monthly  statements  made  by  the  president  to 
the  board  of  directors,  which  showed  re- 
ceipts from  the  bonds  issued.  Still  later 
was  an  entry  that  ''on  motion,  the  president 
Was  authorized  to  make  other  banking  ar- 


rangements with  such  institutions  as  will 
offer  the  best  accommodations,*'  and  .that 
the  presid^it  was  authorized  to  make  a  loan 
of  $5,000  specified,  "and  also  such  loans  as 
might  be  needed."  The  original  trustee  for 
the  bondholders  failed,  and  a  similar  agree- 
ment was  made  with  a  second  institution. 
This  was  known  to  all  of  the  directors,  and 
the  bonds  were  issued  under  the  trust  con- 
tract and  certified  by  the  trustee.  That  the 
contract  and  the  transfers  upon  the  security 
deeds  placed  in  the  hands  of  the  trustee  were 
not  recorded  did  not  render  the  transaction 
invalid  as  against  the  plaintiff  in  error.  The 
grounds  of  the  motion  for  a  new  trial  did 
not  expressly  make  the  point  that  a  trans- 
fer of  a  security  deed  does  not  carry  with 
it  a  transfer  of  title  to  the  land.  But  the 
notes  secured  by  them  were  transferred  to 
the  trustee,  and,  under  the  trust  contract 
the  trustee  had  at  least  an  equitable  lien, 
and  a  right  superior  to  that  of  the  plaintiff 
in  error. 

The  transfer  of  certain  securities  to  a 
bank  for  a  loan  was  also  attacked  for  want 
of  authority  on  the  part  of  the  president 
of  the  association  to  contract  the  debt  and 
give  the  security,  and  on  the  ground  that  the 
loan  was  made  after  the  insolvency  of  the 
association,  and  that  the  bank  had  notice 
thereof.  In  the  light  of  the  facts  above 
cited,  and  of  the  other  evidence  in  the  rec- 
ord, there  was  no  error  in  holding  that  the 
bank  had  the  right  to  realize  from  such 
securities  the  amount  due  to  it  Upon  the 
whole  case,  the  presiding  Judge  did  not  err 
in  the  decree  which  he  entered. 

Judgment  afllrmed. 

BECK,  J.,  absent  The  other  Justices 
concur. 

(13«  Qfu  694) 

PATTERSON  et  aL  v.  CAMPBELL  et  al. 
(•Supreme  Court  of  Georgia.     Aug.  17,  1911.) 

rSyllahus  hy  the  Court.) 

1.  Nbw  Trial  (§  124*)— Prockkdiwos  to  Pro- 
cure—Ground OF  Motion. 

A  ground  of  a  motion  for  a  new  trial 
should  be  complete  in  itself,  or  rendered  so  by 
an  exhibit  attached  to  the  motion.  According- 
ly, it  has  been  repeatedly  ruled  that  a  ground 
based  upon  the  admission  or  rejection  of  evi- 
dence presents  nothing  for  adjudication,  when 
such  evidence  is  not  set  forth  therein,  either 
literally  or  in  substance,  nor  attached  as  an  ex- 
hibit to  the  motion.  Shaw  v.  Jones,  138  Ga. 
446  (9),  66  S.  B.  240. 

[ESd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §}  250-253 ;    Dec  Dig.  f  124.*] 

2.  Instructions— ElxpRESsioN  of  Opinion. 

The  judge  did  not  express  an  opinion  as  to 
what  had  been  proved  in  any  of  the  instruc- 
tions to  the  jury  of  which  complaint  was  made. 

3.  Trial  d  244*)— -Instructions. 

An  assignment  of  error  upon  the  ground 
that  the  judge,  after  fully  charging  all  of  the 
contentions  of  the  plaintiff,  failed  to  charge  one 
of   the  principal  contentions   of  the  defendant 
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"until  after  his  charge  in  chief  to  the  jury/' 
wem  without  merit 

[Bd.  Note.— For  other  cases,  see  Trial«  Dec 
Dig.  (  244.*] 

4.  Payment  (|  77*)— Trial  (§  193*)— Instbuo- 
tions—bubden  of  proof  as  to  payment— 
E2XPBSS8ION  OF  Opinion  by  Judge. 

On  the  trial  of  an  action  for  land,  the 
plaintiff  relied  in  part  for  a  recovery  upon  20 
years'  adverse  possession,  and  the  defendant 
contended  that  the  land  had  been  purchased  by 
the  plaintiff  from  the  defendant's  predecessor 
in  title  under  a  parol  agreement,  and  that, 
though  the  plaintiff  went  into  possession,  he 
had  never  paid  the  purchase  price.  The  court 
instructed  the  jury  as  follows:  "That  the  law 
presumes  that  after  20  years  the  purchase  price 
wwi  paid,  if  nothing  to  the  contrary  be  shown 
to  you.  If  there  were  any  admissions  made 
bfy  the  plaintiff  in  this  case,  admissions  should 
be  scanned  with  care  by  the  jury.  You  as- 
certain if  there  were  any  admissions  made  that 
the  price  waa  not  paid,  and  you  decide  under 
the  ruling  given  you  whether  or  not  the  price 
was  paid."  Such  charge  was  not  "erroneous 
for  the  reason  that  the  same  fails  to  explain  to 
the  jury  under  what  conditions  the  law  would 
presume  that  the  purchase  price  had  been  paid 
after  the  expiration  of  20  years,"  nor  because 
the  court  therein  intimated  and  expressed  "an 
opinion  as  to  the  weight  and  consideration  to 
be  given  by  the  jury  as  to  admissions,"  nor  be- 
cause that  portion  of  the  charge  to  the  effect 
that  "you  ascertain  if  there  were  any  admis- 
sions made  to  you  that  the  price  was  not  paid" 
Ftlaced  "a  greater  burden  upon  the  plaintiff 
the  defendant?]  than  the  law  requires";  nor 
was  the  charge  erroneous  "for  the  further  rea- 
son that,  if  the  testimonv  disclosed  that  there 
W9fi  a  contract  of  purchasei  by  the  plaintiff 
from  the  defendant,  the  burden  would  then  rest 
upon  the  plaintiff  to  show  that  he  had  paid 
the  purchase  price,  and  no  prescription  could 
ripen  in  his  favor  until  that  was  done."  Hodg- 
es T.  Stuart  Lumber  Co.,  128  Oa.  733,  58  S.  E. 
354,  and  citations. 

[Ed.  Note. — ^For  other  cases,  see  Payment, 
Dec.  Dig.  S  77  :*  Trial,  Gent  Dig.  K  436-438 ; 
Dec  Dig.  f  193.*] 

5.  Appeal  and  E2rror  (§  713*)  —  Becobd— 
Matters  Prksented  for  Review. 

It  appears  from  the  motion  for  a  new  trial 
and  Uie  approved  brief  of  the  evidence  that 
certain  deeds  were  put  in  evidence  by  the  plain- 
tiff, upon  which  he  relied  as  color  of  title.  In 
neither  the  motion  for  a  new  trial  nor  in  the 
brief  of  evidence  as  approved  by  the  judge  does 
even  the  substance  of  such  deeds  appear. 
Following  the  brief  of  evidence  are  copies  of 
certain  deeds  sent  up  in  the  record,  which  are 
in  no  way  made  a  part  of  such  brief.  These 
documents  cannot  be  considered  by  this  court, 
as  they  constitute  no  part  of  the  brief  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi§  2379,  2463,  2465,  2956, 
2957 ;    Dec  Dig.  S  713.*] 

6.  Appeal  and  Error  (§  926*)  —  Review — 
Presumptions  in  Appellate  Court. 

One  of  the  contentions  of  the  plaintiff  be- 
low was  that  he  had  title  by  prescription  under 
color  and  seven  years'  adverse  possession.  It 
appears  from  the  motion  for  a  new  trial  made 
by  the  defendant  below  that  the  plaintiff  put  in 
evidence  certain  deeds  under  which  he  claimed 
ae  color.  It  appears  from  evidence  submitted 
in  behalf  of  the  plaintiff  that  he  was  in  adverse 
possession  for  more  than  seven  years  after  the 
execution  and  delivery  to  him  of  such  deeds. 
As  neither  these  deeds  nor  their  substance,  ex- 
cept as  to  the  parties  thereto  and  dates  there- 
of, appear  either  in  the  motion  for  a  new  trial 
or  the  brief  of  evidence  approved  by  the  judge. 


this  court  will  assume  that  such  deeds  covered 
the  land  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Hrror,  Dec  Dig.  f  926.*] 

7.  Sufficiency    of    Evidence— Refusai.    of 
New  Trial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Decatur  Conn- 
ty;    Frank  Park,  Judge. 

Action  between  Harriet  Patterson  and  oth- 
ers and  R  D.  K.  Campbell  and  others.  From 
the  judgment,  Harriet  Patterson  and  others 
bring  error.     Affirmed. 

E.  S.  Longley  and  T.  S.  Hawea,  for  plain- 
tiffs in  error.  6.  G.  Bower,  for  defendants 
in  error. 

FISH,  C  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Ga.  730) 
HEARD  et  aL  v.  SHEFFIELD  et  aL 
(Supreme  Court  of  Georgia.     Aug.  21,  1911.) 

(8vUahu9  hy  th€  ComH,) 

Executors  and  Administrators  (S  363*)— 
Sales  Under  Order  of  Court— Authoritt 
OF  Administrators— Place  of  Sale. 

Where  the  court  of  ordinary  grants  an  oi^ 
der  to  an  administrator  to  sell  the  wild  uncul- 
tivated lands  of  his  intestate  either  at  private 
or  public  sal^  the  administrator  may  sell  as 
authorized.  If  the  land  to  be  sold  is  located  in 
a  county  other  than  that  of  the  administration, 
and  the  administrator  elects  to  sell  at  public 
sale,  the  situs  of  the  sale  is  the  county  luiving 
lurisdiction  of  the  administration  of  the  estate, 
m  the  absence  of  a  provision  in  the  order  or 
sale  fixing  the  place  of  sale  in  the  county 
where  the  land  to  be  sold  is  located. 

[Ed.  Note.--For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1490;  Dec 
Dig.  S  363.*] 

E^ror  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

Action  by  Columbus  Heard  and  others,  ex- 
ecutors, against  N.  L.  Sheffield  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
bring  error.    Reversed. 

J.  E.  Hall,  for  plaintiffs  in  error.  D.  F. 
Crosland,  R.  H.  Sheffield,  C.  L.  Glessner,  and 
J.  R.  Pottle,  for  defendants  in  error. 

EVANS,  P.  J.  The  writ  of  error  is  to  the 
grant  of  a  nonsuit  in  an  action  of  ejectment 
The  plaintiff  would  have  made  out  a  prima 
facie  case  if  his  last  muniment  of  title  had 
been  admitted  in  evidence.  The  rejected 
deed  was  from  William  M.  Weaver,  executor 
of  William  W.  D.  Weaver,  to  Columbus 
Heard.  The  subject-matter  of  the  suit  was 
a  lot  of  wild  land  located  in  Early  county, 
and  title  to  it  was  shown  to  have  been  io 
William  W.  D.  Weaver,  of  Greene  county,  at 
the  time  of  his  death.     There  was  Intro- 
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dnced  in  evidence  an  order  from  the  oonrt 
of  ordinary  of  Greene  county,  passed  at  the 
NoTember  term,  1868,  granting  to  William 
M.  Weaver,  executor  of  William  W.  D. 
Weaver,  leave  to  sell  tlie  wild  land  of  Ills 
intestate  at  public  or  private  sale  as  he 
deemed  for  the  best  Interest  of  the  estate. 
The  rejected  deed  was  duly  recorded,  and 
recited  that  it  was  made  pursuant  to  a 
sale  under  this  order  at  public  outcry  before 
the  courthouse  of  Greene  county,  and  that 
the  grantee  was  the  highest  and  best  bidder 
thereat  It  is  stated  in  the  bill  of  exceptions 
that  the  defendants  objected  to  the  intro- 
duction of  the  deed  in  evidence  **on  the 
ground  that  the  sale  therein  was  void,  the 
statute  (Civil  Code  1895,  S  3448)  dlrecUng 
that  wild  land  be  sold  at  private  sale,  and 
the  deed  was  inadmissible  for  the  reason 
that  the  executor  named  in  said  deed  had 
no  right  under  the  law  and  under  the  order 
hereinabove  set  out  to  sell  said  land  at  pub- 
lic outcry  in  Greene  county,  Georgia,  but 
that  the  land,  being  wild  land,  should  have 
been  sold  in  the  county  of  its  situs,  to  wit. 
Early  county,  inasmuch  as  the  same  was 
sold  at  public  outcry/*  The  objection  was 
sustained.  Thereupon  the  case  was  nonsuit- 
«id  on  the  evidence  before  the  court. 

We  think  the  court  erred  in  sustaining  the 
objection  urged  against  the  reception  of  the 
deed  in  evidence.  The  Code  declares  that, 
before  an  administrator  can  sell  the  land  of 
hUi  Intestate,  he  must  procure  an  order 
from  the  court  of  ordinary  having  jurisdic- 
tion of  the  administration,  granting  him 
leave  to  sell.  The  sale  must  be  at  public 
auction  after  due  advertisement,  in  the 
county  having  jurisdiction  of  the  administra- 
tioa,  unless  by  special  order  a  portion  of 
the  land  is  sold  in  another  county  where 
the  land  lies.  Civ.  Code  1910,  S  4028.  Where 
the  land  to  be  sold  is  wild  land,  the  Code 
provides:  "On  application  by  ^he  adminis- 
trator and  due  notice  advertised  as  herein- 
after provided  in  case  of  lands,  the  ordinary 
may  grant  an  order  authorizing  the  adminis- 
trator to  sell,  at  private  sale,  wild  unculti- 
vated lands  lying  in  counties  other  than  that 
of  the  administration:  Provided,  no  objec- 
tion is  filed  by  any  one  Interested  in  the  es- 
tate, and  the  ordinary  is  satisfied  that  such 
sale  is  preferable."  Civ.  Code  1910,  S  4024 
(Civ.  Code  1895,  S  S448).  These  two  provi- 
sions of  the  Code  are  in  pari  materia,  and 
are  to  be  construed  together.  The  rule  which 
they  prescribe  for  the  sale  of  land  by  an  ad- 
ministrator is  that  land  belonging  to  an  in- 
testate shall  be  sold  at  public  sale  in  the 
county  having  jurisdiction  of  the  admlni»- 
tration,  exc^t  in  two  instances.  One  excep- 
tion is  that,  in  case  a  portion  of  the  land  to 
be  sold  lies  in  a  county  other  than  where  the 
administration  of  the  estate  is  had,  the 
ordinary  nay  by  special  order  authorize  the 
sale  to  be  had  in  the  county  of  the  situs  of 


the  property  to  be  sold.  The  other  excep- 
tion relates  to  the  sale  of  wild  land  located 
in  a  county  other  than  that  of  the  admin- 
istration, in  which  case  the  ordinary  may 
authorize  the  administrator  to  sell  such  land 
at  private  sale.  If  the  land  to  be  sold  is 
located  in  the  county  of  the  administration, 
whether  it  be  wild  or  improved  land,  the 
sale  must  be  public,  and  must  take  place  In 
the  county  having  jurisdiction  of  the  admin- 
istration of  the  estate.  If  the  land  be  wild 
uncultivated  land,  and  located  in  a  county 
other  than  that  of  the  administration,  then 
the  ordinary  may  authorize  it  to  be  sold 
either  at  public  or  private  sale;  and,  if  at 
public  sale,  the  situs  of  the  sale  is  the  coun- 
ty of  the  administration,  unless  the  order 
specially  designates  the  place  of  sale  in 
the  county  where  the  land  lies.  The  obvious 
purpose  of  the  Code  section  authorizing  a 
private  sale  of  wild  and  scattered  land  is 
to  allow  the  administrator,  when  interested 
parties  do  not  object  and  the  ordinary  deems 
that  a  private  sale  will  be  more  advanta- 
geous, to  privately  negotiate  a  sale  and  con- 
summate it  without  further  formality  than 
to  make  a  deed.  It  was  not  intended  to 
make  this  an  exclusive  mode  of  sale  of  wild 
land,  since,  if  the  ordinary  should  decline  to 
permit  a  private  sale  of  the  land,  the  sale 
must  be  public  and  in  the  manner  prescribed 
generally  for  the  sale  of  land.  Hence  we 
conclude  that  the  deed  was  admissible  in 
evidence  as  against  the  objection  urged 
against  its  admission;  and,  if  this  deed  had 
been,  received  in  evidence,  the  grant  of  a  non- 
suit would  have  been  erroneous. 
Judgment  reversed. 

BECE:,  J.,  absent    The  other  Justices  con- 
cur. 


(IM  Ga.  687) 

VINTON  V.  POWELL  et  aL 
(Supreme  Court  of  Georgia.     Aug.   18^   1911.) 

(8yUahu$  hy  the  Court.) 

L  IZTFANTS  (§  24*)— ADVBBSB  POSSESSION— IN- 
FAirOT  OF  OWNEB. 

Time  does  not  run  a^nst  the  equitable 
estate  of  minors,  where  tne  legal  estate  does 
not  reside  in  one  authorized  to  assert  their 
rights.    Civ.  Code  1910,  f  4173. 

(a)  Accordingly,  where  it  was  alleged  in  the 
petition  that  the  father  of  the  plaintifTs  ward 
died  seised  and  possessed  of  a  given  tract  of 
land  in  the  fall  of  1899,  that  he  was  at  the 
time  of  his  death  tlie  absolute  owner  thereof, 
that  no  administration  had  ever  been  had  upon 
his  estate,  that  the  wards  were  all  of  his  cnll- 
dren  and  were  minors  at  that  time,  that  a  guard- 
ian was  appointed  for  them  November  4,  1901, 
and  it  appears  that  the  action  was  brought  by 
their  guardian  against  their  mother,  claiming  as 
an  heir,  and  others  holding  by  deed  under  her 
and  in  possession  of  the  premises,  the  defend- 
ants did  not  have  title  to  the  land  bv  prescrip- 
tion under  color  and  seven  years'  adverse  pos- 
session, although  they  were  in  actual  possession 
of  the  same,  claiming  title  thereto,  from  Oc- 
tober, 1900,  because,  even  if  prescription  would 
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nm  Afaliitt  minors  vepresented  by  a  rnardian 
<Me  Wood  y.  Hainet,  72  Ga.  189),  aeren  yean 
bad  not  elapsed  from  tiie  appointment  of  tbe 
cuardian  on  November  4»  1901,  to  the  bringing 
of  the  auit  by  him  for  his  wards,  on  April  20, 
190& 

[Ed.    Note.— For    other    cases,    see    Infanta, 
Cent  Dig.  f  28;   Dec.  Dig.  |  24.*] 

2.  DB8CKNT      AND      DiSTBIBUTIOlV      (S     90*)  ^ 

Rights  of  Ukibs— Action  to  Detsbmine 

Right. 

The  petition  as  amended  was  for  the  estab- 
lishment of  title  to  ondiyided  interests  in  tbe 
plaintifTs  wards,  and  for  the  recovery  of  their 
proportion,  for  the  partition  of  the  premises, 
for  the  cancellation  of  deeds  as  cloads  upon 
their  title,  for  the  reformation  of  another  deed, 
and  to  recover  for  rents,  profits,  and  waste.  It 
set  forth  a  cause  of  action  sumcient  to  author- 
ize, the  relief  prajed  for,  except  the  cancella- 
tion of  deeds  and  recovery  for  the  whole  of  the 
mesne  profits  and  waste.  The  allegations  show 
that  the  defendants  claiming  under  the  widow 
had  title  to  her  interest,  which  made  them  ten- 
ants in  common  with  the  plaintiff's  wards ;  and 
accordingly  there  was  no  ground  for  the  can- 
cellation of  the  deeds  under  which  the  defend- 
ants held.  Aa  to  the  mesne  profits  and  waste, 
the  plaintiflTs  wards  would  be  entitled  to  only 
their  undivided  interests. 

[Ed.  Note.— f\>r  other  cases,  see  Descent  and 
Dfstribntion,  Dec  Dig.  S  90.*] 

8.  PUBADiNO   (§   269*)— Ambnoment— Amknd- 

MKNT  OF  ANSWBB. 

The  amendment  to  the  answer  of  the  de- 
fendants, that  they  "den^  that  they  hold  under 
any  common  source  of  title  with  uie  plaintiffs, 
but  claim  a  complete  legal  title  to  the  premises,'* 
was  properly  allowed  over  the  objection  "that 
such  amendment  was  contrary  to  law.'* 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  (  259.*] 

4.  Depositions  (|  83*)  —  Tbansmission  to 
CouBT— Indobsbmbnt  bt  Postmasteb. 
"Whenever  any  jpackage  containing  inters 
rogatories  or  depositions  shall  be  received  by 
mail,  the  postmaster  of  the  office  to  which  they 
are  directed  shall  immediately,  upon  their  re- 
ceipt, indorse  upon  the  package  the  fact  of  its 
reception  by  due  course  of  mail,  and  at  once 
deliver  the  package  to  the  clerk,  or  presiding 
judge,  or  justice  of  the  court  to  whom  it  is 
directed."     Civ.  Code  1910,  S  5899. 

(a)  Where  a  package  purporting  to  contain 
interrogatories  was  delivered,  by  the  postmaster 
of  the  office  to  which  it  was  directed,  to  the 
clerk  of  the  superior  court  without  an  indorse- 
ment by  such  postmaster  upon  the  package  that 
it  had  been  received  by  due  course  of  mail,  and 
a  written  motion  was  made  to  suppress  the  in- 
terrogatories for  the  absence  of  such  receipt 
upon  the  package,  and  thereafter  counsel  for 
the  party  In  whose  behalf  the  interrogatories 
had  been  sued  out  took  the  package  from  the 
clerk's  office,  without  the  knowledge  of  the 
judge,  and  without  any  order  authorizing  coun- 
sel so  to  do,  and  carried  the  package  to  the  post- 
office,  and  there  had  the  postmaster  to  enter 
thereon  the  required  receipt,  the  court  did  not 
err  in  suppreasmg  and  excluding  such  interrog- 
atories, although  counsel  taking  the  same  from 
the  clerk's  office  and  having  the  postmaster  to 
enter  his  receipt  upon  the  same  may  have  acted 
in  good  faith.  See  Findlay  v.  Mineralized  Rub- 
ber Co.,  98  Ga.  275,  25  S.  EL  456:  White  v. 
Southern  Railway  Ga,  123  Ga.  353,  51  S.  Bl 
411. 


[Ed.  Note.-— For  other  casesi 
Dec  Dig.  S  83.*] 


see  Depositions, 


Error  from  Superior  Court,  Decatur  Goun- 
ty;    Frank  Park,  Judge. 


Action  by  I.  B.  Vinton  against  W.  H.  Pow- 
ell and  otben.  From  a  judgment  for  de- 
fendants, plaintiff  brings  error.    Reversed. 

J.  Clifford  Hale,  for  plaintiff  in  error. 
Bower  &  Bower  and  G.  G.  Bower,  for  de- 
fendants in  error. 

FISH,  0.  J.    Judgment  roTersed. 

BECK»  J^  absent  Tbe  other  Justices  eon^ 
cur* 

(laSGa.  ?0») 
BSTES  ▼.  ESTES. 
(Supreme  Gonrt  of  Georgia.     Aug.  10,  1911.) 

(BylldbuM  ly  the  Court.) 

1.  Appeal  and  Ebbob  (S  1078*)  —  Review — 
Abandonment  or  Ebbob. 

•  Assi^ments  of  error  in  a  bill  of  excep- 
tions, which  are  not  referred  to  in  the  brief  of 
counsel  for  plaintiif  in  error,  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4256^4261;  Dea  Dig.  f 
1078.*] 

2.  Appeal  and  Erbob  ({  1052*)  —  Rsvixw — 
Habiclbss  Erbob— Exclusion  or  Evidence. 

On  the  trial  of  an  issoe  involving  insanity, 
whether  or  not  a  witness  laid  the  foundation 
for  testifying  as  an  expert,  a  ruling  that  he  had 
not  done  so  will  not  cause  a  reversal,  where  the 
same  witness  was  subsequently  allowed  to  give 
substantially  the  same  evidence  which  was  ex- 
cluded at  the  time  the  ruling  was  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eirror^  Cent  Dig.  SS  4171-4177;  Dec.  Dig.  f 

3.  Gbantino  NoNsini^— No  Ebbos. 

There  was  no  error  in  granting  a  nonsuit 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  between  A.  B.  Estes,  guardian,  and 
M.  T.  Estee.  From  the  judgment  the  guard- 
ian brings  error.    Affirmed. 

J.  R.  Walker,  Andrew  B.  Estes,  and  Hitch 
&  DenmarlL,  'for  plaintiff  in  error.  0*Byme, 
Hartridge  &  Wright  'o'  defendant  in  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur, 

(lae  Qa.  687) 
MILLS  et  sL  v.  BELL. 
(Supreme  Court  of  Georgia.     Aug.  17,  1911«) 

(ByUa}>u»  hy  the  CourL) 

Pbohtbition  {%  lO*)  —  Gbounds  —  Want  of 
AuTHOBiTT— Act  of  Justice  of  the  Peace. 
"A  justice  of  the  peace  has  no  author! tv  to 
set  aside  a  judgment  rendered  by  him,  ana  he 
may  be  restrained  from  so  doing  by  the  writ  of 
prohibition.**    Doughty  v.  Walker,  M  Ga.  505. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  37-50 ;  Dec.  Dig.  \  10.*] 

Error  from  Superior  Court  Grady  County ; 
Frank  Park,  Judge. 


•Forothir 
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Action  between  T.  J.  Mills  and  others  and 
W.  G.  BelL  From  the  judgment,  MUls  and 
others  bring  error.    Affirmed. 

S.  P.  Cain  and  W.  J.  Willie,  for  plaintiffs 
in  error.  R.  R.  Terrell,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
car. 

(9  CkL  App.  687) 

PBRTBBT  V.  FRICKS.    (No.  8,074.) 

(Oonrt  of  Appeals  of  Georgia.     Aug.  4,  1911. 
Rehearing  Denied  Sept  11,  1911.) 

(SyUahus  hy  the  Court,) 

Taxation  (%  577*)— Persons  Liable. 

"Liena  for  taxes  due  the  state,  or  any  coun- 
ty thereof,  or  municipal  corporation  therein, 
shall  cover  the  .property  of  taxpayers  liable  to 
tax,  from  the  time  fixed  by  law  for  valuation 
of  the  same  in  each  year  until  such  taxes  are 
paid."  avil  Code  1910,  S  3333.  It  follows 
that  the  owner  of  property  on  the  da^  when 
the  state  authorities  annually  fix  the  time  for 
the  valuation  of  property  for  state  and  county 
taxes  is  liable  for  the  municipal  tax  for  that 
year,  and  is  therefore  the  proper  person  against 
whom  a  tax  execution  should  be  issued. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1170,  1171 ;   Dec.  Dig.  S  577.«] 

Error  from  Superior  Conrt  Stephens 
County;  J.  J.  Kimsey,  Judge. 

Affidavit  of  illegality,  on  levy  of  tax  execu- 
tion between  Mrs.  Q.  B.  Perteet  and  A.  L. 
Fricks.  Judgment  by  a  Justice  in  favor  of 
Mrs.  Perteet  was  reversed  by  the  superior 
court  on  certiorari,  and  she  brings  error. 
Reversed. 

R.  O,  Ramey,  for  plaintiff  in  error.  Fenn- 
or  Barrett,  for  defendant  in  error. 

HILD,  a  J.  On  April  9,  1909,  A.  L. 
Fricks  conveyed  to  Mrs.  G.  B.  Perteet  a 
house  and  lot  in  the  city  of  Toccoa.  In 
June,  1909,  the  city  assessors  assessed,  the 
realty  In  the  city  of  Toccoa  for  taxation,  and 
the  tax  was  levied  by  ordinance  in  Sep- 
tember, 1909.  The  property  conveyed  by 
Fricks  to  Mrs.  Perteet  was  assessed  for  tax- 
ation as  the  property  of  A.  !«.  Fricks,  and, 
Fricks  refusing  to  pay  the  tax,  Mrs.  Perteet 
paid  the  tax  fi.  fa.  and  had  the  same  duly 
transferred  to  her,  and  she  then  had  the 
tax  execution  levied  on  property  of  Fricks, 
whereupon  he  filed  an  affidavit  of  Illegality. 
The  Justice  of  the  peace  decided  the  ques- 
tion in  favor  of  Mrs.  Perteet,  and  Fricks, 
by  certiorari,  took  the  case  to  the  superior 
court,  where  the  certiorari  was  sustained, 
and  only  a  qnestlon  of  law  being  involved, 
a  final  Judgment  was  entered,  sustaining 
the  affidavit  of  illegality  filed  by  Fricks, 
whereupon  Mrs.  Perteet  sued  out  a  writ  of 
error  to  this  court 

It  will  be  seen  that  the  only  question  to 


be  decided  is.  When  did  the  Uen  for  munic- 
ipal taxes  for  1909  attach  to  this  real  es- 
tate? If  it  attached  before  the  property 
was  bought,  then  Fricks  should  pay  the- 
taxes.  If  the  lien  for  taxes  attached  subse- 
quently to  the  conveyance  of  the  property 
to  Mrs.  Perteet,  she  ought  to  pay  the  taxes, 
and  the  court  properly  entered  a  final  Judg- 
ment sustaining  the  illegality.  In  the  year 
1874  the  city  of  Toccoa  was  organized  under 
a  charter  granted  by  the  superior  court  of 
Habersham  county,  which  embraced  a  pro- 
vision of  the  act  of  1872  (Acts  1872,  p.  22> 
embodied  in  Code  1873,  |  791  (Political  Code 
1895,  $  704),  as  to  towns  so  incorporated^ 
that  the  lien  for  municipal  taxes  attaches 
on  realty  '*from  the  time  the  same  are  as- 
sessed or  imposed.''  In  1897  the  charter 
granted  by  the  Legislature  took  the  place  of 
the  old  charter  granted  by  the  superior 
court,  and  made  nugatory  any  provisions  of 
the  former  charter,  including  the  Code  sec- 
tion referred  to.  Walker  v.  McNeely,  121 
Ga.  114,  48  S.  E.  718.  Therefore  the  conten- 
tion of  counsel  for  defendant  in  error  that 
the  question  made  is  controlled  by  that  Code 
section  is  unsound. 

It  is  insisted  by  learned  counsel  for  plain- 
tiff in  error  that,  as  it  is  not  provided  in 
the  act  of  incorporation,  or  in  any  city  or- 
dinance passed  In  pursuance  thereof,  when 
the  lien  for  municipal  taxes  shall  attach,, 
the  question  is  governed  by  the  general  law 
of  the  state;  and  it  is  agreed  that  for  the 
year  1909  March  31st  was  the  day  fixed  hy 
the  state  authorities  as  the  day  for  the  mak- 
ing of  returns  of  property  for  the  purpose 
of  state  and  county  taxation  for  that  year. 
We  are^  Inclined  to  think  that,  without  ref- 
erence to  whether  any  provision  on  the  sub- 
ject was  made  in  the  act  of  incorporation  or 
by  ordinance  or  not,  the  general  law  on  that 
subject  does  control.  It  is  desirable  that 
there  should  be  uniformity  on  this  question, 
and  that  the  liens  for  state,  county  and 
municipal  taxes  throughout  the  entire  state 
should  attach  on  the  same  day,  and  this  uni- 
formity seems  to  be  the  statutory  purpose. 
Section  3333  of  the  avil  Code  of  1910  fixes 
the  rank  of  liens  for  taxes  as  follows: 
"Liens  for  taxes  due  the  state  or  any  county 
thereof,  or  municipal  corporation  therein^ 
shall  cover  the  property  of  taxpayers  liable 
to  tax,  from  the  time  fixed  by  law  for  val- 
uation of  the  same  in  each  year  until  such 
taxes  are  paid,"  etc.  This  law  is  general 
in  its  terms,  and  in  our  opinion  applies  to 
all  municipalities,  as  well  as  to  the  state  and 
counties,  and  fixes  the  date  when  the  lien» 
for  taxes  shall  attach  as  the  same  for  state, 
county,  and  municipal  taxes.  This  seems  to- 
be  the  view  entertained  by  the  authorltiea 
of  the  city  of  Toccoa  on  the  subject;  it  be- 
ing agreed  that  the  uniform  custom  of  the 
city  authorities  has  been  to  assess  realty 
taxes  on  the  date  set  by  the  state  author- 
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ltl6B  for  makinir  the  retttm  of  property  for 
4:axe0  for  state  and  county  purposes.  But 
such  we  think  to  be  the  law  on  the  subject, 
regardless  of  any  custom. 

It  being  agreed  that  March  SI,  1909,  was 
the  day  fixed  by  the  state  authorities  as 
the  day  for  the  making  of  returns  of  prop- 
erty for  the  purpose  of  state  and  county 
taxation  for  that  year,  it  follows  that  the 
lien  for  the  taxes  for  that  year  attached  on 
all  realty  on  that  date,  whether  the  taxes 
were  state,  county,  or  municipal  taxes,  and 
the  owners  of  realty  on  that  date  were  the 
proper  persons  to  pay  the  taxes  and  against 
whom  tax  executions  were  properly  issued; 
and  it  being  admitted  that  on  that  date  the 
property  conveyed  by  Fricks  to  Mrs.  Perteet 
on  April  9th  was  owned  by  the  former,  the 
tax  execution  was  properly  issued  against 
him.  The  lien  for  taxes  attached  to  his 
property,  and  his  subsequent  conreyance  did 
not  divest  this  lien,  and  we  conclude  that 
the  court  erred  in  entering  up  a  final  Judg- 
ment in  favor  of  Fricks,  and  that,  on  the 
contrary,  the  final  Judgment  should  have 
been  in  favor  of  Mrs.  Perteet 

Judgment  reversed. 


<9  G&.  App.  640) 

JOHNSON  V.  PAPPA.    (No.  2,855.) 
<Coiirt  of  Appeals  of  Qeorgia.    Sept.  11,  1911.) 

(SyUabuM  hu  the  Court.) 
IirrANTS  (S  98*)  —  Actions  —  SinmoixNOT  OF 

EVIDKNCK. 

The  only  issuable  question  of  fact  was  fair- 
ly submitted  to  the  jury,  aad  their  finding  is 
fully  authorized  by  the  evidence. 

[Ed.  Note.— -For  other  cases,  see  Infants,  Dec. 
Dig.  f  98.*] 

Error  from  City  Court  of  Atlanta;  A.  JL 
Oalhoun,  Judga 

Action  by  T.  0.  B.  Johnson  against  John 
Pappa.  Judgment  for  defendant*  and  plain- 
tilf  brings  error.    Affirmed* 

Dorsey,  Brevirster,  Howell  ft  Heyman,  for 
plaintifl?  in  error.  Westmoreland  Bros.,  for 
defendant  In  error. 

RUSSEI/Ii^  J.  Miss  Johnson  sued  Pappa, 
alleging  that  when  she  was  a  minor  she  paid 
over  to  him  the  sum  of  $600  upon  the  pur- 
chase price  of  a  parcel  of  land,  and  that  on 
or  before  her  arrival  at  majority  she  repu- 
diated the  transaction.  The  suit  was  for  the 
recovery  of  the  sum  so  paid.  At  the  trial  it 
developed  that  Miss  Johnson  had  not  paid 
the  money  personally.  It  was  paid  over  by 
an  attorney  of  her  mother.  The  plaintiff  set 
up  that  while  her  mother  had  paid  over  the 
money,  or  had  caused  it  to  be  paid  over,  it 
was  money  of  hers  (the  plaintiff's);  that  her 
f^liier  had  died  a  few  years  before,  leaving 
eon^e  property  and  some  money;  that  the 
mother  had  taken  a  portion  of  the  money  and 
invested  it  in  a  stock  of  goods  and  in  cer- 


tain furniture ;  that  the  goods  and  fomltnre 
had  been  destroyed  by  fire,  bnd  that  this 
money  had  been  collected  on  the  insurance 
policy,  and  that  It  had  been  agreed  between 
the  mother  and  the  children,  some  of  whom^ 
including  the  plaintiff,  were  still  minors,  tiiat 
the  plaintiff  might  have  $600  of  this  money 
as  her  part  of  her  father's  estate;  and  that 
the  mother,  in  causing  the  attorney  to  pay 
over  the  money  to  the  defendant,  was  paying 
it  over  for  and  on  behalf  of  the  plaintiff. 
The  defendant  set  up  that,  if  the  money  be- 
longed to  the  plaintiff,  he  did  not  know  it; 
thatvhe  and  his  agent,  actfng  for  him,  took 
it  as  being  the  mother's  money*  and  sup- 
posed it  to  be  hers ;  that  the  insucanoe  policy 
was  in  the  mother's  name,  and  the  attorney 
who  paid  it  over  held  it  for  her. 

The  court  instructed  the  Jury  that,  before 
the  plaintiff  could  recover,  she  would  have 
to  show  two  things:  First,  that  the  plaintiff 
paid  the  defendant  the  money,  or  caused 
some  one  else  to  pay  it  for  her;  and  that  the 
defendant  took  it,  knowing  that  it  was  her 
money.  This  issue  was  fairly  and  squarely 
submitted  to  the  Jury,  and  they  found  in  fa- 
vor of  the  defendant  There  is  no  evidence 
that  the  plaintiff  herself  paid  over  the  mon- 
ey. We  doubt  very  mudi  that  she  showed 
any  title  to  the  money  at  aU.  If  the  plain- 
tiff had  herself  made  the  payment  to  the  de- 
fendant, he  could  not  have  set  up  that  it  was 
not  her  money.  At  most,  the  plaintiff  had 
only  an  equitable  interest  in  the  money. 
There  had  been  merely  an  agreement  (proba- 
bly an  invalid  agreement)  that  her  mother 
might  i>ay  this  money  over  to  her  as  her  pari 
of  her  father's  estate,  but  it  had  never  been 
paid  over.  But,  conceding  that  the  mother 
held  it  as  trustee  for  her,  it  was  only  an 
implied  and  not  an  express  trust,  and  the 
defendant,  having  taken  the  money  from  the 
mother  without  notice  of  the  plaintilTs  title^ 
is  to  be  protected.  Even  if  the  evidence  did 
not  demand  the  verdict,  we  have  no  hesitancy 
in  saying  that  the  finding  of  the  Jury  was 
fully  authorised,  and  that,  after  carefully  ex- 
amining all  the  errors  assigned  in  the  rec- 
ord as  to  the  rulings  of  the  court,  we  find 
no  reason  for  f eversing  the  Judgment 

Judgment  ai&rmed. 


(9  Ga.  App.  M6) 

CLABKE  V.  ANDERSON,  PELDER,  ROX7N- 
TREE  &  WILSON.     (No.  2,887.) 

(Ooert  of  Appeals  of  C^eoigia.    Bept  11^  Itkll.) 

(ByUahm  ly  the  OomiJ 

Dnikmoir  ov  VKantci^No  Esbob. 

The  oourt  did  not  err  in  directing  a  verdict 
for  the  defendant 

Error  from  Superior  Oourt  fHilton  County; 
W.  1>.  Ellis,  Judge. 
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Action  between  Thomas  A.  Qlftrke  and 
Anderson,  Felder,  Roontree  &  Wilson.  Ftom 
the  Judlgment,  Clarke  brings  error.    AflOrmed. 

R.  O.  Lovett,  for  plaintiff  in  error.  Mal- 
vern Hill,  for  defendants  in  error. 

RUSSBLU  J.    Judgment  affirmed. 


(9  Ga.  App.  669) 

LOUISVILLE  &  N.  R.  CO.  et  aL  t.  CURRT. 

(No.  3,180.) 

(Coart  of  Appeals  of  Georgia.     Sept  11,  1911.) 

(Syllahtis  hy  the  Court.) 

sufficienctt    of    pleading  —  action    for 
Causing  Death. 

Under  the  allegations  of  the  petition,  the 
decedent,  when  killed  by  the  running  of  the  en- 
gine and  cam  was  either  an  employ^  or'  a  li- 
censee. Both  counts  of  the  petition  show  a 
cause  of  action,  and  there  was  no  error  in  OTer- 
mling  the  demurrer  filed  thereto. 

Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  F.  B^ye,  Judge. 

Action  by  Savannah  Curry  against  the 
Louisville  &  Nashville  Railroad  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Jos.  B.  &  Bryan  Cumming,  J.  M.  Hnll, 
Jr.,  and  W.  K.  Miller,  for  plaintiffs  in  er- 
ror. C  H.  ft  R.  S.  Cbhen,  for  defendant  in 
error. 

HILL,  C  J.    Judgment  affirmed. 


(9  Oa.  App.  699) 

BRANCH  V.  JOHNSON.    (No.  8,460.) 
(Court  of  Appeals  of  Georgia.    Sept.  11,  1911.) 

(Syllahua  hy  the  Court.) 

1.  Logs  and  Logging  (§  3*)  — Sauss  of 
Standing  Timber— Constbuction  op  Con- 
tract—Action— Bubden  OF  Pboof. 

The  plaintiff's  action  was  based  upon  a 
promissory  note.  The  defendant  pleaded  that 
the  note  was  given  for  the  purchase  price  of 
certain  standing  timber,  and  that,  after  only  a 
part  of  the  timber  haa  been  cut^  the  plaintiff 
sold  the  remaining  timber  to  a  third  person  for 
more  than  enough  to  pay  the  balance  then  due 
uiK>n  the  note.  On  the  trial  it  appeared  that 
tile  plaintiff  had  sold  the  timber  to  the  defend- 
ant, subject  to  the  limitation  that  it  was  to  be 
cut  within  two  years.  The  cutting  began,  but 
was  discontinued.  The  plaintiff  in  parol  agreed 
that  he  would  not  insist  upon  the  two-year  lim- 
itation, and  that  the  defendant  might  have  a 
longer  time  in  which  to  cut  it;  but  no  definite 
penod  was  named.     After  the  lapse   of  seven 

? rears  (i.  e.,  five  years  from  the  time  the  original 
ease  expired),  the  defendant  having  made  no 
further  effort  to  cut  the  timber,  the  plaintiff 
sold  it,  along  with  the  timber  on  certain  other 
lands,  for  a  gross  sum.    Held: 

(a)  Even  if  the  parol  agreement  made  during 
the  time  set  in  the  original  contract  was  le- 
gally enforceable,  it  had  the  effect  of  extending 
the  defendant's  right  to  cut  the  timber  only  for 
a  reasonable  time. 

(b)  In  determining  what  would  be  a  reason- 
able time  to  allow  as  to  this  extension,  the  dura- 
tion of  the  original  lease  must  be  considered ; 
and,   as    the   original   lease   ran   for   only   two 


years,  it  wonld  be  nareasonable  to  construe  the 
parol  agreement  as  extending  the  lease  for  five 
years  more. 

(o)  The  defendant's  title  to  the  timber  had  re- 
verted to  the  plaintiff  before  the  latter  resold  it. 

(d)  Even  if  this  were  not  true,  the  burden 
was  upon  the  defendant  of  furnishing  to  the 
jury  the  data  upon  which  a  Just  abatement  of 
the  purchase  price  could  reasonably  be  esti- 
mated, and  the  proof  is  not  sufficiently  specific 
in  this  respect. 

(e)  The  court  did  not  err  in  directing  a  ver- 
dict for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  §  3.*1 

2.  Pleading  (§  129*)— Answer— AoinssiONS. 
One  paragraph  of  the  plaintiff's  petition 
alleged  the  giving  of  the  statutory  notice  for 
the  purpose  of  collecting  the  attorney's  fees  stip- 
ulated for  in  the  note,  and  a  copy  of  the  notice 
was  set  out.  The  defendant  answered  equivo- 
cally, alleging  that  for  lack  of  sufficient  infor- 
mation, based  upon  lack  of  recollection,  he  could 
neither  admit  nor  deny  this  paragraph  of  the 
petition.  Held,  that  the  fact  whether  the  no- 
tice was  or  was  not  peraonally  served  upon  the 
defendant  was  a  matter  with  which  he  was 
charged  with  knowledge,  and  that,  as  he  failed 
to  deny  it,  the  court  properly  construed  his  an- 
swer as  admitting  it. 

[Bd.  Note.— For  other  cases,  see  Pleadlng,^ 
Cent.  Dig.  S§  270-275 ;  Dec.  Dig.  §  129.*] 

Rrror  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  by  W.  J.  Branch  against  J.  A.  John- 
son. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

W.  W.  Bennett,  for  plaintiff  in  error. 
Parker  &  Hlghsmlth,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  65e> 
MILNBR  V.  TYLER.     (No.  2,994.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(8yl1^hu$  hy  the  Court.) 

1.  Vkndor  and  PnacHASEB  (I  65*)  — Con- 
struction OF  Contbaot—Sale  bt  Tbaot  OB 
Acre 

Where  a  bond  for  title,  after  locating  a 
tract  of  land  as  being  in  a  given  county  and 
district,  describes  it  as  follows:  "Seventy-five 
acres  of  land,  more  or  less,  in  one  body,  bounded 
fby  certain  definitely  described  boundaries]'*— 
It  was  a  sale  by  the  tract,  and  not  by  the  acre. 
[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $§  9^-96;  Dec.  Dig.  | 
65.*J 

2.  Vendor  and  Pttbohabeb  (|  80*)— Remedies 
OP  Vendor— Action  fob  Price— Burden  of 
Proof. 

Where  the  vendee  in  possession  under  a 
bond  for  title  containing  a  description  such  as 
that  set  forth  In  tbe  preceding  headnote  seeks 
to  defend  atrainst  an  action  brought  to  recover 
a  portion  of  the  purchase  price,  on  the  ground 
that  the  tract  contained  only  66  acres  by  actual 
survey,  the  burden  is  upon  him  of  showing  that 
the  vendor,  In  making  the  sale,  perpetrated  ac^ 
tual  fraud  upon  him,  thoua^  the  amount  of  the 
deficiency  in  acreage  is  a  circumstance  to  which 
the  Jury  may  look,  together  with  all  the  other 
evidence,  in  determinmg  whether  there  was 
actual  fraud  or  not 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  132;   Dec.  Dig.  S  80.*] 
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JS.  VSEYDOB    AlTD    PUBGHASEB    (|    317*)  — RCIC- 

BDIE8  OF  Vekuob  •-- Actions  tob  Pbicb— 
Vebdiot. 

The  verdict  was  contrary  to  the  eridence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaiser,  Dec.  Dig.  S  317.*J 

Error  from  City  Oonrt  of  Forsjrth;  W. 
M.  Clark,  Judge. 

Action  between  Eva  Mllner  and  A.  L.  Ty- 
ler. From  the  judgment,  Mllner  brings  er- 
ror.   Reversed. 

R.  W.  Mllner  and  R.  L.  Williams,  Jr.,  for 
plaintiff  in  error.  J.  M.  Fletcher  and  A.  M. 
iSellner,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  sued  upon  a 
promissory  note  of  $200,  representing  the 
iinpald  balance  of  the  purchase  price — 1650 — 
which  the  defendant  was  to  give  for  a  tract 
of  land,  as  to  which  he  held  a  bond  for 
title,  containing  the  description  set  forth  in 
the  first  headnote.  The  defendant  pleaded 
that  the  tract  contained  only  55  acres,  and 
claimed  an  abatement  of  the  purchase  price 
accordingly.  The  Jury  "split  the  difference" 
between  the  parties,  and  gave  the  plaintiff 
judgment  for  only  $100.  The  charge  of  the 
court  Is  not  contained  in  the  record;  but 
the  trial  Judge  certifies  as  being  true  a 
ground  of  the  motion  for  new  trial  which 
complains  that  the  court  neglected  and  re- 
fused to  charge  the  Jury  that  the  sale  was 
by  the  tract  or  body,  and  that,  to  be  enti- 
tled to  an  apportionment  or  rescission,  the 
vendee  would  have  to  show  intentional  fraud 
and  deception  on  the  part  of  the  vendor. 

[2]  The  vendee  is  not  entitled  to  an  ap- 
riK>rtionment  of  the  purchase  price,  unless 
both  fraud  and  deficiency  are  shown.  White 
V.  Adams,  7  Ga.  App.  764,  68  S.  E.  271,  and 
cases  cited  therein.  Even  though  the  quan- 
tity is  specified  **more  or  less,"  a  gross  de- 
ficiency may  be  sufficient  to  Justify  a  finding 
of  willful  deception  or  of  mistake  amounting 
to  fraud,  so  as  to  authorize  *'an  apportion- 
ment of  the  price  according  to  relative  val- 
ue." Civil  Code  1910,  ft  4122.  The  deficiency 
in  such  cases  Is  not  conclusive  of  fraud,  but 
is  evidentiary  of  it 

[3]  The  apportionment,  when  made,  should 
i)e  in  accordance  with  the  rule  of  relative 
value.  There  are  cases  where  the  apportion- 
ment according  to  relative  value  is  not  to  be 
determined  by  a  mere  comparison  of  the  num- 
ber of  acres  described  in  the  bond  for  title 
with  the  admitted  deficiency,  though  that  is 
the  ordinary  rule  by  which  the  calculation  is 
to  be  made.  See  White  v.  Adams,  7  Ga.  App. 
764,  68  S.  B.  271. 

[1]  In  this  case  there  was  nothing  In  the 
evidence  to  Justify  a  calculation  otherwise 
than  according  to  the  ordinary  rule.  So  that, 
if  the  jury  found  that  there  was  fraud,  they 
should  have  found  an  abatement  of  the  pur- 
chase price  sufficient  in  amount  to  have  pre- 
vented any  recovery  by  the  plaintiff,  as  there 


was  no  dispute  as  to  the  amount  of  the  de- 
ficioicy  in  acreage.  On  the  other  hand,  if 
the  Jury  did  not  find  there  was  fraud,  they 
should  have  found  for  the  plaintiff  for  the 
full  amount  sued  for.  The  finding  in  favor 
of  the  plaintiff  for  any  sum  is,  under  the 
facts  of  the  case,  equivalent  to  a  finding  that 
there  was  no  fraud.  Hence  the  verdict, 
which  made  a  mere  arbitrary  deduction  in 
the  purchase  price,  ifl  contrary  to  the  law 
and  the  evidence. 
Judgment  reversed. 


(112  Ya.  B») 

MARBURY  et  al.  t.  JONES  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June  S, 
1911.     Rehearing  Denied  Sep- 
tember 14,  1911.) 

1.   MOSTQAOBS  (§  372*)— AOREEMXNTS  BT  MOBT- 
OAOOB— BfTECT— TTTLE  OF  PUBCHASEB. 

An  agreement  by  a  mortgagor,  after  giving 
the  deed  of  trust,  does  not  i^ect  the  rights  cc 
the  trustee  or  his  purchaser. 

[Ed.  Note.— For  other  cases,  see  Mortgages/ 
Dec.  Dig.  §  372.*] 

2l  Advebsb   Possession    Q   46*)— IirrBBBUP- 

TION. 

P.,  being  in  possession  under  a  deed  from 
defendant,  made  an  agreement  verbally  acknowl- 
edging plain tiflTs  ownership,  without  defendant's 
knowTeoge.  Later  P.  mortgaged  the  land,  and 
defendant  purchased  under  the  deed  of  trast. 
Held,  that  die  parol  agreement  did  not  intermpC 
defendant's  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dea  Dig.  f  40.*] 

3.  Tbial    d    296*)— iNSTBucnoNS— Cube    o» 
Ebbob. 

Omission  from  an  instruction  of  holding 
under  color  of  title  as  an  element  of  adverse 
possession  was  cured  by  another  instruction  re- 
quiring that  element. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i8  705^713;    Dec.  Dig.  8  296.*] 

4.  Ejectment  (|  98*)— Evidence— Sumcisir- 

CT. 

Evidence  in  ejectment  Held  insufficient  to 
warrant  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Dec  Dig.  8  93.*] 

5.  Ejectment  (5  9*)— Rights  to  Rbcoveb. 

Plaintiff  in  ejectment  must  recover,  if  at 
all,  on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  defendant's. 

[Ed.  Note.— For  other  cases,  see  Ejectment» 
Cent.  Dig.  8  18;  Dea  Dig.  8  9.^] 

Error  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Ejectment  by  Anna  T.  Marbury  and  anoth- 
er against  Bessie  W.  Jones.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

The  following  is  a  plat  of  the  property  In 
controversy : 
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Francis  L.  Smith  and  Lewis  H.  Macben, 
for  plaintiffs  In  error.  J.  K.  M.  Norton,  for 
defendants  in  error. 

WHITTLE,  J.  This  writ  of  error  is  to  a 
Judgment  for  the  defendant  in  error,  Bessie 
W.  Jones,  who  was  the  defendant  in  an  ac- 
tion of  ejectment  brought  by  the  plaintiffs 
in  error,  Anna  T.  Marbury  and  Eliza  H.  Mar- 
bury,  to  recover  an  estate  for  their  joint  lives 
and  for  the  life  of  the  survivor  in  a  strip  of 
land  fronting  4  feet  11  Inches  on  the  north 
side  of  Prince  street,  in  the  city  of  Alexan- 
dria, and  extending  back  between  parallel 
lines  perpendicular  to  the  front  line  94  feet 

The  square  embracing  the  land  In  contro- 
versy and  the  respective  holdings  of  the  plain- 
tiffs and  defendant  is  bounded  on  three  sides 
as  follows:  By  Prince  street  on  the  south, 
by  Royal  street  on  the  east,  and  by  Pitt  street 
on  the  west— and  comprised  (in  the  original 
plan  of  the  city)  two  lots,  each  containing 
one-half  of  an  acre.  Lot  No.  61  composed 
the  eastern,  and  lot  No.  Ill  the  western,  half 
of  the  square.  The  former  lot  "binds"  176 
feet  7  inches  on  Royal  street,  on  the  east, 
with  a  frontage  of  123  feet  5  inches  on 
Prince  street,  on  the  south.  Lot  No.  Ill  is 
bounded  by  lot  No.  61  on  the  east,  and  has 
an  equal  frontage,  123  feet  5  inches,  on 
Prince  street,  the  original  location  of  the 
east  line  of  Pitt  street  forming  Its  western 
boundary,  and  was  so  recognized  and  de- 
scribed in  conveyances  of  subdivisions  of  lot 
No.  Ill  made  prior  to  the  year  1800.  Before 
that  date  a  brick  dwelling,  known  as  the 
John  Dundas  house,  stood  on  the  northwest 


comer  of  lot  No.  Ill,  the  western  gable  of 
which  overlapped  the  eastern  line  of  Pitt 
street,  as  then  located,  8  feet  3  Inches.  Pre- 
sumably for  the  purpose  of  leaving  the  John 
Dundas  house  undisturbed,  the  coun<dl  of  Al- 
exandria, on  February  6,  1800,  passed  an 
ordinance  establishing  a  new  location  for 
Pitt  street,  the  east  side  of  which  was  on  a 
line  with  the  west  gable  of  the  Dundas  house. 

While  this  change  in  the  location  of  Pitt 
street  obviously  did  not  affect  the  paper  titles 
of  property  holders  in  that  square,  it  prac- 
tically resulted  in  adding  8  feet  3  inches  to 
the  lots  adjoining  Pitt  street  on  the  west 

For  It  is  unquestionably  the  general  rule, 
that  the  grantee  of  a  city  lot  bounded  by  a 
street,  subject  to  the  right  of  way,  owns  to 
the  center  of  the  street  (Schwalm  v.  Beards- 
ley,  106  Va.  407,  56  S.  B.  135;  Durbln  v. 
Roanoke  Bjilldlng  Co.,  107  Va.  753,  60  S.  B. 
86);  and,  consequently,  where  the  location  of 
the  street  In  front  of  such  owner's  lot  is 
changed,  for  a  distance  not  exceeding  one- 
half  the  width  of  the  street,  the  abandoned 
portion  necessarily  inures  to  his  benefit 

The  defendant,  Bessie  W.  Jones,  derived 
her  title  mediately  through  Joseph  Wilson, 
who,  in  the  year  1786,  conveyed  to  Josiah 
Watson  the  southwestern  portion  of  lot  111 
(lot  E)  on  map  No.  3  (which  is  filed  as  a 
part  of  this  opinion)  as  follows :  "A  part  of 
the  lot  described  in  the  plan  of  the  said  town 
by  number  (111),  the  same  being  bounded  as 
follows,  viz. :  Beginning  at  the  comer  of  the 
said  lot  (111)  binding  upon  Prince  street  and 
Pitt  street,  and  running  thence  by  Pitt  street 
04  feet;  tft't&es  easterly,  with  a  line  pa^IAel 
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to  Prloce  street,  48  feet;  thence,  southerly, 
with  a.llne  parallel  to  Pitt  street,  04  feet,  to 
Prince  street ;  thence,  with  Prince  street,  to 
the  beginning." 

It  will  be  observed  that  this  deed  ante- 
dated the  change  of  location  of  Pitt  street; 
and  the  description  of  lot  S  then  given  has 
been  substantially  followed  from  that  time, 
through  Intermediate  conveyances,  down  to 
and  Including  the  deed  of  July  2,  1882,  from 
Caroline  M.  Mason  to  T.  Marshall  Jones, 
trustee  of  his  wife,  Bessie  W.  Jones,  the  de- 
fendant 

The  plaintiffs*  paper  title  embraces  lots  F, 
O,  H,  I,  and  a  part  of  A,  as  shown  on  map 
8.  This  property  was  formerly  owned  by  the 
Bank  of  Potomac,  and  passed  by  successive 
conveyances  to  the  Farmers'  Bank  of  Vir- 
ginia (the  Alexandria  Branch),  and  the  First 
National  Bank  of  Alexandria,  Va.  The  build- 
ings on  this  property  were  erected  and  used 
for  many  years  for  banking  purposes,  and 
the  predecessors  in  title  of  the  plaintUfs,  70 
years  or  more  before  the  institution  of  this 
suit.  Inclosed  their  property  with  massive 
brick  walls,  which  are  still  intact  These 
walls,  which  separate  lots  F  and  I  from  lot  E, 
are  designated  on  map  3  by  crossmarks. 

It  plainly  appears  from  the  evidence  of  the 
plaintiffs  that,  beginning  at  the  southwest 
corner  of  lot  111,  a  line  49  feet  east  on  Prince 
street  will  extend  to  the  Marbury  wall  on 
the  east,  and  that  a  line  extended  94  feet 
north  from  the  same  point  will  reach  the 
Marbury  wall  on  the  north.  It  Is  clear,  there- 
fore, that  lot  E,  which  is  within  the  paper 
title  of  the  defendant  includes  the  land  in 
controversy.  It  Is  equally  true  that,  unless 
the  plaintiffs'  line  is  to  be  extended  west^ 
wardly  upon  the  theory  that  their  holdings 
have  been  enlarged  by  reason  of  the  reloca- 
tion of  Pitt  street  (a  pretension  plainly  with- 
out merit),  tbeir  paper  title  does  not  embrace 
the  land  In  dispute. 

But  the  plaintiffs  also  insist  that  they 
have  acquired  the  land  by  adverse  possession 
under  color  of  title.  Upon  "that  theory  of  tbe 
case  they  introduced  evidence  that  the  strip 
of  land  was  an  alleyway  entered  from  Prince 
street  through  an  archway,  supported  by 
brick  pilasters,  connected  with  the  Marbury 
wall  on  the  east  and  the  wall  of  an  old 
building  on  the  west ;  that  it  was  closed  by 
a  gate,  secured  by  a  lock,  the  key  to  which 
was  in  the  possession  of  the  bank  i)eople  and 
subsequently  of  the  plaintiffs ;  that  the  strip 
of  ground  was  paved  with  bricks,  and  for 
many  years  had  been  used  by  the  bank  of- 
ficers, and  other  occupants  of  the  bank  prop- 
erty, as  a  means  of  access  to  a  toilet  on  their 
premises. 

Let  it  be  conceded  that  by  this  user  the 
plaintiffs'  predecessors  In  title  acquired  the 
strip  sf  land  by  adverse  possession;  never- 
theless, the  testimony  of  the  defendant  (from 
the  standpoint  of  a  demurrer  to  the  evidence) 
shows  that  the  possession  of  those  under 
whom    the  plaintiffs   claim   wholly    ceased 


shortly  after  the  ckMW  of  the  CMl  War,  that 
the  archway  on  Prince  street  was  planked  up 
at  that  time,  and  that  the  defendant  and 
her  predecessors  in  title  took  actual  posses- 
sion of  the  strip  by  virtue  of  their  paper 
title,  and  have  held  the  possession  hitherto. 

The  individual  possession  of  the  defend- 
ant is  contemporaneous  with  the  conveyance 
from  Caroline  M.  Mason  of  lot  E  to  her  trus- 
tee July  2,  1882.    On  September  8,  1882,  she 
and  her  husband  and  trustee  conveyed  to  B. 
F.  Peake  20  feet  more  or  less,  off  the  east 
side  of  lot  E,  beginning  at  the  middle  of  the 
east  wall  of  a  brick  dwelUng  th^i  in  course 
of  erection  by  the  defendant  on  the  western 
part  of  lot  E,  running  thence  to  the  Marbury 
line,  and  put  him  in  possession  up  to  the 
Marbury  wall,   including  the  whole  of  the 
strip  in  controversy.    Thereupon  Peake  erect- 
ed a  brick  dwelling  upon  his  lot  extending 
slightly  over  the  western  line  of  the  strip  in 
dispute.     He  laid  his  pavement  in  front  on 
Prince  street  on  a  line  with  the  Marbury 
wall,  and  had  a  gate  opening  into  his  yard 
between  the  brick  wall  and  his  house  occupy- 
ing the  entire  space,  and  cultivated  the  ground 
up  to  the  wall  in  flowers.    Peake  had  occu- 
pied the  house  and  premises  for  about  eight 
years  without  objection,  when  a  brother  of 
the  iHaintlffs  asserted  title  to  the  strip  of 
ground,   and   threatened  to   dispossess   him 
and  erect  a  fence  along  the  west  line  of  the 
strip,  unless  he  would  acknowledge  the  Mar- 
bury title,  and  hauled  a  load  of  lumber  there 
for  that  purpose.    Accordingly  Peake  made 
verbal  acknowledgment  of  the  Marbury  claim. 
A  few  months  afterwards,  on  March  25, 1889, 
Peake  and  wife,  by  the  same  description  con- 
tained in  the  Jones  deed  to  him,  conveyed  his 
lot  to  Hultlsb,  trustee,  to  secure  debts.    On 
November   19,   1891,   Peake  entered  into    a 
written  agreement,  acknowledging  tbe  Mar- 
bury ownership  of  the  land,  and  stipulating 
to  pay  an  annual  rental  of  $1  for  the  use 
thereof  until  tbe  lessor  should  elect  to  annul 
the  agreement    Peake  having  made  default 
in  the  payment  of  the  debts  secured  in  the 
trust  deed  to  Uulhsh,  the  property  was  sold, 
and   bought   by    the   defendant    Bessie   W. 
Jones,  who  was  placed  in  possession  and  re- 
ceived her  conveyance  on  July  1,  1902. 

[1]  Tbe  first  assignment  of  error  is  to  the 
exclusion  by  the  circuit  court  of  the  lease 
from  Marbury  to  Peake.  The  contention  of 
the  plaintiffs  in  that  regard  la  that  the 
written  agreement  and  antecedent  parol  ac- 
knowledgment by  Peake  of  the  Marbury 
title  created  the  relation  of  landlord  and  ten- 
ant between  them,  which  prevented  Peake, 
and  also  the  defendant  who  obtained  posses- 
sion under  him,  ftom.  denying  the  Marbury 
title. 

We  think  it  clear  that  the  agreement  made 
by  Peake  with  Marbury,  after  he  had  given 
the  deed  of  trust  could  not  in  any  way  af- 
fect the  rights  of  the  trustee,  or  his  purchas- 
er, the  defendant 
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The  principle  Is  stated  in  Jones  on  Mort- 
gages (6tJi  Ed.)  I  670,  as  follows:  '*Of  course, 
tbe  mortgagee  Is  not  affected  by  any  act  of 
the  mortgagor  In  passing  any  right  of  his 
in  the  premises  to  third  persons,  whether  by 
deed,  or  by  confession  of  judgment,  or  other- 
wise. Ue  cannot  bind  the  mortgagee  by  any 
contract  or  deed  prejudicial  to  his  title.  Ue 
cannot  create  an  easement  in  the  land  to  the 
prejudice  of  the  rights  of  the  mortgagee. 
The  mortgagor's  assignee  has  no  greater 
rights  than  the  mortgagor  himself.** 

Section  679:  <«•  •  •  Neither  can  the 
mortgagor  or  his  grantee,  by  any  subsequent 
arrangement  themselves,^  affect  the  mortga- 
gee's lien,  or  prevent  its  operation  to  the  full 
extent  of  the  mortgage.**  8ee,  also,  section 
1202. 

In  Creigh's  Heirs  v.  Henson,  10  Grat  281, 
Judge  Moncure,  in  delivering  the  opinion  of 
the  court,  observes:  '*The  possession  of  a 
cantor  in  a  deed  of  trust,  after  the  execu- 
tion of  the  deed,  is  not  adverse  to  the  title 
of  the  trustee,  but  only  as  his  tenant  at  will 
or  sufferance.  The  trustee  may  eject  him 
without  notice,  or,  without  ejecting  him,  may 
convey  the  trust  subject  to  a  purchaser,  whose 
tenant  at  will  or  sufferance  the  grantor  will 
then  become,  and  by  whom  he  may  in  like 
manner  be  ejected  without  notice.  A  per- 
son who  purchases  the  trust  subject,  or  any 
part  of  It,  from  the  grantor,  with  notice  of 
the  deed  of  trust  or  after  its  due  registration, 
stands  in  the  place  of  the  grantor,  and  bears 
the  same  relation  that  he  does  to  the  trustee 
and  purchaser  from  him.  These  propositions, 
as  general  rules  of  law,  will  not  be  denied.** 

The  foregoing  principles  are  familiar  to  the 
profession,  and  fully  sustain  the  ruling  of  the 
circuit  court  in  excluding  the  agreement  in 
question. 

[2]  The  court  admitted  evidence  of  Peake's 
verbal  acknowledgment  of  the  Marbury  claim, 
made  prior  to  the  execution  of  the  deed  of 
trust  to  Hulfish;  but  the  acknowledgment 
was  without  the  knowledge  of  the  defend- 
ant, who  had  previously  conveyed  the  dis- 
puted land  to  Peake  and  put  him  in  posses- 
sion thereof.  In  these  circumstances  this 
parol  agreement  cannot  operate  to  interrupt 


the  otherwise  condnuoos  adrerse  possession 
of  the  defendant 

The  principle  is  thus  stated  in  28  Am.  ft 
Eng.  Ency.  of  Law,  606:  "The  possession 
must  be  inconsistent  with  the  apparent  or 
record  title  of  the  grantor,  else  it  will  not  be 
sutQcient  to  impose  upon  the  purchaser  the 
duty  of  making  further  inquiry;  the  reason 
being  that  in  such  a  case  the  possession  is 
presumed  to  be  under  the  grantor*s  title.*' 

m  other  words,  Peake^s  possession,  after 
the  parol  agreement  with  Karbury,  was 
consistent  with  his  apparent  title  and  pre- 
vious possession  under  the  defendant,  and 
the  defendant,  at  the  sale  of  the  lot  by  Bul- 
lish, trustee,  became  a  purchaser  thereof  for 
value  and  without  notice  of  the  parol  agree- 
ment. The  principle  stated  in  the  text  Is 
sustained  by  Townsend  v.  Little,  109  U.  8. 
604,  8  Sup.  Gt  867,  27  L^  Ed.  1012,  and  other 
authorities  dted  in  the  notes. 

[3]  The  next  assignm^  of  error  relates 
to  giving,  refusing,  and  amending  instruo- 
tiona  One  of  the  defendant's  instructions, 
which  imdertook  to  define  adverse  possession, 
was  objected  to  because  it  omitted  to  state 
that  possession,  to  be  adverse,  must  be  undor 
color  of  title.  That  defect,  however,  was 
cured  by  another  instruction,  which  distinct- 
ly informed  the  jury  that  such  possession 
must  be  under  color  or  claim  of  title,  so  that 
the  jury  could  not  have  been  misled  by  the 
omission. 

[4,  i]  It  Is  not  necessary  to  notice  In  de- 
tail objections  to  other  instructions,  or  the 
last  assignment  of  error,  that  the  verdict 
was  contrary  to  the  law  and  evidence,  as, 
under  the  evidence,  no  verdict  in  favor  of  the 
plaintiffs  could  have  been  properly  rendered. 
Tlie  burden  rested  upon  them  to  recover  by 
the  strength  of  their  own  title,  and  not  upon 
the  weakness  of  the  defendant's  title.  Their 
evidence  not  only  fails  to  measure  up  to 
that  fundamental  requirement  in  an  action 
of  ejectment,  but  even  upon  a  comparison  of 
titles  the  defendant  showed  the  better  right 
to  the  land  in  controversy. 

The  result  of  our  consideration  Is  that 
the  judgment  Is  plainly  right,  and  must  be 
alUnned. 

Atflrmed. 
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